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AMENDMENT  TO  RULES. 


SUFREMB  OOUBT  OF  NORTH  CAROLINA. 


33.1 

Sections  2  aod  3,  of  rule  33,  are  amended 
by  sticking  out  the  words  **and  a  half,"  so 
that  they  will  read  as  follows: 


iFor  rule  88,  originally  adopted,  see  22  8. 
B.  Ix. 

y.268.B.  (iy) 


(2)  The  counsel  for  the  appellant  may  be 
heard  for  one  hour,  Including  the  opening 
argument  and  reply. 

^)  The  counsel  for  the  appellee  may  bs 
heard  for  one  hour. 

Ab  amended  February*  189d. 
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FLTNN  et  alv.  JACKSON  et  aL 

(Supreme  Coujrt  of  AppeaUi  of  yirginia.    July 
9,  189d.) 

PaSTNUPTIiX  SeTTLBMBST— VaUTABLC  COHSISBBA- 
TION— PbBSUMPTION  —  BtIDBKOB— WlFB»8  SbPA- 

BATB  Estatb^Crbditors— Validitt  o?  Sbttlb- 

MBST. 

1.  In  a  suit  to  0«t  itside  an  alleged  fraudu- 
lent conveyance,  other  creditora  filed  their  peti- 
tions settinff  im  their  debts,  asked  to  be  made 
parties  plaintUi,  and  prayed  certain  relief,  but 
did  not  ask  for  process  against  defendants.  An 
account  was  directed  to  ascertain  the  priority 
of  the  claims,  of  which  defendants  had  rull  no- 
tice, and  on  the  coming  in  of  the  commissioner's 
report  the  grantee  filed  exceptions.  Held,  that 
the  objection  that  defendants  were  not  sum- 
moned to  answei  the  petitions  could  not  be  rais- 
ed for  the  first  time  on  appeal. 

2.  A  postnuptial  settlement,  made  when  the 
husband  is  indebted,  Is  fraudulent  and  Toid 
against  his  creditors,  and  will  be  taken  as  Yol- 
untary,  unless  those  claiming  under  it  can  show 
a  valuable  consideration. 

3.  The  recitals  in  a  deed,  as  to  the  consid- 
eration, are  not  evidence  against  creditors  who 
have  assailed  the  falmefls  and  validity  of  the 
deed. 

4.  In  a  suit  to  set  aside  a  fraudulent  con- 
veyance, where  no  discovery  is  called  for,  the 
answers  are  not  evidence  of  the  statements 
they  contain  against  the  complainants. 

5.  Where  a  husband  has  collected  and  used 
his  wife's  money  with  her  knowledge  and  con- 
sent, and  without  any  promise  for  its  repay- 
ment, the  presumption  that  it  was  a  gift  cannot 
be  rebutted,  as  to  his  creditors,  by  his  after- 
wards treating  the  money  as  a  loan. 

6.  Where  a  wife  relinquishes  her  interest 
in  property,  or  assumes  the  payment  of  debts  ^ 
due  from  her  husband,  so  as  to  make  them  char- 
ges on  her  separate  estate,  on  the  faith  of  a 
postnuptial  settlement  which  is  void  as  to  the 
husband's  creditors,  the  settlement  will  be  held 
good  to  the  extent  of  a  just  compensation  for 
the  interest  which  she  may  have  parted  with  or 
of  the  debts  which  she  has  assumed  to  pay. 

Appeal  from  circuit  court,  Uoaxioike  comi- 
ty; HeiU7  E.  Blair,  Judge. 

Suit  by  Jackson  Bros,  against  JEL  V.  Flynn, 
Theo  Royalty,  and  others,  to  set  aside  a  con- 
veyance of  pn^pexly.  From  a  decree  in  fa- 
vor of  complainants,  defendants  appeaL  Mod- 
ified. 


Pog-h  ft  Moff ett,  for  appellants. 
Lu  0.  Hansbrough,  for  appellees^ 


G.  W.  & 


'    BUCHANAN,  J.    The  object  of  this  suit 
was  to  set  aside  a  deed,  made  bgr  a  bnduind 
v.25&E.nal^l 


to  bis  wif^  conveying  to  her  a  hotise  and 
lot  and  certain  personal  prop^ty,  upon  the 
ground  that  it  was  made  without  valuable 
consideration,  and  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  his  credltore, 
and  to  subject  It  to  the  payment  of  the  debts 
of  the  husband. 

After  the  suit  was  brought,  other  creditors 
of  the  husband  filed  their  petition  in  the 
cause,  setting  up  their  debts  against  the  hus- 
band, charging  that  the  conveyance  was 
made  without  consideration,  and  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
creditors,  aiSiking  to  be  made  parties  plain- 
tiff in  the  suit,  and  praying  to  have  the  con- 
reyance  set  aside,  and  the  property  subject- 
ed to  the  payment  of  their  debts. 

They  did  not  ask  for  process  against  the  de- 
fendants named  in  the  bill,  and,  so  far  as 
the  record  shows,  none  was  issued. 

At  the  April  term,  1892,  of  the  court,  the 
defendants  having  failed  to  answer  the  bUl, 
which  they  had  been  properly  summoned  to 
answer,  it  and  the  petition  were  taken  for  con- 
fessed and  a  decree  rendered  adjudging  the 
conveyance  made  by  the  husband  to  his  wife 
to  be  fraudulent  and  void,  setting  it  aside, 
and  directing  an  account  to  ascertain  their 
liens  and  their  priorities  and  the  annual  rent- 
al value  of  tiie  house  and  lot 

The  commissioner,  after  giving  notice  to 
all  the  parties,  took  the  account  and  filed  his 
report  upon  the  12th  of  May,  1892,  in  which 
he  reported  the  amount  and  priorities  of  the 
judgments  and  debts  asserted  In  the  cause, 
and  that  the  annual  rents  would  not  pay  the 
debts  reported  ^thin  five  years. 

The  husband  and  wife  having,  at  the  June 
term,  1892,  filed  their  separate  answers  to  the 
bill,  the  court,  at  the  April  term,  1893,  set 
aside  its  former  decree,  so  far  as  It  had  ad- 
judicated that  the  deed  from  Flynn  to  his 
wife  and  the  deed  of  trust  executed  by  Mrs. 
Flynn  to  secure  Royalty's  debt  were  fraud- 
ulent and  void,  and  brought  the  case  on  to 
be  heard  on  the  papers  formerly  read,  the 
answer  of  Flynn  and  wife,  the  report  of  the 
commissioner,  exceptions  thereto,  and  depo- 
sitions of  witnesses.  Royalty  and  Chrumpeck- 
er,  trustee,  haying  failed  to  answer,  the  bill 
and  petitions  were  taken  for  confessed  as 
to  them.    The  exceptions  to  the  commission- 
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en's  report  were  ovemiled,  the  report  con- 
firmed, the  priority  of  liens  fixed,  the  con- 
yeyance  from  Flynn  to  his  wife  declared 
fraudnlent  and  void,  and  set  aside  and  an- 
liulled,  the  debt  of  Royalty  secured  by  the 
deed  of  trust  postponed  until  the  debts  re- 
ported against  the  husband  had  been  satis- 
fied, and  a  sale  of  the  property  directed. 

From  this  d^crc^e .  Mrs.,  Flynn  and  Theo 
Royalty  appealed. 

A  motion  was  msL^e  to  dismiss  Royalty's 
appeal,  on  the  ground  that,  haying  allowed 
the  bill  to  be  tai^en  for  confessed  against 
him,  his  remedy  for  any  error  In  the  decree 
to  his  prejudice  was  by  motion  in  the  court 
which  rendered  It,  under  the  provisions  of 
sections  B^l  and  3452  of  the  Code,  and  that, 
until  such  motion  had  been  made,  he  had 
no  right  of  appeal. 

Mrs.  Flynn  claimed  that  a  part  of  the  con- 
sideration for  the  property  conveyed  to  her 
was  her  agreement  to  pay  a  debt  of  $525 
which  her  husband  owed  Royalty,  and  that 
this  sum»  together  with  $200  subsequently 
loaned,  made  up  the  $725  which  was  secured 
by  the  deed  of  trust  executed  by  her  to 
Orumpeckei:.  trustee.  She  was  interested  in 
establishing  the  validity  of  Royalty's  debt, 
at  least  to  the  extent  of  $525,  against  her 
husband.  Her  appeal  .necessarily  brought  up 
that  question.  It  Is  a  matter,  therefore,  of 
no  consequence  whether  Royalty  appealed  or 
not,  and  the  motion  to  dismiss  his  appeal, 
not  being  of  any  practical  importance,  will 
not  be  considered  further. 

The  trial  court  held  that  Mes.  Flynn,  whose 
deposition  was  tak^i  in  the  cause,  was  an 
incompetent  witness,  and  this  Is  assigned  as 
error  in  the  petition;  but  the  counsel  of  pe- 
titioners in  their  note  of  argument  very  pr<yp- 
erly  conceded  that  she  was  not  a  competent 
witness,  and  abandoned  that  assignment  of 
error. 

It  is  also  assigned  as  error  that  the  c^urc 
rendered  a  decree  upon  the  petitions  filed  In 
the  cause,  and  established  the  debts  theredn 
set  up,  without  having  first  summoned  the 
defendants  to  answer  the  same. 

It  appears,  as  above  stated,  that  an  account 
was  directed  to  ascertain  the  priority  of  the 
claims  so  asserted,  of  which  the  defendants 
had  full  notice,  and  that,  upon  the  coming  in 
of  the  commlssioiier's  report,  the  appellant 
Mrs.  Flynn  filed  exceptions  thereto,  not  on 
the  ground  that  the  debts  set  up  in  the  peti- 
tions were  not  due,  but  that  they  were  not 
liens  upon  the  house  and  lot,  because  she, 
and  not  her  husband*  was  the  lawful  owner 
thereof.  No  objection  having  been  made  in 
the  lower  court  because  the  defendants  were 
not  summoned  to  answer  the  petitions,  it 
cannot  be  made  here  for  the  first  time,  under 
the  circumstances  of  this  case. 

The  action  of  the  circuit  court  in  declaring 
that  the  conveyance  of  Flynn  to  his  wife  was 
without  consideration  and  void  as  to  his  cred- 
ItoTB  to  also  assigned  as  error. 

Bvety  postnuptial   settlement,  -when   the 


husband  Is  indebted  at  the  time  it  is  made,  is, 
as  against  his  creditors,  fraudulent  and  void; 
and  such  settlement  will  be  taken  as  volun- 
tary unless  those  claiming  under  it  can  show 
that  it  was  made  for  valuable  consideration. 
Fink  V.  Denny,  75  Va.  663,  and  cases  cited; 
HatchOT  V.  Crews,  78  Va.  460;  Perry  v.  Ruby, 
81  Va,  817;  Massey  v.  Yancey,  90  Va.  626, 
19  8.  E.  184. 

The  conveyance  recites,  and  the  answers 
of  Flynn  and  wife  aver,  that  at  the  time  of 
the  execution  of  the  deed  the  husband  was 
indebted  to  the  wife  hi  the  sum  of  $2,367  for 
rents  on  her  separate  estate  collected  and 
used  by  him,  for  $800  which  she  had  bor- 
rowed and  let  him  have  the  use  of,  and  for 
the  payment  of  which  she  had  given  liens  on 
her  separate  estate;  that  these  amounts  and 
her  undertaking  to  pay  a  debt  of  $525  which 
her  husband  owed,  to  Theo  Royalty,  aggre- 
gating the  sum  of  $3,692.34,  constituted  the 
consideration  for  the  property  conveyed. 

The  recitals  in  the  deed  as  to  the  considera- 
tion, though  admissible  as  against  a  person 
claiming  under  the  husband,  are  not  evidence 
against  creditors  who  have  assailed  the  fair- 
ness and  validity  of  the  deed.  William  & 
Mary  College  v.  Powell,  12  Grat  872;  Blow 
V.  Maynard,  2  Leigh,  29;  Perry  v.  Ruby,  81 
Va,  317;  Massey  v.  Yancey,  90  Va.  626,  19 
S.  E.  184. 

No  discovery  behig  called  for,  the  answers 
were  not  evidence  of  the  statements  they  con- 
tain against  the  complainants.  Fink  v.  Den- 
ny, 75  Va.  663;  Hatcher  v.  Crews,  78  Va.  460; 
Perry  v.  Ruby,  81  Va.  817. 

The  presumption  of  law  being  that  the 
conveyance  was  voluntary,  the  burden  of 
proof  that  it  was  made  upon  valuable  consid- 
eration was  upon  those  claiming  under  it 
Blow  V.  Maynard,  2  Leigh,  30;  Fink  v.  Den- 
ny, 75  Va.  663;  Hatcher  v.  Crews,  78  Va.  460; 
Perry  v.  Ruby,  81  Va.  317;  Rixey's  Adm'r  v. 
Deitrick,  85  Va.  42,  6  S.  E.  615;  Massey 
V.  Yancey,  90  Va.  626, 19  S.  B.  184. 

The  evidence  does  not  show  that  the  hus- 
band was  indebted  to  the  wife,  as  recited 
in  the  deed  and  averred  in  the  answers. 
There  is  evidence  tending  to  show  that  he 
collected  the  rents  due  her,  and  received  the 
$800  borrowed  by  her;  but  it  does  not  appear 
that  the  wife  took  from  or  required  of  him 
any  promise  or  obligation  for  its  repayment, 
or  raised  any  account  against  him.  It  seems 
to  have  been  the  ordinary  case  of  the  hus- 
band's collecting  and  receiving  the  wife's 
money,  and  using  it,  with  her  knowledge  and 
consent,  without  any  promise  for  its  repay- 
ment As  was  said  by  Judge  Riely  in 
Throckmorton  v.  Throckmorton:  'rThere  is 
nothing  in  the  evidence,  in  view  of  their  re- 
lations as  husband  and  wife,  to  create  the  re- 
lation of  creditor  and  debtor.  Under  these 
dicumstances,  the  law  does  not  imply  a  prom- 
ise of  repayment  as  would  be  the  caae  ft 
they  were  strangers,  but  presumes  that  the 
receipt  and  use  of  her  moneys  or  property,  or 
its  proceeds*  was  a  cift  of  them  by  hw.  to 
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her  luMband,  and  not  a  lo«iu'*  n  Ya^  42,  48^ 
22  &  B.  iea»  and  caaca  cited;  Jaooba  ¥.  Baa- 
ler,  lis  MaaB.  167. 160,  1(0. 

The  fact  that  thej,  after  the  huahand  had 
become  Inaolvent^  treated  the  money  ao  re- 
ceiyed  by  him  aa  a  loan,  and  he  mdartook  to 
■ecure  ita  .repayment  to  the  wife,  does  not 
change  the  character  of  the  original  tranaac* 
tion,  at  leaat  aa  to  hia  credltora.  No  nibae- 
qoent  agreement  between  the  hneband  and 
wife  can  make  that  a  debt  which  waa  orig- 
inally a  gift,  nor  will  a  eonreyaDce  made  by 
the  hnaband  to  the  wife  in  c<Hiaideratioa 
thereof  be  valid  aa  against  existing  cceditoia. 
Beecher  ¥.  Wilson,  84  Ya.  818,  6  S.  B.  200; 
Homea  ▼.  Scruggs,  94  U.  S.  22;  Bennett  y. 
Bennett,  87  W,  Ya.  396, 16  S,  K.  638. 

The  eyidencob  however,  does  show  that  the 
wife  assumed  to  pay  a  debt  of  $525  due  by 
her  husband  to  Theo  Royalty,  and  that  she 
executed  the  deed  of  trust  to  Crumpecker, 
trustee,  upon  the  house  and  lot  to  secure  its 
payment.  To  that  extent  the  property  con- 
veyed to  her  was  upon  a  consideration  deem- 
ed valuable  in  law,  and  must  stand  aa  a  se- 
curity for  that  sum.  Although  a  postnui^tial 
settlement  may  have  been  made  under  ^oich 
circumstances  that  it  must  be  pronounced 
fraudulent  and  void  as  to  the  creditors  of  the 
husband,  yet,  if  the  wife  relinquishes  her  in- 
terest in  pn^erty,  or  assumes  the  payment  of 
debts  due  from  her  husband,  ao  as  to  make 
them  charges  upon  her  separate  estate,  upon 
the  faith  of  such  settlement,  it  will  be  held 
good  to  the  extent  of  a  Just  compensation  for 
the  interest  which  she  may  have  parted  with, 
or  of  the  debts  which  she  has  assumed  to 
pay.  William  &  Mary  OoUege  v.  Powell,  12 
Grat  372,  385;  Bixey*s  Adm*r  v.  Deitrldc, 
85  Ya.  42,  6  8.  B.  615. 

The  decree  of  the  circuit  court  declaring 
the  deed  of  settlement  of  July  7,  ^1,  void 
as  to  the  creditors  of  Flynn  is  erroneous  to  the 
extent  that  it  failed  to  provide  that  the  pcoiK 
erty  conveyed  by  the  husband  to  the  wife 
should  stand  aa  a  security  for  the  debt  which 
she  had  assumed  to  pay  Theo  Royalty,  and  to 
give  it  priority  over  the  claims  of  the  creditors 
that  were  not  liens  upon  the  property  when 
the  conveyance  to  her  was  made,  and  to  tluU: 
extent  the  decree  must  be  reversed,  but  in 
all  other  respects  affirmed,  and  the  cause  re- 
manded to  the  circuit  court,  with  directiona 
further  to  proceed  in  the  same  according  to 
to  the  principles  hereinbefore  declared. 


(93  Va.  874) 

BLOOOM  T.  OOBCPTON. 
(Supreme  Court  of  Appeals  of  Yhrginia.    July 

8,  1886w) 
BTicntBirr  —  Ybroiot  roB  Poanoir  or  Latto  iir 

BtnT^DSSIOHATlOV  OV  BOUNDABT^BVI- 
DBNCB  or  TlTItl—SurilCIBllOT. 

1.  A  verdict  in  ejectment  for  part  only  of 
the  land  in  suit  mast  designate  the  boondarlea 
of  such  part,  or  refer  to  some  instrument  from 
which  such  boundaries  can  be  determined. 

2.  Where  piaUitifl  hi  ejectment  failed  ta 


show  title  ftom  t&e,eommonweaIth,  but  daimedr 
the  commonwealth's  tittle  through  proceedings 
by  her  grantors  under  Code  1878.  c  lO&  |  41,  as 
amended  by  Acts  1879-80,  c  214,  p.  206,  prorid' 
ing  that  the  commonwealth's  title  to  land  which 
had  been  settled  oontiauonsly  for  five  years, 
and  on  which  taxes  had  been  paid  within  five 
years  by  the  person  in  posseesion,  shall  be  re- 
linquished "to  the  person  in  possession  of  the 
land  claiming  the  same  under  such  settlement 
and  payment,"  and  the  evidence  aflArmatively 
showed  that  plaintiff's  nrantors  were  not  in 
possession  of  the  land  when  proceedings  under 
such  act  were  begun,  it  was  proper  to  sustain 
a  demurrer  to  the  evidence  for  want  of  title  in 
plaintiff. 

Brqt  to  dzcuit  court,  Buchanan  county; 
W.  T.  Miller,  Judge; 

Action  by  Mary  E.  Slocum  againat  Milea  L. 
Oompton.  From  an  order  sustaining  a  de- 
murrer to  plaintUTs  evidence,  and  a  Judgment 
for  defendant,  plaintiff  brings  error.  Af- 
firmed. 

Finney  A  Stenson,  for  plaintiff  In  mor. 
Wm.  E.  Burns,  for  defendant  in  error. 

BUCHAl^AN,  J.  The  plaintiff  brought  an 
action  of  ^ectment  in  the  cizcuit  court  of 
Buchanan  county  to  recover  two  tracts  of 
land;  one  containing  1,400,  and  the  other 
1,600,  acres.  Upon  the  trial  of  the  cause 
there  was  a  verdict  for  the  plaintiff,  in  the 
following  words:  '"We,  the  Jury,  find  for  the 
plaintiff  the  land  in  controversy,  in  an  estate 
in  fee  simple,  except  the  land  the  defendant 
has  fenced  up,  and  the  land  conveyed  to  the 
defendant  by  B.  W.  Compton  and  Mary  A.. 
his  wife."  Upon  motion  of  the  defendant  the 
verdict  was  set  aside,  and  a  new  trial  award- 
ed. 

Upon  the  second  trial  the  defendant,  with- 
out introducing  any  evidence,  demurred  to  the 
plaintiff's  evidence.  The  court  sustained  the 
demurrer,  and  gave  judgment  for  the  defend- 
ant 

The  action  of  the  court  in  setting  aside  the 
verdict  upon  the  first  trial,  and  in  rendering 
judgment  for  the  defendant  upon  the  demur- 
rer to  the  evidence  upon  the  second  trial,  is 
assigned  as  error  here. 

Where  a  verdict  is  for  a  part  only  of  the 
land  sued  for,  the  boundaries  of  the  part  re- 
covered should  be  designated.  The  verdict 
must  be  certain  in  itself,  or  must  refer  to 
some  certain  standard  by  which  to  ascertain 
the  land  so  found;  otherwise  it  will  be  too 
uncertain  to  warrant  a  judgment  upon  It 
Callis  V.  Kemp,  11  Grat  84;  Gregory  v. 
Jacksona,  6  Munf.  25. 

Second  TrIaL 

The  verdict  upon  the  firat  trial  waa  plainiy 
insuflteient,  and  the  court  did  not  err  in  set- 
ting it  aside. 

There  waa  nothing  In  the  case  to  take  it 
out  of  the  general  rule  that  the  plaintiff  in 
an  action  of  ejectment  must  show  that  ha 
is  the  owner  of  the  legal  title  to  the  land 
aned   for. 

Xiie  idalntifl,  tai  making  out  her  title,  did 
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not  Introdtice  tn  evidence,  or  rely  upon,  a 
grant  from  the  commonwealth,  hut  endeay- 
ored  to  show  that  she  had  acquired  the  com- 
monwealth's title  by  acts  done  and  proceed- 
ings had  under  section  41  of  chapter  108  of 
the  Code  of  1873,  as  amended  by  chapter  214 
of  the  Acts  of  Assembly  of  187^-^,  p.  20&. 
That  section  is  as  follows: 

"No  location  of  any  land  office  warrant 
upon  any  land  which  shall  have  been  settled 
continuously  for  five  years  previously,  upon 
which  taxes  shall  have  been  paid  at  any  time 
within  the  said  five  years  by  the  person  hav- 
ing settled  the  same,  or  any  pecson  claiming 
under  him,  shall  be  valid;  and  any  title  which 
the  commonwealth  shall  have  to  such  land 
shall  be  hereby  relinquished  to  the  person 
in  possession  of  the  land  claiming  the  same 
under  such  settlement  and  payment  to  the 
extent  of  the  boundary  line  enclosing  th€f 
same:  provided  said  boundary  line  ^hall  not 
Include  more  than  fifteen  hundred  acres,  and 
every  person  so  in  possession,  so  claiming  may 
have  such  land  surveyed,  and  before  the 
court  of  the  county  where  such  land,  or  any 
part  thereof  Ues,  prove  such  settlement  for 
such  time  and  such  payment;  whereupon  such 
court  shall  order  the  plat  and  certificate  of 
such  survey  to  be  recorded.  Thereafter  the 
said  record  shall  be  conclusive  evidence  in 
any  controversy  between  the  claimant  there- 
under and  any  person  claiming  under  a  loca- 
tion of  the  said  land  made  after  such  order. 
This  act  shall  relate  as  well  to  land  forfeited 
for  the  nonpayment  of  taxes,  or  the  failure 
to  have  the  same  entered  on  the  commission- 
er's books,  or  both  these  causes,  and  to  land 
escheated  or  escheatable»  and  to  waste  and 
unappropriated  land." 

She  introduced  in  evidence  portions  of 
the  record  in  two  ex  parte  proceedings  had 
in  the  circuit  court  of  that  county  under 
sections  13  and  14  of  chapter  172  of  the 
Code  of  1873  (Ck)de  1887,  fiS  3340,  3341),  which 
provide  where  and  how  the  contents  of  lost 
otf  illegible  records  may  be  proved  and  pre- 
served, to  show  that  her  vendors,  Baldwin 
and  Beavers,  had  acquired  the  common- 
wealth's title  to  the  land  sued  for,  by  virtue 
of  a  settlement  made  upon  it,  and  proceed- 
ings had  under  section  41  of  chapter  108  of 
the  Code  of  1873,  as  amended  and  quoted 
above;  the  original  papers  in  the  "court- 
right"  or  "settlement-right"  proceedings  (as 
they  are  called  in  those  counties  where  they 
are  most  common),  and  the  record  made  of 
them,  having  been  destroyed  by  fire.  From 
the  report  of  the  commissioner  of  the  circuit 
court  setting  up  these  lost  records,  it  ap- 
peared that  the  grantors  of  the  plaintiff  in 
the  year  1882  had  caused  to  be  surveyed 
each  of  the  tracts  of  land  claimed  by  the 
plaintiff  as  vacant  land;  that  they  produced 
before  the  county  court  a  plat  and  survey  of 
each  parcel,  proved  that  they  had  possessed 
the  same  for  five  years,  had  paid  taxes  there- 
on within  that  period;  that  no  other  person 
daimed  the  land;   that  the  court  ordered  the 


survey  and  plats  to  be  recolrded;  that  they, 
together  with  the  orders  directing  it,  were 
properly  recorded  in  the  clerk's  office  of  the 
county  court;  and  that  both  the  record  and 
the  originals  in  the  court-right  proceedings' 
had  been  destroyed  by  fire. 

She  also  introduced  tn  evidence  a  deed  for 
the  land  in  controversy,  executed  to  her  on 
the  26th  day  of  May,  1883,  by  Baldwin  and 
Beavers,  the  parties  who  had  instituted  the 
court-right  proceedings.  After  putting  in 
evidence  some  other  papers,  not  material  to 
the  question  under  consideration,  she  proved 
by  Baldwin,  one  of  her  vendors,  and  her 
only  witness,  'that  he  was  one  of  the  gran- 
tors in  the  deed  to  Mady  E.  Slocum;  that 
the  land  described  in  the  entry  made  in  the 
name  of  G.  W.  Bife,  and  assigned  by  Rife 
to  Beavers  and  Baldwin,  was  the  same  as 
the  land  In  controversy;  that  he  (witness) 
made  the  entry  for  Bife,  and  that  Bife  then 
lived  within  about  %  of  a  mile  of  the  land 
in  controversy,  and  had  a  very  small  por- 
tion of  it  cleared  and  inclosed;  that  it  had 
been  so  cleared  and  inclosed  some  10  or  12 
years  before  the  date  of  said  entry,  and  that, 
at  the  time  he  (witness)  made  the  survey 
for  the  court  right,  that  the  father  of  the 
defendant  was  In  possession  of  the  G.  W. 
Bife  land,  but  did  not  Uve  on  the  land  cot- 
ered  by  the  court-right  papers,  being  the  3,- 
000  acres  in  litigation;  that  in  making  the 
said  survey  he  ran  through  one  or  two  of 
Gomptpn's  fields,  and  that  he  offered  to  run 
out  a  piece  of  it  to  Gompton  (meaning  de- 
fendant's father),  but  that  Gompton  said  that 
he  had  all  he  wanted;  that  neither  witness 
nor  Beavers  had  ever  been  in  possession  of 
the  land;  that  he  lived  about  12  miles  from 
it;  that  the  defendant  was  in  i)ossession  of 
the  land;  that  he  lived  about  10  miles  from 
it,  and  Beavers  about  12  miles  from  it;  that 
the  defendant  was  in  possession  of  the 
land,  and  claimed  it,  at  the  time  of  bringing' 
this  suit" 

The  evidence  of  the  plaintiff  not  only  fail- 
,ed  to  show  that  she  was  entitled  to  recover 
the  land  in  controversy,  but  clearly  showed 
that  she  had  no  such  right.  She  did  not 
bring  herself,  nor  those  under  whom  she 
claims,  within  the  provisions  of  the  statute 
upon  which  she  relied  to  show  that  she  had 
acquired  the  conmionwealth's  title,  or  had 
the  right  to  recover  the  land  from  the  de- 
fendant The  object  of  the  statute  was  to 
protect  actual  settlers  upon  the  lands  of  the 
commonwealth  which  were  subject  to  en- 
try, and  those  in  possession  of  such  landi^ 
claiming  under  them.  It  was  never  intend- 
ed that  parsons  should,  under  its  provisions, 
acquire  title  to  her  lands  vdthout  paying 
anything  therefor,  except  wh^e  they  had 
been  actually  settled,  as  required  by  the 
statute,  and  were  in  the  possession  of  the 
original '  settlers,  or  those  claiming  •  under 
them,  when  proceedings  were  had  in  the 
county  court  under  the  statute,  for  the  pur- 
pose of  obtaining  record  evidence  of  their 
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rights  In  the  lands,  and  in  order  to  protect 
tiiemselres  from  tHe  sobaeqaent  location  of 
land-office  warrants  thereon,  'the  statute 
only  provides  for  the  relinquishment  of  the 
commonwealth's  title  **to  the  person  in  pos- 
Bession  of  the  land  claiming  the  same  under 
such  settlement,  and  payment  to  the  extent 
of  the  boundaxy  line  enclosing  the  same: 
*  *  *  and  erery  person  so  in  possession, 
so  claiming  may  have  such  land  surveyed, 
and  before  the  court  of  the  county  where 
such  land  or  any  part  thereof  lies,  prove 
such  settlement  for  such  time  and  payment; 
whereupon  such  court  shall  order  the  plat 
and  certificate  of  such  survey  to  be  re- 
corded." 

It  appears  clearly  by  her  own  evidence 
that  her  vendors,  Baldwin  and  Beavers,  were 
not  in  possession  of  the  land  when  they  in- 
stituted the  court-right  proceedings  under 
which  they  and  she  claimed.  This  being 
true,  the  procee.dings  were  without  authority 
of  law,  and  conferred  no  rights  upon  the 
parties  claiming  under  them. 

The  Judgment  of  the  court  upon  the  de- 
murrer to  the  evidence  is  right,  and  must  be 
affirmed. 


(93  Va.  349) 

PERSmGBR'S  ADM'R  V.  CHAPMAN  et  aL 

(Supreme  Court  of  Appeals  of  Ylrginia.    July 
0,  1806.) 

BguiTT^RBVOBXiLTioir  ov  Imstbuhbni^Mistaxb 
— Laohbs. 
Where,  on  a  settlement  of  mutual  ac- 
eounts,  defendant  executed  to  the  other  party  a 
bond  for  the  balance  due,  and,  during  the  two 
years  that  the  other  jnut^  Uved  thereafter,  no 
objection  was  made  to  the  correctness  of  the 
settlement,  equity  will  not  reform  or  cancel  the 
bend,  in  an  action  thereon  by  the  executor  of 
the  obligee,  on  the  ground  of  mistake  In  the  ac- 
counting, unless  a  full  statement  of  the  account 
can  be  made,  and  the  mistalce  clearly  appears. 

Brror  to  circuit  court,  Roanoke  county;  Hen- 
ry B.  Blair,  Judge. 

Action  by  the  administrator  of  James  S.  Per> 
singer,  deceased,  against  F.  J.  Chapman  and 
another.  Judgment  for  defendants,  and  plain- 
tiff brings  error.     Reversed. 

L,  H.  Cocke,  for  plaintiff  in  error.  Q.  W. 
ft  Ia  C.  Hansbrough  and  R.  H  Logan,  for  de- 
fendants in  error. 


CARDWELL,  J.  This  Is  an  action  of  debt, 
brought  by  the  personal  representative  of 
James  S.  Persinger,  deceased,  in  the  circuit 
court  of  Roanoke  county,  on  a  bond  executed 
by  F.  J.  Chapman  and  F.  Rorer,  his  surety, 
to  the  plaintUTs  testator,  in  his  lifetime,  and 
for  the  sum  of  $1,250,  bearing  date  February 
13,  1883,  and  payable  six  months  after  date, 
with  interest.  A^  the  trial  the  defendant 
Chapman  tendered  his  special  plea  in  writing, 
In  the  nature  of  a  plea  of  equitable  set-ofiF,  the 
substance  of  which  is  that  the  bond  sued  on 
was  executed  under  a  mistske,  in  payment  for 
24  acres  of  land  In  Roanoke  county,  known  as 


a  part  of  the  **Chapman  Mill  Property/'  whOe 
in  fiict,  at  the  date  of  the  execution  of  the 
bond»  Chapman  had  fully  paid  for  the  same. 
Upon  this  plea,  issue  was  Joined,  and  after  all 
the  evidence  was  subnUtted  the  plaintlfC  de- 
murred to  the  defendant's  evidence;  and,  both 
both  parties  agreeing,  thereto,  the  Jury  were 
discharged  from  the  further  consideiation  of 
their  verdict,  and  all  matters  in  issue— both  of 
law  and  fact— were  referred  to  the  court  for 
its  decision,  and  the  court  overruled  the  de- 
murrer, and  gave  Judgment  for  the  defendant 
To  this  judgment  a  writ  of  error  was  awarded 
by  a  Judge  of  this  court 

The  evid^ice  adduced  by  the  defendant 
Chapman  in  support  of  his  plea  shows,  at^the 
most,  that  the  transaction  between  him  and 
the  plafntUTs  testator,  who  was  the  defend- 
ant's father-in-law,  ran  over  a  period  of  at 
least  8  or  10  years  prior  to  the  execution  of 
the  bond,  and  involved  frequent  payments  of 
money  by  the  one  for  the  other;  that  the  trans- 
actions between  them  were  numerous,  and 
their  accounts  of  them  very  imperfectly  kept, 
so  that  any  account  that  may  be  stated  be- 
tween the  parties,  especially  in  view  of  the 
death  of  one  of  them,  must  be  purely  conjec- 
turaL  The  witoesses  testified  more  from  im- 
pression upon  their  minds,  than  from  any 
knowledge  they  had  of  the  transactions  be- 
tween the  parties.  Indeed,  one  of  the  defend- 
ant's witnesses  (Ballard) 'frankly  states  that 
the  impressions  as  to  which  he  testifies  are 
gotten  from  the  testimony  of  another  witness, 
whose  deposition  was  taken  in  another  case 
and  read  in  this  case,  and  not  from  anything 
which  he  himself  knows  of  the  transactions 
between  Chapman  and  Persinger.  It  is  ad- 
mitted that  the  consideration  /or  the  bond  was 
the  conveyanqe  of  the  24  acres  of  land  to  the 
defendant  Chapman's  wife,  and  that  the  deed 
was  executed  and  acknowledged  by  Persinger 
on  the  day  after  the  bond  was  executed;  and 
the  witness  Ballard  also  testifies  that  he  was 
present  on  the  14th  of  February,  1883,  the 
day  after  the  bond  sued  on  was  executed, 
wh^i  a  settlement  of  a  general  character  was 
had  between  Persinger  and  Chapman,  which 
resulted  in  Chapman  executing  two  other 
bonds  to  Persinger,  one  of  which  was  also 
signed  by  his  wife,  and  that  the  $1,250  bond 
did  not  enter  into  this  final  settlement,  if.  In- 
deed, it  was  mentiOQed  at  all.  It  is  a  signifi- 
cant fact  that,  although  Persinger  lived  nearly 
two  years  after  the  bond  was  executed,  there 
Is  not  the  slightest  evidence  that  Chapman 
ever  suggested  the  mistake  that  he  now  claims 
was  made. 

What  was  said  by  Moncure,  P.,  in  Foster  v. 
Bison,  17  Grat  840,— a  case  very  similar  to 
the  one  at  bar,— is  peculiarly  appropriate  here, 
viz.:  *1t  is  possible,  after  all,  that  the  ac- 
count given  of  this  matter  in  the  examination 
of  Wm.  Rlson  Is  the  true  one,  and  that  the 
credit  of  $975  given  to  J.  W.  F.  hi  the  settle- 
ment was  in  fact  given  by  mistake.  But, 
whether  the  fact  be  so  or  not,  I  think  it  is  not 
proved  by  that  degree  and  amount  of  evidence 
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whicb  oQi^t  to  be  required  under  the  drcnm* 
stances,  and  tliat,  in  attempting  to  correct 
such  supposed  mistake,  tbere  would  be  danger 
of  doing  injustice  to  the  estate  of  J.  W.  F.** 
The  effort  of  Gbapman  is  to  show  that  in  the 
final  settlement  with  James  S.  Perslnger,  Feb* 
ruary  14,  1883,  he  was  improperly  charged 
with  a  certain  bond  of  <me  John  A.  PerBinger» 
that  he  in  fact  had  paid  at  the  Instance  of 
James  8.  Persinger,  and  that,  when  he  eze^ 
cuted  the  bond  for  the  24  acres  of  land,  he 
had  made  paymoits,  on  account  of  the  pm> 
chaise  by  him  of  the  entire  Ohapman  Mills 
property,  equal  to,  if  not  in  excess  of,  the 
amount  that  he  was  to  pay  therefor,  and  that, 
if  hfi  had  been  given  credit  for  tills  bond  and 
all  payments  made*  on  the  mill  property,  he 
would  have  owed  Persinger  nothing.  The  at- 
tempt to  show  that  he  had  not  been  credited, 
in  the  final  settlement  with  the  John  A.  Per- 
singer bond,  was  made  in  the  suit  brought 
against  Chapman  and  wife  to  recover  the  bond 
executed  by  them,  which  was  given  as  the 
result  of  the  final  settlement  referred  to,  and 
which  suit  was  finally  decided  by  this  court 
(Chapman  v.  Perainger's  Ex'x,  87  Va.  581,  13 
S.  B.  549),  and  against  Ohapman;  and  by  the 
decision  the  decree  of  the  lower  court  was  re- 
versed on  the  ground,  anKmg  others,  that, 
'^whilst  equity  will  reform  instruments  execut- 
ed in  mutual  mistake,  yet  this  can  never  be 
done  unless  the  true  state  of  the  case  can  be 
established,"  and  that  the  evidence  was  in- 
sufficient to  show  the  true  state  of  the  case. 
The  evidence  in  the  case  here  is  clear  that 
there  could  be  no  true  statement  of  the  case 
established,  and  that  any  effort  to  reform  the 
instrument  claimed  to  have  been  executed  in 
mutual  mistake  would,  in  all  probability,  if 
not  certainly,  result  in  injustice  to  the  estate 
of  James  S.  Persinger,  deceased.  Equity  will 
not  extend  its  aid  to  one  who  has  be^i  guilty 
of  culpable  negligence.  It  requires  that  the 
party  who  asks  relief  on  the  ground  of  mutual 
mistake  shall  have  exercised  at  least  the  de- 
gree of  diligence  which  may  be  fairly  expected 
from  a  reasonable  person.  And  it  has  been 
repeatedly  decided  that  equity  will  not  relieve 
against  mistake  when  the  party  complaining 
had  vrlthin  his  reach  the  means  of  ascer- 
taining the  true  state  of  facts,  and,  without 
being  induced  thereto  by  the  other  party,  neg- 
lected to  avail  himself  of  his  opportunities  of 
information.  Beech,  Mod.  Eq.  Jur.  pp.  53,  54; 
Foster  v.  Rlson,  supra;  Towner  v.  Irucas' 
Ex'r,  13  Grat  705,  722;  Harris  v.  Harris' 
Ex'r,  23  Grat.  706;  White  v.  OampbeU,  80  Va. 
181;  Chapman  v.  Persinger's  Ex'x,  87  Va.  581, 
13  S.  E.  549;  Grymes  v.  Sanders,  93  U.  S.  55. 
In  the  last  case  cited  it  was  said:  "A  court  of 
equity  is  always  reluctant  to  rescind,  unless 
the  parties  can  be  put  back  in  statu  quo.  If 
this  cannot  be  done,  it  will  give  such  relief 
only  where  the  clearest  and  strongest  equity 
hnperatively  demands.'*  There  is  nothing  whatr 
ever  in  the  evidence  to  take  this  case  out  of 
the  operation  of  these  well-established  rules, 
and  we  are  therefore  of  opinion  that  the  evl- 


d&ace  Is  plainly  taumfl&clent  to  aostaln  the  dS' 
fttidanf 8  BpeeHal  plea,  and  that  It  was  error 
in  the  court  below  to  overrule  the  demuxrer 
to  his  evidence  and  give  Judgment  for  him; 
and  the  Judgment  will  be  reversed  and  an- 
nulled, and  this  court  will  eatex  such  Jud«* 
ment  as  the  court  below  should  have  enteiedt 
sustaining  the  plalntUTs  demurrer  to  d^end* 
anf  s  evidence^  and  giving  Judgment  fOr  the 
plaintiff  for  the  amount  of  the  debt  sued  od» 
with  Interest  and  costa 


(93  Va.  389) 
SIMMONS  V.  PALMER  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.     June 

9,  1S96.) 
eqoitt  —  rb80i88iok  op  contrict  —  mistakb  of 
Fact— Lachbb. 
In  an  action  to  rescind  a  deed  executed 
in  November,  1890,  it  appeared  that  plaintiff 
was  shown  lot  5  in  block  15,  on  the  plat,  but 
that  when  he  went  ont  to  inspect  the  property, 
the  agent,  through  mistake,  pointed  out  lot  5 
in  block  16,  which  was  100  yards  further  south, 
on  the  same  street;  that  plaintiff  Was  thorough- 
ly acquainted  with  the  location  of  lots  in  that 
neighborhood,  and  nad  once  owned  this  lot; 
that  after  paying  the  required  cash  payment, 
and  receiving  a  deed  of  the  lot  in  block  15,  plain- 
tiff discovered  the  mistake,  but  made  no  of- 
fer to  return  the  deed,  and  as  late  as  the  sum- 
mer of  1£91,  when  one  of  the  notes  fell  due, 
objected  to  paying  it  for  the  sole  reason  that 
there  was  a  variance  between  Its  terms  and  the 
recitals  in  the  trust  deed  by  which  it  was  se- 
cured; that  at  the  time  of  the  sale  other  lots 
in  the  same  street,  further  out  than  plaintifl's 
lot,  readily  sold  for  the  price  paid  by  plaintiff; 
and  that  when  suit  was  brought  the  value  of 
property  in  that  neighborhood  bad  greatly  de- 
preciated. Held^  that  equity  would  not  grant 
relief. 

Appeal  from  circuit  court,  Roanoke  coun- 
ty;  Henry  B.  Blair,  Judge. 

Bill  by  S.  F.  Simmons  against  one  Palmer 
and  others  to  rescind  a  deed.  From  a  de- 
cree dismissing  the  bill,  plaintiff  appeals. 
AfSrmed. 

Q.  W.  &  L.  0.  Hansbrough  and  M.  G. 
McClung,  for  appellant  A.  B.  Pugh,  for  ap- 
pellees. 

KEITH,  P.  The  facts  out  of  which  this 
controversy  grows,  as  shown  by  the  plead- 
ings and  proofs,  are  as  follows:  S.,F.  Sim- 
mons on  the  6th  of  November,  18d0,  pur^ 
chased  of  Armstrong,  Critz  &  McClung,  real- 
estate  agents  at  Salem,  in  Roanoke  county, 
a  certain  lot  of  ground  on  Colorado  street; 
in  said  town,  for  the  sum  of  $2,000,-^1,000 
payable  in  cash,  and  the  residue  represent- 
ed by  notes  payable  to  Hunton,  Saunders, 
Ruff,  and  Palmer,  which  constituted  liens 
upon  the  lot,  the  legal  title  to  which  was 
held  by  Palmer.  It  seems  that  the  real- 
estate  agents  had  for  sale  lot  5  In  section 
15  on  the  plat  of  the  Salem  Improvement 
Company,  and  offered  that  lot  for  sale  to 
Simmons.  Thereupon  Simmons  and  Crita 
drove  out  to  Colorado  street,  and,  when  they 
came  to  lot  5  In  block  le,  Crita  stopped. 
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and  showed  tbat  lot  to  Slmmoosas  thd  one 
wblcfa  was  the  subject  of  negotiation; 
thinking  that  he  was  In  f  aet  showing  him 
lot  5  in  block  16,  which  was  on  tbe  same 
street,  and  about  100  yards  farther  to  tiie 
south.  Simmons  agreed  to  take  the  lot»  and 
paid  the  ^1,000  In  cash^  aiid  assumed  the 
payment  of  the  notes  to  Hxmton,  Saunders, 
and  Palmer,  and  a  deed  was  ezecitted  to 
him  for  lot  5  In  block  15.  Immediately 
thereafter,  with  the  deed  In  his  pocket,  Sim- 
mons drove  out  to  Inspect  the  \o%,  and  dis- 
covered that  the  lot  conveyed  to  him  was 
not  the  lot  which  had  been  shown  to  him 
upon  the  occasion  when  he  locked  at  It  in 
company  with  Grits.  H^  did  not  go  back 
immediate  to  the  office  of  Armstrong, 
Critz  ft  McClung;  but  the  next  morning  he 
saw  Critz,  and  they  drove  out  to  the  lot,  and 
the  mistake  which  had  been  made  was 
pointed  out.  Crltis  did  not  controvert  the 
fact  that  a  mistake  had  been  made.  Sim- 
mons then  went  to  see  Armstrong,  another 
member  of  the  firm,  and  said  to  him;  "You 
have  deeded  me  a  lot  which  I  have  not 
bought.  I  bought  lot  5  in  section  16,  and 
you  have  deeded  me  lot  5  In  section  liS, 
which  I  do  not  want;  and  you  must  take 
the  lot  back,  and  deliver  me  my  money  and 
bonds."  This  Is  substantiaUy  the  account 
given  of  the  transaction  by  Simmons.  Arm- 
strong gives  a  somewhat  different  account 
of  It  That  lot  5  in  section  16  was  shown 
to  Simmons  by  Critz  Is  beyond  dispute;  that 
the  deed  conveyed  lot  5  In  section  15  Is  not 
denied;  that  the  mistake  was  promptly 
brought  to  the  attention  of  the  real-estate 
agents  Is  established  by  the  proof.  But  it 
appears  by  a  preponderance  or  proof  tliat 
Simmons  accepted  the  deed,  and  never  of- 
fered to  return  It,  although  he  demanded  a 
lestitutibn  of  Uie  money  which  he  had  paid, 
and  the  delivery  to  him  of  the  notes  which 
he  had  executed.  It  further  appears  that 
Simmons  had  been  the  owner  of  this  land 
for  a  number  of  years  before  he  sold  it  to 
the  Salem  Improvement  Company;  that  he 
was  the  vice  president  of  that  cotnpany; 
that  he  was  thoroughly  acquainted  with  the 
land,  and  Its  subdivision  into  streets,  al- 
leys, and  lots.  His  acquaintance  with  it 
was  so  Intimate  that  he  says  himself  that 
it  was  altogether  unnecessary  for  him  to 
refer  to  the  map,  or  to  visit  the  lots,  in  or- 
der to  know  their  location.  Indeed,  an  In- 
spection of  the  map  exhibited  in  this  cause 
will  show  that  this,  must  be  so. '  Colorhdo 
street  starts  from  Boulevard  Roanoke,  which 
cuts  diagonally  across  the  lands  of  the  Sa- 
lem Imptovement  Company.  It  runs  almost 
due  south  from  the  old  town  of  Salem.  The 
sections,  beginning  on  the  right,  after  leav- 
ing Boulevard  Boanoke,  passing  into  Colo- 
rado street,  and  going  south,  are  numbered 
consecutively  on  the  right,  from  1  to  8; 
then,  crossing  Coloirado  street,  and  coming 
back  to  Boulevard  Roanoke,  they  are  num- 
bered consecutively  from  9  to  16;    so  that 


section  16  would  be  the  first  section  on  Colo* 
rado  street,  after  leaving  the  old  town  of 
Salem,,  and  section  15  is  immediately  beyond 
it,  and  upon  the  same  side  of  the  street 
Therefore  no  one  In  the  least  degree  ac> 
quainted  with  the  plat  of  the  town  could 
fail  to  discriminate  between  lot  5  to  section 
16  and  lot  5  in  section  15,  or  be  ignorant 
as  to  their  relative  positions .  and  advan- 
tages, without  going  upon  either.  The  pre- 
ponderance of  evidence  is  that  at  the  be- 
ginning of  the  negotiations  the  lot  pointed 
out  to  Simmons  on  the  plat  was  lot  5  in 
section  15.  He  therefore  had  every  op- 
portunity to  know,  and  it  Is  difficult  to  re- 
sist the  conviction  that  he  did  know  with 
perfect  precision,  the  •  lot  which  was  .  the 
subject  of  the  negotiation,  and  whioh  was 
described  in  his  deed. 

In  coming  before  the  court  upon  this  state 
of  facts,  and  asking  for  a  rescission  of  an 
executed  contract,  where  there  is  no  impu- 
tation of  fraud  or  imposition,  the  plaintiff 
puts  himself  at  a  disadvantage;  for  he  was 
grossly  negligent,  if  not  willfully  blind.  In 
failing  to  discover  the  mistake  of  which  he 
now  complains.  The  proof  establishes  be- 
yond doubt  that  during  November  and  De- 
cember, 1890,  and  the  spring  of  1891,— in- 
deed, until  some  time  in  the  summer  of 
1891,— lots  upon  Colorado  street,  in  various 
blocks,  some  of  them  much  further  out 
from  the  old  town  of  Salem  ^an  that  in 
question,  were  readily  sold  for  the  price 
paid  by  the  plaintiff  for  the  lot  purchased 
by  him.  Within  the  dates  named,  the  Sa- 
lem Impi^ovement  Company,  of  which  Sim- 
mons was  vice  president,  actually  sold  lots 
on  Colorado  street  in  secti<mB  4,  6,  7,  18,  14, 
15,  and  16,  at  prices  ranging  from  $2,000 
to  9230O;  the  latest  sale,  in  point  of  time, 
being  the  2l0t  of  Macdbi,  1891,  when  lot  12, 
section  14,  waS  sold  for  $2,060. 

In  Pom.  Sq.  Jur.  §  856j  in  treating  of  re- 
lief upon  the  ground  of  mistake,  it  is  said: 
*«There  are  two  requisitts  ■  essential  to  the 
exercise  of  Hie*  equitable  jurisdiction  in  giv- 
ing any  relief,  defensive  or  affirmative.  The 
fact  coneesning  which  the  mistake  is  made 
must  be  material  to  the  transaction,  affect- 
ing its  substance,  and  not  mer^  its  inci- 
dents; and  the  mistske  itself  must  be  so  im- 
portant that  it  det^mines  the  conduct  of  the 
mistaken  party  or  parties.  If  a  mistake  Is 
made  by  one  or  both  paYdes  in  reference  to 
some  fact  which,  thon^  connected  with  the 
transaction,  is  merely  incidental,  and  not  a 
part  of  the  very  subject-matter,  or  essential 
to  any  of  'Its  terms,,  or  if  the  eomplaining 
party  fbils  to  show  that  his  conduct  was  in 
reality  determined  by  it  in  either  case  the 
mistake  will  not  be  ground  Cor  any  relief,  af- 
firmative or  defensive."  To  the  same  effect, 
it  is  said  by  Bea<di,  Mod.  Bq.  Jur;  {  52:  '*A 
mistake  as  to  a  matter-  of  fact  to  warrant 
reUef  in  equity,  must  be  material,  and  the  * 
fact  must  be  such  tibat  it  animated  and  con- 
trolled the  conduct  of  the  party.     It  must 
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go  to  the  essence  of  the  object  in  view,  and 
not  be  merely  Incidental.  The  conrt  must 
be  satisfied  that  but  tor  the  mistake  the  par- 
ty complaining  would  not  have  entered  into 
the  agreement,  or  assumed  the  obligation, 
from  which  he  seeks  to  be  relleyed.*'  And 
the  proof  must  be  clear  and  conyincing  of 
the  existence  of  the  state  of  facts  upon  which 
the  claim  for  relief  is  based.  In  this  case  it 
is  more  than  doubtful  whether  the  location 
of  the'lot»  as  between  sections  15  and  16» 
was  so  material  as  that  it  can  be  said  to  have 
animated  and  controlled  the  conduct  of  the 
parties.  There  Is  every  reason  to  belleye 
that  the  purchase  was  made  for  speculatiye 
purposes.  There  was  great  activity  in  real 
estate  in  the  town  of  Salem  at  that  time. 
Lots  w&re  being  rapidly  disposed  of,  and  it 
appears  by  the  proof  that  at  the  date  of  this 
transaction,  and  for  several  months  theTe^ 
after,  lots  upon  this  street  readily  command- 
ed ,f  rom  $2,000  to  $2,800.  But  assuming  that, 
upon  the  discoveiy  of  the.  mistake,  Simmons 
was  entitled  to  rescind  the.  contract,  the  sit- 
uation was  eminently  one  which  called  for 
prompt  and  decisive  action  on  his  part  He 
should  at  once  have  returned  the  deed,  and 
demanded  the  restitution  of  his  money  and 
the  cancellation  of  his  obligations  growing 
out  of  this  purchase;  but  this  he  did  not 
do,  but  as  late  as  the  summer  of  1891,  when 
one  of  the  notes  due  upon  this  purchase  was 
presented  to  him  for  payment,  he  objected 
to  paying  it,  not  upon  the  ground  that  he 
was  not  liable,  by  reason  of  the  mistake  upon 
which  he  now  relies,  but  because  of  the  vari- 
ance between  the  terms  of  the  note  and  the 
recitals  in  the  trust  by  which  it  was  secured. 
At  this  time  the  market  for  real  estate  in 
Salem  had  become  dull,  lots  were  falling  In 
price,  and  in  a  Uttle  while  transactions  in 
real  estate  appear  to  have  almost  ceased. 
Then,  and  not  until  then,  this  suit  was  in- 
stituted. In  the  meantime  he  had  held  the 
deed,  and  was  in  a  position  to  profit  by  the 
transaction^  had  the  lots  continued  to  en- 
hance in  value;  and  he  now  seeks  to  be  re- 
leased from  the  purchase,  when  the  situa- 
tion has  so  changed  as  that  the  other  parties 
to  the  contract  cannot  be  restored  to  th^ 
former  position.  The  application  for  relief, 
in  such  cases,  upon  the  ground  of  mistake, 
must  be  made  with  due  diligence,  and  what 
constitutes  due  diligence  is  to  be  determined 
by  reference  to  the  facts  attending  the  par- 
ticular case  in  Judgment  The  diligence  re- 
quired should  be  proportioned  to  the  Injuri- 
ous consequences  likely  to  result  from  de- 
lay. As  was  said  by  Earl,  J.,  in  Thomas  y. 
Bartow,  48  N.  X.  193:  "In  ordinary  cases  of 
tort  and  breach  of  contract,  it  is  a  fair  and 
Just  rule  which  requires  the  injured  party 
to  use  ordinary  diligence  to  make  his  dam- 
ages as  small  as  he  can,  and  confines  his  re- 
covery to  so  much  damages  only  as  he  could 
not,  by  good  faith  and  ordinary  diligence, 
have  averted.  Much  more,  where  a.  party 
comes  into  equity  seeking  relief  on  the  ground 


of  mistake,' should  he  show  that  he  has  used 
due  diligence  and  good  faith  to  avert  the 
consequences  of  the  mistake;  and  it  would 
be  a  poor  administration  of  equity  that  would 
give  him  relief  after,  by  his  delay  and  omission 
of  duty,  he  had  caused  irreparable  mischief  to 
the  other  party.'*  The  decree  complained  of, 
dismissing  the  bill,  is  without  error,  and  Is 
afilrmed. 


(93  Va.  380) 

NICKELS  v.  PEOPLE'S  BUILDING,  LOAN 

&  SAVING  ASS'N. 

(Supreme  Court  of  Appeals  of  Vixgiaia.    July 

9, 1896.) 

Action  bt  Forkion  CoKPOHATioNS^SurricisNOT 
or  Complaint  —  Building  and  Loan  Associa.- 

T10N8— FORFEITOKB  OF  StOCK— RlQHT  TO  WaIVS 

FoKFEiTURB— Contracts— Law  op  Place. 

1.  Under  Code,  S  UOi,  and  Acts  1889-90, 
p.  170j  prescribing  the  conditions  under  which 
a  foreign  corporation  may  transact  business  in 
Virginia,  it  is  not  necessary,  in  an  action  brought 
by  such  corporation,  that  the  complaint  should 
allege  that  the  plaintiff  had  complied  with  the 
provisions  of  the  law  relating  to  foreign  corpo- 
rations. 

2.  A  bond  given  to  a  building  and  loan  as- 
sociation to  secure  a  loan  provided  that  on  de- 
fault of  payment  of  any  installment  of  interest 
or  premiums  for  three  consecutive  months  the 
whole  principal  sum,  interest,  and  premiums 
should  immediately  become  due.  Defendant  de- 
faulted May  28,  18^  and  continued  in  default 
until  February,  1893,  when  he  made  a  payment, 
with  subsequent  payments  on  March  1st  ana 
18th.  The  sums  were  sufficient  to  pay  the  pre- 
miums and  dues  up  to  within  three  months  of 
the  time  suit  was  brought,  but  they  wen;  not 
sufficient  to  pay  interest,  premiums,  and  dues. 
Heidi  that  though,  under  the  by-laws  of  the  as- 
sobiation,  defendant's  stocic  inight  have  been 
forfeited  on  default,  the  plaintiff  was  not  obliged 
to  declare  forfeiture,  but  had  the  right  to  con- 
tinue the  stock  in  force,  and  to  apply  any  pay- 
ments to  the  liquidation  of  any  of  its  dues 
against  defendant. 

3.  The  provision  in  the  bond  that  upon  de- 
fault of  payment  of  installments  the  whole 
sum  should  become  due,  is  not  a  provision  for 
the  increase  of  the  debt  by  way  of  a  penalty  or 
forfeiture  rendering  the  contract  voicL 

4.  A  bond  executed  in  Virginia  and  paya- 
ble in  New  York  is  govcgrned  by  the  law  of  New 
York,  and  not  of  Virginia,  as  regards  the  ques- 
tion of  usury. 

Appeal  from  drcuit  court,  Wise  county;  W. 
T.  Miller,  Judge. 

Bill  by  the  People's  Building,  Loan  &  Say- 
ing Association  to  foreclose  a  trust  deed  exe- 
cuted by  W.  H.  Nlckdjs.  There  was  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

H.  C.  McDowell,  Jr.,  for  appellant  John 
A.  Kelly  and  Jos.  L.  Kelly,  for  appellee. 

KEITH,  P.  The  People's  Building,  Loan 
&  Saying  Association,  a  corporation  organ- 
ized under  the  laws  of  the  state  of  New 
York,  filed  its  bill  in  the  circuit  court  of  Wise 
county  on  the  19th  day  of  April,  1894,  in 
which  it  shows  that  on  the  10th  of  June, 
1891,  Nickels  ^as  admined  as  a  member  of 
the  said  association,  haying  subscribed  to 
30  shares  of  the  stock.    Soon  after  becom- 


Va.) 


XICKEL8  V.  PEOPLE'S  BUILDINGt  LOAN  A  SAVING  ASS'X. 


9 


Ing  a  member,  he  borrowed  from  the  aa* 
aoclatlon  the  anm  of  $3,000»  agreeinir  to  repa^ 
the  same  tn  monthly  inatallmento^  irarsuant 
to  the  terms  and  conditions  set  forth  in  the 
bond  dated  the  10th  of  June,  1881,  payable 
to  the  plaintiff,  and  signed  by  Nickels,  and 
in  the  deed  of  tmst  executed,  on  the  same 
day  for  the  benedt  of  the  plaintiff,  In  which 
certain  property  was  conveyed  by  Nickels 
and  his  wife  to  B.  A.  Walton,  trustee,  to  Be< 
core  the  bond.  In  the  bond  and  deed  of 
trust  It  is  stipulated  that,  "if  default  should 
be  made  in  the  payment  of  any  interest  or 
premium  moneys  provided  for  in  said  bond 
and  deed  of  trust,  and  the  'said  default 
should  continue  for  a  period  of  three  months 
after  the  same  shall  have  become  payable, 
that  the  whole  of  the  principal  sum  thereby 
secured  should  become  due,  and  the  trust 
deed  be  liable  to  foreclosure.  The  bill  then 
charges  that  Nickels  has  made  default  in 
the  payment  of  numerous  installments  of 
premium  and  interest  provided  for;  that  his 
default  has  continued  more  than  three 
months,  and  that  there  is  unpaid  and. owing 
to  the  plaintiff  for  prlndiml  and  interest  the 
sum  of  $2,909^;  that  Waltcm,  trustee,  de- 
clines to  execute  the  trust  Imposed  upon 
him,  and  that  the  plaintiff  is  therefore  com- 
pelled to  come  into  equity  for  the  enforce* 
ment  of  Its  lien.  Nickels  demurred  to  and 
answered  the  bill,  admitting  that  the  plain- 
•  tiff  is  a  corporation,  and  that  it  is  organized 
under  the  laws  of  the  state  of  New  York. 
He  denies  that  hef  ever  received  the  sum  of 
$3,000  from  the  said  association.  He  admits 
that  he  did  receive  the  sum  of  $2,700.  He 
denies  that  default  has  been  made  in  the 
payment  of  the  installments  stipulated,  and 
continued  for  more  than  three  months  pri<N* 
to  the  Institution  of  the  suit;  and  denies 
that  the  sum  daimed  in  the  bill,  or  any  other 
sum,  was  due  complainant  at  the  institution 
of  the  suit  He  alleges  that  the  contract  be- 
tween himself  and  ^e  association  is  usuri- 
ous. He  asks  that  his  answer  may  be  treat- 
ed as  a  cross  bill«  and  that  the  People^s 
Building,  Loan  &  Saving  Association  shall 
be  required  to  answer  its  allegations.  The 
association  did  demur  to  and  answer  the  cross 
bill  densrlng  all  the  material  allegations 
therein  contained*  Thereupon  proofs  were 
taken,  and  the  circuit  court  watered  a  decree 
in  favor  of  the  plaintiff  for  the  sum  of  $2,,- 
700,  with  interest,  subject  to  credits  for  in- 
terest and  premiums  paid,  and  providing 
that  unless  Nickels,  or  some  one  for  him, 
should,  wi'hin  00  days  from  the  date  of  the 
decree,  pay  the  sum  so  found  due,  the  land 
conveyed  m  the  deed  of  trust  to  Walton 
should  be  sold.  From  this  decree,  an  appeal 
was  allowed  to  Nickels  by  one  of  the  judges 
of  this  court 

The  first  question  arises  upon  a  demurrer 
to  the  bill.  It  is  contended  upon  the  part  of 
the  appellant  that,  In  order  to  maintain  its 
suit  it  was  necessary  for  the  plaintiff  to  aver 
a  compliance  with  the  li^ws  of  this  state  with 


reference  to  companies  incorporated  in  for^ 
eign  states  doing  business  within  its  limits.. 
See  Code  Ya.  ft  1104,  and  Acts  Assem.  1889- 
00,  p.  170.  It  is  unnecessary  to  inquire  wheth- ' 
er  or  not  under  the  statute  cited,  a  contract 
made  in  this  state  by  an  insurance  compcmy 
chartered  under  the  laws  of  another  state, 
which  has  not  complied  with  our  laws  above 
referred  to,  is  void  or  voidable,  the  question 
lying  behind  that  being  one  of  pleading.  Can 
the  question  be  raised  by  a  demurrer  to  a  biU^ 
or  is  it  matter  of  defense?  Upon  the  part  of 
the  defendant  It  is  contended  that  compliance 
with  the  conditions  prescribed  by  law  is  a 
prerequisite  to  the  right  to  sue  in  the  domes- 
tic courts,  and  must  be  made  affirmatively  to 
appear.  Upon  the  part  of  the  appellee  it  is 
contended,  without  admitting  that  the  failure 
to  comply  with  the  law  would  at  all  affect  the 
validity  of  the  contract  that  the  question  can- 
not be  raised  by  demurrer,  but  that  it  is 
strictly  a  matter  of  defense,  and  the  failure  to 
comply  must  be  made  to  appear  by  plea  or 
answer.  There  is  no  such  issue  made  in  any 
of  the  pleadings  presented  in  this  record. 
Without  considering  the  effect  of  secticMi  1104 
and  of  the  statute  found  in  Acts  Assem. 
1889-00  upon  the  validity  of  the  contract  we 
have  no  hesitation  in  deciding  that  it  is  not 
necessary  for  a  foreign  corporation,  in  order 
to  sustain  its  action,  to  set  forth  in  its  com- 
plaint that  it  has  complied  with  the  laws  of 
the  state  entitling  it  to  do  business  therein, 
but  that  this  defense,  if  available,  is  a  mat- 
ter to  be  pleaded  and  proved  by  the  defend- 
ant See  6  Thomp.  Corp.  §§  7965,  7979-7981. 
The  demurrer  was  properly  overruled. 

The  next  assignment  of  error  is  that  the 
suit  was  prematurely  brought  As  we  have 
seen,  one  of  the  conditions  of  the  bond,  and 
of  the  deed  of  trust  given  to  secure  it,  is 
that  should  any  default  be  made  in  the  pay* 
ment  of  the  principal  or  any  interest  or  pre- 
mium moneys  secured  to  be  paid,  and  should 
the  same  remain  unpaid  and  in  arrears  for 
the  space  of  three  months  after  the  same 
shall  have  become  payable,  then  the  whole 
principal  sum,  together  with  interest  and 
premium  thereon,  should  immediately  be- 
come due^  The  suit  was  bcought  on  the 
19th  of  April,  1894,  and  the  plaintiff  avers 
that  default  had  been  made  in  the  payment 
of  the  interest  and  premium  moneys  for 
more  than  the  period  of  three  months,  and 
therefore  sues  for  the  entire  sum  alleged  to 
be  due  by  reason  of  that  default  Upon  the 
part  of  the  appellant  it  is  claimed  that  there 
had  been  no  default  continuing  for  a  space 
of  three  months,  and  that  the  suit  was  pre- ' 
maturely  instituted.  The  grounds  of  the 
appellants  contention  are  that  all  of  the  pre- 
mium and  dues  had  been  paid  by  him  to 
May  28,  1892;  that  thereupon  he  failed  to 
pay  his  premiums  and  dues  a^  required  by 
the  by-laws,  and  that  by  reason  of  the  fail- 
ure to  make  the  payments  he  had,  by  virtue 
of  article  12  of  its  articles  of  incorporation, 
forfeited  his  stock  to  the  association;   that 
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this  forfeiture  had  become  absolute,  having 
existed  from  May  28,  1892,  until  February, 
1893;  that  on  February  13,  1893,  he  paid  to 
the  association  $200,  on  March  1,  $100,  and 
on  March  18,  $80,~-making  $380;  and  that 
this  sum,  applied  to  the  premium  and  dues, 
paid  those  which  were  in  arrears,  and  left 
a  sum  to  his  credit  with  the  association  suf- 
ficient to  keep  down  Interest  and  premiums 
to  a  period  within  three  months  prior  to  the 
institution  of  this  suit;  that,  therefore,  the 
default  had  not  continued  for  three  months 
when  the  suit  was  Instituted.  It  is  a  novel 
proposition  which  is  here  contended  for.  We 
recall  no  Instance  In  which  a  forfeiture  haa 
been  urged  and  insisted  upon  by  him  whose 
right  or  Interest  was  to  be  divested  by  Its 
enforcement  The  presumption  is  that  the 
continuance  of  his  relations  with  the  com- 
pany was  an  advantage  to  the  appellant,  be- 
cause it  enabled  him,  by  the  payment  of  his 
dues,  premiums,  and  interest  to  the  com- 
pany, to  discharge  all  of  his  obligations  to 
it,  including  the  principal  sum  received  by 
him  as  a  loan,  and  it  is  certain  that  the  as- 
sociation would  not  have  been  permitted  to 
rely  upon  an  enforcement  of  this  forfeiture, 
unless  it  could  show  that  it  had  strictly 
complied  with  all  the  conditions  upon  which 
its  rights  to  dalm  the  forfeiture  were  made 
to  depend;  and  if,  at  the  time  of  the  pay- 
ment of  the  several  sums  of  money  referred 
to,  it  had  appeared  that  the  forfeiture  had 
not  been  declared,  that  the  money  had  been 
received  by  the  company.  It  would  have  been 
applied  to  the  relief  of  the  appellant,  and  to 
the  exoneration  of  his  shares  from  the  p&i- 
alty  Incurred  by  his  failure  regularly  to  meet 
his  dues.  There  was  no  application  made 
of  these  several  sums  of  money  to  any  par- 
ticular debt  or  demand  on  the  part  of  the 
appellant,  and  it  Is  conceded  that  the  asso- 
ciation had  the  right  to  apply  these  pay- 
ments thus  unappropriated  to  any  existing 
obligation.  The  contention  is  that,  the  stock 
being  forfeited,  there  was  no  obligation  save 
the  payment  of  premium  and  dues,  and  that, 
therefore,  the  payments  were  necessarily  to 
be  applied  to  their  extinguishment.  This 
position  is  not  tenable,  unless  at  the  time 
the  payments  were  made  the  conditions  were 
such  that  a  court  of  equity  would  not  have 
relieved  against  the  forfeiture  at  the  suit  of 
the  appellant  The  shares  of  stock  stiU 
stood  upon  the  books  in  the  name  of  the 
•original  holder.  There  had  been  no  act  or 
declaration  made  indicating  a  purpose  upon 
the  part  of  the  company  to  enforce  the  pen- 
alty denounced  for  the  failure  promptly  to 
meet  its  demands  upon  the  appellant  Up- 
on the  receipt  of  the  money  It  appears  that 
it  was  placed  to  the  credit  of  the  appellant 
in  liquidation  of  an  the  demands  then  exist- 
ing against  him.  Including  interest,  premium, 
and  dues;  and  when  so  applied  the  sum 
was  Inguificlent  to  keep  down  future  install- 
ments, so  that  when  the  suit  was  brought 
there  were  arrearages  of  Interest  and  pre- 


miums which  had  continued  for  more  than 
three  months,  and  the  condition  had  occur* 
red  upon  which,  by  the  terms  o£  the  con- 
tract, the  whole  debt,  principal  and  Intwest, 
became  due  and  payable.  Under  such  dr* 
cumstances  a  court  of  equity  would  have 
relieved  against  the  forfeiture  had  the  asso- 
ciation sought  to  enforee  It,  and  the  appel- 
lant cannot  be  permitted  to  occupy  the 
anomalous  position  of  demanding  Its  impo- 
sition in  order  to  meet  the*  exlguicies  of  his 
case.  So  that  this  assignment  of  error  is 
not  well  taken. 

It  is  further  contended  upon  the  part  of  the 
appellant  that  a  provision  in  a  contract  that 
the  principal  and  Interest  shall  become  due 
upon  failure  to  pay  installments  of  interest  Is 
a  penalty  or  forfeiture  against  which  a  court 
of  equity  will  relieve,  but  such  is  not  the  mod- 
em doctrine  on  this  subject  In  the  case  of 
Association  v.  Read,  93  N.  Y.  479,  th^:e  was 
a  similar  provision,  and  the  court  said:  **TblB 
is  not  a  case  where  a  larger  sum  is  made  pay- 
able in  consequence  of  the  nonpayment  of  a 
smaller  sum,  and  payment  of  a  larger  sum  is 
not  imposed  as  a  penalty.  But  this  is  a  case 
where  the  whole  of  the  specified  sum  becomes 
due  because  the  partial  payments  are  not 
made  as  stipulated,  and  the  principles  of  law 
which  authorize  courts  of  equity  sometimes 
to  relieve  from  forfeitures  do  not  apply  to  such 
a  case  as  this.*'  A  provision  in  a  contract, 
not  that  the  amount  of  the  debt  should  be  in- . 
creased,  but  that  in  a  specified  event  the 
time  for  the  payment  of  H  c^aln  sum  due 
shall  be  accel^^ted,  does  not  create  a  penal- 
ty or  tarteitare  against  which  a  court  of  equi- 
ty will  relieve,  ^t  is  settled  by  the  over- 
whelming weight  of  authority  that  if  a  cer- 
tain sum  is  due  and  secured  by  a  bond,  or 
bond  and  mortgage,  or  other  form  of  obliga- 
tion, and  is  made  payable  at  some  future  day, 
specified,  with  interest  thereon  made  pay- 
able during  the  interval  at  fixed  times,  an- 
nually or  semiannually  or  monthly,  and  a  far- 
ther stipulation  provides  that,  in  case  default 
should  occur  in  the  prompt  payment  of  any 
such  portion  of  interest  at  the  time  agreed 
upon,  then  the  entire  principal  sum  of  the 
debt  should  at  once  become  payable,  and  pay- 
ment thereof  could  be  enforced  by  the  cred- 
itor, such  a  stipulation  is  not  In  the  nature  of 
a  penalty,  but  will  be  sustained  in  equity  aa 
well  as  at  law.;*  1  Pom.  Bq.  Jur.  {  439.  We 
think,  therefore,  that  this  assignment  of  er- 
ror is  not  well  taken. 

It  is  further  contended  upon  the  part  of  the 
appellant  that  the  contract  and  dealings  be- 
tween the  appellant  and  the  appellee  dis- 
closed in  the  record  were  usurious.  Thefe  is 
nothing  upon  the  face  of  the  deed  <^  trust  or 
of  the  bond  to  Indicate  that  the  ccmtract  be- 
tween the  parties  under  investigation  was  not 
a  domestic  contract  The  app^ant  resides  in 
Virginia.  The  appellee  is  a  New  York  corpo- 
ration, doing  business  in  Virginia.  The  mon- 
ey was  paid  to  the  appellant  in  this  state, 
and  was  to  be  expended  in  the  Improvement 
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of  real  estate  situated  in  YU^inia.  If  th^re 
WMB  nottUng  more^  It  would  be  considered  a 
domestic  contract,  bat  it  appears  by  reference 
to  artide  16  of  the  bylaws  of  tbe  association 
that  ''aU  remittances  for  admission,  monthly 
and  quarterly  installments,  fines,  penalties, 
Interests,  and  premioms,  and  all  other  pay- 
ments, shall  be  made  to  the  Becristary  of  the 
association  at  their  principal  office  in  Geneya, 
N.  Y."  All  the  payments,  therefore,  under 
this  contract,  were  to  be  made>  in  New  Yorlc 
by  the  terms  of  the  laws  of  this  association, 
oi  which  the  am>ellant  was  a  member.  He 
Icnew,  or  had,  as  appears  from  his  own  depo- 
sition, the  means  of  acquainting  himself  with 
this  by-law.  As  a  member  of  the  association, 
he  must  be  taken  to  have  contracted  with 
reference  to  it,  and,  in  addition  to  this,  the 
parties  were  entering  into  a  contract:  lawful 
in  New  York,  but  usurious  in  Virginia.  The 
presumption  in  such  cases  Is,  not  only  that 
they  contracted  with  reference  to  the  laws  of 
that  state  in  which  tiie  contract  was  made  pay- 
able, but  with  reference  to  the  laws  of  that 
state  which  recognize  the  legality  of  the  aoia- 
tract  entered  into.  As  was  said  in  Association 
V.  Ashworth,  91  Va.  712,  22  6.  B.  522:  "When 
a  contract  is  made  or  entered  into  in  one 
state,  to  be  performed  in  another,  it  is,  as  a 
general  rule,  to  be  goTcrned  by  the  laws  of 
the  place  of  performance^  without  regard  to 
the  place  at  which  it  was  written,  signed,  or 
dated,  in  respect  to  its  nature,  interpretation, 
validity,  and  effect"  ''The  general  princi- 
ple," says  Chief  Justice  Taney  in  Andrews  v. 
Pond,  13  Pet.  65,  'In  relation  to  contracts 
made  in  one  place,  to  be  executed  in  aooth^, 
is  w^  settled.  They  are  to  be  goyemed  by 
the  law  of  the  place  of  performance,  and,  if 
the  interest  allowed  by  the  laws  of  the  place 
of  performance  is  higher  than  that  of  the 
place  of  the  contract,  the  parties  may  stipu- 
late for  the  higher  interest  without  inciUTtng 
the  penalties  of  usury."  The  place  where  the 
contract  under  inyestigation  was  to  be  per- 
formed being  the  state  of  New  York,  it  Is 
goyemed  by  her  usury  laws..  As  appears 
from  the  proofs  in  this  case,  and  from  the 
opinion  of  this  court  in  Association  y.  Ash- 
worth, cited  aboye,  it  is  not  usurious,  acc<»d- 
iQg  to  the  laws  of  New  York,  for  building  as- 
sociations to  demand  and  receiye  premiums, 
dues,  and  fines,  although  in  excess  of  the  law- 
ful rate  of  interest  While  we  are,,  therefore, 
of  opinion  that  this  contract  is  unwise  and 
improyident,  that  its  operation  is  harsh  and 
oppressiye,  yeit,  so  long  as  foreign  corpora- 
tions are  authorized  by  the  states  which  cre- 
ate them  to  make  such  contracts,  and  are 
permitted  by  this  state  to  do  business  within' 
its  borders,  the  courts  haye  no  choice  but  to 
enforce  them. 

We  have  been  unable  to  disooyer  any  error 
to  the  prejudice  of  the  appelant  Indeed  the 
decree  of  the  court  below  has  so  tenn?eaed  the 
relief  accorded  to  the  appellee  that  the  appel* 
lant  has  been  required  to  do  little,  if  anything, 
more  than  in  equity  and  conscience  he  should 


baye  been  wUUng  to  do;  and,  the  appellee  np- 
on  its  part  haying  ei^ressly  waiyed  its  cross 
iippeal*  the  decree  compUUned  of  is  alfirmed. 


(99  Ga.  151) 

ALLISON  y.  SIJTLIVH. 

(Supreme  Court  of  Georgia.     June  1%  1S96.) 

EviDBNoe  —  Wbbn   Admibbiblb  —  Agbngt  ~~  Lia- 
bility or  Ukdibclosbd  Prii^cxfal. 

1.  One  of  the  issues  upon  the  trial  being 
whether  or  not  a  particular  person  had  engaged 
in  a  giyen  business  on  his  own  account,  and  not 
as  the  secret  agent  of  another,  eridence  tending 
to  show  the  aifirmatiye  of  this  issue  was  prop- 
erly admitted,  though,  as  to  other  issues  in  the 
case,  it  may  haye  been  entirely  icreleyant. 

2.  Where  a  jprndpal  transacts  business 
through  an  a^ent,  in  the  agent's  name,  the  fact 
of  agency  bemg  kept  concealed,  third  persons 
contracting  with  the  agent  are  entitled  to  the 
same  rights  and  equities  against  the  undisclos- 
ed principal  as  they  wonld  haye  acainst  the 
agent,  were  he  the  real  principal.  Under  such 
circomstances,  tiie  principal  is  bound  by  any 

.contract  which  the  agent  makes  within  the 
scope  of  the  agency. 

3.  There  was  no  material  error  in  any  of 
the  rulings  or  charges  complained  of,  nor  in  re- 
fusing to  charge  as  requested.  The  instruc- 
tions giyen  by  the- court  were  sufficient  to  fully 
guard  all  the  rights  of  the  losing  party.  The 
evidence  warranted  the  rerdict,  and  there  was 
no  error  in  denying  a  new  triaL 

(Syllabus  by  the  Court) 

Error  from  superior  court,  day  county;  J. 
M.  Griggs,  Judge. 

Action  by  J.  W.  Sutliye  against  one  Tum- 
lin,  in  which  the  Bank  of  Ft  Gaines  was 
summoned  as  garnishee.  One  Toombs  and 
F,  M.  Allison  were  subsequently  made  parties 
to  the  garnishment  proceedings.  On  a  trial 
of  the  issue  between  Sutliye  and  Allison,  as 
to  whether  the  fund  in  the  bank  was  subject 
to  the  former's  Judgment,  there  was  «  yerdict 
for  Sutliye;  and,  a  new  trial  being  denied, 
Allison  brings  error.'   Affirmed. 

The  following  is  the  official  report: 
Sutliye  brought  suit  in  Noyember,  1892, 
upon  account,  against  Tumlin,  and  caused 
garnishment  to  issue  and  be  seryed  upon  the 
Bank  of  Ft  Gaines.  Toombs  afterwards 
brought  suit  against  said  bank  for  the  recoy- 
ery  of  certain  cotton.  The  bank  filed  its  an- 
swer to  the  garnishment,  stating  that  it  had 
$242.60,  and  a  warehouse  receipt  for  a  bale 
of  cotton;  that  Tumlin  deposited  a'  sum  of 
money  as  a  bonus,  under  an  agreement  with 
the  bank,  to  pay  for  cotton  which  he  would 
purchase;  that,  after  some  months  of  dealing, 
it  had,  at  the  date  of  seryice  ol  the  summons 
of  garnishment,  a  balance  of  $244.60,  and  the 
bale  of  cotton  before  referred  to,  and  the  pro- 
ceeds of  sale  of  cotton,  to  the  credit  of  Tum- 
lin; that  Toombs  had  begun  suit  for  the  pos- 
session of  the  cotton  and  bonus  of  which 
the  amount  in  the  bank's  hands  was  the  pro- 
ceeds. And  it  asked  for  such  order  as  would 
protect  it  from  loss.  This  answer  was  tray- 
eised  by  Sutliye.  The  bank  also  filed  a  mo- 
tion stating  that  the  fond  shown  by  its  an- 
swer to  be  in  its  hands  was  placed  there  by 
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Tamlin  as  his  money  and  property,  and  pray- 
ing that  ToomlM  be  made  a  party  to  the  gar- 
nishment proceeding,  and  that  he  and  Tum- 
lin  be  required  to  interplead.  An  order  was 
passed,  making  Toombs  a  party  as  prayed. 
He  pleaded  that  no  part  of  the  money  due 
by  the  bank  was  due  Tumlin,  but  was  due 
Toombs  for  the  use  of  Allison.  At  the  same 
time,  Allison  moved  to  be  made  a  party,  on 
the  ground  that  the  claim  of  Toombs  against 
the  bank  had  been  transferred  to  him  for  a 
valuable  consideration,  and  the  motion  was 
granted.  Sutlive  obtained  Judgment  against 
Tumlin,  in  his  original  suit,  on  March  22, 
1894,  for  $268.16  principal  and  $44.24  inter- 
est; and  a  week  later,  during  the  same  term. 
Judgment  was  rendered  against  the  bank,  in 
favor  of  Toombs,  for  the  use  of  Allison,  for 
$487  principal,— the  original  action  having 
been  amended  at  that  term  so  as  to  proceed  as 
stated.  Afterwards  a  trial  was  had  upon  the 
Issues  between  Sutlive  and  Allison,— as  to 
whether  the  fund  was  subject  to  Sutlive*s 
Judgment  The  Jury  f6und  in  his  favor,  and 
Allison's  motion  for  new  trial  was  overruled. 
Sutlive  alleged  that  Allison's  verdict  and 
Judgment  were  fraudulent;  that  when  the 
garnishment  was  issued  the  cotton  which  pro- 
duced the  money  named  In  the  garnishee's 
answer  was  the  property  of  Tumlin,  and  he, 
with  intent  to  hide  it,  and  to  hinder  and  de- 
lay Sutlive  in  the  collection  of  his  debt,  pre- 
tended that  he  was  the  agent  of  Toombs,  his 
son-in-law,  in  the  purchasing  of  the  cotton, 
and  Toombs  transferred  and  assigned  the 
claim  for  the  purpose  of  further  hiding  and 
concealing  the  money;  that  the  bank,  knowing 
that  the  money  was  the  property  of  Tumlin, 
permitted  AllLsPon  to  take  Judgment  against  it, 
without  objection,  and  aided  Tumlin  and  Alli- 
son to  further  attempt  to  hide  the  money,  and 
to  hinder  and  defeat  the  collection  ot  Sutlive's 
Judgmoit;  that  $227.41  of  the  amount  of 
Sutlive's  Judgment  was  expended  by  him,  at 
Tumlin's  request,  to  protect  said  cotton,  and 
as  part  of  the  necessary  expenses  connected 
with  the  purchase  and  handling  of  the  same, 
and  Tumlin  contracted  to  pay  the  same,  for 
he  was  credited  by  Sutlive  for  that  amount 
on  the  f&ith  of  the  ownership  of  the  cotton 
by  him,  and  it  would  be  a  wrong  and  fraud 
on  Sutlive  for  Toombs  or  Allison  to  take  the 
cotton,  or  its  proceeds,  without  paying  the 
expenses  incurred  by  Tumlin  In  buying,  hand- 
ling, and  protecting  it  Further,  that  the 
Judgment  in  the  trover  suit  in  favor  of 
Toombs,  for  the  use  of  Allison,  should  have 
been  so  molded  as  not  to  prejudice  the  rights 
of  Sutlive;  that  when  said  suit  was  being 
tried  the  presiding  Judge  announced  to  all 
parties  that  the  Judgment  should  not  preju- 
dice the  rights  of  parties  in  the  garnishment 
case,  except  only  to  fix  a  sum  certain  in  the 
contest  between  Allison  and  the  bank,  but,  in 
the  face  of  this  announcement  and  of  the 
pleadings,  Allison  entered  up  Judgment  abso- 
lute; without  reference  to  the  rights  of  other 
parties,  and  the  Judge  inadvertentiy  signed 


the  Judgment  so  entered,  relying  on  plaintiff's 
counsel  to  write  It  in  pursuance  of  his  an- 
nouncement 

There  was  testimony  for  Sutlive  that  the 
cotton  that  produced  the  fund  in  controversy 
was  purchased  by  Tumlin  in  the  fall  <^  1891. 
He  was  required  to  keep  in  the  bank,  during 
that  fall,  a  bonus  of  $2.50  per  bale  for  such 
cotton  as  he  purchased,  and  the  bank  paid 
for  the  cofttoa.  He  k^t  the  deposit  in  his 
own  name,  and  all  the  accounts  between  him 
and  the  bank  relating  to  the  cotton  were 
kept  in  his  name.  In  his  dealings  with  the 
bank,  he  alwajrs  claimed  the  cotton  as  his 
own;  and  the  bank's  cashier  never  heard  of 
Toombs,  in  connection  .with  the  cotton,  until 
about  the  time  he  brought  suit  against  the 
bank,  and  never  heard  that  Allison  had  any 
interest  In  it  until  about  the  time  he  was 
made  a  party  to  the  suit  The  bank  always 
dealt  with  Tumlin  as  principal,  and  no  agenoy 
for  Toombs  was  disclosed  by  him.  All  of  the 
principal  amount  of  the  Judgment  in  Sutlive's 
tSLYOt,  except  $85,  was  advanced  by  him  to 
pay  insurance  premiums  on  the  Identical  cot- 
ton in  controversy,  and  he  gave  credit  to 
Tumlin  <»i  the  faith  of  this  cotton,  believing 
it  was  his  cotton.  The  insurance  policies 
were  made  payable  to  the  bank  as  its  interest 
might  appear.  Tumlin  always  represented  to 
Sutlive  that  the  cottcm  was  his,  and  Sutlive 
never  heard  of  any  claim  that  Toombs  set  up 
to  it  until  suit  was  brought  against  the  bank. 
The  policies  covered  all  the  cotton  Tumlin 
bought  in  the  faU  of  1891,  including  the  137 
bales  in  controvert.  Sutlive  could  not  say 
how  many  bales  the  policies  covered,  for  they 
were  issued  to  cover  a  money  value,  and  not 
bales  or  pounds.  Nor  could  he  say  whether 
or  not  he  had  the  identical  cotton  which  pro- 
duced the  fund  in  controversy  when  the  poli- 
cies were  issued,  and  the  premiums  paid  by 
him  for  Tumlin,  nor  bow  much  or  what  part 
of  the  money  he  so  advanced  was  for  the 
insurance  of  the  137  bales  that  produced  the 
fimd  in  controversy.  The  policies  were  de- 
posited with  the  bank,  and  had  been  lost  or 
destroyed.  Tumlin  purchased  500  bales  of 
cotton  in  the  fall  of  1891.  He  deposited  in  the 
bank,  to  cover  his  purchases,  a  bonus  to  the 
amount  of  $490.  One  item  he  deposited  was 
$100  paid  him  by  J.  L.  Sanders  on  his  salary 
as  a  cotton  buyer  ftur  Sanders.  The  largest 
sum  he  deposited  at  any  time  was  $150.  The 
deposits  were  made  at  different  times,  and  in 
small  amounts.  The  cashier  of  the  bank  did 
not  know  where  the  bonus  came  from,  nor 
whose  money  it  was,  but  only  that  Tumlin 
deposited  it  in  his  own  name,  and  as  if  it 
were  his  money.  Other  testimony  for  SntUve 
will  hereafter  appear  from  the  motion  for 
new  triaL  ' 

The  evidence  for  the  claimant  AJUson, 
showed,  in  brief,  that  Tumlin,  In  buying 
cotton,  was  acting  as  the  agent  of  Toombs, 
his  son-in-law,  who  furnished  him,  during 
the  seasons  of  1890  and  1891,  between  $2,000 
and  $3,000  to  purchase  cotton.   The  bonua.  re- 
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qnixed  to  be  depofllted  in  tSie  tMmk  ipas 
ToomtNi'  money.  Not  one  dollar  ot  Tumlin'8 
money  vent  into  tlie  porcbafle  of  the  cotton. 
The  137  tMiies  before  referred  to,  which  were 
the  ones  involyed  in  the  suit  against  the 
bank,  were  boni^  by  him  for  Toombs.  Tlie 
accounts  were  kept  by  the  bank  in  Tumlln'a 
name  for  conrenlence  and  expediency  in 
handling  and  trading  the  cotton,  as  Toombs 
had  no  objection  to  this.  Tnmlin  had  no 
interest  in  the  cotton,  ezoept  tx>  manage  ii 
as  best  he  could  for  Toombs.  There  never 
was  any  coUnsion  between  them,  or  between 
either  of  them,  with  Allison,  to  hinder,  de- 
lay, or  de&aud  Tomlin's  creditors;  but  the 
cotton  belonged  to  Tomlin,  who  in  good  faith 
transferred  it  to  Allison  as  additional  secur* 
ity  for  a  debt  he  owed  Allison.  This  debt 
was  past  due  in  1882,  and  Allison  caUed  on 
Toombs  for  payment,  tibe  amount  of  it  being 
orer  $3,000.  Toombs  told  him  be  had  126 
bales  of  cotton,  on  whieii  the  bank  had  a 
daim  for  advances,  after  payhig  which 
Toombs'  interest  would  be  |1,2C0  cor  $1,600^ 
which  he  agreed  to  hold  and  pay  oyer  to 
Allison  when  collected.  He  afterwards  stat- 
ed that  it  was  net  a  good  time  to  s^  and 
AlUson  agreed  to  extend  the  time  of  pay- 
ment on  condition  that  Toombs  would  give 
his  notes  for  the  debt  seeoredby  mortgage, 
and  allow  the  psooeeds  of  the  128  bales  at 
cotton  te  go  on  the  first  note  due.  Toombs 
agreed  to  do  this,  and  gare  ADison  two  notea^ 
dated  Moi«mber  17,  1802,  for  $1,012.65  each, 
secured  by  sBortgage,  one  of  which  notes  fell 
due  April  1,  1883.  He  also  signed  an  agree- 
ment,  in  writing,  stating  that,  in  omsidera- 
tion  that  Allison  had  renewed  the  note  and 
mortgage  he  held,  Toombs  agreed  to  pay 
OTor  to  him  the  proceeds  of  the  126  bales 
of  cotten,  after  paying  the  bank  the  adrances 
made  thweon.  He  afterwards  executed  a 
written  transfer  to  Allison  of  all  his  claim 
•n  the  bank,  to  be  credited,  when  collected, 
•m  the  note  held  by  Allison;  said  daim  be* 
ing  about  114^00,  "now  being  sued  in  the 
hands  of  Kennon  &  Irwin.  It  is  understood 
that  the  lawyer  fees  are  to  be  deducted  from 
the  amount  collected.  This  transfer  A  made 
as  part  of,  and  in  continuation  of,  a  pre- 
Tioas  contract  in  whldi  I  agree  to  pay  over 
proceeds  of  my  interest  in  cotton  to  F.  M. 
Allison."  ^ 

In  additicm  to  the  grounds  that  the  yerdict 
was  contrary  to  law  snd  eridence,  the  mo- 
tion for  a  new  trial  assigns  error  upon  the 
admission  of  testimony,  by  KUlingsworth, 
that,  during  the  fall  of  1881,  Tumlin  bor- 
rowed of  him  |10,  under  a  statement  that 
he  wanted  it  to  use  as  a  bonus  to  purchase 
cotton,  and  that  witness  lent  him  the  mon- 
ey, but  did  not  know  what  use  he  made  of 
it,  nor  that  he  used  it  in  purchasing  the 
cotton  producing  the  fund  in  controyersy. 
Also,  the  testimony  of  West,  that  he  made 
Tundin  a  loan  of  the  same  amount  during 
the  s&me  fUl,  under  a  like  statonent  of 
Toxilln.   And  the  testimony  of  Burnett,  that 


he  was  in  the  employment  of  Tumlin  &w> 
ing  the  same  fall;  that  Tumlin  collected  of 
Tom  Whatley,  in  that  fall,  $30  for  bagging 
and  ties  that  Tumlin  had  sold  him  for 
Blanchard,  Humber  &  Co.;  and  that  Tumlin 
deposited  (10  of  it  hi  the  Bank  of  Ft  GahieB 
to  pay  bonus  on  cotton.  The  objection  urged 
to  this  testimony  was  that  it  was  irreleyant, 
because  it  was  not  shown  that  the  money 
referred  to  went  into  the  purdiase  of  the 
cotton  that  produced  the  fund  in  controyersy. 
Error  is  further  assigned  on  the  following 
instructions  in  the  chaxge  of  the  court:  "If 
there  was  no  collusion  between  Tumlin  and 
Allison,  or  between  Tumlin,  Allison,  and 
Toombs;  if  Tumlin  got  Toombs'  money,  and 
did  not  apply  it  to  the  purchase  of  the  cotton 
as  agreed  to  by  them;  and  if  you  belieye 
from  the  eyldence  that  Tumlin  put  up  the 
bonus,  and  that  he  was  transacting  the  busi- 
ness as  his  own  business,  and  It  was  his  own 
business,— if  you  belieye  that  from  the  eyi- 
dence,  you  should  find  the  fund  subject  to 
the  fl.  fa.,  whether  there  was  any  fraud  upon 
Allison's  part,  or  Toombs'  part  If  Tumlin 
was  the  agent  of  Toombs,  and  his  agency 
was  concealed,— -that  is  to  say,  if  Tumlin 
was  doing  business  with  Toombs'  money, 
and  nobody  knew  it  except  Toombs  and 
Tumlin,— then  I  charge  you  that  Toombs  is 
bound  by  any  contract  made  by  Tumlin  with- 
in the  scope  of  Tumlln's  authority,  and 
Toombs'  money,  so  furnished,  would  be 
bound.  If  you  belieye  from  the  eyldence  that 
Tumlin  entered  into  a  contract  for  insurance 
on  certain  cotton,  not  the  property  of  Tum- 
lin, but  Toombs'  propety,— bought  by  Tum- 
lin with  Toombs'  money,--and  Tumlln's 
agency  was  concealed,  and  if  you  belieye  that 
the  judgment  which  is  the  foundation  of 
this  fl.  fa.  against  Tumlin  was  for  premiums 
for  insurance  on  the  particular  cotton  in 
controyersy  in  the  other  proceedings  which 
haye  been  referred  to,  you  should  find  the 
particular  fund  in  court  subject  to  whateyer 
you  belieye  f^om  the  eyldence  to  be  premiums 
owing  for  insurance  as  i^art  of  the  fi.  fa. 
If  you  belieye  it  was  proper,  on  the  part  of 
Tumlin,  to  insure  the  cotton  bought  by  him, 
I  charge  you,  if  that  cotton  receiyed  protec- 
tion  from  that  insnrance,  no  matter  who  the 
cotton  belonged  to,  it  would  be  subject  to 
that  much  of  the  fl.  fa.  shown  to  be  owing 
for  insurance  premiums  on  that  particular 
cotton.  If  the  cotton  was  transferred  and 
the  title  passed  from  Tumlin  and  Toombs 
to  Allison  in  payment  of  an  old  debt,  and 
Allison  did  not  part  with  anything  of  yalue 
at  the  time  of  the  transfer,  Allison's  equity 
was  not  estaUished,  and  you  should  find 
in  fayor  of  the  plaintiff  the  premiums  due 
for  insurance  to  protect  the  cotton."  The 
court  refused  a  request  to  charge  as  follows: 
**It  Tumlin  recelTBd  Toombs'  money,  and 
did  not  actually  use  it  in  the  purdiase  of 
said  oqlAon,  but  put  other  money  in  the  bank, 
instead,  and  purchased  ootton,  and  boetght 
this  ootton,  and  agreed  for  Toombs  to  ha^e 
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ft,  It  Became  Toombe^  propefty.**  CSalmant 
demnrred  ta  so  mndi  of  Satlive's  pleading 
as  set  up  that  he  extended  credit  taTumlln  on 
the  faith  of  said  cotton,  upon  the  ground 
that  the  same  was  Insufficient  In  law,  and 
was  an  attempt  to  set  up  a  lien  on  the  fund 
for  Insurance.  The  court  refused  to  sustain 
the  demurrer,  or  to  strike  such  •  pleading; 
which  ruling  is  made  one  of  the  grounds  of 
the  motion  for  new  trial.  The  remiUnlng 
ground  of  the  motion  is  that  the  Jndgment 
in  favor  of  Toombs,  for  the  use  of  Allison, 
against  the  bank,  was  conclusire  evidence 
of  claimant's  title  to  the  fund;  there  being 
no  sufficient  evidence  to  establish  fraud  or 
coUuslon,  or  to  set  aside  and  Impeach  said 
Judgment 

John  E.  Irwin  and  W.  0.  Worrlll,  for  plain- 
tiff in  error.  J.  D.  Rambo,  G.  Wilson,  W.  A« 
Scott,  and  Harrison  &  Peeples,  for  defend- 
ant in  error. 

PBB  OUBIAM.   Judgment  afElrmed. 

ATKINSON,  J^  providentially  absent,  and 
not  presiding. 


(99  Oa.  144) 

STUDBBAKBB  BROS.  MANUTO  GO.  et  aL 

V.  KBY  et  ox.     . 
(Snpteme  Gourt  of  Gteorgia.    Jnne  8,  1890.) 
FBADDDLSirr  CoKVBTAHOBa— Trial  Isstbuotiohb 

— BUFFI0IB90T  or  BviDBNOB. 

The  general  charge  of  the  court  sab- 
stantlally  coyered  the  requests  to  charge  pre- 
sented by  the  losing  party,  so  far  as  the  same 
were  legal  and  pertinent;  there  was  no  error  in 
the  charges  complained  of;  the  evidence,  though 
conflicting,  warranted  the  verdict;  and,  on  the 
whole,  there  Is  no  cause  for  a  new  trial 
(Syllabus  by  the  Gourt) 

Error  from  superior  court,  Bandolph  coun- 
ty; N.  li.  Hutchina,  Judge. 

Actl<m  by  Studebaker  Bros.  Manufacturing 
Company  against  K  B.  Key  and  wife,  with 
which  other  actioms  against  defendant  Key 
were  consc^dated.  Thero  was  a  verdict  in 
favor  of  the  wife,  and  a  new  trial  was  de- 
nied, and  plaintiffs  bring  error.    Affirmed. 

The  following  is  the  official  report: 
L.  £}.  Key,  a  dealer  in  carriages,  furniture, 
etc,  in  October  and  November*  1891,  eze* 
cuted  to  sundry  creditors  several  mortgages 
upon  his  stock  of  goods,  and  made  to  his 
wife,  Carrie  S.  Key,  a  bill  of  sale  conveying 
a  large  portion  of  the  goods  in  his  possession, 
for  the  purpose  of  paying  a  debt  claimed  to 
be  due  by  him  to  her.  A  nnmber  of  other 
creditors  caused  attachments  to  be  Issued 
and  levied,  on  the  ground  that  Key  was  dis- 
posing of  his  property  to  avoid  the  payment 
of  lUs  debts  and  to  defraud  his  creditors.  He 
filed  traverses  of  the  grounds  upon  which 
the  attachments  issued,  and  Mrs.  Key  filed 
her  claim  to  the  prot>^iy  levied  on,  which 
had  been  conveyed  to  her.  The  plaintiffs 
filed  their  petition  against  Key  and  wifa, 
whereunder  all  of  the  cases  were  consoU^ 


dated,  and  the  Issues  therein  mide  tried  to^^ 
gether.  The  Jury,  upon  the  evidence  and 
charge  of  the  court,  found  a  verdict  in  favor 
of  Mrs.  Key,  and  the  property 'dalmed  by 
her  to  be  not  subject  to  the  attachnaentB  q» 
the  claims  of  the  phUntlfl  credttom,  who 
thereupon  moved  for  a  new  trial,  and,  their 
motion  Iiavlng  been  overruled,  they  excepted. 
Th^  alleged,  in  substance^  that  in  tiie  fall 
of  1891  K^  bought  very  much  moro  goods 
than  he  had  previously  bought;  that  trade 
was  not  good,  and  he  could  not  have  ezpeet^ 
ed  to  find  sale  for  them;  that,  besides  his 
regular  storehouse,  he  had  enlarged  a  storage 
shed  for  wagons,  and  had  it  full,  and  had 
raited  several  vacant  buildings,  and  had 
them  fuU  of  new  purchases,  and  also  had  a 
considerable  amount  at  the  depot;  that  he 
bought  largely  and  recklessly,  whenever  and 
from  whomever  he  could,  to  the  amount  of 
125,000  or  $30,000;  that,  in  order  to  hinder,, 
delay,  and  defraud  his  creditors,  he  con* 
veyed  by  bill  of  sale  to  his  wife,  <m  Novem- 
ber 18,  1891,  all  of  the  stock  of  goods  oon- 
talned  In  his  main  storehouse,  together  with 
all  the  wagons  contalited  in  the  shed  In  the 
rear  of  said  store,  the  stock  so  transferred 
amounting  to  about  $9,000;  that  it  was  trans- 
ferred in  bulk,  without  an  inventory  having, 
been  taken,  and  Mrs.  Key's  father  was  put 
In  charge  of  the  store  and  goods,  to  conduct 
the  business  as  her  agent;  that  Key  alsa 
transferred  the  storehouses  he  occupied;  and 
that  there  was  no  just  or  legal  c(»sideration 
for  said  transfer,  but  it  was  done  to  hinder, 
delay,  and  defraud  plaintiffs  and  other  cred^ 
itors.  It  appears  that  the  prayws  of  this 
petition  for  injunction  and  receiver  were 
granted,  and  that  the  receiver  sold  the  goods, 
and  held  the  proceeds  to  await  the  result  of 
the  final  trial.  The  court  farther. granted  a 
prayer  of  the  plaintiffs,  requiring  Key  to- 
make  out  an  Itemized  statranent  of  the  dis- 
position he  had  made  of  cash  receipts,  notes, 
accounts,  and  all  evidenoe  of  indebtedness 
connected  with  his  business,  and  a  complete 
statement  of  his  business  fdr  the  past  two- 
or  three  years.  Answers  w^e  filed  by  all 
the  d^endants,  denying  the  material  allega* 
tions  of  the  petition^  The  evidence  was 
voluminous,  and  in  some  respects  confilcting; 
but  .there  was  testimony  supporting  the  con* 
tention  of  Mrs.  Key  that  the  consideration  of, 
the  bill  of  sale  to  her  was  a  just  and  valid 
debt  due  her  by  Key,  arising  from  his  having 
for  several  years  used  in  his  business  her 
money,  paid,  for  rent  of  her  farm,  and  that 
she  took  the  same  without  participation  In 
any  franduleiBt  intent  or  notice  or  ground 
for  suspecting  the  fraud. 

The  motion  for  new  trial  alleges  that  the^ 
verdict  is  contrary  to  law  and  evldenxae,  and 
that  the  court  erred  in  refusing  to  give  the- 
following  instructions  in  charge  to  the  Jury, 
as  requested:  "Gontracts  between  hnaband 
and  wif^  which  retain  In  the  family  property 
that  would  otherwise  go  to. satisfy  honest, 
cnfadltors,  ave  to  be  subjected  to  strict  scru^ 
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tinj,-Hi  TigOant  JudicUl  poUce.  When  a 
creditor  attacks  a  contract  between  husband 
and  wife  for  fraud,  aUfifht  evidence  will  cast 
on  them  the  duty  of  showing  the  genuine- 
ness and  good  faith  of , the  transaction,  by 
such  evidence  as  will  or  ought  to  satisfy  an 
honest  Jury.  If  the  evidence  satisfLes  the 
Jury  that  U  B.  Key  conveyed  to  his  wife  all 
the  property  he  then  had  remaining;  that  a 
large  part  of  the  property  conveyed  had  not 
been  paid  for  by  the  husband;  that  the  con- 
veyance was  made  when  the  husband  was  in 
embarrassed  or  failing  cireunostances,  or  was 
made  in  contemplation  of  insolvency;  that 
the  conveyance  was  a  sale  by  husband  to  the 
wife»  and  was  a  private  sale  in  bulk  for  a 
price  considerably  less  than  the  true  value 
thereof,  if  It  had  been  sold  in  the  regular 
course  of  trade,  and  not  in  bulk;  and  that 
the  sale  was  with  the  view  to  the  wife's 
going  into  the  business  of  merchandising  as 
the  successor  of  the.  husband  in  like  business 
previously  conducted  by  him,  and  was  at  a 
iwlce  conaiderably  less  than  such  property 
could  have  been  bought  for  by  her  or  \xy 
other  merchants  for  the  purpose  of  mer- 
chandising,— (a)  these  are  each  and  aU  cir- 
cumstances which  the  Jury  may  properly  con- 
sider in  connection  with  all  the  other  evi- 
dence in  the  case,  in  determining  whether  the . 
transaction  in  question  was  bona  fide  or  not; 
(b)  they,  if  proved,  are  indicia  or  badges  d 
fraud  which  may  or  may  not  be  sufficient  to 
authorize  a  verdict  that  the  transaction  was 
not  bona  fide,  according  as  the  jury  may  And 
that  they  are  explained  and  overcome  by  the 
other  evidence  In  the  case  or  not  The  juxy 
should  consider  all  the  evidence  in  the  case, 
and  base  their  verdict  upon  the  evidence  as 
a  whola  The  Jury  may  properly  consider 
the  fact,  if  the  evidence  shows  it  is  a  fact, 
which  the  Jury  must  determine,  that  none  of 
the  persons  who  cultivated  the  lands  as  ten- 
ants, and  none  of  the  persons  who  paid  rent 
either  In  mcmey  or  cotton,  have  been  called 
by  Mrs.  Key,  or  those  representing  her,  as 
witnesses  on  this  trial,  in  considering  and 
pamrfTig  op  the  bona  fides  of  the  transaction; 
also,  the  entries  made  by  the  husband  on  his 
notes  given  to  his  wife,  made  to  prevent  the 
notes  from  being  barred  by  the  statute  of 
limitations,  if  the  jury  find  this  to  be  true 
from  the  evidence  in  the  case.  The  duty 
rests  on  the  husband  and  wife  in  this  case  to 
show,  not  only  an  honest  debt  owing  by  the 
husband  to  the  wife  and  that  the  debt  was 
for  the  exact  amount,  or  substantially  so, 
which  was  paid  by  the  wife  to  the  husband 
for  the  property  she  bought,  but  it  is  their 
duty,  also,  to  show  by  clear  and  satisfactory 
proof  that  the  property  was  priced  to  the 
wife  at  its  full  value.  If  the  husband  and 
wife  have  failed  to  show  eMher  of  these  facta 
by  clear  and  unquestionable  testimony,  the 
jury  ought  to  find  the  sale  fraudulent  The 
Jury  should  scrutinize  the  testimony  by 
which  these  things  are  sought  to  be  proved 
with  great  care." 


Also,  that  the  court  erred  in  refusing  to  al- 
low plaintiff  to  prove  b^  H.  O.  Beall,  that  the 
property  in  controversy  was  worth.  If  sold  at 
retail  In  Cuthbert,  dO  or  35  per  cent  more 
than  it  was  estimated  at  in  the  sale  to  Mrs. 
Key  at  the  time  of  said  sale.  Touching  this 
ground  the  court  notes  that  the  witness 
Beall,  who  was  the  receiver,  testified  with- 
out objection:  'The  sale  would  have  footed 
up  25  per  cent  more,  in  my  opinion,  if  the 
buggies  had  been  sold  one  at  a  time.*'  Also: 
'1  believe,  if  the  furniture  had  been  left  In 
the  hands  of  the  receiver,  and  had  not  been 
obliged  to  sell  at  any  particular  price,  that  he 
could  have  realized  30  per  cent  more  for  that 
than  I  did.- 

Error  is  assigned  in  that  the  court  charged 
the  Jury  the  provisions  of  the  Ck>de  making 
void  any  contract  of  a  wlffe  by  which  It  is 
sought  to  make  her  separate  property  liable 
for  the  payment  of  a  debt  of  her  husband,  or 
by  which  her  property  was  pledged  or  sought 
to  be  pledged  as  seeuxlty  for  his  debt,  be- 
cause such  charge  was  prejudicial  to  the 
plaintiffs,  iniq^cable  to  the  case,  and  not 
warranted  by  the  evidence.  Upon  the  same 
gxoonds,  error  is  assigned  on  the  following 
instructions  given  by  the  court:  ''Since  1866 
aU  property  owned  by  the  wife  at  the  time 
of  her  marriage,  or  which  she  has  Inh^ted 
or  acquired  since,  is  her  separate  estate,  and 
is  not  liable  for  the  payment  of  any  debt, 
d^ault,  or  contract  of  her  husband,  and  any 
sale  of  her  separate  estate  made  to  a  creditor 
of  her  husiband  in  extinguishment  of  his 
debt  shall  be  v(^d.  ▲  debtor  may  give  prop- 
erty to  his  wife,  or  to  any  one  else,  provided 
such  gift  does  not  render  him  insc^vent,  or 
leave  him  in  the  ownenhip  of  suflldent 
property  to  pay  ids  debts."  The  court  char- 
ged: "As  affecting  the  question  of  value, 
in  considering  the  question  of  value  of  the 
goods,  you  find  and  acc^t  for  your  purpose 
the  value  of  the  bUhA  as  sold  in  bulk,  and 
its  reasonable  market  value  at  the  time  of 
the  sale  here."  Assigned  as  error,  because  it 
restricted  the  Jury  to  the  evidence  of  the 
value  of  the  goods  <;onveyed  by  Key  to  his 
wife,  sold  in  bulk,  at  a  forced  sale  or  sale 
under  pressure,  and  not  at  their  true  market 
value,  sold  under 'favorable  conditions  and 
in  due  course  of  trade,  and  in  effect  excluded 
from  the  consideration  of  the  Jury  all  the  evi- 
dence as  to  the  real  value  of  said  goods,  as 
shown  by  the  persons  appointed  to  make  the 
inventory  and  appraisement  of  them,— one  of 
them  was  the  attorney  of  Mrs.  Key,— and 
by  the  witness  Beall,  and  by  other  testimony 
in  the  case. 

iesse  W.  Walters  and  Clifford  Anderson, 
for  plaintiffs  in  error.  W,  D.  Klddoo,  W.  0. 
Worrill,  and  Hood  &  Moye,  for  defendants 
in  error. 

PER  OUBIAH,    Judgment  aflLrmed. 

ATKINSON.  J.,  providentiaUy  absent,  and 
not  presiding. 
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(99  Ga.  164) 

BATES  et  aL  T.  SHELTON. 
(Supreme  Court  of  Georgia.     June  12,  '1896.) 
Clbrk  of  Court— Issub  or  Attachmbnt. 
A  clerk  of  the  superior  court  has  no  au- 
thority to  issue  an  attachment  sued  out  under 
the  proYisions  of  section  3297  et  seq.  of  the 
Code,  unless  the  judge,  in  granting  the  attach- 
ment, expressly  so  directs.     Under  a  special 
order  commanding  the  clerk  to  issue  the  writ, 
he  may  do  so  as  the  clerical  servant  of  the 
judge,  but  in  the  absence  of  such  an  order  he 
cannot,  there  being  no  provision  of  law  au- 
thorizing him  to  issue  writs  of  this  kind.    Loeb 
V.  Smith,  3  S.  E.  458,  78  6a.  508,  510. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Stewart  county; 
W.  H.  Fish,  Judge. 

Actioxi  by  Bates,  Kingsbery  &  Oo.  against 
T.  G.  SheltOD.  From  a  judgment  (llsmiBSlng 
the  attachment,  plaintiffs  bring  error.  Af- 
firmed. 

The  following  is  the  official  report: 
Plaintiffs  broogbt  their  petition  against 
Shelton  as  a  fraudulent  debtor,  alleging  that 
he  had  made  fraudulent  mortgages  and  a 
fraudulent  sale  of  all  his  property  liable  for 
the  payment  of  his  debts,  for  the  purpose 
of  evading  the  payment  of  the  same,  and 
especially  the  paym^it  of  his  debts  due  plain- 
tiffs, who  were  his  creditors  by  account  for 
the  purchase  money  of  goods.  The  petition 
was  presented  to  the  judge  of  the  superior 
court  at  chambers,  who  thereupon  passed 
an  order,  to  wit:  "Read  and  considered.  It 
is  ordered  and  adjudged  by  the  court  that 
attachment  do  issue  in  the  aboye-stated  case 
as  prayed  for."  An  attachm^itwas  thereupon 
issued  b.y  the  (deil:,  an  attachment  bond  was 
given  by  the  plaintiffs  bearing  even  date  with 
the  attachment,  and  the  attachment  was  lev- 
ied by  the  sheriff.  Upon  the  return  of  the 
same,  defendant  demurred  thereto  for  insuffi- 
ciency. The  court  ordered  that  the  demurrer 
be  sustained,  and  the  attachment  be  dis- 
ndssed,  on  the  ground  that  it  was  issued  by 
the  clerk  without  an  express  order  by  the 
judge  for  him  to  do  so.    Plaintiffs  excepted. 

Clarke,  Hooper  &  ECarrison,  for  plaintiffs 
In  error.  Miller,  Wynn  &  Miller  and  B.  F. 
Watts,  for  defendant  in  ecror. 

PER  CURIAM.   Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(9»  Ga.  159) 

McNBAL  V.  TAYLOR. 
(Supreme  Court  of  Georgia.     June  12,  1896.) 
Appbai/—Rbvibw— Grant  or  Nbw  Triau 
This  court  will  not  reverse  a  judgment 
overruling  a  motion  for  a  new  trial,  based  on 
the  general  grounds  that  the  verdict  rendered 
was  contrary  to  law  and  the  evidence,  when  it 
appears  that  the  only  matters  passed  upon  by 
the  jury  were  exceptions  of  fact  to  an  auditor's 
report,  and  that  they  found  against  the  excep- 
tions  upon  conflicting  evidence. 
(Syllabus  by  the  Ck)urt) 


Error  from  superior  court,  Sumter  county; 
W.  H.  Fish,  Judge. 
The  following  is  the  official  report: 
In  Aptfl,  1887,  B.  Taylor  proceeded  by  fore- 
closure and  levy  to  enforce  three  mortgages 
on  personalty,  given  by  George  W.  McNeal* 
who  thereupon  ffled  a  bill  in  equity,  under 
which  he  obtained  an  injunction  against  the 
enforcement  of  the  levies  until  October  1, 

1887.  This  bill,  as  amended*  set  up  that 
Taylor  had  agreed  with  McNeal  to  extend  the 
time  for  payment  of  the  debts  secured  by  the 
mortgagea  until  October  1,  1887,  in  considera- 
tion that  McNeal  waived  his  right  to  direct 
the  application  to  these  secured  debts  of 
money  he  paid  Taylor,  and  allowed  the  same 
to  be  applied  to  an  unsecured  account  On 
final  trial  the  bill  was  dismissed  at  the  cost 
of  McNeal.  Controversy  between  the  parties 
was  renewed  by  the  filing  of  affidavits  of  11* 
legality  on  the  part  of  McNeal,  setting  up 
that  the  debts  represented  by  the  mortgage 
fi.  fas.  were  paid  and  settled  in  fulL  The 
matter  was  referred  to  an  auditor,  who,  after 
a  hearing,  filed  his  report  January  5,  1888,  in 
which  he  found  against  the  defense  of  pay- 
ment so  set  up.  The  evidence  before  him 
appears  to  have  been  directly  conflicting.  Mc- 
Neal filed  exceptions  to  the  report  June  ^ 

1888,  which  remained  pending  until  Febru- 
ary 5,  1895,  when  a  verdict  was  rendered 
against  the  exceptions  and  in  favor  of  the  re- 
port McNeal  moved  for  a  new  trial,  on  the 
grounds  that  the  verdict  was  contrary  to  law 
and  evidence.  The  m6tion  was  overruled,  and 
he  excepted.  The  exceptions  to  the  report 
are,  in  substance,  that  the  same  Is  contrary 
to  the  evidence,  the  preponderance  of  evidence 
showing  that  the  debts  were  paid  and  dis- 
charged in  full  in  1885  and  1886,  and  that  the 
aiiditor  erred  In  allowing  plaintiif  to  give  oral 
testimony  concerning  his  books  of  acconnt 
and  notes,  defendant  objecting  that  there  was 
higher  and  better  evidence  of  the  fact  sought 
to  be  proved;  the  testimony  showing  that  all 
the  claims  plaintiff  ever  had  against  defend- 
ant were  in  writing,  upon  the  books  of  ac- 
count and  notes,  which  writings  were  tu  plain- 
tiflCs  custody. 

li.  J.  Blalock,  Allen  Fort,  and  J.  F.  Wat- 
son, for  plaintiff  in  error.  Jas.  Dodson  &  Son, 
fof  defendant  in  error. 

FEB  CURIAM.   Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


Ga.  143) 


COSBY  et  aL  v.  WEAVER. 


(Supreme  Court  of  Georgia.     June  8,    1896.) 

Executors  — M1800S  DUCT— Appoint jfBXT  of  Rb- 

CBivxR  fob  Estate— Injunction— D18- 

CKBTiON  of  Court. 

In  view  of  all  the  evidence  pro  and  con 
submitted  at  the  hearing  before  the  trial  judge, 
thifl  court  ifl  not  prepared  to  hold  that  he  abused 
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his  dlBcretSon  In  denying  the  prayer  for  injnnc- 
tlon  and  receirer. 
(Syllabna  by  the  Court) 

Error  from  saperior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

Petition  by  Fannie  E.  Cosby  and  others 
acainst  Ida  J.  Weayer,  executrix  of  John  C. 
Mauud,  deceased,  to  restrain  defendant  from 
dispoairg  of  any  of  the  property  of  the  es- 
tate, from  collecting  any  rents  or  moneys 
due  the  estate,  and  from  cutting  cross-ties 
or  timber  from  the  land,  and  for  the  ap- 
pointment of  a  receiyer  for  the  estate.  There 
was  a  decree  for  defendant,  and  petitioners 
bring  error.     Affirmed. 

The  folloTfing  is  the  official  report: 
The  petition  of  \V.  W.  Osborne  and  Fran- 
ces Maund,  Fannie  Cosby,  Jasper  Turner 
(guardian  for  Earl  and  Ansel  Maund,  minor 
children  of  R.  D.  Maund,  deceased),  A.  C. 
McCoy  (next  friend  of  Lydla  and  Lucy  Mc- 
Coy, minor  children  of  Sallle  McCoy,  de- 
ceased), and  W.  W.  Maund  (trustee  for  Gus- 
sie,  Edgar,  Emmie,  and  Florence  Hufif,  mi- 
nor children  of  Julie  B.  Huff),  against  Ida 
J.  Wearer  (executrix  of  John  0.  Maund),  al- 
leged: They  are  the  legatees  under  the  will 
of  John  C.  Maund,  who  died  on  January  21, 
1891.  His  will  was  duly  probated  In  Febru- 
ary, 1891,  and  therexmder  his  daughter  Ida 
(who  has  since  married  J,  J.  Wearer)  and 
R.  D.  and  W.  A  Maund,  were  appointed 
executors,  and  Ida  and  R.  D.  Maund  quali- 
fied as  such.  The  will  proYided  that  all  the 
estate  should  be  set  aside  for  the  support  of 
said  Ida,  and  all  the  revenues  arising  there- 
from be  applied  to  her  support  so  long  as 
she  remained  unmarried,  and,  in  case  the 
revenues  were  not  sufficient,  then  the  exec- 
utors were  directed  to  sell  any  part  of  the 
estate  that  might  be  sufficient  for  the  same; 
and,  when  the  aforesaid  conditions  were 
complied  with,  all  the  estate  should  be  sold, 
and  the  proceeds  be  divided  into  eight  equal 
parts.  Of  these  parts,  Sarah  Frances 
Maund,  wife  of  A  P.  Maund,  who  is  one  of 
the  petitioners,  should  nave  one  share;  the 
children  of  Julie  B.  Huff,  one  share;  R.  0. 
Maund,  two  shares;  Fannie  E.  Cosby,  one 
share;  Sallie  McCoy,  one  share;  Ida  J. 
Maund,  two  shares;  and  Wesley  A  and  Os- 
borne Maund,  five  dollars  each.  The  will 
further  directed  that  all  testator's  furniture 
and  other  personal  property  be  given  to 
Ida  J.  Maund.  Testator  afterwards  made  a 
codicil  in  which  he  annulled  so  much  of  the 
win  as  applied  to  his  furniture  and  personal 
property,  and  directed  that  his  daughters 
Sallle,  Ida,  and  Fannie  should  share  alike 
in  his  personal  estate,  except  the  fumltm*e, 
which  was  given  to  said  Ida,  and  directed 
that  all  the  hve  stock  and  wagons,  buggies, 
nnd  agricultural  tools  should  remain  on  the 
place,  for  the  use  of  Ida,  until  after  her 
marriage,  and  then  to  be  divided  between 
fianie^  Fannie,  and  Ida.  Ida  married  Weav- 
er in  June,  1898,  and  by  the  terms  of  the 
T.258.E.no.  1—2 


will  the  revenues  of  the  estate  no  longer 
went  to  her  for  her  support,  and  the  shares 
of  petitioners  became  due.  R.  D.  Biaund 
died  in  February,  189^  leaving  said  Idi  the 
sole  executor.  At  the  death  of  testatir  he 
left  a  large  estate  of  realty  and  persoualty, 
the'  realty  consisting  of  about  1,000  acres  of 
land  in  Talbot  county,  and  over  6,0(X)  acres, 
iOLOwn  as  Wild  land,  in  Coffee,  Wayne,  and 
other  counties  mentioned,  in  the  state  of 
Georgia,  all  of  said  lands  being  worth  some 
$7,000;  and  the  personal  property  consisting 
of  live  stock,  notes,  accounts,  etc.,  worth 
some  $2,000.  Because  the  said  Ida  had  not 
demeaned  hen^elf  according  to  the  law  gov- 
erning executors,  petitioners,  on  September 
24,  1895,  filed  their  petition  in  the  court  of 
ordinary  of  Talbot  county,  in  which  they 
prayed  that  said  Ida  be  required  to  give 
bond,  or  be  removed  from  said  trust  In  the 
petition  they  alleged:  She  had  made  no  an- 
nual return;  that  she  had  sold  many  cattle 
belonging  to  the  estate,  and  appropriated  the 
proceeds  to  her  own  use;  that  she  is  living 
on,  and  farming  on,  a  large  portion  of  the 
lands  of  the  estate,  without  accounting  for 
the  rents,  of  the  yearly  value  of  $500;  that 
she  has  collected  rents  to  the  value  of  $500, 
and  applied  the  same  to  her  own  use;  that 
she  sold  cross-ties  from  the  land  to  the 
amount  of  $500,  and  applied  the  same  to  her 
own  use;  that  she  has  failed  and  refused  to 
pay  the  debts  of  the  estate;  that  she  has 
failed  and  refused  to  pay  taxes  due  on  the 
lands  of  the  estate;  that  she  is  proceeding 
to  foreclose  a  mortgage  for  a  large  amount 
against  the  estate;  and  that  she  is  insol- 
vent, and  Incompetent  to  discharge  the  duties 
of  executrix.  She  answered  this  petition,  ad- 
mitting that  she  had  made  no  return,  had  not 
paid  the  taxes,  and  had  collected  rents  and 
other  indebtedness  due  the  estate.  Copy  of 
the  answer  is  attachedL  On  the  trial  before 
the  ordinary,  she  admitted  that  she  had  not 
I>aid  the  taxes  upon  some  6,000  acres  be- 
longing to  the  estate,  although  she  pro- 
duced deeds  to  the  land  to  John  C.  Maund. 
The  ordinary  ordered  that  she  give  bond, 
and,  in  default  thereof,  that  her  letters  be 
revoked.  From  this  decision  she  appealed 
in  forma  pauperis,  although  in  her  answer 
she  denied  her  insolvency,  which  answer 
was  sworn  to,  and  although  the  ordinary 
stated  that  there  would  be  no  costs  in  the 
case  because  he  would  require  none  of  the 
estate.  In  her  answer  she  claimed  to  have 
paid  a  larger  sum  in  taxes  than  she  actually 
has  paid,  and  some  of  the  taxes  she  claimed 
to  have  paid  were  paid  before  the  death  of 
John  C  Maund,  and  the  burial  expenses 
were  paid  by  R.  D.  Maund.  While  in  her 
answer  she  claimed  to  have  only  received, 
of  money  belonging  to  the  estate,  $422.98, 
she  in  fact  received  some  $1,000.  She  made 
the  appeal  from  the  decision  of  the  ordhi- 
ary  solely  for  the  purpose  of  remaining  In 
possession  of  the  property  and  paying  no 
rent;   of  using  all  the  live  stock  for  the  ben- 
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ttfit  of  herself  aad  husband;  of  selliog  the 
cattle,  and  applying  the  proceeda  to  her  own 
use;  of  cutting  croe^tiea  off  the  land,  and 
using  the  proceeds  for  herself,  of  collecting 
the  rents,  and  using  the  money  for  her  own 
benefit,  etc  She  is  utterly  insolvent,  and 
by  bad  management  lias  damaged  the  estate 
some  $10,000,  and  is  guilty  of  all  the  wrongs 
above  complained  of,  aiid,  unless  restrained, 
will  collect  the  rents,  sell  the  cotton  now 
in  her  possession,  refuse  to  pay  rent,  dis- 
pose of  the  live  stock,  etc.  The  petition 
prayed  for  injunction  restraining  her  from 
disposing  of  any  of  the  property,  from  col- 
lecting any  rents  or  money  due  the  estate, 
from  cutting  cross-ties  or  timber  from  the 
land,  for  the  appointment  of  a  receiver  for 
the  estate,  for  general  relief,  etc.  , 

Defendant  answered:  It  is  true  that  by 
the  terms  of  the  will  after  her  marriage 
the  revenues  of  the  estate  no  longer  went 
to  her  support,  but  it  is  not  true  that  shares 
of  the  petitioner  became  due,  because  the 
testator  died  and  his  estate  is  still  largely 
indebted,  and  she  has  not  given  her  as- 
sent to  any  of  the  legacies,  nor  passed  title 
to  the 'same  to  any  of  the  legatees,  but  holds 
the  same  to  pay  the  debts  If  necessary. 
At  the  death  of  testator  he  left  about  961 
acres  in  Talbot  county,  but  352^  acres  of 
this  land  was  mortgaged*  with  power  of 
sale,  to  the  Georgia  Loan  &  Trust  Com- 
pany, to  secure  a  loan  obtained  from  it  by 
the  testator,  and  the  352^  acres  have  been 
sold  by  it  Testator  also  left  title  deeds 
to  a  large  number  of  lots  of  wild  land,  set 
out  In  the  answer,  and  likewise  a  tax  book 
showing  the  last  time  said  lands  were  given 
in-  since  1881,  and  those  not  appearing  on 
said  tax  books  he  had  ceased  to  pay  tax 
on  prior  to  1881.  Many  of  these  lots  (set  out 
in  the  answer)  were  not  on  this  tax  book. 
He  left  deeds  to  no  other  land,  and  she  does 
not  know  the  value  of  the  lands,  but  be- 
lieves they  are  not  worth  more  than  $1,500, 
as,  when  testator  last  gave  them  in  for 
taxation,  they  were  valued  by  him  at  from 
$10  to  $50  per  lot  The  personalty  of  the 
estate  was  worth  less  than  $1,233.14,  and, 
at  the  time  of  her  marriage,  amounted  to 
$1,110,  including  interest  on  notes.  In  her 
answer  to  the  petition  in  the  court  of  ordi- 
nary, she  did  admit  that  she  had  made  no 
returns,  but  said  she  stood  ready  to  do 
the  same,  and  to  make  a  full  accounting  of 
whatever  effects  of  the  estate  had  come  into 
her  hands,  and  she  had  failed  to  make  re- 
turns only  because  she  believed  that  under 
the  terms  of  the  will  she  was  not  required 
to  do  BO.  She  did  not  admit  that  she  had 
not  paid  the  taxes  on  the  lands  belonging 
to  the  estate,  but  she  did  pay  taxes  on  all 
the  lands  which  she  had  found  a  paper 
title  to  in  the  testator,  and  which  he  in  his 
life  gave  in,  and  paid  taxes  on,  up  to  the 
time  of  his  death.  The  lands  which  she  ad- 
mitted she  had  not  paid  taxes  on  were 
lands  as  to  which  she  only   followed   the 


action  of  her  testator.  She  did  i^Rpeal  in 
forma  pauperis,  bbt  not  because  she  was 
or  is  insolvent,— for  she  is  fully  solvent,*- 
but  because  she  was  unable  to  make  bond. 
She  did  pay  the  taxes  for  1880  after  the 
death  of  testator,  and  paid  the  taxes  for 
1892  and  1894,  and  she  paid  the  burial  ex- 
penses. She  has  received  from  all  sources 
belonging  to  the  estate  the  sum  set  out  In 
her  said  answer,  except  $100  received  be- 
fore her  marriage,  to  which  she  believes  she. 
was  entitled  to  defray  her  personal  expenses. 
She  only  cut  timber  of  the  value  of  $2t.00 
to  make  cross-ties,  and  had  legal  advice  for 
cutting  the  same.  It  was  cut  from  a  pine 
lot  on  .which  there  \b  an  abundance  of  tim- 
ber, and  the  sale  of  that  used  in  cross-ties 
was  advantageous  to  the  estate  to  the 
amount  of  the  $22.00,  She  did  not  collect 
any  money  after  her  marriage  on  notes 
due  to  testator,  but  collected  $404.80'  before 
that  time,  which  was  consumed  in  her  sup- 
port and  paying  debts  of  the  estate,  and  in 
caring  for  part  of  petitioners.  She  occupies 
but  little  of  the  lands  of  the  estate,  and 
charges  herself,  and  pays,  a  fair  rental  for 
the  same.  Outside  of  that  cultivated  by 
hers^,  she  rents  out  the  same  at  a  fair 
price,  and  accounts  to  the  estate  therefor. 
There  are  but  one  mule  and  two  milk 
cows,  belonging  to  the  estate,  used  by  her, 
and  she  stands  ready  to  pay  therefor.  She 
has  charged  herself  with  mule  hire.  B.  D. 
Maund  collected  for  one  of  the  mules  left 
by  testator,  which  was  killed  by  the  rail- 
road, if  any  has  been  collected,  and  It  was 
never  placed  in  her  possession.  The  horse 
left  by  testator  died  in  possession  of  a  ten- 
ant to  whom  R.  D.  Maund  had  rented  it 
She  has  not  sold  any  of  the  cattle  belonging 
to  the  estate,  since  her  marriage,  and  does 
not  contemplate  selling  any.  Testator  had 
no  hogs,  and  none  have  been  bought  for  the 
estate  since  his  death.  She  has  charged 
herself  with  the  value  of  the  cross-ties  cut 
She  is  collecting  rents,  but  is  not  selling  the 
rent  cotton  for  her  own  use.  She  will  j»ay 
off  the  execution  which  has  been  issued 
against  the  estate,  as  soon  as  she  is  permit- 
ted to  sell  rent  cotton,  etc  She  has  only 
realized  from  all  sources  $802,  and  has  paid 
out,  on  the  debts  and  necessary  expenses  of 
the  estate,  $805.59.  Under  the  will  she  was 
entitled  to  a  support,  and  the  plantation  did 
not  make  her  a  support  and  she  used  $200 
in  that  support  which  was  reasonable,  as 
several  of  the  children  of  some  of  plaintiffs 
stayed  with  her  a  considerable  time.  She 
did  not  charge  herself  with  the  cotton  made 
in  1893,  because  she  was  not  married  until 
June  of  that  year;  but,  if  the  court  should 
hold  that  the  estate  was  entitled  to  the  rent 
cotton.  It  amounted  to  $67,  which  she  is 
ready  and  offers  to  pay.  She  has  not  paid 
all  the  debts  of  the  estate,  but  this  is  the 
fault  of  plaintiffs.  Soon  after  receiving  her 
letters,  she  applied  for  leave  to  sell  the 
lands  of  the  estate  for  the  purpose  of  pay- 
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Ing  its  debts,  \mt  ptaiatlffli  «ppeftled  from 
the  deoteion  of  the  oidinftir  to  the  fnip«4or 
court,  and  then  to  the  eapreme  court  04 
Ga.  4T9,  20B.lL  860i  If  she  had  been  allow- 
ed tu  plalBtifrs,  she  would  have  paid  the 
debts,  and  aetfled  up  the  estate,  before  no^* 
She  gare  In  and  paid  taxes  on  all  the  land 
testator  gare  in  i]p  to  his  death,  nntil  she 
looked  Into  the  matter  and  found  that  he 
had  returned  none  of  the  lands  that  he  had 
deeds  to,  except  the  ^albbt  county  land; 
and,  as  said  lands  were  claimed  and  taxes 
paid  by  other  parties,  she  then  ceased  pay- 
ing the  taxes.  Upon  fnrth^  Inrestlgation 
she  found  that  the  lands  he  had  given  In 
he  had  no  titles  to,  and  the  taxes  had  been 
given  in  for  years  before  liis  death  by  other 
claimants,  and  as  she  learned  these  facts 
she  would  quit  paying.  She  appealed  from 
the  dedeion  of  the  ordinary  under  the  peti- 
tion filed  in  his  court  by  plaintifFs,*  for  the 
sole  purpose  of  carrying  out  the  trust  cose 
fided  in  her  by  testator.  All  the  household 
and  kitchen  furniture  belongs  to  her,  under 
the  wilL  Ail  the  creditors  of  the  estate 
seemed  to  be  satiafled  with  her  management, 
—none  of  them  are  complaining,— and  she 
does  not  believe  the  assets  of  the  estate 
will  amount  to  enough  to  pay  the  indebted- 


On  the  hearing  for  injunction,  plaintiffs  put 
in  evidence  the  will,  the  nature  of  which  has 
been  sufficiently  above  indicated.  Also  the 
pleadings  in  the  court  of  <ffdinary,  referred 
to  in  the  petition  and  answer.  Also  the  Judg- 
ment and  order  of  the  ordinary,  and  the  ap- 
peal thei^from  in  forma  pauperis.  Also  a  11. 
fa.  for  costs  against  R,  D.  Mautid,  executor, 
and  Ida  J.  Maund,  executrix.  Issued  October 
5,  18&4,  and  unsatisfled.  Also  deeds  from 
varioQS  parties  to  John  0.  Maund,  conveying 
many  lots  of  land  located  in  various  counties 
in  the  state.  Also  affidavits  to  the  following 
effect:  At  the  time  of  his  death,  testator  had 
2  mules,  a  horse,  2  two-horse  wagons,  2  bug- 
gies, 14  head  of  cattle,  22  head  of  hogs,  2 
bales  of  cotton,  about  400  bushels  of  com, 
and  4,000  or  6,000  pounds  of  fodder.  He  had 
also  a  considerable  roll  of  money,— an  Inch  or 
an  Inch  and  a  half  in  diameter.  Ida  J.  Wea- 
ver took  possession  of  this  money,  and  never 
told  any  member  of  the  family  the  amount  of 
It  The  real  estate  sltutated  in  lYilbot  coun- 
ty, and  the  farms  occupied  and  cultivated  by 
Ida  Weaver,  hare  been  in  her  possession  since 
the  fall  of  1888,  and  are  worth  annually,  for 
rent^  four  bsdes  of  cotton.  The  farm  lands 
belonging  to  the  estate  in  Talbot  county  are 
worth  annually^  far  rent,  10  bales  of  cotton. 
Shioe  the.  death  of  testator,  F.  U  Oosby  paid 
HiB.  Weaver  $110  on  a  note  the  estate  held 
against  C!o^b^,  and  in  1892  F.  U  and  L.  F. 
Oosby  paid  her  $100  for  the  Interest  testator 
held  in  a  lot  of  land.  On  the  trial  of  the 
esse  before  the  ordiiiaz7«  Mni.  Weaver  testl- 
fled  thait  there  were  only  seven  head  of  cat- 
tle on  the  place;  and  that  there  were  Just 
bead  cm.  the  place  now;;  that  the  train 


kffied  a  mule  hi  1882  appraised  at  flOO,  and 
she  did  not  know  whether  the  railroad  had 
ever  paid  the  estate.  She  testified  further 
that  she  had  paid  no  taxes  on  the  lands  be* 
longing  to  the  estate,  lying  outside  of  Talbot 
oonnty,  since  1891,  nor  had  she  returned  the 
same  for  taxation  since  1891,  wx  had  she 
investigated  the  status  of  the  land«  F.  K 
Ootiby  boarded  his  family  with  her  In  1891, 
and  paid  her  $94  in  cash  therefor.  Thomas 
dark  rented  lands  belonging  to  the  estate 
from  Mrs.  Weaver  hi  189a,  1894,  and  1895. 
and  paid  her  for  each  of  said  years  1,000 
pounds  of  lint  cotton,  worth  in  1892  7  to  8 
oents  a  pound;  in  1894,  from  4=^  to  6  cents; 
and  in  1895,  from  8  to  8)6  centa  Her  hus- 
band is  cultivating  a  two^iorae  farm,  reason- 
aMy  worth  1,250  pounds  of  Bat  cotton.  In 
1894  he  cultivated  a  one-hcfrse  farm  worth 
two  bales  of  cotton.  These  farms  b^ng  to 
the  estate.  He  cut  cross-ties  off  the  land  in 
the  spring  of  1894.  On  the  trial  before  the 
oidlnary,  Mrs.  Weaver  testified  that  she  had 
had  entire  control  of  the  property  since  1898. 
David  Posey  rented  land  from  her  in  189S, 
belonging  to  the  estate, .  and  paid  h&c  three 
bales  of  cotton  lent,  worth  seven  or  eight 
cents  a  pound*  He  ofToed  her  three  bales  for 
the  premises  cultivated  by  her  the  same  year. 
There  were  upon  the  place  10  or  15  head  of 
cattle,  and  a  yoke  of  oxen,  bel<mging  to  the 
estate.  That  fall  she  sold  one  of  the  oxen. 
The  lands  belonging  to  the  estate  are  worth 
four  d^lars  per  acre.  PetitioneiB  put  in  evi- 
dence receipts  txom  the  tax  collectors  of 
Dade,  Worth,  Bartow»  Calhoun,  Rabun, 
Lumpkin^  Madon,  and  Irwin  oountles  to  John 
O.  Mausd  Cor  state  and  oouaty  taxes  for  1890. 
Also  tax  reeeliyts  showing  that  the  estate  had 
paid  taxes  in  1891  on  lands  in  the  same  coun- 
ties, with  the  exception  of  Worth  and  Rabun, 
and  with  the  addition  of  Ware.  Plaintiffs 
put  in  evidence,  also,  the  deed  fh)m  the  sher- 
iff of  Marion  county  to  W.  B.  Short,  convey- 
ing two  lots  in  that  county  in  February, 
1892,  sold  under  a  cost  execution  against  the 
executor  and  executrix  of  .John  G.  Maund; 
the  amount  due  on  the  execution  being  112.50, 
and  the  amount  for  which  the  land  sold  being 
$18.50. 

Defendant  put  in  entries  from  a  book  kept 
by  John  0.  Mound  of  the  taxes  he  had  re- 
turned in  1890,  showing  that  he  bad  paid  the 
taxes  on  lots  in  Dade,  Calhoun,  Lumpkin,  Ir- 
win, Ware,  Rabun,  Worth,  and  Marion  coun- 
ties. Also  a  memorandum  of  the  tax  returns 
for  1891,  made  by  Mrs.  Weaver  as  executrix, 
showing  that  she  returned  for  taxation  and 
paid  taxes  on  lands  in  Irwin,  Rabun,  Cal- 
houn, LumpkiUy  Ware,  Worth,  Bartow,  Oof- 
fee,  Dade,  and  Marion  counties.  Among  the 
lots  in  Marion  county  were  the  two  lots  sold 
by  the  sheriff  of  that  county  to  Short.  Also 
Bvidence  that  she  returned  for  taxes  for  1892 
lots  in  Marion,  Irwin,  Rabun,  Calhoun,  Lump- 
kin, Ware,  WorUi,  Bartow,  and  Dade  coun- 
ties. Also  afDdavits:  She  cultivated  only 
about  80  acres  in  1894«  and  about  45  acres  in 
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1806.  One  and  a  half  bales  of  cotton  for  18M» 
and  two  and  a  half  for  1805,  is  a  fair  rent  for 
same.  Her  husband  did  cnt  452  cross-ties, 
but  paid  her,  as  executrix,  therefor,  five  cents 
per  tie.  She  has  not  sold  any  cattle  during 
the  past  two  years.  She  is  renting  ont  the 
lands  for  all  they  are  worth,  and  the  entire 
place  is  not  worth  more  than  six  bales  of  cot* 
ton  per  year.  A  one-horse  farm  belonging  fo 
the  estate  has  been  rented  since  January, 
1802,  for  1,000  pounds  of  lint  cotton  per  year. 
About  1887  testator  employed  one  Ezzard  to 
examine  land  located  (»lginally  in  Appling, 
Carroll,  Cherokee,  Dooly,  Early,  Irwin,  Lee, 
Wilkinson,  and  othet  counties  in  Georgia,  and 
to  report  on  the  same,  and  upon  the  titles 
thereto.  He  reported  to  testator  that  in  his 
opinion  it  would  not  be  advisable  to  ctHitinue 
paying  taxes  on  said  lands,  as  they  were 
claimed  ady^rsely.  After  the  death  of  testa- 
tor, Bassard  advised  said  Ida  not  to  pay  taxes, 
for  the  same  reason.  Testator  held  at  his 
death  title  deeds  to  four  lots  In  Worth  coun- 
ty which  he  had  not  given  in  for  taxation,  nor 
paid  taxes  on,  for  years  before  his  death.  He 
left  title  deeds,  also,  to  various  other  lots  lo- 
cated in  different  counties,  none  of  which  had 
been  given  in  by  him  since  1881.  A  lot  in 
Mariou  county  was  given  in  in  1887,  and  not 
since.  He  gave  in  for  taxation  in  1800,  but 
for  which  he  left  no  paper  title,  82  lots  in 
various  counties  of  the  state,  including  the 
two  lots  in  Marlon  county  sold  by  the  sherifT 
of  that  county  to  Short  Mrs.  Weaver  gave 
in  for  taxation  all  the  lands  to  which  he  left 
title  deeds,  and  which  he  was  giving  in  for 
taxation  at  the  time  of  his  death.  She  is 
fully  solvent  The  prayer  for  injunction  and 
receiver  was  denied,  and  petitioners  excepted. 

Bull  &  Ferryman,  for  plaintifls  in  error. 
Henry  Persons  &  Son  and  J.  M.  Matthews, 
for  defendant  in  error.  * 

FEB  CUBIAM.    Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 
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(Supreme  Court  of  Georgia.    June  8,   1806.) 

ApPBAL— AsStOHMBNTS  OV  ErrOS. 

A  bQl  of  ezceptionB  which,  does  not  com- 
plain of  any  ruling  or  decision  by  the  trial 
judge,  and  contains  no  aasigmnent  of  error  ex- 
cept tne  following:  ''And  the  defendant  assigns 
Bald  verdict  and  Judgment  as  error,  the  same 
being  contrary  to  law/'— la  palpably  without 
merit  As  has  been  repeatedly  ruled,  a  verdict 
cannot  be  thus  reviewed  in  the  supreme  court 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Muscogee  county; 
W.  B.  Butt  Judge. 

Action  by  B.  a  Black  against  E.  P.  Bod- 
gers.  Judgment  for  plaintiff.  Def^idant 
brings  error.    Affirmed. 


The  following  Is  the  official  report: 
Affidavit  was  made  to  f  ocecloae  a  landlord's 
special  lien,  and  issue  wsb  taltm  by  counter 
affidavit  Under  tlie  evidence  and  charge  of 
the  court,  the  Jury  found  a  verdict  for  the 
plaintlfl.  Without  moving  for  a  new  Mai, 
defendant  brought  a  bill  of  exceptions,  with 
the  assignment  of  error  quoted  in  the  head- 
note. 

C  J.  Thornton,  for  plaintiff  in  error.  Mil- 
ler, Wynn  &  Miller,  and  W.  H.  &  E.  B. 
Blacky  for  defendant  in  error. 

FEB  CUBIAM.    Judgment  affiiibed. 


ATKINSON,  J., 
not  presiding. 


providentially  absent,  and 
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DAVIS  et  aL  v.  BAGLEY,  Sheriff. 

(Supreme  Court  of  Georgia.     June  8,   1806.) 

Nbw  Trial  — Oroundb  — Mistake  of  WiTwaas — 

SuvpiciBNOT  ov  Showing. 

Lllie  mistake  of  a  witness  will  not  be 
cause  for  a  new  trial,  unless  it  appears  that  a 
correction  of  it  would  probably  cause  a  differ- 
ent verdict  to  be  rendered  at  another  hearing. 
A  fortiori,  a  new  trial  wili  not  be  granted  when 
it  does  not  affirmatively  appear  that  the  witness 
did  make  a  mistake.  See  Brinson  y.  Fairdoth, 
7  SI  E.  923,  82  Ga.  185,  187,  188,  and  cases 
cited. 

2.  The  evidence  in  the  present  case  war- 
ranted the  verdict,  and  it  will  not  be  set  aside 
because,  after  the  trial,  the  prevailing  party, 
who  had  been  sworn  as  a  witness  in  nls  own 
behalf,  admitted,  as  appears  by  his  affidSTlt  at- 
tached to  the  motion  for  a  new  trial,  that  he 
was  "not  certain"  he  had  testified  correctly  as 
to  a  material  matter,  or  because  another  wit- 
ness, upon  refreshing  his  memory  after  the  tri- 
al, made  an  affidavit,  also  attached  to  the  mo- 
tion, from  which  it  was  inferable  only  that  he 
had  made  a  mistake  in  his  testimony  as  to  the 
same  matter;  there  being  at  the  trial  other  evi- 
dence, of  a  positive  nature,  sustaining  the  ver- 
sion thengiven  of  this  matter  by  these  two  af- 
fiants, l^e  showing  embraced  in  these  affida- 
vits was  by  no  means  such  as  to  render  it  prob- 
able that  upon  another  trial  a  different  result 
would  be  reached. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Chattahoochee 
county;  W.  B.  Butt,  Judge. 

Action  by  Will  Davis  &  Co.,  against  B.  F. 
Bagley,  sheriff.  There  was  a  verdict  for  de- 
fendant, and,  a  new  trial  being  denied,  plain- 
tlfCs  bring  erroc*   Affirmed. 

The  following  is  the  offtcial  report: 
The  petition  of  Davis  &  Go.  against  Bag- 
ley,  sheriff,  alleged  that  on  December  28, 
1802,  they  foreclosed  two  mortgages  on 
personalty,  before  Fuasell,  a  justice  of  the 
peace  in  Chattahoochee  county,  returnable 
to  the  December  term,  1802,  of  this  court, 
the  first  mortgage  being  dated  May  31,  1882, 
and  being  for  $75  principal,  besides  interest 
and  attorney's  fees,  and  the  second  being 
dated  October  1,  1882,  for  |60' principal,  be- 
sides Interest  and  attorney's  fees;  that  the 
mortgage  fl.  fas.  were  ^put  into  the  hands  of 
the  sheriff  by  petltlonera,  witft  instructloitt 
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to  levy  on  the  property  embraced  in  the 
mortgages,  and  to  raise  the  money  due  there- 
on; that  In  pursuance  thereof  the  sheriff 
levied  on  and  sold  a  mule  embraced  in  the 
mortgages,  realizing  therefrom  about  |60, 
which  he  refuses  to  turn  over  to  petitioners. 
They  prayed  for  rule  nisi  against  the  sheriff, 
directing  him  to  show  cause  why  he  should 
not  turn  over  the  money  to  petitioners.  The 
sheriff  answered  that  it  was  not  true  that 
he  sold  the  property  under  petitioners'  fl.  fas.; 
that  on  November  14,  18d2,  A.  W.  McOlann 
placed  in  his  hands  a  mortgage  fl.  fa.  for 
$47.86  principal,  and  he  levied  that  fl.  fa.  on 
the  mule,  which  he  scdd  for  $60;  that,  on 
November  7,  1892,  McGlann,  being  the  land- 
lord of  Geddes,  the  defendant  in  the  fi.  fa., 
sued  out  and  put  in  liis  hands  a  distrefB 
warrant  for  $124.35,  which  he  levied  upon 
all  the  property  of  Geddes  raised  on  the 
land  for  1882,  which  was  only  a  small 
amount  of  produce,  not  sufficient  to  pay  the 
rent  claimed,  and  in  order  to  stop  expenses 
of  sale,  etc.,  Geddes,  in  respondent's  pres- 
ence, turned  over  to  McGlann  all  of  said 
produce,  to  be  applied  by  him  as  a  credit 
on  the  rent  chiimed;  that  this  was  done  long 
before  petitioners  put  any  papers  in  his 
hands;  that,  on  the  seccmd  Friday  of  De- 
cember, respondent  sold  the  mule  at  public 
outcry  under  the  mortgage  IL  fa.  of  Mc- 
Glann, transferee,  for  $60,  and  after  pay- 
ing off  said  fl.  fa.  and  costs  there  was  left 
a  balance  of  $4J^,  which  he  holds  subject 
to  the.  order  of  the  court;  and  that,  some- 
time after  this  settlement  of  said  fi.  fai.  and 
costs  and  sale,  the  mortgage  fi.  fa.  of  pe- 
titioners was  placed  in  his  hands.  Petition- 
ers traversed  this  answer,  alleging  that  at 
tiie  time  the  fl.  fas.  of  petitioners  were  put 
in  the  sheriff's  hands  the  property  had  not 
been  sold  by  any  other  process,  and  that 
after  they  had  been  put  in  the  sheriff's 
hands  the  $60  from  the  sale  of  the  mule 
came  into  the  bands  of  the  sheriff,  to  which 
money  petitioners  are  entitled.  There  was 
a  verdict  for  defendant,  and,  the  motion  for 
new  trial  made  by  plaintiffs  being  overruled, 
they  excepted.  The  motion  was  upon  the 
general  grounds  that  the  verdict  was  con- 
trary to  law,  evidence,  etc.  Further,  because 
since  the  trial  defendant  admits  that  he  was 
not  certain  whether  he  had  the  mortgage  fl. 
fas.  of  movants  in  his  hands  on  the  day  of 
sale,  or  not,  and  that  since  the  trial  Fussell 
has  refreshed  his  recollection,  and  says  that 
the  fl.  fas.  were  not  in  his  ofilce  on  the  day 
of  sale,  and  at  the  time  of  sale.  In  support 
of  this  ground,  movants  produced  the  affi- 
davit of  B.  F.  Davis:  He  was  present  at 
the  trial,  and  in  connection  with  Will  Davis, 
his  son,  represented  movants.  While  the 
case  was  being  tried  he  sent  for  Fussell, 
J..  P.,  and  asked  him  about  the  mortgage 
fl.  fas.  of  movants,,  and  if  he  knew  whether 
the  sheriff  had  them  at  the  time  of  the  sale, 
and  FusseU  then  stated  to  him  that  hie  did 
not  remember  about  them.    For  this  reason. 


Fussell  was  not  introduced  as  a  witness. 
Since  theot  Fussell,  upon  refreshing  his  mem- 
ory, made  the  statement  to  deponent  as  set 
out  in  Fussell's  affidavit  Also,  the  affidavit 
of  FusseU:  To  the  best  of  his  knowledge  and 
belief,  the  fl.  fas.  of  Davis  &  Oo.  were  not 
in  the  office  of  deponent  at  the  time  of  the 
sale  of  the  mule  under  the  foreclosure  of 
McGlann'B  mortgage;  that  the  foreclosure  of 
the  mortgage  of  Davis  &  Co.,  with  the  fl.  fas:, 
was  issued  on  November  2&^  1892,  the  day 
of  sale,  and  before  the  sale;  that  Will  Davis 
and  the  sheriff  were  together,  and  left  de- 
ponent together,  and  afterwards  the  fl.  fas. 
were  returned  to  deponent  by  the  sheriff. 
Also  an  affidavit  of  th&  sheriff:  After  due  de- 
liberatiofi  since  the  trial,  he  is  not  certain 
that,  at  the  time  of  the  sale  of  the  mule, 
Davis  &  Co.  had  not,  previous  to  the  ssJle, 
and  on  the  day  of  the  sale,  placed  their  mort- 
gage fl.  fa.  in  deponent's  hands  for  collection. 
Also,  affidavits  as  to  the  ignorance  of  movants 
and  their  counsel,  until  after  the  trial,  that 
the  sheriff  and  FusseU  would  testify  as  set 
out  in  their  affidavits.  There  was  no  affi- 
davit as  to  the  exercise  of  diligence  In  pre- 
paring for  trial 

L.  McLester  and  C  J.  ^niomton,  for  plain- 
tlffs  in  error.  B.  J.  Wynn,  for  defendant  in 
error. 

PBB  OUBIAM.   Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(W  QtL  141) 

RODGBRS  V.  BLAOE. 

(Supreme  Court  of  Georgia.     June  8,   1896.) 
Appeal— Review— Grant  of  New  Tbiai.. 
A  refusal  to  grant  a  new  trial  on  the 
genera]  grounds  that  the  verdict  was  contrary 
to  law  and  the  eTidence  will  not  be  reversed 
when  it  appears  that  the  evidence  offered  by 
the  prevailjiig  party,  thongh  decidedly  in  con- 
flict with  that  introduced  upon  the  other  side, 
was  sufficient  to  support  the  verdict 
(Syllabus  by  the  Ck>urt) 

Error  from  superior  court,  Muscogee  county; 
W.  B.  Butt,  Judge. 
The  following  is  the  official  report: 
On  September  28, 1893,  R.  G.  Black  made  af- 
fidavit for  distress  warrant  against  B.  P. 
Rodgers,— that  Rodgers  was  indebted  to  him 
$450  for  rent  of  land,  $375  of  which  was  due, 
and  that  Rodgers  was  disposing  of  the  crops 
raised  on  the  rented  premises  without  depo- 
nent's consent,  and  without  having  first  paid 
his  rent  in  fulL  Rodgers  made  counteraffi- 
davit  that  the  sum  distrained  for  was  not  due; 
that  the  sum  claimed  to  be  due  in  Black's 
affidavit  was  not  due;  and  that  he  (Rodgers) 
was  not  removing  his  goods  from,  the  prem- 
ises. There  was  a  verdict  for  plaintiff  for 
$443.17.  Defendant's  motion  for  a  new  trial, 
made  upon  the  general  grounds  alone,  was 
overruled,  and  he  excepted,  aind  brings  error. 


25  SOUmBASTEBK  RBPORTBR. 


CGIL 


Upon  the  trial  Black  testified:  "I  rented  tb6 
farm  In  BeUwood  to  Bodgers  Norember  19» 
1892,  for  1893,  (or  $460,  to  be  paid  In  monthly 
inBtallments  of  $37.50,  taking  from  him  12  notes 
sued  upon.  At  the  same  time  we  made  a  con- 
tract setting  oat  what  each  of  ns  was  to  do. 
When  I  sued  ont  the  warrant,  defendant  owed 

me  for  rent  $ due  and  $  to  become 

due,  and  I  sued  ont  the  warrant  for  the  whole 
amount  of  the  rent  because  Rodgers  was  mov- 
ing the  crops  raised  upon  the  rented  premises; 
and  when  I  fbund  Rodgers  was  moving  the 
crops,  I  demanded  payment  of  my  rent  from 
him,  and  he  refused  to  pay,  saying  he  had  a 
right  to  dispose  of  the  crops  as  he  saw  fit. 
He  has  paid  me  nothing  on  the  rent,  save  a 
little  milk  I  got  from  him  for  the  Central  Ho- 
tel, In  which  I  was  Interested.  I  agreed  for 
him  to  bring  me  as  much  milk  as  he  could, 
and  to  allow  It  to  go  on  his  rent  notes.  To 
keep  a  record  of  the  milk,  I  put  a  passboi^  In 
the  kitchen,  in  which  he  was  to  enter  the 
amount  he  would  bring  each  day.  I  have  the 
book  with  me,  and  it  shows  that  the  amount 
furnished  was  $23.^,  for  which  he  Is  entitled 
to  credit  When  the  distress  warrant  was 
issued  Rodgers  had  disposed  of  one  bale  of 
cotton.  I  found  be  had  brought  two  other 
bales  to  Poe*s  warehouse.  I  was  there  when 
the  driver  came  up,  and  later  Rodgers  told  me 
he  would  not  turn  the  cotton  over  to  me,  but 
was  going  to  sell  It  because  he  had  a  right  to 
sell  It  I  also  found  that  Barfield,  who  work- 
ed with  Rodgers,  had  hauled  a  bale  of  cotton 
to  the  gin,  and  afterwards  brought  It  to  Co- 
lumbus, and  stored  It  at  the  warehouse  of 
Jenkins  &  Davis  in  his  own  name,  and  that 
the  cotton  was  raised  on  his  place  that  year. 
I  did  not  at  any  time  refuse  to  allow  Rodgers 
to  get  any  cows  from  the  Motley  place.  I 
had  some  five  or  six  cows  down  there,  and 
gave  Rodgers  an  order  for  them  when  he 
asked  for  it  Rodgers  did  drive  some  dry 
cows  down  to  the  place  at  one  time,  and  get 
some  wet  ones.  Don't  know  how  much  milk 
Rodgers  furnished  the  hotel,  except  what  the 
passbook  showed.  There  were  thirteen  cows 
on  the  place  when  Rodgers  took  possession, 
and  though  I  only  agreed  to  furnish  him  ten  I 
let  him  have  thirteen."  Plaintiff  Introduced 
the  12  notes  for  $37.50  each.  Also  the  con- 
tract between  him  and  Rodgers.  In  this  con- 
tract Black  rented  the  Bellwood  place  to  Rod- 
gers, and  agreed  to  furnish  ten  cows,  two 
colts,  two  mules,  one  one-horse  and  one  two- 
horse  wagon,  and  such  tools  as  were  on  the 
place.  He  further  agreed  to  loan  Rodgers 
what  com  he  might  have,  and  what  cotton 
seed  there  was  on  the  place;  the  com  and 
cotton  seed  to  be  retumed  to  Black  the  next 
falL  He  also  agreed.  If  any  fresh  cows  with 
young  calves  were  on  the  Motley  place,  to 
allow  Rodgers  to  exchange  dry  cows  for  fresh 
ones,  by  driving  them  to  the  Motley  farm,  and 
exchanging  them  for  cows  In  milk,  but  did 
not  agree  to  buy  any  cows,  or  to  keep  cows 
In  milk,  etc  PlalntUf  also  Introduced  the 
passbook. 


Defendant  testified:  ^i  rented  the  lands  for 
a  dairy  farm,  and  Black  agreed*  as  the  con- 
tract shows,  to  let  me  have  Bach  wet  cows  as 
he  might  have  on  the  Motley  place  in  exchange 
for  dry  ones  on  the  rented  place.  I  had  dry 
cows  all  along  during  the  year,  and  went  to 
Black  to  get  him  to  exchange  wet  <H)ieB  on  the 
Motley  farm  for  them,  at  a  time  when  he  had 
cows  In  milk  on  the  Motley  pUice.  I  was  to 
have  had  ten  cows  during  the  year  giving 
milk,  but  only  had  five  during  January,  five 
during  February,  six  during  March,  five  dur- 
ing April,  four  during  May,  and  ten  la  May, 
June,  July,  and  August  In  September  I  had 
only  six,  Ih  October  five,  and  gave  up  the 
place  hi  November.  I  therefore  lost  the  av- 
erage use  of  five  cows  for  seven  month&  The 
profit  I  could  have  made  on  them  was  25  i>er 
cent  per  day  for  Hds  time,  above  expenses, 
and  I  therefore  claim  I  am  damaged  $262JS0 
by  Black's  failure  to  furnish  the  cows.  I  went 
to  him  the  latter  part  of  January  for  some 
cows,  and  he  gave  me  an  order  on  the  man 
in  charge  for  some.  I  went  and  got  five.  One 
was  in  milk,  and  the  othera  had  calves  in  a 
few  days  after  April,  one  In  May,  and  tiiree 
in  June,  of  that  y^Eur.  I  went  to  Black  two 
or  three  times  during  the  year,  and  asked  him 
for  orders  for  cows,  which  he  refused.  I  only 
sold  one  bale  of  cotton,  and  that  was  with 
Black's  consult  Black  did  not  allow  me  cred- 
it for  all  the  milk  brought  to  the  hotel  The 
book  does  not  show  all  the  entries*  It  was 
only  placed  In  the  kitchen  March  ITth,  and  I 
had  furnished  Blade  at  least  $65  worth  be- 
fore that  time,  for  which  I  have  no  credit 
The  five  wet  cows  which  were  on  the  place 
stayed  in  milk  four  months,  and  the  five  got 
In  January  lasted  until  Biay,  which  made  ten 
wet  hi  February,  March,  and  April!  t  only 
went  one  time  to  the  Motley  place.  The  sec- 
ond time  I  went  to  Black  for  an  order  was  in 
August  Do  not  know,  of  my  own  knowl- 
edge, whether  Black  had  wet  cows  on  the 
Motley  pUice  or  not  I  kept  the  dry  cows 
about  all  the  year,  though  I  got  no  benefit 
from  them,  and,  under  the  contract  when  I 
had  dry  ones,  I  could  carry  them  to  the  Mot- 
ley place  and  exchange  them."  Barfield  tes- 
tified: •*!  worked  with  Rodgers  during  the 
year  on  the  Black  place.  He  had  only  five 
cows  in  milk  in  January,  and  the  same  num- 
ber In  February,  March,  April,  and  May.  In 
June,  I  dont  know.  Had  ten  wet  the  balance 
of  the  time.  I  carried  a  bale  of  cotton  to  J. 
&  D.'s  warehouse,  and  stored  it  in  my  name, 
which  was  afterwards  levied  on  by  Blade 
The  cows  brought  from  the  Motley  fiirm  in 
January  or  February  were  all  dry,  except  one, 
and  stayed  that  way  four  or  five  months. 
Just  exchanged  dry  cows  for  dry  cows.  Don't 
know  what  object  Rodgers  had  in  bringing 
dry  cows  from  the  Motley  place.  Rodgers 
asked  Black  for  wet  cows  In  May  or  June. 
The  wet  ones  from  the  Motley  place  were  not 
gotten  until  April,  Instead  of  January  or  Feb- 
ruary." Talbot  testified:  ''I  lived  on  the^ 
Motley  place  until  Mardi  1,  1893.    When  \ 
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left  there^  Black  had  flre  or  alx  cows  thera, 
and  MaJ»  RadHlff  had  aomA.  I  waa  succeed-* 
ed  in  the  management  of  the  place  by  Fletch- 
er."  Fletcher  testified:  "I  took  chai^  of  the 
Motley  place  March  1,  18d3w  Was.  employed 
by  RadcUff,  who  owned  the  place.  Daring 
the  year  there  were  on  the  place  at  least  twen* 
ty  cows  with  young  calres.  Ooold  not  say 
whether  Black  owned  any  of  them.  Bodgers 
did  not  come  to  the  place  at  any  time  after 
March  1st  f^  any  cows."  Gc^ton  testified: 
'*HaYe  been  in  the  dairy  bnainess  fifteen  years. 
The  profit  to  be  made  on  the  ayerage  cow, 
giving  two  gallons  of  milk  per  day,  was  serea 
and  a  half  cents." 

In  rebuttal  Black  testified:  "I  didn't  have 
but  five  or  six  cows  on  the  Motley  place,  and 
gave  Rodgecs  an  order  for  cows  whenever  I 
had  them,  G^e  him  an  order,  about  FelK 
mary  1st,  for  five  wet  cows  on  the  Motley 
place^  which  waa  the  only  time  Bodgers  ever 
applied  to  me  for  an  order  for  cows;  and  I 
never  refused  him  whenever!  had  any  wet 
cows  on  the  Motley  place.**  Badclilf  testified: 
**!  own  the  Motley  place,  and  ran  a  stock  f&rm 
and  dairy  on  It  Moat  of  the  cattle  belonged 
to  me,  but  I  tcriLd  Black,  my  son-in-law,  that  I 
would  let  hipi  have  wet  cows  whenever  he 
wanted  them  for  any  purpoe<9  from  the  Motley 
place.*' 

G.  J.  Thornton,  for  plaintiff  in  error.  Miller, 
Wynn  A  Miller,  and  W.  H.  &  B.  R.  Black, 
for  defendant  in  errcHr. 

PBB  OPRTAM.    Judgment  afltrmed. 

ATEDLNSON,  J.,  providentially  absent,  and 
not  presiding. 

(99  Oa.  139) 

RODGBRS  V.  BULGE. 
(Suprone  Court  of  Georgia.    June  8,  1896.) 

L4MDLOaD  AMD    TbNAMT— LiBIJ    ON    CkOP— WhB]T 

Exists— Tbiai/—I^8Truotion8. 
1«  A  landlord  la  not  entitled  to  a  lien  upon 
his  tenant's  crop  for  Biq>pUe8.  vnless  the  same 
are  furnished  by  the  landlora  himself.  If  the 
tenant  8]|med  a  promissory  note  for  the  price  of 
the  supplies,  and  the  landlord,  though  he  may 
have  indorsed  the  same,  or  signed  it  as  surety 
(doing  this  with  the  tenant's  consent),  was  in 
fact  the  real  purchaser,  he  would  be  entitled 
to  his  lien,— the  truth  of  the  matter  being  a 
question  for  the  jury.  If.  however,  the  tenant 
was  the  purchaser  in  the  nrst  instance,  and  the 
landlord,  without  his  knowledge  or  consent,  up- 
on a  private  understanding  with  the  seller  of 
the  supplies,  indorsed  the  tenant's  note  j?iven 
for  the  same,  there  would  be  no  lien.  Scott  v. 
Pound,  61  G^.  579;  Swann  v.  Morris,  9  S.  BL 
767,  83  Qa.  143;  Brimberry  v.  Mansfield,  13 
S.  t.  132.  86  Ga.  792. 

2.  The  defendant's  request  to  charge,  which, 
in  effect,  embodied  (he  rule  announced  in  the 
last  sentraoe  of  the  above  note,  was  substan- 
tially covered  by  the  charge  given;  and  the  re- 
fusal to  charge  the  request  was  not,  therefore, 
esuse  for  a  new  trial,  especially  as  the  verdict 
seems  to  have  been  in  accord  with  thie  prepon- 
derance of  the  evidence. 
(Syllabus  hj  the  Gourt) 


Brrorfram  superior  court,  Mnscogae  coun- 
ty; W.  B.  Butt,  Judge. 

Afildavit  filed  by  R.  a  Black  for  the  forc^ 
closure  of  a  special  landlord's  lien  upon 
crops  of  B.  P.  Rodgera.  There  was  a  ver- 
dict for  plaintiff,  and,  a  new  trial  being  de- 
nied, defendant  brings  error.    Affirmed. 

The  following  is  the  official  report: 
Black  made  affidavit  for  the  purpose  of 
foreclosing  his  alleged  special  landlord's 
lien  upon  the  crops  raised  by  Rodgers  upon 
lands  rented  by  Black  to  Rodgers  for  1893, 
for  supplies  (guano  of  the  value  of  |100> 
which  he  claimed  he  furnished  to  Rodgers 
for  the  purpose  of  making  a  crop  for  1893 
upon  the  land  rented.  He  alleged  in  his 
affidavit  that  the  $1(X)  was  not  due,  but  that 
Rodgers  was  removing  his  crops  from  the 
premises,  and  that  he  had  demanded  pay- 
ment of  the  $100  from  Rodgers  after  in- 
formation received  by  him  that  Rodgers 
was  so  removiug  his  crops,  and  that  Rod- 
gers refused  to  pay.  By  his  counter  affida- 
vit, Rodgers  averred  that  the  debt  waa  not 
due;  that  he  was  not  removing,  or  attempt- 
ing to  remove,  the  crops;  that  Black  never 
demanded  payment  of  him  of  any  amount 
due  for  supplies;  and  that  he  is  not  indebt- 
ed to  Black,  in  any  sum,  for  supplies  fur- 
nished. Black  never  having  furnished  him 
any  guano  or  other  things  to  enable  him  to 
make  the  crop.  '  There  was  a  verdict  for 
plaintiff  for  $100,  and,  defendant's  motion 
for  a  new  trial  being  overruled,,  he  except- 
ed. The  motioB  was  upon  the  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc,  and  that  the  court  erred  in  re- 
fusing to  charge  the  following  written  re* 
quest  of  defendant:  **If  you  should  believe 
from  the  testimony  that  there  was  an  un- 
derstanding between  Black  and  Allen 
whereby  Allen  waa  to  take  Rodgera'  note 
for  the  guano,  and  Black  was  to  indorse 
the  note,  and  Rodgera  did  not  know  of  it, 
nor  consent  to  or  ratify  it,  and  he  (Rodgers) 
did  give  the  note  t6  Allen,  and  Black  in- 
dorsed ft,  that  would  not  give  Black  a  spe- 
cial landlord's  lien,  and  you  should  find  for 
the  defendant"  Also,  that  the  verdict  was 
contrary  to  the  following  charge  which  was 
given  to  the  jury:  ''If  you  believe  from  the 
testimony  that  the  plaintiff,  R.  O.  Black, 
was  nothing  more  than  security  or  indorser 
upon  the  note  of  B.  P.  Rodgera  for  the 
guano,  then  he  would  not  be  entitled  to  a 
special  lien,  aa  landlord,  for  supplies  fuis 
nished." 

C.  J.  Thornton,  for  plaintiff  in  error.  Mil- 
ler, Wynn  &  Miller  and  W.  H.  &  B.  R. 
Black,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

ATKINSON,  J^  providentially  absent* 
and  not  preaidicg. 


24 


25  SOUTHRASTBBN  BBPORTEB. 


(6a. 


(99  Ga.  13») 

ADAMS  T.  GOODWIN. 

(Snpreme  Court  of  Georgia.    June  8,  1896.) 

CnATTBL  MoKTaAOB  —  AssiaNM BNT  —  What  Cost- 

8TITUTES— Foreclosure — Execution— Return 

—Filing  of  Papers— Praotiob. 

1.  An  entry  upon  a  chattel  mortgage,  in  the 
words,  "For  value  received,  we  hereon  transfer 
the  within  fi.  fa.  to,"  followed  by  the  name  of 
a  particular  person,  •  and  signed  by  the  mort- 
gagee, operated  aa  an  assignment  of  the  mort- 
gage to  the  person  designated. 

2.  An  execution,  signed  by  a  justice  of  the 
peace,  commanding' the  levying  officers  address- 
ed to  have  the  money  "at  our  next  justice 
courtj"  was  returnable  to  the  justice's  court  of 
the  district  in  which  that  magistrate  presided. 

3.  Where  an  affidavit  to  foreclose  a  chattel 
mortgage,  and  the  mortgage  itself,  have  been 
handed  to  a  justice  of  the  peace,  this  is  a  suffi- 
cient "filing*^  of  these  papers  with  that  offi- 
cer. 

4.  In  this  case  the  mortgage  fi.  fa.  substan- 
tially followed  the  affidavit  of  foreclosure,  and 
the  foreclosure  was,  properly  had  in  the  name 
of  the  assignee  of  the  mortgage. 

5.  The  affidavit  of  illegality  was  entirely 
devoid  of  merit 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge.' 

Execution  issued  out  of  justice  court,  on 
the  application  of  T.  J.  Goodwin,  upon  a 
chattel  mortgage  executed  by  Jordan  Adams. 
Defendant's  motion  to  quash  the  fi.  fa.  was 
overruled,  and  he  brought  certiorari  to  the 
superior  court,  where  it  was  overruled,  and 
be  brings  error.    Affirmed. 

Tlxe  following  is  the  official  report: 
On  April  2,  1892,  Adams  executed  a  mort- 
gage to  W.  J.  We^es  &  Son  for  $1Q,  with  in- 
terest, due  May  2,  1892,  on  a  cow  and  her 
calf,  and  a  coat  and  vest  This  mortgage,  as 
attached  to  the  petition  for  certiorari,  bears 
an  indorsement  of  transfer,  for  value  re- 
ceived, of  the  within  fi.  f a.  to  T.  J.  Goodwin, 
signed  by  Weekes  &  Son,  and  dated  May  2ii, 
1892.  On  May  3,  1892,  Goodwin  made  affi- 
davit before  a  magistrate  that  Adams  was  in- 
debted to  him  on  the  annexed  mortgage  910 
principal,  and  80  cents  interest  to  date.  Up- 
on this  affidavit  an  execution  was  issued  by 
the  magistrate,  directing  that  of  the  cow  and 
calf,  there  be  made  the  $10,  and  interest  and 
costs,  "which  sums  T.  J,  Goodwin  lately  re- 
covered before  me  of  the  said  Jordan  Adams 
in  the  foreclosure  of  a  mortgage  bearing  date 
of  April  2,  1892,  made  to  W.  J.  Weekes  & 
Son  and  transferred  by  them  to  T.  J.  Good- 
win; and  have  you  the  said  several  sums  of 
money  at  our  next  Justice  court,  to  render 
to  T.  J.  Goodwin."  This  execution  was  dated 
May  8,  1S93.  Adams  made  affidavit  of  il- 
legality upon  several  grounds,  those  relied  on 
being:  First  because  the  fi.  fa.  is  void,  as  it 
was  not  made  returnable  to  any  district  or 
any  court  in  any  county;  second,  because 
the  affidavits  of  foreclosure  and  mortgage 
wer'e  not  filed  with  the  justice  of  the  peace 
(or  in  his  office)  who  issued  the  fi.  fa.;  third, 
because  the  fi.  fa.  did  not  follow  the  affidavit 
of  foreclosure;  fourth,  because  the  mortgage 


was  foreclosed  in  the  name  of  Goodwin, 
when  the  title  was  In  Weekes  &  Son,  and 
the  same  has  never  been  transferred  to  Good- 
win. When  the  case  was  called  for  trial 
before  the  magistrate,  defendant  moved  to 
dismiss  the  levy  and  quash  the  fi.  fa.  upon 
the  grounds  set  out  above,  which  motion  was 
overruled.  Plaintiff  introduced  the  mortgage, 
with  the  entry  of  transfer  thereon,  the  affi- 
davit of  foreclosure,  and  the  fi.  fa.  Defend- 
ant objected  to  these  papers  (the  ground  of 
objection  not  being  stated),  and  again  moved 
the  court  to  quash  the  fi.  fa.  Goodwin  testi- 
fied that  the  amount  claimed  waja  due  and 
unpaid,  and  the  magistrate  rendered  judg- 
ment for  plaintifP.  The  defendant  to<&  the 
case  to  the  superior  court  by  writ  of  cer- 
tiorari; alleging  that  all  of  said  rulings  were 
error,  and  that  each  and  every  ground  of 
Illegality  was  good,  and  should  have  been  sus* 
talned.  The  certiorari  was  oyerruled,  Und  de- 
fendant excepted. 

J.  J.  Bull,  for  plaintiff  in  error.    Henry 
Persons  &  Son^  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(99  aa.  138) 
SLAYTON  et  aL  v.  BTHERIDQB  et  aL 
(Supreme  Court  of  Georgia.    June  8»  1898.) 

PCUCHASE    BT     ADMINISTRATOR  —  SbTTINO    ASIDS 

Sale— Lachbs. 
The  decision  of  this  court  in  this  case, 
rendered  at  the  March  term,  1804  (19  S.  E. 
818,  &4  Ga.  496),  holding  that  the  court  below 
erred  in  granting  an  injunction,  also  in  effect 
adjudicated  that  the  plaintiffs  were  not  enti- 
tled to  the  other  relief  sought  by  their  petition^ 
for  the  reason  that  the  same  was  filed  too  late. 
This  being  so,  and  the  amendment  subsequent- 
ly made  to  the  petition  not  materially  strength- 
ening it,  t^cre  was  no  error  in  dismissing  it  on 
demurrer. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Harris  county; 
W.  B.  Butt,  Judge. 

Petition  by  Lula  Slayton  and  others  against 
0.  A.  Etheridge,  survivor,  and  others,  to  set 
aside  an  administrator's  sale.  From  a  judg- 
ment dismissing  the  petition  on  demurrer,  pe- 
titioners bring  error.    Affirmed. 

The  following  Is  the  ofilclal  report: 
The  petition  of  Lula  Slayton,  Abbie 
Bankston,  and  Elizabeth  Swlnt  against 
Etheridge,  survivor,  et  al.,  alleged:  A.  B. 
Bankston  died  Intestate  in  1864,  leaving  pe- 
titioners and  their  mother,  Emily  F.  Bank- 
ston,  his  only  heirs  at  law.  At  the  Febru- 
ary term,  1866,  of  the  court  of  ordinary  of 
Harris  county,  Emily  F.  was  appointed  hia 
administrator,  and  accepted  the  trust  In 
1866  she  married  W.  C.  Davis,  and  her  letters 
abated,  and  in  January,  1867,  Davis  was  ap- 
pointed administrator  de  bonis  non,  and  ac- 
cepted the  trust;    and  at  the  March  term. 
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1870,  he  was,  by  the  coart  of  ordinary,  ap- 
pointed the  guardian  of  petitioners.  At  the 
time  of  the  death  of  their  father,  he  owned 
the  east  half  of  lot  261  of  the  northwest 
comer  of  lot  261,  containing  67^  acres,  the 
west  half  of  lot  260,  the  southwest  quarter 
of  lot  287,  the  east  of  lot  244  and  80  acres 
off  the  western  portion  of  lot  245  containing 
in  the  aggregate  611%  acres,  all  in  the 
Twentieth  district  of  Harris  county.    Bmlly 

F.  had  dower  set  apart  to  her,  the  east  half 
of  lot  261  and  the  western  portion  of  the 
west  half  of  lot  260  being  assigned  to  her 
as  dower.  At  their  father's  death,  peti- 
tioners were  quite  small  and  of  tender 
years,  and  they  did  not  know  when  Dfivls 
was  appointed  administrator  or  guardian; 
and  do  not  know  whether  their  father  own- 
ed any  personal  property,  but  they  are 
Informed-  and  beliere  that  he  owned  per- 
sonaity  of  the  value  of  some  $2,000.  Oavls, 
as  administrator,  obtained  leave  to  sell  all 
the  land  except  that  set  apart  as  dower, 
and  on  the  first  Tuesday  in  January,  1870, 
exposed  it  for  sale.  He  confederated  with 
his  brother  John  M.  Davis,  and  procured  the 
latter  to  purchase  the  land  for  him,  and  in 
pursuance  thereof  John  M.  bid  off  the  land 
at  $3,280,  and  W.  C,  as  administrator,  made 
John  M.  a  deed,  and  on  the  same  day  and 
at  the  same  time  John  M.  deeded  the  land 
to  W.  G.  John  M.  did  not  pay  a  cent  to  W. 
C,  and  W.  0.  paid  nothing  to  John  M.,  but 
It  was  a  fraudulent  combination  to  put  the 
title  in  W.  G«  and  defraud  petitioners.    W. 

G.  went  into  possession  of  the  land  under 
this  fraudulent  arrangement,  and  has  used 
and  received  the  rents  and  profits  ever 
since,  of  the  yearly  value  of  $600.  Recog- 
nizing that  the  land  was  the  right  and  prop- 
erty of  petitioners,  W,  G.  deeded  to  peti- 
tioners liUla  Slasrton,  and  Abbie  Bankston, 
and  placed  them  in  possession  of,  a  portion 
of  the  land.  In  April,  187d,  J.  N.  Beard  ob- 
tained a  judgment  against  W.  0.  Davis  for 
$275.60,  from  which  execution  has  issued, 
which  has  been  levied  upon  the  land.  Peti- 
tioners do  not  know  the  residence  of  Beard, 
but  he  is  represented  by  his  attorney  of  rec- 
ord of  Harris  county,  where  the  Judgment 
was  obtained.  In  October,  1884,  Slade  & 
Eitheridge  obtained  a  judgment  against  W. 
G.  Davis  for  $340.70,  from  which  execution 
has  issued,  and  been  levied  upon  the  land. 
Slade  has  died,  and  the  execution  is  now 
controlled  by  Etherldge,  survivor.  In  Oc- 
tober, 1886,  Floumoy  &  Allen  obtained  judg- 
ment against  W.  0.  Davis  for  $515.90,  and 
execution  has  issued,  and  been  levied  upon 
the  land.  Hudson  &  Johnston  have  obtain- 
ed a  judgment  for  $ against  W.  0. 

Davis,  from  which  execution  has  issued. 
Hudson  has  died,  and  the  execution  is  con- 
trolled by  Johnston,  survivor.  Ther^  were 
but  few  debts  against  the  estate  of  Abner 
Bankston  at  his  death,  and  there  was 
enough  personalty  to  pay  them,  and  the 
land  could  have  been  equally  divided  be- 


tween his  heirs  at  law.  Lula  Slaytou'  and 
Abbie  Bankston  Int^nposed  a  claim  to  67^ 
acres  of  lot  260,  levied  on  under  the  fl.  fa. 
of  Slade  &  Btheridge,  but  Slade,  survivor, 
confederated  with  the  sheriff,  and  L.  L. 
Standford  caused  the  sheriff  to  sell  the  land 
in  March,  18d3,  and  at  the  sale  petitioners 
gave  notice  that  it  was  their  land,  and  that 
their  claim  was  pending,  yet  the  sheriff 
sold  the  land,  and  Stanford  bought  it  for 
$205,v  it  being  worth  at  the  time  some  $700; 
and  the  sheriff  made  a  deed  to  the  wife  of 
Standford,  and  placed  Standford  in  posses- 
sion, and  they  received  the  rents  and  prof- 
Its  of  the  yearly  value  of  $150.  W.  C.  Da- 
vis and  the  sureties  upon  his  bond  as  ad- 
ministrator and  guardian,  and  John  M.  Da- 
vis are  all  Insolvent  W.  C.  and  John  M. 
Davis  reside  in  Harris  county,  where  the 
petition  was  filed.  The  deed  from  W.  G.  to 
John  M.  Davis,  and  the  deed  from  John  M. 
to  W.  G.,  do  not  describe  the  land  accurately 
as  to  numbers,  but  do  as  to  the  boundaries. 
Floumoy, &  Allen  have  all  the  lands  adver- 
tised for  sale  under  their  execution,  except 
said  67^  acres,  for  the  first  Tuesday  in  Sep- 
tember next;  and,  unless  restrained,  peti- 
tioners will  lose  the  proi)erty.  They  pray- 
ed that  the  deed  from  W.  G.  to  John  M., 
and  from  John  M.  to  W.  G.,  be  canceled, 
and  the  title  be  decreed  to  be  in  petitioners; 
that  W.  G.  account  for  the  rents  of  the  land 
and  the  estate  of  his  intestate;  that  the 
sheriff*s  deed  to  Standford  be  canceled,  and 
the  Standfords  account  for  the  rents  and 
profits  of  said  land;  that  the  Standfords  be 
restrained  from  disposing  of  or  incumber- 
ing the  land  until  the  final  hearing;  that 
the  judgment  creditors  of  Davis,  above 
mentioned,  be  restrained  from  proceeding 
with  their  execution  against  the  land  until 
further  order,  and,  upon  final  hearing,  that 
the  injunction  be  made  perpetual;  and  for 
general  relief  and  process.  By  amendment 
they  alleged  that  W.  0.  has  never  been  dis- 
charged from  the  administration  or  guard- 
ianship; that  the  deed  by  him,  as  adminis- 
trator, to  John  M.,  and  the  deed  from  John 
M.  to  him,  have  never  been  recorded;  that 
they  did  not  know  of  the  existence  of  said 
deeds  and  sa9d  fraad  until  a  short  time  be- 
fore the  filing  of  their  original  petition;  and 
that  W.  G.  made  the  deed  to  them  named  in 
their  original  petition  in  1886  and  in  1888. 
The  original  petition  was  filed  August  29, 
1893.  The  defendants,  except  W.  G.  and  J. 
M.  Davis,  demurred  to  the  petition  and 
ameadm«Btt  generally.  Further,  because 
the  alleged  causes  of  action  appear  to  be 
barred  by  the  statute  of  limitations,  and  It 
further  appears  that  petitioners  have  not 
pursued  their  remedies  within  a  reasonable 
time.  Further,  because  substantial  relief 
is  only  sought  and  expected  from  these  de- 
fendants! who  are  bona  fide  creditors  and 
purchasers  and  innocent  of  the  alleged 
fraud.  Further^  because  the  petition  ap- 
pears to  be  the  result  of  a  conspiracy  be- 
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tween  petitlonera  and  W.  O.  Dayls  to  defeat 
the  other  defendants,  judgment  creditors  of 
eald  Baria,  out  of  their  Just  debt,  and  to 
relieve  him  therefrom.  Further,  because 
the  petition  is  multifarious,  in  that  It  al- 
leges different  grievances  and  seeks  differ- 
ent remedies  against  different  defendants. 
Further,  because  petitioners  appear  to  have 
adequate  relief  at  law.  The  demurrer  was 
sustained,  and  petitioners  excepted. 

B.  H.  Walton,  Little,  Wimbish,  Worrill  & 
Little,  and  C.  J.  Thornton,  for  plaintiffs  in 
error.  J.  M.  Mobley,  B.  F.  McLaughlin,  and 
Groetchins  &  Chappell,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed." 

ATKINSON,  J.,  providentially  absent, 
and  not  presiding. 


(99  Ga.  139) 

ALLEN  et  aL  v.  WILKBRSpN. 

(Supreme  Goort  of  Georgia.     June  S,   1896.) 

Nbgotxablb  Isstrumbnts— SoRBTiaft— Who  Arb 
—DI80H4ROB— Usury. 

1.  One  who,  without  receiving  any  of  the 
consideration  for  which  a  promisBory  note  was 
given,  signed  it  as  a  surety  for  another,  was 
none  the  less  a  surety,  and  did  not  become  a 
principal  merely  because,  in  consideration  of 
his  signins,  the  creditor  released  an  existing 
mortgage  ne  held  against  the  other  maker  of 
the  note.  Such  a  transaction  amounted  to  no 
more  than  a  substitation  of  one  form  of  securi- 
ty for  another. 

2.  Under  the  evidence,  and  In  view  of  the 
law  laid  down  bv  this  court  in  Lewis  v.  Brown, 
14  S.  E.  881,  89  Ga.  115,  cited  approvingly  in 
Yandirer  v.  Wright,  19  S.  B.  990,  94  Oa.  G98, 
the  verdict  in  the  surety's  favor  was  right 

3.  The  verdict  rendered  in  this  case  .being 
beyond  question  for  an  amount  fully  as  large  as 
the  plaintiff,  under  the  evidence,  was  entitled 
to  recover  against  the  principal  debtor,  and  the 
surety  having  been  properly  dischai^ed,  it  was 
error  to  grant  the  plaintiff  a  new  trial. 

(Syllabus  by  the  Oourt.) 

Brror  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

Action  by  A.  R.  Wilkerson  against  James  Al- 
len and  John  T.  Alien.  There  was  a  verdict 
for  defendant  John  T.  Allen  and  against 
James  Allen  for  a  part  of  the  amount  de- 
manded, and  plaintiff  was  granted  a  new 
trial.     Defendants  bring  error.     Reversed. 

The  following  is  the  official  report: 
Wilkerson  sued  James  Allen  and  John  T. 
Allen  upon  a  promissory  note,  signed  by 
them,  dated  February  8,  1891,  due  October 
1,  1891,  payable  to  Wilkerson,  for  $248.60, 
with  Interest  and  attorney's  fees.  The  note 
contained  waiver  of  homestead.  James  Al- 
len pleaded  not  mdebted.  J.  T.  Allen  plead- 
ed that  ne  was  not  a  principal,  but  a  sure- 
ty. He  further  pleaded  that,  at  the  time 
his  principal  made  the  note,  plaintiff  com- 
puted interest  at  12  per  cent,  per  annum, 
and  added  it  to  the  principal,  and  put  It  in 
the  note  as  principal;  that  at  the  date  of 
the  note  129.83  was  added  to  the  amount 


then  due,  which  man  waa  usariooa,  and 
should  be  deducted  from  plaintiff'a  demand; 
and  that,  by  reason  of  the  fact  that  piaintlff 
had  embraced  and  charged  usury  in  the  note, 
this  defendant,  bding  only  a  surety,  should 
be  discharged  from  any  further  liability. 
Defendants  pleaded:  On  March  13,  189a» 
James  Alien  borrowed  from  plaintiff  $400» 
and  plaintiff  charged  him  $17.85  interest, 
when  the  interest  at  the  legal  rate,  7  per 
cent,  was  $15.15,  and  should  be  deducted. 
At  the  same  time  plaintiff  charged  him  $50 
as  commissions  on  40  bales  of  cotton,  when 
plaintiff  was  not  a  cotton  factor  or  commia- 
sion  merchant,  or  in  the  warehouse  busi- 
ness, and  said  charge  was  for  the  purpose 
of  obtaining  U3Uiy  on  the  $400  borrowed. 
On  October  30,  1800,  defendant  owed  plain- 
tiff, for  mules  and  cash,  $924.35,  when  be 
charged  defendant  and  added  to  his  account 
$5.25,  $1.31  of  which  was  usury,  and  should 
not  be  collected,  At  the  same  time  phkintlff 
charged  him  $1.20  interest  on  $884.35  for  six 
days,  22  cents  of  which  sum  was  usury,  and 
should  not  be  collected.  On  December  22, 
1890,  plaintiff  charged  him  Interest  of  $5.88 
tor  one  month  on  $472,  when  the  legal  rate 
would  have  been  $2.37,  aikd  $3.71  should  be 
deducted.  On  February  8,  1891,  James  Al- 
len owed  plaintiff  a  balance  on  said  amounts, 
including  all  usurious  charges,  of  $248.00, 
and  gave  his  note  for  said  amount,  with  J. 
T.  Allen  as  surety,^the  note  sued  on.  Henc6 
the  usury  charged  makes  the  sum  of  $57.19, 
which  should  be  deducted  from  said  original 
amount  James  Allen  also  pleaded  that 
when,  In  1890,  he  bought  two  mules  for  $280, 
and'  gave  his  note,  they  were  charged  on 
plalntirs  books  at  $310.50,  and  $50  of  said 
sum  was  usury.  He  pleaded  usury  as  to 
some  other  small  sums,  and  further  pleaded 
that  on  February  3,  1801,  he  and  plaintiff 
had  a  final  settlement,  and,  after  deducting 
the  usury  charged  and  collected  of  him,  he 
owed  plaintiff  $162.10  principal,  when  he 
gave  the  note  sued  on  with  J.  T.  Alien  as 
surety  for  $248.60,  of  which  $105.25  was 
usury.  Upon  the  first  trial  of  the  case  there 
was  a  verdict  for  plaintiff  for  $124.25  prin- 
cipal,'with  interest  and  attorney's  fees.  A 
motion  for  new  trial  was  made  by  defend- 
ant, and  was  granted.  Upon  the  second  tri- 
al there  was  a  verdict  for  the  defendant 
John  T.  Allen,  and  against  James  Allen,  for 
$73.09  principal,  with  tnterest  Plaintiff 
moved  for  a  new  trial,  and,  his  motion  b^ng 
granted,  defendants  excepted.  The  motioii 
was  upon  the  general  grounds  that  the  ver- 
dict was  contrary  to  law,  evidence,  etc. 
Further,  because  the  court  erred  in  char- 
ging: *1f  John  T.  Allen  voluntarily  went  to 
the  plaintiff,  Wilkerson,  and  agreed  to  sign 
the  note  sued  on  if  the  plaintiff  would  re- 
lease a  mortgage  against  his  father,  James 
AUen,  and  he  did  thus  sign,  and  WilkefBon 
released  the  mortgage  against  his  father* 
then  John  Allen  would  be  a  principal  <m  the 
note,  and  not  security."    Because  the  rer- 
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diet  was  oontndry  to  tbe. following  portloiw. 
of  the  chaive:  '^hoaM  70U  find  tbat  Joto 
T.  Anon  was  a  ma  of  James  AUeii»  and  that 
he  signed  the  note  in  order  to  get  A;  R* 
wykenBon  to  vdease  a  mortgage  against  his 
father's  profperty,  and  Wilkenon  did  release 
the  mortgage^  that  wonld  he  a  good  cenaid- 
eration,  and  Jolin  T.  Allen  ipould  be  a  prisf 
e^ial  on  said  note»  and  you  shonld  find 
against  both  James  and  John  T.  Allen  as 
principals  for  whaterer  smn  yon  might  find 
to  be  due,  if  any»  on  said  notew  If  John  T« 
Allen  signed  the  note  with  his  father  in 
consideration  that  Wilkerson  moitM.  release 
the  mortgage  upon  the  property  of  James  Al- 
ien, then  1  charge  you  that  John  T.  Allen 
would  not  be  released  from  the  payment  of 
the  note,  except  as  to  the  amoont  of  usary« 
if  you  should  find  there  was  any  usury  in 
the  note.** 

Bull  &  Ferryman,  tor  plaintiffs  in  error.' 
J.  H.  McGehee,  for  defendant  in  error. 

PER  OURIAli.    Judgment  reversed. 


ATKINSON,  J., 
not  presiding. 


providentially  absent,  and 


(99  G«.  136) 
SWIFT  MANUF'Q  06.  v.  HENDERSON. 
(Supreme  Oenrt  of  Georgia.    June  8,  1896.) 

GaBXISHMBNT— BXEMPTIOX— WaGB«— W^HAT    OOH- 
8T1TDTB8. 

1.  The  word  '^Plrage8"  means  the  oompensar 
tioB  paid  to  a  hired  person  for  hie  servioes. 
This  compensation  to  the  laborer  m&j  be  a  spec- 
ified sum  for  a  eiven  time  of  service,  or  a  fixed 
sam  for  a  spedfied  wor^;  that  is,  oayment  may 
be  made  by  the  job.  The  word  'Vages"  doss 
not  imply  that  the  ^compensation  is  to  be  deter^ 
mined  solely  upon  the  basis  of  time  spent  in 
service.  It  may  be  determined  by  the  work 
done.  Ford  v.  Railroad  Co.,  7  N.  W.  120,  54 
Iowa,  72&  And  see  28  Am^  &  Eng.  BJne.  Law, 
"Wages,"  613,  note;  Id.  515,  note;  Rood,  Gar- 
nishment, i  89;  Seiders'  Anpeal,  46  Pa.  St. 
57;  Hamberger  v.  Marcns,  27  AtL  681,  157  Pa. 
St  136,  137. 

2.  Accordingly,  where  the  compensation  of 
an  ordinary  laborer  in  a  factory  is  so  many  cents 
per  "liank"  for  every  hank  he  makes,  payable 
biweekly,  this  compensation  is  '"wages,"  and  as 
mch  exempt  from  the  process  of  garnishment. 

8.  The  judge  erred  in  refusing  to  sanction 
the  petition  for  certiorari. 
(Syllabus  by  the  Court) 

Brror  te>m  superior  eonrt;  Mnaoogee  oovd- 
ty;  W.  B.  Bntt,  Jndge^ 

Action  in  jnatioe  cotirt  hy  M.  L.  Hendec- 
eon  againat  one  Pittman,  in  which  the  JSwift 
Mannfttctoring  Ck>mpany  was  Bommoned  as 
garnishee.  There  was  a  judgment  against 
the  garnishee,  who  petitioned  to  the  snperlfMr 
eonrt  for  a  wilt  of  certiorari,  which  was  re* 
fosed,  and  the  gamisliee  hrings  error.  Re- 
Torsed. 

The  following  is  the  official  report: 
The  Swift  Mannfactnrlng  Company  prer 
aented  to  the  judge  of  the  superior  court 


their  petition  for  certiorari,  alleging:  On 
March  15,  1895,  Henderson  sued  Pittman  in 
the  justice's  court,  and  on  the  same  day  had 
summons  of  garnishment  Issued  to  petitioner. 
Fetitionw  answered  tiiat,  at  the  time  of  the- 
service  of  the  gan^hm^it,  they  were  in- 
debted to  defendant  $6.60  as  daily  wages,  and 
since  then  had  become  indebted  to  him 
f  18.66,  also  as  daily  wages,  which  indebted- 
ness, being  for  daily  wages,  is  exempted  by 
law  from  the  proceas  of  garnishment  Plain- 
tiffs traversed  this  answer,  denying  that  the 
sums  were  due  to  defendant  for  daily  wages. 
The  case  went  by  appeal  to  a  jury  in  the 
justice's  court  From  the  evidence  before 
the  jury  the  following  appeared:  The  sum- 
mons was  served  on  the  garnishee  March  15, 
1885.  Pittman  was  then  working  as  a  day 
lahoner  for  the  garnishee,  and  receiving  85 
c^rtB  a  day.  On  March  18th  the  contract  the 
garnishee  had  with  Pittman  was  changed, 
and  it  paid  him  11  cents  a  hank,  and  requir- 
ed him  to  make  not  less  than  ^ht  hanks  a 
day,  for  which  he  was  to  receive  88  cwits, 
and  for  all  over  and  above  the  eight  hanks 
he  made  he  was*to  be  paid  11  cents  a  hank. 
The  wages  he  iseceived  for  the  day's  woric 
depended  upon  the  amount  of  hanks  he  turn- 
ed out  It  was  his  business  to  run  a  frames 
and  it  required  constant  manual  labor  to 
run  it  He  did  the  same  kind  of  work  at  ^1 
cents  a  hank  he  was  doing  when  he  was  paid 
at  85  cents  a  day;  the  on^  change  made  in 
the  contract  being  the  manner  in  which  be 
tras  to'  be  paid.  He  could  not  substitute  any 
one  in  his  place.  He  turned  out  an  average 
of  eight  hanks  a  day.  The  garnishees  paid 
their  hands  every  two  we^s.  Pittman  was 
paid  at  the  same  time  all  the  others  vreare 
paid.  The  $13.65  was  made  by  Pittman  un- 
der the  11  cents  a  hank  oonteact,  except  $1.70. 
The  justice  of  the  peace  charged  the  jury 
that,  if  the  garnishee  had  Fittman  employed 
at  a  ertipulated  sum  per  dsy,  his  iwages  would 
not  be  subject,  but  if  he  was  doing  con- 
tract work  at  so  much  a.  piece  or  hank,  as 
had  been  testified  aboitt,  then  his  wages 
would  be  subject  The  jury  found  against 
the  garnishee  $8.65,  which  was  the  amount 
of  the  judgmttit  H^iderson  had  obtained 
against  PittmrnL  The  petition  alleged  that 
the  magistrate  erred  in  charging  as  above  set 
out,  in  that  the  charge  was  contrary  to  law, 
and  was  equivalent  to  directing  a  verdict 
against  petitioner,  and  that  tiie  verdict  was 
contrary  to  law  and  without  evidence  to  sup* 
port  it  The  judge  refused  to  sanction  the 
petition  and  grant  the  writ,  to  which  ruling 
petitioner  excepted. 

Miller,  Wynn  &  Miller,  for  plaintiff  in  er- 
ror. W.  H.  McCrory  and  J.  B.  Chapman,  for 
defendant  in  error. 

PER  0T7RIAM.    Judgment  reversed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 
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(9d  Ga.  135) 


BAKER  T.  ADAMa 


(Supreme  Court  of  Georgia.    Jane  8,  1896.) 

LOBT  XN8TRUMBNT— SlBCOmDART  ETlDBNOf— NBCB9- 

8ITT  OF  Proof  or  Siqnatdrb— Ap^pral 
—  Harmless  Error. 

1.  It  being  f airly  and  reasonably  inferable 
f^m  the  evidence  of  the  plaintiff,  as  a  witness 
in  her  own  behalf,  that  a  paper  offered  in  evi- 
dence was  a  copy  of  another  paper  which  had 
been  signed  by  her,  and  attested  by  two  wit- 
nesses since  deceased,  and  the  lost  original  hav- 
ing been  accounted  for,  and  the  copy  being  rele- 
vant to  the  issue,  the  latter  was  admissible  in 
evidence  over  an  objection  that  there  was  no 
proof  of  the  existence  and  execution  of  the  origi- 
nal. The  handwriting  of  the  subscribing  wit- 
nesses to  an  inaccessible  paper  could  not  possi- 
bly be  proved,  and  even  before  the  passage  of 
the  act  of  1895,  amendatory  of  section  3837 
of  the  Code  (Acts  1895,  p.  31),  the  maker's  evi- 
dence, admitted  without  objection,  as  to  the 
signing  of  a  paper,  was  some  proof  of  its  execu- 
tion. 

2.  This  being  an  action  for  land,  which  the 
plain tilTs  evidence  established  her  right  to  re- 
cover, and  the  defendant's  alleged  title  depend- 
ing upon  the  question  whether  the  plaintiff  had 
or  had  not  executed  a  deed  conveying  the  prop- 
erty to  the  defendant's  vendor,  and  the  jury, 
after  a  fair  submission  of  this  issue,  having 
resolved  it  in  the  plaintiff's  favor,  upon  evidence 
amply  warranting  them  in.  so  doing,  the  verdict, 
irrespective  of  the  errors  alleged,  ought  not  to 
be  disturbed,  especially  as  the  improvements 
made  by  the  defendant  were  set  off  against  the 
rents;  this  being,  under  tlie  facts  as  found 
by  the  jury,  all  the  equity  to  which  he  was  en- 
tiUed. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Muscogee  coim> 
ty;  W.  B.  Butt,  Judge. 

Action  by  Jeanette  Adams  against  Wesley 
Baker.  There 'was  a  verdict  for  plaintiff, 
and  an  order  denying  a  new  trial,  and  de- 
fendant brings  error.    Affirmed. 

The  following  is  the  offidal  r^>ort: 
Jeanette  Adams  sued  Wesley  Baker  for  a 
tract  of  land  in  Columbus,  known  as  "liOt 
No.  289,"  on  the  west  side  of  formerly  Troup 
street,  now  Third  avenue,  and  mesne  profits 
of  $500  per  year  from  January  1,  1889;  the 
suit  being  brought  April  12,  1893.  Petiticmer 
claimed  title  under  deed  flrom  William  D. 
Stapler,  October  8,  1867.  Defendant  pleaded 
not  guilty.  Further,  that  the  property  sued 
for  is  his  property;  that  the  fee-simple  title 
and  possession  of  the  lot  were  acquired  by 
him,  for  value,  by  purchase  from  Mary  O. 
Flewellen,  under  two  separate  deeds,  the  first 
of  March  30,  1889.  for  the  south  half  of  the 
lot,  and  the  second  of  April  15,  1890,  for  the 
0orth  half;  that  at  the  date  of  his  purchase 
the  only  Improvement  upon  the  lot  was  a 
dilapidated,  two-room  house,  unfit  for  habita- 
tion, and  for  which  he  received  no  rent;  that 
during  the  latter  part  of  1891  he  built  upon 
the  lot  five  two-room  dwelling  houses,  and  a 
small  storehouse,  all  of  the  value  of  $1,050, 
and  has  also  paid  large  sums  for  taxes  and 
insurance.  Further,  that  he  was  a  bona  fide 
purchaser,  for  value,  of  the  property,  with- 
out notice  of  any  defect  In  the  title,  or  of  any 
claim  of  plaintiff  thereto,  and  the  possession 


of  the  property  wasat  the  date  of  his  prar- 
chase,  and  had  been  for  numy  years  before, 
in  Mary  G.  Flewellen,  as  the  owner  and  hold- 
er 6t  a  fee-simple  title  thereto.  He  prayed 
that.  If  plaintiff  be  found  entitled  to  recover, 
he  might  be  allowed  tiie^'sums  he  had  ex- 
pended for  improvements,  and  that  the  prop- 
erty be  sold,  and  from  the  proceeds  he  be 
repaid  the  sums  so  expended  by  him,  after 
deducting  therefrom  the  value  of  the  prem- 
ises before  the  improvements  were  placed 
thereon,  and  interest  thereon.  Further,  pre- 
scription of  sev^i  years  in  himself  and  Mrs. 
Flewellen.  Further,  that  the  Improvements 
were  placed  upon  the  property  with  the  full 
knowledge  of  plaintiff  that  defendant  was 
making  the  improvements  upon  the  premises 
as  his  own  property,  and  she  failed  to  giye 
him  any  notice  of  any  claim  of  right  and 
title  thereto  by  her.  which  conduct  was  a 
fi:aud  upon  defendant;  and  she  now  resides 
out  of  the  state  of  Georgia,  and  has  no  prop- 
erty in  Georgia  out  of  which  defendant  could 
recover  compensation  for  his  improvements. 
Further,  if  bhe  ever  had  title,  it  was  only  a 
life  estate.  He  prayed:  (1)  If  it  should  be 
found  she  only  had  such  life  estate,  and  is 
entitled  to  recover  upon  such  title,  that  she 
first  pay  to  him  the  value  of  his  improve- 
ments and  exx)ensea.  (2)  If  she  has  such  life 
interest,  that  the  premises  be  sold,  and  the 
vaiue  of  her  life  estate,  without  the  improve- 
ments, be  first  paid  to  her,  and  the  balance 
paid  to  defendant  (3,  4)  That  the  value  of 
her  life  interest  be  ascertained,  and  defend- 
ant be  allowed  to  rechiim  the  premises  upon 
paying  her  the  value  of  her  life  interest;  and 
for  general  relief.  There  was  a  verdict  for 
plaintiff  for  the  premises  in  dispute,  and  that 
the  mesne  profits  set  off  the  improvements. 
Defendant's  motion  for  ne\v  trial  was  ovw- 
ruled,  to  which  ruling  he  excepted.  The  mo- 
tion- was  upon  the  general  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc. 
Further,  because  the  court  erred  In  admitting 
In  evidence,  over  defendant's  objection,  the 
instrument  of  writing  attached  to  plaintiflCs 
Interrogatories,  and  called  a  •*trust  paper," 
and  which  was  as  follows:  "(Copy.)  Colum- 
bus, Georgia.'  I  hereby  appoint  Mrs.  Mary 
Freeman,  a  resident  of  Muscogee  county,  a 
trustee  to  take  control  of,  and  exercise  all  due 
discretion  as  she  may  think  beneficial  to, 
such  property,  being  one  house  and  lot  sit- 
uated in  the  lower  end  of  Troup  street,  in  the 
city  of  Columbus,  and  state  of  Georgia,  until 
my  return  to  claim  the  same.  Jeanette  X 
Adams.  Witness:  Isham  Cooper,  B.  D. 
Casey."  Defendant  objected  to  this  evidence 
upon  the  grotmd  that  it  had  not  been  suflQ- 
dently  identified,  nor  its  execution  proved. 
Further,  because  It  came  from  the  custody 
of  plaintiff;  the  subpoena  duces  tecum,  and 
the  affidavit  of  Mary  Flewellen  (formerly 
Freeman)  on  the  back  thereof,  being  before 
the  court,  that  the  paper  has  never  been  in 
her  possession.  Further,  because  the  paper 
was  a  copy,  and  iso  appeared  upon  Its  face. 


Ga.) 


BAKEB  f).  ADAMS. 


29 


snd  90  proof  of  the  caecntlaD  or  ezSatence  of 
an  original  liad  been  aubmltted.  It  appears 
Qttt  plalntlir  teatlfied,  among  other  tbini^: 
^  liTOd  m  Oolnmbaa  so  kmg  I  <Ud  not  keep 
any  aocoont  I  hare  llyed  in  Little  Bock  17 
7ears»  as  near  «8  I  cSrU  tell.  The  deed  of 
tmstee  paper  will  show.  Look  on  that  paper, 
and  it  will  tell  yon  better  than  I  can.  1  gave 
possession  of  the  [land]  to  Mary  Freeman 
undei^  the  paper  of  trasteeshlp,  nntil  I  re- 
turned. I  never  executed  any  paper  to  her,  or 
any  one,  conveying  the  land,  except  the  tms- 
tee paper.  I  left  the  land  with  her,  and  i^e 
was  to  make  it  pay  the  taxes,  and  a  debt  of 
$14  that  I  owed  for  the  lightning  rod.  I 
think:  Isen  Ckxyper  wrote  the  trustee  paper. 
He  got  two  others  to  witness  it.  The  paper 
shows  their  names.  I  can't  read  and  write, 
and  can't  tell  the  trastee  paper  from  any 
other  paper;  bat  I  gave  to  the  <x>mmis8ioner, 
to  be  filed  as  exhibits  to  my  depositions,  all 
the  papers  that  I  have  aboirt  it,  and  one  of 
them  is  the  trastee  paper."  A  witness  for 
plaintiff  testified  that  ^'Isham  Cooper  and  B. 
D.  Casey  are  both  dead,  by  what  people 
say/'  The  so-called  trustee  paper  was  in- 
dorsed, "Copy  trttsteeship  for  Maiy  Freeman,'* 
ai^  was  identified  as  an  exhibit  to  the  depo- 
sition of  plaintiff,  by  the  commissioner  who 
took  the  deposition.  The  subpoena  to  Mary 
Flewellen  required  her  to  produce  the  original 
of  the  paper,  and  she  made  afiidavit  that  such 
paper  was  not  in  her  power,  etc.,  and  never 
had  been.  E2rror  in  admitting  in  evidence  the 
books  introduced  as  state  and  county  tax  di- 
gests, defendant  objecting  thereto  upon  the 
ground  that  the  evidence  showed  that  the 
books  offered  were  copies,  and  not  the  books 
used  by  the  tax  collectors,  but  were  filed  by 
the  receiver  with  the  ordinary,  and  upon  the 
furtfa^  ground  that  the  testimony  showed  It 
to  be  the  custom  of  the  tax  receivers  to  sim- 
ply copy  ^  the  returns  from  one  year  to  ax^ 
other,  and  it  did  not  appear  that  the  returns 
from  1878  to  1889  bad  been  made  either  by 
plaintiff  or  Mary  Freeman.  It  appears  that 
defendant  testified  that  he  had  paid  the  taxes 
and  insmance  ever  since  he  bought  the  i»op- 
erty  from  Mary  Flewellen.  Mary  Flewellen 
testified  that  after  plaintiff  left  she  (witness) 
IHild  the  taxes  on  it  all  the  time  until  she 
sold  it  to  defendant;  that  she  did  not  have 
tt  changed  on  the  tax  books,  did  not  know 
anything  abou^  that,  but  just  told  them  what 
property  it  was  she  wanted  to  pay  the  taxes 
<»i,  and  paid  the  taxes  every  year  to  Mr. 
Moore  and  Mr.  Andrews,  just  as  they  told 
her  the  amount;  and  that  she  returned  the 
property  in  her  own  name.  It  further  ap- 
peared that  the  city  tax  assessors  assessed 
the  property,  previous  to  1889,  to  plaintiff. 
Andrews,  state  and  county  tax  collector  most 
of  the  time  since  1876,  identifled  the  boQks 
shown  to  him  as  copies  of  the  tax  receivers' 
digests  from  1876  to  1889,  inclusive,  which 
were  deposited  in  the  office  of  the  ordinaiy, 
and  testified  further  that  the  books  shown 
wttre  not  those  from  which  he  collected  the 


Qttt,  when  parties  failed  to  gjive  in 
their  property  for  tax,  it  had  been  the  custom 
for  the  tax  receivers  to  copy  the  return  of  the 
property  as  it  appeared  6n  the  tax  digest  for 
the  year  before,  and  witness  coUected  it  from 
whoever  brought  the  money,  according  to  the 
way  it  appeared  on  the  digest  fmmished  him 
by  the  receiver;  tliat  he  had  no  recollection 
oi  ever  having  seen  plaintiff,  and,  as  far  as 
he  could  remember,  Mary  Freeman  always 
paid  the  tax  on  the  property  returned  as 
Jeanette  Adams'.  Brror  in  admitting  in  evi- 
dence, over  defendant's  objection,  the  books 
on  which  the  entries  of  the  city  assessors 
were  made;  defendant  objecting  that  it  ap- 
peared from  the  testimony  that  it  was  the 
custom  of  the  assessors  to  copy  each  year  the 
entries  of  previous  years  as  to  the  parties  to 
whom  property  .was  assessed,  unless  they 
were  notified  to  change  the  assessment  by 
parties.  G^ie  record  does  not  show  thaf  the 
books  on  which  the  entries  of  the  city  asses- 
sors were  made  were  introduced,  but  does 
show  that  the  city  tax*  digests,  which  are 
copied  from  the  assessors'  books,  and  by 
which  the  dty  taxes  are  collected,  were  in- 
troduced, and  that  there  was  evidence  that, 
unless  changes  were  made  in  the  names  of 
the  parties  by  themselves^  the  property  was 
put  down  in  the  same  name  as  on  the  pre- 
vious year's  digest  by  the  assessors,  and  so 
copied  on  these.  Moore,  who  had  been  derk 
of  tiie  dty  council  for  about  80  years,  testi- 
fied that  plaintiff  had  been  paying  taxes  on 
the  pzoperty  for  many  years  before  Mary 
Freeman  commenced  to  pay  them,  and  that 
Mary  Freeman  continued  to  pay  the  taxes 
after  plaintiff  had  ceased  to  do  so,  just  as 
the  lot  had  stood  on  the  tax  books  in  plain- 
tiff's name  until  1889.  Brror  In  admitting 
in  evidence,  over  defendant's  objection,  the 
paper  purporting  to  be  a  tax  receipt  issued 
by  J.  A.  Fraser,  tax  collector,  to  plaintiff  for 

the  year ,  defendant  objecting  upon  the 

ground  that  said  paper  was  not  sufflciently 
identified,  there  being  no  evidence  of  the 
handwriting  of  Fraser;  none  that  he  was 
tax  collector,  or  that  the  receipt  was  Issued 
by  him.  The  only  receipt  purporting  to  be 
signed  by  Fraser  was  a  receipt  to  plaintiff, 
dated  September  6,  1875,  for  state  and  coun- 
ty taxes  for  1874.  Moore  testified  that  Fra- 
ser was  state  and  county  tax  collector  in 
1875. 

Brror  in  refusing  to  submit  to  the  jury 
certain  Issues  of  fact  which  had  been  pre- 
pared under  direction  of  the  court,  and 
agroed  to  by  defendant's  counsd,  and  which 
the  court  had  stated  to  counsel  he  would 
submit  to  the  jury,  .but  plaintiff's  counsel 
insisted  there  was  no  necessity  for  issues; 
said  issues  being  as  follows:  "First  Did  or 
did  not  Jeanette  Adams  make  a  titie  to  the 
I^^mises  In  dispute  to  Mary  ICreeman  (or 
Flewellen)  in  1876,  by  deed?  Second-.  If 
Jeanette  Adams  did  make  a  title  to  the  prem- 
ises in  dispute,  in  1876»  to  Mary  Freeman, 
then  did  Jeanette  Adams,  after  the  entry  of 
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Baker  on  th^  premtoM,  stand  by,,  and,  know* 
Ing  of  Baker's  entry  and  possession,  did  she 
knowingly  permit  Baker  to  improve  the  prop- 
erty, without  dlsdosing  her  title?  Thixd.  If 
you  answer  the  second  qaesUon  aiBrmatiye- 
ly,  then  go  farther,  and  answer  these  queth 
ttons:  (1>  What  was  the  value  of  the  prop* 
erty  at  the  time  Baker  went  into  possession? 
(2)  What  waa  the  value  of  the  rents  of  the 
property  from  the  time  Baker  went  into 
possession  to  present  tltne?  (3)  What  was 
the  value  of  the  improvements  made  by 
Baker?'  The  above  issues  had  been  pre- 
pared at  the  suggestion  of  the  court  pending 
the  argument,  but  the  court  did  not  submit 
them,  in  his  charge,  in  the  words  as  f<Nrmu- 
lated  above:  Error  in  refusing  to  submit  to 
the  jury  certain  additional  issues  of  fact 
requested  by  defendant's  counsel,  said  is- 
sues being  as  follows:  "If  the  jury  should 
find  that  Wesley  Baker  was  a  bona  fide 
purchaser,  without  notice,  and  that  plaintifr 
knew  of  the  improvements  placed  thereon 
by  him,  and  did  not  disclose  her  title,  then 
what  is  the  value  of  the  life  estate  of  plain- 
tiff in  the  premises?  (2)  K  the  jury  should 
find  that  Wesley  Baker  was  a  bona  fide 
purchaser  of  the  premises,  without  notice, 
and  that  plaintiff  knew  of  the  improvements 
placed  thereon  by  him,  and  did  not  disclose 
her  title,  then  what  was  the  value  of  the 
life  estate  at  the  time  Wesley  Baker  took 
possession  thereof?"  The  above  issues  were 
handed  the  coirt  pending  the  argument. 
Error  in  charging:  "It  is  insisted  upon  the 
part  of  the  plaintiff  that  this  title  was  vest* 
ed  in  her  by  one  Stapler,  and  she  has  in- 
troduced a  deed  from  Stapler  to  herself,  by 
which  the  property  was  conveyed  to  her, 
and  at  her  death  it  goes  to  her  daughter 
Indiana  Winter. '  The  court  charges  you,  up- 
on the  introduction  of  tliat  deed,  both  claim- 
ing under  the  same  grantor,  that,  nothing 
more  appearing,  Jeanette  Adams  would  be 
entitled  to  recover  the  premises  in  dispute, 
together  with  whatever  mesne  profits  has 
been  shown  to  you  under  the  testimony." 
Error  in  charging:  "If  you  believe  from  the 
testimony  that  this  deed  conveying  this  prop- 
erty to  Mary  Freeman  was  made  by  her,— 
by  Jeanette  Adams  to  her,— and  the  same 
was  afterwards  destroyed,  then  parol  testi- 
mony would  be  admissible  for  the  purpose 
of  showing  that  fact,  provided  that  they 
had  first  shown  the  deed  had  been  executed 
properly,  and  witnessed  by  two  witnesses. 
It  is  insisted  that  that  is  true.  If  that  is 
a  fact,  you  believe  that  to  be  true,— and  you 
are  to  look  to  all  the  circumstances  and 
testimony  in  the  case  to  see  if  that  is  true,— 
then  you  need  not  go  any  further,  and  an- 
swer the  first  question  in  the  affirmative, 
and  that  ends  the  case."  The  court,  in  said 
charge,  telling  the  jury  that,  if  the  facts 
enumerated  were  shown  to  be  true,  they 
should  answer  the  first  question  in  the  af- 
firmative, but  fiillhig  to  submit  to  them  such 
question  or  issue  of  fact,  and  failing  to  in- 


struct them  that  U  th^  should  find  tht 
factm  as  enumerated  in  said  ctaege  to  b« 
established,  they  should  find  a  veKdict  for 
the  defendant.  Bnror  in  chaiiging:  "On  the 
other  hand.  If  you  do  not  beUere  that  this 
title  passed  out  of  Jeanette  Adams  into  .Kaiy 
Freenum;  If  Wesley  Baker,  finding  Maiy 
Freeman  in  the  possession  of  the  propertar» 
exercising  acts  of  contrcd  and  ownership 
over  it,  purchased  It  In  good  faith,  believing 
she.  was  the  owner  of  the  property,  he  went 
forward  under  that  belief,  and  made  these 
valuable  improvements  upon  this  property,—* 
then  he  would  be  entitled  to  set  off  the 
amount  of  his  improvements  (the  value  of 
his  improvements)  against  the  mesne  proflta. 
And  if  Jeanette  Adams  (she  or  her  agent) 
at  the  time  stood  by,  and  permitted  these 
improvements  to  be*  made,  then  the  defend- 
ant would  be  entitled  to  have  the  life  estate 
sold,  as  first  stated,  for  the  purpose  of  reimr 
bursing.  him  for  whatever  amount  his  im- 
provements exceeded  the  mesne  profits."  The 
court  failing  to  instruct  the  jUKy  that  they 
might  find  the  value  of  the  life  estate  from 
the  testimony,  or  that  they  might  return  a 
verdict  that  the  life  estate  be  sold  for  the 
purpose  of  reimbursing  the  defendant  for  his 
improvementSL  Error  in  charging:  "It  is  in- 
sisted upon  the  part  of  the  defendant  that 
Mary  Freeman,  acting  ajs  an  agent  of  Jean- 
ette Adams,  stood  by  and  permitted  this  to 
be  done  [referring  t6  the  improvements 
placed  upon  the  property  by  the  defendant]. 
The  court  charges  you,  if  you  believe  from 
the  testimony  in  this  case  that  Mary  Free- 
man was  simply  to  take  charge  of  this  prop- 
erty, and  to  hold  the.  same  until  Jeanette 
Adams  could  return  and  call  for  It,  and  that 
she  afterwards  ai^ropriated  it  to  her  own  uae^ 
then  notice  to  her  would  not  be  notice  to  Jean* 
ette  Adams.  Then  she  had  exceeded  her  au- 
thority as  an  agent,  by  attempting  to  appropri- 
ate it  to  her  own  use  by  making  a  title  to  Wes- 
ley Baker.  That  being  a*  fact,  she  repudiated 
her  agency,  and  notice  to  her  would  not  have 
been  notice  to  Jeanette  Adams."  JQrror  in 
charging:  *1f  he  [referring  t6  Wesley  Baker, 
the  defoidant]  knew  that  Jeanette  Adams  had 
once  owned  this  property,  he  ought  not  to  have 
dealt  with  her  as  an  agent  of  Jeanette  AdanuL 
Before  dealing  with  an  agent,  or  any  other 
party,  it  would  have  been  the  duty  of  Wesley 
Baker  to  have  inquired  into  the  extent  of 
her  autiiority  or  her  power  as  an  agent;  and* 
if  he  failed  to  do  so  before  purchasing'  this 
property,  he  would  not  stand  in  the  nature 
of  an  innocent  purchaser,  and  would  not  be 
entitled  to  set  off  the  value  of  his  improve- 
ments, further  than  as  against  the  mesne 
profits."  Error  in  charging:  "But  if  you  be> 
lieve  from  the  testimony  that  Jeanette 
Adams,  by  virtue  of  her  agency  created  In 
Mary  Freeman,  put  it  into  the  power  of 
Mary  Freeman  to  mislead  Wesley  Baker^ 
causing  him  thereby  to  make  these  improve^ 
ments,  and  practiced  a  fraud  upon  him  In 
that  particular,  then  he  would  have  a  right 
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to  set  off  all  In  ezeoM  of  the  ainonitt  of 
iDefliie  prafits  against  the  life  estate  In  the 
estate,  If  yon  find  that  was  a  *fSact"  The 
conrt.  In  said  charge,  falling  to  Instruct  the 
}nry  to  find  the  ralne  of  the  life  estate,  or 
to  find  by  their  rerdlct  the  value  of  the  im- 
piovements,  or  to  find  by  th^  verdict  that 
the  Ufe  estate  should  be  sold  so  as  to  re- 
imburse the  defendant  for  the  value  of  his 
impiovementB,  if  they  should  find  the  facts 
as  enumerated  in  said  charge.  Error  in 
charging:  '^  you  find  that  there  was  fraud 
of  the  sort  named  practiced  upon  him,  in 
determining  this  question  as  to  whether  or 
not  Jeanette  Adams  is  entitled  to  recover  the 
property,  you  will  find  from  the  testimony 
in  this  ease  what  the  mesne  profits  were 
worth.  Then  you  must  find  the  value  of  his 
improvements,  and  you  would  set  off  the 
value  of  his  Improvements  against  the  mesne 
profits,  and  the  amount  in  excess."  Brror 
in  charging,  at  the  dose  of  the  charge:  **It 
you  find  for  the  plaintifT,  tiie  f ortn  of  your 
verdict  would  be,  -We,  the  juiy.  find  for  the 
plaintiff  the  premises  in  dispute.'  On  the 
other  hand,  if  you  believe,  as  I  have  charged 
you  before,  that  Jeanette  Adams  made  a 
title  to  Maiy  Freeman,  you  need  not  go 
any  further,  and  the  form  of  your  verdict 
would  be,  *We,  tte  jury,  find  for  the  defend- 
ant' "  Error  in  failing  to  instruct  the  Jury 
as  to  the  form  of  the  verdict  upon  the  equit- 
able pleas. 

McNeill  &  Levy,   for  plaintiff    in    error. 
Goetcblns  &  GhappeU,  for  defendant  in  er- 


PIEB  CURIAM.   Judgment  afilrmed« 

ATKINSON,  3^  providentially  absent,  and 
not  presiding. 


(9S  Oa.  632) 

WIIiUAMS  V.  GREENWICH  INS.  CO.  OF 
NEW  YORK. 

(Supreme  Court  of  Oeorgia.    June  8,  1896.) 

iNSURASrCB^-ACTION  ON  POLIOT^LliciTATIOir. 

Tliis  case  is  controlled  by  the  dedsions 

ff  tills  conrt  in  Melson  v.  Insurance  Co.,  25  S. 
I  189,  and  in  Maril  v.  Insurance  Co.,  25  S.  E. 
180  (decided  at  the  present  term). 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Muscogee  coun* 
ty;   W.  B.  Butt,  Judge. 

Action  by  Edwin  Williams,  for  the  use  of 
Kyle  &  Go.  and  Rodger's  Sons,  against  the 
Greenwich  Insurance  Company  of  New  Yoiic. 
There  was  a  Judgment  sustaining  a  demui^ 
rer  to  the  petition,  and  plaintiff  brings  eiv 
ror.    Affirmed. 

The  following  is  the  ofBcial  report: 
On  July  6»  1894,  Williams,  for  the  use  of 
Kyle  &  Co.  and  Rodger's  Sons,  brought  this 
action  on  a  fire  insurance  policy  against  the 
Gieenwieh  Insurance  0>mpany.  Upon  the 
call  of  the  case,  defisndant  demurred  to  the 


petition,  and  profert  having  been  tendered 
by  plaintiff.  In  his  petition,  of  the  policy  siied 
on,  the  same,  by  consent  of  counsel  and  of 
the  court,  was  presented  and  read,— for  the 
salce  of  the  demurrer,  being  considered  as 
part  of  the  petition.  The  portion  of  the 
policy  material  to  a  clear  understanding  of 
the  issue  raised  by  the  demurrer,  and  passed 
upon  by  the  court  was  as  follows:  *'No  suit 
or  action  on  this  policy,  for  the  recovery  of 
any  claim,  shall  be  sustainable  in  any  court 
of  law  or  of  equity  until  after  full  compli- 
ance by  the  insured  with  all  the  foregoing 
requirements,  nor  unless  commenced  with- 
in twelve  months  next  after  the  fire."  In 
his  petition  plaintiff  alleged  that  he  filed  his 
action  on  the  policy  against  defendant,  to  re- 
cover said  insurance,  in  the  city  court  of 
Columbus,  on  June  10,  1892,  and  the  same 
was  nonsuited  in  said  court  on  July  2,  1894, 
upon  motion  of  defendant,  whereupon  peti- 
tioner paid  the  costs,  and  renewed  this,  his 
suit  upon  the  policy.  It  further  appeared 
from  the  averments  of  the  petition  that  the 
fire  occurred  on  October  8,  1891.  The  de- 
murrer relied  upon  was  that  the  renewed 
suit  was  not  filed  in  12  months  from  the 
date  of  the  fire,  and  therefore  the  action 
was  barred.  The  demurrer  was  sustained, 
and  to  this  ruling  plaintiff  excepted. 

Brannon,  Hatcher  &  Martin,  for  plaintiff  in 
error.  Van  Epps,  Ladson  -&  I^eftwich,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

ATKINSON,  J.,,  providentially  absent,  and 
not  presiding. 


(99  G«.  134) 

BUUi  V.  EDWARD  THOMPSON  CO. 

(Su^eme  Court  of  (Georgia.    June  8^  1896.) 

pRAOTiCB  —  Notice  to  Plaintiff  to  Prodttos  — 
Efpbot  of  Noncompliancb— Action  on  Notb 

— fiZBIBlTS— IhriDBNOS— RBLSVANOT. 

1.  The  mere  failure  of  a  plaintiff  to  produce 
writings  in  response  to  a  notice  seryed  under 
section  3509  of  the  Code  does  not  entitle  the 
defendant  to  a  judgment  as  in  case  of  nonsuit 
There  must  first  be  an  order  of  court  requiring 
the  party  notified  to  produce  the  papers*  and  a 
failure  or  refusal  to  complv  therewith,  and  the 
court  should  not  grant  such  an  order  ^iJen  the 
defendant's  counsel  refuses  to  state  bow  the 
papers  in  Question  are  material.  'Parish  v. 
Machine  Co.,  7  S.  E.  138,  79  Ga.  682;  Gold 
Mines  v.  Findley,  11  S.  B.  775,  85  Ga.  431; 
Stiger  V.  Monroe  (last  term)  25  S.  E.  478. 

2.  There  was  no  error  in  refusing  to  dis- 
miss an  action  pending  on  the  appeal  in  the  su* 
perior  court  from  a  justice's  court,  on  the  ground 
uiat  the  promissory  note  sued  upon,  instead  of 
a  copy  of  the  same,  was  attadied  to  the  original 
summons  bj  which  the  action  was  begun. 

8.  In  the  trial  of  such  an  action  there  was 
no  error  in  refusing  to  allow  the  defendant, 
who  was  the  maker  of  the  note,  to  testify  to 
the  contents  of  a  lost  written  memorandum 
nigned  by  himself,  and  handed  to  the  plaintiff 
at  the  time  the  note  was  executed  and  delir* 
ered,  it  not  being  insisted  that  this  memoran- 
dum constituted  any  part  of  the  contract  be^ 
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twcen  the  parties*  or  was  accepted  by  the  plain- 
tiff as  such. 
(Syllabus  by  the  Court) 

Error  from  superior  conrt,  Talbot  county; 
W.  B.  Butt,  Judge. 

Action  by  the  Edward  Thompson  Ck>mpany 
against  J.  J.  Bull,  in  justice's  court  There 
was  a  judgment  for  plaintiffi  both  in  that 
court  and  on  appeal  to  the  superior  court, 
and  defendant  brings  error.   Affirmed. 

The  following  is  the  official  report: 
Suit  was  brought  by  the  Edward  Thomp- 
son Company  against  Bull,  in  a  magistrate's 
court  on  a  promissory  note  given  by  Bull 
to  plaintiff  for  $68.10,  dated  January  30, 
1801,  and  due  November  15,  1891.  The  case 
was  taken  by  appeal  to  the  superior  court 
When  the  case  was  called  in  that  court,  de- 
fendant moved  for  a  judgment  of  nonsuit 
against  plaintiff,  on  the  ground  that  plaintiff 
"had  failed  to  comply,  and  failed  to  produce** 
all  of  the  letters  and  papers  called  for  by 
the  notice  served  on  plaintiff,  specifically 
described  in  the  affidavit  of  defendant,  made 
and  filed  as  by  statute  provided.  The  notice 
does  not  appear  in  the  record  or  bill  of  ex- 
ceptions. The  affidavit  of  defendant  was: 
'The  balance  of  letter  dated  March  11, 1892, 
that  he  has  reason  to  believe  that  the  same 
is  in  the  power,  possession,  or  control  of 
said  Edward  Thompson  &  Co.,  and  that  It  is 
material  to  the  issue.  And  affiant  further 
says  that  his  reply  to  letter  of  date  June  8, 
1892,  he  has  reason  to  believe,  has  been  in 
existence,  and  that  the  same  is  in  the  pow- 
er, possession*  and  control  of  said  Edward 
Thompson  &  Co.,  and  that  it  is  material  to 
the  issue.  And  afiiant  further  says  that 
Edward  Thompson  &  Co.  l)as  been  notified 
to  produce  said  papers  through  his  attorney 
at  law,  J.  n.  McGehee,  and  has  failed  to 
produce  the  above  papers.**  The  motion  was 
overruled  on  the  ground  that  defendant's 
counsel  refused  to  state  wherein  the  letters 
referred  to  were  materiaL  The  court  stated 
that  defendant  could  prove  the  contents  of 
the  letters,  if  relevant,  and  counsel  refused 
to  do  so.  To  the  refusal  to  sustain  the  mo- 
tion, defendant  excepted.  Defendant  then 
demurred  to  the  summons,  and  moved  to 
dismiss  the  case,  upon  the  ground  that  no 
copy  of  the  contract,  note,  debt,  or  cause  of 
action  was  attached  to  the  summons.  This 
demurrer  and  motion  the  court  overruled 
because  the  original  note  sued  on  was  at- 
tached to  the  summons.  To  this  ruling,  also, 
defendant  excepted.  Plaintiff  put  in  evi- 
dence the  note  sued  on,  and  closed.  De- 
fendant testified  that  the  note  was  given 
for  24  volumes  of  the  American  &  English 
Encyclopedia  of  Law;  that  at  the  time  It 
was  given,  16  volumes  had  been  delivered, 
and  the  others  were  to  be  delivered  as  pub- 
lished, for  which  he  was  to  pay  plaintiff  $6 
per  volume:  and  that  he  gave  his  note  for 
the  balance  due  on  the  volumes  already  de- 
Uvered^   Defendant  then  offered  to  prove  \)fy 


himself  that  he  subscribed  to  plaintiff  for 
the  24  volumes,  and  at  the  time  he  did  so 
he  gave  to  plaintiCC  a  paper  or  statement 

dated  at  the  time,  to  wit,  February  ^ 

1890,  and  stated  therein  as  follows:  ''I  to 
6  S.  B.  Beporter,  taken  at  f  12.00,  Jackson, 
6a.,  Index,  taken  at  $3.25,  and  $25.00  on  the 
first  11  vols.,  and  such  as  may  be  Issued 
after  the  Uth^  and  before  October  15th, 
1890,  payable  on  said  last  date,  and  balance 
due  for  vols,  then  issued  payable  Jan.  15th, 
1891;  and  then  for  such  as  issued  October 
15th,  1891,  then  on  delivery,"-H5igned  by  de- 
fendant; that  at  the  same  time  plaintiff  gave 
to  him  a  paper  stipulating  that  defendant 
should  give  plaintiff  the  note  in  evidence, 
and,  in  consideration  thereof,  plaintiff  was 
to  furnish  him  the  24  volumes;  that  said 
contract  or  agreement  had  been  lost  and 
after  diligent  search  he  was  unable  to  find 
it;  and  that  the  note  was  given  in  pursuance 
of,  and  in  accordance  with,  that  contract. 
To  this  evidence  plaintiff  objected  upon  the 
ground  that  it  tended  to  add  to  and  vaiy 
the  written  contract  sued  upon,  and  be- 
cause the  testimony  related  to  a  transactton 
prior  to  the  giving  of  the  note,  and  was  ir- 
relevant The  objection  was  sustained,  and 
to  this  ruling,  also,  defendant  excepted. 
Defendant  then  closed,  and  plaintiff  moved 
the  court  to  direct  a  verdict  for  plaintiir 
for  the  amount  of  the  note.  This  the  court 
did,  and  to  this  action  of  the  court  defend- 
ant excepted. 

J.  BiL  Matthews,  Henry  Persons  &  Son, 
C.  J.  Thornton,  J.  H.  Worrill,  and  A.  J. 
Ferryman,  for  plaintiff  in  error. 

J.  H.  McGehee,  for  defendant  in  erroi; 

FEB  OUBIAM.  Judgment  affirmed* 

ATKINSON,  J.,  providentiaUy  absent;  and 
not  presiding. 


(90  Ga.  130) 
BBINEX.BT  et  aL  V.  8ANF0BD  et  aL 
(Supreme  Court  of  Georgia.     May  23,  1896.) 
Wiixa— Rboobd  or  Probatb— Whsv  ADmssrsx.! 

— JU]>OMBNT— OONCLU8IVBNB8S  on  PbNDBHTB 
LlTB  PUBOHABBB. 

1.  Where  a  will  was  probated  in  common 
form  upon  the  affidavit  of  a  single  witnesB,  ana 
admitted  to  record,  it  is  no  objection  to  the 
admissibility  in  evidence,  after  the  expiration 
of  more  than  seven  years  from  the  time  of 
such  probate,  of  a  duly-certified  copy  of  such 
will,  that  the  affidavit  upon  which  the  pro- 
bate was  allowed  may  not  have  been  in  all 
respects  legally  sufficient 

2.  One  who,  during  the  pendency  of  an  ac- 
tion for  the  recovery  of  land,  purchases  it  at 
a  sheriff's  sale  of  the  same  as  the  property  of 
the  defendant  under  a  general  tax  ezecutlom 
against  him,  taken  subject  ^  the  pending  ac- 
tion, is  concJuded  by  s  judgment  subsequently 
rendered  therein  in  the  plaintiff's  favor,  and  on 
the  trial  of  an  action  by  the  latter  against  such 
purchaser  for  the  recovery  of  the  land  the 
record  of  the  former  suit  is,  of  course,  admis- 
sible in  evidence  against  the  defendant. 

(Syllabus  by  the  Conrt) 


Ga.) 


BBINKLEY  «.  SA27TOBD* 


Brror  from  8ap6rt<v  court,  Laurens  ootmty; 
Jobn  O.  Hart,  JvAgt, 

ActloD  li7  J.  W.  ▲.  8aiif6rd  and  otbera 
against  Jack  Brinkley  and  anotber.  There 
was  a  judgment  for  pUdntlffa,  and  defend- 
ants bi^g  enoc*   Affirmed. 

The  following  Is  the  ofBcial  report: 
John  W.  A.  Sanford,  Qngene  H.  Sanford, 
and  Theodore  G.  Sanford  sned  Jack  Brinkley 
and  Lu  G.  Perry  for  1,600  acres  of  lands  tat 
Lanrens  connty,  describing  them,  and  ally- 
ing them  to  be  known  as  the  ^'Jeaie  Sanford 
Lands,**  and  descending  to  John  W.  A.  San- 
ford  by  the  will  of  Jesse  Sanford.  dated 
July  14,  ISIS,  and  to  plalntilKs,  as  remainder* 
men  In  common  after  the  life  estate  of  th^r 
father,  John  W.  A.  Sanford.  They  forthep 
alleged  that  they  recovered  said  lands  at  the 
October  term,  1879,  of  Lanruis  'superior 
court.  Jack  Brinkley  betog  one  of  the  de« 
fendants.  The  present  salt  was  commenced 
on  July  8,  18S4.  Upon  the  trtal,  after  ^e 
taitrodnctlon  of  evidence  on  both  sides,  the 
conn  directed  a  verdict  for  the  pLilntlffs.  To 
this  ruling,  and  to  others  hereafter  stated, 
defendants  executed. 

The  plaintiffs  first  tfflidered  in  evidence  a 
eertlfled  copy  of  the  win  of  Jesse  Sanford, 
to  which  defendants  objected  on  the'  ground 
that  It  bad  not  been  admitted  to  probaite, 
there  being  no  orter  of  probate  upon  It;  and 
upon  the  ground  that  ft  was  admitted  to 
record  upon  the  affidavit  of  one  of  the  sub* 
scrlbtaig  witnesses,  who  failed  to  testify  that 
the  wttnesies  to  the  will  signed  the  seme 
in  presence  of  the  testator,  or  at  his  request 
The  court  overruled  the  abjection  and  ad- 
mitted the  will,  stating  that  it  had  been  regu- 
larly probated  In  common  form.  This  wHl 
purports  to  have  been  made  on  July  14,  ISIS^ 
by  Jesse  Sanford,  of  Baldwin  county,  fol* 
lowing  whose  sli^ture  appears  the  ttktxy: 
''Signed,  sealed,  and  admowledged  in  pres- 
ence of*  three  persons  signing  as  witnesses. 
Then  follows  an  affidavit  by  Steri&ig  Bass, 
one  of  these  witnesses,  nhat  he  saw  David 
Thomas  and  John  Moore  sign  the  same  as 
witnesses,  and  that  he  himself  signed  the 
same  as  witness,  and  that  each  of  them  saw 
Jesw  Sanford  sign  and  seal  the  same  as  hla 
last  wHL*'  This  is  dated  March  5,  1827,  and 
bears  test  In  the  name  of  "R.  A.  Green,  Cl'k 
G.  G**  Then  follows  an  entry  of  record, 
March  9,  1829,  signed  by  the  same  person  as 
clerk.  The  second  iMm  of  this  wHI  is:  ''I 
lend  unto  my  son  John  W.  A.  Sanford,  dur^ 
log  his  natuml  life,  all  the  lands  which  I 
hold  or  claim  in  Laurens  county,  •  •  * 
which,  after  his  death,  shall  descend  to  his 
lawful  child  or  cliildren;  but,  in  the,  event 
of  his  having  no  such  child  or  children,  the 
property  aforsBSid  then  to  revert  to  my  es> 
tate,  and  be  equally  divided  among  my  chil- 
drenu**  The  plalntiffisi  tkeei  offered  in  evi- 
dence the  record  of  a  suit  brought  by  them 
on  September  8,  1877,  tlie  same  being  an  ac- 
tkim  of  ejectment  for  the  same  premises  as 
v.25sjB»nal— 4) 


are  here  involved,  against  Robert  Wayne,  as 
guardian  f  <»  GrlUa  Troup  Vlgal  Gunatlc),  and 
against  Jack  Brinldey  and  others,  as  tenants 
In  poaiession;  in  which  suit  verdict  and 
Judgmoit  appear  to  have  been  rendered  In 
favor  of  the  plalntilEs  pgwiturt  the  defendants 
on  Gct6ber  16,  1879,  for  the  premises  in  dis- 
pute. To  this  record  defendant  objected,  on 
the  grounds  that  Brlnfeiey  was  dead,  and  a 
mere  nominal  party,  and  that  the  same  was 
sought  to  be  used  against  the  admlaiatnitor 
of  Perry  (who  IxaA  died  pending  the  present 
suit,  his  admtailstrator  having  been  made  a 
party  defendant),  and  that  Perry  was  not  a 
party  or' privy  to  the  verdict  and  judgm^it 
so  rendered.  Th^e  behig  no  proof  of  Brink- 
ley's  death,  tiw  court  overruled  the  objec- 
tion. Plaintiffs  introduced  the  interrogatories 
of  Bdwln  Holmes,  taken  on  January  81, 1887. 
He  testUtod:  **l  know  the  parties.  I  reside 
in  Laurens  county,  about  a  mile  from  the 
premises  in  dispute.  Am  now  in  my  seventy-^ 
ninth  year.  I  have  known  the  premises  in 
dlqprute  for  sixty  or  sevenly  years.  Tlie  land 
[giving  boundaries]  eontains  1,500  acres,  and 
has  been  known  as  the  'Sanford  Lsnd.*  De- 
fendant Jack  Brinkley  Is  in  posBession  of  it, 
and  was  In  poasesfiton  on  July  8,  1884*  The 
annual  rental  for  It  since  1879  Is  000  pounds 
of  lint  cotttm.  When  I  first  knew  the  place, 
Jesse  Ssnfozd  was  In  possession.  Subse- 
quently it  passed  into  the  possession  of  Gov- 
ernor Troup,  Slid  sliioe*  his  death  J.  A.  Vlgal, 
Robert  Wayne,  L.  O.  Perry,  and  Jack  Brink- 
ley,  up  to  the  present  Robert  Wayne  moved 
Che  fteidng  for  a  mile  and  a  half,  and  placed 
the  same  on  other  lands.  Do  not  recollect 
the  date  of  said  removal,  but  think  It  wan  ten 
or  twelve  years  ago*  Xesse  Sanfbrd,  Gov. 
Troup,  and,  aftef  his  death,  John  A«  Ylgal, 
Robert  Wayne,  L.  O.  Peny,  and  Jack  Brink- 
ley,  each  occupied  and  cultivated  the  land, 
sold  the  timber,  and  rented  out  the  same. 
The  cutting  of  the  timber  was  allowed  while 
in  the  possesilon  of  Robert  Wayne."  John 
W.  A.  Ssnfbrd,  one  of  the  plaintiffs,  testified: 
"We  aru  giandchfldren  of  Jesse  Sanford, 
and  children  of  J.  W«  A.  Sanford,  for  whom 
I  was  named.  Jesse  Sanford  died  February 
18,  1827.  My  father,  J.  W.  A.  Sanford,  died 
September  12,  187a  We  are  his  only  heirs 
at  law.  I  first  claimed  this  land  by  letter 
some  time  after  the  death  of  my  father.  Rob- 
ert Wayne  was  trustee  for  Mrs.  O.  T.  Vlgal. 
The  lettar  was  written  to  him,  but  he  was 
not  representing  me  h&e  at  alL  I  employed 
McEZinley  to  represent  me  here,  and  I  think 
he  engaged  or  associated  Stanley,  and  he 
brought  the  salt  to  recover  the  land.  We  had 
no  ag^it  here  looking  after  the  land  after  my 
father  died,  except  our  attorney,  Stanley, 
whom  I  recognised  an  su<di  afler  the  bringing 
of  the  suit  in  1877.  I  do  not  remember  when 
I  engaged  McE:iAley,  but  certainly  before  the 
suit  against  Wayne  in  1877.  N<>body  re- 
tumed  the  lands  for  me  from  1870  to  1877, 
that  I  know  of.  Wayne  held  the  land  fdr 
Mrs.  Vigalv  who  was  in  possession,  I  presume. 
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I  onlx  paid  the  tactefton  the  land  one  year,bnt 
do  not  remember  whether  It  was  before  or 
after  the  ault  was  brought.  Stanley  notified 
me  that  the  taxes  were  due  for  that  y^ar,  and 
I  sent  the  money.  I  did  not  have  the  land 
returned  for  taxation,  and  I  do  not  think  my 
brothers  did.  I  know  the  one  In  California 
did  not  I  have  no  recollection  of  returning 
It  The  plaintiffs  in  the  suit  brought  in  1877 
are  the  same  as  in  the  present  case."  The  plain- 
tiffs having  closed  upon  the  foregoing  evi- 
dence, defendants  moved  for  a  nonsuit,  "up- 
on the  ground  that  they  had  failed  to  show 
that  Perry  was  claiming  in  privity  of  title 
with  Jesse  Sanford  in  any  way  to  bind  blm 
by  the  judgment  in  the  case  of  Sanford  v. 
Brinkley,  under  which  judgment  was  a  re- 
covery in  lavor  of  the  Sanford  heiiB.**  The 
motion  was  overruled. 

Defendants  introduced  a  tax  execfltlon  dat* 
od  January  26,  1878,  commanding  >that  of  the 
goods  and  chattels,  lands  and  tenements  of 
Robert  Wayne,  guardian  Cor  Mrs.  O.  T.  Ylgal; 
the  sum  of  ^6  be  piade,  *'it  being  the  amotmt 
of  her  tax  for  the  year  1877."  -Upon  this 
execution  was  an  entry  of  levy,  P^ruaiy  25, 
1S78,  upon  the  lands  In  dispute,  signed  by 
the  sheriff;  also  an  entry  of  "notice  given," 
bearing  the  same  date,  but  not  signed,  and 
not  stating  to  whom  the  notice  was  given; 
also  an  entry  signed  by  the  iheriff,  stating 
that  **the  above  levy*'  was  sold  by  him  be- 
fore the  courthouse  door  on  June  4,  1678, 
nnd  was  knocked  off  to  W.  B.  Jones  &  Ck)., 
the  highest  bidders,  for  $90;  and  that,  after 
paying  $10  costs  and  $36  in  satiafactlon 
of  the  execution,  the  overplus  "was  order^ 
ed  held  up  by  R.  A..  Stanley,  attorney  for 
T.  G.  Sanford  et.al.,  remaindier-men:"  The 
sheriff  .thereupon: made  a  deed  conv^lng  the 
land  to  W.  B.  Jones  &  Ck).,  upon  the  back  of 
which  deed  an  entry  was  made  on  April  6, 
1879,  signed  by  W.  B.  i  Jones  &  Co.  and  the 
members  of  said  flrin,  stating  that,  "For 
valde  received,  we  hereby  transfer  the  wltiih 
in  deed,  with  all  tiie  rights  therein  contained, 
to  li.  a  Perry  &  Ck)."  The  deed  was  reeoijd'- 
ed  July  2,  1879.  Defendants  Introduced  the 
testimony  of  M«  L.  Jones,  one  of  the  firm 
of  W,  B.  Joned  &  Co.:  "L.  C.  Perry  &  Oo. 
paid  me  what  we  paid  for  the  land.  The  rear 
son  we  transferred  the  proper^  before  the 
twelve  months  expired,  we  thought  that 
Wayne  had  a  right  to  the  deed.  Mr.  Conner 
led  us  to  believe  it  I  do  not  remember  that 
Te/ny  told  us  that  he  was  making  the  trans- 
fer for  Wayne.  He  might  have  done  so.  I 
do  not  remember  the  conversation  had  with 
Perry.  Do  not  remember  that  any  one'  was 
present  except  Conner,  nor  what  was  said 
.about  it  I  thotxght  Conner  was  attorney  for 
Wayne.  Am  not  prepared  to  swear  that  he 
was.  It  was  a  mere  vague  opinion.  If  I 
knew  who  reiMresenited  Wayne  as  attorney 
then,  I  do  not  remember  now.  L,  C.  Perry 
and  J.  M.  ReUihart  composed  the  firm  of  Ii. 


C.  Perry  &  Go.  .  Belnhart  lived  in  New ' 
York.  He  lived  here  befoare  187B*^  Dennis 
McLendon  testified:  "I  was  the  sheriff  that 
sold  the  land  in  dispute.  I  know  where  it 
lies.  My  recollection  is  that  the  larger  por- 
tion of  it  has  never  been  .cleared,  a  portion 
being  in  the  swamp.  A  large  portion,  a  mile 
or  more  out  from  the  river,  is  not  cleared.  I 
mean  to  say,  a  mile  in  the  woods.  I  cannot 
now  tell  what  portion  is  .in  4mltivation  and 
what  in  the  woods.  There  are  flevenl  ponds 
on  it,  some  of  them  30  or  40  acres  in  size. 
They  might  be  ditched,  and  reduced  to  a 
state  of  cultivation.  I  do  not  remiember  what 
portion  of  the  land  was  in  cultivation.  The 
sale  was  f^r,  and  everybody  had  an  oppor- 
tunity to  bid.  Mrs.  Vigal  owned  a  good  deal 
of  land  in  this  county.  Tbey  wanted  me  to 
make  the  money  ont  of  the  fi.  fa.  on  the  land 
of  the  parties.  I  went  to  Wayne,  and  he 
pointed  ofut  this  tract  of  land.  I  do  not  recol* 
lect  that  I  started  to  levy  on  other  land  to 
mhke  this  money  before  I  .levied  on  this* 
There  was  a. right  smart  stir  abo«t  the  sale. 
I  lived  seven  miles  from  the  land,  on  the  op- 
posite side  of  the  river.  I  do  not  know  where 
the  boundaries  are.  Do  not  know  that  the 
ponds  are  on  the  land*  only  an  I  have  been 
told.  My  brotheD-in-htw  lived  near  the  hmd^ 
and  he  showed  me  the  line,  between  the  San- 
ford and  Smith  lands.  I  suppo^  the  land  is 
now  worth  $2  p^acre.  It  was  worth  at  least 
91  an  acre  then.  I  think'  the  timber  had  been 
ctit  (^  it  in  1873.  If  Stanley  withdrew  the 
notice  to  hold  up  the  overplus  of  the  pro* 
ceeds  of  the  tax  sale,  I  do  not  remember  It 
I  think  he  got  in  possession  of  the  money. 
Do  not  think  he  was  the  attorney  of  Wayne. 
Do  not  recollect  who  Wayne's  attorney  wa% 
nor  that  Stanley  gave  notice  on  the  day  <rf 
sale  that  the  land  belonged  to  Sanford.  He 
gave  notice  to  hold  up  the  money.  I  do  not 
recollect  that  I  told  Robert  Li.  £U>dgera,  at- 
torney, that  the  overplus. was  tujEned  over  to 
Wayne.  I  had  a  eonvecsatioa  with  him.  Do 
not  recollect  what  I  told  him^  .  My  recollec- 
tion is,  Stanley  controlled  the  money.  Mra. 
Ylgal  was  the  daughter  of  George  M.  Troop. 
I  caimot  tell  what  a  fahr  valuation  of  this 
land  would  be  at  a  tax  execution  sale.  It 
would  not  bring  as  much  at  such  sale  as  it 
would  at  private  sale.  It  brought  a  fair  price 
at  that  kind  of  sale.  While  I  do  not  think 
it  sold  at  its  value*  yet  it  brought  as  much 
as  land  usually  does  at  such  sales  or  sales  of 
that  character. .  I  consider  it  a  fair  valuation 
at  a  tax  sale." 

John  M.  Stubbs,  Roberts  &  Bttrch,  and 
Harrison  A  Peoples,  for  plaintiffs  in  error. 
A.  F.  Daley  and  Felder  d:  Davis,  for  defend* 

ants  in  error. 

PBR  CURIAM.    Jndgmoit  afllrmed. 

ATKINSON*  J.,  providentially  absent,  and 
not  presiding. 
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8ANFOBD  t.  BATB8  et  i^ 
(BniveiiM  Ck>tirt  of  G«orsia.     June  12,  1896.) 

WbITS^RBTUBN  OFSbBYIOB— iMPBACHMBirr— Pfto 
OBOOKB— JaDOMSNT— ATTAOK  BY  IlLBOAI<ITT. 

1.  The  tviith  of  a  return  of  service  eattt- 
ed  upon  a  declaration  by  a  sheriff,  stating  that 
he  had  serred  the  defendant  with  a  copy  of  the 
declaration  and  process  by  learing  the  same  at 
his  most  notorioQs  place  of  abode,  cannot  be 
called  in  qnestion  wioioiit  trarersin^  the  returo 
and  making  th^  officer  a  party. to  the  traverse* 
Sach  trarerse  may  and  must  be  filed  by  the 
defendant  at  the  first  term  after  notice  of  such 
entry  is  had  by  him.  In  the  absence  of  such 
traTerse,  tJo^  entry  of  serrioe  is  conclusive. 

2.  A  jud^^ent  rendered  by  a  <;ourt  with- 
out jurisdiction  Is  void,  and  can  be  treated  by 
the  defendant  as  a  m&pe  nullity;  but  he  can* 
not,  when  he  has  been  served,  go  behind  such 
judgment  by  an  affidavit  of  illegality.  Ood& 
laSri;    Hartsfield  vrMorris.  ISlj.  E.  863,^ 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd  county;  G. 
A.  EL  Harris,  Judge. 

Execution  In  favor  of  Charles  I^.  Bates 
and  others,  survivors,  against  V.  T.  San- 
ford,  was  levied,  and  defendant  Interposed 
an  affldaylt  of  illegality,  which  was  dismiss- 
ed, and  defendant  brings  error.     Affirmed. 

The  following  1^  the  official  report; 

An  execution. in  favor  of  Bates  et  al^  sor- 
viYors,  against  Sanford,  based  on  a  judg- 
ment of  June  Ul,  188d,  in  the  city  court  of 
Floyd  county,  was  levied  on  certain  propr 
erty.  The  defendant  interposed  an  illegal* 
it7  on  the  grounds:  (1)  He  iwas  never  serv- 
ed with  any  process  and  ooiiy.  of  tho  declai»r 
tioa  in  the  caae^  and  did  not  appeac  either 
in  person  or  by  any  authorised  agent  or  atr 
tomey;  nor  has  he  had  his  day  in  court 
before  the  renditionof  said  judgment  against 
him;  nor  did  he  lufve  any  notice  or  knowl* 
edge  of  the  same  until  long  after  the  judg- 
ment was  obtained.  (2)  At  the  time  the  suit 
was  brought,  and  up  to  the  time  the  judg- 
ment is  claimed  to  have  been  rendered,  oe 
resided  in  Grieen  county,  Ga.*  and  not  in  the 
county  of  Floyd,  and  the  city  ^court.  of  Floy4 
county  had  no  Jurisdiction  of  his  i  person  to 
render  the  judgment  against  him.  Upon  the 
trial  of  the  illegality,  plaintiffs  introduced 
the  execution,  with  entries  thereof  the  dec- 
laration and  process,  with  entries  thereon, 
and  the  judgment  upon  which  the  execution 
issued.  Defendant  offered  the  following  ev- 
idence: At  the  time  of  the  flUng  of  the  suit 
he  was  not  a  resident  of  Floyd  county,  nor 
was  he  in  said,  county  during  1889  (the  suit 
was  brought  in  January*  1889),  |>ut  resided 
and  was  in  Green  coun^;  that  he  had  no 
notice  of  the  suit,  did  iu>t  plead  to  the  same, 
did  not  appear  in  person  or  by  any  one  au- 
thorized to  appear  for  him,  and  was  not  rep- 
resented in  the  court  All  oiC  this  evidence 
was  objected  to  by  plaintiffs,  and  was  re> 
jected  by  the  court  The  court  on  motion 
of  plaintiffs,  upon  an  inspection  of  the  rec- 
ord, held  that  it  appeared  that  the  declara- 
tion alleged  the  defendant  lived  in  FljOyd, 


esmitO^  tliait  the  entry  of  tto  deputy  ifti6riff 
•f  Floyd  couDty  ^  tbA  prooees  showed  that 
■enriee  had  be«i  perfected  by'  leaving  a 
eofv  of  the  dedaiattOD  and  process  "^t  his 
most  notorious  place  of  abode,"  and  that 
defendant  was  thereby  concluded,'  unless  he 
tied  a  traverse  of  the  rcftum  of  service, 
wlil<di  must  be  done  at  the  ^rst  term  after 
he  had  notice  of  such  service;  that  the  al- 
legation as  to  the  jurisdiction  falsified  the 
ofELcer's  return,  and  such  officer  was  a  nee*^ 
esaary  party  -when  his  return  vras  attacked; 
that  a  want  of  Jurisdiction/  tiie  proceedings 
being  regnlar  up<M(i  their  face,  should  have 
been  set  up  by  plea  at  the  first  term  of^  th« 
court  before  judgment;  tha!t  the  record,  by 
inspecCioiv  showed  that  the  court  had  ju- 
risdiction to  render  the  judgment;  that  in- 
asmuch as  there  was  no  trayeirse  filed  to 
the  return  of  service,  defetidant  could  not 
go  behind  the  judgment  by  illegality;  that, 
under  tlie  record,  d^endant  could  not  attadc 
the  jurisdiction  of  tiie  court  by  Ulegality; 
and  that  the  evidence  offered  was  inadmis- 
sible, and  ought  to  be  ruled  out.  Whereup^ 
on  the  court  rejected  the  evidence  and  dis^ 
missed  the  affidavit  of  illogaUty. 

I>efendant  a^a^sos  errpr.  aa*  foUoHrs;*  (1) 
The  jurisdiction  of  the  city  court  of  Floyd 
county  Qxt?fBids  q^  to.  tht  limits  of  ttet 
county,  except  where  otherwise  expressly 
P)K^vided  by  law.  A  joulgngi^l^  venduced  ap- 
on  promissory  notes  and  ^counts  a^^da^t  a 
citizen  of  Green  county  by  a  Floyd  county 
court  is  without  jurisdiction,  and  therefore 
absolutely  null  and  void,  and  can  be  at- 
tacked la  any  coivti  wherO'  and  at  any  time 
it  becomes  jf^tfti^l  to  .th^  in,ter^t  of  the 
party  to  consider  it  This  illegality  made 
the  question  of  jutlsdlctiOD,  and  is  one  of 
the  modes  provided  by  law  for  so  doing; 
aj^  th9- •court  erred  in  holdin^^  this  record 
was  conclusive,  unless  attacked  by  traverse 
of  the  officer's  return  of  service,  P)  The 
allegations  of  a  declaration  and  simple  re- 
turn of  servios  do  not  per  se,  constitute  or 
give  jurisdiction,  and  this  is  especially  true 
where  the  return  of  service  is  not  personal. 
The  jurisdiction  of  a  court  can  be  attacked 
without  a  traverse  of  return  of  service  that 
is  not  personal  To  render  a  judgment  valid 
there  must  be  jurisdiction,  not  only  of  the 
subject-matter,  but  of  the  person.  The  re- 
turn of  service  by  leaving  at  his  most  no- 
torious place  of  abode  gives  ho  jurisdiction 
of  a  person  who  resides  In  another  jurisdic- 
tion. If  It  does,  then  the  property  of  a  cit- 
izen located  in  a  different  county  than  his 
residence  can  be  subjected  to  levy  and  sale, 
by  an  entry  of  a  miniatMal  officer,  without 
any  notice  to  d^endant  that  any  suit  waa 
pending  either  against  him  or  his  property. 
A  marked  distlnctioii  exists  between  pro- 
ceedings in  rem  and  in  personam,  and  the 
jurisdktioii  of  courts  tlierein.  C3)  Had  there 
be^n  personal  service  on  Sanford  in  this 
case^  then  the  record  would  have  condnded 
him,  unless  he  had  pleaded  to  tbo  juriadlo- 
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tlon.befoise  Jutement,  or  tsaTecsed  tlie.  re* 
turn,  if  Aot  true,  utter  judismeut,  at  the  flrst 
term  after  notice  of  such  aerrlce.  And  it  ia 
insisted  the  court  erred  in  holding  the  juris- 
diction of  the  court  could  not  be  attacked  by 
illegality  unless  there  was  a  traverse  to  the 
return  of  serrice^  the  record  disclosing  that 
the  service  was  not  personal  or  the  Judg* 
ment  one. in  rem.  (4)  Sanford  alleged  the 
court  rendering  the  judgment  levied  had  no 
jurisdiction  so  to  do;  that  at  the  time  of 
beginning  the  suit,  up  to  and  after  the  date 
of  the  judgment,  he  lived  in  Green  county, 
and  not  Floyd  county;  that  he  had  no  notice 
of  any  such  suit,  did  not  appear  or  plead 
to  the  same,  did  not  authorize  any  one  nor 
did  any  one  appear  for  him  or  represent  him. 
This  was  all  refused  by  the  court,  upon  ex- 
amination of  the  record,  wherein  the  decla- 
ration recited  Sanford  lived  in  Floyd  coun- 
ty, and  the  ministerial  officer  entered  a  re- 
turn on  the  process  that  he  had  served  the 
defendant  by  leaving  a  copy  of  within  "at 
his  most  notorious  place  of  abode,"  holding 
this  was  conclusive,  and  would  not  lie 
against  the  same.    This  ruling  was  error. 

McHenry,  Nunnally  &  Neel,  for  plaintiff  In 
error.    O.  Rowell,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 
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BIATTHBWS  v.  DONOVAN  et  aL 
(Supreme  Court  of  Georgia.*  June  12,  1886.) 

INJUNOTION— 'DbNIAL  on  CONTLIOTINe  JBVIDBNCS— > 

ABU8B  OF    DiSORBTION— APPBAL.— RbO- 

OBD— PRBSUMPTIONa 

The  question  whether  or  not  an  injnse- 
tion  shonid  be  granted  depending  upon  the 
meaning  of  a  written  lease,  which  was,  in  its 
terms,  ambiguous,  and  the  evidence  offered  pro 
and  con  to  show  what  its  real  meaning  was 
being  conflicting,  this  court  will  not  overrule 
the  discretion  of  the  trial  Judge  in  denying 
the  injunction.  While  some  of  tne  evidence  of- 
fered in  behalf  of  the  prevailing  party  may  not 
Jiave  been  strictly  relevant  and  legal,  it  cannot 
be  definitely  determined  from  the  Dill  of  excep- 
tions whether  the  trial  judge  considered  and 
acted  upon  the  same  or  not. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Montgomery 
w'ounty;  O.  0.  Smith,  Judge. 

Petition  by  George  N.  Matthews  against  W. 
O.  &  W.  J.  Donovan.  Prom  a  decree  for  de- 
fendants, plaintiff  brings  error.    Affirmed. 

The  following  is  the  official  report: 
Mattitiews  brought  his  petition  against  W.  O. 
&  W.  J.  Donovan  to  restrain  them  from  cut- 
ting the  sawmfll  timber  on  a  tract  of  land  in 
Montgomery  county.  Defendants,  by  their 
answer,  alleged  that  they  were  the  owners  of 
the  turpentine  and  sawmill  timber  on  the  land, 
which  was  acquired  by  them  from  W.  &  T.  J. 
Ftltcbett  on  February  15)  1895,  who  acquired 
the  same  f^om  P.  A.  McQueen,  common  gran- 


tor, on  September  15,  1888.  The  tajnnctieii 
prayed  for  was  refused,  and  tQttiis  niUng 
plaintiff  excepted,  and  made  other  ezceptlaqfik 
hereinafter  to  be  noted.  At  the  hearing  it 
was  admitted  that  both  plaintiff  and  defend- 
ants claimed  under  McQueen^  sad  that  the 
true  title  went  down  to  and  in  McQueen. 
Further,  that  the  real  and  only  issue  was 
whether  or  not  the  written  instrument  made 
on  September  15,  1888^  by  McQueen  to  Wil- 
liam &  T.  J.  Pritchett,  conveyed  tbe  tULwrnHXL 
timber  on  the  land,  in  addition  to  th^  use  of 
the  trees  for  turpentine  purpbses.  Petiti<Micr 
introduced  a  deed  dated  November  8,  1886, 
by  McQueen  to  him,  conveying  76  acres  of  the 
land  in  controversy,  in  consideration  of  $800, 
properly  executed,  and  recorded  November  12, 
1896.  Also,  a  deed  dated  November  16,  1892, 
by  .McQueen  to  A.  B.  Small,  to  the  balance  of 
the  land  in  controversy,  properly  executed,  and 
recorded  December  14, 1892.  Also,  a  deed  by 
Small  to  plaintiff,  dated  December  9,  1895, 
properly  executed,  and  conveying  the  Uuid 
deeded  to  SmalL  Also,  affidavit  of  W.  H. 
Hancock:  He  is  acquainted  with  the  leases 
taken  usually  by  turpentine  operators,  and 
those  taken  by  sawmill  men  for  turpentine 
purposes  and  sawmill  timber  purposes.  When 
a  turpentine  operator  leases  timber  for  tur- 
pentine purposes,  the  lease  asuaUy  includes 
the  necessary  timber  for  coopemge  and  still 
purposes,  but  does  not  Include  the  sawmill 
timber.  On  the  contrary,  turpentine  opera- 
tors and  sawmill  m^i  make  distinct  and  sep- 
arate leases  for  the  separate  purposes  for 
which  they  desife  the  use  of  the  timber,  and 
that  the  term  "and  timber,"  following  a  clause 
in  the  lease  omveying  timber  for  turpentine 
purposes,  means  only  the  amount  of  timber 
necessary  for  the  successful  prosecution  of  a 
turpentine  business,  and  does  not  mean  the 
timber  for  sawmill  purposes.  Also,  similar 
affidavit  of  S.  A.  Kinnard  and  others,  who 
fu^er  deposed  that,  when  It  is  intended  by 
the  lessor  to  convey  timber  for  turpentine  pur- 
poses and  sawmill  punxMses  at  the  same  time 
the  turpentine  privilege  is  conveyed,  such  pur- 
pose is  plainly  expressed,  and.  If  any  reserva- 
ti<Mis  of  timber  are  made  In  such  leases,  they 
only  refer  to  size  of  trees  to  be  cut,  and  that 
a  lease,  in  terms,  **the  turpentine  and  timber,** 
made  to  one^  operating  solely  as  ia  manufac- 
turer of  naval  stores,  is  Intended  only  to  mean 
that  such  timber  shall  be  used  in  the  due 
course  of  the  naval-stores  manufacturing  busi- 
ness, and  does  not  convey  the  timber  for  saw- 
mill purposes.  Affidavit  of  McQueen:  He 
leased  the  land  in  controversy  to  William  6t 
T.  J.  Pritchett  for  turpentine  purposes,  in  con- 
sideration of  one  dollar  per  acre.  The  lease 
was  only  Intended  to  convey  to  the  Pritchetts 
the  timber  on  the  land  for  turpentine  puriKwes, 
allowing  them  to  cut  such  trees  as  they  might 
need  for  cooperage,  in  the  prosecution  of  their 
turpentine  business,  while  working  the  timber 
for  turpentine  purposes.  It  was  expressly 
understood  between  htm  and  tiiem  that  the 
lease  was  to  them,  and  they  were  to  cut  and 
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box  tbe  timber  for  tiirpeiitioe  purpose^  tbem- 
•elTes,  and  not  sell  or  dispose  of  tbe  lea^se  to 
any  person.  Tbat  tbe  words  "and  timber," 
In  the  lease,  ooljr  Included  sucll  of  tbe  timber 
as  tbey  needed  for  cooperage  and  other  pur* 
poses  necessary  to  the  prosecution  of  tbeb; 
turpentine  business,  and  did  not  convey  any 
right  to  the  sawmill  timber.  The  price  paid 
for  the  tnrp^tine  priyllege  so  leased  was  the 
average  mai&et  price  for  timber  for  tui^tentlne 
purposes  only.  At  the  time  of  maJdng  the 
lease  the  timber  cm  the  land  was  worth  two 
dollars  per  acre  for  sawmill  timber  purposes, 
in  addition  to  the  one  dollar  per  acre  for 
turpentine  pririleges. 

Defendants  introduced  the  lease.  This  lease 
was  by  McQueen  to  the  Pritchetts  of  "180 
acres  of  pine  land,"  giving  the  boundaries, 
"for  turpentine  and  timber  purposes  only  for 
and  during  the  term  of  five  years  from  Ume 
of  cutting  said  boxes,  at  the  rate  of  $1.00 
per  acre."  "The  parties  of  the  second  part 
agree  to  use  said  land  and  timber  for  the  pur- 
poses herein  mentioned  only,  and  that  they 
will  not  injure  nor  destroy  said  timber  any 
more  than  is  necessary  for  the  full  enjoyment 
and  prosecution  of  the  business  or  purposes 
hereinbefore  mentioned,"  etc«  On  this  lease 
was  a  written  transfer  of  the  same  by  the 
Pritchetts  to  defendants  "for  sawmill  pur- 
poses, turpentine  privileges  excepted."  Der 
fendants  introduced  the  affidavit  of  Peter  Ollf • 
ton  that  McQueen  said  to  him  about  Novem- 
ber 1,  1805,  that  he  had  sold  to  plahitiff  hU 
home  place  in  Montgomery  county,  and  as 
soon  as  the  lawsuit  was  determined  he  (Mc- 
Queen) would  get  $150  more,  and  tbat  plaintiff 
knew  or  thought  there  would  be  a  lawsuit  on 
the  property,  and  h^d  the  above  amount  as 
protection  against  loss  to  him.  Affidavit  of 
W.  T.  Bhodus:  He  was  present  when  the 
trade  between  McQueen  and  the  Pritchetts  was 
agreed  upon,  witnessed  the  contract,  and 
heard  described  by  the  parties  tbe  details  of 
its  terms,  and  the  scope  and  extent  of  the 
same,  which  embraced  all  the  turpentine  and 
sawmill  timber  on  the  land,  and  was  so  agreed 
upon,  understood,  and  accepted  by  all  the  par- 
ties at  the  time,  and  so  acted  upon  by  them 
since  the  same  was  made.  Affidavit  of  J.  A. 
Riddle:  On  September  30,  1888,  he  heard  Mc- 
Queen acknowledge  that  the  sawmill  and  tur- 
pentine timber  on  the  land  was  leased  and 
Bc^d  by  McQue^  to  the  Pritchetts,  Affidavit 
of  A.  H.  McCrimmon:  He  icnows,  from  ad- 
missions of  McQueen  since  the  sale  by  him, 
that  McQueen  had  in  good  faith  sold  the  tur- 
pentine and  sawmill  privileges  on  the  land  to 
tbe  Pritchetts,  and,  although  McQueen  cut 
some  of  the  timber  on  the  land,  yet,  when  ob- 
jected to  by  the  Pritchetts,  McQueen  desisted 
from  the  cutting,  admitting  Pritchetts'  owner- 
ship thereof,  and  agreed  to  give  them  certain 
other  timber  in  payment  for  what  was  cut 


This  tmnsactiim  occurred  about  March,  ISSKk 
Affidavit  of  W.  O.  Donovan:  Acc<Hrding  to  his 
knowledge  and  belief,  Matthews,  at  the  time 
of  the  purchase  from  McQueen  of  the  land, 
had  knowledge  of  the  fact  of  the  sale  of  the 
sawmill  timber  thereon  by  the  Pritchetts  to  the 
defendants,  and  hetove  said  purchase,  and  also 
the  sale  by  McQueen  previously  made  to  the 
Pritchetts.  Affidavit  of  T.  J.  Prltchett:  By 
the  terms  of  the  sale  by  McQueen  to  them, 
their  purchase  being  of  the  sawmill  and  tur- 
pentine privileges,  they  were  to  have  five 
years  from  the  date  of  boxing  the  timber  to 
use  and  remove  the  same.  The  timber  was 
boxed  in  March,  1803,  by  Ihem,  through  their 
assignee.  Subsequent  to  September  15,  1888, 
—^bout  March,  1890,— McQueen  wrongfully 
commenced  cutting  the  timber  oa  the  land  for 
sawmill  purposes.  So  soon  as  deponent  dis- 
covered this,  he  made  his  protest  to  McQueen, 
who  then  and  there  admitted  the  ownerslilp 
of  the  timber  in  the  Pritchetts,  claimed  tbat 
the  cutting  was  done  through  mistake  of  some 
employ^  at  once  desisted  from  further  cutting, 
ahd  gave  the  Pritchetts  timber  on  other  land 
in  compensation  for  the  timber  so  cut  out  by 
him.  McQueen  well  knew  then,  and  at  the 
time  he  sold  tbe  land  to  plaintiff,  that  he  had 
parted  with  the  sawmill  timber,  and  has  often 
BO  admitted  the  same  to  deponent  and  others. 
Plaintiff  also  bad  full  knowledge  of  such  fact 
before  he  bought  the  land  from  McQueen,  and  « 
tbat  the  Pritchetts  had  sold  the  sawmill  tim- 
ber to  defendant  long  before  plaintiff's  pur- 
chase. Plaintiff  objected  to  all  the  affidavits 
Introduced  by  defendants,  on  the  ground 
that  they  could  not  alter,  add  to,  or  vary  the 
terms  of  the  written  lease;  that  there  was  no 
ambiguity  in  the  lease,  and  it  was  not  shown 
that  there  had  been  any  omission  in  drawing 
the  contract  of  lease,  and  that  It  was  not  just 
as  it  was  intended  that  it  should  be.  He  ob- 
jected to  the  affidavits  of  Clifton,  Rhodus, 
McOrimmon,  and  Pritdiett  on  the  grounds 
that  they  were  hearsay,  and  nothing*  said  by 
McQueen  could  bhid  plaintiff,  unless  plaintiff 
was  present  He  objected  to  the  affidavit  of 
Donovan  because  it  was  not  certain,  but  only 
as  to  what  he  believed,  and  not  what  he  knew. 
He  assigns  error  on  the  consideration  of  any  * 
affidavit  that  tended  to  add  to,  vary,  or  contra- 
dict the  plain,  unambiguous  terms  of  the  lease. 
Further,  as  to  the  construction  of  the  lease  by 
the  court  whicb  made  it  a  sale  of  timber,  in- 
stead of  a  simple  lease  of  the  pine  trees  for 
turpentine  purposes. 

W.  Ih  Clarke  and  J.  H.  Martin,  for  plaintiff 
in  error.  Jno.  M  Stubbs,  for  defendant  in 
error.   * 

PER  CURIAM.     Judgment  afElrmed. 

ATKINSON,  J^  providentially  absent,  and 
not  presiding. 
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(99  Ga.  144) 

Q.  D.  WITT  SHOB  00.  et  aL  y.  BORDEAUX 

et  aL 
tSupreme  Court  of  Georgia.     Jane  12,  1S06.) 

ArPBAL—BBlBr   OF    EVIDBNCB— NkOBSSITT. 

This  conrt  cannot  undertake  to  deter- 
mine whether  or  not  there  was  an  abuse  of  dis- 
cretion in  refusing  to  grant  an  injunction  and 
appoint  a  receiver  when  there  has  been  a  total 
disregard  of  the  law  as  to  the  method  of  bring- 
ing eyidence  to  this  court;  the  document  pur- 
porting to^  be  a  brief  of  the  same  consisting  of 
numerous  deeds,  affidaTits.  itemized  accounts, 
and  other  papers,  none  oi  wUch  are  in  any 
manner  abbreyiated,  and  many  of  which  are 
manifestly  useless  for  the  purpose  of  reyiewing 
the  judgment  sought  to  be  reversed. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Montgomery 
county;  C.  C.  Smith.  Judge. 

Action  between  the  G.  D.  Witt  Shoe  Com- 
pany and  others  and  G.  W.  Bordeaux  and 
others.  From  a  judgment  for  the  latter,  the 
former  bring  error.    Dismissed. 

Williams  &,  Williams,  for  plaintiffs  in  er- 
ror J.  B.  Gteiger  and  T.  JU  Holton,  for  de- 
fendants in  error. 

FEB  CURIAM.    Writ  of  error  dismissed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(47  S.  C.  225) 

STATE  ex  reL  BARTLBSS  et  al.  ▼.  TOWN 

COUNCIL  OP  BEAUFORT. 

(Supreme  Conrt  of  South  Carolina.     July  16^ 

189a) 

Costs  on  AppBAL—pRocBBDiyos  fob  PaoHiBrrioK 
—  Attounbt's  Costs. 

1.  Costs  on  appeal  in  proceedings  for  pro- 
hibition are  allowable  under  Rev.  St.  1893,  § 
2551,  which  expressly  provides  that  costs  '^shall 
be  allowed  in  all  classes  of  cases,  legal  or 
equitable,  ♦  ♦  ♦on  appeal  to  the  supreme 
court" 

2.  Ih  Act  1892,  21  St.  at  Large,.  30  (Rev. 
St.  1893,  S  2652),  abolishing  attorney's  costs 
in  certain  cases,  but  providing  that  said  act 
shall  not  *jpply  to  "causes  now  pending,"  the 
proviso  includes  a  motion  to  tax  costs  made 
after  the  passage  of  the  act,  in  an  action  begUn 

Srior  thereto;    such  motion  being  merely  inci- 
ental  to  the  main  cause,  not  a  new  and  inde- 
pendent proceeding. 

Appeial  from  common  pleas  circuit  court 
of  Beaufort  county;    Aldrich,  Judge. 

Proceeding  In  prohibition,  on  the  relation 
of  W.  H.  Bartless  and  others,  against  the 
town  council  of  Beaufort  From  a  judg- 
ment confirming  the  clerk's  taxation  of  costs 
on  appeal,  respondent  appeals.     Affirmed. 

W.  J.  Verdier,  for  appellant  Elliott  & 
Elliott,  for  respondents. 

McITER,  C  J.  This  is  an  appeal  from 
an  order  made  by  his  honor,  Judge  Aldrich, 
on  a  motion  to  correct  the  taxation  of  cer- 
tain costs  made  by  the  clerk  In  the  above- 
stated  case.  This  order  affirmed  the  taxa- 
tion of  costs  as  made  by  the  clerk,  except 


as  to  one  item,  which  was  disallowed,  and 
the  defendant  appeaUi  upon  the  following 
grounds:  •^(l)  Because  the  circuit  Judge  en^ 
ed  in  sustaining  the  taxation  of  costs  made 
by  the  cletk;  (2)  because  the  circuit  judge 
erred  In  holding  that  the  respondent  was 
entitled  to  the  items  of  costs  allowed  in 
said  taxation;  (3)  because  the  circuit  judge 
erred  In  holding  that  the  respondent  was 
entitled  to  any  costa*' 

It  is  very  possible  that  these  exceptions 
are  too  general  to  demand  consideration 
from  the  court,  as  they  do  not  point  out  any 
specific  errors  on  the  part  of  the  circuit 
judge,  unless  it  be  the  third,  which  may 
possibly  be  regarded  as  sufficient  to  raise 
the  question  whether,  in  a  case  like  the 
present,  any  costs  at  all  can  be  allowed. 
But,  waiving  this,  Inasmuch  as  no  such 
point  is  raised  by  the  respondent,  and  as  it 
is  desirable  that  the  practice  in  this  re- 
spect should  be  settled,  we  will  not  decline 
to  consider  what  we  understand,  from  the 
argument,  to  be  the  questions  intended  to 
be  presented.  For  the  purpose  of  a  proper 
understanding  of  these  questions,  a  brief 
statement  of  the  facts  is  necessary;  and  as 
the  statement  prefixed  to  the  argument  of 
appellants*  counsel  seems  to  be  fair,  and 
full  enough  for  all  practical  purposes,  we 
will  adopt  that  statement,  which  is  as  fol- 
lows: **This  was  an  application  for  a*  writ 
of  prohibition  in  April,  1892,  on  the  relation 
of  Bartless  and  others,  in  the  name  of  the 
state,  against  the  town  council  of  Beaufort. 
The  circuit  judge  granted  the  application, 
and  the  town  council  of  Beaufort  appealed 
to  this  court,  whlcfr  rendered  its  decision 
March  31,  1893,  reversing  the  court  below, 
and  refusing  the  writ.  Upon  the  filing  of 
the  remittitur  from  this  court,  the  town 
council  of  Beaufort  had  their  costs  on  ap- 
peal taxed  by  the  clerk  of  circuit  court,  in 
regular  course,  whereupon  the  relators  be- 
low, Bartless  and  others,  excepted  to-  the 
circuit  court  from  said  taxation,  circuit 
court  confirmed  taxation  made  by  clerk. 
Subsequently  the  town  council  of  Beaufort, 
deeming  the  action  of  relators  below,  in  ex- 
cepting to  said  taxation,  an  appeal  from 
clerk  to  circuit  court,  applied  to  clerk  to  tax 
their  costs  as  on  appeal  from  inferior  court 
or  j  urisdiction.  Clerk  refused,  holding  that  he 
had  no  power  to  do  so.  Exception  was  tak- 
en to  circuit  court,  which  reversed  clerk, 
and  ordered  taxation.  The  relators  below 
appealed,  and  this  court  sustained  the  ap- 
peal, and  reversed  circuit  court  22  S.  B. 
719.  Bartless  and  others,  relators  below, 
then  applied  to  clerk  to  tax  their  costs  of 
appeal,  which  clerk  did.  The  town  council 
of  Beaufort  then  excepted  to  circuit  court, 
which  confirmed  clerk's  action,  and  the 
town  council  of  Beaufort  appealed  to  this 
court"  No  question  Is  raised  as  to  any  of 
the  items  of  the  bill  of  costs  allowed,  snd 
the  only  question  which  has  been  discussed 
in  the  argument  here  is  whether  the  te- 
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lators  were  entitled  to  any  costs  at  aH 
The  claim  for  costs  Is  denied  upon  two 
grounds:  (1)  because,  this  being  a  proceed- 
ing for  prohibition,  no  costs  axe  allowed  by 
any  statute.  (2)  Because  the  costs  allowed 
being  attorneys'  costs  accruing  since  pas- 
sage of  the  act  of  1892  (21  St  at  Large,  30), 
incorporated  in  Rqy.  St  1893,  as  section 
2552,  abolishing  attorneys'  costs  In  certain 
cases,  no  such  costs  can  be  allowed  In  this 
case. 

To  determine  the  first  question,  we  need 
not  go  behind  the  act  of  February  9,  1SS2 
ai  St  at  large,  1063),  which  contains  the 
following  proTlsion;  **The  following  costs 
shall  be  allowed  in  all  classes  of  cases,  le- 
gal or  equitable:  For  the  plaintiff's  or  de- 
fendant's attorneys  *  *  •  on  appeal  to 
the  supreme  court  fifteen  dollars;  on  argu- 
ment in  supreme  court  twenty  dollars.*' 
And  the  same  provision  is  now  incorporated 
in  section  2551  of  the  Revised  Statutes  of 
1893.  So  that,  whatever  may  have  been 
the  law  as  to  costs  in  proceedings  for  pro- 
hibition prior  to  that  act,  and  whatever 
may  now  be  the  law  as  to  costs  in  such 
proceedings  in  the  circuit  court,  it  is  quite 
certain  that  the  costs  allowed  In  this  case, 
which  were  not  costs  on  appeal  to  the  su- 
preme court  were  expressly  authorized  by 
the  statute,  which  expressly  declares  that 
such  costs  "shall  be  allowed  in  all  classes 
of  cases,  legal  or  equitable,  *  *  *  on  ap- 
peal to  supreme  court"  The  case,  there- 
fore, of  State  V.  Ck)unty  Treasurer,  10  S.  0. 
40,  besides  being  a  case  of  mandamus,  was 
decided  before  the  passage  of  the  act  of 
1882,  and  is  not  applicable;  and  the  case  of 
State  ▼.  County  Com'rs  of  Edgefield  Co.,  18 
S.  C  597,  likewise  cited  by  counsel  for  ap- 
pellant Is  also  inapplicable,  for  the  reason 
that  the  costs  there  claimed  were  not  costs 
"on  appeal  to  supreme  court,"  as  that  was 
not  an  appeal,  but  a  proceeding  in  the  orig- 
inal jurisdiction  of  the  supreme  court  It 
Is  clear,  therefore,  that  the  first  objection 
is  untenable. 

The  only  remaining  Inquiry  Is  that  pre- 
sented by  the  second  question  above  stated, 
to  wit,  whether  this  case  falls  within  the 
pmrlew  of  the  act  of  1892,  above  referred 
to,  abolishing  attorneys'  costs  in  certain 
cases.  That  act  reads  as  follows:  **That 
all  acts  in  relation  to  attorneys'  costs  be, 
and  the  same  are  hereby  repealed:  provid- 
ed, that  this  act  shall  n«t  apply  to  causes 
now  pending,  or  existing  liquidated  con- 
tracts,'*—which  phraseology  had  been  chan- 
ged, when  Incorporated  in  section  2552  of 
the  Beyised  Statutes,  so  as  to  read  as  fol- 
lows: **The  costs  of  attorneys  as  provided 
for  in  the  three  preceding  sections  shall 
only  apply  to  casses  pending,  or  existing 
liquidated  contracts,  on  the  twelfth  day  of 
January,  189S.  No  other  costs  shall  be  al- 
lowed Bttomejs,"  But  we  do  not  see  that 
this  change  of  phraseology  affects  the  ques- 
tion wtth  wMch  we  are  at  present  concern- 


ed. Inasmuch  as  it  Is  not,  and  cannot  be, 
pretended  that  this  was  an  action  on  an 
existing  liquidated  contract,  the  only  ques- 
tion is  whether  this  case  falls  within  the 
other  branch  of  the  exception  contain)ed  in 
the  proviso  to  the  original  act,  to  wit 
whether  it  was  a  cause  pending  at  the  time 
the  statute  went  into  effect  It  is  conceded 
that  this  proceeding  was  commenced  in 
April,  1892,  prior  to  the  passage  of  the  act 
in  question;  and  It  certainly  was  pending 
at  the  time,  not  only  of  the  passage  of  the 
act  of  December  22,  1802,  but  also  when  the 
20  days  expired,  to  wit,  on  the  12th  day  of 
January,  1893,  after  which  the  act  went  into 
effect;  &r  the  final  decision  on  the  merits 
was  not  rendered  until  the  31st  of  March, 
1893,  as  .appears  from  the  statement  of  ap- 
pellants' counsel,  copied  above.  It  is  clear, 
t|i^*efore,  that  this  case  falls  directly  with- 
in the  very  letter  of  one  of  the  exceptions 
contained  in  the  proviso  to  the  act  of  1892. 
It  is  contended,  however,  that  this  taxation 
of  costs  now  under  review  was  a  new  pro- 
ceeding, and  therefore  not  covered  by  the 
exception  contained  in  the  proviso.  We 
cannot  accept  that  view.  In  the  first  place, 
the  language  of  the  proviso  affords  no  coun- 
tenance for  any  such  view,  for  the  act  does 
not  declare  that  attorneys  shall  not  be  en- 
titled to  costs  for  any  proceedings  institut- 
ed after  the  passage  of  the  act;  but,  on  the 
contrary,  it  expressly  declares  that  the  pro- 
visions of  the  act  shall  not  apply  to  causes 
then  pending,  and  as  to  suqh  causes  the 
law  remained  as  it  was  prior  to  the  passage 
of  the  act.  Besides,  we  do  not  consider 
that  a  motion  for  the  taxation  of  costs  in 
an  action  or  other  legal  proceeding  Is  a  new 
proceeding;  but  on  the  contrary,  it  is  only 
one  of  the  steps  incident  to,  and  growing 
out  of,  such  action  or  proceeding,  and  not  a 
new  or  independent  proceeding.  It  seems 
to  us.  therefore,  that  the  second  objection 
to  the  allowance  of  costs  in  this  case  is 
likewise  untenable  and  without  foundation. 
•The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


(47  s.  C.  75) 
'    STATB  V.  POBTBRFIELD. 
(Supreme  Court  of  South  Carolina.     July  U, 
189e.) 

DJ8PSN81.BT  AOT— COK8TITCTIONALITT— GOVBRJIOB 

— RioBT  TO  Act  as  Mbmbbb  op  Boabd— 

CONSTBUOTIOS  0»    StATCTB. 

1.  Section  1  of  the  dispensary  act  of  Janu- 
ary 2,  1895,  prohibiting^  under  penalty,  the  sale 
of  intoxicating  liquors  m  the  soite  by  any  per- 
son except  as  permitted  by  said  act  is  constitu- 
tionaL 

2.  The  dispensarr  act  of  January  2,  1895 
(section  2),  wlifch  makes  the  governor  a  member 
ex  officio  of  the  state  board  of  control,  does  not 
violate  Const.  1868,  art  3,  $  3,  declaring  that 
no  person,  while  governor,  shall  hold  any  other 
office  or  commission  at  one  and  the  same  time. 

3.  Even  if  the  governor  were  disqualitied 
to  act,  that  fact  wonld  not  destroy  the  l)oard; 
nor  would  the  destruction  of  the  board,  nor  the 
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ellminatioD  of  said  section  2,  which  creates  the 
same,  in  any  wise  a^^t  the  provisions  of  the 
same  act  forbidding  the  sale  of  intoxicating  liq- 
uors without  a  UcenjEww 

Appeal  from  general  aeorions  drcnlt  court 
of  Newberry  county;  Barle,  Judge. 

Robert  W.  Porterfleld  was  convicted  for 
selling  intoxicating  liquors  without  a  license, 
and  appeals.    Affirmed. 

M.  A.  Carlisle  and  Sampson  Pope,  for  ap- 
pellant   O.  Lb  Scbumpert,  for  the  State. 

JONES,  J.  The  appellant,  Robert  W.  Por^ 
terfleld,  at  the  November  term,  1895,  of  the 
court  of  general  sessions  for  Newberry  coun- 
ty, was  indicted  for  selling  intoxicating  Uq- 
uors  without  a  license.  On  the  call  of  the 
case,  defendant's  counsel  moved  to  quash  the 
indictment,  on  the  grounds  (1)  that  "said  in- 
dictment is  based  upon  the  dispensary  law, 
approved  January  2,  1895,  and  the  said  law 
Is  contrary  to  tl^ie  constitution  of  the  state  of 
South  Carolina;"  (2)  "said  law  is  in  conflict 
with  the  constitution  of  the  United  States"; 
(3)  that  "said  law  Is  contrary  to  the  principles 
of  Magna  Charta  and  of  the  common  law  of 
England  in  force  in  this  state  before  the 
adoption  of  a  constitution."  The  motion  to 
quash  was  overruled.  The  trial  then  pro- 
ceeded, and  defendant  was  found  guilty,  and 
sentenced.  He  now  appeals,  and  alleges  er- 
ror in  the  circuit  court  in  refusing  to  quash 
the  indictment  on  the  grounds  above  stated. 

It  is  sufficient  for  this  case  to  say  that 
section  1  of  the  dispensary  act  of  January 
2,  1895,  prohibits,  under  penalty,  the  sale  of 
intoxicating  liquors  in  this  state  by  any  per- 
son except  as  permitted  by  said  act,  and  that 
the  constitutionality  of  such  prohibitory  legis- 
lation is  beyond  question.  In  State  v.  Town 
Counca  of  Chester,  39  S.  a  318,  17  S.  B.  752. 
having  under  conBiderati(»i  the  dispensary 
act  of  1892,  this  court  was  unanimous  in 
reaching  the  conclusion  '*that  the  said  act 
being  in  eCTect  an  act  to  regulate  the  sale  of 
spirituous  liquors,  the  power  to  do  which  is 
universally  recognized,  it  is  quite  clear  that 
there  is  nothing  unconstitutional  in  forbidding 
the  granting  of  licenses  to  sell  liquors  except 
•  in  the  manner  prescribed  by  the  act"  Like- 
wise, in  this  case,  we  hold  that  there  is  noth- 
ing unconstitutional  in  the  disi>ensary  act  of 
January  2,  1895,  in  forbidding,  under  penalty, 
the  sale  of  intoxicating  liquors  except  as  pre- 
scribed in  the  act.  See,  also,  State  v.  Aiken, 
42  S.  C.  222,  20  S.  E.  221.  This  being  so,  it 
follows,  as  a  matter  of  course,  that  there  was 
no  error  in  the  circuit  court  in  refusing  to 
quash  the  indictment,  and  it  would  be  im- 
proper and  useless  to  proceed  to  consider 
whether  any  other  section  of  the  act  con- 
flicts with  any  provision  of  the  state  or  Unit- 
ed States  constitution,  because  the  exceptions 
are  entirely  too  general  to  warrant  so  exten- 
sive a  range  of  investigation,  and  useless,  be- 
cause, if  so  much  of  the  act  as  forbids  the 
sale  of  intoxicating  liquors,  for  which  of- 
fense the  defendant  is  indicted,  violates  no 


constitutional  provision.  It  is  irrelevant  to  as- 
certain tf  some  other  section,  which  does  not 
concern  this  case,  and  upon  which  section  1  in 
no  wise  depends,  is  or  is  not  constitutional. 
For  example,  it  is  argued  that  the  dispen- 
sary act  of  1895  is  unconstitutional,  because 
section  2  of  said  act,  making  the  governor  a 
member  ex  officio  of  the  state  board  of  con- 
trol, violates  section  3  of  article  8  of  the  con- 
stitution of  1868,  which  provides  that  ''no 
person,  whUe  governor,  shall  hold  any  other 
office  or  commission  (except  in  the  militia) 
under  this  state,  or  any  other  power,  at  one 
and  the  same  time."  Now,  while  it  is  clear 
that  membership  by  the  governor  ex  officio 
of  a  board  created  to  carry  out  the  provisions 
of  an  act  of  the  legislature  is  not  a  holding 
of  any  other  office  or  commission,  in  the  sense 
of  the  constitution,  since  he  performs  the  du- 
ties assigned  him  as  a  member  of  the  board 
by  virtue  of  his  office  as  governor,  yet,  even 
if  he  admitted  that  the  governor  was  disqual- 
ified to  act,  that  fact  would  not  destroy  the 
board  of  which  he  was  attempted  to  be  made 
a  member;  nor  would  the  destruction  of  the 
entire  board,  or  the  elimination  of  section  2, 
which  provides  for  such  board,  in  any  wisfe 
effect  the  provision  of  the  act  forbidding  and 
punishing  the  sale  of  intoxicating  liquors 
without  a  license  or  permit,  as  provided  in 
the  act  So  with  other  points  made  in  the 
argument  in  behalf  of  appellant,— that  the 
dispensary  act  of  1895  is  unconstitutional 
because  not  a  valid  police  law,  because  the 
state  cannot  engage  In  business  for  profit, 
because  it  violates  the  interstate  commerce 
clause  of  the  United  States  constitution  and 
acts  of  congress  thereunder,  because  it  vio- 
lates the  fourteenth  amendment  of  the  Unit- 
ed States  constitution,  etc.;  they  do  not  affect 
the  only  question  now  properly  before  this 
court,  viz.  whether  the  indictment  for  selling 
intoxicating  liquors  without  a  license  or  per- 
mit can  be  maintained  under  the  dispensary 
act  in  question.  See,  however.  State  v.  Aiken, 
42  S.  C.  222,  20  S.  E.  221,  where  all  these 
questions  were  considered  in  reference  to  the 
dispensary  act  of  1893,  and  decided  against 
the  contention  of  appellant  The  Judgment  of 
the  circuit  court  is  affirmed. 


(47  s.  c.  l») 
GOFORTH  V.  60F0RTH. 
(Supreme  Court  of  South  Oarolhuu     July  14, 
I896w) 

BsSULTlirO    TbUBT  ^  BVXDSNOB  —  LnnTiLTTOH    ov 
AOTIOSB— IirrJLNOT  OF  PLAJHTirr— 

Rights  or  Dbfbndamt. 

1.  In  partition,  where  defendant  claimed  as 
sole  owner,  alleging  that  plaintiff  had  the  titie 
to  half  the  tract  as  trustee  for  her  benefit.  It 
appeared  that  tiie  land  was  purchased  with 
money  of  defendant  that  she  had  requested 
her  husband  to  purchase  the  land  for  her,  but 
that  he  had  taken  the  title  in  defendant  and 
plaintiff  jointly,  plaintiff  being  defendant* 8  step- 
son. Held.,  that  the  evidence  was  sufficient  to 
establish  a  resulting  ti^ust  in  favor  of  defendant 

2.  In  1878  defendant  instmcted  her  has- 
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band  to  pnrchfifle  certain  land  for  her,  the  pay- 
inx  the  purchase  price  out  of  her  own  estate. 
The  deed  was  taken  in  the  names  of  defendant 
and  plaintiff,  her  minor  stepson,  jointly,  bnt 
this  aid  not  become  known  to  defendant  until 

1885.  In  1803  pkOntiff  attained  his  majority, 
and  began  suit  for  partition.  Held.,  that  the 
statute  of  limitations  as  to  defendant's  riirht 
to  plead,  as  a  defense  in  partition,  a  resnlting 
trust  In  plaintiff  in  her  favor,  beffan  to  run 
from  the  time  plaintiff  attained  his  majority, 
and  not  from  the  time  defendant  first  became 
cognizant  of  the  fraud. 

Appeal  from  common  pleas  circuit  court 
of  Yoric  county;  Townaend,  Jndge.^ 

Action  for  partition  brought  by  Wllliajn  P. 
Ooforth  against  Martha  Gofortb.  There 
was  jndgment  for  defendant,  and  plaintUB 
appeals.   Affirmed. 

The  following  are  the  report  of  the  referee, 
the  decree  of  the  court,  and  exceptions  of 
appellant: 

Eteport  of  Referee:  'To  the  Honorable, 
the  Presiding  Judge:  The  above-stated  cause 
having  been  referred  to  me  hy  his  honor, 
Judge  Benet,  to  try  all  the  issues  of  law 
and  fact,  and  to. report  on  the  same  to  this 
court,  I  beg  leave  to  submit  the  following 
as  my  report:  I  held  a  reference  at  Blacks- 
burg,  S.  a,  on  the  10th  day  of  September, 

1886.  Present,  the  -attomejs  of  record.  The 
testimony  taken  is  herewith  respectfully 
submitted.  (1)  I  find  as  a  matter  of  fact, 
tK^t  in  the  year  1878,  Martha  Gofoith,  the 
defendant  herein,  constituted  and  appoint- 
ed her  husband,  H.  P.  Goforth,  her  agent,  to 
purchase  for  her  the  tract  of  land  described 
In  the  complaint,  and,  further,  to  have  title 
to  said  land  made  to  her;  that  he,  as  agent 
for  the  said  defendant,  did  purchase  the 
said  land,  and  did  cause  the  deed,  made 
In  1878,  to  be  made  to  Martha  Goforth  and 
William  P.  Ooforth,  her  stepson,  a  minor 
of  the  age  of  six  or  seven  years.  The  en- 
tire consideration,  as  admitted,  was  money 
lielonglng  to  Martha  Goforth,  and  which 
she  had  obtained  from  her  father's  estate, 
—this,  with  the  exception  of  a  small  amount 
which  was  dertred  from  the  crops  made  on 
the  land  described  in  the  complaint  The 
said  deed  was  put  on  record  In  the  proper 
effice  in  the  county  of  York  on  the  22d 
day  of  April,  187&  Some  time  after  the 
deed  was  executed,  certainly  before  1885, 
the  defendant,  Martha  Goforth,  was  in- 
formed of  the  manner  in  which  and  to 
whom  the  deed  had  been  executed,  and 
she  and  her  husband  had  repeated  quarrels 
ever  the  execution  of  the  deed  in  the  manner 
set  forth  above.  Martha  Goforth,  H.  P.  Go- 
forth  and  W.'P.  €K>forth  resided  on  the  land 
from  the.  time  of  its  purchase  until  about 
the  year  1885  or  1886.  The  rents  and  pro- 
fits were  coUeeted  by  H.  P.  Goforth,  and 
nsed  by  the  family  until  1890.  In  1891  the 
rents  were  divided  between  EL  P.  Goforth 
and  Martha  Goforth.  W.  P.  Goforth  at  no 
time  made  any  demand  on  the  defendant, 
so  far  aa  the  testimony   shows,   for  any 


rents  or  profits,  nor  did  he  make  any  claim 
of  interest  in  the  land  until  the  year  1898, 
when  he  demanded  partition  of  the  prem- 
ises. I  find  no  testimony  going  to  show  that 
Martha  Goforth  ever  acquiesced  in  the  mak- 
ing of  the  deed  to  W.  P.  Goforth  and  her- 
self, nor  that  she  ever  considered  said  W. 
P.  Goforth  a  tenant  in  common  with  her- 
self. I  further  find  that  the  plaintiff  at- 
tained his  majority  in  the  year  1893.  From 
the  above  facts,  I  conclude  that,  when  the. 
deed  to  the  property  mentioned  in  the  com- 
plaint was  made  to  the  plaintiff  and  the  de- 
fendant herein,  there  resulted  a  trust  of 
one-half  interest  in  this  land,  of  whidr  trust 
the  plaintiff  became  tru^ee  and  the  de- 
fendant the  cestui  qui  trust  (2)  That  al- 
though the  defendant  had  actual  notice  of 
the  fraud  perpetrated  on  her  by  her  hus- 
band in  favor  of  the  plaintiff,  a  minor,  for 
more  than  six  years  before  the  commence- 
m^it  of  this  action,  yet  could  this  not  in- 
ure to  the  benefit  of  the  plaintiff,  and  there- 
by give  currency  to  the  statute,  until  the 
said  minor  attained  his  majority.  (3)  That 
upon  the  plaintiff  attaining  his  majority  in 
1893  and  having  then  adopted  the  fraud 
of  his  father,  the  statute  would  begin  to 
run  in  his  favor,  both  as  trustee  of  the  re- 
sulting trust  as  well  as  a  participant  In 
the  fraud  ];>erpetrated  on  the  defendant  as 
aforesaid.  (4)  That,  this  action  having  been 
commenced  within  six  years  from  the  cur- 
rency of  the  statute,  the  claim  set  up  by 
the  jjUalntiff  that  the  defendant's  rights  are 
barred  cannot  be  sustained.  (5)  That  the 
defendant,  having  proven  conclusively  her 
claim  to  the  beneficial  interest  in  the  en- 
tire tract  of  land  set  ont  in  the  complaint, 
and  she  not  having  been  barred  by  the  stat- 
ute of  limitations,  is  entitied  to  have 
the  deed  before  mentioned  corrected,  and  to 
the  decree  of  this  court  declaring  the  de- 
fendant the  sole  and  exclusive  owner  in  fee- 
simple  of  the  aforesaid  lands.  It  is  there- 
fore recommended  that  the  order  of  this 
court  do  issue  requiring  the  plaintiff  to 
surrender  the  said  deed  to  this  court  and 
that  it  be  corrected  in  the  particulars  herein 
set  forth.- 

Decree:  'This  is  an  action  for  the  partition 
of  a  tract  of  landL  The  plaintiff  claims  an 
undivided  half  of  said  land  and  alleges  that 
the  defendant  owns  one  undivided  half  and 
no  more.  The  defendant  denies  the  tenancy 
in  common,  and  alleges,  among  other  things, 
that  the  land  was  purchased  with  her  mon- 
ey, and  that  the  deed  was  fraudulentiy  made, 
without  her  knowledge  and  consent,  to  Wil- 
liam P.  Goforth  and  herself,  Jointiy,  instead 
of  to  herself  alone,  and  hence  that  William 
P.  Goforth  has  no  title  or  interest  whatever 
in  said  land;  and  she  asks  that  the  complaint 
for  partition  be  dismissed,  and  that  the  said 
deed  be  reformed,  so  as  to  vest  the  tiUe  to 
said  land  in  her,  the  defendant,  solely  and 
alone.  The  plaintiff,  In  his  reply  to  the  de- 
fendant's answer,  denies  that  the  defendant 
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bas  ever  been  tbe  sole  occupant  of  said  land, 
and  alleges  tbat  tbe  plaintiff  and  the  defend- 
ant have  occupied  the  said  land  together 
ever  since  said  deed  was  made,  and  have 
also  used  the  said  rents  in  common  dnring 
tbat  time  until  now.  He  also  alleges  knowl- 
edge on  the  part  of  the  defendant  of  the 
alleged  fraud  more  than  six  years  prior  to 
the  commencement  of  this  action,  and  pleads 
the  statute  of  limitations.  It  was  referred 
to  W.  W.  Lewis,  Esq.,  to  pass  upon  all  the 
Issues  of  law  and  fact  and  to  report  any 
special  matter.  The  referee  took  the  testi- 
mony and  made  his  report,  and  the  case 
comes  up  before  me  now  on  exceptions  to 
said  report  by  the  plaintiff.  Certain  objec- 
tions were  made  at  the  different  references 
to  the  Introduction  of  testimony,  and  excep- 
tions taken  to  the  rulings  of  the  referee,  as 
appears  from  the  proceedings,  but  these 
exceptions  are  not  brought  before  this  court, 
nor  is  any  allusion  made  to  them  in  the  ex- 
ceptions, except  so  far  as  they  may  be  in- 
volved in  exceptions  to  certain  findings  of 
fact  by  the  referee.  The  first  exception  of 
the  plaintiff  is  as  follows:  'The  referee  erred 
In  holding  that  there  was  a  resulting  trust 
in  favor  of  the  defendant,  when  the  same 
was  not  pleaded  as  a  defense  in  the  defend- 
ant's answer.'  The  objection  here  is  that 
allegations  in  the  answer  of  the  defendant 
are  not  suifident  to  support  such  finding. 
There  is  no  complaint  that  the  testimony 
does  not  support  such  findings.  The  excep- 
tion Involves,  therefore,  a  construction  of 
the  answer  in  that  respect  The  answer  al- 
leges, in  substance,  that  the  land  was  pur- 
chased with  her  money,  under  instructions 
from  her  to  her  husband  to  have  the  deed 
made  to  her  alone,  but  that  her  husband 
violated  her  instructions  in  respect  to  the 
deed,  without  her  knowledge  or  consent,  and 
bad  it  made  to  her  and  William  P.  Goforth 
jointly.  This,  I  would  say,  is  a  sufllcient  al- 
legation of  a  resulting  trust;  and  I  agree 
with  the  referee  that  the  testimony  supports 
his  finding  as  to  such  trust  The  second 
exception  of  the  plaintiff  is  as  follows:  'The 
referee  found,  as  a  matter  of  fact,  that  the 
deed  in  controversy  was  properly  recorded 
in  the  office  of  R.  M.  0.  for  York  county, 
S.  C,  in  the  year  1878;  that  before  1885  the 
defendant  Martha  Goforth  was  informed  of 
the  manner  in  which  and  to  whom  the  deed 
was  executed.  And  the  referee  should  have 
held,  as  a  matter  of  law,  that  the  statute 
of  limitations  began  to  run  against  the  de- 
fendant from  the  discovery  of  the  fraud, 
which  wajB  more  than  six  years  from  the 
commencement  of  this  action.'  If  the  de- 
fendant had  chosen  to  institute  an  action  to 
set  aside  the  deed,  or  to  reform  it,  it  would 
have  been  necessary  for  her  to  commence 
her  action  within  six  years  from  the  dis< 
covery  of  the  fraud;  but,  as  she  chose  to 
wait  till  her  rights  under  the  deed  were 
assailed,  she  was  not  bound  by  the  statute 
of  limitations  (Amaker  v.  New,  83  S.  O.  28, 


U  S.  B.  38Q,  and  hence  I  agree  with  the 
referee  again  in  his  findings.  The  third  ex- 
ception of  the  plaintiff  is  as  follows:  The 
referee  erred  when  he  held,  as  a  matter  of 
law,  that  the  discovery  of  the  fioud  by  the 
defendant  did  not  give  currency  to  the  stat- 
ute until  said  minor  attained  his  majority, 
whereas,  the  referee  should  have  held  tbat 
the  statute  of  limitations  started  against 
the  defendant  from  the  discovery  of  the 
fraud  by  the  defendant,  notwithstanding  the 
age  of  tiie  plaintiff.'  I  think  the  referee  erred 
in  this  finding,  if  he  referred  to  an  axrtlon 
by  the  defendant  As  t6  any  action  which 
the  defendant  might  desire  to  bring,  the 
statute  commenoed  to  run  at  the  time  of 
the  discovery  of  the  fraud,  irrespective  of 
the  age  of  the  plaintiff;  but,  as  to  any  de- 
fense she  might  desire  to  set  up,  whenever 
she  should  be  assailed  by  the  plaintiff,  the 
statute  did  not  apply,  and,  of  course,  did 
not  run  against  her.  In  this  case  the  de- 
fendant chose  the  latter  plan  of  protecting 
her  rights.  Plaintiff's  fourth  exception  is  aa 
follows:  'The  referee  erred  when  he  held 
that  the  plaintiff  adopted  his  father's  fraud, 
and  that  the  statute  did  not  begin  to  run 
until  18d3,  or  against  the  resultlxig  trust 
until  that  date.'  I  agree  with  the  referee 
that  the  plaintiff  adopted  his  father's  fraud; 
otherwise,  he  could  not  have  instituted  this 
action.  And  what  I  have  already  said  in 
regard  to  the  statute  of  limitations  is  suffi- 
cient as  to  when  the  statute  began  to  run. 
Plaintiff's  flifth  exception  is  also  answered 
by  what  has  already  been  said,  and  is  over- 
ruled. Plaintiff's  sixth  exception  Is  as  fol^ 
lows:  'That  he  erred  when  he  held  that 
the  defendant  is  the  sole  and  exclusive  owner 
in  fee  simple  of  the  aforesaid  land,  whereas, 
he  should  have  held  that  one-half  of  the 
land,  for  the  reasons  heretofore  stated,  be- 
longed to  the  plaintiff:'  I  agree  entirely 
with  the  referee  in  this  finding.  It  is  there- 
fore ordered,  adjudged,  and  decreed:  First, 
that  the  complaint  be  dismissed,  and  that 
the  plaintiff  pay  the  cost  of  this  action; 
second,  that  W.  W.  Lewis,  Esq.,  the  referee 
in  this  case,  execute  and  deliver  to  the  de- 
fendant, Martha  Goforth,  a  deed  at  convey- 
ance under  the  form  required  by  law,  to 
the  one-half  undivided  Interest  in  the  land 
claimed  by  the  plaintiff,  as  set  fort^  in  ^Is 
action,  using  in  said  deed  apt  and  suitable 
words  to  convey  to  and  vest  in  her,  her 
heirs  and  assigns,  forever,  the  fee-simple  title 
to  said  half  interest,  and  reciting  therein  so 
much  of  the  deed  from  Thomas  MuUinax, 
Frances  Mulllnax,  and  Mary  A.  Sherer  to 
Martha  Goforth  and  W.  P.  Goforth,  and  of 
these  proceedinsts,  as  will  explain  the  rea- 
sons and  necessity  and  authority  for  making 
deed  by  the  court  as  hereinbefore  directed." 
Exceptions  of  Appellant:  "(1)  It  was  an 
error  when  his  honor,  D.  A.  Townsend,  held 
that  there  was  a  resulting  trust  established 
in  t&TOT  of  the  defendant;  but,  if  he  was 
correct  In  this,  it  being  an  implied  or  re- 
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Bultiog  trus^  be  should  h^ve  h^d  that  this 
defense  was  not  ayailable  to  the  defendant 
on  account  of  the  statute  of  limitations.  (2) 
This  being  an  action  in  equity,  wherein  the 
referee  and  the  circuit  Jud^^e  held  that  the 
defendant  had  knowledge  of  the  fraud  more 
than  six  years  before  the  commencement  of 
this  action,  and  that  at  the  time  there  was 
a  plaintiff  who  could  sue  and  a  defendant 
who  could  be  sued,  he  erred  when  he  did  not 
hold  that  a  cause  of  action  had  then  accrued 
to  the  defendant,  and  because  the  defendant 
did  not  sue  within  six  years  from  th^  ac- 
crual of  the  cause  of  actIon,--the  discovery 
of  the  fraud,—  she  was  barred  by  the  statute 
of  limitations.  (3)  He  erred  when  he  held: 
If  the  defendant  had  chosen  to  institute  an 
action  to  set  aside  the  deed,  or  to  reform  it, 
it  would  liaye  been  necessary  for  her  to 
commence  her  action  within  six  years  from 
the  discovery  of  the  fraud;  but  as  ^be  chose 
to  wait  till  her  rights  under  the  deed  were 
assailed,  she  was  not  bound  by  the  statute 
of  limitations.*  Whereas,  he  should  have  held 
ttiat  the  defendant  was  the  actor  in  attack- 
ing the  deed  for  fraud,— was  first  to  assail 
its  validity  in  equity,— and  should  have  done 
so  within  s^:  years  from .  the  discovery  of 
the  fraud.  (4)  He  erred  when  he  held  that 
the  statute  of  limitations  did  not  begin  to 
run,  antU  the  plaintiff  adopted  his  father's 
fraud  (1S03),  against  the  fraud  or  resulting 
trust.  (5)  He  err^d  when  he  held  that  the 
defendant  was  the  sole  and  exclusive  owner 
of  all  the  iand  described  in  the  complaint, 
whereas,  he  should  have  held  that  one-hatf 
of  it  belonged  to  the  plaintiff  herein,  for  the 
foregoing  reaaons*" 

N.  W.  Harden,  for  appellant.  W.  B.  De 
Lach  and  Flnley  &  Brlce,  for  respondent 

QABYp  J.  This  is  an  aetion  for  partition  of 
the  land  described  in  the  complaint  The  plain- 
tiff alleges  that  he  and  the  def  endiant  each  are 
seised  and  possessed  in  fee  of  one-half  of 
said  land  by  reasoz^  of  a  deed  of  convey^ 
ance  executed  in  March,  1878,  and  recorded 
in  April,  1878.  The  defendant  in  her  answer 
alleges  that  the  said  deed  was  fraudulent 
and  void,  in  that  it  was  made  to  her  and 
the  plaintiff  jointly,  instead  of  to  her  alone; 
that  her  money  was  used  In  paying  for  the 
land,  and  that  therefore  there  was  a  result- 
ing trust  in  her  favor.  The  plaintiff  replied, 
pleading  the  statute  of  limitations  as  to  the 
resulting  trust  and  the  fraud.  The  facts  in 
detail  are  set  out  in  the  report  of  the  master 
and  decree  of  his  honor,  the  circuit  Judge, 
which^  together  with  appellant's  exceptions, 
wlU  be  incorporated  in  the  report  of  the  case. 
The  exceptions  raise  substantially  but  two 
questJlons,  to  wit:  (1)  Was  there  a  resulting 
trust?  (2)  Bven  if  there  was  a  resulting 
trxwttf  could  the  defendant  interpose  such  de- 
fense when  more  than  six  years  had  elapsed 
jifter  dlscoveiy  of  the  fraud? 

The  first  question  depended  upon,  the  facta 


BB  developed  by  the  testimony,  after  a  care- 
ful consideration  of  which,  we  fully  concur 
in  the  findings  of  fact  by  his  honor,  the 
circuit  Judge;  and  we  more  readily  do  so 
since  the  master,  in  his  report,  reached  the 
same  conclusions.  The  exceptions  raising 
this  question  are  therefore  overruled. 

The  second  question  Is  disposed  of  by  the 
cases  of  A  maker  v.  New,  33  S.  a  28,  11 
a  E.  386.  and  Jackson  v.  Plyler,  38  S.  G. 
496,  17  S.  £.  255.  These  cases,  by  their 
reasoning  and  authority,  so  fully  rule  the 
case  before  the  court  against  the  appellant 
that  we  •deem  it  only  necessary  to  refer  to 
them  to  sustain  the  conclusions  herein  an- 
nounced. The  exceptions  raising  the  second 
question  are  also  overruled.  It  Is  the  Judg- 
ment of  this  court  that  the  Judgment  of  the 
circuit  court  be  afllrmed. 


'      .    .  .  (48  8.  c.  1) 

STArcB  V.  ifURPisra:. 

(Supreme  Court  of  Soutli'Oarollna.     July  11. 

189a) 
Criminal  Law— Tbial— Peoobss  for  WrrNEss— 

GOMMtMlOX  TO  TXKV  TOAfflllOirT'J^COMTiyUAKCE    . 
«-<JUKT^ADM13S10N9-7lMltlSACEINQ  X«6Tl«IO>tT. 

1.  It  is  not  error,  in  a  pro^cution  for  a 
felony,  to  refuse  to  Issue  a  compulsory  process 
for  a  witness  who  is  shown  to  be  a  resident  of 
another  state,  and  beyond  th«  court's  -Juris- 
diction. 

.  2.  In  criminal  cases,  a  commission  to  take 
the  testimony  of  a  witness  In  another  state  on 
behalf  of  a  defendant  can  only  be  issued  by 
consent  of  the  state's  solicitor,  which  cannot  be 
compelled  by  the  court 

3.  A  motion  for  a  continuance  to  enable,  a 
defendant  to  procure  the  testimony  of  a  witness 
residing  without  the  state  is  addressed  to  the 
discretion  of  the  court. 

4.  Under  Rev.  Civ.  St  1S93,  §  2403,  provid- 
ing that,  if  it  appears  to  the  court  that  a  iuror 
is  not  indifferent  in  a  cause,  he  shall  be  placed 
aside,  it  is  not  an  abuse  of  discretion  for  the 
court  to  order  a  juror  to  stand  aside.; without 
presenting  him  to  the  defendant,  where  the 
juror  states  on  his  voir  dire  that  ne  is  related 
to  the  defendant,  is  not  sure  he  could  be  impar- 
tial, and  asks  to  be  excused. 

5.  Statements  made  by  a  defendant  to  a 
third  person  may  be  proved  as  admissions  by 
the  testimony  of  a  witness  who  overheard  them. 
Such  testimony  is  not  secondaiy  evidence,  nor 
is  it  inadmissible  because  thf  witness  heard 
part  only  of  the  conversation. 

6.  It  is  not  'rror  to  permit  a  witness  to  tes- 
tify that  he  would  not  believe  another  witness 
under  oath  wheie  he  states  that  he  knows  his 
general  reputation,  though  he  is  unable  to  state 
the  particular  reputation  of  the  witness  for 
veracity. 

l.JLh  exception  to  the  admission  of  testi- 
mony not  objected  to  when  offered  cannot  be 
considered  on  appeaL 

Appeal  from  general  sessions  circuit  court 
of  Orangeibtrg  county;  Buchanan,  Judge. 

Daniel  C.  Murphy  was  eonrlcted  of  mur- 
der, and  appeals.   AfBrmed. 

Malcolm  I.  Browning,  for  appellant  W, 
St  Julien  Jervey,  for  the  State. 

JOKBS,  J.  At  Uie  May  term,  1895,  of  the 
court  of  general   sessions  for   Orangeburg 
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county,  appellant,  Daniel  a  Murphy,  waa 
conylcted  for  the  murder  of  Robert  Copes,  , 
the  county  treasurer,  and  was  sentenced  to 
be  hanged  on  the  26th  day  of  July,  1885.    He 
appeals,  alleging  that  the  circuit  conrt  erred 

(1)  in  refusing  to  grant  process  to  compd 
attendance  of  a  witness  residing  in  Georgia; 

(2)  in  refusing  to  grant  a  commission  to  ex- 
amine said  witness,  and  to  compel  ihe  so- 
licitor to  consent  thereto;  (3)'  in  refusing  to 
continue  the  case  until  the  attendance  or 
testimony  could  be  procured;  (4)  in  requiring 
a  Juror  to  stand  aside,  and  not  permitting 
him  to  be  presented  to  the  defeiidant;  (5) 
in  admitting  the  testimony  of  a  witness  as  to 
a  conversation,  overheard  by  said  witness,  be- 
tween the  defendant  and  another;  (6)  in  al- 
lowing a  witness  for  the  state  to  testify  that 
he  would  not  believe  a  certain  witness  for 
the  defendant  upon  his  oath,  the  state's  wit- 
ness not  knowing  the  general  reputation  of 
the  defendant's  witness  for  truth  and  veraci- 
ty; (7)  in  admitting  the  testimony  of  a  state's 
witness- as  to  statements  by  a  witness  for 
defendant,  without  laying  proper  foundation 
therefor. 

!•  Upon  information  of  the  materiality  of 
any  witness  within  this  state,  the  accused. 
In  felonies,  may  have  process  to  compel  the 
attendance  of  such  witness  in  his  behalf. 
Rev.  Or.  St  §§  24,  45.  But  there  is  no  au- 
thority for  the  issuance  of  compulsory  pro- 
cess for  a  witness  out  of  the  jurisdiction  of 
the  courts  of  this  state.  Such  a  writ  would 
be  wholly  nugatory  beyond  the  limits  of  the 
state,  and,  of  course,  could  be  ignored  and 
disobeyed  by  all  persons  with  impunity. 
There  was  no  error,  therefore,  in  refusing  to 
attempt  such  a  thing. 

2.  In  criminal  cases  there  la  no  statute  in 
this  state  authorizing  the  issuance  of  a  com- 
mission to  take  testimony  of  a  witness  out  of 
the  state,  as  In  civil  cases.  While  such  com- 
mission might  be  Issued  in  a  criminal  case  by 
consent  of  parties  (State  v.  Bowen,  4  McOord, 
254),  the  court  has  no  authority  to  issue  such 
commission  without  consent  of  parties.  Since 
the  accused  has  the  constitutional  right  "to 
meet  the  witnesses  against  him  face  to  face** 
(Const  1868,  art  1«  f  13),  it  is  clear  that 
neither  the  courts  nor  the  legislature  could 
authorize  such  examination  of  witnesses 
against  him,  on  motion  of  the  solicitor  for 
the  state,  without  his  consent  Perhaps  this, 
together  with  considerations  of  the  danger  of 
perjured  testimony,  the  improbability  of  se- 
curing prompt  action,  and  the  opportunity 
for  deUy  such  mode  of  examination  of  wit- 
neasea  abroad  would  afford  to  parties  char- 
ged with  crime,  accounts  for  the  failure  of 
the  legislature  to  provide  for  examination 
of  witnesses  beyond  the  limits  of  the  state  in 
behalf  of  the  accused.  Such  examination 
must  depend  upon  the  consent  of  parties,  and 
the  solicitor  and  not  the  court  represents  the 
state  in  the  matter.  We  know  of  no  power 
which  the  court  has  to  compel  the  solicitor 
to  consent     It  is  clear  the  solicitor  would 


not  be  subject  to  punishment  for  contempt 
of  court  if  he  refused  consent  A  compelled 
consent  is  no  consent  at  alL  The  power  to 
compel  consent  could  only  mean  power  to 
dispense  with  conseot  This  would  lodge  the 
right  of  consent  in  this  matter  in  the  conrt 
and  not  in  the  solicitor.  The  court  has  power 
to  continue  a  case  from  time  to  time  to  allow 
opportunity  to  procure  the  attendance  of 
witnesses  who  may  be  out  of  the  state  in 
behalf  of  the  accused.  The  exercise  of  this 
power  might  have  effect  to  indnce  the  so^ 
llcitor  to  make  choice  between  a  continu- 
ance of  the  case  from  time  to  time  and  a 
consent  to  the  taking  of  the  deposition  of 
defendant's  witness  out  of  the  state.  But 
this  power  would  not  be  exercised  for  this 
purpose  except  upon  a  strong  showing  that 
justice  could  not  be  otherwise  subserved. 
In  the  case  of  State  v.  Bowen,  4  McCord,  256, 
Judge  Nott  said:  '*In  cutty's  Criminal  Law 
it  is  said:  'When  a  witness  resides  abroad, 
or  is  about  to  leave  the  country  before  trial, 
he  may,  by  consent  of  both  parties,  be  exam- 
ined on  interrogatories.  But  this  cannot  be 
done  if  the  defendant  refuses,  because  the 
evidence  is  not  the  best  which  the  case  ad- 
mits. And  when  a  party  in  a  case  where 
consent  is  necessary  refuses  to  grant  it  the 
court  will  put  off  the  trial,  to  give  time  for 
the  attendance  of  the  witnesses.'  1  Chit  Cr. 
Law,  612.  And  in  the  case  of  Mostyn  v. 
Fabrigas,  Cowp.  174,  Lord  Mansfield  men- 
tions the  case  of  a  woman  who,  being  in- 
dicted, alleged  that  her  witnesses  resided  In 
Scotland;  and  that  she  could  not  compel  them 
to  come  up  to  give  evidence.  The  court  com- 
pelled the  prosecutor  to  consent  that  all  the 
witnesses  might  be  examined;  and  declared 
that  they  would  put  off  the  trial  of  the  In- 
dictment from  time  to  time  forever,  unless 
the  prosecutor  had  so  consented."  In  the 
case  of  State  v.  Smith,  8  Rich.  Law,  461, 
Judge  Johnson  said:  "I  remember  one  In- 
stance in  which  the  late  Bir.  Justice  Nott  or- 
dered a  pnyiecution  to  be  stayed,  unless  the 
prosecuting  officer  would  consent  to  take  the 
examination  of  a  witness  who  resided  out  of 
the  state,  by  commission,  on  his  being  fuUy 
acUisfled  that  his  evidence  was  material  to 
the  defense  of  the  accused;  and,  upon  a 
clear  case  made,  I  am  disposed  to  think  that 
precedent  deserved  to  be  followed."  Italics 
ours.  The  question,  then,  resolves  itself  into 
the  question  whether,  under  the  drctmistan- 
ces,  the  circuit  court  tu  refusing  to  continue 
the  case,  committed  such  error  as  would  war- 
rant the  court  in  reversing  the  judgmentbe- 
low.  This  brings  us  to  the  third  grotmd  of 
appeal 

8.  A  motion  for  a  continuance  Is  addressed 
to  the  discretion  of  the  court  as  this  court 
has  many  times  held  (State  v.  Atkinson,  83 
a  C.  107, 11  S.  E.  693;  State  v.  Wyse,  33  S. 
0.  582,  12  S.  B.  556);  and  Its  ruUngs  thereon 
will  not  be  reviewed,  except  in  a  cl^r  case 
of  abuse  of  discretion.  This  is  the  rule  held 
generally  in  other  states:     Clark,  Cr.  Proc 
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418,  and  cftsee  cited.  In  the  case  of  Latimer 
▼.  Latimer,  42  S.  a  209,  20  8.  B.  159*  Up. 
Justice  Gary,  delivering  tlie  opinion,  said; 
'TFhe  only  limitation  xxpon  this  diicretionary 
power  of  granting  a  eontinnauce  is  tliat  tbe 
discretion  mtnt  not  be  abased.  Tlie  grounds 
of  appeal  from  an  order  granting  a  continu* 
aace  win  only  be  eonsidered  for  the  purpose 
of  determining  wbether  there  has  been  an 
abuse  of  discretion,  in  the  light  of  all  the  dr- 
cumstances."  In  the  case  of  Woolfolk  v. 
State  (Ga.)  U  S.  B.  818,  the  court  held  that 
there  was  abuse  of  discretion  in  oyermllng 
a  motion  for  continuance  on  the  ground  of 
the  absence  of  a  witness  in  the  state  of  Texas. 
In  State  y.  Smith,  8  Rich.  Law,  460,  the  court 
refused  a  new  trial  asked  for  on  the  ground 
that  the  circuit  judge  refused  to  continue  a 
case  on  account  of  the  absence  of  a  witness  in 
Georgia.  In  State  r.  Files,  3  Brer.  304,  the 
court  held  that  the  affidavit  of  a  defendant 
in  a  criminal  case^  stating  the  absence  from 
the  state  of  material  witnesses  in  Tennessee, 
is  no  ground  to  postpone  a  trial.  In  this  case 
the  defendant  was  not  brought  to  trial  until 
the  term  after  the  indi<rtment  was  found. 
He  had  counsel  at  the  first  term  in  January, 
and  was  not  brought  to  trial  until  the  May 
term  following.  So  far  as  the  record  dis- 
closes, the  solicitor  was  given  no  opportunity 
to  consent  to  or  refuse  the  examination  by 
commission  ot  the  witness  in  Georgia^  and 
was  first  apprised  of  the  defendant's  wish 
in  this  matter,  after  the  opening  of  the  May 
term,  by  the  motion  to  compel  his  consent  to 
the  issuance  of  a  commission,  and  the  post- 
ponement of  the  trial  until  a  return  of  the 
commission  could  be  made.  A  very  care- 
ful examination  of  the  showing  made  for  a 
continuance,  in  the  light  of  all  the  circum^ 
stances,  discloses* no  abuse  of  discretion  in 
the  refusal  of  the  motion  for  continuance. 

4.  The  Juror  Corbett,  examined  on  his  voir 
dire,  stated  that  he  was  related  to  the  de> 
fendant;  did  not  know  the  exact  relationship, 
but  thought  they  were  cousins;  that  he  was 
not  sure  but  tliat  his  relationship  would  in- 
terfere with  his  impartiality  as  a  juror;  antf 
asked  to  be  excused.  The  juror  was  stood 
aside,  and  was  not  presented  to  the  defend- 
ant Section  2408,  Rev.  Civ.  St.  1808,  In 
reference  to  examination  of  jurors  on  voir 
dlr^  provides:  "^f  it  appears  to  the  court 
that  a  juror  Is  not  Indifferent  in  the  cause  he 
shall  be  placed  aside  as  to  the  trial  of  that 
cause,  and  anotlier  sh^n  be  called."  This 
matter,  therefore,  is  addressed  to  the  discre- 
tion of  the  court  (State  v.  WilUams^  31  S.  a 
257,  .9  8«  S2.  SS8;.  State  v.  Merriman,  84  &  O. 
83,  12  S.  B.  619),  and,  in  the  absence  «cf 
abuse  of  discretion,  this  court  will  not  Jn- 
teif^re  (State  v.  Wyse,  -82  S.  0.  56,  tO  S.  B. 
eaUQb    There  was  no  abuse  ct  discretion  here. 

6:  It  was  ooBipoteDtfor  the  trltness'Souisy 
to  state  the  eoarversatleB .  he  overheard,  ot 
that  part .  of  the  eeoiversatioit  he  overheartd; 
htftween  the  def esdani  aaod  another  persosu 
The-  mle  thal^  when  ^a  iMrty's  dealamtions. 


or  admissions  are  given  in  evidence  against 
Mm,  the  whole  that  was  said  at  the  time  on 
the  aame  subject  must  be  taken  together, 
does  not  render  incompetent  evidence  of  a 
conversation  overheard  between  such  party 
and  another,  notwithstanding  the  witness  did 
not  hear  the  whole  conversation.  State  v. 
Oovlngton,  2  Bailey,  569.  The  testimony  of  a 
bystander  who  overheard  such  conversation 
is  not  secondary  evidence  (Peoples  v.  Smith, 
8  Rich.  Law,  9(9,  and  the  bystan^Ar  may 
prove  such  part  of  the  conversation  as  he 
heard  (State  v.  Gossett,  9  Bich.  Law,  428). 

6.  Tliere  was  no  error  In  allowing  the  wit- 
ness Wannamaker  to  testify  that  he  would 
not  believe  the  witness  Jones  upon  his  oath. 
He  testified,  substantially,  that  he  knew 
Jones'  general  reputation;  that  he  thouglrt 
general  reputation  included  veracity;  that 
his  general  refutation  was  not  good;  that, 
while  he  did  not  like  to  specify  veracity,  yet 
from  his  general  reimtation  he  would  not 
believe  hlin  on  his  oe;th« 

7.  Tho  testimony  of  the  witness  Lightsey 
as  to  statements  made  by  the  witness  Jones 
was  not  objected  to  at  the  time.  An  excep* 
tion  for  admission  of  testimony  not  objected 
to  when  offered  cannot  be  considered  on  ap- 
peal Minton  V.  Pickens^  24  S.  G.  592.  The 
judgment  of  the  circuit  court  is  affirmed, 
and  this  case  is  remanded  to  the  circuit  court 
^  order  that  a  new  day  may  be  assigned  for 
the  execution  ot  the  sentence  heretofore  Im- 
posed. 


(47  S.  C.  187) 
SULLIVAN  HABDWABE  CX).  v.  WASH- 
INGTON et  aL 
(Supreme  Court  of  South  Carolina.    July  16, 
1896.) 

RtOUT  TO  JUBT  TBIAL^COUirnlB0LA.IM. 

In  a  salt  to  fdredoee  a  mortaage  given. 
to  secure  the  purchase  price  of  machinery,  de- 
fendant is  not  entitied  to  a  trial  by  jury  on  a 
counterclaim  for  damages  aricdng  from  a  breach 
of  warranty. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;    Townsend,  Judge. 

Action  by  the  Sullivan  Hardware  Company 
against  J.  W.  Washington  and  others.  From 
an  order  overruling  defendants'  motion  to 
transfer  the  case  for  trial  by  jury,  they  ap^ 
peaL    Affirmed. 

Ferguson  &  Featherstone,  for  appellants, 
Johnson  &  Bichey,  for  respondenta 

McrvnSB,  G.  J.  This  was  an  action  to  fore- 
close a  mortgage  on  certain  machinery,  giv*  • 
en  tp  secure  th^  payment  of  the  sum  of 
money  mentioned  in  a  note  given  for  the 
purchase  mpney  of  such  macl^inery.  The  de- 
fenses set  up  in  the  answer  were  failure  of 
consideration,  and  breach. ipf  ^  warranty 
that  such  machinery  was^sound  and  suitable 
for  ,the  purpose  for  which  It  waS'purchased 
by  defendants.  The  defendants  also.plead-; 
e4 ,  a'  ^ua]te9^1alni  *  for,  ^w^^^i^  pustained  Mw 
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reason  of  tbe  taihire  of  tAie  machineQF  to 
come  up  to*  the  trananty,  whereby  def end- 
ante  lost  time  and  business,  consequent  up- 
on such  breach  of  warranty.  To  this  coun- 
tetdalm,  plaintiffs  replied,  denying  the  alle- 
gations upon  which  It  was  based.  The  case 
was  docketed  on  calendar  2,  and  when  called 
for  trial  by  his  honor/ Judge  Townsend,  the 
defendants  claimed  that  they  were  entitled 
to  a  jury  triisl  of  the  issues  raised  by  their 
counterclaim,  and  moved  that  the  case  be 
transferred  to  calendar  1,  for  the  trial  of 
such  Issues.  This  motion  was  refused,  and 
defendants  appeal,  Imputing  error  to  the  dr- 
euit  judge  in  refusing  this  motion.  9o  that 
the  single  question  presented  by  this  appeal 
is  whether  the  defendants,  in  a  ease  like 
this,  were  entitled  to  a  trial  by  jury  of  the 
Issues  presented  by  their  counterclaim. 

Appellants  base  their  claim  upon  the 
ground  that  a  counterclaim  is,  in  effect,  a 
complaint  for  .the  recovery  of  the  money  al- 
leged therein  to  be  due,  and  is  in  the  nature 
of  a  cross  action;  and,  thus  being  an  action 
for  the  recovery  of  money^  must  be  tried  by. 
a  jury,  unless  a  jury  trial  be  waived.  Sec- 
tlon  274  of  tlie  Code.  It  seems  to  us  that 
the  question  thus  presented  is  so  conclusively 
determined  by  the  recent  case  of  McLaurin 
V.  Hodges,  43  S.  G.  187,  20  S.  E.  98S,  as  to 
obviate  the  necessity  of  further  discussion* 
In  that  case  the  plaintiff  instituted  his  acr 
tlon  for  the  foreclosure  of  a  mortgage,  and 
the  defense  set  up  by  the  defendant  was 
usury,  as  well  as  a  counterclaim  for  double 
the  excess  of  the  usurious  interest  received 
by  the  plaintiff  on  the  mortgage  debt.  There, 
as  here,  defendant  claimed  the  ris^  to  a 
trial  by  a  jury  of  the  Issues  presented  by  the 
counterclaim.  But  the  court  th«re  held  that 
as  the  defense  and  ctmnterclaim  affected  di- 
rectly the  amount  due  on  the  mortgage,  and 
•was  not  a  defense  separable  from  plaintiff's 
equitable  cause  of  action,  the  defendant  was 
not  entitled  to  a  tilal  by  Jury  of  the  Issues 
presented  by  the  counterclaim,  but  thai  all 
the  issues  in  the  action  were  triable  under 
the  rules  and  practice  of  the  court  of  equity. 
In  that  case  Mr.  Justice  Pope,  In  delivering 
the  opinion  of  the  court,  laid  down  the  rule 
in  the  following  explicit  language:  "The 
principle  which  must  enter  into  a  defense  to 
an  equitable  cause  of  action,  to  give  the  de- 
fendant the  right  to  demand  a  trial  before 
a  jury,  is  that  It  exists  as  a  separate  and  dis- 
tinct matter  from  plaintiff^s  equitable  cause 
of  action.  If  it  is  not  separate  and  distinct 
therefrom,  it  must,  for  Its  trial,  be  subject  to 
*  the  same  forum  in  which  the  plaintiff's  cause 
of  action  is  triable.**  This  principle  Is  di- 
rectly applicable  to  the  case  .under  consid- 
eration, for  it  is  quite  manifest  that  the  de- 
fense here  set  up  is  not  a  separate  and  dis- 
tinct matter  from  plahitiffs*  equil^ble  cause 
of  action,  but,  on  the  contrary,  lies  directly 
at  the  foundation  of  the  plaintiflS*  eqvTItable 
cause  of  action,  and  couBtitutes  a  part  of  the 
itory  safiie  tiluiaactfon.    Indeed;  if  tHe  de^ 


fendants  should  be  allowed  to  have  the  quest 
tlon  as  to  whether  there  was  a. breach  of 
the  warranty  tried  by  a  jury,  the  praoticai 
effect  would  be  to  deny  to  the  plalnttfl^  their 
unquestionable  right  to  have  flioeh  questltHi 
tried  by  the  forum  in  which  their  equitable 
action  was  property  brought  and  was  pend* 
ing.  The  judgment  of  this  court  Is  that  the. 
order  appealed  from  be  afflnned*^ 


.       (47  8.  a  101) 
STATBJ  V.  PICKHTT. 
(Supreme  Court  of  South  Carolina.     July  11, 

189a) 
Izn-oxicATiNO  Liquors  —  Transportatiok  wtthik 
«TATS— Violation  of  Dispbnsakv  Atot— Ihdiot- 

MBXT— SUKPLUSAeB— 4JON6TRUCnON  fW  SVATOTSS 
— JOAISDICTION  OF  TrIAI«  JUSTIGUB. 

1.  Dispensaiy  Act  1895,  fi  3U  prohibits  the 
•transportation"  of  alcoholic  liqiiors;  and  sec- 
tion 33  proiiibits  the  transportation  of  such  liq- 
uors *'from  place  to  place  witliin  the  state,^' 
and  provides  a  different  penalty  for  violation, 
thereof;  and  section  37  provides  that  any  per- 
son '^handling  contraband  liquors  in  the  night- 
time" shall  be  liable  to  still  different  punish- 
ment Held,  that  an. indictment  charging  that 
defendant,  "in  the  nighttime,  did  transport  al-> 
coholic  liquors.^'  contrary  to  the  act,  was  not 
under  ctectlon  87;  the  words  *in  the  nighttime"^ 
being  surplusage. 

2.  It  appearina  from  the  evidence  that  the 
transportation  of  the  liquors  was  between  points 
witliin-  the  state,  the  indictment  will  be  taken 
as  brought  under  section  33  of  the  act  Gary, 
J.,  dissenting. 

3.  Dispensary  Act  18d5>  §  1,  prohibito  the 
"transportation"  of  alcohohc  liquors,  under  a 
penalty  of  not  less  than  3  nor  more  than  12 
months  at  hard  labor  in  the  state  prison,  or  a 
fine  of  not  less  tnan  $100  nor  more  than  $50Q» 
or  both  fine  and  imprisonment,  in  the  discretion 
of  the  court;  and  section  33  provides  that  no 
person  shall  '^transport  from  place  to  place 
within  this  state  *  *  ^  any  hquots  or  nouid 
containing  alcohol,  onder.a  penalty  of  $100  or 
imprisonment  for  thirty  days  for  each  offense.'' 
And  under  the  constitution  of  1868  the  penal- 
ty provided  in  the  former  section  excludes  iu- 
risdiction  from  a  trial  instice,  aad  the  penalty 
provided  in  the  latter  section  aives  exclusive 
jurisdiction  to  such  justices,  ueld,  that  the 
sections  are  not  conflicting,  but  that  the  latter 
is  ah  exception  to  the  former,  rendering  all 
prbsecutionB  for  transporting  .-li$iw>r  from  place 
to  place  within  the  state  withm  the  exclusive 
Jurisdiction  of  trial  justices. 

Appeal  from  general  sessions  circuit  court 
of  Greenville  county;  Berret,  Judge. . 

William  Choice  and  James  Pickett  were  in». 
dieted  for  transporting  liquors  contrary  to  the 
dispensary  act.  Defendant  Choice  was  ac* 
quitted,  but  defendant  Pickett  was  convicted,, 
and  appeals.    Reversed. 

C.  F«  Dili,  G.  W.  Dillardi  and  Jos.  A.  Me- 
Cullough,  for  appellant  Solictor  Ansel,  for 
the  State. 

JONOS,  J.  At  ^le  November  term,  189ft,. 
of  the  court  of  general  omsioiis;  for  Green- 
ville  county,  the  deCehdnntS'  were  Indicted  as 
follows:  'Tlmt  William  Oholee*  and  Jamea 
Pickett,  late  of  the  county  and  state  afors* 
nld,  on  the  twehtteth  day  oC  June,  Intlie 
year  of  wt  I/ord  one  tSidnsand  elgbt  hun^ 
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dred  and  niiietTHftre^  wlUi'forc^  aiid.annfl»  at 
GieenTlUe  CoorUipuM^  In  the  c€«aty.aiid  state 
aforesaid,  in  the  nighttime,  did  tran8p<»l  al- 
coholic liquors,  about  2  gallons,  tn  a  keg,  con- 
trary to  the  dispensary  act,"  etc  William 
Choice  was  acquitted.  James  Pickett  was. 
found  guilty,  and  sentenced  to  six  months' 
Imprisoiunent^  or  a^  fiiie  of  flOO.  Pickett  b^ 
peals.  The  circuit  Judge  buitructed  the  Jury 
that  the  charge  in  the  indictment  that  the 
transportation  was  "in  the  nighttime'*  waa 
not  material  .  He  was  requested  to  charge 
the  jury  ''that  if  they  beliere  the  defendants 
were  transporting  from  place  to  place  ^ithln 
this  sta^  contraband  UquorSi  in  4  cart  or 
other  yehideb  of  tiiie  quantity  alleg«4f  in  the 
daytime,  the  case  would  be  one  triable  by  a 
trial  Justice,  and  this  court  would  not  have 
jurisdiction."  This  the  Judge  refu/^d,.. stat- 
ing that  he  had  already  charge  that  the 
time  was  immater|aL  The  exceptions  raise 
practically  two  q9e6ti0ns:  First,  whether 
the  words  "in  the  nighttime"  ar^  material  in 
an  indictment  for  tnuusporting  alcoholic  liq* 
uors  in  yiolation  of  the  disi>ensary  law;  and^ 
second*  whethiur  the  circuit  court  has  Juris- 
diction to  try  the  offense  of  transporting  al- 
coholic liquors  from  place  to  place  within  the 
state. 

There  are  thiree  sections  of  the  dispensary 
act  of  1895  that  are  necessary  to  be  consld: 
ered.  Section  ),  so  far  as'  relates  to  the  pres- 
ent Inquiry,  prohibits  the  transportation  of  al- 
coholic liqupcs  under  a  penalty  of  not  less 
than  8  nor  more  than  12  months  at  haord 
labor  in  the  sta.t8  penitentiary,  o^  a.  fine  of 
not  less  than  fjLOO  jiormore  than  $500,  or 
both  fine  and  imprisoiunent,  in  the  discretion 
of  the  CQurt  Section  ,83^  proYldes  "that  no 
person  * ,  ♦  *  shall  >  •  •  transport  fron^ 
place  to  place  within  this  state  by  wagon^ 
earty.or  other  Tebide,  or  by  any  means. or 
mode  of  carriagje,  ^ay  liquors  or  liquids  con- 
taining alcohol,  under  a  penalty  of  one  hun- 
dred dollars  or  imprisonment  for  thirty  days 
for  each  offenfse  upon,  coayiction  thereof  a» 
for  a  n^sdemeanor/'  Section  37  provides  that 
"any  person  Mndling.  contraband  liquors  in 
the  nighttime  .*  *  *  shall  pe  guilty  of  a 
misdemeanor,  and  on  conviction  sb^ll  be  pun- 
ished by  impdsQnment  for  not  less  than  three 
months,  wx  more  than  twelve  months,  or  by 
a  fine  of  not  less  than  one  hundred  dollars, 
nor  more  than  five  hundred  dollars." 

Now,  whether  there  was^nror  in, the  charge 
of  his  honor  that  the  words  ''in.th^  nighttime" 
are  immaterial  in  the  indictment  depends  en- 
tirely on  whetheir  the  indictment  is  undej; 
section  87,  above;  for,  if  the  indictment  is 
under  section  37,  it  is  quite  evident  that  it 
is  essential  to  charge  and  to  prove  that  the 
handling  of  contraband  liquors  was  in  the 
nighttime,  for  so  it  is  expressly  written  in 
the  statute.  But  the  indictment  does  not 
charge  the  defendant  with  handling  contra- 
band liquors,  but  with  transporting  alcoholic 
llquoTB,  etc.  It  will  be  observed  that  sections 
1  and  38,  above  qited,  prohibit  and  punish 


the  tvaoflportatlon  of  alcohoUe  liqucvs^  and 
that  .section  37  prohibits  and  punishes  the 
handling  oC.suoh  contraband  Uquorsw  Un- 
less* therefoie,  **tran8porting"  and  **hsaidlij;ig'- 
nean  the  same  thing,  or  are  equivalent  words, 
it  is  manifest  that  the.  indictment  must  be  re- 
f eired  to  «ithar  section  1  ^r  section  33,  -for  it 
charges  the  "transportij^".  of  liquors,  and 
this  is  the  descrixytlve  word  in  these  sections. 
/Transport"  means  to  carry,  bear  or  convey 
from  one  place  or  eountcy  to  another;  whi^e 
"handling"  is  the  act  of  tonching,  holding, 
moving,  or  numaging  with  the  hand.  It  is 
dear  that  there  may  be  a  harydllag  of  al- 
cohoMc  liquors  which  could  not  with  any 
paropriety  be  described  as  ^  transportatkwi 
thereof.  For  example,  pouring  liquors  from 
a  blind  tiger  Jug  at  night  might  be  punished, 
ttader  section  87,  as  a  handling  of  contraband 
liquors  in  the  n^httimoi  but  that  could  hard- 
ly, be  called  a  transportatioii  oC  liquor  (how- 
ever '^transporting"  the  effect  might  be)«  We 
think  the  indictment  which  chajrged  a  toans- 
portation  must  be  referred  to  <me  of  the  see* 
tiQua  above  which  relates  in  express  terms  to 
the  act  of  tmnsporting.  This  being  so,  the 
words  '1n;the  nighttime"  are  surplusage,  and, 
as  the  elrcoit  Judge  cocrectly  ruled,  ace  irnma* 
teriaL  The  offense  of  "transporting"  alco- 
iKdic  liquors  in  violation  of  .the  dispensary 
law  in  no  wise  depends  on  the  ^ime  of  day 
or  n!^t  it  is  committed. 

There  is  an  apparent  conflict  between  sec- 
tion 1  aad  section  88.  In  the  former,  the 
punishment  prescribed  epcelodes  the  Jurisdic* 
tion:  of  a  trial  Justice;  hi  the  latter,  the  pun- 
iBhrneot  preecvlhed  is  such  as  gives  the  court 
ofitflal  justice  exclusive  jurisdiction.  (Ob- 
serve that  this  question  arises  under  the  coc^ 
stitution  of  1868,  in  force  at  the  time  of  the 
trial  of  this<  easa.)>  The  scope  of  section  1 
iamuch  greater  than  that  of  section  33,  and 
covers  a  wider  range  of  subjects.  In  section 
1  the  "transportation'*  prohibited  is  more 
genera)  than  the  ''transporting"  referred  to  in 
section  33.  In  the. latter  the  transporting  of 
alcoholic  liquors  from  place  to  place  within 
the  state  i^  forbidden;  whereas  in  the  former 
the. transportation  may  not  only  cover  trans- 
porting from  place  to  place  within  the  state, 
but  covers  also  a  transportation  from  a  place 
outside  the  state  to  a  place  within  the  state, 
or  a  transportation  from  a  place  within  the 
0tate  to  a  phice  without  the  state.  In  such 
cases,  Endllch  on  Interpretation  of  Statutes 
(section  215)  gives  the  rule  of  construction 
thus:  "If  there  are  two  aots  or  two  provi- 
sions in  the  same  act,  of  which  one  is  special 
and  particular,  and  clearly  includes  the  mat- 
ter in  controversy,  whilst  the  other  is  general, 
and  would,  if  standing  alone.  Include  it  also, 
and  if,  reading  the  general  provision  side  by 
side  with  the  particular  one,  the  Inclusion  of 
that  matter  in  the  former  would  produce  a 
conflict  between  it  and  the  special  iMrovision, 
it  must  be  taken  that  the  latter  was  designed 
as  an  exception  to  the  g^eral  provision.'' 
Adopting  this  san^e  rule  of.  construction.  Chief 
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Jui^tice  Mclrer,  in  City  Ooundl  of  GharkkBton 
7.  WeUer,  84  S.  G.  361,  13  S.  Bk  629,  said: 
"The  well-settled  role  is  tliat,  in  eonfitruing 
an  act,  it  most  be  considered  aa  a  wUole*  and 
snch  a  constrnction  must  be  adopted,  if  pos- 
sible, as  will  give  full  force  and  effect  to 
each  one  of  its  proyislons.  If  they  are  ap- 
parently inconsistent  with  each  other,  snch 
inconsistency  most,  if  possible,  be  reconciled, 
in  order  to  give  fnll  force  and  effect  to  the 
legislative  will,  as  expressed  by  the  words 
they  have  used."  The  paramount  object  in 
the  construction  of  all  statutes,  whether  penal 
or  otherwise,  is  to  ascertain  the  legislative 
wilt.  Here,  then,  the  particular  intent,  mak- 
ing transporting  of  alcoholic  liquors  from 
place  to  place  within  the  state  punishable 
only  within  the  jurisdiction  of  a  trial  justice, 
as  presented  in  section  38,  must  be  regarded 
as  an  exception  to  the  more  general  intent 
expressed  in  section  L  Therefore,  it  follows 
that  all  offenses  of  transporting  such  liquors 
from  place  to  place  within  the  state  are  ex- 
clusively within  the  jurisdicfion  of  courts 
of  trial  justice.  Const  1868,  art  1,  f  19;  Id. 
art  4,  §  18;  State  v.  McKettrick,  14  S.  O. 
346;  State  v.  Harper,  6  8.  O.  464;  State  v. 
Ck>oler,  30  S.  0.  109,  9  S.  B.  692.  The  in- 
dictment in  this  case,  and  the  evidence  offer- 
ed to  support  It  show  that  the  transportation^ 
of  alcoholic  liquors  charged  as  in  violation  of 
the  dispensary  law  was  wholly  within  the 
state,  and  must  be  referred,  under  the  con- 
clusions hereinabove  reached,  to  section  33; 
and  it  follows  that  the  offense  charged  was 
within  the  exclusive  jurisdiction  of  a  trial 
justice.  The  judgment  of  the  circuit  court 
was  therefore  erroneous,  and  the  same  Is  re- 
versed. 

GABY,  J.  The  words  'in  the  nighttime,** 
in  the  indictment  are  mere  surplusage,  and 
the  appellant  was  properly  tried  and  convict- 
ed, under  section  1  of  the  dispensary  act 
Sntertainlng  this  view  of  the  case,  I  cannot 
concur  in  the  conclusion  reached  by  the  tna- 
jority  of  the  coxurt 


(47  S.  C.  U7) 

COLUMBIA  WATBBr-POWEB   CO.   v.    CO- 
LUMBIA LAND  &  INVESTMENT  CO. 

(Supreme  Court  of  South  Carolina.    July  14, 
1896.) 

BSjbctmbki^-Statdtort  Naw  Tkxal. 

Under  Code  Civ.  Proc.  §  98,  providing 
that  all  actions  for  the  recovery  of  land,  or  the 
poBsessioif  thereof,  are  hmited  to  two  "actions" 
for  the  same,  and  requiring  the  costs  of  the 
first  action  to  be  paid  before  the  second  action 
Is  brought,  the  dismissal  of  a  second  action  for 
failure  to  pay  the  costs  of  the  first  action  pre- 
cludes the  plaintiff  f  ro«ii  bringing  another  action 
for  the  recovery  of  the  land. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  Witheisx>oon,  Judge. 

Action  by  the  Columbia  Water-Power  Com- 
pany against  the  Columbia  Land  &  Invest- 


ment Company.    Them  was  a  Judgment  for 
def  endanty  and  plaintiff  appeals.   Affirmed. 

Abney  &  Thomas  and  Bachman  &  Yoo- 
mans,  for  appellant  W.  H.  Lyles,  for  re> 
spondent 

POPE,  J.  This  astion  was  commenced 
on  the  6th  day  of  July,  1895^  in  the  court  of 
common  pleas  for  Richland  county,  in  this 
state,  by  the  service  of  a  summons  and  com- 
plaint The  answer  was  served  on  the  23d 
day  of  July,  1895.  The  action  came  on  for 
trial  at  the  November  term,  1895,  of  the 
court  of  common  pleas,  as  aforesaid,  befbre 
Judge  Wltherspoon,  under  tho  following  cir- 
cumstances (and  this  word  ''circumstances* 
will  Include  here  the  pleadings,  proofs,  and 
admissions  and  stipulations  *  of  counsel  for 
ix>th  sides  of  this  controversy):  On  the  5th 
day  of  September,  1892,  the  plaintiff  above 
named  commenced  its  action  against  the  de- 
fendant above  named  for  the  recorery  bf 
two  lots  of  land  within  the  limits  of  the 
city  of  Columbia,  in  this  state;  and  after  is- 
sue Joined  in  said  action,  on  the  12th  day  of 
July,  189B,  the  plaintiff  took  from  the  court 
of  common  pleas  for  Richland  coimty,  in 
said  state,  an  order  discontinuing  said  ac- 
tion. Thereafter,  to  Vit  on  the  15th  day  of 
August,  1893,  the  same  plaintiff  commenced 
its  action,  by  summons  and  complaint  dul;^ 
served,  against  the  same  defendant,  to  re- 
cover the  same  lots  of  land.  To  this  action 
the  defendant  duly  appeared  and  made  an- 
swer, in  which,  ih  different  ways,  the  de- 
fendant denied  that  the  lots  of  land  sued  for 
were  the  property  of  the  plaintiff,  but  claim- 
ed as  its  own,  both  by  possession  and  title, 
the  said  lots  of  land,  and  also  set  up  in  said 
answer  that  plaintiff  was  not  entitled  to 
maintain  said  action  becauiK  said  plaintiff 
had  not  complied  with  the  requirements  of 
the  law  of  this  state  governing  a  second'  ac- 
tion for  the  recovery  of  land.  Upon  all  the 
issues  the  parties  went  to  trial,  and  the 
plaintiff  prevailed.  Thereupon  the  defend- 
ant appealed  from  such  judgment  in  favor  of 
the  plaintiff  to  the  supreme  court  By  the 
judgment  of  the  supreme  court  upon  said  ap- 
peal, the  judgment  of  the  circuit  court  in 
favor  of  the  plaintiff  was  reversed,  and  the 
complaint  was  dismissed;  and,  on  the  ap- 
plication by  petition  of  the  plaintiff  to  said 
supreme  court  for  a  new  hearing,  the  su- 
preme court  dismissed  such  petition  for  a 
new  hearing.  20  S.  B.  378,  540.  Thereupon, 
on  the  6th  day  of  July,  1895,  the  above-nam- 
ed plaintiff  began  its  new  action,  by  sum- 
mons and  complaint  against  the  above-nam- 
ed defendant  for  a  recovery  of  the  same 
said  lots  of  land.  The  seventh  defense  of  the 
answer  of  the  defendant  to  this  last  action 
is  as  follows:  "For  a  seventh  defense,  this 
defendant  alleges  that  heretofoi^,  to  wit  on 
the  5th  day  of  September,  1892,  the  plaintiff 
above  named  duly  commenced  an  action 
against  the  defendant  above  named  for  the 
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wecarery  ot  the  po— esrton  of  the  eaid  prop- 
ertj  described  In  the  complaint,  and  on  the 
12th  day  of  Jnlj,  1883,  plaintiff  took  from 
Che  circntt  court  of  common  pleas  for  said 
county  and  state  an  order  discontLnning  said 
action*  and  that,  thereafter,  to  wit,  on  the 
15th  day  ot  Augost,  1893,  the  plaintiff  abo^e 
named  dnly  commenced  its  second  action 
against  the  defendant  above  named  for  the, 
recovery  et  the  possession  of  the  same  real 
property  described  in  the  complaint,  which 
aption  was  terminated  adversely  to  the  plain- 
tiff by  a  Judgment  of  the  drcoit  court,  in 
pursnance  of  a  decree  of  the  supreme  court 
of  the  state  of  South  daroUna,  dismissing  the 
plaintiff's  complaint"  The  following  agree- 
ment was  then  entered  into  by  and  between 
the  attorneys  of  record*  of  the  plaintiff  and 
defendant,  to  wit:  ''It  is  agxeed  by  and  be- 
tween counsel  for  the  plaintiff  and  for  the 
defendant  in  the  above-entitled  cause  that 
the  said  cause  is  to  come  up  for  trial  at  the 
present  term  of  the  court,  before  his  honor, 
the  circuit  Judge,  without  a  Jury,  upon  the 
seventh  and  eighth  defenses  pleaded  in  de- 
fendant's answer,  for  the  purpose  of  the 
consideration  of  these  defenses,  and  for  this 
purpose  only.  In  this  trial,  as  to  these  de- 
fenses, plaintiff  is  to  be  regarded  as  having 
proved  prima  facie  title  to  the  land  in  dis- 
pute^ and  payment  by  it,  before  commencing 
this  action,  of  all  costs  of  the  prior  litiga- 
tion; and  defendant  is  restricted,  in  its  at- 
tempt to  overthrow  the  plalntifTs  case  so  as- 
sumed as  proved,  to  the  grounds  stated  in 
the  seventh  and  ^ghth  defenses.  The  de- 
fendant is  to  be  allowed  to  introduce  in  evi- 
dence the  records  referred  to  in  said  two 
defenses;  the  printed  copy  of  the  decree  of 
the  supreme  court,  as  found  in  42  S.  Gw  488» 
20  S.  B.  378,  540,  and  the  record  and  order 
of  said  court  upon  the  petition  filed  for  a  re- 
hearing, also  there  found,  to  be  considered 
as  a  part  of  said  records.  Plaintiff  to  be 
limited,  in  its  reply  to  defendant's  testimony, 
to  such  portions  of  said  records  as  defendant 
may  not  have  introduced.  It  is  further  stip- 
ulated and  agreed  that  if  the  presiding  Judge 
shall  sustain  the  said  defenses,  or  either  of 
them,  he  shall  enter  an  order  dismissing  the 
complaint,  but  it  is  agreed  that  plaintiff  shall 
reserve  its  right  of  appeal  from  said  order. 
And  in  case  he  shall  overrule  both  defenses, 
or  in  case  of  a  successful  appeal  from  his  or- 
der sustaining  either  of  said  defenses,  the 
said  cause  shall  stand  for  trial  at  the  next 
or  some  subsequent  term  of  this  court  on 
the  first  defenses  of  the  answer,  which  are 
unaffected  by  this  agreement,  the  defendant 
reserving  its  right  of  appeal  from  such  por- 
tion of  the  order  as  may  not  have  been  pre- 
viously passed  upon  on  appeal  until  the  final 
determination  of  the  cause  on  circuit" 

At  the  hearing,  which  came  on  before  his 
bonor,  Judge  Witherspoon,  at  the  fall,  1895, 
term  of  the  court  of  common  pleas  for 
Richland  county,  in  said  state,  the  fore- 
going agreement  of  counsel  was  read. 
y.258.s.no.l — 4 


Thereupon  the  following  admissionB  and  in- 
troductioQ  of  records  were  made:  '*2ir.  Lyles 
(attorney  for  defendant):  It  is  admitted 
that  the  land  described  in  the  complaint  in 
the  present  action  is  the  same  land  that  was 
described  in  the  complaints  in  the  records 
now  to  be  introduced.  You  agree  to  that? 
Mr.  Youmans  (attorney  for  plaintiff):  Yes. 
Mr.  Lyles:  And  that  the  parties  are  the 
same,  and  the  subject-matter  the  same,  ezr 
oept  so  far  as  the  records  may  show  a  dif- 
ference. The  defendant  introduces  Judg- 
ment roll  No.  7,158  of  the  clerk  of  the  court 
of  common  pleas  for  Richland  county,  and 
calls  attention  to  the  following  papers: 
Summons  and  comphdnt;  answer;  Judgm^xt 
tot  the  plaintiff,  of  the  land  in  dispute. 
The  date  of  the  filing  of  summons  and 
complaint  Is  15tii  August  1808.  Also, 
from  the  same  record,  an  original  summons 
and  complaint  filed  23d  September,  1892, 
and  answer  filed  24tb  September,  1892,  and 
an  order  of  the  court  discontinuing  the  ac- 
tion, passed  on  the  Uth  July,  1893.  The 
complaint  was  served  on  the  Sth  September, 
18824  We  th^  introduce  record  7,893,  from 
the  office  of  the  clerk  of  the  court  of  com- 
mon pleas  for  Richland  county,  consisting 
of  the  Judgment  of  the  supreme  cotut  and 
order  of  the  circuit  court  making  the  Judg- 
ment of  the  circuit  court  and  a  formal 
Judgment  entered  up  by  the  defendant 
against  the  plaintiff  for  the  costs  of  the  ac- 
tion. We  offer,  also,  the  ppinlon  of  the  su- 
preme court  in  one  of  the  cases  entitled  here 
as  found  in  42  8.  a,  20  S.  B.,  and  also  the 
order  of  the  supreme  court  upon  a  petition 
filed  ior  a  rehearing,  and  also  a  copy  of 
the  petition  for  rehearing.  Defendant  now 
doses.  Mr.  Youmans  (attorney  for  plaintiff): 
We  introduce  in  reply  only  such  parts  as 
have  been  left  out  The  Court:  I  under- 
stand the  whole  record  is  In.  Mr.  You- 
mans: Yes,  sir;  the  plaintiff  now  doses." 
After  argument  Judge  Withenspoon  pass- 
ed the  following  order  and  Judgment:  "Un- 
der a  written  agreement  between  counsel, 
this  cause  waa  submitted  to  me  to  consider 
the  seventh  and  eighth  defenses  pleaded  in 
defendant's  answer.  After  a  full  consid- 
eration of  the  evidence  submitted  under  said* 
agreement  and  the  argument  of  counsd,  I 
conclude  that  the  matters  set  out  in  the  sev- 
enth defense  constitute  a  good  and  valid 
defense  to  plaintiff's  action,  and  that  the 
plaintiff's  complaint  should  therefore  be  dis- 
missed. I  further  conclude  that  the  plaintiff 
is  not  estopped  by  the  plea  of  res  adjudlcata 
set  up  in  the  eighth  defense.  It  is  there- 
fore ordered  and  adjudged  that  the  plain- 
tiffi's  complaint  herein  be  dismissed.^  No- 
vember 9,  1895."  From  this  Judgment  the 
plaintiff  now  appeals,  upon  five  grounds: 
(1)  That  the  allegation  in  said  seventh  de- 
fense, to  wit  that  on  August  15,  1803,  the 
plaintiff  duly  commenced  its  second  action 
against  the  defendant  for  the  recovery  of 
po88esslo&  of  the  same  real  property  de- 
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scribed  In  the  complaint,  was  dttposed  of  by 
the  decree  of  the  supreme  conrt  introduced 
In  evidence  by  the  defendant  t^)  That  this 
decree  of  the  supreme  court  adjudged  that 
what  said  seventh  defense  erroneously 
styles  a  ''second  action  duly  commenced*' 
was  without  authority,  could  not  be  brought, 
and  was  not  the  second  action  contemplated 
by  section  98  of  the  Oode,  for  the  reason 
that  a  statutory  condition  precedent,  essen- 
tial to  the  brining  of  a  second  action,  to 
wit,  the  payment  of  the  costs  of  the  first 
action,  had  not  been  complied  with  by 
plaintiff.  (3)  That  the  supreme  court  having 
so  adjudged,  and  said  statutory  condition 
having  been  complied  with  prior  to  the 
bringing  of  this  action,  his  honor  should, 
as  a  matter  of  law,  have  overruled  said 
seventh  defense.  (4)  That  what  said  sev- 
enth defense  erroneously  styles  a  "second 
action  duly  commenced*'  was  not  termi- 
nated, as  erroneously  alleged  in  said  sev- 
enth defense,  by  a  judgment  of  the  circuit 
court  in  pursuance  of  the  decree  of  the 
supreme  coukt,  but  had  already  been  dis- 
missed by  said  decree,  as  a  matter  which 
the  court  of  common  pleas  had  not  jurisdic- 
tion to  entertain.  (5)  That,  the  records  in- 
troduced by  the.  defendant  showing  that 
plaintiff  had  not  had  the  second  action  to 
which  he  is  limited  by  section  98  of  the 
Code,  the  present  action  is  that  second  ac- 
tion, and  his  honor  eired,  as  a  matter  of 
law,  In  holding  to  the  contrary,  and,  on 
such  holding,  dismissing  the  complaint 

Before  we  enter  upon  a  consideration  of 
this  appeal,  we  deem  it  proper  to  state  that 
we  have  Intentionally  omitted  any  refer- 
ence to  the  eighth  defense  of  the  answer. 
It  in  no  wise  affects,  or  is  affected  by,  this 
appeal.  The  only  matter  before  us  is  that 
of  the  seventh  defense.  The  second  subdi- 
vision of  section  98  of  the  Code  of  Proce- 
dure is  thus  stated:  "Sec  98.  a)  *  ♦  * 
(2)  The  plaintiff  in  all  actions  for  the  re- 
covery of  real  property  on  the  recovery  of 
the  possession  thereof  is  hereby  limited  to 
two  actions  for  the  same,  and  no  more:  pro- 
vided that  the  costs  of  the  first  action  be  first 
paid,  and  the  second  action  be  brought  with- 
'in  two  years  from  the  rendition  of  the  ver- 
dict or  judgment  in  the  first  action,  or  from 
the  granting  of  a  non-suit  or  discontinuance 
therein."  It  was  with  reference  to  this  very 
portion  of  our  Code  that  Mr.  Chief  Justice 
Mclver,  as  the  organ  of  this  court,  in  42  S. 
C.  beginning  at  page  405,  20  S.  E.  380,  de- 
clares: "So  that,  before  a  second  action  can 
be  brought  for  the  recovery  of  real  prop- 
erty, two  conditions  must  be  complied  with: 
First,  the  costs  of  the  previous  action  must 
'be  first  paid*;  and,  second,  the  second  ac- 
tion must  be  brought  within  two  years  from 
the  termination  of  the  first  action  either  by 
the  *re*nditlon  of  the  verdict  or  judgment 
in  the  first  action'  or  'the  granting  of  a 
non-suit  or  discontinuance  therein.' ''  The 
Judgment  of  this  court  in  that  case,  which 


wiH  be  found  at  page  600  of  48  A.  0^  paga 
382,  20  &  E.,  was  In  these  .words:  "Ttaft 
judgment  of  this  court  is  that  the  judgment 
of  the  circuit  court  be  reversed,  and  that  the 
complaint  be  dismissed."  An  ezaminatioii 
of  the  case  whose  judgment  has  just  been 
cited  discloses,  from  its  very  terms,  that  it 
was  confined  to  the  question  as  to  whether 
the  payment  of  costs  set  out  in  section  96» 
supra,  of  the  Code  was,  when  demanded  by 
the  defendant  in  Ills  answer,  a  condition 
precedent  to  the  plaintUTs  right  to  msintatu 
a  second  action.  The  question  which  the 
appellant  now  pressef  upon  this  court  ia 
this:  Was  the  action  which  was  dismissed 
by  this  court  in  its  judgment  in  42  &  G. 
500,  20  S.  E.  382,  the  second  action  referred 
to  in  section  98  of  our  Code?  It  seema  to  us 
that  this  question  may  be  settled  by  the 
terms  and  provisions  of  our  Code  of  Pro- 
cedure. Section  1  of  our  Code  provides: 
"Remedies  in  the  courts  of  jvstlee  are  di- 
vided Into:  (1)  Actions.  (2)  Special  proceed- 
ings." Section  2  of  our  Code  defines  an  ac- 
tion as  follows:  "An  action  is  an  ordinary 
proceeding  in  a  court  of  justice  by  which 
a  party  prosecutes  another  party  for  the 
enforcement  or  protection  of  right,  the  re- 
dress or  prevention  of  a  wrong,  or  the  pun- 
ishment of  a  public  offence."  It  nAmStsi  of  no 
doubt  in  the  light  of  this  clear  yet  simple 
definiticm  of  an  action  by  our  Code,  when 
applied  to  the  admissions  of  coansel  Incorpo- 
rated in  the  case,  that  the  form  of  proceed- 
ing adopted  by  tlie  plalntlfif  waathat  of  an 
action.  But  go  a  step  further  under  the 
light  of  our  Code.  How  is  an  action  com- 
menced in  our  courts  of  justice?  Section 
120  of  the  Code  provides,  "An  action  is 
commenced  as  to  each  defendant  when  l^e 
summons  is  served  upon  him.  ♦  •  ••»  Sec- 
tion 148  of  the  Code  of  Procedure  provides, 
"Civil  actions  in  the  courts  of  redotd  of 
this  state  shall  be  commenced  by  the  service 
of  a  summons."  Section  149  of  the  Code 
sets  out  carefully  the  parts  of  a  summons. 
When  we  turn  to  the  case,  we  find  that  the 
plaintiff  (appellant)  on  the  15th  day  of  Au- 
gust 1893,  filed  his  summons  and  com- 
plaint in  the  second  action,  and  the  defend- 
ant duly  answered  the  same.  So  that  under 
the  plain  provisions  of  the  Code  the  second 
proceeding  of  plaintiff  was  an  action.  But 
the  appellant  insists  that,  though  technically 
this  was  an  action,  yet  as  the  supreme 
court  of  the  state  has  held  that  the  plaintiff 
was  not  entitled  to  maintain  such  action, 
it  should  not  be  construed  as  a  second  action 
allowed  a  plaintiff  who  seeks  to  recover  real 
property  under  the  second  subdivision  of  sec- 
tion 98.  An  inspection  of  the  record  in  42 
S.  C.  489-500,  inclusive,  20  S.  B.  378,  will 
make  it  evident  that  the  proceeditig  is  thero 
repeatedly  referred  to  as  an  action.  Again, 
in  case  after  case  we  have  held  thJat  in 
construing  a  statutory  provision,  or  other 
writing,  it  is  proper  always  to  construe  It 
with  reference  to  the  provisions  of  law  beax^^ 
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Uxg  on  tlie  mbjg^matter  treated  of  In  the 
statute  or  otber  wviUng.  Under  tliis  view, 
we  must  suppose  that  tlw  general  aaseiiibly, 
wlien,  in  the  year  lS7d,  it  adopted  the  pne^ 
YiaionB  of  law  relating  to  the  second  ac- 
tion for  the  possession  of  real  property, 
now  set  out  in  section  98  of  the  Code,  used 

.the  word  ''action"  as  it  was  deteed  in. the 
Code  which  had  been  adopted  ia  the  yesi? 
1870.  All  that  the  judgioent  sf  this  cjowrt, 
as  set  out  in  42  S.  C«,  20  S.  El,  sniwa,  at« 
tempted  or  did*  was  to  hold  that  the  de- 
fense relied  apon  by .  ihe  defeodsAt,  tiiat 
plaintiff  was  no^  entitled  to  msintsin  his 
action  because  he  had  failed  to  pay  the 
costs,  which  was  required  to  be  done  by  the 
section  0^  supra,  was  yalid.  Suppose  the 
defendant  had  failed  to  rely  upon  the  pai^ 
ticular  defense  referred  to,  and  it  had  hap- 
pened that  the  defendant  had  no  other  raUd 
defense;  would  not  the  plaiatiJK  hare  been 
entitled  to  Its  judgmenitl  Oertalnly<  it  would, 
and  this.wonld  haye  been  a  second  action 
for  the  recorery  of  the  possession  <  of  resl 
property.  Is  there  to  be  a  different  rule 
for  the  plaintiff  as  against  a  defendant? 
Thus  it  is  manifest  that  the  .first  and  sec* 
ond  exceptions  are  not  tenaUe. 

So  far  as  the  third  exception  Is  concerned, 
it  may  be  disposed  of  by  saying  that  there 
is  no  proTisIon  in  tiie  statute  for  bringing  a 
third  action  upon  the  payment  of  the  costs 
of  the  first  action.  In  other  words;  we  mean 
to  ssy  that  in  oqr  judgment  the  action  com* 
menced  on  the  15th  August,  1808,  was  the 
second  aetion«  and  that  commenced  on  the 
6th  July,  1805,  is  really  a  third  action,  and 
that  no  such  third  action  has  any  warrant 
in  law  for  Its  being  instituted.    So  far  as  the 

.fourth  exception  is  concemed^'it  seeOis  to 
us  immaterial  that  the  citvnit  court  form* 
aHy  adopted  the  ^judgnwntr  of  this  court  as 
its  judgment  It  need  not  hare -fd^rmulated 
any  expression  concerning  our  judgment 
It  was  controlling. 

The  fifth  exception  is  overruled  by  reason 
of  what  we  have  already  held;  Itls.ths 
judgment  of  this  court  tiiat  tile  judgment 
of  the  drcoit  court  be  affirmed. 


(47  S.  C.  215) 

JACKSON  t.  CHBROKBB  MKDICINJS  CO* 
et  aL 

(Supi^pma  Court  of  South  Carolina*    July  .1^ 
18900 

SHVOSOnrS    BTOGVHOIiDBa'B    XflABILITT  ^  UbPISD 
SUB^OHIFTXOHS— ALTSRJLTIOR  Of  COIIPO* 
RA.TB  RbCOHDS—EsTOFPBL..    . 

A  creditor  of  a  corporation,  who  was  al- 
so m  stockholder,  but  who,  without  authority, 
graaed  fi^Mu  the  oorpohi/ie  records*  his''ikattie 
and .  htB  unpaid  subscription,  <;anae|  ■  enforce^ 
against  the  other  stockholders  any  liability.. on, 
their  unpaid  snbscrii^tions.  ' 

Appeal  fjnwB  .common  pleas  drcoit  cowt 
of  .Gneenrille  county;  Beaet  J^dge. 
AetioB  p^  Nannah  ^aok^oiv.  ftliM  Ntoaah 


Oww,  against  the  Cherokee  Medlelna  Com- 
p,any  and  otbera.  The  case  was  referred 
to  a^BSBSter,  and  aB  creditors  of'  the  defend- 
ant company  were  invited  to  present  their 
claims.  From  a. judgment  disallowing  the 
dsim  of  T.  A  Honohr,  Jr.,  he  appeals.  Af« 
firmed. ; 

The)fol]Dwing  toe  the  material  portions  of 
thenmster's  report: 

'The  plaintiff  alleges  that  the  Cherokee 
Medicine  Company  is  a  corporation  under 
the  laws  of  this  static,  and  that  said'corpo- 
mtion  is  indebted  to  her  in  the  sum  of 
$39.78  on  a  judgment  recorered  by  her  on 
the  17th  day  of  October,  1894,  hi  the  court  of 
N.  H.  Davis,  Bsq.,  a  trial  Justice  for  Green- 
ville county,  and  that  said  corporation  owes 
many  other  debts,  and*  is  insolvent  She 
further  alleges  that  the  defendants  named' 
in  the  complaint  have  each  subscribed  ^to 
the  stock  of  the  oorporatloii,  and  have  paid 
only  15  per  cent  of  iiieir  svbsctipttons.  All 
the  d^endaats  except'  the  Cherokee  Medi^ 
doe  Company  >  answer,  denying  the  allega- 
tions of  the  complaint  s^d  for  a  second  difr- 
fense  set  pp  that  their  sut>scripttens  for' 
stock  in  said  company  were  procured,  by 
misrepresentations.  Thet  tnaster  finds  that 
the.  Cherokee  Bfedicine  Company  was  incor- 
porated under  the  laws  of  this  state  on  the 
20th  of  July,  18M,  and  the  defendants  sub- 
scribed  for  stock  in  said  oorpozation  as  fol- 
lows, ttie  stock  b^ag  divided  into  shares  of 
$109  each,  to  wit:  Marion  B.  Leach,  two 
shares;  J.  O.  Fitsgerald^  two  shares;  A  B. 
Brown,  .OHe  share;  C  "BL  WIdieman,  two 
shares;  0.  JB.  Watson,  two  shares;  W,  J. 
Graham,,  two  shanss;  Xi.  O.  Bicdiey,  onO 
share;  J.  T.  B]ftsslngame,'one  share;  James 
BL  Payne,  one  share;  James.  &  Couetock,  one 
shalre;  !>.  A.  Kettle,  one  share;  J.  M«  Gter, 
one  share;  Clarence  A.  Smltii,  one  share; 
P.  Fi  Cox,  one  share;*  W.  L.  Keliett  oaae 
share;  and  J^  F.  Richardson,  one  share. 
Clarence  A.  9mith.has  paid  nothing  on  his 
svbseription.  Tne  other  idefendanSa-  have 
each,  paid  15  per  cent*  of  their  stock, 
leaving  85  pe^  cent  of  the  Aame  unpaid. 
The  plaintiff's  judgihent  is  attackOd  on  the 
ground'  iSant  it  does  not  appear  by  affldriivlt 
that  no  answer  or  demurrer  was  iiled  with* 
the.  ttial  justice  before  entry.- oft  the  judg- 
mesit  in  her  favo^  in  the  trial  justice's 
comrt  It .  is  ihsisted .  that  this  is  necessary 
to  ithe  validity  of  the  judgment'  inAsnluch 
an  the  saihe '  was  rendered  by  defanlt  It 
is*  itlso  insisted'  thSt  the  affidavit  made  be- 
fore  the  trial  justice  that  theplaintlfl'was 
apfpcehensii>ie  of  losing  her  deAvt  if  the  usual 
time  fio^  aiis^frer  was  allowed,  and  on  which 
tite^summona  was  made  returnable  in.  less 
timn*  20  days,  was  Insuifieient  in.  that  the 
facts  therein  set  forth  were  not  enough  up-' 
oniwhl^to  baser  si^hai^onv  or.iAise  such 
apprehenskm  ln:the  mind  of  the  plaintiff. 
The  tvlal  justice  entered  up  «his  judgment 
the  usual  practice  in  courts  o^  trial 
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jnstlcefl,  and .  the  ol^ectlont  raised  do  not 
render  thla  judgment  Toid.  At  most  they 
are  only  Irregnlartties,  such  as  cannot  be 
attacked  except  by  a  direct  proceeding  to 
set  aside  the  judgment.  The  master  there* 
fore  finds  that  the  judgment  of  the  plain- 
tiff is  a  valid  claim  against  the  defendant 
the  Cherokee  Medicine  Company;  that  this 
judgment  was  transcripted  to  the  circuit 
court  of  this  county  before  the  commence- 
ment of  this  action,  and  execution  duly  is- 
sued thereon;  that  the  sheriff  of  said  coun- 
ty has  returned  the  same  wholly  unsatis- 
fied, and  the  same  remains  wholly  unpaid. 
The  order  of  reference  provides  that  the 
creditors  of  the  Chorokee  Medicine  Com- 
pany may  establish  their  claims  against  it 
in  this  action.  Under  the  call  for  creditors 
made  by  the  master  pursuant  to  this  order, 
the  plaintiff  presented  a  contract  made  by 
her  with  C.  K  Hicks  and  T.  A.  Honour, 
Jr.,  under  the  name  of  the  Cherokee  Medi- 
cine Company,  on  the  1st  day  of  April,  18M, 
by  which  they  agreed  to  employ  her  for  one 
year  at  a  salary  of  $8.33  per  month.  Tbis 
contract  provided  that,  in  case  of  failure 
>of  the  company  to  perform  its  part  of  the 
same*  it  should  forfeit  and  pay  to  the  plain- 
tiff the  sum  of  $25.  Peter  Crow  presents  a 
similar  contract,  providing  for  a  like  for- 
feiture, the  only  difference  in  his  contract 
being  that  he  was  to  receive  $12  per  month. 
These  contracts  were  assigned  by  the  said 
Hicks  and  Honour  to  said  corporation  In 
July,  1894.  The  cozporation  assented  to 
this  assignment,  as  did  also  the  plaintiff 
and  the  said  Peter  Crow.  These  last-nam- 
ed parties  entered  into  the  employment  of 
the  corporation  under  these  contracts,  and 
continued  in  its  employ  till  the  24th  of  Sep- 
tember, 1894,  when  it  suspended  business, 
and  refused  to  give  tiiem  further  employ- 
ment; thereby  violating  the  terms  of  said 
contracts,  and  rendering  the  corporation  lia- 
ble to  the  plaintiff  for  the  forfeiture  of  $25, 
and  the  said  Peter  Crow  for  a  like  sum. 
The  said  Peter  Crow  has  also  presented  and 
proven  a  judgment  recovered  by  htm  in  the 
court  of  trial  justice,  on  which  there  is  a 
balance  due  to  him  of  the  sum  of  $8.25, 
with  interest  on  the  same  from  the  15th  of 
October,  1895.  This  judgment  is  based  on  a 
debt  which  the  said  corporation  owed  him 
for  services  rendered.  Under  the  call  for 
creditors  above  mentioned,  O.  E.  Hicks  and 
T.  A.  Honour,  Jr.,  have  presented  claims. 
They  say  that  they  each  owned  $1,000,  or  10 
shares,  of  paid-up  stock  in  the  corporation, 
and  that  its  property  has  been  exhausted  in 
the  payment  of  its  debts,  and  daim  contri- 
bution from  the  other  stocldK^ders  to 
equalize  their  loss.  T.  A.  Honour  further 
claims  that  the  corporation  is  indebted  to 
him  In  the  sum  of  $11  for  services  render- 
ed, and  that  the  said  C  0.  Hicks  presents 
a  claim  for  services  for  the  sum  of  $18 
and  the  further  sum  of  $225  on '  account 
of  ft  contract  entered  into  bgr  the  corpora- 


tion with  him  on  the  24th  of  September; 
1894,  by  which  it  agreed  to  employ  him 
from  the  1st  of  October,  1894,  to  the  1st  of 
January,  1896,  at  a  salary  of  $75  per  month, 
and  claims  that  .said  corx>oration  wrongful- 
ly susx)ended  business  on  the  28th  of  Sep- 
tember, 1894,  and  refused  to  carry  out  its 
contract  with  him,  and  that  he  held  himself . 
in  readiness  to  perform  his  part  of  said 
contract  till  the  1st  of  January,  1895.  The 
master  finds  that  said  Hicks  and  Honour 
did  each  have  certificates  from  said  corpo- 
ration showing  that  each  had  10  shares,  of 
paid-up  stock  therein,  and  they  still  hold 
these  certificates,  and  submit  them  in  evi- 
dence in  this  case.  The  master  also  finds 
that  these  parties  performed  the  services 
which  they  claim  to  have  performed,  and 
that  the  balances  which  they  claim  have 
not  been  paid.  He  also  finds  that  the  cor^ 
poration  entered  into  such  ccmtract  with  said 
Hi<^s  to  pay  hhn  for  services  to  be  rendered 
from  the  1st  of  October,  1894,  to  the  1st  of 
January,  1895,  at  the  'irate  of  $75  per  month, 
and  that  said  corporation  suspended  busi- 
ness on  the  25th  of  September,  1891,  and 
that  said  Hicks  held  himself  in  readiness  to 
perform  his  part  of  that  contract.  But 
from  the  evidence  in  this  case  the  master 
is  constrained  to  find  that  neither  HIcIes  nor 
Hodbur  can  recov^  anything  against  the 
defendants  herein  as  shareholders  in  said 
corporation.  The  subscription  list  contains 
the  contract  of  the  parties,  and  is  the  basis 
of  the  claims  against  them.  This  subscrip- 
tion list  was  put  in  evidence,  and  it  appears 
on  its  face  that  the  same  has  been  altered, 
said  alterations  consisting  of  the  erasures 
of  the  names  of  said  Hicks  and  Honour 
therefrom.  It  appears  that  said  .Hicks  and . 
Honour  each  subscribed  for  2  shares  of 
stock  in  this  corporation,  outside  of  the  10 
shares  of  paid-up  stock  Issued  to  each  of 
them.  Neither  of  them  has  paid  anything 
on  these  shares.  It  appears  that,  some 
time  after  the  stock  had  been  subscribed 
and  the  company  organiased.  Hicks  erased 
his  name  from  this  subscription  list  by 
scraping  off  the  same,  and  that  Honour, 
subsequently  thereto,  erased  his  name 
therefrom  by  drawing  a  pen  through  the 
same.  These  erasures  were  made  without 
the  knowledge  or  consent  of  the  corporar 
tion,  or  any  of  its  authorized  agents  or  offi- 
cers, and  without  the  knowledge  or  consent 
of  the  defendants  m  this  action.  These  al- 
terations were  material,  inasmuch  as  they 
reduced  the  assets  of  the  corporation,  and 
increased  the  pro  rata  liability  of  the  other 
shareholders  for  its  debts.  As  soon  as 
these  alterations  were  discovered  by  the 
company,  it  suspended  business  and  refused 
to  pay  said  Hicks  and  Honour  the  balance 
due  and  refused  to  employ  them  any  longer* 
In  view  of  this  testimony  the  master  holds 
that  the  refusti  of  the  corporation  to  carry 
out  its  contract  of  employnient  with  Hibks 
was  not  wrongful,  and  that;  the  mlt^iratlons 
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In  this  mbseriptloii  lUtt  being  matarlal  unfl 
prejudicial  to  tlie  riglits  of  the  other  staare- 
holderi,  Hlekfl  and  Honour  cannot  nee  the 
same  aa  evidence  in  their  faror.  He  there- 
fore flnda  that  said  Hicks  and  Honour,  have 
no  right  of  action  against  the  defendants  in 
this  case,  shareholders  in  said  corporation, 
and  can  recover  nothing  against  them. 
These  alterations,  however,  do  not  affect 
the  rights  of  the  other  creditors  of  the  cor- 
poration, bnt  this  corporation  and  the  de- 
fendants, sliar^Mlders  therein,  excepting 
the  defendant  J.  F.  Richardson,  are  liable 
to  said  credltSTS.  •  •  «  The  defendant  J. 
F.  Richardson  subscribed  for  one  share  of 
the  stock  on  condition  that  the  same  should 
be  paid  by  him  in  printing  for  the  company. 
He  Is  not  liable  on  this  share,  and  cannot  be 
called  on  to  pay  any  part  of  the  debts  ^ 
the  company  tin  the  other  cor|k>rators  and 
shareholders  are  In  default  and  shown  to 
be  unable  to  respond.  The  master  further 
.finds  that  the  corporation  has  no  property, 
exc^[rt  the  formulas  purchased  by  tt  from 
Hicks  and  Honour,  and  the  unpaid  portions 
of  the  shares  of  stock  In  the  same,  subscrib- 
ed by  the  defendants  heiein,  as  abo^e  re- 
ported, and  that  said  corporatioa  is  Insol- 
voit.  The  master  respectfully  recommends 
that  the  formulas  above  mentioned  be  s<dd, 
and  the  proceeds  of  sale  applied  to  the 
debts  of  said  corporation,  after  first  paying 
tte  costs  of  this  action;  that  in  the  event  of 
failuro  of  proceeds  of  such  sale  to  pay  said 
debts  and  costs,  then  judgment  be  entered 
against  each  of  said  defendants,  except  the 
defendant  Richardson,  for  the  respective 
amounts  i»oved  by  each  of  said  creditors  as 
aforesaid,  and  their  costs  herein,  to  the  ex- 
tent of  the  amount  unpaid  on  share  or 
shares  subscribed  for  by  each  of  them;  and 
that  plaintiff  Jiiave  leave  to  issue  execution 
therefor." 

T/  ▲.  Honour,  Jr.,  one  of  the  creditors 
and  stockholders  of  the  Cherokee  Medicine 
Company,  excepted  to  the  above  report  on 
the  following  grounds: 

**0)  Because  the  master  erred  in  finding 
that  said  T.  A.  Honour,  Jr.,  by  erasing  his 
name  from  the  subscription  list  for  2  shares 
of  unpaid  stock  in  the  Cherokee  Medicine 
Company,  had  thereby  forfeited  all  his 
rights  as  a  stockholder  In  said  company, 
even  for  his  10  shares  of  paid-up  stock,  and 
also  for  the  wages  the  company  owes  him 
for  services  he  performed  for  said  company; 
whereas,  the  master  should  have  held  that 
T.  A.  Honour,  Jr.,  by  said  erasure,  did  not 
forfeit  any  of  his  rights  in  said  company, 
even  If  he  had  no  right  to  make  said  era- 
sure, but  tiie  said  company  was  stiU  liable 
to  him  for  the  10  shares  of  paid-up  stock 
aiid  f6r  the  fll  balance  on  salary,  and,  if 
he  had  no  right  to  make  said  erasure,  he 
was  still  UaUe  to  the  company  for  the  2 
shares  of  unpaid  stock.  (2)  Because  the 
master  ermd  In  holding  that  T.  A.  Henour, 
Jr.,  had  ntt  right  to  ecase  his  Mune  fhMn  tte 


subscription  list  of  said  company  for  his  2 
shares  of  unpaid  stock;  whereasv  the  mas- 
ter should  have  held  that  he  had  the  right 
to  make  said  erasure,  the  company  having 
reUeved  him  from  said  stock,  and  the  mas- 
ter should  have  further  held  and  recom- 
mended that  all  the  stockholders  should  be 
required  to  pay  in  the  balance  due  on  their 
unpaid  stock,  and  out  of  this  fund,  the  costs 
of  thi&  action  and  the  debts  of  the  company 
should  t)e  paid,  and  the  remainder  should 
be  divided  among  the  sto<Aholders  so  as  to 
prorate  and  equalize  the  loss  among  all  the 
stockholders." 

Adam  0.  Welbom,  for  appellant*  Shuman 
&  Dean,  for  respondent  Jackson.  Jos.  A. 
McCullough,  for  respondent  Richardson. 
Haynsworth  &  Parker,  for  other  respond- 


McIYER,  O.  J.  The  plaintiir,  suing  in  be- 
half of  herself  and  all  other  creditors  of  the 
Cherokee  Medicine  Company  who  shall  In 
due  time  come  into  and  seek  relief  by  this 
action  and  contribute  to  the  expense  thereof, 
practically  for  the  purpose  of  recovering 
Judgment  against  the  stockholders  In  said 
company  to  the  eoftent  of  their  unpaid  sub- 
scrlptloiis  to  the  stock;  the  said  company 
being  alleged  to  be  insolvent,  and  ^e  execu- 
tion issued  to  enforce  a  judgment  recovered 
by  plaintiff  against  said  company  having 
been  returned  nulla  bona.  An  order  was 
granted  referring  all  the  Issues  both  of  law 
and  fact  to  the  mastw  for  his  determina- 
tion, and  also  calling  In  all  the  creditors  of 
the  said  company  to  prove  their  claims. 
Under  this  order  the  master  called  in  the 
creditors,  took  tfie  testimony,  and  made  his 
report,  which  Is  set  out  in  the  case.  To 
this  report  the  defendant  T.  A.  Honour,  Jr., 
alone  excepted,  and  the  case  was  heard  by 
his  honor,  Judge  Benet,  who  rendered  judg- 
ment, which,  so  far  as  the  questions  raised 
by  this  appeal  are  concerned,  simply  con- 
firmed the  report  of  the  master,  making  It 
the  judgment  of  the  court  From  this  judg- 
ment the  defendant  T.  A.  Honour,  Jr.,  alone 
appeals,  and  hence  the  only  question  for  us 
to  determine  is  whether  there  is  any  error 
In  the  judgment,  so  far  as  the  rights  of  T. 
A.  Honour.  Jr.,  are  concerned;  the  other 
matters  mentioned  in  the  report  of  the  mas- 
ter and  In  the  judgment  of  the  circuit  judge 
not  being  before  us  for  consideration.  The 
report  of  the  mairter,  which  should  be  incor^ 
porated  In  the  report  of  this  case,  so  fully 
and  deariy  sets  forth  the  facts  upon  which 
thiB  controversy  depends  as  to  supersede  the 
necessity  ofi  any  further  statement  except 
that  it  appears  to  be  a  conceded  fact  that 
the  defendant  T.  A.  Honour,  Jr.,  and  one 
Charles  E.  Hicks  were  originally  engaged  In 
the  business  of  compounding  and  selling  cer- 
tain patent  medicines,  according  to  formu- 
las owned  by  them,  and  that  when  the  de- 
fendant company  was  formed  they  sold  out 
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to  said  company,  and  in  consideration  there- 
of they  each  received  a  paid-up  certificate 
for  10  shares  of  the  capital  stock  of  said 
company,  And  they  each  subscribed  for  2 
shares  of  such  stock*  to  be  paid  for  as  the 
other  stockholders  who  signed  the  subscrip- 
tion list.  The  master  found,  as  matter  ot 
fact,  that,  some  time  after  the  stock  had 
been  subscribed  and  the  company  had  been 
organized,  Hicks  and  Honour  erased  their 
names  from  the  subscription  list,  which  orig- 
inally showed  that  each  of  those  persons 
had  subscribed  for  two  shares,  and  that 
"these  erasures  were  made  without  the 
knowledge  or  consent  of  the  corporation,  or 
any  of  its  authorized  agents  or  officers,  and 
without  the  knowledge  or  consent  of  the  de- 
fendants in  this  action,^'  no  doubt  meaning 
the  other  defendants  in  this  action.  And  he 
found,  as  matter  of  law,  that  these  unau- 
thorized alterations  in  the  contract,  eyi- 
denced  by  the  subscription  hst,  being  ma:te- 
rial,  depriyed  the  said  Hicka  and  Honour  of 
the  right  to  rely  upon  such  contract,  so  al- 
tered in  a  material  reelect,  to  hold  the  other 
defendants  liable  for  the  claims  which  they 
had  presented,  under  the  call  for  creditors, 
against  the  said  company. 

The  grounds  of  appeal  presented  by  the  de- 
fendant T.  A«  Honour,  Jr.,  seem  to  be  bssed, 
in  part  at  least,  upon  what  we  consider  an 
entire  misconception  of  what  we  understand 
to  have  been  the  findings  of  the  master,  af- 
firmed by  the  circuit  Judge.  For  this  reason 
it  is  necessary  that  a  copy  of  these  grounds 
should  be  embraced  in  the  report  of  this 
case.  Appellant,  in  these. grounds,  assumes, 
erroneously  as  we  think,  that  the  master 
found  that  Honour  had  forfeited  his  right  to 
the  10  paid-up  shares  by  j^^ason  of  his  era- 
sure of  his  nam^  from  the  subscription  list 
What  effect,  if  jany,  such  erasure  may  hare 
hJBd  upon  the  rights  of  Honour  to  his  10 
paid-up  sl^ares  was  not  a  ijuestion  before 
the  master,  and,  so  far  as  we  can  perceive, 
he  made  no  finding  whatever. as  to  that  mat- 
ter. It  will  be  observed  that  the  action  was 
not  brought  foi  the.  purpose  of  winding  up 
the  affairs  of  the  corporation  and  adjusting 
the-  rights  and  equities  of  the  several  stock- 
holders as  amongst  themselves,  but,  oi)  the 
contrary,  the  action  was  brought  by  a  cred- 
itor of  the  corporatloui  into  which  >all  the 
other  creditors  were  invited  to  come,  for  the 
purpose  of  requiring  such  of  the  stockhold- 
ers as  had  not  paid  up  their  subscriptions  to 
pay  the  same  for  the  relief  of  the  creditors 
of  the  corporatioa.  The  defendant  Honour, 
among  others,  came  in  under  the  call  for 
creditors,  and  undertook  to  establish  his 
claim  against  the  eorporation*  and  to  make 
such  of  the  stockholdeis  as  had  not  paid  up 
their  stock  contribute  to  the  payment  of  his 
claim.  But,  as  the  master  held  that  such 
claim  on  the  part  of  Honour  was  based  sole- 
ly upon  the  coelxact  evidenced  by  the  sub- 
scription list,  which  Honour  had  altered, 
withofot  aiitb<^t7,  in  a  material  respect,  to 


the  pr^udice  of  tiiie  oth^  8toekh<^deni  by 
erasing  his  name  therefrom,  he  had  thereby 
destroyed  his  right  to  make  any  such  claim 
against  the  other  stockholders.  So  that,  as 
it  seems  to  us,  this  appeal  practically  raises 
but  two  questions:  (1)  Whether  the  master 
erred  in  finding  that  Honour  bad  erased  his 
name  from  the  subscription  list  without  aur 
thority,  and  whether  the  circuit  judge  erred 
in  confirming  such  finding;  (2)  whether  this 
unauthorised  alteration  in  the  contract  upon 
which  Honour's  claim  was  based  deprived 
him  of  the  right  to  rely  upon  such  contract 
The  first  is  a  pure  question  o^  fact,  and,  as 
we  think  the  testimony  was  amply  sufficient 
to  BXistain  the  finding  of  the  master,  there 
was  no  error  on  the  part  of  the  circuit  Judge 
in  afitonlng  such  finding.  As  to  the  second 
question  we  agree  entirely  with  the  master 
and  the  cictuit  Judge.  The  proposition  thai 
-one  who  bases  his  claim  upon .  a  contract 
which  he  has  seen  fit  to  alter  in  a  material 
respect,  without  authority,  cannot  sustain 
such  cdaim,  is  too  well  settled  to  need  the 
citation  of  any  other  authority.  Here  the 
appellant  must  necessarily  base  his  claim  to 
recover,  as  against  the  other  stockholdersk 
upon  the  contract  evidenced  by  the  subscrip- 
tion list,  and,  If  he  chose  to  alter  that  con- 
tract in  a  material  respect  by  erasing  his 
name  therefrom  withbut  authority,  he  h&s 
thereby  destroyed  the  foundation  of  his 
claim.  The  Judgment  of  this  court  is  that 
the  Judgment  of  the  circuit  court  be  afltened. 


(17  8.  0.  1S») 
WHALEY  et  aL  v.  DUNCAN  et  aL 
(Supreme  Court  of  South  Carolintu     July  15, 
1896.) 

Fbincipal  A.ND  AoBNT— Power  op  Aoent  to  Bind 
Principal— Sbttlembwt. 

1.  Where  principals  authorized  their  agent 
to  make  a  settlement  of  an.  indebtedness  due 
them,  which  the  agent  did,  they  are  bound  bj 
the  settlement  made,  though  not  in  all  respects 
In  accordance  with  their  infltmctions,  the  aebt- 
or  haying  no  knowledge  of  such  iastmctions. 

2.  A'  settlement  of  an  indebtedness,  by 
wliich  the  debtor  agrees  to  and  does  give  the 
creditors  title  to  property  on  which  they  previ- 
ously held  only  a  mortgage,  is  not  without 
consideration. 

Appeal  from  common  pleas  dnfult  court 
of  Barnwell  county;  Watts,  Judge. 

Action  by  Whaley  and  Rivers  against  Wil- 
lis J.  Duncan  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

The  following  is  a  cc^y  of  the  letter  re- 
ferred to  in  the  opinion: 

"Barnwell,  S.  C,  Dec.  21,  1882.  Messrs 
Whaley  &  Rivers,  Charlestoh,  S.  O.— Gen- 
tlemen: Wd  J.  Duncan  came  up  this  morning 
and  made  the  following  proposition,  to  wit: 
Duncan  will  give  you  deeds  to  all  the  landa, 
and  will  give  you  12/XX)  for  the  19  head  of 
stock,  with  bill  of  sale  of  same,  payable  la 
four  not^  in  1893,  you  to  take  up  the- $8^900 
on  the  O'Bannon  place,  and  piky  all  taxes  en 
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the  land  thlB  yewr,  and  ctre  hlxn  a  receipt 
in  full.  AH  deeda  can  be  made  wttbont 
litigation,  except  aa  to  the  O'Bannon  place, 
which  will  bare  to  be  sold  under  power 
of  mortgage.  This  will  gtre  you  all  the 
security  yon  now  have,  and  will  give  you 
$2,000  for  the  stock.  The  O'Bamion  place 
wiU  rent  for  $600  next  year,  the  Sontag  for 
$100,  the  Basterling  for  $200,  the  Grant  for 
$50,  and  the  Red  Oak  land  for  $50.  Besides* 
he  turns  OYer  to  you  the  Bellinger  mortgage 
for  $350,  which  I  consider  good.  The  O'Ban* 
non  place  Is  worth,  cash,  $5,000.  I  beliere, 
if  times  get  better,  and  cotton  continues  to 
go  up,  the  O'Bannon  place  will  sell  for  $7,000 
in  four  years'  time  at  8  per  cent  I  am  In 
favor  of  this  settlement  for  the  foUowii^ 
reasons:  He  will  not  give  any  more  security. 
You  get  all  the  security  in  your  own  name, 
and  there  is  nothing  more  to  get  It  wHl 
save  the  costs  of  suit,  and  you  wiU  get  the 
rents,  and,  I  brieve,  erentually  get  all  your 
money,  with  interest,  by  so  doing.  I  tried 
to  get  $2,500  for  the  stock,  but  he  said  he 
could  not  give  moi^.  The  stock  would  not 
sell  for  very  much  for  cash.  In  our  con- 
versation we  had  Mr.  Bu<^ngham,  cashier 
of  the  Citizens'  Savings  Bank,  and  Mr.  Cal- 
houn, asst  cashier  of  the  Bank  of  Barnwell. 
Duncan  seems  to  want  you  all  to  be  paid  and 
satisfied,  and  spoke  kindly  of  you.  I  be- 
lieve he  himself  would  pay  the  taxes,  and 
probably  give  $2,290  for  the  stock;  but  I  was 
not  In  a  position  to  try  and  get  more  until 
I  submitted  this  letter  to  you.  I  was  pufihing 
Duncan,  hence  his  proposition.  Look  over 
my  values  sent  you  of  a  previous  date,  and 
decide,  and  let  me  know.  Yours  truly,  A.  T. 
Woodward." 

The  trial  court  entered  the  following  de- 
cree: 

"State  of  South  Carolina,  County  of  Bam- 
well.  In  the  Common  Plead.  Whaley  &  Riv- 
ers vs.  W.  J.  Duncan  et  al.  The  judgment 
in  foredosure  in  this  case  was  set  aside  and 
vacated,  and  the  cause  recommitted  to  the 
master  to  take  testimony  whether  the  two 
mortgages,  known  as  'Bank  of  Barnwell 
Mortgage'  and '  "Bamberg  Mortgage,'  herein- 
before adjudged  to  be  senior  liens  on  the 
mortgaged  premises,  be  liens  at  all,  and  if 
they  be  liens,  what  is  their  rank  as  to  the 
mortgage  of  the  defendant  "Wheeler.  The 
master  has  taken  and  reported  the  testimony, 
and  the  cause  now  comes  on  to  be  heard 
by  me  upon  the  testimouy  so  taken  and  the 
pleadings  and  proceedings  In  the  cause.  I 
am  satisfied,  from  the  testimony,  that  there 
was  a  contract  and  agreement  between  Dun- 
can, the  debtor,  and  Whaley  &  Rivers,  the 
creditors,  consummated  through  A.  T.  Wood- 
ward, Esq.,  who  was  employed  by  the  plaln- 
tiifs  to  settle  up  the  business  with  Duncan, 
by  which  plalntifl*s,  Whaley  A  Rivers,  were 
to  pay  off  the  three  mortgages  first,— Bank 
of  Barnwell,  Bamberg,  and  Wheeler  mort- 
gages,—and  receive  in  lieu  thereof  convey- 
ances of  the   equity  of  redemption   in  the 


lands  owned  by  Dimcas  and  hit  mother, 
and  certain  other  securities,  and  the  mort- 
gage on  the  stock  of  the  said  Duncan  for 
$2,000.  These  tei^ns  were  complied  with  by 
Duncan,  and  Whaley  A  Rivers  have  received 
the  benefit  of  it  Whaley  A  Rivers,  instead 
of  satisfying  the  mortgages  as  agreed,  paid 
off  the  two  first  mortgages,  and  took,  assign- 
ments of  them,  and  are  now  attempting  to 
hold  them  as  prior  liens  upon  the  premises, 
to  the  exclusion  of  the  mortgage  to  Wheeler, 
the  payment  of  which  was  included  in  a 
part  of  the  consideration  of  the  agreement 
whereby  they  obtained  the  titles  to  the  lands 
and  securities  as  aforesaid.  I  am  therefore  of 
opinion,  and  so  hold,  that  the  lien  of  the 
Wheeler  mortgage  is  entitled  to  priority  over 
the  liens  of  the  mortgages  of  the  Bank  of 
Barnwell  and  Bamberg,  which  axe  now  held 
by  the  plaintiffs,  Whaley  ft  Rivers.  It  is  there- 
fore adjudged  that  the  Wheeler  mortgage 
Is  now  the  senior  lien  upon  the  premises  de- 
scribed in  the  complaint,  and,  as  such,  to- 
gether with  the  costs  and  disbursements  of  the 
said  defendant  Wheeler,  entitled  to  be  first 
paid  from  the  proceeds  of  the  sale  of  the 
mortgaged  premises;  It  is  further  ordered 
that  the  premises  described  in  the  complaint 
be  sold  by  the  master  on  sales  day  in  Oc- 
tober next,  or  some  subsequent  sales  day 
thereafter,  upon  the  terms  provided  in  the 
decree  heretofore  mentioned  in  this  caise  The 
only  real  parties  in  interest  in  this  case  are 
the  plaintiffs  and  the  defendant  Wheeler,  the 
defendant  Duncan  having  heretofore  con- 
veyed the  title  lo  the  land  to  one  Cannon, 
who  holds  for  the  benefit  of  the  plaintiffs. 
It  is  therefore  immaterial  what  amounts, 
if  any,  are  due  under  the  two  mortgages 
now  held  by  the  plaintlffB^  It  is  therefore 
adjudged  that  the  terms  of  the  decree  in 
foreclosure  heretofore  rendered  in  this  ease, 
except  80  fiu-  as.  the  same  may  be  inconsist- 
ent with  this  decree,  and  as  amended  by 
this  decree,  stand  as  the  decree  and  judgment 
of  the  court  herein." 

Plaintiffs  excepted,  and  appeal  on  the  fol- 
lowing grounds: 

<*(!)  Because  his  honor  erred  in  not  holding; 
as  a  matter  of  law,  that  Duncan,  in  dealing 
with  A.  T.  Woodward,  the  attorney  at  law 
of  Whaley  &  Rivers,  deidt  at  his  peril  in  all 
matters  not  within  the  scope  of  his  position 
as  legal  adviser  and  counselor,  and  when  he 
acted  as  negotiator  for  the  said  Whaley  & 
Rivers;  and  that  the  said  Whaley  &  Rivers 
are  in  no  way  responsible  for,  nor  are  they 
bound  by,  any  representations,  contracts,  or 
agreements  made  by  the  said  A.  T.  Wood- 
ward to  and  with  the  said  Duncan,  save  only 
such  as  were  authorized  by  the  said  Whaley 
&  Rivers,  and  only  within  the  specific  terms 
of  the  authority  given;  and  that  if  the  said 
attorney  at  law.  Woodward,  exceeded  the 
specific  terms  of  the  authority,  and  misled 
the  said  Duncan,  there  is  nothing  in  the  mere 
fact  of  his  being  an  attorney  at  law  of  the 
said  Whaley  &  Rivers  which  would  justify 
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the  said  Dancan  la  condnding  tbat  the  said 
Woodward  was  conferred  with  the  requisite 
power  to  make  the  alleged  agreement  where* 
by  he  was  mlsled,*~the  power  to  make  snch  an 
agreement  not  being  within  the  scope  of  his 
authority  as  attorney  at  law.  (2)  Because 
his  honor  erred  in  not  holding  that,  although 
Whaley  Sc  Rivers  did  authorize  A.  T.  Wood* 
ward,  their  attorney  at  law,  to  make  a  settle* 
ment  or  compromise  with  Duncan  of  his 
indebtedness  to  them  upon  a  certain  basis, 
and  accepted  certain  conyeyances  of  the 
equity  of  redemption  of  lands  oyer  which 
they  held  mortgages,  assignment  of  mort- 
gages, and  other  securities,  as  in  carrying 
out  such  compromise,  belieying  that  the  same 
were  glyen  by  Duncan  with  like  understand- 
ing, and  although  Duncan,  on  the  contrary, 
gaye  said  deeds  and  other  securities  for  the 
purpose  not  of  carrying  out  the  off ^  of  com- 
promise as  made  by  Whaley  &  Bivers,  but 
the  plan  of  settlement  suggested  by  him  to 
Woodward,  and  which  plan  the  said  Wood- 
ward had  informed  the  said  Duncan  had 
been  accepted  by  Whaley  &  Bivers,  and  did 
not  adyise  Duncan  of  the  modifications  made 
therein  by  the  said  Whaley  &  Riyers  as  a 
condition  precedent  to  its  acceptance,  never- 
theless the  said  Duncan,  having*  dealt  with 
the  said  Woodward  in  a  matter— a  com- 
promise—without the  purview  and  scope  of 
his  authority  as  attorney  at  law,  at  his  peril, 
cannot  hold  the  said  Whaley  &  Bivers  respon- 
sible for  *the  failure  and  neglect  of  their 
said  attorney  to  obey  their  instructions  to 
inform  him  of  the  modificafion  of  the  prop- 
osition offered  by  him,  upon  which,  and 
only  upon  which,  would  the  same  be  agreed 
to.  (S)  Because  his  honor  erred  in  holding' 
that  A.  T.  Woodward  was  employed  by 
Whaley  &  Rivers  to  settle  up  the  business 
with  Duncan,  said  finding  being  without  tes- 
timony to  support  it;' and. he  should  have 
found  that  said  A.  T.  Woodward  was  em- 
ployed by  Whaley  &  Bivers,  as  their  attorney 
at  law,  for  the  purpose  of  collecting  the 
debt  owed  them  by  Duncan  by  foreclosing 
the  securities  sent  for  said  purpose,  and 
that,  as  a  compromise  of  said  indebtedness, 
they  instructed  their  said  attorney  at  law  to 
settle  same  upon  certain  specified  terms  and 
conditions,  beyond  which  their  said  attorney 
had  no  authority,  and  about  which  the  party 
treating  with  the  attorney  treated  at  his 
own  peril,  and  cannot  hold  Whaley  A  Bivers 
beyond  the  strict  line  of  the  instructions 
given  by  them.  (4)  Because  his  honor  erred 
in  holding  that  there  was  a  contract  between 
Whaley  &  Bivers  and  Duncan  by  which 
Whaley  &  Bivers  were  to  pay  off  the  three 
mortgages,— Bank  of  Barnwell,  Bamberg,  and 
Wheeler  mortgages,— and  receive  in  lieu 
thereof  conveyances  of  lands,  a  mortgage  of 
stock,  and  other  securities.  That  Duncan 
has  complied,  and  Whaley  &  Bivers  have 
received  the  benefit  of  it  Whereas,  he 
should  have  held  that  Woodward,  as  attorney 
at  law,  had  no  authority  to  make  such  ar- 


rangem«at  without  the  eonsent  of  clients, 
and  there  being  no  consent  proved  that  the 
same  is  void;  that,  inasmuch  as  Whaley  &, 
Bivers  have  received  the  benefit,  if  benefit 
there  be.  Innocently  believing  the  transfer 
in  furtherance  of  the  compromise  offered  by 
them,  they  are  not  within  the  law  providing 
that,  where  a  party  has  received  the  benefit 
of  a  transaction,  he  cannot  repudiate  same 
when  it  comes  to  his  turn  to  perform  his- 
part  thereof;  that  Duncan  has  not  complied 
with  the  terms  of  his  own  proposition,  hav- 
ing himself  testified  that  Whaley  &  Bivers 
have  not  received  deeds  to  the  Sontag  or 
Sweet  Water  place,  nor  the  $2,000  for  the 
stock;  and  that  therefore,  having  failed  in 
the  performance  of  his  part  of  the  contract, 
he  cannot  compel  full  performance  on  the 
part  of  Whaley  &  Bivers.  (5)  Because  hla 
honor  erred  in  not  holding  that  there  was 
no  consideration  moving  to  the  said  Whaley 
&  Bivers  to  make  the  oootract  alleged  to 
have  been  made  with  Duncan,  and  that  there- 
fore said  contract  is  null  and  void.  (Q  Be- 
cause his  honor  erred  In  not  holding  that 
there  is  no  mutuality  or  privity  of  contract 
between  the  defendants  Wheeler  and  Dun- 
can, and  the  plaintiffs  Whaley  &  Bivers, 
in  the  alleged  agreement  between  Duncan 
and  Woodward.  (7)  Because  his  honoc  erred 
in  holding  that  the  lien  of  the  Wheeler 
mortgage  was  entitled  to  priority  over  the 
liens  of  the  mortgages  known  as  the  Bam- 
berg and  Bank  of  Barnwell  mo^gaces.  (3) 
Becsl!Use  his  honor  erred  in  holding  that  the 
Wheeler  mortgage  is  now  the  senior  lien 
upon  the  premises  described  in  the  com- 
Idaint,  whereas,  he  should  have  held,  if  it  be 
true  that  Whaley  &  Bivers  have  not  carried 
out  their  part  of  the  contract,  that  the  said 
Whaley  &  Bivers  be  compelled  to  perform 
the  same,  or  that  the  deeds  and  other  trans- 
fers made  by  Duncan  to  Whaley  &  Rivers  be 
declared  nuU  and  void,  and  stricken  from 
the  record.  (9)  Because  hip  honor  erred  in 
not  holding  that  an  attorney  at  law  has  no 
right,  as  such,  to  change,  in  compromise  of 
claim  or  debt,  the  securities  sent  by  his 
client  to  him  for  foreclosure.'' 

Bulst  &  Bulst,  and  M.  Butledge  Bivers,  for 
appellants.  John  T.  Sloan,  Jr.,  Allen  J. 
Green,  and  Halcott  P.  Green,  for  respondents. 

McIYER,  a  J.  Inasmuch  as  we  think  it 
due  to  all  parties  tiiat  the  decree  of  his  honor. 
Judge  Watts,  which  is  set  out  hi  the  case,  to- 
gether with  exceptions  thereto,  for  the  pur- 
poses of  this  appeal,  should  be  incorporated  in 
the  report  of  this  case,  a  very  brief  statement  of 
the  transaction  out  of  which  this  controversy 
arose  will  be  sufiicient  here.  Itappears  that  W. 
J.  Duncan,  being  indebted  to  the  plaintiffs,  his 
factors,  in  a  very  c(»isiderable  sum  of  money, 
had  given  to  them  certain  mortgages  on  his 
own  property,  and  also  mortgages  of  his  moth 
er  on  her  own  property,  to  secure  the  payment 
of  such  indebtedness,  and  had  also  transferred 
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to  the  plalntlfffl,  ub  collateral  security,  o»- 
tain  mortgages  held  by  said  Dtincan  npon  the 
property  of  other  persons.  Among  these  mort* 
gages  were  the  following:  One,  held  by  the 
Bank  of  Bamwdl  cm  the  0*Bannon  place,  be- 
ing the  fiiBt  lien  on  that  property;  anoth»« 
held  by  F.  M.  Bamberg,  being  the  second  lien 
on  that  place;  another,  held  by  W.  G.  Whed- 
er,  being  the  third  Uen  on  the  O'Bannon  place; 
and  the  mortgage  to  the  plaintiffs,  being  the 
fourth  lien  on  that  place.  The  mortgage  debts 
secured  by  the  three  first-named  mortgages 
amounted,  without  interest,  to  the  sum  of 
$3,990;  while  the  fourth  mortgage,  to  the 
plaintiffs,  was  for  the  sum  of  $10,000.  Some 
time  in  the  latter  part  of  the  year  1892,  A.  T. 
Woodward,  E)sq.,  an  attorney  at  law  prac- 
ticing in  Barnwell  county,  where  the  mort- 
gaged lands  were  situate,  and  where  Duncan 
resided,  was  employed  by  the  plaintiffB  to  ef- 
fect a  settlement  or  arrangement  of  the  indebt- 
.  edness  of  Duncan  to  the  plaintiffs.  Accord- 
taigly,  on  the  2l8t  of  December,  1892,  Wood- 
ward wrote  a  letter  to  the  plaintiffs,  a  copy 
.of  which  is  set  out  in  the  case,  communicating 
the  terms  of  the  settlement  which  Duncan 
proposed  to  make,  to  which  letter  no  reply 
was  produced  in  eridence.  Subsequently 
thereto,  a  settlement  was  made  between  Dun- 
can and  Woodward,  acting  for  plaintiffs;  and 
the  plaintiffs,  having  paid  to  the  holders  of 
the  mortgage  to  the  Bank  of  Barnwell  and  of 
the  mortgage  to  Bamberg  the  amounts  due 
on  their  mortgages,  and  taken-  assignments 
thereof,  are  now  se^dng  to  enforce  such  mort- 
gages as  liens  upon  the  O'Bannon  place  prior 
ta  the  lien  of  the  Wheeler  mortgage,  upon 
which  nothing  has  been  paid.  So  that  the  real 
controyersy  now  is  whether  the  Bank  of  Bam- 
well  mortgage  and  the  Bamberg  mortgage 
should  not  be  regarded  as  paid  and  satisfied 
xmder  the  terms  of  the  arrangement  between 
Duncan  and  Woodward,  acting  as  the  agent 
of  the  plaintiffs,  thus  leaving  the  Wheeler 
mortgage  the  first  lien  upon  the  property. 
This  depends  upon  two  inquiries:  (1)  What 
were  the  terms  of  the  arrangement  as  actually 
made  by  Woodward  and  Duncan,  which  is  a 
pure  question  of  fact;  (2)  whether  Woodward 
was  legally  authorized  to  make  such  arrange- 
ment, which  may  be  regarded  as  partly  a 
question  of  fact,  and  partly  a  question  of  law. 

As  to  the  first  of  these  questions,  the  undis- 
puted testimony,  not  only  of  Duncan  himself, 
but  that  of  Buckingham,  the  cashier  of  the 
Citizens'  Savings  Bank,  who  was  present  at 
the  settlement,  leaves  no  doubt  of  the  fact  that 
the  arrangement  actually  made  was'  that  the 
plaintiffs  were  to  pay  and  satisfy  not  only  the 
mortgages  to  the  Bank  of  Barnwell  and  Bam- 
berg, but  also  the  mortgage  to  Wheeler.  So 
that  there  was  clearly  no  error  on  the  part  of 
the  circuit  Judge  in  so  finding. 

As  to  the  second  question,  the  testimony 
leaves  in  some  doubt  what  were  the  instruc- 
tions given  by  plaintiffs  to  Woodward,  There 
is  no  doubt,  as  it  seems  to  us,  that  Woodward 
was  not  acting  mer^y  as  attorney  at  law,  in 


the  ordhiary  course  of  such  business  In  collect- 
ing a  dalm,  aa  seems  to  be  contended  for  in 
the  argument  for  appellants;  for  Mr.  Rivers, 
who  was  the  managing  partus  of  the  plain- 
tiffs, as  he  says,  t^tlfies,  in  answer  to  a  ques- 
tion for  what  purpose  he  sent  a  certain  mort- 
gage to  Woodward:  *^  sent  it  to  him  with  the 
othar  mortgages  and  papers  In'  the  Duncan 
matter,  to  enable  him  [Woodward]  to  effect 
a  settlement  with  Duncan  as  outlined  in  his 
[Woodward's]  letter  of  the  21st  of  December, 
1892."  And  that  letter,  which  is  set  out  in 
the  case,  shows  clearly  that  the  idea  was  to 
Invest  Woodwatd  with  muc^  more  and  differ- 
ent authority  from  that  ordinarily  Incident  to 
the  duty  and  authority  of  an  attorney  at  law 
to  whom  a  claim  is  sent  for  collection  in  the 
ordinary  course  of  such  bushiess.  Indeed,  the 
testimony  of  Mr.  Rivers,  throughout,  shows 
that  the  hitention  of  the  plaintiffs  was  to  in- 
vest Woodward  with  more  authority  than  is 
ordinarily  incident  to  the  ofilce  of  a  mere  at- 
torney at  law;  tat  his  complaint  Is,  not  that 
Woodward  had  no  authority  to  make  any  ar- 
rangement or  settlement  with  Duncan,  "as 
outlined'*  In  Woodward's  letter,  above  referred 
to,  but  that  he  had  exceeded  or  departed  from 
the  instructions  given  as  to  the  details  of 
such  settlement  Now,  what  such  instruc- 
tions were  presents  a  question  of  fact,  upon 
which  the  burden  of  proof  would  rest  upon 
the  plaintiffs;  and  we  must  say  that  we  are 
not  satisfied  that  such  burden  has  bem  met 
We  have  before  us  the  letter  of  Woodward 
stating  the  tenns  which  Duncan  proceed,  one 
of  which  was  that  the  plaintiffs  should  pay  up 
all  the  three  mortgages  prior  to  plaintiffs', 
thus  leaving  theirs  as  the  first  mortgage  on 
the  O'Bannon  place;  and  to  this  letter  no  re- 
ply is  produced,  though  one  was  asked  for. 
And  yet  the  testimony  of  Mr.  Rivers  indi- 
cates that  such  letter  was  replied  to  promptly. 
On  the  contrary,  plaintiffs,  for  the  purpose  of 
showing  that  the  terms  proposed  by  Duncan, 
and  communicated  to  them  by  Woodward's 
letter,  were  modified,  rely  solely  upon  the 
parol  testimony  of  Mr.  Rivers,  which  was  ob- 
jected to,  doubtless  upon  the  ground  that  it 
did  not  afford  the  best  testimfmy;  for,  as  the 
plaintiffs  resided  and  did  business  in  the  city 
of  Charleston,  and  Woodward  resided  and  did 
business  in  Bamw^  there  Is  every  proba- 
bility, confirming  the  impression  of  Mr.  Riv- 
ers, that  any  instructions  given  by  plaintiffs 
to  Woodward,  modifying  the  terms  proposed 
by  Duncan,  must  have  been  communicated  by 
letter,  a  copy  of  which  Rivers  seems  to  think 
the  plaintiffs  have,  and  could  have  introduced, 
after  notice  and  failure  to  produce  the  original 
While,  therefore,  we  cannot  doubt,  in  view  of 
the  testimony  of  Mr.  Rivers,  that  the  plain- 
tiffs honestiy  believed  that  they  had  given  in- 
structions to  their  agent.  Woodward,  to  mod- 
ify the  terms  proposed  by  Duncan  in  certain 
particulars,  yet  we  are  bound  to  say  that  this 
has  not  been  established  by  such  evidence  as 
the  law  requires  in  such  cases. 
But  even  If  we  are  in  error  in  this,  and 
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even  if  we  assame  that  Woodward  did  ex- 
ceed or  depart  from  the  Instructions  given 
him  by  the  plaintiffs,  as  to  the  details  of  the 
settlement  which  he  was  unquestionably  au- 
thorized to  make,  we  still  think  the  plaintiffs, 
notwithstanding  such  prlyate  instructions, 
which  it  is  not  pretended  were  made  known 
to  Duncan,  would  still  be  bound  by  the  act 
of  their  agent,  if  such  act  was  within  the 
scope  of  his  agency.  Now,  tfie  scope  of  Wood- 
ward's agency  was  to  make  some  such  set- 
tlement as  that  "outlined"  in  Woodward's 
letter;  and  if,  in  making  such  settlement,  he 
departed  from  the  instructions  of  his  princi- 
pals. In  regard  to  some  of  the  details  of  the 
settlement,  the  principals  would  still  be 
bound,  unless  it  was  made  to  appear  that 
Duncan  was  informed  of  such  instructions. 
It  seems  to  us  that  the  case  of  Reynolds  y. 
Witte,  13  S.  Cm  5,  is  conclusive  upon  this  point 
In  that  case  the  plaintiff,  through  his  agent, 
loaned  money  to  the  defendant,  and  to  secure 
the  payment  of  such  loan  deposited  with  the 
agent  certain  city  bonds  as  collateral  security. 
The  agent  fraudulently  appropriated  these 
bonds  to  his  own  use,  and  the  question  was 
whether  the  principal  was  responsible  for  this 
fraudulent  act  of  the  agent.  The  court  held 
that  a  principal  is  responsible  for  any  fraudu- 
lent act  of  his  agent,  where  such  act  is  done 
In  the  course  of  his  agency,  and  by  virtue  ol 
his  authority  as  agent  As  was  said  in  that 
case:  "What  is  the  proper  understanding  of 
the  phrase,  'within  the  scope  of  the  agency'? 
Dpes  the  'scope'  include  negligence  and  ex- 
clude fraud?  It  cannot  properly  be  restricted 
to  what  the  parties  intended  in  the  creation 
of  the  agency,  for  that  would  also  exclude 
negligence,  as  no  agent  is  appointed  for  the 
purpose  of  being  negligent  any  more  than 
for -the  purpose  of  acting  fraudulently.  The 
question  cannot  be  determined  by  the  author- 
ity intended  to  be  conferred  by  the  principaL 
We  must  distinguish  between  the  authority  to 
commit  a  fraudulent  act  and  the  authority  to 
transact  the  business  in  the  course  of  which 
the  fraudulent  act  was  committed.'-  In  that 
case  the  following  passage  is  quoted  with 
approval  from  Story.  Ag.  1 452,  which  is  quite 
appropriate  to  the  present  case:  "It  is  a  gen- 
eral doctrine  of  law  that  although  the  prin- 
cipal is  not  ordinarily  liable— for  he  sometimes 
is—in  a  criminal  suit  for  the  acts  or  misdeeds 
of  his  agent  unless,  indeed,  he  has  authorized 
or  co-operated  in  them,  yet  he  is  held  liable 
to  third  persons  in  a  civil  suit  for  the  frauds, 
deceits,  concealments,  misrepresentations, 
negligences,  and  other  malfeasances,  misfea- 
sances, and  omissions  of  duty  of  his  agent,  in 
the  course  of  his  employment  although  the 
principal  did  not  authorize,  or  justify,  or  par- 
ticipate in,  or,  indeed,  know  of,  such  miscon- 
duct or  even  if  he  forbade  the  acts  or  disap- 
proved of  them.  In  all  such  cases  the  rule 
applies,  'Respondeat  superior.'  And  it  is 
founded  upon  public  policy  and  convenience, 
for  In  no  other  way  could  there  be  any  safety 
to  third  poBons  in  their  dealings,  either  di- 


rectly with  the  principal,  or  indirectly  with 
him  through  the  instrumentality  of  agents. 
In  every  such  case  the  principal  holds  out  his 
agent  as  competent  and  fit  to  be  trusted,  and 
thereby,  in  effect,  he  warrants  his  fidelity  and 
good  conduct  in  all  matters  within  the  scope 
of  his  agency."  In  Mars  v.  Mars,  27  S.  C, 
at  page  134,  3  S.  B.  61,  it  was  said:  "There 
are  two  classes  of  agents,  general  and  special, 
and  their  powers,  when  properly  analyzed,  are 
govei-ned  by  the  same  general  principle  to  wit: 
They  can  do  anything  within  the. scope  of 
their  agency,  so  as  to  bind  their  principal, 
notwithstanding  there  may  be  some  instruc- 
tions limiting  their  powers."  So  that  we  do 
not  think  there  was  any  error  on  the  part  of 
the  circuit  Judge  in  holding  the  plaintiffs  were 
bound  by  the  arrangement  between  Duncan 
and  Woodward,  acting  as  the  agent  of  the 
plaintiffs,  whereby  the  plaintiffs  were  bound 
to  pay  and  satisfy  all  of  the  three  mortgages 
on  the  O'Bannon  place;  and,  as  a  conse- 
quence, that  the  mortgages  of  the  Bank  of 
Barnwell  and  Bamberg  must  be  regarded  as 
paid  and  satisfied,  notwithstanding  the  fact 
that  the  plaintiffs  took  a  formal  assignment 
thereof,  and  this  would  leave  the  Wheeler 
mortgage  as  the  first  Uen  on  the  O'Bannon 
place. 

We  do  not  think  that  the  fourth  exception, 
wherein  error  is  imputed  to  the  circuit  Judge 
In  finding  that  Duncan  had  complied  with 
the  arrangement  can  be  sustained.  As  we  un- 
derstand the.  testimony  of  both  Duncan  and 
Buckingham  as  to  the  terms  of  the  arrange- 
ment Duncan  was  to  give  tities  to  the  land 
covered  by  mortgages  given  by  himself  and 
his  mother,  and  a  bill  of  sale  of  the  stock  to 
secure  the  balance  of  $2,000;  and  all  this  waa 
done.  There  was  no  agreement  that  titles  to 
the  lands  owned  by  third  persons,  upon 
which  Duncan  held  mortgages,  should  be 
made  to  the  plaintiffs,  nor  that  the  |2,000 
should  be  paid;  and  hence  the  failure  of  the 
plaintiffs  to  receive  tities  for  the  Sontag  or 
Sweet  Water  place  and  the  failure  to  pay  the 
$2,000  was  no  violation  of  the  agreement. 
The  fifth  exception  cannot  be  sustained,  for 
there  certainly  was  some  consideration— 
whether  sufiicient  or  not,  is  not  the  question 
—for  the  agreement;  for  by  that  arrangement 
the  plaintiffs  received  tiUea  for  the  land  In- 
stead of  mere  liens  thereon,  and  would  have 
obtained  a  first  lien  upon  the  O'Bannon  place 
if  the  plaintiffs  had  fulfilled  their  part  of  the 
arrangement  made  by  their  agent 

Under  the  view  which  we  have  taken,  we 
do  not  see  the  i)ertinency  of  the  point  raised 
by  the  sixth  exception,  and  hence  it  cannot  be 
sustained.  The  effort  here  is  not  to  enforce 
the  specific  performance  of  the  agreement  en- 
tered into  by  Duncan  with  Woodward,  act- 
ing as  agent  of  the  plaintiffs;  but  the  ques- 
tion here  presented  is  as  to  the  effect  of  one 
of  the  terms  of  the  arrangement  upon  the 
rights  of  the  holder  of  the  Wheeler  mortga;ge. 
If,  as  we  have  seen,  the  effect  of  that  ar- 
rangement was  to  aatisi^y  the  Bank  of  Barn- 
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weQ  movtgtigB  and  the  Bftalwrr  mdrtgaipe, 
tbe  necessary  result  would  be  to  teave  the 
Wbeeler  mortgage  the  first  lien  on'the  0*Ban* 
non  place.  Tbe  judgment  of  this  conrt  Is  that 
the  judgment  of  the  cbx:nlt  conrt  be  affinned. 


(47  S.  C.  211) 
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(Supreme  Court  of  Sontfa  Carolina.     July  16, 
1896.) 

PLBABiyeS-^OIHDtfR  OF  SBTERAL  OAVSa^^WAITBB 

or  Objbgtioms-^Motion  to  Gompbl  Elbotiok. 

1.  Under  Code  OSt.  Proc,  S  166;  providing 
that  defendant  may  demur  to  tbe  complaint 
when  it  appears  on  the  face  thereof  that  seyer- 
al  causes  of  action  are  improperly  united;  and 
section  160,  providing  that,  If  no  such  objec- 
tion is  taken  by  demurrer  or  by  answer,  It 
shall  be  deemed  waired,— it  is  error,  in  case  de- 
fendant  faHs  to  raise  the  objection  in  the 
manner  specified,  to  compel  plaintiff  to  elect 
on  which  of  several  causes  of  action,  separately 
stated,  he  will  rely. 

2.  Where  plamtifl  has  blended  several 
causes  of  action  in  one  statement,  he  may,  on 
defendanf 8  motion,  be  compelled  either  to 
amend  his  pleading  by  stating  each  cause  of  ac- 
tion separately,  or  to  elect  on  which  of  said 
causes  ne  will  go  to  trial. 

Aj^>eal  ftom  common  pleas  clrcnlt  court  of 
York  county;  Witherspoon,  Judge. 

Action  by  J.  B.  Boas  againat  Bep  Jones  and 
others,  partners  as  Jones^  Blanton  A  Co. 
Prom  an  order  compelling  plaintiiT  to  elect  on 
which  of  several  causes  of  actioaa  he  would 
go  to  trial,  phibitlff  appeals.    Bevened. 

W.  B.  De  Loach  and  W.  B.  McOaw,  for 
appellant  T.  F.  McDow,  0.  B.  Spencer,  and 
N.  W.  Harden*  for  respondents. 


POPE),  J.  This  action  waa  commenced  o^ 
the  28th  day  of  February,  1895.  The  com- 
plaint sets  out  thjree  causes  of  action  sepa- 
rately stated.  The  defendants  made  answers 
to  the  complaint.  Defendants  did  not  demur, 
nor  did  they  object.  In  their  answer,  that 
aeveral  caosea  of  action  had  been  imprc^>erly 
united  In  a  single  complaint  A  trial  of  the 
issues  made  by  pleadings  at  the  November 
term,  1895,  resulted  In  a  mistrial.  After  a 
mistrial  was  had,  to  wit  February  19,  1896, 
a  motion  from  the  defendants  was  served 
nt>on  the  plaintiff,  to  wit:  '*That  the  plaintiff 
is  required. to  elect  one  of  the  three  causes 
of  action  set  up  In  the  eOmplalnt  for  a  sepa- 
rate trials  and  to  notify  the  defendant  which 
Tvill  be  for  trial  first  and  the  order  of  trial 
of  the  other  two,  which  also  must  be  tried 
separately.  If  he  falls  to  do  so  in  the  mean- 
time, the  defendants  will,  09  Monday,  the 
2d  day  of  March,  1896,  at  1  o'clock  in  the 
afternoon,  or  as  soon  thereafter  as  counsel 
can  be  heard,  apply  to  his  honor,  the  pre- 
siding jtidge,  at  his  chambers,  at  Lancaster 
conrthonsev  for  an  order  requiring  such  elec- 
tion and  aotlce;  and,  further,  that  if  for  an^ 
reason,  the  same  shall  be  denied,  the  same 


Shan  be  renewed  on  the  ftnrt  day  of  the  t^mi 
ensuing,  and  again,  if  then  denied,  at  the  call 
of  this  case  for  trlaL**  On  the  14th  day  of 
March,  1896,  his  honor.  Judge  Witherspoon, 
granted  the  following  order:  "Upon  hearing 
the  motion  of  the  deifendants,  etc.,  it  is  or- 
diffed  that  the  plaintiff  do  withtn  fire  days 
from  the  date  of  this  order  nuike  the  election 
as  reqntred  by  said  motion,  and  notify  the  de- 
fendants, accordingly.  TUs  order  is  without 
prejudice  to  any  right  the  plaintiff  may  have 
to  call  up  for  separate  trial  either  of  the  two 
ramainlng  causes  of  action,  the  same  as  If 
this  order  had  not  been  made,  provided  no- 
tice of  his  election  be  served  at  least  two 
weeks  b^ore  the  trial  of  the  first  of  said  two 
remaining  causes  that  the  plaintiff  mky 
name.'* 

Thereafter  an  appeal  was  taken  from  the 
order  of  Judge  Witherspoon  on  five  grounds, 
namely:  "(1)  Because  the  defendants,  hav- 
ing neither  demurred  to  the  complaint  on  the 
ground  that  several  causes  ol  action  have 
been  improperly  united,  as  is  required  by 
subdivision  5  of  section*  166  of  the  Oode  of 
Procedure  of  South  Carolina,  nor  having 
raised  such  objection  by  their  answer,  served 
and  filed  as  required  by  aectiod  169  of  the 
Code  of  Procedure,  thereby  waived  all  ob- 
jection to  the  complaint;  and  his  honor  erred 
in  requiring  the  plaintiff  to  elect  one  of  the 
three  causes  of  action  stated  In  the  com- 
plaint for  separate  trial  within  five  days  aft^ 
the  14th  of  March,  1896,  the  date  of  his  order, 
and  to  notify  the  defendants  accordingly. 
(2)  For  that  his  honor  erred  in  requiring  the 
plaintiff  to  elect  at  all  one  of  the  causes  of 
action  stated  In  the  complaint  for  separate 
trial.  ^)  For  that  his  honor  erred  in  requir- 
ing the  plaintiff  to  elect  in  advance  of  the 
convening  of  the  conrt  at  which  the  cause 
was  docketed  for  trial,  which  one  of  the 
three  causes  of  action  in  the  complaint  would 
be  the  first  tried.  (4)  For  that  his  honor 
erred  in  requiring  tbe  plaintiff  to  give  two 
wedu'  notice  to  the  defendants  before  the 
trial  of  the  first  of  the  two  remaining  causes 
of  action  that  the  plaintiff  might  name,  after 
being  required  to  elect  as  the  condition  upon 
which  plaintiff  might  call  for  separate  trial 
either  of  said  two  remaining  causes  of  action 
stated  in  the  complaint  (5)  For  that  his 
honor  erred  in  not  refusing  the  motion  of  de- 
fendants, and  in  not  adjudging  that  the  cause 
must  proceed  and  be  heard  upon  the  plead- 
ings as  settled  by  the  failure  of  the  defend- 
ants to  either  demur  or  object  by  answer  that 
three  causes  of  action  had  been  improperly 
united  in  a  single  complaint" 

It  will  be  seen  that  the  five  grounds  of  ap- 
peal are  intended  to  l»lng  out  the  view  sup- 
posed to  prevent  the  order  of  Judge  Wither- 
spoon. The  appellant  emphasizes  the  view 
that  the  defendants,  having  failed  to  demur 
to  his  complaint  on  the  ground  that  the  com- 
plaint contained  several  causes  of  action 
which  were  Improperly  united  therein,  as  re- 
quired by  subdivision  5  of  section  165  of  our 
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Code  of  Proeodnre^i  and  barlDg  fftiled  to 
•et  up  aoj  Buch  objection  In  th^  answer,  as 
required  by  section  169  of  said  Code,'  tliere- 
by  waived  all  objection  to  the  complaint 
Tbls  view  seems  sound,  if  we  will  remember 
tbe  questions  of  jurisdiction  and  also  the  oral 
demurrer  that  the  c(»nplaint  fails  to  state 
facts  sufficient  to  sustain  a  cause  of  action 
are  reversed.  The  appellant  then  brings  to 
view  that,  under  section  188  of  the  Ck)de<  of 
Procedure,  he  is  allowed  to  unite  as  many 
causes  of  action,  both  legal  and  equitable,  in 
his  complaint,  as  he  chooses,  provided,  al- 
ways, that  he  complies  with  the  conditions 
specifl<^  in  said  cited  section.  He  then  in* 
sists  that,  these  things  being  so,  there  is  .no 
law  that  sustains  pie  judge's  action.  The  ap- 
pellant, in  his  argument,  sets  out  a  history 
of  the  decisions  of  our  courts  of  last  resort, 
beginning  with  Latimer  v.  Sullivan,  80  S.  C. 
Ill,  8  SL  E.  6S9;  Reed  v.  Railroad  Co.,  37 
S.  O.  42,  16  S.  E.  289;  Ruff  v.  Railroad  Oo., 
42  S.  a  119,  20  S.  E.  27;  Thomas  v.  Railroad 
Oo^  d8'a  a  485,  17  S.  B.  226,-^  show  that 
as  far  as  our  courf  has  ever  gone  is  to  re- 
quire, if  motion  is  made  for  such  purpose  in 
those  cases,  when  a  plaintifl  has  inserted  two 
causes  of  ifctlon,  which  should  have  been 
stated  s^Mirately,  but  have  not  been  so  stat- 
ed, the  plaintiff  either  to  amend  his  pleading 
by  stating  each  cause  of  action  separately, 
or  to  elect  which  of  said  causes  of  acticm  he 
will  go  to  trial  upon.  He  claims  that  in  the 
case  of  Thomas  v.  Railroad  Co.,  supra,  alone, 
is  there  any  expression  that  can  give  color 
to  any  other  view,  and  that,  when  the  last 
cause  is  examined  closely,  it  will  be  found 
that,  at  the  best  for  respondents,  such  expres- 
sion was  an  obiter  dictum,  and  therefore  was 
not  a  controlling  authority.  We  have  exam- 
ined these  cases,  and  agree  that  the  appellant 
has  taJien  a  pniper  view  of  what  they  decide. 
The  justice  who  wrote  the  opinion  of  the 
court  in  Thomas  v.  Railroad  Co.,  supra,  now 
writes  this  opinion,  and  therefore  feels  at 
perfect  liberty  to  refer  to  that  decision  with 
the  utmost  frankness.  There  was  no  such 
question  as  that  presented  in  the  case  at  bar 
in  Thomas  v.  Railroad  Co.,  supra,  for  there 
two  causes  of  action  were  not  separately  stat- 
ed, but,  in  fact,  were  unbodied  in  the  same 
statement  No  motion  was  made,  either  to 
have  the  plaintiff  state  them  separately,  or 
to  elect  which  one  he  would  try.  Hence 
It  is  apparent  nothing  that  was  said  in  thai 
opinion  could  legitimately  determine  the  pres- 
ent question.  We  think,  therefore,  the  cir- 
cuit judge  was  in  error  here.  So,  too,  we  re- 
gard the  points  raised  in  the  second,  third, 
fourth,  and  fifth  grounds  of  appeal  well  ta- 

1  Code  Civ.  Proc  S  165,  provides  that  "de- 
fendant may  demur  to  the  complaint  when  it 
Bhall  appear  upon  the  face  thereof:  •  •  •  (5) 
that  several  causes  of  action  have  been  improp- 
erly united." 

«  Code  Civ.  Proc.  ft  169,  provides  that,  if  no 
such  objections  be  taken  either  by  demurrer 
or  answer,  the  defendant  shall  be  deemed  to 
hf  ve  waived  them. 


ken.  Sills  reaaS^  neceMasHy^  from  this 
views  we  have  expressed  In  consldeilng  the 
first  ground  of  appeaL 

It  is  the  judgment  of  this  court  that  the 
order  of  the  ohxmit  court  bs  xereiBed  in 
every  particular. 


(47  8.  c.  190) 
BOMAR  et  al.  v.  MEANS  et  al. 
(Supreme  Court  of  South  Carolina.    July  16, 

1806.) 
Fbaudulbnt  Convey anors — Pi^badino— Ambsd- 

MSNT— PraOTIOB^APPBAL— OBfBC- 
TION8— WaIVBR. 

1.  In  an  action  by  judgment  creditors  to 
subject  the  interest  of  their  debtor  in  proper- 
ty which  he  had  mortgaged  and  conveyed  to 
others,  the  original  cpmplaint  alleged,  inter 
alia,  that  executions  on  said  judgments  were 
levied  on  certain  personal  property  found  on 
the  plantation  of  said  debtor,  and  that  certain 
defendants  brought  suit  against  the  sheriff  to 
recover  said  prop<!rty,  claiming  the  same 
throagh  a  bill  of  sale;  that  tbe  judgment  cred- 
itors defended  that  suit  on  the  ground  that  the 
said  bill  of  sale  was  invalid:  that  from  a  judg- 
ment for  the  sheriff  plaintiffs  in  that  suit  ap- 
pealed, and  that  the  appeal  was  still  pending; 
and  that,  even  if  said  judgment  was  sustained, 
the  property  recovered  was  not  suffldenl;  to  sat- 
isfy the  judgments,— and  on  information  and 
belief  alleged  that  one  to  whom  certain  land 
was  mortgaged  by  the  debtor  had  agreed  to  ac- 
cept in  satisfaction  of  his  debt  only  a  part  there- 
of. Held  that,  under  Code,  ft  194,  authorizing 
the  court  to  allow  amendments,  and  section  Ido, 
giving  discretion  to  permit  acts  to  be  done  after 
the  time  limited  by  the  Code,  etc.,  it  was  not 
error,  after  an  order  overruling  a  demurrer  to 
said  complaint  had  been  affirmed  on  appeal,  to 
permit  an  amended  and  supplemental  complaint 
to  be  filed,  which  avoided  further  reference  to 
the  appeal  in  the  suit  against  the  sheriff  as 
pending  (as  it  had  been  decided  adversely  to 
plaintiffs  in  that  suit),  and  alleging  the  result 
of  such  action  after  said  appeal  had  been  dis- 
missed, and  omitting  the  statement  that  said 
mortgagee  had  agreed  to  reduce  the  amount  of 
his  debt,  and  alleging  that  "by  far  the  greater 
part  of  the  debts  alleged  to  have  been  due 
from"  said  debtor  to  one  to  whom  he  mort- 
gaged other  property 'Vas  and  is  pretensive  and 
fraudulent,"  rather  than,  as  was  stated  in  the 
original  complaint,  **that  the  debts  alleged  to 
have  been  due  were  and  are  wholly  pretensive 
and  fraudulent" 

2.  The  amended  and  supplemental  com- 
plaint was  consistent  with  ana  in  aid  of  the 
case  set  out  in  the  original  complaint. 

8.  Defendants  cannot  charge  plaintiffs  with 
inexcusable  delay  in  moving  to  amend  the  com- 
plaint where  defendants  had  in  part  occasioned 
such  delay. 

4.  Where  the  agreed  statement  of  facts 
shows  that  a  copy  of  the  supplemental  and 
amended  complaint  was  served  with  the  notice 
of  motion,  it  cannot  be  objected,  on  appeal,  that 
the  motion  failed  to  set  forth  specifically  the 

J  proposed  amendments,  especially  where  the  ob- 
ection  was  not  raised  below.  « 

5.  An  objection  that  equitable  relief  was 
granted  while  the  legal  remedy  was  not  sought 
was  not  available  to  defendants,  where  it  was 
not  raised  belew,  and  both  the  original  and 
supplemental  complaints  were  addressed  to  the 
equitable  powers  of  the  court 

6.  An  objection  that  the  facts  stated  in 
the  amended  and  supplemental  complaint  were 
known  at  the  date  of  the  first  complaint  was 
not  tenable,  as  plaintiffs  oould  not  have  known 
of  the  result  of  the  appeal  in  the  action  against 
said  sheriff  until  it  was  decided,  nor  of  the 
other  facts  alleged  in  their  amended  complaint 
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.  Am9$X  fnim  ^DouBOA  pleM  qtrcalt  court  of 
jSpartaabiifg  county;   Benet^  fji^^  :%,< 

Aetion  bar  SUs^  Bonuu.and  otliers  agaisuit 
H.  F.  Meacs  ajad  others  to  set  AAlde  certain 
conyeyances  a«.  fraudulent  and  for  other  re- 
lief/ From  an  order  allowing  plaintlffii  to 
file  an  amended  and  sopplemental  complaint, 
defendants  appoaL.  Affirmed. 

The  original  complainjt  was  as  foUows: 
*The  plaintlfls.  above  named,  in  behalf  of 
theicaelTes  and  of  all  other  creditors  of  the 
defendant  A  G.  Means,  Sr^  who  shall  in  due 
time  come  Uito  this  action  and  seek  relief 
thereby,  and  contribute  to  the  expenses 
thereof,  respectfully  show  to  the  court: 

"a)  That  on  November  12, 1880,  the  plain- 
tiff Bliaha  Bomar  recovered  a  Judgment  in 
this  court  against  the  defendant  Albert  O. 
Means,  Sr.,  for  the  sum  of  $852^1,  which 
was  on  said  day  duly  signed,  doclceted,  and 
enrolled  in  the  olBoe  of  the  cleric  of  this 
court,  and  execution  thereupon  duly  Issued 
to  fmd  lodged  with  the  sheriff  of  this  county; 
that  no  part  thereof  has  been  paid  or  satis- 
fled;  that  an  i^ipcal  was  taken  from  said 
judgment  by  said  defendant,  which  is  now 
pending  in  the  supreme  court;  that  on  April 
12,  188b,  the  plaintiff  William  T.  RusseU, 
the  plaintiffs  John  A.  Lee  smd  J.  Boyce  Lee, 
who  were  then  aad  are  still  partners,  do- 
ing business  under  the  name  of  J.  A  Lee 
it  Sen,  and  Andrew  Holtshonser,  each  recov- 
ered a  Judgraeiit  In  this  court  against  the 
defendant  Albert  G.  Means,  Sr.,  via.  William 
T.  Russell  for  the  sum  of  $388.49,  J.  A  Lee 
&  Son  for  the  sum  of  $274.28,  and  Andrew 
Holtzhonsei  for  the  sum  of  $758.45;  that 
each  of  said  judgments  was  <«  said  day  duly 
signed  and  docketed  and  enrolled  in  the  of* 
flee  of  tho  derk  of  this  court,  and  execu- 
tloss  were  thereupon  duly  issued  to  and 
lodged  with  the  sheriff  of  this  county;  that 
no  part  of  either  d  them  has  been  paid  or 
satisfied^  that  the  executions  In  favor  of  J. 
A.  Lee  4b  Son  and  Andrew  Holtahous^  were 
long  since  returned  tj  aaid  sheriff  wholly 
unsatisfied,  and  that  the  defendant  Albert  G. 
Means,  Sr.,  Is  utterly  Insolvent;  that  each  of 
the  judgments  above  mentioned  was  a  valid 
aaid  subsisting  Uen  on  the  property  herein 
described;  that  a  transcript  of  each  of  said 
judgments  iULS  been  duly  filed  and  docketed 
tai  the  office  of  the  clerk  of  court  of  common 
pleas  for  the  county  of  Union,  where  the  de- 
fendant Albert  G.  Means,  Sr.,  owns  a  valu- 
able tract  pf  land,  on  which  said  judgments 
are  liens;  that  executions  were  issued  to  the 
sheriff  of  said  county  on  the  three  last- 
named  judgments,  and  were  levied  by  him 
on  certain  personal  property  found  on  the 
plantation  of  the  judgment  debtor,  Albert  G. 
Miaans,  Sr.,.  that  thereupon  the  defendants, 
except  the;  defendants  H.  F.  and  Albert  G. 
Means,  Sr,;  brought  suit  in  the  court  of  com- 
mon pleas  for  said  ^county  against  said  shex«- 
Iff  to  recover  said  property,  claiming  to  be 
the  owners  thereof  under  the  bill  of  sale 


herelnaXter  mentiooed;  that  tho  judgment 
creditors  defended  said  action  through  the 
sheriff,  and  the  Issue  rais^  by  them  in  that 
action  and  tried  was  that  said  bill  of  sale 
was  in  violation  of  the  assignment  laws  of 
this  state,  and  was  mlide  with  intent  to  hin- 
der, delay,  and  defraud  creditors,  and  was 
th^^ore  void;  that  said  action  was  tried, 
and  resulted  in  a  verdict  and  judgment  for 
the  sheriff,  from  which  the  plaintiffs  in  that 
suit  appealed  to  the  nupreme  court,  and  the 
appeal  is  stili  pending;  even  if  said  judg- 
ment is  sustained,  the  property  therein  re- 
covered will  not  realize  enough  to  satisfy 
said  judgments  and  executions. 

**0^  That  the  said  Andrew  Holtshouser 
died  on  the  Cth  day  of  April,  1890,  intes- 
tate, and  the  plaintiff  Jane  Holtzhouser  was, 
by  an  order  of  the  probate  judge  of  this 
county,  duly  appointed  administratrix  of  his 
estate  on  the  3d  May,  1880,  and  has  entered 
upon  the  duties  of  said  office,  after  having 
duly  (luaUfied. 

««C3)  That  on  the  4th  March,  1884,  the  de- 
fendant Albert  G.  Means,  Sr.,  executed  and 
delivered  to  his  brother,  the  defendant  H.  F. 
Means,  a  mortgage  of  all  that  lot  of  land  in 
the  city  of  Spartanburg,  county  and  state 
aforesaid,  containing  two  and  thre^f ourths 
acres,  more  or  less,  and  bounded  by  Church 
street;  the  Central  Methodist  Church  lot,  and 
lots  formeriy  owned  by  Mrs.  M.  E.  Nowell 
and  Mrs.  M  £2.  Newell,  of  which  said  lot  the 
said  Albert  G.  Means,  Sr.,  was  then  the  own- 
er; that  said  mortgage,  which  purports  to 
have  been  given  to  secure  the  payment  of 
$6,892J30,  was  recorded  in  the  office  of  the 
&.  M.  a  for  said  county,  in  Book  No.  10,  at 
page  d92,  on  the  30th  January,  1888,  to  the 
record  of  which  plaintiffs  crave  reference  as 
often  as  may  be  necessary;  that  plaintiffs 
are  Informed  and  .believe  that  large  pay- 
ments have  been  made  on  the  debt  secured 
by  said  mortgage,  but  exactly  how  much  or 
when  they  do  not  know;  and  they  are  also 
informed  and  believe  that  there  is  an  agree- 
ment between  the  defendants  whereby  the 
defendant  H.  F.  Means  is  to  accept  in  full 
satisfactioD  of  his  debt  only  a  part  thereof. 

"(4)  That  plaintiffs  are  informed  and  be- 
lieve that  on  30th  December,  1887,  the  de- 
fendant Albert  G.  Means,  Sr.,  being  then  in- 
solvent, and  being  then  indebted  to  the  plain- 
tiffs on  their  several  demands,  on  wliich  the 
judgments  hereinbefore  bientioned  were  re- 
covered, with  intent  to  evade  the  provisions 
of  the  assigxmient  laws  of  this  state,  and 
with  intent  to  hinder,  delay,  and  defraud  his 
creditors,  made,  executed,  and  delivered  to 
one  Robert  Beaty,  Sr.,  who  was  his  father-in- 
law,  a  mc^tgage  to  secure  an  alleged  debt 
of  $6,000  on  the  lot  above  described,  and  also 
a  bill  of  sale  of  all  his  personal  property, 
except  about  so  much  as  was  exempt  from 
execution,  and  also  a  confession  of  judgment 
In  the  court  of  common  pleas  for  the  county 
of  Union,  state  aforesaid,  for  the  sum  of 
$8,254.81,  which  said  instruments,  together 
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witii  tb'd  Bens  pTeyiotnly  glTeiit  far  mor6 
tban  covers  the  Talne  of  all  tlie  property 
then  owned  -by  the  defendant  Albert  G; 
Means,  Br.,  that  each  of  the  aforesaid  In- 
stmments  was  immediately  aaalgned  by  th6 
said  Robert  Beaty,  Sr.,  to  the  defendants  Al- 
bert O.  Means,  Jr.,  Sarah  J.  Archer,  Nannie 
B.  Means,  Jessie  M.  Thomson,  Maggie  H. 
Chapman,  Voltma  L.  Means,  and  Bessie  A. 
Heinitsh,  who  are  the  Children  of  the  de- 
fendant Albert  G.  Means,  8r.,  and  the  grand- 
children of  the  said  Robert  Beaty,  Sr.;  that 
the  mortgage  given  by  the  defendant  Albert 
G.  Means,  Sr.,  to  the  said  Robert  Beaty,  Sr^ 
and  by  him  assigned  as  aforesaid,  was  on 
the  3l8t  December,  1887,  recorded  in  the  of- 
fice of  the  R.  M.  C.  for  this  county.  In  Book 
No.  10,  t).  317,  and  Is  claimed  by  the  defend- 
ants to  whom  It  was  assigned  to  have  been 
a  Hen  on  the  property  heieinbefore  describe 
ed;  that  the  assignment  thereof  was  also  re- 
corded in  said  office  in  Book  No.  9,  p.  701, 
on  January  3,  1888,  and  these  records  plain- 
tiffs desire  to  be  referred  to  as  often  as  nec- 
essary; that  the  debts  alleged  to  hare  been 
due  from  the  defendant  A.  G.  Means,  St., 
to  the  said  Robert  Beaty,  Sr.,  and  for  which 
the  sai^  mortgage,  bill  of  sale,  and  confes- 
sion of  judgment  are  alleged  to  have  been 
given,  were  and  are  wholly  pretensive  and 
fraudulent;  that  the  assignment  of  the  said 
instruments  to  the  defendants  above  named 
was  without  any  consideration  from  them, 
and  the  said  instruments  were  made,  taken, 
and  assigned  for  the  purpose  and  with  the 
intent  to  assist  the  defendant  Albert  G. 
Means,  Sr.,  to  cover  up  and  conceal  his  prop- 
erty, and  put  it  beyond  the  reach  6f  his  cred- 
itors, with  the  Intent  to  hinder,  delay,  and 
defraud  them,  and  to  allow  him,  the  said 
Albert  G.  Means,  Sr.,  to  retain  and  enjoy  the 
use  of  it,  as  he  has  done,  just  as  he  did  be- 
fore the  said  Instruments  were  made;  that 
the  said  Robert  Beaty,  Sr.,  never  had  any  ac- 
tual or  bona  fide  interest  in  said  Instruments 
or  the  property  covered  by  them. 

•*(5)  That  the  defendant  H.  F.  Means  ad- 
vertised and  sold  the  lot  hereinbefore  de- 
scribed on  sales  day  in  November  last,  un- 
der and  by  virtue  of  the  power  contained  in 
the  mortgage  to  him,  on  terms  of  one-third 
cash,  and  the  balance  in  one  and  two  years, 
with  interest  on  the  credit  portion  from  day 
of  sale;  that  it  brought  $10,800,-^ar  more 
than  enough  to  pay  the  debt  due  to  the  de- 
fendant H.  F.  Means;  and  that  the  defend- 
ants, except  the  defendant  Albert  G.  Means, 
Sr.,  claim  the  surplus  proceeds  of  said  sale 
after  satisfying  the  debt  due  to  H.  F.  Means 
on  the  mortgage  executed  by  Albert  G. 
Means,  Sr.,  to  Robert  Beaty,  Sr.,  and  assign- 
ed to  them. 

"Wherefore  the  plaintiffs  pray  for  an  or- 
der enjoining  and  restraining  the  defendant 
H.  F.  Means  from  paying  the  surplus  pro- 
ceeds of  sale,  after  satisfying  the  debt  due 
to  himself,  to  any  of  the  defendants,  and 
that  he  be  required  to  pay  the  same  into  this 


court  to  b^  apidled  to  tbib  fmUd  ItaM  tt^ou 
said  property,  according  to  thatr  pvioiitjr; 
that  the  mortgage,  bill  of  sale,  aind  coofes- 
slou  of  judgment  given  to  Robert  Beaty,  Sk^ 
by  Albert  G.  Means,  Sr.,  a^uigned  to  the 
defendants  named  herein,  be  adjudged  fraud- 
ulent and  void,  and  set  aside;  and  for  such 
other  and  further  relief  a»  the  facts  and  cir- 
cumstances may  require,  and  as  to  the  court 
may  seem  just  and  equitable.^ 

The  amended  and  supplemental  complaint, 
as  allowed  by  Judge  Benet's  ordar,  at  July 
term,  1886,  Is  as  fc^ows: 

'The  plaintiffs  above  named,  by  their 
amended  and  supplemental  complaint,  in  bo- 
half  of  themselves  and  all  other  creditors  of 
the  defeiidant  Albert  G.  Meanis,  Sr^  who  shall 
in  due  time  come  into  this  action,  and  se^ 
relief  thereby,  and  contribute  to  the  expense 
thereof,  allege: 

"a)  That  on  November  12,  1890,  the  plain- 
tiff Ellsba  Bomar  recovered  judgment  in  thia 
court  against  the  defendant  Albert  G.  Means, 
Sr.,  for  the  sum  of  $783.46,  and  for  $58.80 
costs,  which  was  on  said  date  duly  signed, 
docketed,  and  enrolled  in  the  ofilce  of  the 
clerk  of  this  court,  and  execution  was  there- 
upon duly  issued  to  the  sheriff  of  this  county, 
but  no  part  thereof  has  been  paid  or  satisfied. 
That  on  April  12,  1888,  the  plaintiff  Wm.  T. 
Russell,  the  plaintiffs  John  A.  Lee  and  Boyce 
Lee,— who  were  then,  and  are  stUI,  partnen, 
doing  business  under  the  name  of  J.  A.  Lee 
&  Son,— and  Andrew  Holtzhoosor,  recovered 
several  judgments  in  this  court  against  the 
defendant  Albert  G.  Means,  Sr.  That  is  to 
say,  the  said  W.  T.  Russell  fbr  the  sum  of 
$386.22  and  for  $52.27  costs;  the  said  J.  A. 
Lee  A  Sons  for  the  sum  of  $2Sa.^  and  for 
$20.40  costs;  and  said  Andrew  Holtzhouser 
for  the  sum  of  $785.82  and  $20.15  costs.  That 
each  of  said  judgments  was  on  said  date  duly 
signed,  docketed,  and  enrolled  in  office  of  the 
clerk  of  this  court,  and  execdtions  tiiiereupon 
were  duly  issued  to  and  lodged  with  the  sher- 
iff of  this  county.  That  the  same  have  long 
since  been  returned  to  the  office  at  the  (dark 
of  the.  court  hidorsed  'N«illa  bona'  by  said 
sheriff.  That  they  remain  unpaid,  taLCBpt  as 
hereinafter  mentioned. 

**(2)  That  a  transcript  of  each  of  said  judg- 
ments has  been  duly  filed  and  docketed  in 
the  office  of  the  clerk  of  the  court  of  com- 
mon pleas  for  the  county  of  Union,  where  the 
debtor,  Albert  G.  Means,  Sr.,  owns  a  large 
and  valuable  tract  of  land,  on  which  said 
judgments  are  liens.  That  executions  were 
Issued  to  and  lodged  with  the  sheriff  of  the 
said  county  of  Union  on  last-mentioned  judge- 
ments, and  were  levied  by  him  tipon  certain 
personal  property  found  on  the  plantation  ot 
said  judgment  debtor.  That  thereupon  the 
defendants,  except  the  defendants  H.  F.  and 
Albert  G.  Means,  Si.,  brought  suit  in  the  court 
of  common  pleas  for  said  county  against  said 
sheriff  to  recover  ssld  property,  claiming  to 
be  the  owners  thereof  under  the  bill  of  sale 
hereinafter  mentioned.    That  said  judgment 
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ereditooi  defended  said  tctkNi  ttuoag^  flie 
sberUf,  and  tjbiat  the  iBSues  raised  and  tried 
in  that  action  were  that  said  biU  of  sale  was 
In  Tiolation  of  the  assignment  laws  of  this 
state,  and  was  made  with  intent  to  hinder, 
delay,  and  defraud  the  creditoro  of  the  said 
Alb^t  6.  Means,  Sr.»  and  was»  therefore, 
void.  That  said  action  was  tried,  ajid  resnitp 
ed  in  a  verdict  and  Judgm^iit  In  favor  of  said 
sheriff  for  the  recovery  of  said  property,  or 
the  value  thereof  11  delivery  thereof  could'  not 
oe  made,  and  for  the  costs  of  s$Ud  action. 
That  executioD  was  thereupon  duly  issued  to 
and  lodged  with  the  coroner  of  said  county. 
That  said  coroner  has  returned  said  execution 
to  the  office  of  the  derk  of  said  court  wholly 
unsatififled,  except  as  to  a  part  of  the  prop- 
erty, which  he  is  therein  commanded  to  de- 
liver to  said  sheriff.  That  the  part  of  the 
property  so  delivered  to  said  sheriff  by  said 
coroner  was  sold  by  said  sheriff  under  and  by 
virtue  d  the  executions  aforesaid  levied  thete- 
on,  and,  after  paying  the  expenses  of  setting 
off  the  homesteexl  of  the  defendant  Albert  O. 
>ieans,  Sr.,  the  proceeds  were  applied  to  pay* 
ment  of  said  executions,  and  after  such  ap- 
pUcationa  there  stUl  remains  due  on  said  ex- 
ecutions a  large  amount. 

'*(3)  That  the  said  Andrew  Hi^tzhouser  died 
on  the  5th  day  of  April,  1^90,  intestate,,  and 
the  idalntlff  Jane  Holtzhouser  was,  by.  ord^ 
of  the  probate  couxi  for  this  county,  duly  ap* 
pointed  administratrix  of  his  estate  on  the 
3d  day  of  May,  1880,  ajid  entered  Upon  the 
duties  of  said  office  aft^  having  duly  quali- 
fied as  such  administratrix. 

"(4)  That  on  or  about  the  4tb  of  March, 
1804,  the  defendant  Albert  Q.  Means,  Sr.,  ex* 
eeuted  and  delivered  to  his  "brother,  the  de- 
fendant H.  P.  Means,  a  mortgage  of  all  that 
lot  of  land  in  the  city  of  Spartanburg,  county 
and  state  aforesaid,  containing  two  and  three* 
fborths  (2%)  acres,  more  or  less,  and  bounded 
by  Church  street,  the  Central  Methodist 
Ghunch,  and  lots  formerly  owned  by  Mrs.  M. 
SL  Kowell,  of  which  said  lot  the  said  Albert 
CL  Means,  Br.,  was  the  owner.  That  said 
mortgage  purports  to  have  been  given  to  se* 
cure  the  payment  of  six  thousand  eight  hun- 
dred and  ninety-two  dollars  and  fifty  cents, 
and  was  recorded  in  the  office  of  the  register 
of  mesne  canveyances  for  this  county  In 
Mortgage.  BocdE  Ko.  10,  at  page  802,  on  the 
80th  day  of  Janaary,  1888,  and  to  the  record 
of  which  plaintiffs  pray  reference  as  may  be 
necessaxy.  That  i^intiffs  do  not  know  what 
payments,  If  a]iy>  had  been,  made  upon  saJd 
mortgage  prior  to  sale  of  si^d  lot  under  the 
power  given  In  said  mortgage. 

**ij5>)  That  plaintiffs  are  informed  and  be* 
liera  that  on  or  about  the  dOth  of  December, 
1887,  the  defendant  Albert  6.  Means,*  Sr^ 
who  was  at  that  time  insolvent,  and  indebted 
to  each  <^  these  plaintiffs  on  the  several  da* 
mauds  upon  which  the  judgments  hereinber-. 
fore  mentioned  were  recovered,  and  alao'>to 
various  other  persons,  with  intent  to  evade 
^ha  law  el  the  stats  prohibiting-  inaolvant 


debtors  from  maldng  preferences  in  any  as- 
sigmnent  of  their  property  for  the  benefit  of 
their  oredltors»  or  from  transferring  the  whole 
or  greater  part  thereof  to  one*  or  more  credit- 
ors to  the  exclusion  of  all  others,  with  intent 
to  give  a  preference,  and  with  the  further  Intent 
to  hinder,  delay,  and  defraud  these  plaintiffs, 
and  his  other  creditors,  made,  executed,  and 
delivered  to  one  of  his  creditors,  to  wit,  Rob- 
ert Beaty,  Sr.,  who  was  his  father-in-law,  a 
mortgage  purporting  to  s^ure  an  alleged  debt 
of  six  thousand  dollars,  and  covering  the  lot 
hereinbefore  described,  and  also  a  bill  of  sale 
of  all  his  personal  property  (except  only  about 
so  much  thereof  as  was  exempt  from  levy 
and  sale),  and  also  a  confession  of  Judgment, 
In  the  court  of  common  f>leas  for  the  county 
of  Union,  state  aforesaid,  for  the  sum  of 
($8,254.61)  eight  thousand  two  hundred  and 
fifty-four  and  «i/ioo  dollars,  which  said  in- 
struments, together  with  the  liens  which  the 
said  A  G.  Means,. Sr.,  had  already  given  upon 
his  property,  far  more  than  covered  the  value 
of  the  property  then  owned  by  the  said  A  6. 
Means,  Sr.,  and  they  were  tantamount  to,  and 
lat^ided  as,  a  transfer  or  assignmait  by  the 
said  Albert  G.  Means,  Sr.,  to  the  said  Robert 
Beaty,  Br^  of  the  whole  or  the  greater  part 
of  the  property  of  the  said  Albert  G.  Means, 
8r.,  with  Intent  to  pief  er  hiait  the  said  Robert 
Beaty,  Sr.,  ov^  aH  oth^  creditors,  and  with  , 
the  Intent  to  hinder,  delaiy,  and  defraud  his 
other  creditors^  That  the  said  Albert  G« 
Means,  well  knowing  that  he  could  not  ac-  , 
complish  his  purpose  by  what  Is  known  as  a 
technical  deed  of  assignment,  dcUbemtely  de- 
vised the  scheme  of  effecting  hia  said  purpose 
by  means  of  the  instruments  aforesaid.  That 
each  of  said  instruments  wffi»  immediately 
assigned  by  the  said  Robert  Beaty,  Sr.,  to 
the  defendants  Albert  G.  Means,  Jr.,  Sarah  J. 
Arch»,  Nannie  B.  Means,  Jessie  M.  Thom- 
son, Maggie  H.  Chapman,  Toluna  L.  Means, 
and  Bessie  A  Heintsfa,  who  are  the  children 
of  the  defendant  Albert  G.  Means,.  Sr.,  and 
the  grandchildren  of  the  sftid  Robert  Beaty, 
Sr.  That  the  mortgage  given  by  the  said 
Albert  G»  Means,  Sr.,  to .  the  said  Robert 
Beaty,  Sr.,  and  assigned  to  his  grandchUdren 
as  aforesaid,  vras  on  December  81,  1887,  re- 
corded hi  the  office  of  the  register  of  mesne 
conveyances  for  this  county,  in  Mortgage 
Book  No.  10,  at  page  817,  and  is  claimed  by 
the  defendants  to  whom  it  was  assigned  to 
have  been  a  Hen  upon  tlie  property  herein- 
before described,  ^niattheassigmnentof  said 
mortgage  was  recorded  In  said  ofilce  in  mort- 
gage Book  No.  tt,  at  page  701,  on  January  8, 
1888,  and  to  these  records  plaintifes  pray  ref- 
erence as  often  as  necessary. 

<'(6)  That  by  far  the  greater  part  of  the 
debts  alleged  to  have  been  due  from  the  de- 
fendant Albert  G.  Means,  Sr.,  to  the  said  Rob- 
ert Beaty,  Sr.,  and  for  which  the  said  mort- 
gage, bill  of  sale,  and  confession  of  Judgment 
are  alleged  to  have  been  given  was  and  is 
pietenslve  and  fraudulent  That  the  assign- 
ment of  said  inatrameirts  to  the  defendants 
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above  named  was  wlthont  any  considetatioii 
from  them,  and  the  said  Instroments  were 
made,  taken  and  assigned  for  the  purpose  and 
with  the  intent  to  give  to  the  said  Robert 
Beaty,  Sr.,  an  milawfnl  preference  over  the 
plaintiffs  and  the  other  creditors  of  the  said 
Albert  O.  Means,  Sr.,  and  to  cover  and  con- 
ceal the  property  of  the  said  defendant,  and 
pnt  it  beyond  the  reach  of  his  creditors. 

"(7)  That  on  sale  day  in  November,  1891, 
the  defendant  H.  F.  Means  advertised  and 
sold  the  lot  hereinbefore  described  under  and 
by  virtue  of  the  power  contained  in  his  mort* 
gage.  That  It  brought  ten  thousand  and  eight 
hundred  dollars,  far  more  than  enough  to  pay 
his  mortgage  in  full.  That  the  defendants, 
except  Albert  6.  Means,  Sr.,  and  H.  F.  Means, 
claim  the  surplus  procieeds  of  said  sale  aft» 
paying  the  debt  due  to  the  defendant  H.  F. 
Means,  on  the  mortgage  given  to  Robert 
Beaty,  Sr.,  by  Albert  Q.  Means,  Sr.,  and  as- 
signed to  them  as  aforesaid. 

''Wherefore  the  plaintiffs  pray  that  the  de- 
fendant H.  F.  Meajis  be  enjoined  from  pay- 
ing the  surplus  proceeds  of  said  sale  to  the 
defendants,  or  to  any  other  person,  and  that 
he  be  required  to  pay  the  same  Into  this 
court,  to  be  applied  to  the  vaUd  liens  upon 
said  property  according  to  their  priority;  that 
the  mortgage,  Ji>lil  of  sale,  and  confession  of 
Judgment  given  by  Albert  Q.  Means,  Sr.,  to 
Robert  Beaty,  Sr.,  and  assigned  by  him  to  the 
defendants  aforesaid,  be  adjudged  fraudulent 
and  void,  and  set  aside;  and  for  such  other 
and  further  relief  as  to  the  court  shall  seem 
Just  and  equitable." 

The  defendants,  save  EL  F.  Means,  gave 
due  notice  of  appeal  from  said  order,  and  ap- 
pealed to  the  supreme  eourt  to  overrule  the 
same^  allowing  the  amended  and  supplemen- 
tal complaint,  upon  the  following  gromids: 

"a)  Because  the  same  relXet  Is  sought  in 
the  'amended  and  supplemental  complaint*  as 
was  sought  In  the  first  complaint,  no  facts 
having  occurred  since  the  first  complaint, 
which  vary  plaintiffs  relief.  (2)  Because  the 
'amended  and  supplemental'  complaint  is  not 
consistent  with,  and  in  aid  of,  the  case  as 
set  out  in  the  first  complaint  (3)  Because 
the  motion  herein  was  not  made  in  good  time, 
nor  upon  facts  warranting  the  same.  (4) 
Because  the  motl(»i  herein  omits  to  set  forth 
specIficaUy  the  proposed  amendments.  (5)  Be- 
cause equity  Is  allowed  to  be  herein  invoked, 
while  the  plaintiff^'  legal  remedy  is  not  only 
unexhausted,  but  never  commenced.  (0)  Be- 
cause the  proposed  amendments  substantially 
change  the  dalms  and  case  of  the  first  com- 
I^int  (7)  Because  the  fftcts  stated  were 
known  to  plaintiffs  at  the  date  of  the  first 
complaint,  and  tend  to  cure  a  suit  originally 
defective." 

W.  W.  Thomson,  for  appellants.  Carlisle 
ft  Hydrlck,  for  respondents. 

POPS,  J.  This  cause  was  before  this  court 
en  a  demurrsr  to  the  oomplaini;  which,  it 


seems,  was  filed  In  ISOl,  and  the  Judgment 
of  tte  ciicutt  court  dtsmlsstn^  such  demurrer 
was  affirmed.  See  Bomar  v.  Meana»  37  S.  a 
620,  16  S.  B.  687.  At  the  July  term,  1896,  of 
the  court  of  common  pleas  for  Spartanburg 
county,  the  plaintiffs  moved,  upon  due  no- 
tice, for  an  order  allowing  them  to  amend 
and  supplement  their  complaint  herein,  as 
shown  by  their  proposed  amended  and  sup* 
pl«nental  complaint,  copies  of  which  were 
served  with  the  notice  of  the  motl<Mi,  and  the 
motion  came  on  to  be  tried  before  his  honor. 
Judge  Benet,  who  in  a  short  order  allowed 
the  same,  with  leave,  however,  to  the  de- 
fendants to  answer  the  same  26  days  after 
the  date  of  his  order,  which  was  dated  Au- 
gust 16,  1886.  From  this  order  of  Judge 
Benet  all  the  defendahts  except  H.  F.  Means 
now  appeal  to  this  court  The  reports  will 
be  set  out  in  this  case,  as  w^l  as  the  original 
complaint'-ft  copy  of  which  will  be  found  in 
37  S.  C.  621,  16  8.  B.  687,'-and  also  the 
amended  and  supplemental  complaint,  as 
well  as  the  grounds  of  appeal  from  Judge 
Benet's  order. 

An  inspection  of  the  two  instruments  will 
show  that  the  plaintiffs  had  referred  in  their 
original  comirfalnt  to  an  action  brought  \fj  the 
defendants  except  H.  F.  and  A.  O.  Means, 
Sr.,  from  which  an  appeal  was  pending  in  the 
supreme  court  of  this  state.  The  proposed 
supplemental  complaint  avoids  any  further 
reference  to  that  appeal  as  pending,  as'  It 
had  been  decided  adversely  to  the  defend- 
ants  here,  but  sets  out  what  was  the  resolt 
of  such  action  after  the  appeal  had  been  dis- 
missed. By  way  of  amendment,  it  states  the 
fact  more  logically,  and  avoids  any  contest 
with  H.  F.  Means  by  omitting  the  statement 
that  he  had  agreed  to  reduce  the  amount 
of  hUi  mortgaged  debt;  and  also  It  amends 
the  statement  as  to  the  consideration  between 
A.  O.  Means,  Sr.,  and  Robert  Beaty  by  al* 
leglng  "that  by  far  the  greater  part  of  the 
debts  alleged  to  have  been  due  from  the  de* 
fendant  Albert  G.  Means,  Sr.,  to  the  said 
Robert  Beaty  •  •  •  was  and  Is  proten* 
sive  and  fraudulent,"  rather  than,  as  Is  stated 
in  the  original  complaint,  "that  the  debts  al« 
leged  to  have  been  due  •  •  «  were  and 
are  wholly  pretenslve  and  fmudul^it,"  etc 
It  seems  to  us  that  section  106  of  onr  Code 
of  Procedure  was  designed  to  give  to  the  cir- 
cuit courts  Just  such  power  as  was  exercised 
by  Judge  Benet  in  allowing  this  supplemen* 
tary  complaint,  and  also  that  sectlcm  IM 
fully  empowered  him  to  grsnt  the  amend- 
ments. The  first  exception  must  be  over- 
ruled. It  may  be  that  a  very  different  meas- 
ure of  relief  may  be  accorded  the  plaintiffs 
under  their  supplemental  complaint  While 
the  cause  of  action  has  not  been  changed 
thereby,  still  the  relief  flowing  out  of  the 
cause  of  action  may  be  increased  by  having 
a  new  point  given  to  ft.  If  this  be  so,  then 
the  objection  embodied  In  the  first  ezeeptioo 
must  fail. 

As  to  tiie  second  exception,  we  must  franfe^ 
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ly  say  tlxat  the  amended  and  supplemental 
complaint  la  entirely  consistent  wltb  and  In 
aid  of  the  case  as  Is  set  out  In  the  first  com-: 
plaint  This  is  readily  seen  by  a  comparison 
of  the  original  with  the  new  complaint  The 
purpose  of  the.  first  complaint  was  declared 
in  our  former  decision  (37  S.  G.  520,  16  S.  E. 
537),  and  therefore  need  not  be  repeated 
here. 

As  to  the  third  exception,  we  must  over- 
mle  it;  for  in  the  case  itself  no  ground  ap- 
pears to  give  color  to  the  charge  of  inex- 
cusable delay  on  the  part  of  the  plaintiffs. 
Without  for  a  moment  attaching  any  blame 
to  the  defendants  for  contending  In  court  for 
their  rights  as  they  conceive  them  to  be, 
still  that  contention  on  their  part  is  a  part  of 
their  responsibility,  and  not  Justly  chargeable 
to  the  plaintiffs.  In  order  that  our  meaning 
may  be  made  clear  on  this  point,  we  will 
state  that  the  records  of  our  courts  show  that 
the  delay  is  not  wholly  to  plaintiffs*  charge, 
but  alBo  rests  upon  the  defendants,  in  part 

So,  aa  to  the  fourth,  fifth,  sixth,  and  sev- 
enth exceptions,  they  must  be  overruled,— 
becanso,  as  to  the  fourth,  we  find,  in  the 
agreed  statement  of  facts  submitted  with  this 
ap];>eal,  that  a  copy  of  the  supplemental  and 
amended  complaint  was  served  along  with 
the  notice  of  motion,  and  no  such  question 
seems  to  have  been  raised  before  the  circuit 
Judge;  because,  as  to  the  fifth,  we  do  not 
find  any  reference  in  the  case  for  appeal  to 
azay  such  Question  being  raised  before  the'  cir- 
cuit Judge,  and,  besides,  the  action,  as  is 
^own  by  each  complaint,  both  original  and 
neWf  1*  on  the  equity  side  of  the  court;  be- 
cause, av  to  the  sixth,  the  same  cause  of  ac-, 
tion  Is  set  up  in  each  of  the  complaints;  be- 
cause, as  to  the  seventh,  It  does  not  appear 
in  the  case  for  appeal  that  these  facts  set  up 
b5.  plaintiffs  in  their  new  complaint  vere 
kDown  to  them  when  the  original  complaint 
was  filed.  Such  could  not  have  been  the  case 
as  to  the  result  of  appeal  to  this  court,  fbr  it 
was  not  then  decided,  and  such  Is  true  of 
other  facts  set  out  in  the  supplemental  and 
amended  complaint 

It  la  the  Judgment  of  this  court  that  the 
order  appealed  from  be  affirmed,  and  the 
cause  be  remanded  to  the  circuit  court  for 
such  further  proceedings  as  are  necessary. 


(47  8.  C.  525) 

HUNTER  V.  BUFF. 
BUOHANAN  et  ai  v.  SAME. 

(Supreme  Court  of  South  Carolina.     July  16, 
1886.) 

ATri.OH]fiiNT— Nonresident  Dbfendant^Pa-RTIXS 
—^ct)0^bi?t—Validitt— Rights  ov 
Third  Persons. 
1,  The  finding  and  adjudication  of  a  circuit 
judge  that  a  purchaser  at  an  execution  sale  was 
not  a  party  to  subseouent  proceedings  before 
faim  to  set  aside  the  sale  become  the  law  of  the 
caae,  until  appealed  from,  and  cannot  be  review- 
ed «v  reversed  by  any  succeeding  circuit  judge. 
2l  In  attachment  of  real  property  of  a  non- 
T.25S.E.no.l— 5 


resident  defendant,  where  a  copy  of  the  sum- 
mons was  not  mailed  to  him  at  his  correct  place 
of  residence,  but  to  the  place  which  the  judg^ 
meat  creditor,  after  inquirv*  was  informed  was 
his  place  of  residence,  such  fact  did  not  render 
the  judgment  absolutely  void,  but.  at  most,  only 
rendered  the  judgment  voidable  by  snbseqnent 
proceedings  instituted  for  that  purpose. 

3.  Under  Code  Proc  §  156,  par.  3,  which 
provides  that  ''defendant  against  whom  publica- 
tion is  ordered"  may,  upon  good  cause  sliown. 
be  allowed  to  defend  after  the  judgment,  and  ii 
the  defense  be  successful,  and  tiie  judgment  has 
been  enforced,  such  restitution  may  he  com- 
pelled as  the  court  may  direct,  but  the  title  to 
proi>erty  sold  under  such  judgment  to  a  pur- 
chaser in  good  faith  shall  not  be  affected,  such 
defendant  cannot  divest  rights  of  innocent  pur- 
chasers, which  had  vested  before  any  assault 
had  been  made  on  the  judgment,  which  on  its 
face  was  entirely  regular,  though  defendant 
was  not  duly  and  legally  served  by  publication. 

Appeal  from  common  pleas  circuit  court  of 
Fairfield  county;    Aldrich,  Judge. 

Actions  by  Cyrus  W.  Hunter  and  by  O. 
W.  Buchanan  and  H.  A.  Qalllard,  respec- 
tively, against  A.  Fletcher  Ruff,  to  recover 
lands.  From  decrees  in  favor  of  plaintiffs 
in  the  two  cases,  defendant  appeals.  Both 
reversed. 

The  order  for  Judgment  in  the  case  of  Des- 
portes  against  Hunter,  rendered  by  his 
honor;  Judge  J.  B.  Kershaw  (out  of  which 
the  actions  at  bar  grew),  the  decree  of  his 
honor,  Judge  James  Aldrich,  and  the  grounds 
of  appeal,  follow: 

Order  of  Judge  Kersha>|fr^ 

''The  summons  and  complaint  in  this  ac- 
tion having  been  filed  in  the  office  of  the 
clerk  of  this  court  on  the  27th  day  of  De- 
cember, 1887;  and  the  defendant,  Cyrus 
William  Hunter,  being  not  a  resident  of  this 
state,  and  having  property  within  this  state; 
service  of  the  summons  upon  said  defend- 
ant by  publication  having  been  ordered, 
and,  pursuant  to  said  order,  the  summons 
having  been  duly  published  In  the  Wlnns- 
boro  News  and  Herald  once  in  each  week 
for  six  successive  weeks,  commencing  on 
the  29th  day  of  December,  1887;  and  a 
copy  of  the  summons  having  been  duly 
mailed  to  said  defendant,  Cyrus  William 
Hunter,  addressed  to  him  at  Leon,  state  of 
Nicaragua,  Central  America,  his  place  of 
residence;  and  the  time  to  answer  having 
expired,  and  no  answer  or  demurrer  hav- 
ing been  served  on  the  plaintiff's  attorneys, 
and  the  defendant  having  failed  to  appear; 
and  an  attachment  having  been  issued 
against  and  upon  property  belonging  to  the 
defendant,  Cyrus  William  Hunter,  and  proof 
thereof  made  by  the  affidavit  of  Henry  N. 
Obear;  and  the  defendant  being  not  a  resi- 
dent of  this  state,  the  plaintiff  having  now 
in  court  made  proof  of  the  demand  men- 
tioned in  the  complaint,  and  the  plaintiff 
having  now  in  court  been  examined  on  oath 
respecting  any  payments  that  have  been 
made  to  the  plaintiff,  or  to  any  ona  to  his 
use,  on  account  of  such  demand,  whereby 
it  appears  that  no  such  payments  have  been 
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made;  and  the  plaintiff  having  produced 
an  undertaking,  with  two  sureties,  approved 
by  the  clerk  of  this  court,  that  he  will  make 
restitution  if  required,  according  to  the  re- 
quirement of  subdivision  2  of  section  267 
of  the  Code  of  Procedure:  Now,  on  filing 
said  affidavit  of  Henry  N.  Obear  and  said 
undertaking,  and  on  motion  of  Messrs. 
Obear  &  Rion,  plaint iCTs  attorneys,  it  is 
ordered,  that  the  plaintiff,  Richard  S.  Des- 
portes,  recover  against  the  defendant,  Cy- 
rus William  Hunter,  the  sum  of  $182.&5, 
together  with  his  costs,  to  be  adjusted  by 
the  clerk  of  this  court" 

Decree   of   Judge    Aldrich. 

"This  is  an  action  for  the  recovery  of  the 
possession  of  real  property  lying  in  the  coun- 
ty of  Fairfield,  and  damages  for  the  withhold- 
ing of  the  same.  Trial  by  jury  being  waived, 
the  action  was  heard  by  the  court  The  evi- 
dence submitted  consists  of  records  of  this 
court,  and  an  agreed  statement  of  facta. 
While  the  parties  practically  agree  upon  the 
facts,  they  differ  widely  in  their  views  of 
the  law,  and  these  legal  issues  are  submitted 
for  the  judgment  of  the  court 

"On  June  20,  1888,  a  judgment  by  default 
was  entered  up  in  the  court  in  favor  of  one 
Richard  S.  Desportes  and  against  C.  W.  Hun- 
ter, plaintiff  herein,  in  the  sum  of  $232.35. 
The  subject  of  said  action  was  a  money  de- 
mand, viz.  a  sealed  note  purporting  to  have 
been  given  by  said  Hunter  to  said  Desportes, 
at  RldgeWay,  S.  C,  on  January  5,  1871.  Said 
Hunter  was  for  many  years  prior  to  the  in- 
stitution of  said  action  a  nonresident  of  this 
state,  residing  in  the  state  of  Nicaragua,  in 
Central  America,  and  still  remains  a  resident 
of  that  state.  At  the  beginning  of  said  ac- 
tion said  Hunter  owned  a  tract  of  land  In 
Fairfield  county,  and  still  owns  the  tract  in- 
volved in  this  action,  unless  he  has  lost  his 
title  thereto  by  reason  of  the  facts  hereinaft- 
er stated.  On  December  27,  1887,  said  Des- 
portes begun  the  aforesaid  action  upon  said 
money  demand  against  the  plaintiff  herein, 
by  an  attempt  to  serve  the  summons  by  pub- 
lication, and  by  procuring  an  attachment  to 
be  issued  and  levied  upon  the  land  in  dispute. 
Soon  after  the  aforesaid  judgment  was  en- 
tered up,  execution  was  issued  thereunder, 
levied  upon  the  land  in  question,  and  it  was 
sold  by  the  sheriff  of  Fairfield  county,  under 
said  execution,  to  the  defendant  herein,  to 
whom  he  made  a  deed,  under  which  defend- 
ant entered  into  possession  of  premises,  and 
8tin  retains  possession.  Defendant  paid  bid, 
and  the  sheriff  applied  same  to  the  payment 
In  full  of  said  judgment  debt,  satisfying  the 
same,  on  November  15,  1888;  and  the  sur- 
plus, $123,  is  still  in  the  hands  of  the  sheriff. 
Matters  remained  In  this  status  until  Sep- 
tember 16,  1889,  when  plaintiff,  upon  due 
and  proper  notice  served  upon  said  Desportes 
and  A.  F.  Ruff,  defendant  herein,  moved  this 
court  to  set  aside  the  said  judgment  by  de- 
fault in  favor  of  Desportes  and  against  plain- 


tiff, and  the  sale  to  defendant  made  tlierenn- 
der.  A.  F.  Ruff  waB  made  a  party  to  thU 
motion.  His  attorney  accepted  service  for 
him,  and  he  submitted  an  affidavit,  and  was 
heard  by  counsel  in  opposition  thereto.  I 
note  this  fact  because  the  learned  judge  who 
heard  the  motion  seemed  to  think  that  A.  F. 
Ruff  was  not  a  party  defendant  therein. 
Tills  motion  was  heard  .by  this  court,  and  his 
honor.  Judge  Fraser,  the  presiding  judge,  on 
December  3,  1891,  determined  said  motion 
by  an  order  or  decree  wherein  he  says  this 
is  *a  motion  to  set  aside  (1)  an  order  for  judg- 
ment made  June  ^,  1888,  for  $182.85  and 
costs;  and  (2)  a  sale  of  a  tract  of  land,  made 
in  pursuance  of  an  execution  issued  thereun- 
der, to  A.  F.  Ruff,  by  the  sheriff  of  Fairfield 
county.'  *Except  that  A.  F.  Ruff  has  fur- 
nished an  affidavit  to  be  used  at  the  hearing 
of  this  motion,  he  has  not  otherwise  been 
made  a  party  to  the  proceeding  before  me. 
X  do  not,  therefore,  see  how  I  can,  with  pro- 
priety, make  any  order  setting  aside  the  sale 
which  will  be  binding  upon  him.'  Judge 
Fraser  then  takes  up  the  question  of  service 
by  publication,  and  after  noting  wherein  the 
service  was  illegal,  and  that  the  court  *never 
acquired  jurisdiction  of  the  person  of  Hunter, 
says:  Tills  order  does  not  set  aside  the  at- 
tachment, or  the  service  of  the  attachment 
or  the  sale,  nor  dismiss  the  complaint,  as 
these  matters  are  not  properly  before  me.* 
(Italics  mine.)  'It  is  ordered  and  adjudged 
that  the  judgment  and , execution  above  re- 
ferred to  be  set  aside  for' want  of  jurisdiction, 
and  that  the  plaintiff  have  leave  to  proceed 
as  he  may  be  advised.'  This  order  was  duly 
ffied  in  the  office  of  the  derk  of  the  court  for 
Fairfield  county,  and  formal  notice  of  the 
filing  of  the  same,  given  by  the  attorneys  for 
Hunter,  was  accepted  on  February  26,  1892, 
by  Mr.  Obear,  as  attorney  for  Desportes,  and 
McDonald  &  Douglass,  attorneys  for  A.  F.  « 
Ruff,  defendant  herein.  The  defendant  A.  F. 
Ruff  was  formally  made  a  party  to  said  mo- 
tion to  set  aside  the  judgment  He  appeared 
by  counsel  at  the  hearing,  submitted  affida- 
vits in  opposition  to  the  motion,  and  was 
duly  served  with  notice  of  Judge  Fraser's 
decree.  Neither  R.  S.  Desportes  nor  A.  F. 
Ruff  appealed  from  said  decree,  and  the 
judgment  of  Judge  Fraser  is  the  law  of  this 
case,  upon  all  the  issues  adjudicated  by  him. 
This  fact  should  be  noted  and  observed.  His  • 
decree,  unappealed  from,  under  the  law  of 
this  state,  as  well  as  official  amenity,  is  bind- 
ing upon  me,  and  every  other  court  In  this 
state.  It  is  elementary  law,  requiring  reci- 
tation of  no  authority  in  support  thereof, 
that  when  parties  have  had  their  day  in 
court,  submitted  their  controversy  to  it  and 
the  court  has  rendered  its  judgment  thereon, 
that  controversy  is  ended,— it  is  res  adjudl- 
cata,— and  the  parties  are  estopped  from 
again  litigating  the  issue  thus  decided.  This 
is  a  most  salutary  rule  of  law,  as  the  wisdom 
of  the  past  and  the  experience  of  the  present 
demonstrates.    The  plaintiff  and  the  defend- 
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ant  herein  were  parties  to  tlie  motion  atoovt 
related,  and  are  bound  by  the  decree  of 
Judge  Fraser.  That  decree,  In  express  term% 
decides  (1)  that  the  'jndgmenf  be  'set  aside'; 
C^  that  the  'execution'  be  'set  aside*;  and  (3) 
that  said  Judgment  and  execution  were  'set 
aside*  for  want  of  jurisdiction  In  the  court 
over  the  person  of  Hunter.  Sp  far  as  the 
record  before  me  discloses,  Desportes  neyer 
availed  himself  of  the  leave*  given  by  Judge 
Fra3»  to  proceed  as  he  may  be  advised.* 
He  did  nothing.  Matters  remained  In  this 
condition  until  May  22,  1883,  when  the  pres- 
ent action  was  begun.  Afterwards  the  com- 
plaint was  amended,  and,  as  amended,  serv- 
ed upon  defendant,  January  24,  1894.  The 
amended  complaint  is  in  the  usual  form  for 
the  recovery  of  real  property,  and  for  dam- 
ages for  the  withholding  of  the  same. 

"Defendant,  in  his  answer,  for  a  first  de- 
fense^ denies  each  and  every  allegation  in 
the  complaint  I  need  not  discuss  in  detail, 
and  as  a  separate  matter,  this  defense,  be- 
cause many  of  the  allegations  in  the  com- 
plaint are  true,— supported  by  the  record, 
and  the  agreed  statement  of  f^cts.  The  real 
issues  come  up  in  the  other  defenses,  and  up- 
on these  issues  I  will  discuss  every  matter 
Included  In  the  general  denial.  For  a  second 
defense,  the  defendant  states  the  facts  upon 
which  his  title  and  right  to  the  possession  of 
the  land  depend,  to  wit,  the  judgment,  sale, 
sheriff's  deed,  etc.,  as  above  stated,  and  al- 
leges that  at  the  time  of  his  said  purchase 
this  defendant  did  not  have  any  notice— ac- 
tual, constructive,  or  otherwise— of  any  de- 
fect or  irregularities  in  the  said  judgment 
and  execution,  but  the  same  appear  to  be 
regular  upon  their  faces;  and  this  defendant 
therefore  avers  that  he  is  an  innocent  and 
bona  fide  purchaser  for  a  valuable  considera- 
tion, without  notice,  and  entitled,  in  law  and 
equity,  to  the  protection  of  this  court'  Un- 
der the  facts  of  this  case,  it  is  hard  to  com- 
prehend the  scope  of  the  position  thus  taken 
by  defendant  He  cannot  rely  upon  the 
judgment  and  execution  in  the  case  of  Des- 
portes V.  Hunter,  because  they  no  longer  ex- 
ist They  have  been  'set  aside,*  are  legally 
dead,  and  cannot  support  defendant's  title 
from  the  sherifC.  It  is  admitted  that  plain- 
tiff was,  prior  to  said  sheriff's  sale,  the  owner 
in  fee  of  the  land,  and,  prior  to  the  levy  of 
the  attachment  and  sale,  entitled  to  the  pos- 
session thereof.  'The  plaintiff  must,  In  or- 
der to  entitle  him  to  recover,  show  (1)  a  legal 
estate  in  the  premises,  existing  in  him  at  the 
time  the  suit  was  commenced;  (2)  a  right  of 
entry  In  himself;  (3)  that  at  the  commence- 
ment of  the  suit  the  defendant  or  those 
claiming  under  him,  was  in  possession  of 
the  premises.'  6  Am.  &  Eng.  Enc.  Law,  p. 
245k.  Defendant  admits  that  he  is  in  posses- 
sion. Therefore  nothing  further  need  be  said 
upon  that  subject ,  When  defendant  admits 
that  plaintiff  was  at  one  time  the  owner  In 
fee  of  the  premises,  and  entitled  to  the  pos- 
session thereof,  and  then  sets  up  a  title,  de- 


rived through  Judicial  proceedings,  from 
plaintiff,  he  admits  that  plaintiff  Is  the  com- 
mon source  of  title.  That  being  so,  the  ques* 
tlon  Is,  which  has  the  better  title?  'Both  the 
judgment  and  execution  are  links  In  the  ti- 
tle to  property  purchased  at  sheriff  sale. 
Both  are  necessary,  and  If  either  is  void  the 
title  of  the  purchaser  falls.'  Tobin  v.  Myers, 
18  8.  C.  327;  Jones  v.  Crawford,  1  McMuL 
373;  E}vans  v.  Hinds,  Id.  490;  Ingram  v. 
Belk,  2  Strob.  208,  218.  The  question,  then, 
is,  were  said  judgment  and  execution--either 
or  both— void?  If  so,  defendant's  title  is 
void.  Plaintiff,  in  moving  to  set  aside  the 
judgment  and  execution,  upon  notice,  in  the 
original  action  of  Desportes  v.  Hunter,  com- 
plied with  the  law  and  practice  of  this  state. 
Orocker  v.  Allen,  34  S.  C.  456,  13  S.  E.  650; 
Turner  v.  Malone,  24  8.  O.  398;  Prince  v. 
Dickson,  39  8.  0.  480,  18  8.  E.  33.  Plaintiff 
acted  wisely  in  making  A.  F.  Buff— the  pur- 
chaser under  the  execution,  and  the  party  in 
possession  of  the  land— a  defendant  in  said 
motion,  because  Ruff  was  a  party  seriously 
and  deeply  interested  in  the  subject-matter 
of  said  motion.  The  setting  aside  of  said 
judgment  and  execution,  if  held  to  be  void, 
ipso  facto  destroyed  his  title.  When  Judge 
Fraser  adjudged  that  said  judgment  and  ex- 
ecution *be  set  aside'  for  want  of  'jurisdic- 
tion' in  the  court  over  the  person  of  Hunter, 
was  that,  in  law,  a  judgment  that  they  were 
void?  'Jurisdiction  naturally  divides  itself 
into  three  heads.  In  order  to  the  validity  of 
a  judgment  the  court  must  have  jurisdiction 
of  the  persons,  of  the  subject-matter,  and  of 
the  particular  matter  which  it  assumes  to  de- 
cide. It  cannot  act  upon  persons  who  are  not 
legally  before  it,  upon  one  who  is  not  a 
party  to  the  suit,  upon  a  plaintiff  who  has 
not  invoked  its  arbitrament,  or  upon  a  de- 
fendant who  has  not  been  notified  of  the  pro- 
ceedings.' 1  Black,  Judgm.  ft  215.  The  same 
author  says:  It  is  a  familiar  and  universal 
rule  that  a  judgment  rendered  by  a  court 
having  no  jurisdiction  of  either  the  parties 
or  the  subject-matter  Is  void,  and  a  mere  nul- 
lity, and  will  be  so  held  and  treated  when- 
ever and  for  what  purpose  it  is  sought  to  be 
used   or    relied    on   as   a   valid   judgment 

•  •  •  They  are  not  voidable,  but  simply 
void,  and  form  no  bar  to  a  recovery  sought 
even  prior  to  a  reversal,  in  opposition  to  them, 

•  •  •  Hence,  for  example,  If  a  judgment 
is  merely  erroneous  the  title  acqtiired  by  a 
sale  under  it  is  valid,  and  cannot  be  im- 
peached collaterally;  but  if  it  is  void  for 
want  of  jurisdiction  the  vendee  takes  no  title 
whatever,  and  the  sheriff's  deed  does  not 
even  create  a  cloud  on  the  title  which  a  court 
of  equity  can  remove.'  1  Black,  Judgm.  ft 
218,  p.  265.  It  is  an  unquestioned 'principle 
of  natural  justice  that  a  man  should  have  no- 
tice of  any  legal  proceedings  that  may  be 
taken  against  him,  and  a  full  and  fair  op- 
portxmity  to  make  his  defense.  The  law 
never  acts  by  stealth.  It  condemns  no  one 
unheard.'     Id.  ft  220,  p.  267.    In  James  ▼. 
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Smith,  2  S.  O.  183,  where  this  subject  is  dis- 
cussed, and  the  authorities  cited,  it  was  h^d 
that  where  a  court  is  without  Jurisdiction  the 
Judgment  is  Void,  and  must  be  so  regarded 
when  it  comes  before  another  court.  See, 
Also,  Cooley,  Const.  Lim.  466,  477;  State  ▼. 
Nerhmd,  7  S.  C.  245;  Miller  t.  MUler,  1 
BaUey,  245,  246.  In  Trapier  t.  Waldo,  16 
S.  G.  '290,  the  supreme  court  say:  It  seems  to 
us  that  the  court  in  Charleston  never  ac- 
quired jurisdiction  oyer  tJie  persons  [the 
words  "the  persons'*  italicized  by  the  su- 
preme court]  of  Gertrude  Waldo  and  her  in- 
fant son,  Rhinelander.  This  was  not  a  mere 
irregularity,  but  a  substantial  defect,  which 
rendered  the  decree  of  foreclosure  and  order 
of  sale  Yold,  so  far  as  these  parties  were  con- 
cerned; and  we  are  therefore  constrained  to 
hold  that  to  this  extent  the  title  tendered  the 
purchaser  was  defective,  and  cannot  be 
cured.'  Caveat  emptor  is  the  rule  governing 
sheriff's  sales.  'Every  man  who  goes  to  a 
sheriff's  sale  ought  to  take  care.'  Thayer 
V.  Sheriff  of  Charleston,  2  Bay.  171;  Yates 
v.  Bond,  2  McCord,  382;  City  of  Charleston' 
V.  Blohme,  15  S.  C.  127.  It  may  be  argued 
that  this  rule  is  intended  to  warn  the  pur- 
chaser that  he  takes  title  to  property  pur^ 
chased  at  his  own  rislc  This  is  not  the 
proper  construction-  'A  purchaser  of  proper- 
ty' at  execution  sale  'must  examine  and  judge 
for  himself  as  to  the  title  and  quality.'  -  And. 
Law  Diet  159.  'It  is  well  settled  that  a 
purchaser  at  a  judicial  sale  (where  the  rule 
caveat  emptor  does  not  apply)  is  bound  to 
make  inquiry  as  to  the  jurisdiction  of  the 
court  which  ordered  the  sale,  and  whether 
all  proper  parties  were  before  it.'  Trapier 
V.  Waldo,  16  S.  C.  282;  Gardner  v.  Cheatham, 
37  S.  C.  77,  16  S.  B.  368;  Smith  v.  Winn,  38 
S.  C.  192, 17  S.  B.  717,  751;  Cathcart  v.  Sugen- 
heimer.  18  S.  C.  123,  Tederall  v.  Bouknight,  25 
a  C.  275;  and  Iseman  v.  McMillan,  36  S.  C. 
36,  15  S.  B.  336. 

"Many  writers  and  courts  have  discussed 
the  question,  what  judgments  are  void  and 
voidable?  Mr.  Black,  in  his  work  on  Judg- 
ments (volume  1,  §  218,  pp.  265,  266)  says: 
'The  result  deducible  from  a  majority  of  the 
cases  seems  to  be  that  it  is  only  when  the 
judgment  appears  upon  its  face  to  have  been 
rendered  without  jurisdiction  that  it  can  be 
considered  a  nullity  for  all  purposes' ;  and  in 
sections  170,  246,  270,  290,  the  learned  au- 
thor endeavors  to  state  the  distinctions  be- 
tween void  and  voidable  judgments.  Mr. 
Freeman,  in  his  work  on  Judgments,  says: 
The  weight  of  the  adjudged  cases  ♦  •  • 
sustains  the  proposition  that  the  Judgment  of 
a  domestic  court  of  general  jurisdiction  Is  not 
void,  except  when  the  court  has  no  Jurisdic- 
tion over  the  subject-matter  of  the  suit,  or 
when,  having  such  jurisdiction  over  the  sub- 
ject-matter, it  is  shown  by  the  record  to  have 
no  jurisdiction  over  the  judgment  defendant' 
Section  116.  Again  he  says  in  section  116: 
•A  judgment  rendered  without  in  fact  bring- 
ing the  defendants  Into  court  unless  the  want 


of  authority  over  them  appears  In  the  record. 
Is  no  more  void  than  if  it  were  founded  upon 
a  mere  misconception  of  some  matter  of  law 
or  of  fact  occurring  in  the  exercise  of  an  un- 
questionable jurisdiction.'  See,  also,  sections 
124-135.  It  is  settled  law  in  this  state  that 
where,  upon  the  face  of  the  record,  it  is  ap- 
parent that  the  court  never  acquired  juris- 
diction of  the  person  of  the  defendant  a 
judgment  against  such  defendant  is  void. 
Gardner  v.  Cheatham,  37  S.  C.  74,  16  8.  E. 
SQ8.  The  rule  and  principle  deduced  from 
the  authorities  in  this  state  establish  the 
proposition  that  a  judgment  regular  on  its 
face  Is  not  a  void  judgment  in  the  sense  that 
it  can  be  treated  as  such  in  a  collateral  pro- 
ceeding, but  that  it  is  voidable,  in  a  direct 
proceeding  In  the  original  case,  when  ex- 
trinsic evidence  shows  a  want  of  jurisdiction 
over  the  person  of  the  defendant.  Stanley 
V.  Stanley,  35  S.  a  ©7-98, 14  S.  E.  675;  Turn- 
er V.  Malone,  24  S.  O.  401-405;  Gardner  v. 
Cheatham,  supra;  and  other  authorities  cit- 
ed. In  Le  Conte  V.  Irwin,  19  S.  C.  554,  a 
decree  for  foreclosure  of  mortgage,  after  a 
sale  of  the  premises  thereunder,  was  set 
aside,  but  the  title  of  the  purchaser  was  held 
to  be  good.  The  judgment  in  this  case,  was 
set  aside,  under  section  195  of  the  Code,  upon 
the  ground  of  'excusable  neglect,  and  the  ir- 
regular, if  not  illegal,  mode  of  entering  and 
enforcing  the  judgment  for  money  and  fore- 
closure and  sale.'  This  was  a  motion  ad- 
dressed to  the  discretion  of  the  court,  and 
the  case,  therefore,  is  without  authority  as  to 
the  subject  of  jurisdiction.  In  Bason  v.  Wit- 
cofskey,  29  S.  C.  239,  7  S.  E.  291,  'the  pro- 
ceedings in  escheat'  were  under  a  special 
statute,  and  the  notice  to  claimants  was  ad- 
judged sufficient 

"Counsel  for  defendant,  in  his  argument, 
says  it  is  well  settled  that  the  purchaser  im- 
der  an  execution  not  void,  but  voidable  only, 
will  be  protected  in  his  title,  and,  in  support 
of  this  proposition,  cites  Henry  v.  Ferguson, 
1  Bailey,  512;  Ingram  v.  Belk,  2  Strob.  207; 
Williamson  v.  Farrow,  1  Bailey,  611;  Law- 
rence V.  Grambllng,  13  S.  C.  124;  Darby  v. 
Shannon,  19  S.  C.  526;  Tobln  v.  Myers,  18 
S.  C.  328;  and  Freem.  Ex'ns,  §  343.  In  To- 
bln V.  Myers,  18  S.  C.  327,  it  is  held:  'For  rea- 
sons of  policy  to  sustain  sheriff's  sales,  pur- 
chasers at  such  sales  are  favored,  to  the  ex- 
tent that  mere  irregularities  in  the  process 
will  not  avoid  the  sale.  If  purchasers  at 
their  peril  were  held  responsible  for  the  per- 
fect regularity  of  process  under  which  prop- 
erty is  sold,  the  result  woidd  be  that  prop- 
erty would  be  sold  at  a  sacrifice,  and  the 
usefulness  of  such  sales  be  greatly  inpair- 
ed,  if  not  destroyed.  But  this  rule  as  to 
mere  irregularities  does  not  apply  where  ei- 
ther  the  jttdgment  or  the  execution  is  abso- 
lutely void.'  (Italics  mine.)  Mr.  Freeman, 
in  his  work  on  Executions  (volume  2,  §  345),- 
in  discussing  the  effect  of  reversal  of  a  judg- 
ment where  a  stranger  has  purchased  under 
it,  says:    'The  distinction  between  a  void  and 
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an  erroneous  judgment  muBt  be  kept  in  Tlew» 
for  if  a  Judgment  is  Toid  no  rights  can  be 
based  upon  it  The  rerersal  of  a  judgment, 
on  appeal,  on  the  ground,  not  of  errors  in 
proceeding,  but  because  the  lower  court  had 
no  authority  to  proceed,  would  be,  in  legal 
effect,  a  declaration  that  the  judgment  was 
Told.  The  judgment  may  not  be  wholly 
void,  and  yet  be  substantially  so,  because 
the  parties  whose  Intetrest  was  sought  to  be 
affected  wei^  not  before  the  court  Their 
title  cannot  be  imperiled,  whether  there  is  an 
appeal  or  not  If  an  appeal  is  taken,  and 
a  reversal^  ordered  on  this  ground,  the  defect 
of  parties  is  judicially  declared.  Titles  rest- 
ing on  such  judgment  will  therefore  be  de- 
clared invalid.  But  this  invalidity  arises,  not 
from  the  reversal,  but  from  tDe  original  judg- 
ment, which  is  lound  to  be  so  destitute  of 
legal  authority  that  it  might  have  been  dis- 
regarded by  the  parties.'  Judge  Fraser  found 
by  his  decree  that  the  judgment  of  Desportes 
v,  Hunter  was  not,  In  law,  a  judgment,— not 
because  of  irregularities  therein,  but  because 
the  court  had  no  jurisdiction  of  the  person 
of  Hunter.  Hunter  had  no  notice  of  the  ac- 
tion,—could  not,  therefore,  defend  himself,  or 
appeal  therefrom;  but,  as  soon  as  he  heard 
of  it,  he,  according  to  the  law  of  this  state, 
procured  a  judgment  of  this  court  setting 
aside  the  judgment  and  .execution  'for  want 
of  jurisdiction.*  Was  not  that,  'In  legal  ef- 
fect,* an  adjudication  that  the  Judgment  was 
void'?  The  case  of  Williamson  v.  Farrow, 
1  Bailey,  619,  cited  by  the  defendant,  states 
the  distinction.  O'Neall,  J.,  delivering  the 
opinion  of  the  court,  says:  The  general 
rule  as  to  purchasers  at  sheriff's  sales  is  that 
when  the  defect  in  the  proceedings  Is  such  a 
one  as  may  be  cured  by  consent  acquies- 
cence, or  amendment  It  does  not  affect  title. 
But  when  it  Is  a  defect  of  substance,  as  a 
want  of  authority  from  the  court,  or  when 
the  authority  Is  absolutely  void.  It  vitiates 
and  destroys  the  sale,  and  title  under  it' 
This  case  is  cited  with  approval  In  Law- 
rence V.  Grambllng,  13  S.  C.  124,  where  the 
authorities  are  collected.  If  It  is  true,  as  a 
legal  proposition,  that  a  judgment  against  a 
person  never  brought  within  the  jurisdiction 
of  the  court  by  legal  process  is  void,  and  a 
proper  court  has  by  its  decree  pronounced 
such  judgment  void,  it  would  seem  to  be  a 
solecism  to  say  that  such  judgment  is  void- 
able. In  this  case,  Hunter,  a  resident  of  a 
foreign  country,  hears  that  A.  F.  Ruff,  a 
stranger,  Is  In  possession  of  his  land,  claim- 
ing title  thereto  as  a  purchaser  under  a  judg- 
ment and  execution  against  him.  He  seeks 
legal  advice;  Is  told  that  the  alleged  judg- 
ment is  void;  advised  to  go  Into  the  court 
which  rendered  said  judgment,  and  ask  that 
It  be  set  aside  The  court  grants  the  relief 
sought  and  sets  aside  its  own  judgment, 
and  the  execution  Issued  thereon,  not  for  ir- 
negularltles,  but  upon  the  substantial  ground, 
*want  of  Jurisdiction*  over  the  person  of  the 
defendant  in  said  alleged  action.    With  this 


deliverance  from  the  court,  contained  in  a 
formal  decree  made  in  a  proceeding  to  which 
A.  F.  Ruff  is  a  party,  and  from  which  no  ap- 
p^  was  taken,  it  would  be  a  mockery  of 
justice  to  allow  Ruff  to  retain  the  title  and 
possession  of  £(unter*s  land.  The  sale  and 
the  sherilTs  deed,  as  a  legal  consequence,  fell 
with  the  judgment  From  the  authorities 
cited  it  would  seem  that  when  a  judgment 
and  execution,  after  sale  thereunder,  are  set 
aside  for  irregularities,  the  title  of  a  bona 
fide  purchaser,  as  a  general  rule,  is  not  im- 
paired; but  when  a  judgment  and  execution, 
after  sale  thereunder,  are  set  aside  by  a  court 
of  competent  jurisdiction  'for  want  of  juris- 
diction' in  the  court  which  rendered  the  judg- 
ment, the  title  of  the  purchaser  is  void.  The 
decree  setting  aside  the  judgment  and  exe- 
cution 'for  want  of  jurisdiction'  in  the  court 
which  rendered  it  is  an  adjudication  that 
such  Judgment  and  execution  were  void  ab 
initla 

"As  a  third  defense,  defendant  alleges  the 
proceedings  in  attachment,  the  issuance, 
levy,  etc.,  thereof  upon  the  land  in  dispute, 
and  further  alleges  'that  said  action  is  still 
pending  in  this  court,  and  said  attachment 
has  never  been  vacated  or  set  aside  by  any 
order  of  this  court  or  otherwise;  and,  should 
this  court  hold  the  aforesaid  Judgment  de- 
fective, then  the  defendant  asks  that  he  may 
be  subrogated  to  the  rights  of  the  said  Rich- 
ard S.  Desportes  in  said  action.'  The  land 
in  dispute  was  not  sold  under  the  proceed- 
ings in  attachment  It  was  sold  under  the 
Judgment  and  execution.  The  law  of  at- 
tachment depends  upon  the  statutes  of  this 
state.  Property  is  attached  'as  a  security 
for  the  satisfaction  of  such  judgment  as  the 
plaintiff  may  recover.'  Code,  S  248.  This 
section  Is  a  part  of  title  7  of  the  Code,  'Of 
the  Provisional  Remedies  In  Civil  Action.' 
'Now,  as  an  action  cannot,  as  formerly,  be 
commenced  by  attachment,  which  Is  now 
only  a  provisional  remedy  in  aid  of  an  action, 
it  follows,  necessarily,  that  if  an  action  fails 
for  want  of  jurisdiction  the  provisional  rem- 
edy by  attachment  in  aid  of  such  action  must 
fall  with  it.'  Central  Railroad  &  Banking 
Co.  V.  Georgia  Const  &  Inv.  Co.,  32  S.  C.  342, 
11  S.  B.  192.  'Property  levied  on  after  the 
action  is  commenced,  under  a  warrant  of  at- 
tachment and  not  described— even  mention- 
ed—In  the  complaint  Is  not  the  subject  of 
the  action.  In  an  action  on  money  demands, 
property  of  the  defendant  attached  to  secure 
the  judgment  when  rendered  Is  not  the  sub- 
ject of  the  action.'  Id.  Code,  $  180,  provides, 
•From  the  time  of  the  service  of  the  sum- 
mons In  a  civil  action,  or  the  allowance  of  a 
provisional  remedy,  the  court  is  deemed  to 
have  acquired  jurisdiction,  and  to  have  con- 
trol of  all  subsequent  proceedings.'  Again: 
•For  the  purpose  of  this  section  [providing 
for  attachments]  an  action  shall  be  deemed 
commenced  when  the  summons  is  issued: 
provided,  however,  that  personal  service  of 
such  summons  shall  be  made,  or  publication 
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thereof  commenced  within  thirty  days.' 
Ck)de,  §  248.  'When  an  action  fails  for  want 
of  Jurisdiction,  attachment  therein  falls  with 
it.'  Central  Railroad  &  Banking  Co.  v.  Geor- 
gia Const  &  Ihy.  Co.,  32  a  C.  319,  U  S.  E. 
lOZ  The  action  in  Desportes  y.  Hunter  failed 
'for  want  of  jurisdiction'  (Judgment  of  Judge 
Eraser).  Therefore  the  attachment  fell  with 
the  Judgment  and  execution,  and  Is  legal- 
ly dead.  In  the  case  of  Darby  v.  Shan- 
non, 19  S.  C.  526,  it  was  said.  In  the  discus- 
sion of  the  case,  that  even  when  no  sum- 
mons has  been  served,  but  attachment  has 
been  issued,  the  court  has  Jurisdiction  for 
certain  purposes.  The  court  used  this  lan- 
guage in  reference  to  the  rights  of  third  per- 
sons. The  filing  of  the  summons  and  com- 
plaint, the  order  for  service  by  publication, 
and  the  issuance  9f  the  attachment,  the  at- 
tempted illegal  service,  all  occurred  in  De- 
cember, 1887.  Judge  Eraser's  decree,  hold- 
ing that  the  alleged  service  was  illegal,— that 
it  did  not  'give  the  court  Jurisdiction  of  the 
defendant,— -is  dated  December  3,  1S91,  was 
filed  on  December  5,  1891,  and  notice  thereof 
was  served  upon  Ruff  and  Desportes.  An 
illegal  service  is,  in  law,  no  service;  and  un- 
der the  proviso  to  section  248  of  the  Code, 
above  cited,  the  attachment  lost  its  force  and 
affect.  It  may  be  argued  that  as  Judge 
Eraser,  in  his  order,  says,  This  order  does 
not  set  aside  the  attachment,  or  the  service 
of  the  attachment,'  the  attachment  still  re- 
mains. But  this  would  be  doing  the  Judge 
an  injustice.  He  makes  this  statement  be- 
cause, as  he  himself  says,  these  matters  were 
not  properly  before  him.  If  Judge  Eraser 
had  held  that  the  attachment  and  service 
thereof  were  legal  and  valid,  such  a  decree, 
unappealed  from,  would  be  the  law  of  this 
case.  He  did  not  pass  upon  these  issues, 
disavowed  any  intention  of  doing  so,  and 
the  attachment  must  stand  or  fall  upon  its 
merits. 

"The  coimsel  for  defendant  cites  from  the 
third  paragraph  of  section  156  of  the  Code, 
*but  the  title  to  property  sold  under  such 
Judgment  to  a  purchaser  in  good  faith  shall 
not  be  thereby  affected.'  The  paragraph 
from  which  these  words  are  quoted  pro- 
vides, 'The  defendant  against  whom  publi- 
cation is  ordered  ♦  ♦  ♦  may  ♦  ♦  ♦  be 
allowed  to  defend  after  Judgment  or  at  any 
time  within  one  year  after  notice  thereof, 
and  within  seven  years  after  its  rendition 
on  such  terms. as  may  be  Just  ♦  ♦  ♦  but 
the  title  to  property  sold  under  such  Judg- 
ment to  a  purchaser  In  good  faith  shall  not 
be  thereby  affected.'  This  provision  is  in- 
tended for  the  relief  of  a  person  who  has 
been  duly  and  legally  served  by  publica- 
tion, over  whose  person  the  court  acquired 
Jurisdiction,  and  against  whom  Judgment 
has  been  rendered.  If  upon  'sufficient  cause 
shown*  (for  example,  the  plaintiff  has  taken 
advantage  of  the  defendant,  or  the  Judg- 
ment,, as  against  the  plaintiff.  Is  voidable 
for  irregularities),  the  court  'may'  allow  the 


defendant  proper  relief,  'but'  the  title  to 
property  sold  sliall  not  thereby  be  affected. 
This  Is  in  accord  with  the  law  of  this  state 
as  It  exists  to-day,  and  as  it  stood  prior  to 
the  code  practice. 

'!Defendant  asks  to  'be  subrogated  to  the 
rights  of  said  Richard  S.  Desportes  in  said 
action.'  What  rights?  said  action,  in  law* 
no  longer  exists.  The  only  right  possessed 
by  Desportes  is  the  right  to  sue  on  his  al- 
leged sealed  note,  and  to  attach  plaintiff's 
property.  Plaintiff,  in  his  affidavit,  deposes 
that  he  has  a  defense  to  said  note.  R.  S. 
Desportes  is  not  a  party  to.  this  action,  and 
I  can  make  no  order  affecting  his  rights. 
'Subrogation  is  an  equitable,  and  not  a 
legal,  right  ♦  *♦  ♦  It  will  not  be  enforced 
when  it  works  an  injustice  to  the  rights  of 
those  having  equal  equities.'  24  Am.  & 
Eng.  Enc.  Law,  p.  191.  Ruff  is  a  mere 
volunteer.  He  was  not  obliged  to  purchase 
this  land  to  protect  himself  against  an  ob- 
ligation for  which  he  was  bound.  He  re- 
lied upon  the  title  he  was  purchasing,  and 
it  was  his  misfortune,  not  Hunter's  fault, 
if  he  got  nothing.  Caveat  emptor  and  sub- 
rogation are  in  many  respects  inconsistent 
doctrines,— the  former,  a  rule  of  law;  the 
other,  a  doctrine  of  equity;  and  equity  fol- 
lows the  law.  Subrogation  protects  and  en- 
forces an  existing  right,  but  equity  cannot 
make  a  void  Judgment  valid.  If  Ruff  is  en- 
titled to  subrogation,  it  is  to  a  void  Judg- 
ment It  seems  to  me  that  Ruff's  remedy, 
if  he  has  any,— and  upon  this  subject  I  ex- 
press no  opinion,— is  against  Desportes  and 
the  sheriff,  for  money  had  and  received. 

"The  doctrine  of  bona ,  fide  purchase  for 
valuable  consideration,  without  notice,  does 
not  apply  to  this  case.  This  plea  is  purely 
equitable,  and  cannot  stand  against  the 
legal  title.  Hill  v.  Burgess,  37  S.  C.  604, 
15  S.  B.  963;  Lynch  v.  Hancock,  14  S.  C.  90. 

"I  don't  think  that  there  is  a  defect  of 
parties  herein.  Neither  R.  S.  Desportes  nor 
the  sheriff  claim  any  interest  in  the  subject- 
matter  of  this  action. 

"Wherefore  It  Is  ordered,  adjudged,  and 
decreed  that  the  plaintiff  herein  have  judg- 
ment in  his  favor,  and  against  the  defend- 
ant, for  the  recovery  of  the  possession  of 
the  real  property  described  in  the  complaint 
herein,  to  wit:  All  that  piece,  parcel,  or 
tract  of  land  lying,  being,  and  situate  in 
the  county  of  Fairfield,  in  the  state  of  South 
Carolina,  containing  one  hundred  and  eighty 
acres,  more  or  less,  situated  near  the  town 
of  Ridgeway,  and  bounded  by  land  con- 
veyed by  plahitiff  to  Henry  A.  Oaillard  and 
O.  W.  Buchanan  on  February  21, 1892;  being 
the  northern  half  of  the  tract  formerly 
owned  by  Mrs.  Anna  F.  Hunter,  deceased, 
and  designated  by  the  letter  'W*  on  a  plat 
of  survey  made  by  H.  Edmunds,  surveyor, 
and  dated  June  8,  1887,  which  said  tract 
was  bounded  on  the  north  by  land  of  Lloyd 
A.  Davis  and  Wyatt  Davis,  on  the  east  by 
land  of  Walker  Davis  and  Wyatt  Davis,  on 
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the  west  by  land  of  Henry  Hunter,  and  on 
the  south  by  lands  of  George  Hunter  and 
Davis.  And  by  consent  it  la  further  or- 
dered that  this  action  be,  and  hereby  is,  re- 
ferred to  G.  W.  Bagsdale,  Esq.,  as  special 
referee,  to  take  testimony,  and  to  hear  and 
decide  aU  Issties  of  fact  and  law  in  and  to 
plaintifTs  demand  against  defendant  for 
damages  for  the  withholding  of  abore-de- 
scribed  premises,  as  set  out  in  the  pleadings 
herein."  . 

A  formal  order  for  recovery  of  the  land 
in  dispute  was  made  in  the  case  of  Bu- 
chanan and  Gaillard  v.  Ruff,  in  conformity 
with  the  foregoing  decree. 

Exceptions. 

"(1)  For  that  his  honor  erred  in  overruling 
the  order  or  decree  of  Judge  Fraser,  by 
holding  in  this  case  that  the  defendant,  A. 
F.  Ruff,  was  formally  made  a  party  to  the 
motion  to  set  aside  the  attachment,  Judg- 
ment, execution,  and  sale,  when,  with  all 
the  facts  before  him.  Judge  Fraser  had  held 
otherwise,  and  there  was  no  appeal  from 
his  order  and  decision  In  the  premises.  (2) 
For  that  his  honor  erred  in  holding  that,  the 
defendant,  A.  F.  Riiff,  was  bound  by  the 
order  or  decree  of  Judge  Fraser,  when 
Judge  Fraser  had  held  that  he  was  not  a 
party  to  the  proceeding,  and  had  refused  to 
make  any  order  concerning  his  rights^  and 
had  refused  to  set  aside  the  sale  to  him. 
(3)  For  that  his  honor  erred  in  holding  that 
the  Judgment,  execution,  and  sale  under 
which  the  defendant,  A.  F.  Ruff,  acquired 
possession  of  the  land  in  dispute,  were  void; 
when  he  shbuid  have  held  that  said  Judg- 
ment and  execution  were  voidable  only,  and 
that  the  sale  thereunder  was  valid,  and 
binding  on  the  plaintiff.  (4)  For  that  his 
honor  erred  in  holding  that  the  attachment 
fell,  or  lost  its  force  and  effect,  when  Judge 
Fraser  held  that  the  Judgment  and  execu- 
tion were  void  for  want  of  service  of  the 
summons,  and  thus  overruling  the  decree 
of  Judge  Fraser,  who  refused  to  set  aside 
either  the  sale  or  the  attachment  (5)  For 
that  his  honor  erred  in  holding  that  the 
provisions  of  section  156  of  the  Oode  of 
Procedure  was  intended  for  the  relief  of  a 
person  who  has  been  duly  and  legally  served 
by  publication,  over  whose  person  the  court 
acquired  Jurisdiction,'  etc  (6)  For  that  his 
honor  erred  in  holding  that  the  defendant, 
A.  F.  Ruff,  was  not  entitled  to  be  subrogat- 
ed to  all  of  the  rights  of  R.  S.  Desportes 
under  the  Judgment  of  Desportes  v.  Hunter. 
(7)  For  that  his  honor  erred  in  not  holding 
that  when  there  had  been  a  regular  and 
valid  attachment  of  the  land,  at  the  com- 
mencement of  the  action  of  Desportes  v. 
Hunter,  the  Judgment,  execution  thereon,  and 
sale  thereunder,  were  sufficient  to  pass  a 
good  and  valid  title  to  the  land  so  attached 
and  sold.  (B)  For  that  his  honor  erred  in 
not  holding  that  the  attachment  being  still 
of  force,'  undef  the  express  ruling  and  deci- 


sion of  Judge  Fraser,  the  sheriff  was  a 
necessary  party,  and  that  the  plaintiff  here- 
in was  not  entitled  to  recover,  when  it  ap- 
peared that  the  right  of  possession  was 
either  in  favor  of  the  defendant,  or  the 
sheriff,  under  the  attachment  (9)  For  that 
his  honor  erred  in  not  holding  that  the  de- 
fendant wad  entitled  to  retain  possession  of 
the  land,  as  against  the  plaintiff,  when  it 
appeared  that  he  purchased  the  same  at  a 
sale  thereof  under  an  execution  regular  in 
form,  and  issued  upon  a  Judgment  apparent- 
ly regular  and  valid  upon  its  face,  and  no 
proceedings  had  been  instituted  before  such 
sale  to  vacate  and  set  aside  the  same.  (10) 
For  that  his  honor  erred  in  not  holding  that 
the  said  sale  was  valid  and  binding  until 
set  aside  by  a  court  of  competent  jurisdic- 
tion, and  that  the  plaintiff  could  not  recover 
possession  until  said  sale  was  set  aside, 
and  that  plaintiff,  in  this  respect,  was 
bound  by  the  order  and  decree  of  Judge 
Fraser,  In  which  he  expressly  refused  to 
set  the  same  aside,  and  there  was  no  appeal 
from  such  order  and  decree.  (11)  For  that 
his  honor  erred  in  not  holding  that  the  de- 
fendant was  entitled  to  the  possession  of 
the  land  in  dispute,  when  it  appeared  from 
the  undisputed  facts  that  he  purchased  the 
same  at  an  execution  sale  under  a  Judg- 
ment against  a  nonresident  of  this  state, 
whose  land  had  been  regularly  attached  at 
the  time  of  the  commencement  of  the  ac- 
tion, which  gave  the  court  Jurisdiction  to 
render  a  Judgment  under  which  a  valid  sale 
of  the  land  could  be  made;  (12)  For  that 
his  honor  erred  in  not  holding  that  the  said 
Judgment  being,  at  the  most  voidable  only, 
and  the  defendant  not  having  notice  of  any 
hidden  vice  therein,  and  having  purchased 
at  a  fair  price,  and  paid  the  same,  he  was 
entitled  to  be  protected  in  his  purchase 
thereof."      ' 

J.  B.  McDonald,  for  appellant  J.  W. 
Hanahan  and  James  G.  McCSants,  for  re- 
spondents. 

McIVBR,  C.  J.  These  two  cases,  growing 
out  of  practically  the  same  state  of  facts, 
and  depending  upon  the  same  principles  of 
law,  were  heard  and  wQl  be  considered  to- 
gether, and  for  convenience  will  be  spoken  of 
as  one  case.  The  facts  are  undisputed,  and 
may  be  stated  as  follows:  On  the  22d  day 
of  December,  1887,  R.  S.  Desportes  com- 
menced an  action  against  the  above-named 
Cyrus  W.  Hunter  to  recover  the  amount  due 
upon  a  note  under  seal,  bearing  date  4th 
January,  1871,  and  payable  one  day  after  the 
said  date,  by  issuing  a  summons  in  the  usual 
form.  On  the  same  day,  to  wit  the  22d  of 
December,  1887,  the  said  R.  S.  Desportes 
made  an  affidavit  that  a  cau^e  of  action  ex- 
isted in  his  favor  against  said  Hunter;'  that 
the  said  Hunter  was  not  a  resident  of  this 
state,  but  resided  in  the  city  of  Leon,  in  the 
state  of  Nicaragua,  ic  Central  America,  and 
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the  Bald  Hunter  could  not,  after  due  dili- 
gence, be  found  in  Uils  state;  and  that  said 
Hunter  had  property  in  this  state,  to  wit, 
the  land  in  controversy  in  these  actions. 
Upon  this  affidavit  la  warrant  was  duly  is- 
sued on  the  27th  of  December,  1887,  and  the 
same  was  duly  levied  on  the  said  land,  by 
the  sheriff  on  the  28th  of  December,  1887. 
On  the  27th  of  December,  1887,  an  order  for 
service  by  publication  was  duly  made,  and 
the  copy  summons  was  duly  published  in 
the  Wlnnsboro  News  and  Herald  (a  paper 
published  in  the  county  of  Fairfield,  where 
the  land  in  question  was  situated)  once  a 
week  for  six  weeks,  beginning  on  the  29th 
of  December,  1887,  as  appeared  by  the  affi- 
davit of  the  printer  of  said  newspaper,  bear- 
ing date  the  13th  of  March,  1888;  and  on  the 
28th  of  December,  1887,  an  affidavit  of  the 
mailing  of  the  summons  to  the  said  Hunter, 
at  Leon,  state  of  Nicaragua,  Central  America, 
was  duly  made.  The  complaint  was  in  the 
usual  form,  and  upon  an  affidavit  of  one  of 
the  attorneys  in  the  action,  of  all  these  pre- 
vious proceedings,  his  honor,  Judge  Ker- 
shaw, on  the  14th  of  June,  1888,  granted  an 
order  for  judgment  in  favor  of  said  Des- 
portes  against  the  said  Hunter  for  the 
amount  due  upon  said  note,  together  with 
his  costs,  to  be  adjusted  by  the  clerk;  and 
on  the  20th  of  June,  1888,  Judgment  was 
duly  entered  in  accordance  with  said  order, 
a  copy  of  which  is  set  out  in  the  case,  and 
should  be  incorporated  in  the  rep<»:t  of  this 
case.  Upon  the  Judgment  thus  entered  an 
execution  was  duly  issued,  under  which  the 
land  in  question,  which  had  been  previously 
attached,  was,  after  due  advertisement,  offer- 
ed for  sale  by  the  sheriff  of  Fairfield  county 
on  the  5th  December,  1888,  and  was  bid  off 
by  the  defendant  Ruff,  who,  having  imme- 
.  diately  complied  with  his  bid,  received  titles 
from  the  sheriff,  went  Into  possession  of  the 
land,  and  has  since  remained  in  possession 
thereof.  At  the  time  said  defendant  bid  off 
the  land,  and  paid  the  purchase  money,  and 
went  into  possession,  he  had  no  notice,  either 
actual  or  constructive,  of  any  defects  or  ir- 
regularities (if  any  there  be)  in  the  said  Judg- 
ment and  execution  under  which  he  bought 
On  the  16th  of  September,  1889,  a  notice  en- 
titled "In  re  Desportes  v.  Hunter"  was  ad- 
dressed to  and  served  upon  the  said  R.  S. 
Desportes  and  A.  F.  Ruff  that  the  said 
Cyrus  W.  Hunter  would,  upon  the  affidavits 
annexed  thereto,  move  "to  set  aside  the  or- 
der of  Judgment  rendered  against  the  de- 
fendant [Hunter]  by  alleged  default  in  the 

above-named  case  on  the  day  of ,  188-, 

and  the  sale  of  the  land  under  said  alleged 

Judgment  on  the  day  of ,  188-, 

and  which  was  bought  in  by  A.  F.  Ruff," 
upon  the  several  grounds  mentioned  on  the 
notice,  only  one  of  which  is  it  necessary  to 
mention,  to  wit,  that  the  said  Hunter  was  on 
the  26th  of  March,  1888,  "and  for  years  be- 
fore, a  resident  of  the  city  of  Jenotepe,  in 
the  republic  of  Nicaragua,  where  he  resided 


with  his  family,  and  was  not  a  resident  of 
Leon,  as  alleged  in  the  pleadings,*'  and  that 
"no  notice,  summons,  or  information  of  said 
alleged  suit  was  given  to  defendant**  This 
motion  was  heard  by  his  honor,  Judge  Fraser, 
upon  the  affidavits  set  out  in  the  case,  who 
granted  an  order  on  3d  December,  1891, 
"that  the  Judgment  and  execution  above  re- 
ferred to  be  set  aside  for  want  of  Jurisdic- 
tion, and  that  the  plaintiff  have  leave  to  pro- 
ceed as  he  may  be  advised.**  From  this  or- 
der there  was  no  appeal. 

These  two  actions  mentioned  in  the  title 
of  this  opinion  were  commenced  on  the  22d 
of  May,  1893,  to  recover  the  possession  of 
the  land  bid  off  by  the  defendant  Ruff  at 
the  sheriff's  sale  hereinbefore  referred  to, 
for  which  he  received  sheriff's  titles  under 
which  he  went  into  possession.  The  plain- 
tiffs in  the  second  action  above  stated  seem 
to  have  bought  from  Hunter  a  portion  of  the 
land,  and  their  action  is  to  recover  the  por- 
tion so  bought  by  them,  while  the  action  of 
Hunter  is  to  recover  the  balance  of  the  land 
not  sold  to  Buchanan  and  Gaillard,  the  plain- 
tiffs In  the  other  action.  When  Buchanan 
and  Gaillard  bought  that  portion  of  the  land 
for  which  they  sue  does  not  appear  in  the 
case,  though  it  is  stated  in  the  argument  of 
appellant's  counsel  that  the  conveyance  from 
Hunter  to  Buchanan  and  Gaillard  was  made 
"after  the  sale  to  Ruff,"  while  in  the  argu- 
ment of  respondents'  counsel  It  is  stated 
that  such  conveyance  was  made  "after  the 
Judgment  and  execution  in  Desportes  v. 
Hunter  was  set  aside.**  But,  under  the  view 
which  we  shall  take,  we  do  not  think  it  ma- 
terial when  such  conveyance  was  made,  in- 
asmuch as  there  is  no  pretense  that  such 
conveyance  was  made  before  the  alleged 
Judgment  obtained  by  Desportes  against 
Hunter  was  entered,  or  before  the  sheriff's 
sale  under  which  Ruff  claims.  A  trial  by 
Juiy  having  been  waived,  the  cases  were 
heard  by  his  honor.  Judge  Aldrlch,  who  ren- 
dered the  decree  set  out  in  the  ca^,  which 
should  be  incorporated  in  the  report  of  this 
case,  wherein  he  adjudges. that  the  plaintiffs 
in  each  of  said  actions  are  entitled  to  recover 
the  land  in  controversy,  together  with  the 
damages,  to  be  ascertained  by  a  referee  ap- 
pointed for  that  purpose.  From  these  Judg- 
ments the  defendant  A.  F.  Ruff  appeals  upon 
several  grounds  set  out  in  the  record,  which 
should  likewise  be  incorporated  In  the  report 
of  this  case.  We  do  not  propose  to  consider 
these  grounds  seriatim,  but  only  such  ques- 
tions presented  by  such  grounds  as  we  con- 
sider material  to  the  case. 

It  is  very  obvious  that  the  controlling  in- 
quiry in  this  case  is  whether  the  appellant. 
Ruff,  acquired  a  valid  title  to  the  land  by  his 
purchase  at  the  sheriff's  sale,  and  this  de- 
pends upon  the  question  whether  the  Judg- 
ment obtained  by  Desportes  against  Hunter, 
together  with  the  execution  issued  to  enforce 
the  same,  afforded  legal  authority  to  make  the 
sale.    This  question  also  depends  upon  two 
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Inquiries:  <1)  Wbetber  it  has  heretofore  been 
concluded  by  the  order  of  the  Judge,  above  re- 
ferred to;  and,  if  not,  (2)  whether,  as  an  orig- 
inal question,  such  Judgment  is  valid  or  void. 

As  to  the  first  of  these  inquiries,  we  think 
it  is  clear,  from  the  express  terms  of  Judge 
Eraser's  order,  that  it  pannot  be-  regarded  as 
concluding  the  appellant,  Ruff.  No  authority 
is  needed  for  the  proposition  that  a  person 
cannot  be  bound  or  affected  by  any  order,  de- 
cree, or  Judgment  In  a  case  to  which  he  has 
not  been  made  a  party  in  some  one  of  the 
modes  recognized  by  law.  Now,  the  motion 
before  Judge  Fraser  was  not  only  a  motion 
to  set  aside  the  Judgment,  but  also  a  motion 
to  set  aside  the  sale  made  by  the  sheriff  to  the 
appellant.  Ruff;  and,  as  we  construe  the  order 
of  Judge  Fraser,  he,  while  granting  the  mo- 
tion to  set  aside  the  Judgment,  declined  to 
grant  the  motion  to  set  aside  the  sale,  upon 
the  express  ground  that  Ruff,  not  being  a 
party  to  the  proceeding,  would  not  be  bound 
thereby.  He  uses  this  language:  "Except 
that  A.  F.  Ruff  has  furnished  an  affidavit  to 
be  used  at  the  hearing  of  this  motion,  he  has 
not  otherwise  been  made  a  party  to  the  pro- 
ceedings before  me.*'  And  he  adds:  "I  do 
not,  therefore,  see  how  I  can,  with  propriety, 
make  any  order  setting  aside  the  sale  which 
will  be  binding  on  him."  So  that  it  is  mani- 
fest that  Judge  Fraser  not  only  found  as  a 
fact  that  Ruff  was  not  a  party,  but  also  dis- 
tinctly adjudged  that  he  could  make  no  order 
binding  upcm  Ruff,  because  he  was  not  a 
party;  and  hence  he,  in  terms,  declined  to 
make  any  such  order.  Even  if  it  be  conceded 
that  Judge  Fraser  erred  in  his  finding  of  fact, 
and  in  his  adjudication  in  accordance  with 
such  finding,  that  cannot  affect  the  present  in- 
quiry. That  order,  not  having  been  appealed 
from,  must  be  regarded  as  the  law  of  the  case, 
and  was  absolutely  binding,  whether  right  or 
wrong,  upon  any  succeeding  circuit  Judge. 
Warren  v.  Simon,  16  S.  C.  362.  The  question 
whether  Ruff  was  a  party  to  the  proceeding 
before  Fraser  was  finally  closed  by  the  find- 
ing and  adjudication  that  lie  was  not  a  party 
thereto,  and  could  not,  therefore,  be  bound  by 
any  order  made  In  that  proceeding,  and  it 
was  beyond  the  power  of  any  subsequent  cir- 
cuit Judge  to  review  or  reverse  that  decision. 
We  are  therefore  of  opinion  that  Judge  Al- 
drich  erred  in  practically  reversing  the  Judg- 
ment of  Judge  Fraser  as  to  the  question 
whether  Ruff  was  a  party  to  the  proceeding 
under  which  the  Judgment  in  question  was 
set  aside,  and  that  appellant's  first  and  second 
exceptions  must  be  sustained.  It  would  in- 
deed be  a  strange  result  to  hold  that  a  person 
was  a  party  to  a  proceeding  under  which  an 
order  granted  in  such  proceeding  should  be 
binding  upon  him,  in  face  of  the  patent  fact 
that  the  Judge  who  granted  such  order  not 
only  held  that  he'  was  not  a  party,  but  also, 
for  that  reason,  declined  to  grant  any  order 
affecting  the  rights  of  such  person. 

The  question,  therefore,  whether  the  Judg- 
ment obtained  by  Despories  against  Hunter 


la  valid  is  stUl  an  open  question;  at  least,  so 
far  as  the  rights  of  Ruff  are  concerned.  That 
Judgment  was  obtained  under  proceedings 
which,  upon  their  face,  were  entirely  regular; 
and  there  was  nothing  whatever  in  the  record 
to  indicate  any  vice,  or  even  irregularity, 
therein.  It  appears  from  the  recitals  made  in 
the  order  for  Judgment  granted  by  Judge 
Kershaw  that  every  step  required  by  law  as 
necessary  to  the  rendition  of  such  Judgment 
had  been  regularly  taken.  The  only  vice  or 
even  informality  that  is  now  suggested  in 
that  Judgment  is  that,  in  mailing  a  copy  of 
the  summons  to  the  said  Hunter,  it  was  ad- 
diessed  to  him  at  Leon,  state  of  Nicaragua. 
Central  America,  instead  of  at  the  city  of 
Jenotepe,  in  the  republic  of  Nicaragua,  Cen- 
tral Americfi;  which  it  is  now  claimed  was 
the  place  of  residence  of  said  Hunter,  and 
that  he  never  received  any  copy  of  the  sum- 
mons, or  notice  of  the  action.  The  fact  that 
Hunter  never  received  any  copy  of  the  sum- 
mons, is  not,  and  cannot  be  pretended,  suffi- 
cient to  avoid  the  Judgment;  for  our  statute 
does  not  require  anything  of  the  kind,  and 
such  a  requirement  would  in  many,  if  not  In 
most,  cases,  render  a  proceeding  by  attach- 
ment nugatory;  for  if  a  plaintiff  were  re- 
quired to  show  that  an  absent  debtor,  resid- 
ing in' a  distant  country,  or  even  in  an  adjoin- 
ing state,  actually  received  the  copy  of  the 
summons  mailed  to  him  at  his  place  of  resi- 
dence, under  the  penalty  of  having  his  Judg- 
ment rendered  void,  it  is  very  manifest  that 
the  salutary  and  necessary  remedy  by  attach- 
ment would  become  practically  useless.  The 
only  inquiry,  therefore,  is  whether  the  mis- 
take in  mailing  a  copy  of  the  summons  to 
Hunter  at  Leon,  in  the  state  of  Nicaragua, 
Central  America,  instead  of  at  the  city  of 
Jenotepe,  In  the  republic  of  Nicaragua,  where 
it  now  appears  that  Hunter  had  his  residence, 
renders  the  Judgment  so  absolutely  void  that 
no  rights  can  be  acquired  under  It  The  pro- 
vision of  our  statute  requiring  "a  copy  of  the 
summons  to  be  forthwith  deposited  in  the 
post-office,  directed  to  the  person  to  be  served,  \ 
at  his  place  of  residence,  unless  it  appear  that 
such  residence  is  neither  known  to  the  party 
making  the  application,  nor  can,  with  reason- 
able diligence,  be  ascertained  by  him,"  must, 
from  the  very  nature  of  the  case,  receive  a 
reasonable,  if  not  a  liberal,  construction.  If 
a  creditor  whose  debtor,  leaving  property  be- 
hind, has  left  this  state,  and  acquired  a  resi- 
dence In  a  distant  state,— in  this  case,  in  a 
far-distant  foreign  country,— cannot  avail 
himself  of  a  remedy  for  the  collection  of  his 
debt  out  of  the  property  left  in  this  state,  un- 
less he  first  obtains  certain  knowledge  of  the 
new  residence  of  his  debtor,  the  remedy  would 
in  many.  If  not  most,  cases,  become  fruitless. 
Indeed,  the  very  terms  of  the  statute  show 
that  all  that  is  required  of  the  creditor  is  "rea- 
sonable diligence"  to  ascertain  the  place  of 
residence  of  his  debtor.  This  necessarily  im- 
plies inquiry  from  others,  and  warrants  action 
upon     Information    thus    acquired.     These 
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TlewB  are  supported  by  authority.  In  16  Am. 
&  Eng.  Enc.  Law,  820,  it  is  said:.  '*Tbe  notice 
must  be  mailed  to  tlie  party  at  the  address 
stated  in  the  order  of  publication.  A  mailing 
to  a  different  address  wiU  not  be  suffifcient 
But  if  the  address  stated  in  the  order,  or  the 
affidavit  to  procure  the  order,  is  not  in  fact 
the  correct  one.  Judgment  obtained  there<m 
will  not  be  void,  if  the  plaintiff  acted  in  good 
faith;"  citing  Martin  v.  Pond,  30  Fed.  15, 
which  has  been  examined,  and  found  to  sus- 
tain fully  the  text  It  is  a  decision  rendered 
by  Judge  Brewer,  now  one  of  the  associate 
justices  of  the  supreme  court  of  the  United 
State&  So,  in  Van  Fleet,  Coll.  Attack,  482,  it 
is  said,  *'A  copy  of  a  summons,  mailed  to  a 
place  where  the  defendant  did  not  reside, 
♦  ♦  ♦  by  reason  ol  wliich  he  did  not  get  the 
notice  mailed  to  him,  does  not  make  the  pro- 
ceeding void;"  citing  Martin  v.  Pond.  In 
Lessee  of  Fowler  v.  Whiteman,  2  Ohio  St  270, 
where  publication  for  nonresidents  was  or- 
dered, and  plaintiff  was  directed  to  mail  a 
copy  of  the  paper  containing  the  notice  to 
them,  if  their  address  was  known,  and  the 
nonresidents,  in  an  action  of  ejectment,  of- 
fered to  show  that  their  address  was  known 
to  plaintiff,  who  did  not  mail  a  copy  to  them, 
it  was  held  that,  as  the  court  in  the  oidginal 
suit  had  found  that  publication  had  been  duly 
made,  such  finding  was  conclusive  on  the  non- 
residents. In  this  case,  Judge  Kershaw,  in 
his  order  for  judgment,  had  found  that  a  copy 
of  the  summons  had  been  duly  mailed  to  the 
defendant  Hunter,  addressed  to  him  at  Leon, 
state  of  Nicaragua,  Central  America,  "his 
place  of  residence."  In  Weber  v.  Weitling, 
18  N.  J.  Bq.  441,  where  a  bill  was  filed  to  set 
aside  a  sale  of  real  estate  under  attacliment 
proceedings,  on  the  ground  that  the  defend- 
ant, who  was  a  resident,  had  been  sued  as  a 
nonresident,  the  court  held  that  the  foundation 
of  the  proceeding  and  of  the  jurisdiction  of 
the  court  was  not  the  nonresidence  of  the  de- 
fendajDLt,  bat  the  affidavit  having  been  made 
in  good  faith,  and  appearing  regular  on  its 
face,  the  court  could  not  declare  the  proceed- 
ings void.  In  Freem.  Judgm.  §  126,  quoted 
with  approval  in  Darby  v.  Shannon,  19  S.  C, 
at  page  537,  and  again  in  Eason  v.  Wltcof- 
skey,  29  S.  C,  at  page  246,  7  S.  E.,  at  page 
295,  it  is  said:  'There  is  a  difference  between 
a  want  of  jurisdiction,  and  a  defect  in  obtain- 
ing jurisdiction.  ♦  ♦  ♦  In  case  of  an  at- 
tempted service  the  presumption  exists  that 
the  court  considered  and  determined  the  ques- 
tion whether  the  acts  done  were  sufficient  or 
insufficient  If  so,  the  conclusions  reached  by 
the  court,  being  derived  from  hearing  and  de- 
liberating upon  a  matter  which  by  law  it  was 
authorized  to  hear  and  decide,  although  er- 
roneous, are  not  void.  When,  in  a  proceed- 
ing by  attachment,  the  ground  required  by 
the  statute  for  the  issuing  of  the  process  has 
been  laid,  and  the  process  has  been  issued 
and  executed,  the  jurisdiction  pf  the  court  is 
complete.  Where  there  has  been  an  insuffi- 
cient pnblicatiozi,  or  an  entire  failure  to  pub- 


lish, the  proceedings  are  not  so  invalidated  as 
to  be  made  void."  Now,  in  the  case  under 
consideration  the  presumptibn  here  spoken  of 
has  become  a  fact  for  it  is  recited  in  Judge 
Kershaw's  order  for  judgment  that  a  copy  of 
the  summons  was  duly  mailed  to  the  defend- 
ant at  ''his  place  of  r^idence";  and,  even  if 
such  finding  of  fact  should  afterwards  turn 
out  to  be  erroneous,  that  will  not  render  the 
judgment  void.  Inasmuch  as  it  clearly  ap- 
pears that  all  the  proceedings  leading  up  to 
the  judgment  under  which  the  land  hi  contro- 
versy was  sold  were  entirely  regular  upon 
their  face,  and  disclosed  no  vice  nor  infirmity 
of  any  Idnd,  and  Inasmuch  as  it  appears  from 
the  statements  in  the  case  that  Desportes,  the 
plaintiff  hi  such  judgment  made  efforts,  by 
inquiry,  to  ascertain  the  place  of  residence  of 
the  defendant  therein,  and  in  good  faith  acted 
upon  the  information  thus  acquired,  we  can- 
not think  that  the  fact  that  it  has  been  made 
to  appear,  since  the  sale  by  the  sheriff,  and 
since  the  payment  of  the  purchase  money  by 
the  appellant  that  the  Information  thus  ac- 
quired by  Besportes  was  erroneous,  and  that 
in  fact  the  city  of  Jenotepe,  instead  of  the 
city  of  Leon,  was  the  place  of  residence  of  de- 
fendant Hunter,  can  be  sufficient  to  require 
the  court  to  declare  the  said  judgment  abso- 
lutely void,  and  to  invalidate  all  proceedings 
thereunder,  even  against  an  innocent  third 
person,  who  has  been  induced  to  pay  out  his 
money  in  reliance  ui>on  a  judgment  entirely 
regular  upon  its  face,  and  not  even  indicating 
any  infirmity  of  any  khid  in  it  While  it  is 
quite  true,  as  contended  for  by  respondent's 
counsel,  *  that  the  proceedings  before  Judge 
Fraser,  culminating  in  an  order  setting  aside 
the  judgment  became  a  part  of  the  record, 
yet  it  must  be  remembered  that  these  pro- 
ceedings were  not  even  commenced  until 
some  time  after  the  sheriff's  sale  under  which 
appellant  claims  was  made,  and  at  that  time 
there  was  nothing  in  the  record  or  elsewhere, 
80  far  as  the  case  shows,  to  even  suggest  that 
there  was  any  vice,  or  even  Irregularity,  in 
the  judgment 

But  again,  in  1  Blad^  Judgm.  S  218,  It  is 
said,  **The  result  deducible  from  a  majority 
of  the  cases  seems  to  us  to  be  that  it  is  only 
when  the  judgment  appears  upon  its  face  to 
have  been  rendered  without  jurisdiction  that 
it  can  be  considered  a  nullity  for  all  purposes." 
And  in  Freem.  Judgm.  §  116,  quoted  with  ap- 
proval in  our  own  case  of  Turner  v.  Malone, 
24  S.C.,  at  page  403,  the  most  approved  view  is 
considered  to  be  as  follows :  "It  lias  often  been 
said  that  a  judgment  is  void  whenever  the  court 
which  pronounced  it  had  not  jurisdiction  of 
the  parties  to  the  judgment  or  of  the  subject- . 
matter  in  controversy.  This  is  xmdoubtedly 
true  everywhere,  provided  the  want  of  juris- 
diction is  not  controverted,  or  is  manifest  from 
an  inspection  of  the  record.  It  is  also  true,  in 
some  of  the  states,  even  though  the  jurisdic- 
tional facts  are  asserted  In  the  record.  The 
weight  of  adjudged  cases,  however,  sustainn 
the  proposition  that  the  Judgment  of  a  do- 
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mestlc  court  of  general  Jurisdiction  la  not  Told 
ezc^t  where  the  court  has  no  jurisdiction 
over  the  subject-matter  of  the  suit,  or  where, 
having  such  Jurisdiction  over  the  subject-mat- 
ter, it  ia  shown  by  the  record  [italics  ours]  to 
have  had  no  Jurisdiction  over  the  Judgment 
defendant  ♦  ♦  ♦  The  word  'void*  can  with 
no  propriety  be  applied  to  a  thing  which  ap- 
pears to  be  sotmd,  and  which,  while  in  exist- 
ence, can  command  and  enforce  respect,  and 
whose  infirmity  cannot  be  made  manifest.  A 
judgment  rendered  without  in  fact  bringing 
the  defendants  into  court,  unless  the  want  of 
authority  over  them  appears  in  the  record 
[italics  ours],  Is  no  more  void  than  if  it  were 
founded  upon  a  mere  misconception  of  some 
matter  of  law  or  of  fact  occurring  in  the  exer- 
cise of  an  unquestionable  jurisdiction.  In 
either  the  Judgment  can  be  avoided  and  made 
functus  officio  by  some  appropriate  proceed- 
ing instituted  for  that  purpose,  but,  if  not  so 
av<dded,  must  be  respected  and  enforced." 
See,  also^  Yoorhees  v.  Bank,  10  Pet,  at  page 
478,  where  Mr.  Justice  Baldwin,  in  delivering 
the  opinion  of  the  court  speaking  of  the  rights 
of  purchasers  at  a  sale  made  under  judicial 
process,  uses  this  language:  "The  purchaser 
is  not  bound  to  look  beyond  the  decree,  when 
executed  by  a  conveyance,  tf  the  facts  neces- 
sary to  give' Jurisdiction  appear  on  the  face  of 
the  proceeding,  nor  look  further  back  than  the 
order  of  the  court"  So,  in  Cooper  v.  Reyn- 
olds, 10  Wall.  308,  in  delivering  the  opinion  of 
the  court  Mr.  Justice  Miller,  speaking  of  a 
sale  of  property  which  had  been  attached,  uses 
this  language:  **Now,  in  this  class  of  cases, 
on  what  does  the  jurisdiction  of  the  court  de- 
pend? It  seems  to  us  that  the  seizure  of  the 
property,  or  that  which,  in  this  case,  is  the 
same  in  effect  the  levy  of  the  writ  of  attach- 
ment on  It  Is  the  one  essential  rbQdlsite  to  the 
Jurisdiction,  as  it  unquestionably  is  in  the  pro- 
ceedings purely  In  rem.  Without  this,  the 
court  can  proceed  no  further.  With  it,  the 
court  can  proceed  to  subject  the  property  to 
the  demand  of  plaintiff."  And  after  speaking 
of  the  effect  of  a  defective  affidavit  upon  which 
the  writ  of  attachment  was  issued,  which 
might  render  the  Judgment  reversible  for  er- 
ror, he  says:  ''We  are  unable  to  see  how  tiiat 
can  deprive  the  court  of  Jurisdiction  acquired 
by  the  writ  levied  upon  defendant's  property. 
So,  also*  of  the  publication  of  notice.  It  Is  the 
duty  of  the  court  to  order  such  publication, 
and  to  see  that  it  haF  been  properly  made; 
and  undoubtedly,  if  there  has  been  no  such 
publication,  a  court  of  errors  might  reverse 
the  Judgment  But  when  the  writ  has  been 
issued,  the  property  seized,  and  that  property 
been  condemned  and  sold,  we  cannot  hold  that 
the  court  had  no  Jurisdiction  for  want  of  a 
sufficient  publication  of  notice."  Upon  the 
same  principle,  we  would  say  that  where,  as 
hi  this  case,  there  suT>sequently  appears  to 
have  been  an  honest  mistake  in  mailing  a  copy 
of  the  sunmions  to  ttie  defendant  at  the  city 
of  Leon,  which,  plaintiff,  after  inquiry,  was 
Informed  was  defendant's  place  of  residence, 


Instead  of  mailing  such  copy  to  him  at  the 
dty  of  Jenotepe,  which  it  has  subsequently 
been  made  to  appear  was  in  fkct  his  place  of 
residence,  cannot  deprive  the  court  of  Jurisdic- 
tion over  the  property  acquired  by  a  levy  of 
•the  attachment  thereon.  The  comments  of 
Justice  Brown  on  the  case  of  Oooper  v.  Reyn- 
olds, supra,  in  the  subs^uent  case  of  Guaran- 
ty Trust  &  Safe-Deposit  Co.  v.  Green  CJove 
Springs  &  M.  R.  Co.,  139  U.  S.  137,  11  Sup.  Ct 
512,  cannot  affect  the  former,  because  it  was 
distinguished  from  the  latter  by  the  fact  that 
in  Cooper  v.  Reynolds  the  property  in  question 
was  seized  under  a  writ  of  attachment— « 
proceeding  in  rem,— while  in  the  latter  case 
there  wIeus  no  attachment  So,  too,  in  our 
own  case  of  Trapior  v.  Waldo,  16  S.  C.  276^ 
relied  on  by  the  circuit  Judge  as  well  as  by 
counsel  for  respondents,  there  was  no  attach- 
ment; and  moreover  tn  that  case  the  record 
not  only  failed  to  show  that  Gertrude  Waldo 
and  her  infant  son,  Rhinelander,  had  been 
properly  made  parties,  but  rather  showed  to 
the  contrary.  We  are  therefore  of  opinion 
that  even  If  the  fact  be  that  a  copy  of  the 
summons  was  not  mailed  to  the  Judgment 
debtor  at  his  correct  place  of  residence,  but 
was  mailed  to  him  at  the  place  which  the 
Judgment  creditor,  after  inquiry,  was  inform- 
ed was  his  place  of  residence,  such  fact  did 
not  render  the  Judgment  so  absolutely  void 
an  to  render  all  proceedings  under  it  nullities, 
but  at  most  only  rendered  the  Judgment  void- 
able, and  liable  to  be  declared  void  when 
such  fact  was  made  to  appear  in  a  subse- 
quent proceeding  histituted  for  that  purpose. 
But  such  subsequent  showing  cannot  be  al- 
lowed to  affect  the  validity  of  any  proceed- 
h)gs  taken  under  such  Judgment  before  such 
showing  has  been  made,->Tumer  v.  Malone, 
24  S.  0.,  at  page  404;  Gregg  v.  Bigham,  1  Hill 
(S.  C.)  802;  Slmms  v.  Slacum,  3  Oranch,  300, 
—at  least  so  far  as  the  rights  of  third  persons 
are  concerned. 

But  in  addition  to  this,  It  seems  to^us  that 
the  legislature,  recognizing  the  hardship  and 
injustice  which  an  Innocent  purchaser  who 
has  bought  property  under  a  Judgment  regu- 
lar on  its  face  would  suffer  if  the  owner  of 
such  property  should  be  allowed  to  come  tn 
afterwards,  and,  by  showing  that  there  was 
some  hidden  vice  In  the  judgment,  have  the 
same,  and  aU  proceedings  thereunder,  set 
aside,  has  made  express  provision  for  such 
purchaser  from  such  hardship  and  injustice. 
In  the  third  paragraph  of  section  156  of  the 
Code  of  Procedure  the  provision  is  that  'the 
def^idant  against  whom  publication  is  order- 
ed ♦♦  ♦  may  ♦  ♦  ♦  upon  good  cause 
shown,  be  allowed  to  defend  after  the  Judg- 
ment or  at  any  time  within  one  year  after  no- 
tice thereof  and  within  seven  years  after  its 
rendition,  on  such  terms  as  may  be  Just;  and 
if  the  dirfense  be  successful,  and  the  judgment 
or  any  part  thereof,  has  been  collected  or  oth- 
erwise enforced,  such  restitution  may  thereup- 
on be  compelled  as  the  court  directs;  but  the 
title  to  the  property  sold  under  such  judgment 
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to  a  purchaser  in  good  faith  sliaU  not  be  there^ 
by  affected."  The  oiroait  judge  holds  that  the 
saving  clause,  which  we  hare  Italicised,  in- 
serted for  the  protection  of  Innocent  purchas- 
ers, was  Intended  only  for  the  protection  of 
one  who  has  purchased  under  a  Judgment  ob- 
tained in  a  case  whelre  the  Judgment  debtor 
*'has  been  duly  and  legally  served  by  publica- 
tion, over  whose  person  the  court  acquired  Ju- 
risdiction, and  against  whom  Judgment  has 
been  rendered."  I^  would  be  sufficient  to  say 
that  such  is  not  the  language  of  the  statutory 
provision;  and,  to  give  it  the  construction 
adopted  by  the  circuit  Judge,  it  would  be  nec- 
essary to  interpolate  words  into  the  statute 
which  the  legislature  has  not  seen  fit  to  in- 
sert therein.  The  section  of  the  Ck>de  (section 
156)  in  which  the  provision  here  in  question  is 
found,  after  providing  in  what  cases  a  defend- 
ant may  be  made  a  party  to  an  action  by  pub- 
lication, and  after  providing  that  in  such  cases 
the  court  may  grant  an  order  that  service  may 
be  made  by  publication,  and  after  providing 
that  certain  other  things  should  be  done,  pro- 
vides, in  the  third  paragraph  of  the  section, 
that  "the  defendant  against  whom  publication 
is  ordered  [not  that  the  defendant  who  has 
been  duly  and  legally  served  by  publication] 
may,  on  sufficient  cause  shown,  be  allowed  to 
come  in  and  defend,"  etc.,  but  that  when  he 
does  so,  and  he  seelcs  to  assail  a  Judgment  re- 
covered against  him  in  his  absence,  he  cannot 
be  allowed  to  divest  rights  of  innocent  puz^ 
chasers,  which  had  vested  before  any  assault 
had  been  made  upon  the  Judgment,  which  up- 
on its  face  was  entirely  regular,  and  free  from 
any  infirmity.  We  therefore  must  conclude  that 
the  circuit  Judge  erred  in  holding  that  the  Judg- 
ment recovered  by  Desportes  against  Hunter 
was  so  absolutely  void  as  that  the  appellant, 
RufP,  acquhred  no  title  by  his  purchase  at  the 
sheriff's  sale  made  under  said  Judgment  Un- 
der this  view  the  other  questions  raised  in  the 
argument  become  wholly  immaterial,  and  need 
not,  therefore,  be  considered.  The  Judgment  of 
this  court  is  that  the  Judgment  of  the  circuit 
court  in  each  of  the  cases  mentioned  in  the 
title  of  this  opinion  be  reversed,  and  that  the 
complaints  in  each  of  said  cases  be  dismissed. 


(47  S.  C.  lOB) 

WHAGGB  V.  SOPTH  CAROLINA  &  G. 

R.  CO. 

(Supreme  Court  of  South  Carolina.     July  14, 

1896.) 

ACOIDBKT    AT    CROS8INO— StATUTOBT    LiABIUTT— 
PBOXIMATB  CaUSB — CONSTBUCTIOIC  OF 
•    STATUTB^RbQUBSTS  TO  Chak»b. 

1.  Rev.  St  1883,  S  1692,  provides  that  if  a 
person  is  injured  at  a  crossing,  and  the  rail- 
road corporation  neglected  to  give  the  statu- 
tory signalfl,  and  such  neglect  contributed  to  the 
injury,  the  corporation  shall  be  liable,  etc. 
Held^  that  the  railroad  company's  liability  does 
not  depend  upon  whether  its  failure  to  give 
said  signals  was  the  proximate  cause  of  the 
injuries  to  a  person  at  a  crossing,  but  as  to 
whether  it  contributed,  thereto.     < 

2.  It  was  not  error  to  omit  to  explain  to 


the  Jury  the  meaning  of  the  term  "contributed*" 
as  used  in  said  statute,  where  no  request  there- 
for was  made  at  the  trial. 

3.  In  an  action  under  Rev.  St  1893,  S  1692, 
providing  that  if  a  person  is  injured  at  a  cross- 
ing, and  the  railroad  company  neglected  to 
give  the  statutory  signals,  and  sudi  neglect 
contnbuted  to  the  injury,  the  corporation  shall 
be  liable,  etc,  it  was  proper  to  refuse  to  charge 
on  the  meaning  of  the  word  "contributed" 
that  plaintiff,  $n  addition  to  the  failure  to  give 
the  signals,  must  prove  tliat,  but  for  such  fail- 
ure, the  Injury  would  not  have  occurred. 

4.  The  supreme  court  will  not  decline  to 
consider  the  refusal  of  the  trial  judge  to  give 
requests  to  charge,  though  thej  failed  to  com- 
ply with  a  rule  of  the  curcuit  court  which  re- 
quired counsel  to  note  in  the  margin  opposite 
a  request  to  charge  the  authorities  relied  on  to 
support  the  proposition  of  law  contained  there- 
in, and  produce  the  same,  when  required  by 
the  court,  where  such  objection  to  said  requests 
was  not  raised  below,  and  the  court,  with- 
out objection,  considered  each  request,  as  it 
will  be  assumed  that  the  requests  were  submit- 
ted in  proper  form. 

Appeal,  from  common  pleas  circuit  court  of 
Charleston  county;  Aldrich,  Judge. 

Action  by  Caroline  Al.  Wragge,  administra- 
trix of  the  estate  of  Henry  EL  Wragge,  de- 
ceased, against  the  South  Carolina  &  Georgia 
Railroad  Company,  for  damages  for  causing 
the  death  of  her  intestate.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
AfBrmed. 

Judge  Aldrich's  charge  to  the  Jury,  which 
is  referred  to  in  the  opinion,  was  as  follows: 

**This  is  an  action  brought  by  the  jilalntiff, 
Mrs.  Caroline  A.  Wragge,  as  administratrix 
of  the  estate  of  Henry  H.  Wragge,  deceased, 
against  the  South  Carolina  &  Georgia  Rail- 
road Company,  to  recover  the  sum  of  $30,000. 
It  is  my  duty  to  construe  the  pleadings,  and 
to  inform  you  as  to  the  issues  before  the 
court,  and  perhaps  I  can  best  explain  them 
by  saying  to  you  in  brief  language  that,  some 
years  back,  an  injury  which  resulted  In  the 
death  of  a  person,  or  the  cause  of  action  re- 
sulting therefrom,  died  with  the  person.  This 
state— I  think  it  was  hi  1859— adopted  the 
English  statute,  which  allowed  the  executor 
or  administrator  of  the  person  who  was  kill- 
ed through  the  negligence  of  any  person  or 
corporation  to  bring  an  action  for  the  bene- 
fit of  the  wife  and  children,  based  upon  the 
killing  of  the  husband.  The  act  to  which  I 
refer  says  that  such  administrator  may  bring, 
an  action  for  the  benefit  of  the  heirs  at  law 
or  distributees  of  the.person  whose  death  has 
been  so  caused  as  may  be  dependent  on  him 
for  support  Mrs.  Wragge,  it  is  admitted 
here,  is  the  administratrix  of  the  estate  of  her 
late  husband,  Henry  H.  Wragge,  who,  it  is 
adn^tted^  is  dead;  and  that  his  death  was 
occasioned  by  a  collision  with  a  railroad  en- 
gine and  cars  of  the  defendant  company;  so 
that  the  next  inquiry  to  which  I  will  Invite 
your  attention  is  as  to  the  complaint 

"The  complaint  alleges,  after  stating  that 
Mrs.  Wragge  is  the  administratrix  of  her  de- 
ceased husband,  and,  after  setting  out  the 
names  of  his  wife  and  children,  and  their 
ages,  and  that  the  action  is  brouj'Jbt  for  their 
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benefit,  goes  oa  to  say:  That  a  public  road 
and  way  leads  from  the  Atlantic  Phosphate 
Works  over  and  across  the  track  of  the  de- 
fendant to  the  Meeting  street  road.  In  the 
county  and  state  aforesaid;  that  on  the  after- 
'  noon  of  the  14th  day  of  February,  Henry  H. 
Wragge,  the  plalntlfTs  Intestate,  was  travel- 
ing In  a  yehlcle  drawn  by  one  horse  along 
the  aforesaid  road  and  way  from  the  Atlantic- 
Phosphate  Works  to  the  aforesaid  Meeting 
street  road,  which  said  road  and  way  crosses 
the  railroad  of  the  defendant  at  a  certain 
place  known  as  "Atlantic  Crossing,*'  and  as 
the  said  Henry  H.  Wragge  had  reached  said 
crossing  the  defendant  carelessly,  negligently, 
and  recklessly  caused  one  of  Its  locomotives, 
with  a  train  of  cars  attached  thereto,  to  ap- 
proach said  crossing  at  a  very  high  rate  of 
speed,  and  then  and  there  to  pass  iapldly 
over  the  track  of  the  said  railroad,  and  neg- 
ligently, carelessly,  and  recklessly  omitted, 
while  so  approaching  said  crossing,  to  give 
any  signal  by  ringing  a  bell  or  sounding  a 
steam  whistle  of  said  locomotive,  as  required 
by  law,  by  reason  where<^  the  aforesaid  Hen- 
ry H.  Wragge  was  unaware  of  the  approach 
of  the  said  locomotive  and  train  of  cars  at- 
tached thereto;  that  by  reason  of  the  afore- 
said negligence  of  the  defendant,  and  while 
the  said  Henry  H.  Wragge  was  lawfully  upon 
and  passing  over  said  crossing,  said  locomo- 
tive struck  the  said  Henry  H.  Wragge,  where- 
by he  was  so  seriously  Injured  that  he  soon 
thereafter  died;  that  the  said  Caroline  A. 
Wragge,  Daisy  Estelle  Wragge,  James  H. 
Wragge,  and  Thomas  H.  Wragge,  for  the  ben- 
efit of  whom  this  action  is  brought,  are  the 
widow  and  children  of  the  deceased,  respec- 
tively, and  weie  entirely  dependent  upon  him 
for  their  subsistence,  and  sustained  by  his 
death  great  pecuniary  Injury  and  damage, 
viz,  $30,000;  wherefore  the  plalntltt  prays 
Judgment  against  the  defendant  for  the 
sum  of  $30,000,  and  for  her  costs  and  dis- 
bursements.' I  charge  you  that  under  that 
complaint  the  cause  of  action  set  out  there 
is  for  the  alleged  killing  of  Mr.  Wragge  at 
the  place  or  way  pr  road  mentioned  in  the 
complaint. 

'•Negligence  Is  a  mixed  question  of  law 
and  fact,  and  where  one  sues  another  for 
negligence  it  is  incumbent  upon  the  pleader 
to  set  out  the  facts  upon  which  he  bases  his ' 
action;  and  in  this  connection  It  is  neces- 
sary to  refer  to  sections  168o  and  1602  of 
the  Revised  Statutes  of  1893,  as  bearing 
direct]y|!bpon  thfs  case.  Section  1685  pro- 
vides: 'That  a  bell  of  at  least  30  pounds 
weight  and  a  steam  whistle  shall  be  placed 
on  each  locomotive  engine,  and  the  bell  shall 
be  rung  or  the  whistle  sounded  by  the  en- 
gineer or  fireman  at  a  distance  of  at  least 
500  yards  from  the  place  where  the  railroad 
crosses  any  public  highway  or  street  or 
traveled  place,  and  be  kept  ringing  or  whist- 
ling until  the  engine  has  crossed  such  high- 
way or  street  or  traveled  place,  and  If  the 
engine  or  cars  shall  be  at  a  stand  still  within 


a  less  distance  than  100  rods  of  such  cross- 
ing; the  bell  shall  be  rung  or  the  whistle 
sounded  for  at  least  30  seconds  before  the 
engine  shall  be  moved,  and  shall  be  kept 
ringing  or  sounding  until  the  engine  shall 
have  crossed  such  a  public  highway  or  street 
or  traveled  place/  Now,  the  next  section 
(1602)  says:  If  the  person  is  injured  in  his 
personal  property  by  collision  with  an  engine 
or  cars  of  a  railroad  corporation  at  a  cross- 
ing, and  it  appears  that  the  corporation  , 
neglected  to  give  the  signals  required  by  this 
article,  and  that  such  neglect  contributed  to 
the  injury,  the  corporation  shall  be  liable 
for  all  damages  caused  by  the  collision,  or  to 
a  fine  recoverable  by  indictment,  unless  it  Is 
shown  that  in  addition  to  the  mere  want  of 
ordinary  care  the  person  injured,  or  the  per- 
son having  charge  of  his  person  or  property 
was  at  the  time  of  the  collision  guilty  of  gross 
or  willful  negligence,  or  was  acting  in  viola- 
tion of  law,  and  that  such  gross  or  willful 
negligence  or  unlawful  act  contributed  to  the 
Injury.'  Now,  in  passing,  I  would  refer  to  a 
remark  appearing  in  an  opinion  of  the  su- 
preme court  in  the  case  of  Kamihltsky  v. 
Railroad  Co.,  25  S.  C.  04,  which  says:  *We 
do  not,  however,  consider  that  by  the  afore- 
said provision  the  main  object  of  the  legis- 
lature was  to  make  a  change  in  the  law  of 
evidence,  but  to  Induce  compliance  with  the 
previous  requirement  as  to  signals.  The 
rule  of  evidence  as  to  negligence  was  made 
to  apply  only  in  case  of  failure  to  give  the 
required  signals,  and  it  is  manifest  that  the 
purpose  was  to  give  an  additional  sanction 
to  the  provision  requiring  the  signals  to  be 
given.'  Now,  in  connection  with  the  law,  I 
had  better  take  up  the  requests  to  charge. 
The  defendant  has  put  in  an  answer  deny- 
ing the  allegations  of  the  coftiplalnt,  and  as 
a  further  defense  alleges  that  an  accident 
would  not  have  happened  but  for  the  gross 
negligence  of  the  plaintiflC.  The  law  requires 
me  to  pass  upon  these '  requests  to  charge, 
and.  as  they  are  very  numerous,  I  shall  pass 
upon  them,  and  Instruct  you  as  to  the  gen- 
eral law. 

"The  first  request  of  the  plalntlffi  is  as 
follows:  *By  the  statute  law  of  this  state 
a  railroad  company  is  required  to  have  a 
bell  of  at  least  30  pounds  weight  and  a 
steam  whistle  placed  on  each  locomotive  en- 
gine, and  such  bell  shall  be  rung  or  such 
whistle  sounded  by  the  engineer  or  fireman 
at  the  distance  of  at  least  500  yards  from 
the  place  where  the  railroad  crosses  any 
public  highway  or  street  or  traveled  place, 
and  be  kept  ringing  or  whistling  until  the 
•  engine  has  crossed  such  highway  or  street  or 
traveled  place.'  That  is  correct,  and  I  so 
charge  you. 

^Now,  the  defendant's  request,  bearing  up- 
on the  same  subject,  is  defendant's  first  re- 
quest: 'That  this  action  is  brought  by  the 
administrator  of  the  deceased  against  the 
railroad  company  under  the  provisions  of 
sections  1685  and  1692  of  the  Revised  Stat- 
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utes  of  1803,  being  respectlyely  sections  1483 
and  1529  of  the  General  Statutes  of  1882.' 
That  is  correct 

"Now,  the  second  request  of  the  defend- 
ant is  as  follows:  That  section  1685  requires 
the  ringing  of  a  bell  of  30  pounds  weight,  or 
blowing  of  a  whistle  by  the  engineer  or 
fireman  of  a  locomotive  engine  at  least  500 
yards  from  any  crossing  of  a  public  road 
by  &  railroad  track,  and  that  the  bell  should 
be  kept  ringing  or  the  whistle  blowing  until 
•the  locomotive  passes  the  crossing.'  That 
Is  correct,  and  I  so  charge  you. 

"The  second  request  of  the  plaintiff  is  as 
follows:  'If  the  testimony  satisfies  you  that 
Henry  H.  Wragge  was  injured  in  his  per- 
son by  collision  with  the  engine  or  cars  of 
the  defendant  at  the  crossing  in  question, 
and  that  such  crossing  was  a  public  high- 
way or  street  or  traveled  place,  and  it  ap- 
pears that  the  corporation  neglected  to  give 
the  signals  required  by  section  1685  of  Re- 
vised Statutes,  and  that  such  neglect  con- 
tributed to  the  injury,  the  defendant  corpo- 
ration is  liable  for  all  damages  caused  by 
the  collision,  unless  it  is  shown  that,  in  ad- 
dition to  a  mere  want  of  ordinary  care,  the 
person  injured  was  at  the  time  of  the  col- 
lision guilty  of  gross  or  willful  negligence, 
or  was  acting  In  violation  of  the  law,  and 
that  such  gross  or  willful  negligence  or  un- 
lawful act  contributed  to  the  Injury.*  That 
is  correct  The  plaintiff  alleges  that  the  in- 
Jury  occurred  at  a  pbbllc  road  and  way,  and 
the  plaintiff  must  prove  his  case  as  stated 
in  his  complaint  I  shall  go  back  presently 
to  that  question  of  public  road  or  way. 

"The  third  request  of  the  defendant  is  as 
follows:  That  section  1682  makes  any  rail- 
road company  neglecting  to  give  the  signals 
required  by  the^tatute  liable  in  damages  for 
any  injury  to  any  person  at  the  crossing  of  a 
public  road,  provided  that  failure  to  give  such 
signals  was  a  proximate  cause  of  the  Injury.' 
That  request  I  shall  have  to  modify  by  chan- 
ging the  word  'proximate,'  so  as  to  make  it 
read,  'that  such  failure  to  ring  a  bell,  etc., 
contributed  to  the  injury.' 

"Now,  the  plaintiff's  third  request  Is  as  fol- 
lows: 'If  you  believe  that  the  road  along 
which  deceased  was  traveling  was  a  public 
road,  or  traveled  place,  and  that  he  was  neg- 
ligently IdUed  by  the  defendant  where  such 
road  or  traveled  place  is  crossed  by  the  de- 
fendant's railroad,  then  the  proof  of  contribu- 
tory negligence  on  his  part  in  order  to  have 
the  effect  of  dispensing  the  law  and  absolv- 
ing the  defendant  from  all  liability,  is  re- 
quired to  be  clear  and  convincing.  It  is  not 
to  be  assumed  that  a  man  in  his  senses  will 
heedlessly  imperil  his  own  Ufe.'  That  is  cor- 
rect It  is  taken  literally  from  the  decision 
of  the  supreme  court  Just  here  I  will  tell 
you  what  is  the  meaning  of  negligence.  In 
Renneker  t.  Railway  Co.,  20  S.  0.  222,  the 
supreme  court  has  defined  negligence  as  fol- 
lows: 'Negligence  is  a  failure  to  do  what  a 
reasonable  and  prudent  person  would  ordi- 


narily have  done  under  the  circumstances  of 
the  situation,  or  the  doing  what  such  a  person 
under  the  existing  circumstances  would  not 
have  done.  The  essence  of  the  fault  may  lie 
in  the  omission  or  commission.  The  duty  is 
divided  and  measured  by  the  exigencies  of 
the  action.'  The  statute  uses  the  word  'gross' 
negligence.  Gross  negligence  is  the  absence 
of  that  kind  of  care  which  even  a  careless 
iEmd  indifferent  person  would  be  expected  to 
exercise  under  the  existing  circumstances. 

"The  fourth  request  of  the  defendant  is  as 
follows:  'That  the  plaintiff  cannot  recover 
in  this  action  for  any  other  negligence  than 
the  failure  to  give  the  statutory  signals;  and, 
even  if  the  Jury  find  from  the  Evidence  that 
the  railroad  company  was  negligent  in  other 
respects,  they  would  not  be  Justified  in  find- 
ing a  verdict  against  the  company.'  That  I 
charge  you  as  correct,  because  that  is  the  al- 
legation set  out  In  the  complaint 

"The  fourth  request  of  the  plaintiff  is  as  fol- 
lows: 'Oolpable  negligence,  wliich  contrib- 
uted to  the  injury,  must  always  defeat  the  ac- 
tion, but  the  nature  of  the  primary  wrong 
has  much  to  do  with  the  Judgment  whether 
or  not  the  alleged  contributory  fault  was 
blameworthy.  If  it  was  of  a  negative  charac- 
ter, such  as  lack  of  vigilance,  and  was  itself 
caused,  or  would  not  have  existed,  or  no  in- 
Jury  would  have  resulted  from  it  but  for  the 
primary  wrong,  it  is  not  in  law  to  be  charged 
to  the  injured  one,  but  to  the  criminal  wrong- 
doer.' l^iat  is  copied  from  the  supreme  court 
decision,  and  I  so  charge  you. 

"The  fifth  request  of  the  plaintiff  is  as  fol- 
lows: 'A  man  approaching  a  railroad  at  a 
public  highway,  street  or  traveled  place  has 
a  right  to  rely  upon  the  railroad's  giving  the 
signals  required  by  the  statute  for  that  place.' 
I  so  charge  yon,  and  in  connection  with  that 
I  cliarge  you  the  twelfth  request  of  the  de- 
fendant which  is  as  follows:  'That  it  is  the 
duty  of  the  person  approaching  a  railroad 
crossing  to  use  his  senses  of  sight  and  hearing 
in  order  to  protect  himself  from  the  danger 
of  a  collision.'  Those  two  requests  I  have 
charged  together  because  a  man  may  rely  up- 
on the  railroad  train  giving  the  signals  re- 
quired by  law  at  that  place,  and  it  is  also  the 
duty  of  the  person  approaching  the  crossing 
to  use  his  senses  of  sight  and  hearing  in  order 
to  protect  himself  from  injury,  and  to  listen 
for  the  signals  the  railroad  company  is  re- 
quired to  give. 

"Now  the  sixth  request  of  the  plaintiff  Is  as 
follows:  'By  the  term  "traveled  p^ce,"  as 
used  in  the  statute,  is  meant  a  place  across 
which  the  public  not  only  have  been  accus- 
tomed to  travel,  but  where  they  have  a  right 
to  travel;  and  if  the  Jury  find  that  the  de- 
ceased was  crossing  at  such  a  place,  then  he 
was  entitled  to  the  statutory  signals.'  That 
is  correct  and  in  connection  with  that  I  wlD 
take  up  the  defendant's  fifth  request:  That 
in  order  to  Justify  the  Jury  in  finding  a  ver- 
dict against  the  defendant  the  plaintiff,  the- 
administrator,  must  prove  by  the  preponder- 
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ance  of  the  eyldence  that  the  deceased  waB 
killed  through  colUslon  with  the  defendant's 
locomotive;  also  that  the  road  over  which 
deceased  was  crossing  the  track  of  the  de- 
<fendant  was  a  public  road,  and  that  deceased 
was  killed  in  crossing  It;  and,  further,  that 
the  statutory  signals  were  not  given;  and, 
further  stiU,  that  the  failure  to  give  these  slg- 
nals  caused  the  death  of  the  deceased,— that 
Is  to  say,  that  if,  under  the  circumstances 
proved  in  this  case,  the  statutory  signals  had 
been  given,  the  deceased  would  not  have 
come  to  his  death.'  I  cannot  go  as  far  as  that 
request  goes.  The  statute  says,  *If  the  neg- 
lect to  give  such  signals  contributed  to  the  In- 
jury,' and  I  have  to  modify  that  request  In 
accordance  with  the  statute.  If  the  failure  to 
give  these  signals  contributed  to.  death  of  the 
deceased.  It  might  be  sufficient  So  modified, 
I  charge  you  that  request. 

"The  sixth  request  of  the  defendant  is: 
That  unless  the  plaintiff  prove  that  the  cross- 
ing referred  to  in  the  evidence  was  the  cross- 
ing of  a  public  road,  plaintiff  cannot  recover, 
even  if  the  bell  was  not  rung  nor  the  whistle 
blown.'  I  charge  you  that  as  correct,  because 
that  is  the  allegation  in  the  complaint 

•The  seventh  request  of  the  defendant  Is 
as  follows:  That,  in  order  to  prove  that  the 
crossing  was  that  of  a  public  road,  plaintiff 
must  show  by  the  preponderance  of  the  evi- 
dence that  the  public  had  been  granted  by  the 
owners  of  the  land  over  which  the  road 
passed  the  right  to  use  the  road,  or  that  the 
public  had  exercised  such  right  continuously, 
adversely,  and  without  interference  for  full 
twenty  years.'  And  the  eighth  request  of  the 
defendant  la  as  follows:  That  the  mere  fact 
that  the  public  were  in  the  habit  of  using  the 
road  alleged  to  be  a  public  road  for  twenty 
years  would  not  be  sufficient  to  make  the  road 
a  public  road;  but  plaintiff  must,  In  addition, 
prove  that  the  owner  of  the  lands  recognized 
the  right  of  the  public  to  use  the  road;  In 
other  words,  that  the  road  was  not  simply 
used  with  the  knowledge  and  acquiescence  of 
the  owners,  but  there  was  something  more, 
showing  the  adverse  use  of  the  road  by  the 
public'  Now,  in  regard  to  the  roads  this 
complaint  alleges  that  Mr.  Wragge  was  killed 
on  the  public  road  or  way  crossing  the  rail- 
road track.  In  our  statute  the  term  'public 
highway'  is  used  as  designating  those  roads 
laid  out  by  sp^lal  act  of  the  legislature,  or  a 
road  created  in  pursuance  of  the  legislature, 
or  roads  taken  charge  of  by  the  public  offi- 
cers under  authority  of  law.  They  are  such 
as  are  usually  laid  out  by  the  officers  of  the 
law  In  the  first  Instance,  or  are  taken  In 
charge  of  by  the  officers  of  the  law,  and  kept 
up  and  maintained,  upon  which  persons  are 
required  to  work,  or  are  kept  in  repair  at  the 
public  expense.  I  need  not  go  into  the  defini- 
tion or  attempt  to  explain  to  you  the  private 
right  of  way  which  one  or  more  men  may 
have  to  pass  over  the  lands  of  another,  but 
will  go  directly  to  what  we  sometimes  term 
•neighborhood  roads,'  where  they  are  known 


by  various  names.  It  means  this:  tiiat  a 
'path,'  as  termed  in  the  old  books,  may  be 
beaten  across  the  premises  of  another  or  oth- 
ers, and  the  public  travel  along  that  line  may 
continue  in  order  to  make  It  a  public  road;  it 
is  not  essentially  necessary,  nor  is  it  neces- 
sary that  the  public  officials  of  the  govern- 
ment should  have  sui)ervlslon  or  control  of 
that  road.  It  is  a  public  road  if  the  public 
have  used  it  for  twenty  or  more  years  ad- 
versely, because  the  Idea  is  this:  Persons 
may  pass  or  repass  in  a  road  or  traveled  wa^ 
across  the  premises  of  another.  If  they  do  so 
by  mere  acquiescence  or  consent  of  the  own- 
ers of  the  land,  that  does  not  give  them  a 
right  in  the  sense  In  which  that  term  Is  used. 
On  the  contrary,  if  they  pass  by  permission, 
their  right  then  is  the  right  of  permission,— a 
leave  to  do  so.  But  a  neighborhood  road  be- 
comes a  public  road  when  the  twenty  years 
have  elapsed,  and  the  public  have  acquired 
the  right  to  travel  it;  a  right  in  themselves, 
separate  and  distinct  from  a  mere  permission. 
What  constitutes  that  right?  The  traveling 
of  a  road  from  time  immemorial,  or  for  over 
twenty  years,  or  for  so  much  longer  as  the 
evidence  may  disclose,  would  be  a  question 
of  fact  for  your  consideration  In  determining 
whether  the  public  had  a  right  or  not  to  trav- 
el that  road.  Upon  that  I  can  express  no 
opinion.  The  right,  if  It  once  exists,  or  the 
public  exercise  it,  or  if  it  is  once  asserted  and 
maintained  by  the  public,  or  that  right  Is  ac- 
quiesced in  or  recognhsed  by  the  owners  of 
the  lands,  recognized  In  the  public  at  the  ex- 
piration of  twenty  years,  It  ripens  and  grows 
into  a  legal  right  It  may  have  begun  In  tres- 
pass, but  use  for  twenty  years  has  ripened  In- 
to a  legal  right 

'The  seventh  request  of  the  plaintiff  Is  as 
follows:  The  fact  that  all  persons  who  de- 
sire to  do  so  have  been  accustomed  to  cross 
a  railroad  at  a  certain  place,  with  the  knowl- 
edge and  acquiescence  of  the  railroad  com- 
pany, is  not,  of  Itself,  sufficient  to  establish 
the  legal  right  to  cross;  but  there  must  be 
something  more,  something  to  show  an  ad- 
verse use  of  the  crossing,  or  something  to 
show  that  the  railroad  company  recognized 
the  right  of  the  public  to  cross  at  the  point  in 
question.'    I  so  charge  you. 

"The  eighth  request  of  the  plaintiff  is  as 
follows:  *If  from  the  testimony  you  find 
that  the  crossing  in  question  has  been  used 
by  the  public  Jor  twenty  years  or  more,  and 
the  use  has  been  of  an  adverse  character, 
or  that  this  right  to  cross  by  the  public  has 
been  recognized  by  the  railroad  company, 
then  the  crossing  is  a  "travded  place"  with- 
in the  meaning  of  the  statute,  and  the  de- 
ceased was  entitled  to  statutory  signals.' 
That  Is  correct,  because  the  law  requires 
these  signals  to  be  given  at  a  public  highway, 
street,  or  traveled  way  crossing  the  railroad, 
and  It  is  the  duty  of  railroads  to  know  or 
to  determine  what  are  public  highways, 
streets,  or  traveled  places,  and  to  ring  a  bell 
or  to  sound  a  whistle  as  the  statute  requites. 
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It  woold  not  do  for  the  railroad  to  be  the 
•ole  judge,  and  to  be  able  to  say  that  a 
certain  highway  is  not  a  highway,  and  there- 
by establish  the  fact  The  law  says  what  a 
highway,  public  road,  or  traveled  place  is; 
and  what  the  law  says  is  a  public  highway, 
road,  or  traveled  place  Is  a  place  where  these 
signals  must  be  given. 

**The  ninth  request  of  the  plaintiff  Is  as 
follows:  'When  a  railroad  company  know- 
ingly permits  a  place  not  a  highway  crossing 
to  be  used  as  a  crossing  by  the  general  pub- 
lic for  years,  it  is  bound  to  use  reasonable 
care  at  such  crossing,  even  though  there 
is  no  statute  on  the  subject*  As  an  abstract 
proposition  of  law,  that  Is  correct;  but,  as 
I  have  charged  you,  this  action  is  brought 
upon  an  allegation  in  the  complaint  based 
upon  the  statute,  which  I  have  read  to  you; 
and,  while  the  proposition  is  abstractly  cor- 
rect, I  do  not  see  its  relevancy  to  this  case. 

'*The  tenth  request  of  the  plaintiff  is  as 
follows:  'If  from  the  evidence  you  find  the 
crossing  in  question  is  not  a  "traveled  place" 
within  the  meaning  of  the  statute,  but  that 
it  has  been  used  by  the  general  public  as  a 
crossing  for  years,  and  that  this  use  has 
been  acquiesced  in  by  the  railroad  company, 
then  such  company  is  bound  to  use  reason- 
able care  and  prudence  at  such  crossing;  and 
it  is  for  you  to  determine  whether  or  not 
reasonable  care  and  prudence  required  that 
at  the  place  in  question  some  signals  should 
be  given  of  an  approaching  train,  and 
whether  such  signals  were  given  is  a  ques- 
tion of  fact  for  you.'  I  charge  you  that  it 
is  a  question  of  fact  for  you  to  say  under 
this  complaint  whether  the  railroad  com- 
pany failed  to  sound  a  whistle  or  ring  a  bell, 
as  alleged  in  the  complaint;  and  as  I  said  on 
the  preceding  request,  as  an  abstract  propo- 
sition of  law  it  is  correct 

**The  ninth  request  of  the  defendant  is  as 
follows:  That  if  the  jury  find  from  the 
evidence  that  the  road  referred  to  In  the 
testimony  was  entirely  upon  the  uninclosed 
lands  of  a  private  cori>oration,  and  used  by 
that  corporation  for  its  own  purposes  and 
for  the  purposes  of  its  employes,  agents, 
or  customers,  and  that  it  led  only  from  the 
public  road  to  the  phosphate  works  of  the 
owner  of  the  land,  that  would  not  justify  the 
Jury  in  finding  the  road  to  be  a  public  road/ 
I  have  charged  you  what  a  public  road  was, 
and  I  cannot  charge  you  upon  the  facts  of 
this  case;  but,  if  the  testimony  satisfies  you 
as  to  the  existence  of  the  facts,  that  law  is 
correct 

''The  tenth  request  of  the  defendant  Is  as 
follows:  'That,  even  if  the  jury  find  that 
the  road  referred  to  in  the  testimony  was  a 
public  road,  the  mere  fact  that  the  bell  was 
not  rung  or  the  whistle  blown  for  at  least 
500  yards  from  the  crossing,  and  kept  ring- 
ing or  blowing  until  the  locomotive  passed 
the  crossing,  would  not  be  sufllcient  proof  of 
negligence;  but  that  the  plaintiff  must  prove. 
In  addition  to  the  failure  to  give  these  sig- 


nals, that,  but  for  such  failure,  the  injury 
would  not  have  occurred.'  I  cannot  cliarge 
you  that  request,  and  I  refuse  it 

"The  eleventh  request  of  the  defendant  is 
as  follows:  'That,  even  if  the  Jury  find, 
from  the  evidence  that  the  railroad  com- 
pany was  guilty  of  negligence,  they  are  not 
authorized  in  finding  a  verdict  against  the 
company  if  they  find  that  the  deceased  was 
not  exercising  slight  care  in  avoiding  colli- 
sion with  the  company's  train.'  That  is  sub- 
stantially correct,  because  the  absence  of 
slight  care  or  neglect  is  given  in  the  defini- 
tion of  gross  negligence. 

"The  thirteenth  request  of  the  defendant 
is  as  follows:  'That  no  damage  can  be  re- 
covered in  this  suit  if  the  jury  conclude  to 
find  any  damages  except  damages  for  the 
actual  loss  of  deceased's  wife  and  children 
by  his  death,  and  nothing  must  be  given  for 
the  sufferings  of  deceased  or  the  loss  of  his 
society  to  the  widow,  or  the  wounded  feel- 
ings of  the  widow  or  children,  or  as  a  pun- 
ishment to  the  railroad  company.'  That  la 
correct,  and  I  so  charge  you. 

"The  fourteenth  request  of  the  defendant 
Is  as  follows:  'That  where  a  public  way 
depends  upon  adverse  use,  by  adverse  use 
is  meant  such  use  as  is  indicative  of  a  use 
against  the  will  and  consent  of  the  land- 
owner.' That  is  correct,  and  I  have  already 
charged  you  that 

"The  fifteenth  request  of  the  defendant  is 
as  follows:  'That  recognition  by  the  own- 
er of  a  legal  right  in  the  public  to  a  road 
means  a  recognition  of  their  right  to  use  it 
againpt  his  will  and  consent.'  That  is  cor- 
rect, and  I  have  already  charged  you'thatr 
if  the  public  assert  an  adverse  right  to  use 
It  and  do  use  it  for  twenty  years,  it  ripens 
into  a  legal  right,  and  makes  it  a  public  high- 
way. 

'*The  eleventh  request  of  the  plaintiff  is  as 
follows:  'If  you  find  that  the  verdict  should 
be  for  the  plaintiff,  then  you  should  give 
such  damages  as  you  may  think  propcnrtioned 
to  the  injury  resulting  from  the  death  of 
Henry  H.  Wragge  to  his  widow  and  chil- 
dren, respectively,  for  whom  and  for  whose 
benefit  this  action  is  brought.  And  in  esti- 
mating damages  the  circumstances  to  be  con- 
sidered are  the  age  of  the  deceased,  the 
amount  of  his  earnings,  his  habits,  health, 
and  the  probable  duration  of  his  life.'  That 
is  correct  only  I  do  not  limit  ^ou  to  that  I 
leave  the  entire  testimony  to  you,  upon 
which  you  may  see  fit  to  base  your  verdict 
Now,  gentlemen,  this  action  is  brouglit  for 
the  benefit  of  the  widow  and  children  to  re- 
cover from  the  railroad  company  the  loss 
they  have  sustained  by  the  death  of  the  fa- 
ther and  husband.  If  you  find  that  the  rail- 
road company  killed  Henry  H.  Wragge 
through  negligence,  as  described  in  the  com- 
plaint, then  what  was  the  loss?  What  was 
the  loss  to  them?  What  was  their  sup- 
port and  subsistence,  and  what  did  they  re- 
ceive fronii  him?    It  may  be— and  I  do  not 
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nMan  to  express  any  opinion— that  a  man 
may  make  a  large  amount  of  money,  and  yet 
all  of  It  may  not  be  expended  upon  the  f  am- 
Oj;  It  may  not  be  necessary  for  their  siqH 
port  and  maintenance.  Therefore  the  ques- 
tion you  will  consider  is  to  compensate  them 
in  damages  for  the  loss  in  a  pecuniary  point 
of  view  the  widow  and  children  have  sus- 
tained by  being  depriyed  of  husband  and 
father.  In  writing  your  rerdlct,  if  you  'find 
for  the  plaintiff  you  will  say,  *We  find  for 
the  plaintiff  so  many  dollars,  writing  out  the 
amount  in  words.  If  you  find  for  the  de- 
fendant, your  verdict  will  be,  *We  find  for 
the  defendant'  *' 

Defendant  made  and  filed  the  following 
exceptions:  "The  defendant  herein  excepts 
to  the  ruling  and  instructions  of  his  honor, 
the  presiding  Judge,  in  charging  the  Jury, 
in  the  following  particulars,  viz.:  (1)  That 
his  honor,  the  presiding  Judge,  erred  in  refus- 
ing to  charge  the  Jury  as  requested  by  de- 
fendant: *That  section  1692  makes  any 
railroad  company  neglecting  to  give  the  sig- 
nals required  by  the  statute  liable  in  dam- 
ages for  any  injury  to  any  person  at  the 
crossing  of  a  public  road,  provided  that  fail- 
ure to  give  such  signals  was  a  proximate 
cause  of  the  injury.'  (2)  That  his  honor,  the 
presiding  Judge,  erred  in  modifying  the  said 
request  to  charge  by  changing  the  word 
'proximate'  so  as  to  make  it  read  that  such 
failure  to  ring  a  bell,  etc.,  contributed  to  the 
injury,'  without  explaining  to  the  Jury  the 
meaning  of  the  word  'contributed.'  (8)  That 
his  honor,  the  presiding  Judge,  erred  in  re- 
fusing to  charge  as  requested  by  defendant, 
that  plaintiff  must  prove  by  the  preponder- 
-tnce  of  the  evidence'  that  the  statutory  sig- 
nals were  not  given,  and,  further,  that  the 
failure  to  give  these  signals  caused  the  death 
of  the  deceased;  that  is  to  say,  that  if,  un- 
der the  circumstances  proved  in  this  case, 
the  statutory  signals  had  been  given,  the  de- 
ceased would  not  have  come  to  his  death. 
(4)  That  his  houor,  the  presiding  Judge,  err- 
ed in  modifying  the  said  foregoing  request  by 
changing  the  expression,  that  if,  under  the 
circumstances  proved  in  this  case,  the  statu- 
tory signals  had  been  given,  the  deceased 
would  not  have  come  to  his  death,'  into 
these  words:  *If  the  neglect  to  give  such 
signals  contributed  to  the  injury,'  without 
explaining  to  the  Jury  the  meaning  of  the 
word  'contributed.'  (5)  That  his  honor,  the 
presiding  Judge,  erred  in  refusing  to  charge, 
as  requested  by  defendant:  "That,  even  if 
the  Jury  find  that  the  road  referred  to  In  the 
testimony  was  a  public  road,  the  mere  fact 
that  the  bell  was  not  rung,  or  the  whistle 
blown,  for  at  least  feOO  yards  from  the  cross- 
ing, and  kept  ringing  or  blowing  until  the 
locomotive  passed  the  crossing,  would  not 
be  sufficient  proof  of  negligence,  but  that 
the  plaintiff  must  prove,  in  addition  to  the 
failure  to  give  these  signals,  that,  but  for 
such  failure,  the  injury  would  not  have  oc- 
curred.' " 

T.25s.E.no.2 — 6 


Jos.  W.  BamweU,  for  appellant  Murphy 
ft  Legare,  for  respondent. 

McIYBR,  0.  J.  The  plaintiff,  as  adminis- 
tratrix of  the  personal  estate  of  her  deceased 
husband,  brings  this  action  to  recover  dam- 
ages for  the  killing  of  her  said  husband  by 
the  defendant  company's  negligence.  The 
allegation  is  that  the  deceased  was  killed  by 
a  collision  with  the  engine  of  said  company, 
while  attempting  to  cross  the  railroad  track 
at  a  point  where  it  was  intersected  by  a 
public  road  along  which  the  deceased  was 
traveling;  and  that  such  collision  was  caused 
by  the  failure  of  the  defendant  company  to 
give  the  signals  required  by  section  1685  of 
the  Revised  Statutes  of  1833  when  approach- 
ing such  a  crossing.  At  the  outset  of  the 
case  the>  circuit  Judge  ruled  (to  which  ruling 
there  was  no  exception)  that  the  only  cause 
of  action  set  out  in  the  complaint  was  the 
failure  on  the  parfof  the  defendant  to  give 
the  signals  required  by  the  statute  when  ap- 
proaching such  a  crossing,  and  the  trial  pro- 
ceeded under  that  ruling.  At  the  dose  of 
the  testimony  his  honor.  Judge  Aldrlch,  be- 
fore whom  the  case  was  tried,  charged  the 
Jury  as  is  fully  set  out  in  the  "case."  The 
Jury  having  rendered  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  fL2,500,  a  motion  for 
a  new  trial  on  the  minutes  was  made,  and 
the  circuit  Judge  ordered  a  new  trial  unless 
the  plaintiff  would  remit  all  over  the  sum  of 
$6,020.50.  The  plaintiff  entered  a  remittitur 
for  such  excess,  and.  Judgment  having  been 
entered  for  the  balance  after  deducting  the 
amount  remitted,  the  defendant  appealed, 
and  served  the  exceptions  set  out  in  the 
record.  For  a  full  understanding  of  the  case 
it  will  be  necessary  to  set  out  in  the  report  of 
the  case  a  copy  of  the  Judge's  charge,  in 
which  he  considers,  in  detail,  the  request 
to  charge,  as  well  as  the  exceptions  taken  for 
the  purpose  of  this  appeal.  It  seems  to  us 
that  these  exceptions  present  but  tw6  gener- 
al questions:  (1)  Whether  there  was  any  er- 
ror in  refusing  to  charge,  as  requested,  that, 
in  order  to  render  the  defendant  liable,  the 
Jury  must  conclude  that  the  failure  to  give 
the  required  statutory  signals  was  the  "prox- 
imate" cause  of  the  Injury  sustained;  (2) 
whether  there  was  any  error  in  omitting  to 
explain  to  the  Jury  the  meaning  of  the  term 
"contributed"  as  used  in  the  statute,  and  In 
refusing  to  adopt  the  interpretation  of  that 
term  as  suggested  In  the  defendant's  request 
to  charge,  because  It  went  too  far.  This  be- 
ing an  action  under  section  1692  of  the  Re- 
vised Statutes  of  1893,  it  is  proper  to  set  out 
here  the  precise  terms  of  the  statute,  which 
reads  as  follows:  "If  a  person  is  injured  In 
his  person  or  property  by  collision  with  the 
engines  or  cars  of  a  railroad  corporation  at 
a  crossing,  and  It  appears  that  the  corpora- 
tion neglected  to  give  the  signals  required  by 
this  article,  and  that  such  neglect  contrib- 
uted to  the  injury,  the  corporation  shall  be 
liable  for  all  damages  caused  by  the  collision. 
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or  to  a  fine  recoyenible  by  indictment,  unless 
it  is  shown  that,  in  addition  to  a  mere  want 
of  ordinary  care,  the  person  injured,  or  the 
person  having  charge  of  his  person  or  prop- 
erty,' was,  at  the  time  of  the  collision,  guilty 
of  gross  or  willful  negligence,  or  was  acting 
in  Tiolatlon  of  law,  and  that  such  gross  or 
willful  negligence,  or  unlawful  act,  contrib- 
uted to  the  injury.'*  Now,  it  will  be  ob- 
served that  there  is  nothing  in  the  language 
found  in  this  section  calculated  to  convey  the 
idea  that  the  legislature  intended  to  make 
the  liability  of  the  railroad  company  de- 
pendent upon  the  fact  that  the  neglect  to 
give  the  statutory  signals  was  the  proximate 
cause  of  the  injury  complained  of;  and,  on  the 
contrary,  the  language  used  implies  no  such 
intention.  All  that  the  statute  requires  is 
that  the  neglect  to  give  the  prescribed  sig- 
nals shall  contribute  to  the  injury,  which,  in 
our  Judgment,  is  a  very  different  thing  from 
sayinjg:  that  such  neglect  must  be  the  proxi- 
mate cause  of  the  injury.  In  the  case  of 
Thompson  v.  Railroad  Co.,  24  S.  C.  366,  the 
action  was  to.  recover  damages  for  the  de- 
struction, by  fire,  of  certain  property,  under 
the  allegation  that  such  fire  was  communi- 
cated by  sparks  from  the  locomotive  of  the 
defendant  company,  and  the  action  was 
based  upon  the  provisions  of  section  1511 
of  the  General  Statutes  of  1882;  and  it  was 
lield  that  under  the  provisions  of  that  section 
the  question  as  to  proximate  or  remote  cause 
was  eliminated,  and  the  only  inquiry  was 
whether  the  case  fell  within  the  terms  of 
that  section.  As  we  said  in  that  case:  "Un- 
der the  terms  of  the  act  there  can  be  no  ne- 
cessity for  an  inquiry  as  to  whether  the  fire 
caused  by  the  act  of  the  company  or  its 
agents  was  the  proximate  or  remote  cause  of 
the  destruction  of  the  property  in  question, 
as  would  have  been  the  case  under  the  old 
law;  for  It  declares  in  absolute  terms,  with- 
out any  qualifications,  that  the  company  shall 
be  liable  for  the  destruction  of  property  by 
fire  which  originated  within  the  limits  of  the 
right  of  way  from  some  act  of  the  company 
or  its  agents  or  employes,  and  this  precludes 
any  inquiry  as  to  whether  the  fire  so  origi- 
nating was  the  proximate  or  remote  cause  of 
the  damage  complained  of."  While  it  is  true 
that  the  case  Just  quoted  from  arose  under  a 
different  section  from  that  upon  which  the 
present  action  is  based,  yet,  as  it  seems  to 
us,  the  principle  upon  which  that  decision 
rests  is  applicable  here.  That  principle  is 
that,  where  a  statute  imposes  a  liability  un- 
der certain  conditions  therein  prescribed,  the 
only  question  is  whether  such  conditions  are 
found  to  exist  in  a  given  case,  and  not 
whether,  under  the  general  law,  apart  from 
the  provisions  of  the  statute,  liability  would 
accrue.  Now,  in  the  case  under  considera- 
tion the  question  is  whether  the  conditions 
prescribed  in  section  1692  of  the  Revised 
Statutes,  upon  which  this  action  is  based, 
are  found  to  exist;  so  that  the  first  inquiry 
is,  what  are  those  conditions?  and  this  is  an- 


swered by  the  express  terms  of  the  statute^ 
which  declares  that  when  a  person  Is  Injured 
by  collision  with  an  engine  of  a  railroad  com- 
pany at  a  crossing,  and  it  appears  that  such 
company  neglected  to  give  the  prescribed 
statutory  signals,  "and  that  such  neglect  con- 
tributed to  the  injury,*'  the  company  shall 
be  liable,  except  in  certain  cases,  which  need 
not  be  specified  here,  as  there  is  no  pretense 
that  such  exceptions  are  applicable  here. 
Now,  under  the  express  terms  of  this  statute, 
the  only  inquiry,  so  far  as  the  point  we  are 
now  considering  is  concerned,  Is  not  whether 
the  neglect  to  give  such  signals  was  the 
proximate  cause  of  the  Injury,— as  might 
have  been  the  case,  apart  from  the  provisions 
of  this  statute,— but  the  inquiry  is,  in  the  lan- 
guage of  the  statute,  whether  "such  neg- 
lect contributed  to  the  Injury."  The  cases  of 
Glenn  v.  Railroad  Co.,  21  S.  C.  466;  Petrie 
V.  RaUroad  Co.,  29  S.  0.  303,  7  S.  B.  515,  and 
Brown  v.  Laurens  Co.,  38  S.  C.  282,  17  S,  E. 
21,— cited  by  counsd  for  appellant,— are  not, 
in  our  Judgment,  in  point  In  Glenn's  Case 
the  negligence  complained  of  was  the  failure 
to  supply  the  engine  with  a  headlight;  and, 
as  it  conclusively  appeared  from  the  plain- 
tiff's own  testimony  that  the  absence  of  the 
headlight  *liad  nothing  to  do  with  causing 
the  injury,"  as  stated  in  one  part  of  the  oi)in- 
ion,  and,  in  another  place,  *that  the  absence 
of  the  headlight  in  no  way  contributed  to- 
wards causing  the  injury  complained  of,"  it 
was  very  clear  that  the  plaintiff  could  not  re- 
cover; for,  while  there  was  evidence  of  neg- 
ligence on  the  part  of  the  railroad  company 
in  failing  to  provide  a  headlight,  th^e  was 
no  evidence  tending  to  show  that  such  negli- 
gence had  anything  whatever  to  do  with 
causing  the  injury,  and  in  no  way  contrib- 
uted to  such  injury,  for,  as  was  pointedly 
said  by  that  great  Jurist,  Gibson,  C.  J.,  in 
Hart  V.  Allen,  2  Watts,  116,  "the  defendant 
is  answerable  for  the  consequences  of  negli- 
gence, and  not  for  its  abstract  existence," 
and  hence  such  negligence  must,  in  some 
way,  be  connected  with  the  Injury  complain- 
ed of.  In  that  case,  certainly,  there  is  noth- 
ing to  indicate  that  the  court  held  that  the 
negligence  alleged  must  be  the  proximate 
cause  of  the  injury  complained  of.  So,  too, 
in  Petrie's  Case,  the  court,  in  passing  upon 
the  question  whether  the  motion  for  nonsuit 
was  properly  refused,  after  affirming  the  rule 
as  laid  down  in  Glenn's  Case,  proceeded  "to 
Inquire  whether  there  was  any  evidence  tend- 
ing to  show  that  the  failure  on  the  part  of 
the  defendant  to  give  the  signals  required  by 
statute  in  any  way  contributed  to  the  in- 
Jury  complained  oV^  and  not  a  word  was 
said  indicating  that  it  was  necessary  to  show 
that  such  failure  was  the  proximate  cause 
of  the  injury  complained  of.  As  to  the  case 
of  Brown  v.  Laurens  Co.,  it  will  be  sufficient 
to  say  that  the  action  there  was  not  based 
upon  any  such  statute  as  that  upon  which 
the  present  action  is  based,  and  hence  what 
was  said  as  to  proximate  cause  does  not  ap- 
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ply  here.  We  are  of  the  opinion,  therefore, 
that  so  much  of  the  exceptions  as  Impute  er- 
ror to  the  circuit  judge  In  refusing  to  Instruct 
the  Jury  that,  to  entitle  the  plaintifP  to  re- 
cover in  this  case,  they  must  be  satisfied  that 
the  negligence  Imputed  to  the  defendant  was 
the  proximate  cause  of  the  injury  complained 
of,  must  be  overruled. 

This  brings  us  to  the  consideration  of  the 
second  general  question  above  stated.  This 
question  may  be  divided  into  two  branches: 
First,  whether  the  circuit  Judge  erred  in 
omitting  to  explain  to  the  Jury  the  meaning 
of  the  term  "contributed,"  as  used  in  the 
statute;  second,  whether  the  Interpretation 
put  upon  that  word  in  defendant's  requests 
to  charge  was  the  correct  interpretation. 
As  to  the  first  branch  of  this  inquiry,  it  Is 
sufficient  to  say  that  there  was  no  request 
that  the  circuit  Judge  should  define  or  ex- 
plain the  meaning  of  the  term  "contributed" 
in  his  charge;  so  that  the  only  real  Inquiry 
is  whether  the  circuit  Judge  erred  in  refus- 
ing the  request  of  defendant  to  charge  the 
Jury,  as  asked  in  one  of  the  requests,  that 
the  plaintiff  must  not  only  prove  that  de- 
fendant failed  to  give  the  statutory  signals, 
but  must  also  show  "that  the  failure  to  give 
these  signals  caused  the  death  of  the  de- 
ceased; that  is  to  say,  that  If,  under  the 
circumstances  proved  in  this  case,  the  stat- 
utory signals  had  been  given,  the  deceased 
would  not  have  come  to  his  death'*;  or,  as 
was  asked  in  another  reqilest,  that  the  Jury 
should  be  Instructed  that,  to  enable  the 
plaintiff  to  recover,  she  mqst  prove,  "in  ad- 
dition to  the  failure  to  give  these  signals, 
that,  but  for  such  failure,  the  injury  would 
not  have  occurred."  These  two  requests, 
though  expressed  in  different  phraseology, 
practically  amount  to  the  same  thing,  to 
wit,  that  the  plaintiff  could  not  recover  un- 
less the  jury  should  conclude  from  the  evi- 
dence, not  only  that  defendant  neglected  to 
give  the  required  statutory  signals,  but  also 
that  such  neglect  was  the  efficient  cause  of 
the  injury  complained  of.  Now,  it  Is  quite 
certain  that  the  statute  does  not  contain 
any  such  language  as  that  used  in  either 
request,  but  only  requires  that,  as  a  condi- 
tion precedent  to  defendant's  liability,  it 
shall  be  made  to  appear  that  the  neglect  to 
give  the  signals  "contributed"  to  the  injury 
complained  of.  So  that  the  practical  in- 
quiry Is  whether  this  word,  by  which  the 
legislature  saw  fit  to  express  its  intention, 
should  properly  be  Interpreted  to  mean  the 
same  thing  as  that  expressed  by  the  words 
used  In  the  request  to  charge.  The  well- 
settled  pule  is  that  words  used  In  a  statute 
must  be  given  their  ordinary  and  popular 
signification,  unless  there  is  something  in 
the  statute  requiring  a  different  Interpreta- 
tion. As  was  held  by  this  court  In  Akers  v. 
Rowan,  83  a  O.,  at  page  470,  12  S.  E.  171: 
"One  of  the  primary  rules  in  the  construe* 
tlon  of  a  statute  Is  that  the  words  used 
tliereln  aboald  be  taken  In  their  ordinary 


and  popular  signification,  unless  there  is 
something  in  the  statute  requiring  a  differ- 
ent interpretation.  Cooley,  Const.  Lim.  58, 
50;  Potter,  Dwar.  St  127-146.  Thip  is  real- 
ly nothing  more  than  a  rule  of  common 
sense,  for  It  must  be  supposed  that  the  leg- 
islature, In  enacting  a  statute,  intended  that 
the  words  used  therein  should  be  under- 
stood in  the  sense  in  which  they  are  ordi- 
narily and  popularly  understood  by  the  peo- 
ple, for  whose  guidance  and  government  the 
law  was  enacted,  unless  there  is  some- 
thing in  the  statute  showing  that  the  words 
In  question  wfere  used  in  some  other  sense." 
Now,  as  it  is  apparent  tliat  there  is  nothing 
in  the  statute  here  under  consideration  to 
indicate  that  the  word  "contributed"  was 
used  in  any  other  than  its  ordinary  and  pop- 
ular signification,  the  only  inquiry  is,  what 
is  such  signification?  This  word  is  of  fre- 
quent occurrence  in  the  text-books  and  in 
the  decided  cases,  where  It  most  frequently 
appears  in  questions  of  contributory  negli- 
gence. The  foundation  upon  which  the  doc- 
trine that  contributory  negligence  on  the 
part  of  the  plaintiff  will  constitute  a  de- 
fense to  an  action  to  recover  damages  for 
an  injury  caused  by  the  negligence  of  an- 
other rests  is  that,  when  such  injury  may 
be  partly  the  result  of  the  defendant's  neg- 
ligence and*  partly  the  result  of  the  plain- 
tiff's own  negligence,  the  court  will  not  un- 
dertake to  graduate  or  apportion  the  dam- 
ages according  to  the  contribution  from 
either  side,  but  wQl  leave  the  parties  as 
they  found  them.  This  repels  the  idea  that 
the  word  "contributed"  or  "contributory" 
ever  has  been  understood  to  bear  such  an 
interpretation  as  that  claimed  for  it  by  ap- 
pellant. On  the  contrary,  it  seems  to  us 
that  in  the  ordinary  and  popular  significa- 
tion of  the  term,  one  thing  is  understood  to 
contribute  to  a  given  result  when  such 
thing  has  some  share  or  agency  In  producing 
such  result,  and  is  not  understood  to  convey 
the  idea  that  such  thing  was  the  effidetit  cause 
of  such  result  in  the  sense  that  without  it  such 
resxdt  would  not  have  occurred;  for  it  is  possi- 
ble such  result  may  have  occurred,  even  in  the 
absence  of  the  thing  which  is  supposed  to 
have  had  some  share  or  agency  in  producing 
such  result  To  apply  this  to  the  case  in 
hand,  it  may  have  been  possible  that  the 
disaster  would  have  occurred  even  if  there 
had  been  no  neglect  on  the  part  of  the  de- 
fendant to  give  the  signals;  and  yet,  if  there 
was  such  neglect  on  the  part  of  the  defend- 
ant company,  and  such  neglect  contributed 
in  any  way  to  the  disaster,  in  the  sense  that 
it  had  any  share  or  agency  in  bringing 
about  the  disaster,  the  defendant  under  the 
express  terms  of  the  statute,  would  still 
have  been  liable.  It  seenas  to  us,  therefore, 
tiiat  there  was  no  error  on  the  part  of  the 
circuit  Judge  in  instructing  the  Jury  in  the 
express  terms  of  the  statute,  and  no  error  in 
refusing  to  instruct  the  Jury  as  requested 
by  the  def  endiuat. 
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Having  reached  this  conclusion,  the  posi- 
tion taken  by  the  counsel  for  respondent, 
that  none  of  the  requests  to  charge  could 
properly  be  considered,  because  not  pre- 
sented to  the  circuit  Judge  in  the  form  pre- 
scribed by  the  rules  of  court,  becomes  im- 
material in  the  case,  and  therefore,  ordina- 
rily,  would  not  be  considered.  But  as  that 
position  involyes  a  question  of  practice 
which  it  Is  important  for  the  interests  of 
the  bar  to  settle,  we  will  not  decline  to  con- 
sider it  now.  This  position  is  based  upon 
the  rule  of  the  circuit  court  which,  among 
other  things,  requires  counsel  to  note,  in  the 
margin  opposite  each  request  to  charge,  the 
authorities  relied  on  to  support  the  posi- 
tion of  the  law  contained  therein,  and  pro- 
duce the  same  when  required  by  the  court 
This  position  is  conclusively  disposed  of  by 
the  fact  that  it  nowhere  appears  that  any 
such  position  was  taken  before  the  circuit 
judge,  or  that  he  was  requested  to  make, 
or  did  make,  any  ruling  upon  the  subject; 
and  hence,  under  the  well-settled  rule,  there 
is  nothing  before  this  court  to  review.  Be- 
sides, it  appears  that  the  circuit  judge,  with- 
out objection,  either  from  counsel  or  from 
the  court  Itself,  so  far  as  the  "case''  shows, 
did  consider  and  dispose  of  each  request; 
and,  in  the  absence  of  any  evidence  to  the 
contrary,  we  must  assume  that  the  requests 
were  submitted  in  proper  form.  The  point 
of  the  objection  seems  to  be  that  counsel  for 
appellant  failed  to  note,  in  the  margin  of 
his  requests,  the  authorities  upon  which  he 
relied;  but,  for  all  that  appears  in  the 
"case,"  no  authorities  were  relied  upon,  and, 
if  so,  of  course  none  could  be  noted.  At  all 
events,  it  seems  to  us  that  this  court  would 
be  going  very  far— much  further  than  we 
are  disposed  to  go— to  refuse  to  consider 
whether  a  circuit  judge  has  erred  in  refus- 
ing to  charge  a  proposition  of  law,  simply  be- 
cause it  was  presented  in  a  request  alleged  to 
have  been  framed  in  disregard  of  a  technical 
requirement  of  a  rule  of  the  circuit  court; 
'  especially  when  such  refusal  was  not  based 
upon  a  failure  to  comply  with  such  tech- 
nical requirement  The  judgment  of  this 
court  is  that  the  Judgment  of  the  circuit 
court  be  afOnned. 
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ARCHEB  et  aL  v.  LONG,  Sheriff. 

(Supreme  Court  of  South  Carolina.     July  16, 
1896.) 

Claim  and  Dblivbrt— Altbrnativb  Judghbht— 
Fabtial  Pbkpormakcb. 

Where  there  is  a  judgment  in  favor  of 
defendant,  in  claim  and  delivery,  for  the  return 
of  the  property,  and  in  the  alternative  for  its 
value,' in  a  epecified  sum,  and  iplaintiff  returns 
only  part  of  the  property,  he  will  be  permitted 
to  show  the  value  of  the  property  not  returned. 
Mclver.  C.  X,  dissenting,  on  the  ground  that 
plaintiff  may  show  only  the  valoe  of  the  prop- 
erty retamed. 


Appeal  from  common  pleas  drcoH  court  of 
Union  county;  Benet  Judge. 

Action  of  claim  and  delivery  by  Sarah  J. 
Archer  and  others,  against  J.  Q.  Long,  sher- 
iff, In  which  there  was  a  judgment  in  favor 
of  defendant  for  a  return  of  the  property, 
or  for  the  sum  of  $1,700,  the  value  thereof,  in 
case  of  failure  to  return  it  Only  part  of 
the  property  was  returned  to  defendant, 
and  it  was  sold  under  execution  for  1345.10, 
which  sum  was  applied  on  the  Judgment 
From  an  order  denying  a  motion  by  plain- 
tiffs to  be  allowed  to  introduce  testimony 
showing  the  value  of  the  property  not  re- 
turned, they  appeaL    Beversed. 

For  prior  reports,  see  11  S.  E.  86;  14  S.  B. 
24,  26;  15  S.  B.  380;  13  a  B.  996;  19  S.  B. 
696;  20  S.  B.  539. 

Judge  Beret's  order  was  as  follows: 
'This  was  an  action  of  claim  and  deliv- 
ery, tried  at  the  October  term,  1890,  of  this 
court  The  verdict  and  Judgment  were  in 
favor  of  the  defendant,  for  the  return  of  the 
property  in  dispute,  or  for  the  sum  of 
$1,700,  the  value  thereof,  in  case  a  recovery 
could  not  be  had,  and  for  the  costs  and  dis- 
bursements of  the  action.  The  sheriff  be- 
ing a  party  to  the  suit  execution  was  is- 
sued to  and  lodged  with  the  coroner  of  the 
county,  who,  on  April  15,  1893,  delivered  to 
the  defendant  a  part  of  the  property  de- 
scribed in  the  execution,  and  made  return 
that  the  balance  of  it  could  not  be  found. 
He  also  made  return  upon  the  execution 
that  the  plaintiffs  had  no  property  within 
his  county  whereof  he  could  levy,  as  com- 
manded therein.  The  defendant  &s  sheriff 
of  the  county,  then  advertised  and  sold  that 
part  of  the  property  which  had  been  re- 
turned to  him,  under  and  by  virtue  of  cer- 
tain executions  in  his  hands  which  he  had 
levied  upon  it  aud  it  brought  $345.10,  which 
was  applied  towards  the  partial  satisfac- 
tion of  said  executions,  leaving  still  due 
and  unpaid  thereon  a  considerable  balance. 
On  August  3,  1894,  an  order  in  supplem^i- 
tary  proceedings  herein  Was  made  by  his 
honor.  Judge  Watts,  then  the  presiding 
judge  in  this  circuit  by  which  J.  Wright 
Nash,  Bsq.,  was  appointed  referee,  to  take 
and  certify  the  examination  of  H.  F.  Means 
and  W.  J.  Beaty,  as  executors  of  the  last 
will  and  testament  of  Bobert  Beaty,  Sr.,  de- 
ceased, who  was  alleged  to  be  indebted  tp 
plaintiffs.  This  is  a  motion  on  the  part  of 
plaintiffs  'for  an  order  allowing  plaintiffs  to 
introduce  testimony  in  their  behalf,  before 
J.  W.  Nash,  who  has  heretofore  been  ap- 
pointed special  master,  showing  the  value 
of  that  part  of  the  property  described  (n 
the  complaint  which  was  not  found  by  the 
coroner,  and  delivered  by  him  to  the  de- 
fendant, as  well  as  on  other  points.'  The 
last  clause  in  the  notice  of  the  motion  above 
quoted  is  very  general,  but  counsel  for 
plaintiffs  stated  at  the  hearing  that  the  only 
points  upon  which  they  desired  to  Introduce 
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testimony  were-^First,  to  show  the  value  of 
that  part  of  the  property  Tfhich  was  not  re- 
turned to  the  defendant,  and  that  for  the 
purpose  of  haying  thie  court  order  that  the 
ralue  of  that,  as  shown  by  such  testimony, 
be  paid  upon  the  Judgment  in  full  satisfac- 
tion thereof;  and,  second, .  to  show  that  the 
judgment  herein  Is  yoid,  because  Judge 
Wallace,  before  whom  the  cause  was  tried^ 
was  disqualified,  on  account  of  being  Inter- 
ested in  the  event  of  the  suit,  in  that  he 
was,  at  the  time  of  the  trial,  a  creditor  of 
one  of  the  plaintifts,  to  wit,  Mrs.  Jessie  H. 
Thomson.  Upon  this  latter  point,  it  is  ad- 
mitted by  counsel  for  the  plaintiffs  that  they 
[the  plaintiffs]  have  already  heretofore  made 
a  motion  to  set  aside  the  Judgment  herein 
upon  this  very  same  ground;  that  the  said 
motion  was  duly  heard  by  his  honor,  Judge 
Witherspoon,  who,  after  hearing  the  affida- 
vits and  evidence  pro  and  con,  passed  an 
order  in  which  he  refused  the  motion  upon 
the  merits;  that  from  this  order  an  appeal 
was  taken  to  the  supreme  court,  which  was 
dismissed;  that  thereafter  the  plaintiffs 
moved  the  supreme  court  to  reinstate  their 
appeal;  and  that  said  motion  was  refused, 
after  having  been  heard  on  its  merits,  and 
an  order  filed  to  that  effect.  Now,  It  Is 
clear  to  my  mind,  that  upon  both  these 
points  the  plaintiffs  are  estopped,— upon  the 
first  })j  the  judgment  and  verdict  herein; 
and  upon  the  second  by  the  order  of  Judge 
Witherspoon.  To  allow  them  to  Introduce 
the  testimony  which  they  propose  would  be 
to  open  up  for  reconsideration  and  review 
matters  that  have  already  been  duly  and 
solemnly  considered,  and  passed  into  the 
judgment  of  this  court.  This  cannot  be 
done.  It  is  therefore  oVdered  that  the  mo- 
tion b^,  and  it  is  hereby,  refused.  It  is  fur- 
ther ordered  that  the  original  notice  of  this 
motion  and  the  affidavit  of  A.  O.  Means  be 
filed  herewith." 
The  grounds  of  appeal  were  as  follows: 
"Because  his  honor,  W.  C.  Benet,  the  presid- 
ing judge,  erred:  (1)  In  holding  that  the  plain- 
tiffs were  estopped  from  showing  the  value  of 
that  part  of  the  property  which  was  not  re- 
turned to  the  defendant,  for  the  purpose  of  hav- 
ing the  court  order  that  the  value  of  that  part, 
as  shown  by  such  testimony,  be  paid  upon  the 
Judgment,  in  full  satisfaction  thereof.  (2)  In 
holding  that  the  plaintiffs  were  estopped 
from  showing  that  the  Judgment  herein  is 
void,  because  Judge  Wallace,  before  whom 
the  cause  was  tried,  was  disqualified,  on  ac- 
count of  being  interesced  in  the  event  of 
the  suit  (3)  In  holding  that  to  allow  plain- 
tiffs to  introduce  the  testimony  which  they 
propose  would  be  to  open  up  for  reconsid- 
eration and  review  matters  that  have  al- 
ready been  duly  and  solemnly  considered, 
and  piassed  Into  the  judgment  of  the  court 
(4)  5n  holding  that  the  plaintiffs  could  not 
introduce  the  testimony  which  they  pro- 
posed, as  that  would  be  to  open  up  for  re- 
consideration and  review  matters  already 


duly  and  solemnly  considered,  and  passed 
into  the  judgment  of  the  court  <5)  In 
passing  his  said  order  on  matters  which 
were  neither  presented  nor  embraced  in 
the  foregoing  notice  or  the  accompanying 
affidavit  (6)  In  holding  that  the  price  of 
the  property,  at  the  sale  by  the  sheriff,  un- 
der execution  herein,  on  sales  day  in  May, 
1893,  was  the  sole  and  proper  credit  on  the 
judgment,  and  execution  herein.  (7)  In 
holding  that  there  is  still  due  and  owing  a 
considerable  balance  on  the  execution  In 
said  action.  (8)  In  not  nolding  that,  inas- 
much as  the  verdict  and  judgment  herein 
decided  title  in  A.  G.  Means  of  the  property 
in  dispute,  that  the  plaintiffs,  as  third  par- 
ties, could  not  be  held  for  the  proposed  bal- 
ance on  judgment,  amounting,  under  his 
honor's  ruling,  to  about  $2,200,  instead  of 
the  just  and  lawful  sum  of  about  $150,  as 
the  balance  due.  (9)  In  not  holding  that  the 
defendant  was  committed  and  restricted  to 
his  plain  statutory  remedy  of  suit  upon  the 
outstanding  replevin  bond,  which  is  abso- 
lutely good  and  gilt-edged,  and,  with  condi- 
tion broken  by  the  alleged  omission  to  re- 
turn a  part  of  the  property  In  dispute,  pre- 
sents to  said  defendant  full  and  adequate 
legal  remedy  for  any  balance  herein  due. 
(10)  In  refusing  and  overruling  plaintiffs' 
motion,  as  above  set  out" 

W.  W.  Thomson,  for  appdUnts.  Carlisle  & 
Hydrlck,  for  respondent 

GARY,  J.  •  This  action  was  commenced  on 
the  11th  of  August,  1888,  for  claim  and  deliv- 
ery of  nine  mules,  three  wagons,  five  cows, 
seven  hogs,  a  lot  of  farming  imt>lements,  and 
a  threshing  madiine  and  fan.  The  case  was 
tried  at  the  October,  1890,  term  of  the  court, 
and  resulted  in  a  verdict  for  the  defendant 
for  the  return  of  the  property  in  dispute,  or 
for  the  sum  of  $1,700,  the  value  thereof,  in 
case  a  delivery  could  not  be  had.  Judgment 
was  entered  in  accordance  with  the  verdict, 
and  for  the  costs  and' disbursements  of  the  ac- 
tion. The  sheriff  being  a  party  to  the  suit, 
the  coroner  of  the  county,  with  whom  the  exe- 
cution was  lodged,  delivered  to  the  defendant 
a  part  of  the  property  described  in  the  execu- 
tion on  the  15th  of  April,  1893,  and  made  a  re- 
turn that  the  balance  could  not  be  found.  A. 
G.  Means,  the  father  of  the  plaintiffs,  In  his 
affidavit  states  that  the  remainder  of  the  prop- 
erty, consisting  of  three  mules,  three  cows,  and 
five  hogs,  was  worth,  in  his  judgment,  not 
exceeding  $150.  The  affidavit  of  the  defend- 
ant, among  other  facts,  states  that  "be  duly 
advertised  the  property  so  returned  to  him, 
under  and  by  virtue  of  executions  In  his  hands 
against  A.  G.  Means,  Sr.,  under  which  he  hsd 
levied  upon  It  when  the  action  was  com- 
menced against  him,  and  sold  the  same  at 
public  auction  on  sales  day  in  May,  1898,  and 
that  it  brought  the  sum  of  $345.10,  whldi  was 
applied  towards  the  satisfaction  of  said  execu 
tlons,  and  that  afler  such  application  said 


86 


25  SOIJTHEASTBBN  RBPOBTBB. 


(S.  C. 


execntlons  still  remained  unsatisfied,  and  tliat 
no  part  of  the  costs  und  disbursements  of  this 
action  has  been  paid,  and  that  the  Judgment 
and  execution  herein  still  remained  unsatis- 
fied." His  afiidavit  further  sets  forth  in  detail 
the  rendition  and  entry  of  two  other  Judg- 
ments in  his  favor  against  the  plaintiffs,  and 
that  executions  thereupon  were  duly  issued 
and  lodged  with  the  coroner,  that  the  same 
have  been  returned  wholly  unsatisfied,  and  re- 
main unpaid.  On  the  23d  of  July,  1894,  his 
honor.  Judge  Watts,  granted  an  order,  In  sup- 
plementary proceedings,  which,  after  the  usual 
preliminary  recitals,  proceeds  as  follows:  "It 
Is  further  ordered  that  the  said  Henry  P. 
Means  and  W.  J.  Beaty,  as  executors  of  the 
last  wiU  and  testament  of  Robert  Beaty,  de- 
ceased, be,  and  each  of  them  is  hereby,  re- 
quired to  appear  before  me  at  my  chambers 
at  Spartanbuig,  S.  C,  on  Friday^  the  3d  day 
of  August,  1894,  at  10  o'clock  a.  m.,  to  be  ex- 
amined on  oath  concerning  the  indebtedness 
of  them,  and  each  of  them,  to  the  plalntifte 
named,  or  any  or  either  of  them."  A  copy  of 
this  order  was  served  upon  W.  W.  Thomson, 
Esq.,  plaintiffs*  attorney,  on  the  24th  day  of 
July,  1894.  At  the  request  of  W.  W.  Thom- 
son, his  honor.  Judge  Watts,  postponed  the 
examination,  and  appointed  J.  W^  Nash  spe- 
cial master  to  take  the  testimony  and  certify 
the  examination  of  said  parties  at  such  time 
and  place  as  he  might  appoint.  Duncan  &  San- 
ders, then  plaintiffs'  attomesrs,  served  notice 
on  defendant's  attorneys  that  they  would 
make  a  moti<m  before  his  honor,  Judge  Benet, 
at  Spartanburg,  on  the  7th  of  August,  1896, 
for  an  order  allowing  the  plaintiffs  to  intro- 
duce testimony  in  their  behalf  before  J.  W. 
Nash,  who  had  been  appointed  special  master, 
showing  the  value  of  that  part  of  the  property 
which  was  not  found  by  the  coroner,  and  de- 
livered by  him  to  the  defendant,  "as  well  aa 
on  other  material  points  in  the  matter."  The 
record  in  the  case  showed  that,  under  the  or- 
der of  his  honor.  Judge  Watts,  the  special 
master  appointed  by  him  had  held  a  refer- 
ence on  July  12,  1895,  and  had  taken  and  re- 
ported the  testimony  of  the  persons  ordered  to 
be  examined.  The  motion  was  heard  by  his 
honor.  Judge  Benet,  and  refused,  for  the  rea- 
sons stated  in  his  order,  which,  together  with 
appellants'  exceptions,  will  be  incorporated  in 
the  report  of  the  case. 

No  objection  seems  to  have  been  urged 
against  granting  the  order  on  the  ground  that 
J.  W.  Nash  was  no  longer  fecial  master  at 
the  time  the  motion  was  made.  The  second 
exception  has  been  abandoned.  This  court 
will  therefore  consider  the  only  other  question 
raised  by  the  exception,  to  wit,  whether  his 
honor,  the  circuit  Judge,  was  in  error  in  refus- 
ing the  motion  on  the  ground  that  "to  allow 
them  to  introduce  the  testimony  which  they 
propose  would  be  to  open  up  for  reconsiders^ 
tion  and  review  matters  that  have  already 
been  duly  and  solemnly  considered,  and  psas- 
ed  Into  the  Judgment  of  the  court"  Ttke 
plalntlflii'  motion  was  not  Intended  to  raise 


'any  question  as  to  the  validity  of  the  Judg- 
ment, nor  any  matters  adjudicated  by  It,  but 
to  have  a  fact  ascertained  occurring  after  the 
rendition  of  the  Judgment,  to  wit,  the  amount 
necessary  to  satisfy  the  Judgment  after  cred- 
iting it  with  the  property  returned  to  the  de- 
fendant. When  the  question  arose  as  to  the 
amount  necessary  to  satisfy  the  Judgment,  it 
was  important  to  ascertain  this  fact,  so  as  to 
be  able  to  carry  Into  effect  the  provisions  of 
the  Ck>de  as  to  supplementary  proceedings, 
without  detriment  to  the  rights  of  at  least 
some  of  the  parties  to  the  action.  Subdivis- 
ion 2  of  section  312  of  the  CJode  of  ClvU  Pro- 
cedure is  as  follows:  "After  the  issuing  of 
an  execution  against  property,  and  upon  proof 
by  afladavit  of  a  party,  or  otherwise,  to  the 
satisfaction  of  the  court,  or  a  Judge  thereof, 
that  any  Judgment  debtor  has  property  which 
he  refuses  to  apply  towards  the  satisfaction  of 
the  Judgment,  such  court  or  Judge  may  by  an 
order  require  the  Judgment  debtor  to  appear 
at  a  specified  time  and  place  to  answer  con- 
cerning the  same;  and  such  proceedings  may 
thereupon  be  had,  for  the  application  of  the 
property  of  the  Judgment  debtor,  towards  the 
satisfaction  of  the  Judgment,  as  are  provided 
upon  the  return  of  an  execution."  Section 
313  of  the  Code  of  Civil  Procedure  provides: 
"After  the  issuing  of  execution  against  the 
property  any  person  indebted  to  the  Judgment 
debtor  may  pay  to  the  sheriff  the  amount  of 
his  debt,  or  so  much  thereof  as  shall  be  neces- 
sary to  satisfy  the  execution.  ♦  ♦  ♦ »»  it 
will  thus  be  seen  how  important  It  is  to  know 
the  amount  remaining  unpaid  on  the  execu* 
tion. 

It  is  a  familiar  principle  that  a  court  of 
equity  will  exercise,  even  by  an  independent 
action  in  a  proper  *case,  its  powers  of  in- 
junction, by  restraining  proceedings  under 
a  Judgment  and  execution  which  have  been 
paid.  So,  whenever  it  becomes  necessary, 
during  the  progress  of  a  case,  to  know  the 
extent  to  which  payments  have  been  made 
on  a  Judgment,  the  court  will  render  all  rea- 
sonable aid  to  ascertain  such  fact.  The  ob- 
ject of  section  283  of  the  Code  of  Civil  Pro- 
cedure, under  which  the  Jury  rendered  the 
verdict  herein,  is  thus  stated  by  Mr.  Chief 
Justice  Mclver,  in  Finley  v.  Cudd,  42  S.  a 
127,  20  S..E.  34:  "It  seems  to  us  that  the  real 
object  of  the  section  of  the  Code  under  which 
this  question  arises  is  of  a  twofold  character: 
First,  to  protect  the  rights  of  the  true  owner 
of  the  property,  and  to  regain  possession  of 
his  property  in  specie,  if  practicable;  second, 
to  save  the  party  who  may  be  innocently, 
but  illegally,  in  possession  of  the  prop^ty 
of  another  from  being  compelled  to  pay  such 
value  as  the  Jury  may  see  fit  to  place  upon 
the  property,  by  giving  him  the  alternative 
of  returning  the  property  to  its  rightful  own- 
er and  only  paying  such  damages  for  its 
detention  as  may  be  determined  to  be  prop- 
er." If  the  plaintiff  returns  the  chattels  ad- 
Judged  to  be  the  property  of  the  defendant,, 
within  a  reasonable  time,  in  as  good  con- 
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lUtlon  as  they  were  at  the  time  the  Judg- 
ment wftB  rendered,  and  pays  whatever  dam- 
ages have  been  assessed,  together  with  the 
costa  of  the  action,  the  Judgment  wUl  thereby 
become  inoperative,  and  satisfaction  should 
be  entered  upon  the  record.  In  this  case 
the  Jury  rendered  an  alternative  verdict  for 
the  value  of  the  property,  but  did  not  assess- 
any  damages.  Therefore,  in  this  case,  a  re- 
turn of  the  property,  within  a  reasonable 
time  after  the  rendition  of  the  Judgment,  in 
as  good  condition  as  when  the  Judgment 
was  rendered,  and  payment  of  the  costs, 
would  have  extinguished  the  Judgment 
When  a  part  of  the  property  is  returned,  but 
not  within  a  reasonable  time,  nor  in  as  good 
condition  as  when  the  Judgment  was  ren- 
dered, the  property  so  returned  works  satis- 
faction of  the  Judgment  in  the  proportion 
which  the  value  of  the  returned  property 
bears  to  the  value  of  all  the  property  as 
assessed  by  the  Jury.  The  value  of  the 
property  is  concluded  by  the  verdict  of  the 
Jury,  and  is  the  standard  by  which  to  de- 
termine the  proportionate  amount  that  should 
be  credited  on  the  Judgment;  and  as  it  is  not 
known  at  this  time  what  amount  is  still 
due  on  the  Judgment,  the  plaintiffs  should 
be  allowed  to  renew  their  motion,  looking 
towards  the  ascertainment  of  this  fact  Trlm- 
mier  v.  Vise,  17  S.  O.  504.  It  is  the  Judgment 
of  this  court  that  the  order  of  the  circuit 
court  be  reversed. 

MdVBR,  O.  J.  (dissenting).  The  defend- 
ant, as  sheriff,  having  levied  upon  certain 
personal  property  as  the  property  of  one 
A.  O.  Means,  Sr.,  under  certain  executions 
in  his  office  against  said  Means,  the  plain- 
tiffs set  up  a  claim  thereto,  and  brought 
this  action  of  claim  and  delivery  to  recover 
the  possession  thereof  from  the  defendant, 
who  had  seized  the  same  under  said  exe- 
cutions; and,  the  plaintiffs  having  given  the 
reguired  undertaking,  the  property  was  de-. 
llvered  to  them.  The  action  of  claim  and 
delivery  resulted  in  a  verdict  for  defendant, 
and  for  a  return  of  the  property,  and,  in  case 
such  return  could  not  be  made,  for  the  sum 
of  $1,700,  the  value  thereof;  and  Judgment 
was  entered  in  accordance  with  the  verdict 
and  for  the  costs  and  disbursements  of  the 
action.  Upon  appeal  from  such  Judgment  It 
was  affirmed  by  the  supreme  court.  From 
this  Judgment  plaintiffs  could  have  relieved 
themselves  by  doing  one  of  two  things:  (1) 
By  returning  the  property  in  dispute,  and 
paying  the  costs  of  the  action;  (2)  by  paying 
the  value  of  the  property,  as  finally  fixed  and 
detarmined  by  the  Judgment  together  with 
the  costs.  It  appears  now  that  the  plain- 
tiffs have  returned  only  a  part  of  the  said 
property,  and  that  they  cannot  return  the 
balance.  '  So  that  the  practical  inquiry  is,  to 
what  amount  are  the  plaintiffs  entitled  to 
credit  on  the  whole  value  of  the  property  as 
ascertained  and  finally  determined  by  the 
judgment?  It  seems  to  me  that  the  obvious 
uiswer  is  that  the  amount  of  the  credit  to 


which  plaintifte  are  entitled  is  the  real  value 
of  the  property  which  was  returned.  For, 
if  ncme  of  the  property  had  been  returned, 
then  certainly  the  plaintiffs  would  have  been 
Uable  to  pay  the  whole  amount  of  the  value 
thereof,  as  ascertained  and  finally  determined 
by  the  Judgment;  but  if,  on  the"  other  hand, 
the  plaintiffs  had  returned  all  of  the  property 
in  dispute,  then*  they  could  not  be  required 
to  pay  anything  but  the  costs.  It  seems  to 
me,  therefore,  that  the  question  as  to  what 
is  the  value  of  the  property  which  has  not 
been  returned  is  an  immaterial  inquiry.  And, 
as  the  motion  was  to  allow  the  plaintiffs  to 
introduce  testimony  ''showing  the  value  of  that 
part  of  the  property,  described  in  the  com- 
plaint which  was  not  found  by  the  coroner 
and  delivered  by  him  to  the  defendant  as 
well  as  on  other  material  points  in  the  mat- 
ter," I  think  it  was  properly  refused,  for 
the  reason  that  as  I  have  said,  such  testi- 
mony was  immaterial;  and  the  application 
to  ^troduce  testimony  "on  other  material 
points  in  the  matter,*'  which  in  the  decree 
Of  the  circuit  Judge  is  explained  to  mean 
te&tlmony  as  to  another  point  which  has 
been  formally  abandoned  in  this  case,  be- 
comes likewise  immaterial.  But  while  this 
is  80,  yet  I  am  quite  willing,  in  the  interests 
of  fairness  and  Justice,  that  plalntifTs  shall 
have  an  opportunity,  if  they  so  desire,  to 
apply  for  an  order  allowing  them  to  intro- 
duce testimony  to  show  what  was  the  real 
value  of  the  property  which  was  returned, 
in  order  that  such  value  may  be  credited 
on  the  $1,700  ascertained  by  the  Judgment 
to  be  the  value  of  the  whole  of  the  property; 
for,  while  ^it  does  appear  that  the  portion 
of  the  property  which  was  returned  has  been 
sold  by  the  sheriff,  and  ordinarily  the  amoxmt 
of  such  sale  would  be,  at  least  prima  facie, 
the  test  of  its  value,  yet  if  the  plaintiffs 
can  show  that  its  real  value  exceeded  the 
sum  which  it  brought  at  sheriff's  sale,  I 
think  they  ought  to  be  permitted  to  do  so. 
It  seems  to  me,  therefore,  that  the  proper 
Judgment  in  this  case  is  that  the  ord^  of 
his  honor.  Judge  Benet  be  afllrmed,  but 
without  prejudice  to  the  right  of  the  plain- 
tiffs to  make  another  motion,  upon  due  no- 
tice, for  the  purpose  indicated  above. 

JONES,  J.    I  concur  in  separate  opinion  of 
Chief  Justice  McIVBR. 
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CUNNINGHAM  et  aL  v.  CAUTHEN. 

(Supreme  Ck>art  of  South  Carolina.     July  16, 
189&) 

AppBAii— Costs— Tax ATioN~BxA.MiKATiox  of  Wit- 
ness UNDiR  Act  1883  — Cboss 
•  Int^'rkooatoribs. 

1.  The  prevailing  party  in  an  appeal  is  en- 
titled to  costs,  without  regard  to  tne  final  re- 
sult of  the  action  in  the  circuit  court, 

2.  Such  costs  do  not  fall  within  the  statu- 
tory provision  empowering  the  circuit  judge  to 
direct  in  equity  cases  which  of  the  parties  shall 
pay  the  costs. 
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6.  Where  a  witness  is  examined  under  the 
proTisions  of  Act  1883  (18  St.  at  Large,  878)» 
cross  interrogatories  are  not  necessary;  ana, 
since  the  statute  makes  no  proYision  for  the  tax- 
ing of  costs  for  cross  interrogatories,  a  party 
who  chooses  to  use  them  can  make  no  charge 
for  them. 

Appeal  from  common  pleas  circuit  court  of 
Lancaster  county;   Townsend,  Judge. 

Action  by  William  J.  CumUngham  and  oth- 
ers against  Lewis  J.  Cauthen,  administra- 
tor of  the  estate  of  Andrew  J.  Kibler,  de- 
ceased. From  an  order  made  on  motions  to 
correct  the  taxation  of  costs  as  allowed  by 
the  clerk,  both  sides  appeal.     Modified. 

Order  of  Judge  Townsend. 

"Under  the  decree  and  orders  of  the  court 
herein,  the  clerk  of  this  court  proceeded  to 
tax  the  costs  and  disbursements  of  the  plain- 
tiffs in  this  action,  and  entered  the  same 
in  the  Judgment  in  favor  of  the  plaintiffs, 
and  against  the  defendant  Both  the  plain- 
tiffs and  the  defendant  gave  notice  of  mo- 
tions to  be  made  before  the  court  to  correct 
the  taxation  of  the  costs  as  made  by  the 
clerk  herein,  in  certain  specified  particulars; 
and  the  defendant  also  gave  notice  of  a  mo- 
tion for  an  order  directing  the  clerk  to  tax 
certain  costs  and  disbursements  claimed  by 
the  defendant  against  the  said  plaintiffs. 
These  motions  came  on  to  be  heard  at  Lan- 
caster at  the  last  term  of  the  said  court. 

"The  motion  by  the  defendant  for  an  or- 
der allowing  the  taxation  of  certain  items 
as  costs  and  disbursements  now  taxable  in 
favor  of  the  defendant,  and  against  the 
plaintiffs,  is,  in  effect,  a  motion  for  an  order 
for  Judgment  against  the  plaintiffs,  and  in 
favor  of  the  defendant,  for  such  costs  and 
disbursements.  The  motion  cannot  be  grant- 
ed, for  the  reason  that  it  has  already  been 
finally  adjudged  in  this  action  that  the  costs 
and  disbursements  thereof  shall  be  paid  out 
of  the  estate  of  the  defendant's  intestate. 

"This  is  an  equity  cause,  in  which  the 
costs  and  disbursements  are  subject  to  the 
control  of  the  court;  and  the  power  to  di- 
rect the  payment  thereof  has  already  been 
exercised  by  the  court  in  orders  made  at 
.previous  terms,  requiring  that  same  shall  be 
paid  out  of  the  estate  of  the  defendant's  in- 
testate. In  the  order  of  Judge  Witherspoon, 
dated  January  16,  1891,  it  is  directed  that 
the  costs  of  this  action  be  paid  by  the  estate 
of  Andrew  J.  Kibler.'  Upon  an  appeal  aft- 
erwards to  the  supreme  court,  this  order 
was  so  far  vacated  as  to  leave  the  question 
as  to  the  payment  of  the  costs  of  the  action 
to  be  determined  by  the  final  decree  of  the 
circuit  court  thereafter  to  be  made.  The 
matter  of  directing  the  payment  of  the  costs 
being  thus  again  referred  to  the  circuit  court, 
a  final  decree  was  made  by  Judge  Gary  on 
the  6th  day  of  May,  18^,  ordering  *that  the 
costs  of  this  action  should  be  paid  out  of  the 
estate  of  Andrew  J.  Kibler.'  An  appeal 
from  this  final  decree  was  taken  by  the  de- 
fendant, one  of  the  grounds  of  appeal  being 
•that  the  circuit.  Judge  erred  in  requiring  the 


costs  of  the  case  to  be  paid  out  of  the  estate 
of  Andrew  J.  Kibler,  deceased.'  The  su- 
preme court  affirmed  the  decree  of  Judge 
Gary  in  every  particular,  and  overruled  the 
above-stated  exception  thereto  taken  by  the 
defendant  Upon  this  Judgment  by  the  su- 
preme court  being  remitted  to  the  circuit 
court,  an  order  was  made  by  Judge  Earle, 
dated  June  19,  1895,  directing  the  entry  of 
Judgment  in  favor  of  the  plaintiffs,  and 
against  the  defendant,  for  certain  specified 
sums,  and  'for  the  costs  and  disbursements 
of  the  said  plaintiffs  in  this  action,  to  be 
taxed  by  the  clerk,  and  entered  in  the  Judg- 
ment against  the  said  defendant'  It  is  very 
clear  from  these  decrees  and  orders  that  it 
has  already  been  finally  adjudged  that  the 
costs  of  this  action  are  to  be  paid  out  of  the 
estate  of  the  defendant's  intestate,  and  that 
no  costs  are  to  be  taxed  against  the  plain- 
tiffs. Therefore  the  motion  by  the  defendant 
for  an  order  that  certain  costs  and  disburse- 
ments be  now  taxed  against  the  plaintiffs 
must  be  refused. 

**The  other  motion  made  by  the  defendant 
as  already  stated,  is  to  correct  the  taxation 
of  costs  made  by  the  clerk  herein  by  disal- 
lowing certain  items  of  costs  and  disburse- 
ments taxed  in  favor  of  the  plaintiffs,  and 
against  the  defendant  As  has  already  been 
shown,  the  orders  and  decrees  heretofore 
made  herein  directed  the  taxation  by  the 
clerk  of  the  costs  and  disbursements  of  the 
plaintiffs  in  this  action,  and  the  entry  there- 
of in  the  Judgment  in  favor  of  the  plaintiffs, 
and  against  the  said  defendant  It  follows, 
therefore,  that  whatever  comes  within  the 
description  'the  costs  and  disbursements  of 
this  action'  was  properly  taxed  by  the  clerk 
and  entered  in  the  Judgment  In  favor  of  the 
plaintiffs,  and  against  the  defendant  The 
only  question  now  open  Is  whether  any  of 
the  Items  of  costs  and  disbursements  al- 
lowed and  taxed  by  the  clerk  fail  to  come 
within  the  description  'the  costs  and  dis- 
bursements of  the  plaintiffs  in  this  action.' 
If  the  costs  and  disbursements  allowed  and 
taxed  by  the  derk  are  costs  and  disburse- 
ments of  the  plaintiffs  in  this  action,  recog- 
nized by  the  statutes  upon  the  subject  then 
such  costs  and  disbursements  were  properly 
taxed  against  the  defendant. 

"The  defendant's  first  objection  is  that 
there  was  $35  too  much  allowed  by  the  clerk 
to  plaintiffs'  attorneys  for  attending  refer- 
ences previous  to  the  first  report  on  the 
ground  that  there  were  only  40  days  of  ref- 
erences, instead  of  47.  The  weight  of  evi- 
dence is  in  favor  of  47,  and  I  sustain  the 
clerk  in  this  allowance,  and  overrule  the  ob- 
jection. I  overrule  the  clerk  in  regard  to 
the  second  allowance  objected  to  by  the  de- 
fendant viz.  $5  for  exceptions  to  the  first 
report  for  the  reason  that  plaintiffs*  excep- 
tions thereto  were  overruled,  I  sustained 
the  third  objection  by  defendant,  viz.  to  the 
allowance  of  $45  to  plaintiffs'  attorneys  for 
costs  on  appeal  to  supreme  court  for  the  rea- 
son that  plaintiffs  did  not  succeed  in  that  ap- 
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peal. .  I  sustain  the  clerk's  allowance  of  $15 
to  plaintiffs'  attorneys  for  three  days'  refer- 
ence concerning  the  second  report,  the 
weight  of  the  testimony  being  tliat  way;  and 
hence  the  defendant's  fourth  objection  is 
overruled.  I  sustain  defendant's  fifth  ob- 
jection, and  overrule  clerk's  allowance  of  $5 
for  exceptions  to  second  report,  on  the 
ground  that  said  exceptions  were  overruled. 
I  sustain  the  sixth  objection  by  defendant, 
and  overrule  this  allowance  to  plaintifits'  at- 
torneys of  all  supreme  court  costs  on  second 
appeal,  because  the  plalntills  did  not  prevail 
in  said  appeal.  I  overrule  defendant's  sev- 
enth objection,  and  sustain  the  allowance  of 
$141  to  the  referee,  on  weight  of  evidence. 
The  defendant's  eighth  objection  must  be 
sustained,  and  the  allowance  by  the  clerk  of 
the  Items  $75,  $5.26,  $1.05,  25  cents,  $96.52, 
$5.10,  $15.40,  $80.25,  $7.60,  $40.12,  $24.75,  and 
$3  are  oven-uled,  on  the  ground  that  all  of 
them  relate  to  appeals  to  the  supreme  court 
in  which  the  plaintiffs  did  not  prevail  in  any 
respect  All  costs  for  defendant  against  the 
plaintiffs  are  alsallowed,  under  previouis  or- 
ders of  this  court  directing  the  estate  of  A 
J.  Kibler  to  pay  all  costs. 

'*It  remains  to  consider  the  motion  by  the 
plaintilfs  to  correct  the  taxation  of  the  costs 
and  disbursements  In  favor  of  the  plaintiffs, 
and  against  the  defendant,  made  by  the  clerk 
herein,  by  allowing  and  taxing  against  the 
defendant  certain  additional  items  of  costs 
and  disbursements.  The  first  item  of  costs 
and  disbursements  proposed  by  the  plaintiffs 
and  disallowed  by  the  clerk  is  the  charge  of 
eight  ($8)  dollars  for  cross  interrogatories  for 
P.  H.  Nelson.'  There  was  no  afladavlt  or  oth- 
er proof  by  the  defendant  in  contradiction  of 
the  aflldavlt  by  the  plaintiffs'  attorney  in  sup- 
port of  this  charge;  but  it  is  objected  by  the 
defendant  that  as  P.  H.  Nelson  was  not  ex- 
amined by  commission,  but  on  notice,  undei; 
the  act  of  1883,  no  charge  for  cross  inter- 
rogatories can  be  allowed.  It  appears  that 
neither  the  attorneys  for  the  defendant  nor 
the  counsel  for  the  plaintiffs  attended  at  the 
examination  of  the  witness  which  was  had 
before  a  notary  public  in  Kershaw  county; 
but  'interrogatories  for  P.  H.  Nelson'  were 
served  by  the  defendant's  attorneys  along 
with  the  notice  of  taking  the  deposition,  and 
•cross  Interrogatories  for  P.  H.  Nelson'  were 
served  by  the  plaintiffs.  The  examination  of 
the  witness  was  held  upon  this  notice  and 
these  interrogatories,  and  his  deposition  was 
used  in  the  cause.  Section  2551  of  the  Ke- 
▼ised  Statutes  provides  for  the  taxation  of 
costs  for  cross  interrogatories,  eight  ($8)  dol- 
lars; and  the  cross  interrogatories  were  as 
necessary  and  proper  in  this  case  as  in  any 
other.  It  is  therefore  considered  that  this 
Item  of  costs  should  have  been  taxed  by  the 
derk  and  entered  in  the  judgment  in  favor 
•f  the  plaintiffs,  and  against  the  defendant 
The  second,  third,  fourth,  and  fifth  items  of 
costs  alleged  by  the  plaintiffs  as  improperly 
disallowed  by  the  clerk  are  as  follows:.  *(2) 
Fdr  Drlefii  for  circuit  judge,  Ist  trial,  $5;   (^ 


for  trial  of  the  case  in  circuit  court,  1st  trial, 
$5;  (4)  for  briefs  for  circuit  judge,  2d  trial, 
$5;  (5)  for  trial  of  the  cause  in  circuit  court, 
2d  trial,  $5,'— of  which  the  second  and  fotirth 
are  allowed,  and  the  third  and  fifth  are  dis- 
allowed. The  sixth  item  of  costs  and  dis- 
bursements alleged  by  the  plaintiffs  as  im- 
properly disallowed  by  the  clerk  is  the  charge 
of  $90,  referee's  fees,  'for  number  of  days 
actually  engaged  in  making  1st  report,  stat' 
ing  accounts,'  etc.;  said  number  of  days  so 
actually  occupied  being  proven  by  the  afiida- 
vit  of  the  referee  as  51  days,  *but  only  char- 
ged by  the  referee  as  30  days  in  stating  ac- 
counts and  making  report'  And  the  seventh 
item  of  costs  and  disbursements  alleged  by 
the  plaintiffs  as  improperly  disallowed  by  the 
clerk  is  the  Item  of  $18,  referee's  fees,  'for  six 
days  occupied  in  the  business  of  the  refer- 
ence in  making  last  report,  restating  the  ac- 
counts,' etc.,  in  conformity  to  the  decrees 
herein.  By  the  order  of  reference  herein,  the 
referee  was  required  to  take  the  testimony, 
report  his  findings  of  fact  and  conclusions  of 
law»  and  state  the  accounts  of  Andrew  J.  Kib< 
ler,  as  administrator  of  the  estate  of  J.  A. 
Cunningham,  with  the  estate  and  with  each 
distributee.  It  was  necessary  that  the  referee 
should,  after  the  conclusion  of  the  taking  of 
the  evidence,  examine  a  large  mass  of  testi- 
mony, scrutinize  a  vast  number  of  vouchers, 
and  thait  he  should  make  numerous  calcula- 
tions of  interest  and  commissions  in  stating 
the  accounts  between  the  said  administrator 
of  Cunningham  and  the  estate  of  his  said  in- 
testate, and  between  the  said  administrator 
and  the  several  distributees,  the  plaintiffs 
herein.  It  was  necessary,  under  the  order 
afterwards  made  to  restate  the  accounts,  that 
the  referee  should  again  make  calculations  of 
interest 'and  commissions  to  conform  the  stat- 
ed account  to  the  principles  settled  by  the  de- 
crees herein.  The  accounts  so  stated  and  re- 
stated extended  over  a  period  of  twenty  or 
twenty-five  years.  The  referee  has  made  affi- 
4avit  that  he  was  so  occupied  on  the  1st  re- 
port for  a  period  of  fifty-one  days;  but  he 
only  charged  for  thirty  days  as  actually  nec- 
essary and  fully  occupied  in  so  examining  the 
testimony  and  vouchers,  and  in  stating  ac- 
counts, and  in  making  said  rei>ort  The  ref- 
eree also  made  affidavit  that  he  was  engaged 
in  restating  the  accounts  and  in  making  the 
second  report  for  the  period  of  six  days. 
This  affidavit  was  before  the  derk,  but  he  al- 
lowed the  referee  only  the  sum  of  three  dol' 
lars  for  each  report,  although  there  was  no  evi- 
dence to  contradict  the  affidavit  of  the  referee 
that  thirty  days  and  six  days,  respectivelyr 
were  occupied  and  were  necessary  in  making 
these  two  reports,  stating  the  accounts,  etc. 
From  the  mass  of  the  testimony  in  the  case, 
and  from  the  length  of  the  accounts  and  the 
reports,  this  affidavit  of  the  referee  Is  fully 
supported  by  the  record.  The  referee  was  at 
the  time  the  clerk  of  the  court,  and  expe- 
rienced in  the  work  of  stating  accounts,  and 
in  the  general  business  of  a  referee.  The  al- 
lowance by  the  derk,  in  taxing  these  costa 
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of  only  three  dollars  In  each  instance,  instead 
of  ninety  dollars  and  eighteen  dollars,  respec- 
tively, as  shown  by  the  affidavits  to  be  cor- 
rect, seems  to  have  been  based  upon  the' 
theory  that,  as  the  Ck>de  allows  three  dollars 
to  a  master  for  making  a  report,  only  three 
dollars  should  be  allowed  to  a  referee  for  the 
time  occupied  by  him  in  stating  accounts,  ex- 
amining evidence,  and  making  his  report,  al- 
though there  is  no  similar  provision  as  to  a 
referee.  Section  2556  of  the  Revised  Stat- 
utes provides  that  *each  referee  shall  be  en- 
titled to  receive  for  every  day  occupied  in 
the  business  of  the  reference  the  sum  of  three 
dollars.'  There  is  no  provision  anywhere  in 
the  statutes  fixing  any  sum  as  the  amount  to 
be  paid  a  i^eferee  for  making  a  report;  but 
the  general  provision  above  quoted,  that  the 
referee  shall  receive  three  dollars  for  every 
day  'occupied  in  the  business  of  the  refer- 
ence,' plainly  covers  the  time  engaged  in  the 
making  of  the  report  The  referee,  who  is  re- 
quired by  the  order  of  reference  to  take  testi- 
nK>ny,  hear  arguments,  state  accounts,  and 
make  a  report,  is  as  clearly  'engaged  in  the 
business  of  the  reference'  during  the  days 
when  he  is  stating  the  account,  examining 
evidence  and  vouchers,  and  making  his  re- 
port, as  when  he  is  taking  testimony.  The 
one  is  as  much  a  part  of  the  business  of  the 
reference'  as  the  other.  The  uncontradicted 
proof  is  that  the  referee  in  this  case  was  oc- 
cupied in  examining  the  evidence.  In  stating 
the  accounts,  and  in  making  up  his  report,  for 
the  full  period  of  thirty  days  before  the  first 
report,  and  for  the  full  period  of  six  days  be- 
fore the  second  report  It  Is  very  clear  that, 
while  so  engaged,  he  was  'occupied  in  the 
business  of  the  reference,'  as  the  orders  of 
reference  required  the  statement  of  accounts 
and  the  making  of  the  reports;  and  it  fol- 
lows that  the  taxation  of  costs  in  this  case 
should  be  corrected  by  striking  out^the  allow- 
ance of  only  three  dollars  for  first  report,  and 
substituting  ninety  dollars  instead,  and  by 
striking  out  the  allowance  of  three  dollars  for 
second  report,  and  substituting  eighteen  iit^ 
stead. 

"It  is  therefore  ordered  that  the  taxation  of 
costs  made  by  the  clerk  herein  be  corrected 
by  charging  therein  in  favor  of  the  plaintiffs, 
and  against  the  defendant  the  following  addi- 
tional items,  mentioned  above,  that  is  to  say: 


As  costs  of  plaintiffs'  attorneys: 
For   cross   interrogatories  for   P.    H. 

Nelson    $    8  00 

For  briefs  for  drcnit  judge,  Ist  trial        5  00 
For  briefs  for  circuit  Judge,  2d  trial        5  00 

Disbursements— Referee's  costs: 
For  number  of  days  actually  occupied 
in  the  business  of  the  reference  in 
making  1st  report  stating  accounts, 

etc.,  30  days,  at  $3.00 90  00 

For  number  of  days  actually  occupied 
in  the  business  of  the  reference  in 
making  2d  report  stating  accounts, 
etc    18  00 


Total  additional  costs  of  referee, 
in  addition  to  other  costs  allowed 
referee  for  taking  evidence,  etc  $108  00 


"The  said  taxation  of  costs  must  then  be 
further  corrected  by  striking  out  the  two  Items 
of  $3  each  allowed  the  referee  In  former  taxa- 
tion for  making  the  1st  and  2d  reports,  re- 
spectively; said  two  items  being  covered  by 
the  two  items  of  $90  and  $18  above  stated. 
The  clerk  will  enter  the  correction  of  the  tax- 
ation of  the  costs  herein  accordingly,  and  will 
amend  and  correct  the  judgment  in  favor  of 
the  plaintiffs,  and  against  the  defendant  so  as 
to  conform  the  same  to  the  amended  taxation 
of  costs.  In  all  other  respects  other  than  as 
above  specified,  the  taxation  of  costs  by  the 
derk  is  confirmed." 

Plaintiffs'  Grounds  of  Appeal. 

"Within  the  time  prescribed  by  law,  the 
plaintiffs  gave  due  notice  of  intention  to  ap- 
peal to  the  supreme  court  of  the  said  state  of 
South  Carolina  from  the  above  order;  and  the 
plaintiffs  now  appeal  to  the  said  supreme 
court,  and  will  move  the  said  court  to  reverse 
or  modify  the  said  order  upon  the  following 
grounds: 

"First  Because  the  circuit  judge,  having 
correctly  concluded  that  the  power  to  direct 
the  payment  of  the  costs  and  disbursements 
of  the  plahitlffs  in  this  action  had  been  al- 
ready exercised  in  previous  orders  of  the  court 
directing  Judgment  in  favor  of  the  plaintiffs, 
and  against  the  estate  of  the  defendant's  Intes- 
tate, for  such  costs  and  disbursements,  erred 
in  concluding  that  the  following  Items  of  the 
costs  and  disbursements  of  the  plaintiffs  In 
this  action  should  not  be  taxed  against  the 
estate  of  the  defendant's  intestate,  that  is  to 
say:  (1)  The  item  of  $5,  plaintiffs*  attorneys' 
costs  'for  exceptions  to  the  first  report'  of  the 
referee,  which  item  was  disallowed  by  the 
circuit  judge  for  the  reason,  as  stated  by  him, 
that  plaintiffs'  exceptions  thereto  were  over- 
ruled.' (2)  The  item  of  $10,  plaintiffs'  attor- 
neys' costs  'for  'making  and  serving  case  on 
appeal  to  supreme  court  1st  appeal';  $15,  for 
'appeal  to  suiireme  court,  1st  appeal';  and 
$20,  for  'argument  in  supreme  court,  1st  ap- 
peal,'~which  said  items  (aggregating  forty- 
five  dollars)  were  disallowed  by  the  circuit 
judge  for  the  reason,  as  stated  by  him,  'that 
plaintiffs  did  not  succeed  in  that  appeal.'  (3) 
The  item  of  $5,  plaintiffs'  attorneys'  costs  for 
'exceptions  to  the  2d  reporf  of  the  referee, 
which  item  was  disallowed  by  the  circuit 
judge,  as  stated  by  him,  'on  the  ground  that 
said  exceptions  had  been  overruled.'  (4)  The 
items  of  plaintiffs'  attorneys*  costs  of  $10,  for 
'making  and  serving  case,  etc.,  on  2d  appeal 
to  supreme  court';  of  $15,  for  'appeal  to  su- 
preme court,  2d  appeal';  and  of  $20,  for  'ar- 
gument in  supreme  court  2d  appeal,'— which 
said  items  were  disallowed  by  the  circuit  judge 
for  the  reason,  as  stated  by  him,  that  'the 
plalntifCs  did  not  prevail  in  said  appeaL'  (5) 
The  items  of  disbursements  by  the  plain- 
tiffs of  $75,  paid  for  'printing  testimony  for 
1st  appeal';  of  $5.26,  paid  'deputy  clerk  for 
copying  report  and  papers';  of  $1.05,  paid 
'probate  judge  for  copying  order  of  sale  of 
Ouniiingham  esAate  (made  by  order  and  for 
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isK  of  dicoit  Judge)';  of  25  cents^  paid  for 
^sending  briefs  to  supreme  court';  of  156.52, 
paid  for  'printing  brief  for  supreme  court';  of 
15.10,  paid  for  'copying  case  for  supreme 
court';  $15.40  and  9^.25,  paid  for  'printing 
points  for  Bupreme.court,  1st  appeal';  of  $7.60, 
paid  for  'copy  of  decision  of  supreme  court*; 
of  $40.12»  paid  for  'printing  2d  brief  for  su- 
preme court';  and  of  $24.75  and  $3,  paid  for 
'printing  points  for  plaintiffs  on  2d  appeal  to 
supreme  &urt,'— which  said  items  were  disal- 
lowed by  the  circuit  judge  for  the  reason,  as 
stated  by  him,  'that  all  of  them  relate  to  ap- 
peals to  the  supreme  court  In  which  plaintiffs 
did  not  prevail  in  any  respect'  (6)  The  items 
of  plaintiffs'  attorneys'  costs  of  $5,  for  'trial 
of  the  cause  in  the  circuit  court,  1st  trial';  and 
of  $5,  for  trial  of  the  cause  in  circuit  couH,  2d 
.trial,'— which  items  were  disallowed  by  the 
circuit  Judge  without  reason  assigned. 

"Second.  Because,  as  to  each  and  every  one 
of  the  items  mentioned  in  division  1  of  these 
grounds  of  appeal,  the  circuit  Judge  erred  in 
setting  aside  and  disregarding  the  previous 
orders  of  the  court  herein  directing  Judgment 
to  be  altered  in  favor  of  the  plaintiffs,  and 
against  the  estate  of  the  defendant's  intestate, 
'for  the  costs  and  disbursements  of  the  said 
plaintiffs  in  this  action,  to  be  taxed  by  the 
clerk.'  • 

"Third.  Because,  as  to  each  and  every  one 
of  the  items  mentioned  under  subdivisions  2, 
4.  and  5  of  division  1  of  these  grounds  of  ap- 
peal, the  circuit  Judge  erreid  in  finding  as  mat- 
ter of  fact  that  same  'relate  to  appeals  to  the 
supreme  court  In  which  plaintiffs  did  not  pre- 
yail  in  any  respect' 

"Fourth.  Because,  even  if  the  items  men- 
tioned under  subdivisions  2,  4,  and  5  of  divi- 
sion 1  of  these  grounds  of  appeal  were  items 
of  costs  and  disbursements  relating  to  appeals 
to  the  supreme  court  tn  which  plaintiffs  did 
•not  prevail  in  any  respect,'  nevertheless  t±ie 
same  are,  as  is  in  effect  found  by  the  circuit 
Judge,  costs  and  disbursements  of  the  plain- 
tiffs in  this  action;  and  the  circuit  Judge  had 
no  power  to  disregard  or  set  aside  in  whole 
or  in  part  the  previous  orders  of  the  court 
herein,  directing  the  entry  of  Judgment  in  fa- 
vor of  the  plahitiffs,  and  against  the  defend- 
ant, for  the  said  'costs  and  disbursements  of 
the  plaintiffs  in  this  action';  and  the  circuit 
Judge  therefore  erred  in  disallovring  the  said 
items,  as  well  as  in  disallowing  all  the  other 
items  above  mentioned,  and  erred  in  failing  to 
order  the  taxation  and  entry  of  all  the  said 
Items  in  the  Judgment  in  favor  of  the  .plain- 
tiffb,  and  against  the  defendant" 

Bmest  Moore,  for  plaintiffs.  B.  BL  &  B. 
B.  Allison,  for  respondent 

HdVBB,  a  J.  In  this  case  both  sides  ap- 
peal from  an  order  made  by  his  honor.  Judge 
Townsend,  on  motion  to  correct  the  taxa- 
tion of  costs  as  allowed  by  the  clerk«  It  ap- 
pears that  the  original  decree  was  rendered 
by    his    honoz« .  Judge    Wltherspoon,    from 


which  both  sides  appealed,  which  was  dis- 
posed of  as  appears  by  the  report  of  the 
case  in  37  S.  C.  123,  and  15  &  E.  017,  from 
which  It  will  be  seen  that  the  plaintiffs 
were  wholly  unsuccessful  in  that  appeal, 
while  the  defendant  succeeded  in  materially 
modifying  the  circuit  decree.  Mr.  Justice 
McCrowan,  delivering  the  opinion  of  this 
court,  in  speaking  of  the  exceptions  to  that 
portion  of  the  decree  of  Judge  Witherspoon 
which  adjudged  "that  the  costs  of  this  ac- 
tion be  paid  by  the  estate  of  Andrew  J. 
Kibler,"  used  the  following  language:  "As 
the  case  will  have  to  go  back  to  the  circuit, 
to  reform  the  account  in  some  respects,  we 
think  it  better  that  the  order  as  to  costs 
should  await  that  accounting.  The  order  as 
to  costs  is  reversed,  without  prejudice." 
The  case,  having  been  remanded  to  the  cir- 
cuit court,  came  on  to  be  heard  by  his  honor, 
Judge  Ernest  Gary,  who  rendered  a  decree 
from  which  both  sides  again  appealed,  as 
will  be  seen  by  reference  to  21  S.  E.  800, 
where  it  appears  that  both  appeals  were 
dismissed,  and  the  decree  of  Judge  Gary 
was,  practically,  affirmed.  In  that  decree, 
Judge  Gary,  in  treating  of  the  matter  of 
costs,  used  the  following  language:  "After 
considering  the  facts,  I  agree  with  Judge 
Witherspoon  that  the  costs  of  this  action 
should  be  paid  out  of  the  estate  of  Andrew 
J.  Kibler,  and  I  so  decree."  The  foregoing 
statement  has  been  deemed  necessary  for  a 
proper  understanding  of  what  seems  to  be 
the  main  question  presented  by  the  present 
appeal.  The  other  facts  may  be  gathered 
from  the  order  of  Judge  Townsend,  which, 
with  the  grounds  of  appeal,  both  on  the 
parts  of  the  plaintiffs  and  defendant  should 
be  incorporated  in  the  report  of  this  case. 

The  main  question,  as  we  understand  it,  is 
as  to  which  side  is  entitled  to  the  costs  of 
the  appeal  to  the  supreme  court  from  the 
decree  of  Judge  Witherspoon,  and  also 
whether  either  side  is  entitled  to  the  costs 
of  the  appeals  from  the  decree  of  Judge  Gary. 
In  the  case  of  Huff  v.  Watkins,  25  S.  G.  243, 
approTing  the  previous  decisions  in  Cleveland 
V.  Cohrs,  13  S.  C.  397,  it  was  held  distinctly 
that  the  statutory  provision  as  to  costs  of  an 
appeal  to  the  supreme  court  was  Intended  to 
allow  such  costs  to  the  prevailing  party  in 
the  appeal,  without  regard  to  the  final  result 
of  the  action.  These  two  cases,  as  well  as 
the  subsequent  case  of  Sease  v.  Dobson,  36 
S.  C.  554,  15  a  E.  703,  704,  were  distinctly 
recogniised  and  followed  in  the  very  recent 
case  of  Sullivan  v.  Latimer,  43  S.  C.  262,  21 
S.  E.  8.  It  must  now  be  regarded  as  set- 
tled that  the  prevailing  party  in  an  appeal, 
whether  he  be  appellant  or  respondent  (Sease 
V.  Dobson,  supra),  is  entitled  to  his  costs  in 
prosecuting  his  appeal,  or  resisting  that  of 
his  adversary,  without  regard  to  the  final 
result  of  the  action  in  the  circuit  court  It 
is  contended,  however,  on  the  part  of  the 
plaintiffs,  that  this  question  has  been  con- 
cluded by  the  decrees  of  Judge  Witherspoon 
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and  Judge  Gary,  adjudging  that  the  co^ts 
of  tbe  action,  which  It  is  claimed  Include 
the  costs  of  the  appeals,  mnst  be  paid  out 
of  the  estate  of  Klbler,  defendant's  intes- 
tate. This  contention  is  based  upon  an  en- 
tire misconception  of  the  true  Intent  and 
effect  of  those  decrees.  It  Is  very  manifest 
that  the  decree  of  Judge  Wltherspoon  was 
not  Intended  to  embrace,  and  could  not  have 
embraced,  the  costs  of  any  appeal  from  hla 
decree,  for  no  such  appeal  had  been  taken 
when  that  decree  was  filed,  and  it  would 
have  been  Impossible  for  any  one  to  know 
that  any  such  appeal  would  thereafter  be 
taken;  and  It  is  equally  manifest  from  the 
terms  used  by  Judge  Gary  in  his  decree  that 
he  did  not  intend  to  embrace  in  his  decree 
any  provision  that  the  costs  of  appeal  should 
be  paid  out  of  the  estate  of  Klbler,  for  he 
says  expressly:  "I  agree  with  Judge  Wlth- 
erspoon that  the  cosfts  of  the  action  should 
be  paid  out  of  the  estate  of  Andrew  J.  Kib- 
ler,"  showing  very  clearly  that  his  inten- 
tion was  to  make  the  same  decree,  as  to 
costs,  which  had  been  made  by  Judge  Wlth- 
erspoon, which,  as  we  have  seen,  could  not 
possibly  be  construed  as  embracing  the  costs 
of  appeal.  But,  even  if  it  were  possible  to 
construe  the  decrees  of  Judges  Wltherspoon 
and  Gary  as  contended  for  by  plaintiffs,  then 
we  would  be  compelled  to  hold  that  those 
Judges  had  no  power  to  make  any  decree 
to  that  effect;  for  in  the  very  recent  case  of 
Hail  v.  HaU  (S.  G.)  22  S.  E.  881,  it  was  dis- 
tinctiy  held  that  the  prevailing  party  in  the 
supreme  court  has  the  right  to  tax  costs 
incurred  on  appeal,  and  they  do  not  fall 
within  the  statutory  provision  empowering 
the  circuit  judge  to  direct,  in  equity  cases, 
which  of  the  parties  shall  pay  the  costs. 
This  ruling  was  in  direct  conformity  to  a 
remark  made  by  the  late  Chief  Justice  Simp- 
son in  Rabb  V.  Flennlken,  32  S.  C.,  at  page 
195,  10  S.  E.  943,  which,  though  then  a 
dictum,  has  since  become  the  law,  by  the 
direct  decision  in  Hall  v.  Hall,  supra.  The 
several  cases  cited  by  counsel  for  plaintiffs 
as  being  in  conflict  with  the  view  hereinbe- 
fore taken  do  not,  in  our  judgment,  present 
any  such  conflict,  for  the  reason  that  the 
question  whi^h  we  have  been  considering 
was  not  made  in  any  of  those  casea  It 
seems  to  us,  therefore,  that  the  circuit  judge 
erred  in  refusing  defendant's  motion  for  an 
order  directing  the  clerk  to  tax  his  costs  in 
his  appeal  from  the  decree  of  Judge  Wlther- 
spoon, in  which  he  prevailed,  in  large  part  at 
least,  and  in  refusing  his  motion  for  an  or- 
der directing  the  clerk  to  tax  his  costs  in- 
curred in  successfully  resisting  the  appeal 
of  plaintiffs  from  Judge  Witherspoon's  de- 
cree. As  to  the  costs  of  the  two  appeals 
from  Judge  Gary's  decree,  in  which  both 
sides  were  unsuccessful,  while  it  might  be 
that  plaintiffs  would  be  entltied,  under  the 
foregoing  cases,  to  the  costs  of  successfully 
resisting  the  appeal  of  defendant,  yet  on  the 
other  hand,  upon  the  same  principle,  the  de- 


fendant would  be  entitled  to  his  costs  in  suc^ 
cessfully  resisting  the  appeal  of  the  plaintiffs 
from  that  decree;  and  thus  one  set  of  costs 
would  set  off  against  the  other,  and  the 
practical  result  would  be  that  neither  side 
should  be  allowed  to  tax  costs  against  the 
other  on  those  appeals. 

The  next  question  which  we  propose  to 
consider  is  whether  there  was  any  error  in 
allowing  plaintiffs  eight  dollars  for  the  cross 
interrogatories  propounded  to  the  witness  P. 
H.  Nelson.  This  witness  was  not  examined 
under  a  commission  sent  to  commissioners, 
under  the  long  and  well  settied  practice,  but 
he  was  examined  under  the  provisions  of  the 
act  of  1883  (18  SL  at  Large,  373).  In  this 
act,  which,  in  terms,  is  declared  to  be  for 
the  purpose  of  providing  an  additional  me- 
thod to  those  then  provided  by  law  for  ob- 
taining the  testimony  of  a  witness  in  certain 
cases,  there  Is  no  provision  for  such  costs  as 
were  here  allowed;  and,  In  the  absence  of 
any  such  provision,  the  well-settied  rule  Is 
that  no  such  allowance  can  be  granted,  as 
the  party  who  claims  costs  must  l>e  able  to 
put  his  flnger  upon  the  statute  allowing  the 
costs  in  question.  There  is  a  provision  for 
such  an  allowance  where  a  witness  Is  exam- 
ined by  commission,  but,  where  he  is  ex- 
amined under  the  provisions  of  the  act  of 
1883,  no  cross  interrogatories  are  necessary 
(Moore  v.  Willard,  30  S.  C.  615,  9  S.  E.  273); 
and,  If  a  party  chooses  voluntarily  to  use 
cross  interrogatories,  he  can  make  no  charge 
for  the  same,  In  the  absence  of  any  statute 
allowing  such  a  cliarge. 

As  to  the  other  points  upon  which  excep- 
tions are  taken  to  the  order  of  the  circuit 
judge  by  these  appeals,  we  agree  with  him, 
for  the  reasons  stated  in  his  order,  and  hence 
such  points  need  not  be  ^further  considered. 
The  judgment  of  this  court  is  that  the  order 
of  the  circuit  judge,  except  where  it  con- 
flicts with  the  views  herein  presented,  be 
affirmed,  and,  as  to  those  points  wherein  it 
is  in  conflict  with  this  opinion,  it  be  re- 
versed, and  that  the  case  be  remanded  to  the 
circuit  court  for  the  puri)ose  of  having  the 
views  herein  announced  carried  into  effect 


(99  Oa.  170) 
MBEKS  ▼.  LOFLET. 
(Supreme  Court  of  Georgia.     June  12,  1896.) 

WlLL8^(88UB  DBVIBAVIT  VBL  NoN  —  EvIDBKCH  ~ 
RBLBVJLNCT^HARMLESb  ErKOR— RbOOUDS  , 

OP  Probate— CoMPETEXCT. 

1.  Upon  the  trial  of  an  issne  of  deviaavlt 
vel  non,  evidence  that  the  propoander  had  been 
appointed  guardian  of  a  grandson  of  the  al- 
leged testatrix  was  irrelevant,  but  its  admis- 
Bion  was  harmless  error,,  the  evidence  being  im- 
material to  the  case. 

2.  Records  from  the  ordinary's  office,  show- 
ing that  the  alleged  will  had  been  admitted  to 
probate  in  common  form,  and  that  the  pro- 
poander had  been  appointed  administrator  with 
the  will  annexed,  and  had  qnalified  as  sach. 
contained  matter  relevant  to  the  issue,  ana 
there  was  no  error  in  admitting  these  records 
over  an  objection  that  they  were  "not  competent 


aaj 


MEEKS  «.  LOFLEY. 


eridenee.'*'  It  does  not,  ai  to  the  partlenlAr  rec- 
wdB  jtust  mentioned,  appear  that  the  qnestion 
was  raised. that  certified  ooplea  shomd  have 
been  offered  instead  of  the  original  records,  and 
therefore  tMs  qaestion  is  not  now  presented 
for  adjudication. 

8.  Although  the  paper  propounded  as  a  win 
redted  that  prerions  adrances  to  a  considerable 
amonnt  had  been  made  to  the  cayeator,  a  son  of 
the  testatrix,  there  was  no  error  in  rejecting  a 
ground  of  caveat  alleging  that  she  was  labormg 
under  the  mistaken  idea  that  the  cayeator  had 
recelyed  advances  from  her,  when  he  had  not 
done  so;  it  appearing  from  other  statements 
contained  in  the  caveat  that  the  advances  refer- 
red  to  were  the  rents  of  certain  land,  as  to  the 
ownership  of  which  there  had  been  a  dispute  be- 
tween the  testatrix  and  the  caveator,  and  that 
he  had  finally  yielded  to  her  claim  of  title.  The 
fact  that  the  caveator  received  the  rents  was 
not  brought  in  qnestion  by  the  caveat,  and  it 
merely  snowed  there  had  been  a  difference  of 
opinion  between  him  and  the  testatrix  npon  a 
question  •  of  title  relative  to  the  land  which 
produced  these  rents. 

4.  There  was  sufficient  evidence  to  show 
the  due  execution  of  the  will,  and  also  to  war- 
rant the  jury  in  finding  that  the  testatrix, 
though  illiterate,  had  knowledge  of  its  contents 
when  she  signed  it 
(Syllabus  by  the  Court)    - 

Error  from  superior  court,  Macon  coun- 
ty;  W.  H.  Fish,  Judge. 

S.  F.  Lofley  offered  for  probate  an  instru- 
ment purporting  to  be  the  will  of  Margaret 
Meeks,  deceased.  Caveat  was  interposed 
by  J.  P.  Meeks.  There  was  a  verdict  for 
the  proxwunder,  and,  a  new  trial  having 
been  denied,  the  cayeator  brings  error.  Af- 
flrmed. 

The  following  Is  the  official  report: 
Lofley  offered  for  probate  In  solemn  form 
the  will  of  Mrs.  Margaret  Meeks,  alleging 
in  bis  petition,. among  other  things,  that  A. 
H.  Greer,  the.  executor  nominated  in  the 
wiD,  having  died  before  Mrs.  Meeks,  peti- 
tioner was  appointed  administrator  with 
the  win  annexed.  By  the  will  testatrix  left 
all  hter  estate  to  her  husband,  Allen  Meeks, 
during  his  life.  She  gave  to  her  son  James 
P.  Meeks  $5,  stating  that  previous  advances 
had  been  made  to  him  of  considerable 
amounts.  She  gave  to  her  two  daughters 
Margaret  and  Mary  Cromer  the  whole  of 
her  estate  in  remainder,  after  the  death  of 
Allen  Meeks,  except  a  small  legacy  to  her 
son,  and,  in  the  event  of  the  death  of  either 
of  the  daughters  before  becoming  possessed 
of  the  legacy,  she  provided  that  then  the 
child  or  children,  if  any  be  living,  of  such 
deceased  legatee,  should  be  entitled  to  such 
legacy,  and  the  same  rule  to  apply  in  case 
they  should  both  die.  Caveat  was  interpos- 
ed by  tames  P.  Meeks.  There  was  a  ver- 
dict for  the  propounder,  and,  the  motion  for 
a  new  trial  made  by  the  caveator  being 
overruled,  he  excepted. 

The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Further,  because  the  court  er- 
red in  admitting  in  evidence,  over  the  ob- 
jection of  caveator,  the  original  order  of  the 
ordinary,  being  the  order  appointing  S.  T. 
liofley  as  guardian  of  John  Cromer,  for  the 


purpose  of  showing  the  appointment  of 
Lofley  as  guardian  of  John  Cromer,  minor 
son  of  Margaret  Cromer;  said  order  bel/ig 
Identified  only  by  the  testimony  of  the  clerk 
of  the  court  of  ordinary,  showing  that  said 
order  was  a  genuine  original  record  from 
the  ordinary's  office.  The  objection  of  ca- 
veator was  that  it  was  not  competent  evi- 
dence, a  certified  copy  being  the  proper  and 
best  evidence.  Error  in  admitting,  over  ob- 
jection of  caveator,  the  original  record  book, 
purporting  to  be  from  the  court  of  ordinary, 
containing  the  record  of  letters  of  adminis- 
tration with  the  will  annexed,  granted  to  S. 
T.  Lofiey,  and  Lofley*s  bond  as  administra- 
tor, for  the  purpose  of  showing  the  Interest 
qf  Lofley  as  a  propounder  of  the  will;  said 
record  book  being  Indentlfled  only  by  the 
testimony  of  the  clerk  of  the  court  of  ordi- 
nary, showing  that  it  was  the  genuine  orig- 
inal record  from  the  ordinary's  office.  Ca- 
veator's objection  was  that  it  was  not  com- 
petent evidence.  In  a  note  to  this  ground 
and  the  ground  last  above,  the  court  states: 
••When  the  record  and  papers  from  the  ordi- 
nary's office  was  offered,  Mr.  Perry  testi- 
fied that  he  was  now  the  clerk  of  the  court 
of  ordinary,  and  knew  the  records  and  pa- 
pers to  be  the  genuine  and  original  records 
and  papers  from  the  ordinary's  court;  that 
he  brought  them  from  the  ordinary's  office, 
but  was  not  the  clerk  of  the  court  of  ordi- 
nary at  the  time  said  records  were  made. 
Caveator  objected  to  said  records  and  pa- 
pers, because  the  original  was  not  admissi- 
ble In  evidence,  but  certified  copies  were  the 
highest  and  best  evidence."  Error  in  strik- 
ing caveator's  amended  caveat,  on  the 
ground  that  It  was  too  vague,  uncertain, 
and  indefinite,  and  not  sufficient  in  law. 
All  the  grounds  of  the  original  caveat  had 
previously  been  withdrawn  by  counsel  for 
caveator.  The  grounds  of  amended  caveat, 
were:  (1)  The  will  should  not  be  establish- 
ed, because,  at  the  time  of  making  it  Mar- 
garet Meeks  was  laboring  under  the  mis- 
taken idea  that  this  defendant  had  received 
previous  advances  by  and  from  her,  •*when, 
in  fact,  said  advances  were  the  rents  from 
this  caveator's  own  land,  that  this  caveator 
afterwards  unwillingly  abandoned  to  testa- 
trix, and  which  forms  a  part  of  the  estate 
bequeathed,— -gave  the  same  to  said  testa- 
trix by  abandoning  the  same  to  her.  (2) 
Then  caveator  left  the  state  of  Georgia  on 

or  about  the day  of ,  1859,  and 

returned  in  1880  to  see  his  said  parents, 
and  collect  rents  due  to  him  from  testatrix 
and  her  husband.  At  the  time  of  his  said 
return  a  difficulty  arose,  under  a  misappre- 
hension of  the  caveator's  real  rights  as  to 
said  land,  between  caveator  and  said  testa- 
trix, and  he  immediately  returned  to  Texas, 
his  former  home,  and  said  testatrix  imme- 
diately made  her  will,  while  still  mad 
with  this  defendant,  and  While  she  was  un- 
duly prejudiced  against  him  by  reason  of 
said  difficulty  aforesaid."    Further,  because 


94 


25  SOUTHBASTBRN  REPOBTBB. 


(Oil 


tbe  yerdict  was  unsupported  by  Jaw  and 
evidence,  as  movant  contends  the  evidence 
showed  that  the  testatrix  was  Illiterate,  and 
it  did  not  appear  that  the  will  was  read 
over  to  her,  or  that  she  had  knowledge  from 
any  source  of  Its  contents.  Upop  this  last 
ground  the  testimony  showed  that  the  three 
witnesses  to  the  will  were  John  M.  Greer, 
clerk  of  the  superior  court,  and  ordinary 
when  the  will  was  signed,  W.  M.  Greer,  and 
0.  A.  Greer;  that  tAe  handwriting  in  the 
body  of  the  will  was  that  of  A.  H.  Greer; 
that  John  M.  Greer  and  W.  M.  Greer  are 
both  dead,  and  so  is  A.  H.  Greer,  who  was 
the  executor  named  In  the  will;  that  Mrs. 
Meeks  could  not  read  nor  write,  but  could 
drive  a  good  bargain,  was  a  good  business 
woman  for  an  Illiterate  one,  and  in  the 
opinion  of  several  witnesses  was  consid' 
ered  sane  and  competent  to  make  a  wiU; 
that,  a  number  of  years  after  the  will  was 
made.  It  was  found  by  C.  A.  Greer  among 
other  papers  In  the  office  of  his  father,  A. 
H.  Greer,  after  his  father's  death,  sealed 
up  In  an  envelope  with  the  words  "Last  will 
and  testament  of  Mrs.  Margaret  Meeks" 
written  on  the  envelope  In  the  handwriting 
of  A.  H.  Greer;  that  G.  A.  Greer  notified 
the  heirs  of  Mrs.  Meeks,  and  they  came  and 
got  It.  .  It  further  appears  that,  while  0.  A. 
Greer  recognized  the  signature  of  the  at- 
testing witnesses  to  the  will,  and  the  hand- 
writing in  the  body  of  the  will,  his  recollec- 
tion was  very  vague  about  the  matter  of 
the  execution  of  the  will;  but,  after  his  rec- 
ollection was  refreshed,  he  testified  that  his 
father  called  him  and  his  brother,  W.  M. 
Greer,  into  his  (A.  H-  Greer's)  office,  where 
Mrs.  Meeks  was,  and  sent  him  after  John 
M.  Greer,  then  clerk  of  the  superior  court 
and  ordinary;  that  they  were  all  asked  In- 
to his  father's  office,  where  Mrs.  Meeks  was, 
*to  witness  the  will;  that  either  she  or  his 
father,  in  his  presence,  asked  him  to  wit- 
ness It;  that  he  saw  her  make  her  mark  to 
the  will,  and  his  recollection  was  that  she 
and  all  the  witnesses  were  present  In  the 
same  office  when  she  and  they  signed  the 
will;  and  that  the  will  was  not  read  to  her 
in  his  presence.  There  was  further  testi- 
mony, that  in  her  last  Illness  testatrix  said 
she  had  separated  her  property  as  she 
wanted  it,  "and  I  want  you  children  to  see 
that  Jim  Meeks  does  not  get  anything,  and 
fight  him  to  the  last"  She  said  nothing 
about  her  will,  but  what  she  said  may  have 
had  reference  to  it  It  does  not  appear 
that  any  of  the  beneficiaries  under  the  will 
ever  heard  of  -the  will  until  notffied  by 
Greer. 

R.  Don  McLeod  and  Htxon,  Gntts  &  Greer, 
for  plaintiff  in  error.  J.  W.  Haygood,  for 
defendant  in  error. 

PBR  CURIAM.    Judgment  afiirmed. 

ATEJNSON,  J.,  providentially  absent^and 
not  presiding. 


(99  Oa.  16ft) 
SIMPSON  et  aL  v.  PATAPSGO  GUANO  00. 
(Si^ireme  Court  of  Georgia.    June  12,  188d.) 

PrINOIPAI^— LlABILTTT  TO  TmBD  PSRSOIT— SALB  TO 
AOBNTi. 

LAn  undisclosed  principal,  in  whose  be- 
half and  for  whose  benefit  goods  are  purchased 
and  used  by  an  agent,  is  liable  to  the  seller  for 
the  price  of  the  same. 

2.  The  evidence  in  the  present  case  show- 
ing condosiyely  that  the  person  to  whom  the 
plaintiffs  goods  were  sold  and  delivered  was 
the  defendants'  agent,  and  that  the  defendants 
obtained  the  benefit  of  these  goods,  there  was 
no  error  in  refusing  to  grant  a  nonsuit,  or  in 
directing  a  verdict  for  the  plaintiff. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Stewart  coun- 
ty; W.  H.  Fish,  Judge. 
The  following  Is  the  official  report: 
The  Patapsco  Guano  Company  sued  Misses 
Mary,  Sallle,  Eliza,  and  Ocia  Simpson  upon 
an  account  for  $148.20,  besides  Interest;  the 
account  being  dated  March  6, 1891,  and  being 
for  57  sacks  of  guano.  Upon  the  trial  of  the 
case  in  the  superior  court,  to  which  it  had 
been  taken  by  appeal  from  the  county  court, 
at  the  close  of  plalntlflfs  evidence  defendants 
moved  for  a  nonsuit,  which  motion  was  over- 
ruled. To  this  ruling  def^idants  excepted. 
Affirmed. 

After  the  motion  for  nonsuit  was  overruled 
the  court  asked  defendants'  counsel  if  he 
could  give  any  reason  why  the  Jury  should 
not  be  instructed  to  return  a  verdict  for 
plaintiff.  Defendants'  counsel  objected  on 
the  ground  that  no  contract  had  been  proved, 
as  between  plaintiff  and  defendants.  The 
court  instructed  the  jury  to  return  a  verdict 
for  plaintiff  for  the  amoifnt  Of  its  claim,  to 
which  ^tlon,  also,  defendants  excepted.  For 
plalntii  A.  T.  Fort  testified:  **The  account 
is  Just,  true,  and  unpaid.  I  sold  the  goods 
to  W.  ,B.  Simpson,  as  agent,  in  March,  1891; 
and  he  afterwards  gave  his  note,  as  agent  for 
them.  I  have  never  said  anything  to  the  de- 
fendants on  the  subject  of  guano.  My  In- 
structions were  to  take  notes,  and  sell  to 
parties  who  owned  the  land.  So^  while  I  did 
not  Imow  then,  exactly,  to  whom  the  land 
belonged,  as  no  will  had  been  offered  for  pro- 
bate at  that  time,  I  sold  and  delivered  the 
guano  to  W.  B.  Simpson  as  agent  for  the 
parties  who  did  own  the  land.  The  gruano 
was  bought  by  W.  B.  Simpson  for  the  Simp- 
son farm,  where  the  defendants  lived."  W. 
B.  Simpson  testified  for  plaintiff:  "My  sis- 
ters, the  defendants,  own  the  land  of  which 
I  put  the  guano.  I  bought  the  guano  from 
Fort  for  myself,  and  not  as  agent  for  defend- 
ants, and  used  it  on  my  crops  on  defendants' 
faruL  I  bought  it  Just  as  I  have  always  been 
buying  it  for  myself.  I  made  the*  contract 
and  got  the  guano.  Defendants  never  knew 
anything  about  it  I  never  said  a  word  to 
them  about  it,  and  they  never  knew  when  1 
got  it  I  was  never  authorized  by  them  to  act 
as  their  agent  to  buy  this  guano,  and  it  was 
not  sold  or  delivered  to  either  of  them.     I 
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made  the  crops,  paid  the  hands,  and  used  It 
as  my  own.  I  never  accounted  to  them  for  It. 
I  never  was  authorized  by  them  to  act  as 
.their  agent  at  any  time.  The  hind  was  given 
to  them  by  my  mother's  wllL  Defendants 
and  I  managed  just  this  way:  I  attend  to 
the  making  of  the  crops,  and  they  to  the 
household  work.  I  do  as  I  have  always  done. 
Have  worked  for  them  all  my  life.  If  I 
make  anything,  they  get  it;  if  not,  they  don't 
The  fact  Is,  they  get  all  I  make.  I  have  been 
living  with  them  on  their  land  since  their 
mother's  death,  superintended  the  farm,  and 
attended  to  all  the  farming  business,  pur- 
chased the  guano  every  year,  and  sold  the 
crops.  If  anything  was  made  on  the  farm, 
they  got  it;  and,  if  nothing  was  made,  they 
got  nothing.  They  owned  everything  on  the 
farm,  and  got  the  benefit  of  the  guano  I  pur- 
chased. We  never  had  any  special  contract 
or  understanding  as  to  how  the  farm  should 
be  conducted,  but  I  have  been  staying  there, 
working  the  farm  as  stated,  for  several  years, 
trying  to  make  a  living  for  us  all.  I  have  no 
property  of  my  own." 

B.  F.  Watt8»  for  plaintiffs  In  error.  BL  T. 
Hickey  and  Bante  &  Miller,  tot  defendant  in 
error. 

PER  CUBIAM.    Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(99  Ga.  168) 


BBOWN  V.  BROWN. 


(Supreme  Ooort  of  Georgia.     Jnner  12,  1890.) 

DI9TRB88    WaRBAKT—IsSUBS— GSRTIOBAKI. 

1.A  distreBs  warrant,  in  resistance  to 
which  no  written  defense  of  any  land  has  been 
interpoeed  by  the  defendant,  presented  nothing 
for  trial  by  any  court;  the  warrant  alone  form- 
ing no  issne  for  adjudication. 

2.  Where  such  a  warrant  was  issued,  and 
the  question  of  the  plaintiff's  right  to  proceed 
with  the  same  was.  notwithstanding  the  defend- 
ant's failure  to  file  the  counter  affidavit  and 
bond  required  by  section  4083  of  the  Code, 
tried  before  a  magistrate  in  a  justice's  court 
it  was  still  the  plaintifiTs  right,  upon  the  trial 
o>f  an  appeal  to  a  jury  in  that  court,  entered  by 
the  defendant,  to  raise  the  question  that  there 
was  no  issue  to  be  tried,  although  this  had  not 
been  done  at  the  original  hearing. 

3.  The  whole  proceeding  being  coram  'non 
jndice,  the  verdict  rendered  on  the  appeal  in 
the  plaintiff's  favor  could  not  be  reviewed  by 
certiorari 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Stewart  county; 
W.  n.  Fish,  Judge. 

Action  by  6.  R.  Brown  against  Mrs.  O.  0. 
Brown.  From  the  Judgment,  plaintiff  brings 
error.    Reversed. 

The  following  is  the  official  report: 
The  nmtter  was  heard  before  a  jnstice  of 
the  peace,  who  rendered  judgment  for  plain- 
tiff for  $40.  Defendant  appealed  to  a  jury. 
When  the  case  came  on  to  be  tried  by  a 
Jmy,  plaintiff  insisted  that  the  claim  was  not 
property  In  court,  aa  defendant  had  not  ^ed 


her  counter  affidavit,  and  given  bond  and 
security,  as  required  by  law  before  defense 
could  be  made.  Defendant  then  offered  to 
file  said  affidavit  and  give  said  bond,  which 
was  allowed  by  the  court,  but  which  she 
refused  and  neglected  to  da  The  answer  of 
the  magistrate  to  the  writ  of  certiorari  in  the 
case  states  the  above,  and  states,  further: 
"But  inasmuch  as  the  case  had  been  tried 
by  the  court  when  there  was  no  counsel  on 
either  side,  and  judgment  had  been  given 
for  plaintiff  against  the  defendant  for  $40, 
and  an  appeal  had  been  entered,  and  fe- 
spondent,  believing  that  he  had  no  right  in 
his  judicial  capacity  to  dismiss  any  appeal 
from  a  judgment  which  he  had  rendei-ed,  he 
refused  to  do  so,  and  allowed  said  case  to  go 
to  trial  notwithstanding  said  counter  affidavit 
and  bond  had  not  been  filed  as  required  by 
law."  The  jury  failed  to  agree.  At  the  next 
term  of  the  court  another  jury  was  drawn, 
and  the  same  motion  was  made  by  counsel 
for  plaintiff,  that  defendant  was  hot  prop- 
erly in  court  because  the  proper  affidavit  and 
bond  had  not  been  given  in  order  to  allow  a 
defendant  to  defend  in  matters  of  distress 
warrants;  but  for  the  reason  above  stated 
the  magistrate  allowed  the  case  to  proceed 
to  a  jury,  and  there  was  a  verdict  for  plain- 
tiff for  $35.  Defendant  took  the  case  by 
certiorari  to  the  superior  court  In  that 
court  plaintiff  moved  to  dismiss  the  certiora- 
ri, up<m  the  ground  that  it  appeared  by  the 
answer  of  the  magistrate  that  no  counter  affi- 
davit and  bond  had  ever  been  given  by  de- 
fendant, and  that  she  could  not  defend  other- 
wise than  by  counter  affidavit  and  bond,  and 
hence  there  was  no  issne  to  be  tried,  and  she 
was  not  proi)erly  in  court,  and  could  not 
bring  the  case  up  by  certiorari.  This  motion 
the'  court  overruled,  and  to  this  ruling  plain- 
tiff excepted.  In  a  note  to  the  bill  of  exd&p- 
tions  the  judge  states  that  it  appeared  from 
the  answer  of  the  justice  that,  when  the  case 
was  tried  before  the  justice,  nothing  was 
said  about  the  affidavit  and  bond  not  being 
filed  by  defendant,  but  the  case  went  to  trial 
on  its  merits,  and  both  sides  put  in  thehr 
evidence.  It  was  upon  the  appeal  trial  that 
plaintiff  contended  that  defendant  was  not 
properly  In  court  While  the  answer  says- 
something  about  a  motion,  it  does  not  afflrm- 
Utively  appear  that  plaintiff's  counsel  made  a 
motion  to  dismiss  the  appeal,  or  any  other 
motion.  It  appeared,  from  the  petition  for 
certiorari  and  the  answer  of  the  justice,  that 
plaintiff  leased  a  portion  of  defendant's  plan- 
tation for  a  term  of  five  years;  that  at  the 
end  of  the  fourth  year  defendant  requested 
plaintiff  to  allow  her  to  rent  that  portion  of 
the  place  so  leased  to  him,  together  with  the 
remainder  of  her  place,  to  another  party,  as 
she  could  by  that  means  rent  the  whole 
place;  that  plaintiff  replied  that  she  might 
rent  the  place,  but  not  to  rent  his  part  of  it 
for  less  than  eight  bales  of  cotton;  and  that 
she  thereupon  rented  the  whole  place  to  an- 
other party  for  the  next  year.    Upon  these 
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facts  the  judge  of  the  superior  court  decided 
that  defendant  was  not  due  plaintiff  any  rent, 
and  sustained  the  certiorari,  and  rendered  a 
final  decision  disposing  of  the  case,  refusing 
to  send  the  case  back  to  the  justice  court  for 
a  rehearing,  holding  that  under  the  £acts  the 
relation  of  landlord  and  tenant  did  not  exist. 
To  this  ruling,  also,  plaintiff  excepted. 

B.  J.  Wynn,  for  plaintiff  In  error.  B.  T. 
Hickey  and  L.  McLester,  for  defendant  In 
error. 

PEB  CURIAM.    Judgment  reversed. 

▲TKINSON,  J.,  providentially  absent,  and 
not  presiding. 


<99  Ga.  187) 

HOOPER  et  al.  v.  GLBOO  et  aL 

(Supreme  Court  of  Georgia.     June  12,  1886.) 

EBCBIVBBS— BxPKlfBB8~ATTOBKBY»8PBB8--RlGHTS 

or  Pbiok  Mobtoaobb. 
This  case,  upon  its  facts,  is  controlled  by 
the  decision  of  this  court  in  Liewis  v.  Edwards, 
17  S.  E.  920,  92  Ga.  533;  and  the  conri;  com- 
mitted no  error  in  declining  to  allow  the  fees  of 
plaintiffs'  counsel  to  be  paid  out  of  the  fund  in 
court. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Sumter  county; 
W.  H.  Fish,  Judge. 

Petition  of  intervention  filed  by  Hooper  & 
Hixon  In  the  case  of  Newhoff  &  Sons  and 
others  against  Clegg  &  Ck>.  and  others. 
There  was  a  Judgment  against  petitioners^ 
and  they  bring  error.    Affirmed: 

The  following  is  the  official  report: 
In  the  case  of  Newhoff  v.  Clegg  (this  term) 
25  S.  E.  184,  before  the  passing  of  the  final 
judgment,  and  before  the  distribution  of 
the  funds  raised  by  the  sale  of  the  stock  of 
goods  of  Ooates,— the  mortgage  held  by 
Clegg  &  Co.  being  more  than  sufficient  to 
absorb  the  entire  fund  in  the  hands  of  the 
receiver,  and  the  court  adjudging  that  the 
receiver  should  pay  over  to  Cleg^  ^  Co.  the 
amount  due  on  their  mortgage,>-Hooper  & 
Hixon,  counsel  for  the  creditors,  filing  the 
original  petition,  filed  their  petition  of  inter- 
vention, claiming  attorney's  fees  out  of  the 
fund  for  filing  the  original  suit  and  bringing 
the  fund  into  <^urt  By  consent  of  parties 
this  petition  was  heard  s^ararely  by  the 
court,  and  the  court  ruled  that  petitioners 
were  not  entitled  to  any  fee  as  prayed  for. 
To  this  ruling  petitioners  excepted.  On  the 
hearing  it  appeared  that  Hooper  &  Hixon 
were  counsel  for  Newhoff  &  Sons,  creditors 
Aling  the  original  petition  against  Coates, 
which  petition  was  filed  December  13,  1889. 
Under  this  petition  a  temporary  receiver 
pras  appointed,  and  a  tfemporaiy  restraining 


order  granted.  Then  (Cochran,  Balrd  ft  Levi 
and  a  large  number  of  other  creditors  ln< 
tervened  and  were  made  pa^es  plaintiff  and 
attacked  the  mortgage  to  Clegg  ft  Co.|  and 
under  this  amendment  Clegg  ft  Go.  were 
made  parties  defendant  In  making  this 
amendment  Hooper  ft  Hixon  and  Butt  ft 
Lumpkin  were  the  attorneys  for  petitioners. 
This  amendment  seems  to  have  been  made 
before  the  date  set  for  the  hearing  under 
the  original  petition.  Afterwards  an  order 
was  passed,  by  consent  of  all  parties,  that 
the  amendment  be  allowed,  and  have  the 
same  force  and  effect  as  if  the  original  peti- 
tion had  been  filed  as  "now  amended";  that 
two  persons  named  be  appointed  receivers 
to  take  charge  of  all  the  goods  and  assets 
of  Coates,  who  should  have  power  to  sell 
the  goods  for  cash  In  such  manner  as  seem- 
ed best,  in  their  discretion;  that  Clegg,  one 
of  the  receivers,  agreed  to  charge  nothing 
for  his  services  except  that  he  was  to  have 
the  use  of  the  money  after  the  goods  were 
sold,  subject  to  pay  the  same  into  court 
whenever  the  judge  should  so  order;  and 
that  Felder,  the  other  receiver,  should  have 
such  compensation  as  might  be  allowed  by 
the  court  The  answer  and  oross  petition 
of  Clegg  ft  (3o.  are  set  out  in  the  case  of 
Newhoff  V.  Clegg,  supra.  There  was  evi- 
dence, in  addition  to  the  above,  in  behalf  of 
petitioners,  Hooper  &  Hixon,  that  they  nen- 
dered  the  usual  services  in  such  cases;  that 
there  was  a  great  deal  of  work  to  do  in  the 
case,  in  getting  up  the  evidence,  taking  the 
interrogatories  of  so  many  n<mreflldent  wit- 
nesses, and  looking  after  the  case  gener- 
ally; that  they  received  9200  as  retainer, 
the  balance  of  their  fee  being  conditional  on 
what  they  could  get  out  of  the  case;  that 
the  value  of  the  services  of  attorneys  filing 
such  a  suit  and  bringing  in  a  fund  is  about 
10  per  cent  of  the  fund,— that  is,  a  reasona- 
ble fee.  For  defendant,  W.  A.  Dodson,  Esq., 
one  of  their  attorneys,  testified:  **We  al- 
lowed this  property  to  be  sold  by  the  re- 
ceiver because  it  was  important  that  the 
stock  of  goods  should  be  disposed  of  at 
once,  so  as  not  to  go  out  of  season.  We 
therefore  thought  it  best  for  the  interest  of 
all  parties  not  to  object  to  the  receivership, 
so  as  to  allow  the  stock  to  be  disposed  of 
at  once,  and  avoid  a  delay  about  disposing 
of  it- 

W.  F.  Clark  and  E.  H.  Cutts,  for  plaintiffs 
in  error.  Jas.  Dodson  ft  Son,  Fort  ft  Wat- 
son, and  E.  A.  Hawkins,  for  defendants  in 
error. 

PEB  CUBIAM.    Judgment  affirmed. 

ATKINSON,  J^  providentially  absent  nad 
not  presiding. 
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FRANEXm  T.  SALBM  BLDG.  ASB'N  et  aL 

(Supreme  Court  of  Appeals  of  VirjinU.   .July 

16,1896.) 
Spboitic  Performance— Ck>NTRAOT  o»  Sai<e— Suf- 

nCIBNCT  OF  EiYIDEKOB. 

Plaintiff,  being  indebted  to  a  building 
and  loan  aasoeiation  under  a  deed  of  trust, 
agreed  oraJIj  that  the  association  should  take 
the  property  under  the  deed  in  satisfaction  of 
the  debt  Plaintiff  vacated  the  premises  short- 
ly thereafter,  and  left  the  state,  making  no 
daim  to  the  premises  or  to  the  rents,  and  pay- 
ing no  taxes  thereon  for  a  period  of  ifiye  years. 
In  the  meantime  the  association  took  posses- 
sion, and  sold  the  property,  with  the  knowledge 
of  plaintiff,  who  made  no  objection.  The  asso- 
ciation made  no  demand  on  plaintiff  for  dues  or 
interest  or  payments  on  the  debt,  but  r.emoyed 
his  name  from  the  roll  of  stockholders.  Held, 
that  the  evidence  was  sufiScient  to  support  a  de- 
cree against  the  plaintiff  for  specific  perform- 
ance of  the  contract  of  sale  to  the  association. 

Appeal  from  ciicoit  coarU  Boaaoke  couBty; 
Henry  B.  Blair,  Judge. 

BUI  by  H.  J.  Franklin  against  tbe  Salem 
Building  AsMciatlon  and  another  for  the  re- 
cmwery  •t  certain  real  estate.  From  a  decree 
ordering  specific  performance  on  the  part  of 
the  plaintiff  of  the  contract  of  sale,  phiintiff 
appeals.    Affirmed. 

L.  W.  &  L.  C.  Hansbrongb  and  G.  W.  Crum- 
pecker,  for  appellant  L.  H.  Cocke  and  R.  H. 
Logan,  for  appellees. 

RIBLT,  J.  The  propriety  of  the  decree  of 
the  circuit  court  In  requiring  specific  perform- 
ance by  the  appellant  of  an  alleged  contract 
of  sale  of  his  bouse  and  lot  to  the  Salem  Build- 
ing Association  Is  the  matter  drawn  In  ques- 
tion by  the  appeal  to  this  court  The  associa- 
tion does  not  base  its  daim  to  the  property 
upon  a  purchase  thereof  at  a  sale  under  the 
leed  of  trust  made  to  secure  the  debt  which 
the  appellant  owed  it,  but  relies  solely  upon  a 
parol  contract  entered  into  after  the  effort  to 
effect  a  sale  under  the  deed  of  trust  bad  fail- 
ed. When  the  property  was  offered  at  public 
auction  under  the  deed  of  trust,  although 
there  were  a  dozen  or  more  persons  presait, 
there  was  but  one  bid  made.  This  was  a  bid 
of  1500  made  by  the  secretary  of  the  aigsocla- 
tlon,  which  amount  he  considered  would  cover 
the  Indebtedness  of  the  appellant  to  the  asso- 
ciation and  the  expenses  of  the  sale.  W.  M. 
Graybin,  the  secretary  of  the  association,  who 
had  gone  to  the  sale  to  represent  its  interests, 
and  made  the  bid  of  $500,  testified  that,  when 
no  other  bids  were  made,  both  Franklin,  the 
appelhint,  and  himself,  tried  to  get  some  one 
to  bid  more,  or  to  take  the  property  at  $500, 
but,  being  wholly  un^ccessful,  he  thereup- 
on told  Franklin  that  ''the  association  would 
take  the  property  at  that  price  as  a  settle- 
ment of  his  indebtedness  to  the  association"; 
that  Franklin  replied  that  "he  had  a  friend 
In  Franklin  county  who  had  promised  to  buy 
the  property,  but,  as  he  had  disappointed 
him,  he  thought  that  it  would  be  best  to 
have  the  association  take  the  property";  and 
that  ''he  then  and  there  agreed  to  let  the  aa- 
y^58.E.no.S — 7 


Bodation  take  the  property  for  the  amount 
he  owed  the  association,  and  said  that  we 
could  take  the  property,  and  make  of  It  what 
we  could."  John  H.  Shuff,  who,  as  <»ie 
of  the  tnurtees,  was  present,  supejintending 
the  sale  to  be  made  under  the  deed  of  trust, 
also  testified  that,  ''after  the  bidding  was 
over,  Mr.  GrayUll  and  Mr.  Franklin  had 
some  GonversatioD  in  my  presence,  in  which 
Mr.'  Franklin  said  he  thougbt  it  best  for  the 
association  to  take  the  property  at  the  price 
above  mentioned,"  which  was  $500,  though  he 
also  added  that  he  "was  not  paying  particular 
attrition  to  the  conversation,  and  could  not 
say  exactly  what  took  place."  Franklin  gave 
his  deposition,  and  doiied  that  he  made  such 
agreement  to  sell  the  property  to  the  associa- 
tion; but  his  testimony  Is  so  contradictory  in 
its^,  and  differs  so  ihaterially  from  the  alle- 
gations of  his  bill,  which  was  duly  sworn  to 
by  him  (it  being,  among  other  things,  also  a 
bill  for  an  injunction),  not  to  say  in  direct  con- 
flict therewith  in  many  parttculais,  that  no  in- 
justice is  done  to  him  in  saying  that  it  is  enti- 
tled to  very  little  weight;  and  especially  is 
this  the  case  since  his  conduct  subsequent  to 
the  alleged  sale  of  the  property  to  the  associa- 
tion is  consistent  with  and  confirmatory  of 
such  sale,*  and  wholly  Inconsistent  with  his 
ptesent  contention.  The  evidence  shows  that 
within  a  few  months  after  the  sale  of  the 
property  to  the  association,  as  testified  to  by 
GrayblU,  Franklin  vacated  the  house  and 
premises,  and  that  the  association  took  pos- 
session of  It;  that  Franklin  packed  up  his  fur- 
niture and  household  goods,  and  shipped  them 
to  Bristol,  Tenn.,  where  he  went  himself  to 
reside,  and  for  five  years,  from  1886  to  1S91, 
he  laid  no  claim  whatever  to  the  property. 
He  did  not  pay  the  taxes  for  the  year  1885, 
which  were  due  on  the  property  when  it  was 
sold,  nor  pay,  or  offer  to  pay,  the  taxes  for 
any  year  thereafter.  He  did  not  thereafter  pay, 
or  offer  to  pay,  the  dues  and  fines  to  the  asso- 
ciation which  would  otherwise  hare  been  pay- 
able on  his  stock,  nor  any  Interest  to  It  on  his 
former  indebtedness;  neither  did  he  In  all  that 
time  assert  any  claim  for  rent  for  the  proi>er- 
ty,  nor  call  for  any  account  of  his  standing 
with  the  association.  It  was  not  until  1891, 
when  he  ascertained  that  the  market  price  of 
the  property  had  risen,  that  he  set  up  a  claim 
to  the  pr<^>erty,  and  brought  his  suit  The 
association,  after  the  purchase  of  the  proper- 
ty, as  claimed  by  It,  made  no  demand  on  him 
for  dues,  fines.  Interest,  or  other  payments, 
but  dropped  his  name  from  its  roll  of  share- 
holders, took  possession  of  the  property,  and 
after  repeated  efforts  to  dispose  of  It  at  the 
price  of  $500,  sold  It,  on  August  4,  1886,  at 
that  sum,  to  the  appellee  W.  C.  Bass,  payable 
in  monthly  installments  of  $10  each,  and  put 
him  in  possession  of  it  The  purchase  of  the 
property  from  the  association  by  Bass,  and 
his  possession  of  it,  were  facts  well  known  to 
Franklin;  and  he  acquiesced  therein  without 
the  slightest  objection  until  he  instituted  this 
salt,  five  years  afterwazda* 
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We  an  of  opinion  that  the  ^evidence  estab- 
lishes the  sale  of  the  property  to  the  Salem 
Building  Association,  as  claimed  by  It;  that 
the  association  acquired  possession  of  the 
property  under  the  contract  of  sale;  and  that 
there  has  been  such  performance  thereof  by 
the  association  as  Justified  the  circuit  court  In 
decreeing  its  specific  execution  by  Franklin. 
The  court.  In  decreeing  specific  execution -of 
the  contract,  decreed  that  the  association  pay 
to  Franklin  the  sum  of  $56.63,  with  interest 
from  June  1,  1886,  which  was  the  difference 
between  the  sum  of  $500,  that  was  bid  for  the 
proi)erty  by  the  association  at  the  time  it  was 
put  up  for  sale  under  the  deed  (^  trust,  and 
the  amount  which  he  actually  owed  It  at  that 
time.  Upon  a  review  of  the  evidence  and  a 
careful  Consideration  of  the  whole  case,  we 
are  not  prepared  to  say  that  the  court  erred 
in  so  doing.  Our  conclusion,  therefore,  Is  that 
its  decree  should  be  affirmed. 


TROUT  V.  TROUT'S  BX'R  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.     July 

16, 1896.) 
PiaoL  Girr  of  Land  —  Part  Pbrfqrmanob  — 
Statdtb  of  Frauds— Spbcific  Pbrfokuancb.  . 
Equity  will  not  decree  specific  perform- 
ance of  a  parol  ^ft  of  land  on  the  ground  that 
the  donee  had,  m  consideration  thereof,  given 
up  the  occupation  of  telegraph  operator,  and 
had  taken  possession  of  the  land,  and  made 
valuable  improvements,  where  such  donee  was 
not  working  as  a  telegraph  operator  at  the  time 
the  gift  was  made,  and  the  value  of  the  im- 
provements made  by  him  was  small,  and  was 
less  than  the  rental  value  of  the  premises  for 
the  period  of  his  occupancy. 

Appeal  from  circuit  court,  Craig  county; 
Henry  EL  Blair,  Judge. 

Bill  by  John  Henry  Trout  against  R.  B. 
Trout's  executor  and  others.  Decree  for  de- 
fendants, and  complainant  appeals.  Afflrm- 
ed. 

G.  W.  &  li.  C  Hansbrough,  for  appelant. 
J.  W.  Marshall  and  Blair  &  Blair,  for  ai^^el- 
lees. 

BUCHANAN,  J.  This  Is  an  appeal  from  a 
decree  refusing  the  specific  execution  of  a 
parol  gift  of  land.  The  grounds  relied  upon 
by  the  appellant  (who  was  the  nephew  of 
the  donor)  to  take  the  case  out  of  the  statute 
of  frauds  are  that  he  was  induced  by  her  to 
give  up  other  arrangements  for  a  business 
life,  viz.  that  of  a  telegraph  operator,  in 
which  he  had  good  prospects  of  success;  that 
he  was  placed  in  complete  possession  of  the 
land;  that  he  had  put  valuable  improve- 
ments upon  it;  and  that  It  would  operate  as 
a  fraud  upon  him  not  to  specifically  en- 
force it 

It  is  well  settled  that  a  court  of  equity  will 
compel  the  conveyance  of  the  legal  title  o(f 
land  claimed  under  a  parol  gift  under  certain 
circumstances,  but  it  only  does  so  where  the 
gift  is  supported  by  a  meritorious  considera^ 
docu  ftud  wbsire  the  donee  has,  by  reason 


thereof,  been  Induced  to  alter  his  condition, 
and  make  expenditures  of  money  or  labor  in 
making  valuable  permanent  improvements 
on  the  land.  The  ground  upon  which  courts 
of  equity  consider  part  performance  of  a 
parol  agreement  or  a  parol  gift  as  creating 
an  equity  to  have  It  specifically  executed, 
notwithstanding  the  statute  of  frauds,  is 
that  It  would  be  a  fraud  upon  the  party  If 
it  were  not  completed.  BuriOiolder  v.  liud- 
1am,  30  Grat  255;  Halsey  v.  Peters,  79  Va. 
60;  Grlggsby  v.  Osbom,  82  Va.  871,  873;  2 
Minor,  Inst  (4th  Ed.)  851  et  seq. 

But,  if  the  acts  done  under  the  agreement 
or  gift  be  of  such  a  character  that  they  can 
be  fully  compensated  In  damages,  the  con- 
tract will  not  be  specifically  executed. 

The  evidence  in  this  case,  Including  that 
taken  upon  the  bill  of  review,  shows  that  the 
appellant  did  take  possession  of  the  land  ei- 
ther under  a  gift  from  his  aunt  or  nnder  a 
promise  that  she  would  give  it  to  him.  Hie 
proof  is  not  at  all  dear  that  he  was  engaged 
in  the  business  of  telegraph  operator  when 
she  gave,  or  promised  to  give,  him  the  land, 
or  that  he  gave  up  that  business  to  take  pos- 
session of  it  On  the  contxary*  the  evidence 
tends  to  show  that  he  had  already  given  it 
up,  because  he  did  not  like  it,  and  was  at 
that  time  engaged  as  a  salesman  in  a  store. 

After  taking  possession  of  the  land,  it  ap- 
pears that  he  made  some  repairs  upon  the 
buildings,  but  they  were  of  little  value,  easily 
compensated  in  damages,  and  estimated  by 
one  of  his  own  witnesses  at  $75,  which  was 
less  than  the  rental  value  of  the  land  during 
the  time  that  he  occupied  it  prior  to  the  ren- 
dition of  the  decree  appealed  from. 

Upon  this  state  of  facts,  a  court  of  equity 
would  not  be  justified  In  decreeing  a  specific 
execution  of  the  gift  To  do  so  would  be  to 
disregard  the  statute  of  frauds  where  the 
equities  of  the  case  did  not  require  it,  and 
where  the  appellant  had  been  fully  compen- 
sated for  all  his  expenditures  upon  the  land 
by  the  use  of  it  The  prevailing  disposition 
of  the  courts  is  not  to  extend  the  doctrine  of 
part  performance  of  parol  agreements  or  pa- 
rol gifts  any  further  than  the  adjudged  cases 
and  the  principles  established  by  them  re- 
quire. 

The  evils  which  have  flowed  from  the  spe- 
cific execution  of  parol  gifts  of  land  caused 
the  revisers  of  the  Code  of  1887  to  Suggest 
and  the  general  assembly  to>  provide,  by  sec- 
tion 2413,  that  no  right  to  a  conveyance  of 
any  estate  of  Inheritance  or  freehold  or  for 
a  term  of  more  than  five  years  shall  accrue 
to  the  donee  of  the  land,  or  those  claiming 
under  him,  under  a  gift  or  promise  of  gift 
of  the  same  hereafter  made,  and  not  in  writ- 
ing, although  such  gift  or  promise  be  follow- 
ed by  possession  thereunder  and  improve- 
ment of  the  land  by  the  donee,  or  those  claim- 
ing under  him. 

This  provision  of  the  Code  was  not  in  force 
when  the  gift  or  promise  to  give,  in  this 
case,  was  made,  and  therefore  has  no  effect 


v«.) 


BUSSELL  0.  LOUISVILLE  *  N,  B.  GO. 


99 


ixi>on  it;  but  It  shows  that  in  the  opini<Mi 
of  the  lawmaklof  power  of  the  states,  it  was 
not  only  unwise  to  extend  the  doctrine  of 
part  performance  of  parol  gifts  of  land,  but 
that  it  shoold  be  abolished  altogether  as  to 
cases  arising  after  the  Code  to<A  effect. 

We  are  of  opinion,  therefore,  that  the  de- 
cree of  the. circuit  court  wss  plainly  right, 
and  should  be  affirmed. 


<93  Va.  322) 

Rl&SSKLL  T.  LOUISVILLB  &  N.  B.  CO. 

(Supreme  Court  of  Appeals  of  Ylrgixiia.     July 

8,  1886.) 

RaIUIO^O    COMPANIBft  — FaILUBS    TO    CONSTBUOT 

Cattlb  Ooabds—Rbmbdt— Action  fob  Penalty 
BY  Landowner— Evii>BNCB—JuDaMSNT—ORDBB 
Otbrbouno  DBxnBRBR— When  Set  Asxob. 
LCode,  f  1262,  requires  railroad  compa- 
nies to  eonstruct  cattle  guards  at  any  point 
where  a  fence  may  be  necessary;  that  they  shall 
be  constructed  on  written  request  of  the  land- 
owner; that,  if  the  company  refuse  to  construct 
them  for  IX)  days  after  such  notice,  the  owner, 
on  10  days'  notice,  may  apply  to  the  county 
court  to  appoint  freeholders  to  determine  wheth- 
er the  cattle  guards  shall  be  constructed;  that 
their  decision  shall  be  filed  with  the  clerk;  that, 
if  their  decision  be  that  they  ought  to  be  con- 
structed, the  company  shall  construct  them  in 
20  days;  and  that,  on  its  failure,  it  shall  pay 
the  landowner  $6  for  every  day  of  such  failure. 
Held  that,  in  an  action  by  a  landowner  to  recov- 
er such  penalty,  it  was  error  to  exclude  as  evi- 
dence the  notices  prescribed  by  such  statute, 
the  orders  of  the  county  court  appointing  free- 
holders, etc.,  and  the  report  of  the  freeholders, 
on  the  ground  that  the  statute  does  not  apply  to 
prirate  crossings,  since  whether  it  applies  or 
not  was  not  the  question  involved. 

2.  The  remedy  of  the  landowner  in  case  of 
failure  of  a  railroad  company  to  comply  with 
such  statute  is  an  action  of  debt  to  recover  the 
penalty,  and  an  action  on  the  case  will  not  lie. 

8.  Where  the  court  improperly  overrules  a 
demurrer,  it  may,  at  any  tune  before  the  final 
triaU  set  aside  such  order,  and  sustain  the  de- 
murrer. I 

Error  from  drcolt  court,  Lee  coonty;  W.  T. 
Miller,  Judge. 

Action  on  the  case  by  H.  J.  RnsseQ  against 
the  LonisvUle  &  Nashville  Railroad  Company 
to  recover  a  penalty  by  vlrtne  of  Code,  S  1262, 
and  the  failore  of  defendant  to  cmnpiy  with 
snch  statute  for  170  days,  relative  to  two  cat- 
tle gnards  which  plaintifl  requested  defendant 
to  constmct  at  certain  designated  points  with- 
in piBintifrs  inclosed  lands.  There  was  a  ver- 
dlct  for  defendant,  and  plaintiff  brings  error. 
Case  dismissed,  without  prejudice. 

Pennington  Bros,  and  B.  H.  SeweU,  for 
plaintiff  In  error.  Dancan  &  Hyatt,  for  de- 
fendant tn  enor. 

OABDWELU  J*  This  is  a  writ  of  error 
to  a  Judgment  of  the  drcolt  court  of  Lee  coon- 
ly  In  an  action  on  the  case  brought  by  the 
plaintiff  in  error  to  recover  of  the  defendant 
in  error  a  penalty  by  virtue  of  section  1262 
of  the  Code,  and  the  failure  of  the  defendant 
in  error  to  comply  with  the  provisions  of  that 
section  for  170  days,  relative  to  two  cattle 
foaids  that  plaintifF  In  error  requested  should 


be  coBstmcted  by  the  def^dant  In  error  at 
certain  designated  points  within  phiintiff  in 
error^s  inclosed  lands.  Section  1262  at  the 
Oode  is  as  fbllows:  ''It  shall  be  the  duty  of 
every  railroad  company,  whose  road  passes 
through  taxy  endosed  lands  in  this  state,  to 
construct  and  keep  in  good  order,  cattle 
guards  snfildent  to  prevent  the  passage  of 
stock  of  eveiy  kind  over  sach  land,  at  any 
point  where  a  fence  may  be  necessary  or  prop- 
er, whether  it  be  a  division  fence  between 
contiguous  farms  or  between  different  parcels 
or  tracts  belonging  to  the  same  person,  or  a 
fence  along  a  public  highway.  Such  cattle 
guards  shall  be  constructed  on  request  of  the 
land  owner,  in  writing,  made  to  any  section 
master  or  employee  of  the  company  having 
charge  or  supervision  of  the  road  at  that  point 
If  the  company  refuse  or  fail,  for  ten  days 
after  such  request,  to  construct  the  cattle 
guards  at  the  place  designated,  the  owner 
having  given  ten  days'  notice  to  such  section 
master  or  employee,  may  apply  to  the  county 
court  of  such  county  for  the  appointment  of 
three  disinterested  freeholders,  whose  duty  it 
shall  be  to  go  on  the  land  and  determine 
whether  the  proposed  cattle  guard  shall  be 
constructed.  Their  dedsion  shall  be  in  writ- 
ing, and  shall  be  forthwith  returned  to  and 
filed  in  the  derk's  office  of  the  county  court 
of  such  county.  If  such  decision  be  that  the 
cattle  guard  ought  to  be  constructed,  the  com- 
pany shall  within  ]twenty  days  thereafter  con- 
struct the  same.  Upon  its  failure  so  to  do,  it 
shall  pay  the  land  owner  five  dollars  for  ev- 
ery day  of  such  failure.**  The  defendant  de- 
murred to  the  plaintiff's  declaration,  and  the 
demurrer  was  overruled;  whereupon  the  de- 
fendant pleaded  not  guilty,  and  tendered  six 
pleas  In  writing,  to  each  of  which  the  plaintiff 
objected,  and  the  objection  was  sustained  as 
to  four  of  them,  but  overruled  as  to  two,  and 
these  two,  numbered  4  and  5,  were  allowed  to 
be  filed.  Upon  the  issues  joined,  a  third  trial 
was  had  (there  having  been  two  mistrials),  at 
which  trial  the  Judge  of  the  circuit  court,  after 
the  plaintiff  and  defendant  had  each  made  an 
opening  statement  before  the  Jury,  annoxmced 
to  the  bar  that  "at  the  preceding  term  the 
court  held  the  view  that  the  erection  of  cattle 
guards,  under  section  1202,  applied  to  private 
crossings,  but  the  court  was  now  of  opinion 
that  it  was  In  error,  and,  in  order  to  save 
time,  thought  it  proper  to  say  to  counsd  that, 
under  the  construction  of  the  law  now  enter- 
tained by  the  court,  the  demurrer  should  have 
been  sustained,  but,  as  the  case  had  passed 
that  stage,  the  notices,  the  report  of  the  com- 
missioners, and  the  orders  of  the  county  court 
appointing  conmiissioners,  heretofore  read, 
would,  in  the  further  progress  of  the  case,  be 
refused."  The  notices,  report  of  the  commis- 
sioners, and  the  orders  of  the  county  court  re- 
ferred to  were  the  notice  to  the  section  master 
of  the  defendant  company  that  the  cattie 
guards  in  question  were  required  by  the  plain- 
tiff to  be  put  in  at  certain  places  within  his 
indosed  lands,  notice  of  the  plaintiff's  appU- 
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cation  to  the  county  court,  the  order  of  the 
comity  court  appointing  three  diainterested 
freeholderB  to  go  upon  the  land,  and  deter- 
mine whether  it  was  necessary  and  proper 
that  cattle  guards  should  be  constructed  by 
the  defendant  at  the  places  designated,  and 
the  report  in  writing  of  the  decision  of  the 
three  freeholders  to  the  county  court  The 
verdict  of  the  Jury  was  for  the  defendant 

One  of  the  questions,  and  the  main  ques- 
.tion,  presented  by  the  writ  of  error,  there- 
fore, is  whether  the  court  erred  by  this  rul- 
ing. It  iB  manifest  that  the  ruling  was  er- 
roneous. Whether  or  not  section  1262  ap- 
plies to  pirlvate  crossings  W€ui  not  the  ques- 
tion inyolTed.  It  was  whether  or  not  the 
points  within  the  plalntilTs  inclosed  lands  at 
which  he  requested  the  defendant  company 
to  construct  the  cattle  guards  were  necessary 
and  proper  places  for  them  to  be  constructed, 
within  the  meaning  of  the  statute;  and  this 
question  was  to  be  determined  from  the  evi- 
dence adduced  by  theplalntilf  to  show  that  the 
cattle  guards  were  necessary  and  proper  to  be 
constructed  at  the  points  designated.  If  the 
plaintiff  sustained,  by  legal  proof,  the  allega- 
tions of  his  declaration,  he  would  be  entitled 
to  recover,  in  a  proper  action,  the  penalty  pre- 
scribed by  the  statute  for  the  failure  of  the 
defendant  to  construct  the  cattle  guards 
when  it  became  its  duty,  to  do  so,  and  tot 
which  his  suit  was  brought,  unless  the  de- 
fendant made  good  one  or  more  of  its  de- 
fenses. Without  showing  that  the  proceed- 
ings had  been  taken  that  were  required  of 
the  plaintiff  by  section  1262  to  establish  the 
fact  that  the  places  at  which  he  requested 
the  cattle  guards  to  be  constructed  were 
necessary  and  proper  places  for  them  to  be 
constructed,  the  plaintiff  would  have  been 
without  standing  In  court  to  assert  a  claim  to 
the  penalty  prescribed,  even  though  he  had 
brought  a  proper* action. 

The  circuit  court  was  also  In  error  in  con- 
sidering that  the  stage  at  which  the  de- 
murrer to  the  declaration  might  have  been 
sustained  had  passed.  The  former  order  of 
the  court  overruling  the  demurrer  might 
have  been  set  aside,  and  the  demurrer  sus- 
tained, but  not  properly,  for  the  reasons  stat- 
ed by  the  court  The  demurrer  should  have 
been  sustained  at  the  first  hearing  of  the 
cause,  solely  upon  the  ground  that  the  plain- 
tiff had  Inrought  a  wrong  action.  Where  a 
statute  Imposes  a  penalty  for  the  nonperform- 
ance of  a  duty  prescribed,  no  part  of  which 
penalty  can  accrue  to  the  commonwealth,  and 
the  statute  provides  no  particular  mode  by 
which  the  person  aggrieved  may  recover  the 
penalty,  the  common-law  action  of  debt  may 
be  maintained  therefor,  and  is  proper.  3 
Bac.  Abr.  tit  "Debt,"  A,  pp.  83,  84;  1  Chit 
PL  111,  112,  and  note  6;  3  Rob.  Prac.  (New) 
382;  4  Minor,  Inst  585:  Section  1262  maJdng 
no  provision  for  the  recovery  of  the  penalty 
prescribed,  and  the  case  not  coming  under 
the  provisions  of  the  general  statute,  section 
712  of  the  Code,  In  which  it  is  provided  that 


the  proceedings  to  collect  fines  due  in  whole 
or  in  part  to  the  commonwealth  shall  be  in 
the  name  of  the  commonwealth,  if  the  plain- 
tiff be  entitled  to  recover,  under  the  allega^ 
ticxis  of  his  declaration,  his  remedy  is  by  ac- 
tion of  debt  The  statute  declares  and  fixes 
a  sum  certain  for  each  day's  failure,  after 
20,  to  construct  cattle  guards.  The  recovery 
in  cases  like  this  is  not  measured  by  the 
damages  sustained.  The  verdict  does  not 
sound  in  damages,  but  is  a  sum  eo  nomine 
and  in  numero;  otherwise  in  an  action  on 
the  case.  The  common-law  action  of  debt 
lies  whenever  the  demand  is  for  a  sum  cer^ 
tain,  or  is  capable  of  being  readily  reduced  to 
a  certainty,  and  is  the  appropriate  action  for 
the  recovery  of  a  statutory  penalty,  upon 
the  groxmd  of  an  implied  promise  which  the 
law  annexes  to  the  liability.  1  Chit  PL  106; 
Hodges  V.  BaUroad  Co.,  106  N.  O.  170,  10  S. 
E.  017;  and  BaUroad  Co.  v.  Sdiuyler,  34  N. 
Y.  85.  In  the  case  last  dted,  it  was  said 
that  **all  duties  imposed  upon  a  corporation 
by  law  raise  an  implied  promise  of  per- 
formance." In  Sims  V.  Alderaon,  8  Ldigh, 
483,  Tucker,  J.,  says  *that  the  action  of  debt 
is  the  peculiarly  appropriate  action  to  recover 
a  penalty  by  statute." 

It  becomes  unnecessary  for  us  to  consider 
the  remaining  assignments  of  error  contain- 
ed in  the  petition  for  the  writ  of  error,  as  we 
are  of  opinion  that  the  court  bdow  erred  in 
overruling  the  defendant's  demurrer  to  the 
declaration  of  the  plaintiff,  and  for  this  er- 
ror its  Judgment  nmst  be  reversed  and  an- 
nulled; and  this  court  will  ent^  such  order 
in  the  case  as  the  court  bdow  should  have 
entered,  sustaining  the  demurrer,  for-  the 
reasons  stated  herein,  and  dismissing  the 
case,  but  without  prejudice  to  the  plaintiff 
to  institute  any  proper  action  that  he  may 
be  advised,  to  recover  the  penalty  sought  to 
be  recovered  by  this  action. 


(93  Va.  408) 
DUDLEY  et  aL  V.  MINOB'S  EX'B  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.     July 
16,  1806.) 

iNJONCnON  A0AIK8T    LaW    AOTION  ^  COVrSMIOV 

or  Jddombnt^-Conoitioii  Fbbosdbnt. 

1.A  bill  to  enjoin  an  action  on  certain 
notes  alleged  that  they  were  procured  by  fraud; 
and  that  they,  with  notes  executed  by  others, 
were  deposited  with  a  bank  as  collateral  seciui- 
ty  for  a  note  executed  by  the  payee;  and  that 
plaintiffs  in  said  action  nad  knowledge  of  the 
fraud;  but  that,  if  complainants  were  liable  on 
their  notes  to  the  extent  of  the  unpaid  balance 
on  the  note  executed  by  said  payee,  they  were 
entitled  to  contribution  from  those  whose  notes 
were  likewise  deposited.  Held,  that  it  was  er- 
ror to  require,  as  a  condition  precedent  to  the 
continuance  of  the  injunction,  that  complain- 
ants confess  judgment  for  the  amount  of  the 
notes. 

2.  If  the  requirement  of  such  condition  had 
been  a  proper  exercise  of  the  discretion  Tested 
in  the  court,  the  confession  should  not  hare  been 
required  to  be  made  unconditionally,  but  the 
court  should  hare  expressly  provided  that  the 
judgment  so  confessed  should  be  dealt  with  as 
the  court  should  direct. 
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Appeal  from  circuit  court,  Roanoke  coun- 
ty;  Henry  E.  Blair,  Judge. 

Bill  by  O.  W.  Dudley  and  otherp  against 
A.  Miner  Wellman,  executor,  etc.,  and  oth- 
ers, to  enjoin  an  action  at  law  upon  cer- 
tain notes,  and  for  other  relief.  From  a  de* 
cree  requiring  complainants,  as  a  condi- 
tion precedent  to  the  continuance  of  an  in- 
junction, to  confess  Judgment  on  said  notes, 
complainants  appeal.    Reversed. 

Berryman  Green,  for  appellants^  Mooi^ 
naw  J.  Woods,  for  appellees. 

RIKLT,  J.  We  haye  no  statutory  proTl- 
rion  commanding  courts  of  equity  to  require, 
In  any  case,  a  confession  of  Judgment  as  a 
condition  of  equitable  interference  with  le- 
gal proceedings.  The  terms  upon  which  in- 
junctions are  awarded  by  courts  of  equity, 
except  where  they  are  controlled  by  statutory 
enactments,  are  in  each  case  a  question  for 
the  discretion  of  the  chancellor.  It  is  not, 
however,  an  arbitrary  discretion,  but  a  dis- 
cretion, as  was  said  by  Judge  Bouldin  in 
Great  Falls  Manuf'g  Co.  v.  Henry's  Adm'r, 
25  Grat  575,  579,  'to  be  exercised  on  well- 
established  principles  of  equity  and  law,  so 
as  to  preserve,  as  far  as  practicable,  the 
rlgrhts  of  the  party  restrained,  and  at  the 
same  time  to  inflict  no  wrong  on  the  plain- 
tifli  in  equity.'*  If  it  be  a  general  rule,  as 
was  claimed  by  counsel  for  the  appellees, 
that,  where  a  party  seeks  to  restrain  a 
plaintiff  from  prosecuting  against  him  his 
suit  at  law,  he  will  be  required,  as  a  condi- 
tion of  the  injunction,  to  confess  judgment 
In  the  action  at  law,  the  rule  is  far  from  be- 
ing Inflexible;  'but,  on  the  contrary,  a  court 
of  equity  will  not,  under  the  practice  in  this 
state,  require  an  unconditional  confession 
of  Judgment  at  law  in  any  case  where  it 
would  be  unsafe  for  the  defendant  to  do  so. 
Great  Falls  Manurg  Co.  r.  Hfory*s  Adm'r, 
25  Grat.  581.  In' Warwick  ▼.  NorveU.  1  Bob. 
(Va.)  308,  320,  Judge  AUen  said:  ''No  au- 
thority has  been  produced  which  establish- 
es that  a  party  haying  a  defense  at  law  to 
an  action  brought  against  him,  and  a  dis- 
tinct ground  ef  equitable  relief  should  Ills 
defense  proye  unayailing,  must  abandon  his 
legal  defense  by  confessing  judgment,  or 
await  the  decision  of  the  action  at  law 
before  he  can  be  entertained  in  a,  court  of 
equity."  In  Staples  y.  Turner's  Adm'r,  29 
Grat.  330,  the  btU  was  filed  to  correct  errors 
In  a  certain  settlement  of  accounts  between 
the  parties,  in  which  were  blended  indi- 
yidual  and  executorial  accounts,  and  to  haye 
the  accounts  separated,  and  a  proper  settle- 
ment made,  by  the  chancery  court,  as  the 
most  appropriate  tribunal  for  this  purpose, 
so  as  to  ascertain  the  amount  for  which  the 
complainant  was  indiyidually  liable,  and  to 
restrain  the  plaintiff  in  two  actions  at  law, 
which  were  founded  on  the  erroneous  set- 
tlement, from  proceeding  further  to  prose- 
cute the  same.    The  injunction  was  granted 


upon  the  condition  that  Judgments  were 
confessed  in  the  suits  at  law.  It  was  held 
by  this  court  that  '^e  case  was  not  a  prop- 
er one  for  requiring  the  confession  of  Judg- 
ments in  the  sulti^  at  law  as  a  condition  up- 
on Vhlch  the  injunction  would  be  awarded." 
In  Thornton  y.  Thornton,  31  Grat  212,  the 
complainant  filed  his  bill  in  equity  to  re- 
strain the  plaintiff  from  proceeding  in  an 
action  at  law  which  he  had  brought  to  re- 
coyer  an  alleged  balance  on  account  between 
them,  and,  denying  wholly  the  justice  of  the 
claim  asserted  in  the  suit  at  law,  asked  that 
the  court  settle  and  adjust  the  accounts 
between  them.  The  complainant  confessed 
Judgment  unconditionally  in  the  action  at 
law  for  the  amount  claimed,  under  an  order 
of  the  judge  in  the  chancery  cause  requir- 
ing him  to  do  so,  or  else  submit  to  a  disso- 
lution of  the  injunction  and  a  dismissal  of 
his  bill.  Judge  Burks,  who  deliyered  the 
opinion  of  the  court,  after  strongly  intimat- 
ing that  it  was  an  erroneous  exercise  of  the 
discretion  yested  in  the  chancellor  to  re- 
quire the  complainant  to  confess  a  judgment 
at  law  in  the  pending  action,  which  was 
founded  on  mutual  accounts .  between  the 
parties,  said:  "If  it  was  proper  to  require 
a  confession  of  judgment  at  all.  the  order  re- 
quiring it  should  haye  expressly  proyided 
that  the  judgment  so  confessed  was  there- 
after .to  be  dealt  with  as  the  chancery  court 
might  direct"  In  Great  Falls  Manufg  Co. 
y.  Henry's  Adm*r,  supra,  the  complainant  in 
equity  denied  the  right  of  the  plaintiff  in 
the  action  at  law  to  recoyer  his  claim,  or 
any  part  of  it,  in  any  tribunal,  but  did  not 
lay  claim  to  any  strictly  equitable  defense 
to  the  claim  at  law.  It  merely  sought  to 
transfer  the  litigation  to  the  equity  side  of 
the  court,  as  the  more  appropriate  tribunal, 
under  all  the  circumstances  of  the  case,  to 
do  justice  between  the  parties.  In  that  case 
Judge  Bouldin  said:  ^he  appellant  came 
into  equity,  denying  in  toto  the  right  of  the 
appellee  to  recoyer  at  law  or  In  equity,  de- 
nying the  existence  of  any  indebtedness  at 
all,  and  merely  inyoking,  under  the  peculiar 
circumstances  of  the  case,  the  aid  of  the 
equity  court  in  making  his  defense  ay  ail- 
able.  It  is  yery  eyident  that  in  such  case,  if 
entertained  in  equity  at  all,  the  defendant 
at  law  could  *not  safely  confess  a  judgment,' 
and  therefore  no  such  confession  should 
haye  been  required,  but,  if  required,  it 
should  certainly  haye  been  on  terms  of  be- 
ing 'dealt  with  as  the  coxurt  shall  direct,'  so 
that  it  might  retain  control  of  the  judgment 
But  the  circuit  court,  as  we  haye  seen,  in 
disregard  of  the  principles  aboye  declared, 
required  an  unconditional  confession  of 
judgment  as  the  price  of  the  injunction; 
thus  compelling  the  defendant  at  law  to  ac- 
knowledge, as  the  price  of  his  injunction, 
that  a  debt  was  in  fact  due,  the  existence 
of  which  he  had  eyer  denied,  both  ai  law 
and  in  equity." 
The  principle '  to  be  deduced  from  these 
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decisions  is  tbat»  although  a  defendant  in  an 
action  at  law  has  a  legal  defense  to  the  ac> 
tlon,  yet,  if  he  has  also  a  distinct  ground  for 
equitable  relief  should  Ills  defense  at  law 
prove  unayalling,  he  is  not  compelled  to 
abandon  his  legal  defense .  by  confessing 
judgment,  or  to  wait  the  decision  of  the  ac- 
tion at  law,  before  he  can  be  entertained  in 
equity;  nor  where  he  denies  any  indebted- 
ness whatever  upon  the  claim  sued  on  at 
law,  and  the  right  to  recover  in  any  forum, 
either  at  law  or  in  equity,  but  invokes  the 
aid  of  a  court  of  chancery  as  the  more 
appropriate  tribunal,  under  all  the  circum- 
stances of  the  case,  in  which  to  conduct  the 
litigation,  is  he  required,  if  entertained  at 
all  in  equity,  to  confess  judgment  in  the 
action  at  law  as  the  price  of  an  injunction 
to  the  proceedings  at  law.  In  such  cases  it 
is  not  safe  for  him  to  confess  a  judgment  at 
law,  and  it  is  error  for  the  chancellor  to 
Impose  such  condition  upon  him. 

The  appellants,  who  were  the  defendants 
In  two  actions  at  law  brought  on  certain 
promissory  notes  executed  by  them  to  the 
Salem  Development  Company  for  the  pur- 
chase of  lots,  alleged  in  their  bill  that  the 
notes  were  procured  from  them  by  false  and 
fraudulent  representations  of  the  said  com- 
pany, and,  by  reason  thereof,  were  wholly 
null  and  void,  and  that  the  plaintiff  in  the 
actions  at  law,  and  the  persons  through 
whom  he  claimed,  had  notice  of  such  fraud 
before  any  transfer  of  the  notes  was  made. 
They  further  alleged  that  the  said  notes, 
along  with  a  number  of  other  notes  also 
given  for  the  purchase  of  lots,  all  of  which 
notes  were  secured  by  deeds  of  trust  on  the 
lots,  and  aggregating  $27,392,  were  deliv- 
ered by  the  Salem  Development  Company  to 
the  Farmers'  National  Bank  of  Salem,  to  be 
held  by  it  as  collateral  security  for  a  note 
of  $21,500,  given  by  the  said  company  to  cer- 
tain named  persons,  representing  them- 
selves as  the  Clean  Cart  Company,  Lim- 
ited; that  the  sum  of  $8,000  had  been  paid 
on  the  note  of  $21,500,  leaving  the  sum  of 
$13,500  unpaid;  that  all  the  notes  constituted 
one  security  for  the  payment  of  the  note 
to  the  Clean  Cart  Company,  and  that  the 
bank  had  no  authority  to  transfer  any  of 
the  said  notes;  that  the  complainants,  if 
held  liable  at  all  on  their  notes,'  and  the 
makers  of  the  other  notes  which  were 
likewise  deposited  with  the  Farmers*  Na- 
tional Bank  as  collateral  security  (which 
persons  they  also  made  defendants  to  their 
bill),  were  entitled  to  contribution  among 
themselves,  and  to  have  the  bank,  as  trus- 
tee, collect  on  each  note  such  siun  as  was 
necessary  to  satisfy  the  balance  due  on 
the  note  of  Clean  Cart  Company;  that,  to 
this  end,  they  were  entitled  to  have  an  ac- 
count'taken  of  the  balance  then  due  on  the 
said  note  for  $21,500,  and  of  the  notes  held 
by  the  bank,  and  the  collections  thereon, 
if  any,  and  to  liave  sale  made  of  the  said 
lots  under  the  various  deeds  of  trust,  and 


the  proceeds  of  sale  applied  to  the  pay- 
ment of  the  balance  oo  said  note  for  $21,500; 
and,  as  ancillary  to  their  r^ef  in  equity, 
they  prayed  an  injunction  to  restrain  the 
plaintiff  in  the  suits  at  law  from  further 
prosecution  of  the  same.  The  injunction 
as  asked  for  was  awarded,  upon  proper 
bond  being  given;  but,  upon  a  motion  there- 
after to  dissolve  it,  the  court  decreed  tliat 
unless  the  defendants,  .before  the  adjourn- 
ment of  the  term  of  the  court,  confessed 
judgment  in  the  suits  at  law,  the  Injunction 
should  be  dissolved.  This  they  declined  to 
do,  and  obtained  an  appeal  from  this  court 

It  is  manifest  from  the  allegations  of  the 
bill  that  the  defendants  in  the  suits  at  law, 
denying  any  liability  whatever  on  the  notes 
sued  on,  by  reason  of  the  fraud  tliat  infect- 
ed them  in  the  hands  of  the  Salem  Develop- 
ment Company,  and  notice  thereof  by  the 
plaintiff  before  any  transfer  of  the  notes 
was  ever  made  by  the  said  company,  if  en- 
titled, upon  the  case  made  by  the  bill,  to  be 
entertained  in  equity  at  all  to  make  their 
defense,  could  not  safely  confess  judgment 
in  the  suits  at  law;  and  it  was  error  in  the 
court  to  require  it,  as  the  condition  of  a 
continuance  in  force  of  the  injunction.  But 
even  if  the  requirement  of  such  condition 
had  been  a  proper  exercise,  under  the  cir- 
cumstances of  the  case,  of  the  discretion 
vested  in  a  court  of  equity,  the  confession 
should  not  have  been  left  by  it  to  be  made 
unconditionally,  but  the  court  should  have 
expressly  provided  in  its  order  that  the 
judgments  so  confessed  were  thereafter  to 
be  dealt  with  as  the  court  of  equity  might 
direct  Thornton  v.  Thornton,  supra;  and 
Great  Fails  Manuf'g  Co.  v.  Henry's  Adm'r, 
supra. 

For  the  foregoing  reasons,  the  decree  of 
the  circuit  court  must  be  reversed,  and  the 
injunction  awarded  in  the  cause  continued 
in  force,  without  a  confession  of  judgment 
in  the  suits  at  law. 


SHOWAUFER  et  aL  v.  HAMBRICK  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.     July 

16»1896.) 
SPBOirio  Pbrformancb— Lachbs  or  Comfulinaitt. 
Specific  performance  of  a  contract  to 
convey  land,  brought  by  one  who  has  b««n  for 
80  years  in  possession  of  the  land  under  the 
contract,  will  not  be  enforced,  where  the  evi- 
dence shows  that  the  consideration  for  the  con- 
veyance has  never  been  paid.* 

Appeal  from  circuit  court,  Floyd  county; 
Henry  B.  Blair,  Judge. 

Bill  hi  equity  by  William  J.  Hambrick  and 
others  against  H.  B.  Showalter  and  otherSi 
Decree  for  complainants,  and  defendants  ap- 
peal   Reversed. 

Phlegar  &  Jolmscm,  for  appellanta.  J.  Lb 
Tompkins  and  J.  0.  Wysor,  for  appellees. 

CARDWBLIi,  J.  The  appeUees  filed  tbeU 
bill  in  the  drcQlt  court  of  Floyd  osmity  ti 
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compel  the  spedfle  perf omuuice  of  a  contract 
for  the  sale  of  a  certain  tract  of  land  In  tbat 
co«mt7,  made  in  tbe  year  1866  oc  1866,  where- 
by H.  B.  Shoiralter  sold  to  George  Hambrlck, 
one  of  the  i^ypellees,  the  tract  of  land  in 
question,  at  the  prlc^  of  |120,  and  the  latter 
waa  put  in  posBesalon  of  the  land  at 'or  abont 
the  time  of  the  alleged  contract,  and  remained 
In  poeseBsion  thereof  until  some  time  in  the 
year  1891,  when  he  gare  a  title  bond  there- 
for to  his  three  sons,  William  J.,  J.  O.,  and  O. 
B.  Hambrlck,  who  are  also  appellees;  the 
bond  bearing  date  Jnne  1,  1891,  and  recorded 
September  17,  1891.  The  bill  does  not  appear 
in  the  record,  but,  from  the  af&daTit  setting 
it  np  as  a  lost  paper,  it  did  not  set  ont  clearly 
the  proTlstons  of  the  contract,  bnt  stated  that 
Showalter  never  delivered  to  Hambrlck  any 
deed,  title  bond,  or  other  title  papers  for  the 
land  that  the  latter  could  place  on  record, 
and  further  set  forth  that  Showalter  bad  on 
the  7th  day  of  September,  1891,  executed  to 
Qeorge  B.  Lester,  one  of  the  appellants,  a  title 
bond  for  25  acres  of  the  land  alleged  to  have 
been  purchased  by  Hambrlck  from  Showalter 
ii)  the  year  1865  or  1866,  and  that  on  the 
15th  of  April,  1892,  Showalter  executed  to  one 
J.  8.  LawBon  a  title  bond  conditioned  to  con- 
vey to  Lawson  5%  acres  of  land  when  the 
purchase  price  therein  named  was  paid,  and 
that  afterwards  Lawson  sold  this  parcel  of 
land  to  Lester,  who  claims  title  now  to  the 
land  embraced  in  the  contract  alleged  to  have 
been  made  between  Showalter  and  Hambrlck. 
Upon  the  hearing  of  the  cause  in  the  court 
below  on  the  bill  and  exhibits,  tbe  separate 
demurrer  and  answer  of  Showalter  and  Les- 
ter, and  the.  depositions  taken  for  both  plaln- 
tifCs  and  defendants,  the  court  overruled  the 
demurrer,  and  decided  that  the  contract  be- 
tween Showalter  and  Hambrick,  made,  as  al- 
leged In  1865  or  1866,  was  a  written  contract; 
that  George  Hambrick  had  paid  Showalter 
therefor;  that  he  was  entitled  to  a  deed  of 
conveyance,— and  directed  a  commissioner  to 
convey  the  land  In  question  to  J.  G.,  W.  J., 
and  G.  B.  Hambrick,  the  vendees  of  G^eorge 
Hambridc,  reserving  a  lien  for  the  unpaid 
purchase  money  due  to  the  estate  of  C^eorge 
Hambri<d[,  who  had  died  after  the  institution 
of  this  suit  From  this  decree,  Showalter 
and  Lester  obtained  an  appeal  to  this  court. 
That  the  court  below  correctly  decided  that 
there  was  a  written  contract,  or  title  bond, 
^en  by  Showalter  to  Hambrick  for  the  land 
in  question,  seems  to  be  uncontroverted  in  the 
argument,  and  the  decision  on  this  appeal  (the 
demurrer  being  waived)  turns  solely  upon  the 
question  whether  or  not  the  court  below  was 
In  error  In  holding  that  the  purchase  price  for 
the  land  had  been  paid  by  Hambrick  to  Sho- 
walter. The  answer  of  Showalter,  read  In 
connection  with  the  answer  of  Lester,  adopt- 
ed by  Showalter  as  his  answer,  admits  that 
he  sold,  or  agreed  to  sell,  the  land  in  ques- 
tion to  George  Hambrick,  but  insists  that  he 
gave  to  Hambrick  a  title  bond  therefor,  con- 
ditioned to  convey  the  land  to  him  when  he 


paid  the  purchase  price,  $120,  to  H.  B.  Dew- 
ier, to  whom  Showaltef  bad  theretofore  given 
a  deed  of  trust  upon  his  land,  which  included' 
the  land  that  he  (Showalter)  bad  agreed  to 
sell  to  Hambrick,  and  denies,  most  emphatical- 
ly that  any  part  of  the  purchase  money  was 
ever  paid  by  Hambrick.  On* tbe  contrary, 
he  sets  forth  that  after  waiting  on  Hambrick 
for  many  years  to  pay  the  purchase  money 
to  Dowler,  and  finding  that  he  was  unable  to 
do  so,  he  (Showalter)  then  paid  off  his  in- 
debtedness to  Dowler,  and  obtained  a  re- 
lease deed  from  him  as  to  all  the  lands  In- 
cluded In  the  trust  deed.  Whereupon  he  noti- 
fied George  Hambrick  of  this  ftict,  and  de- 
manded to  know  of  him  what  he  proposed  to 
do  about  the  land,  when  Hambrick  asked  for 
time  to  pay  the  purchase  money  to  him  (Sho- 
walter), which  was  given  him,  and  extended 
unto  he  (Showalter),  having  become  satisfied 
that  he  (Hambrick)  could  or  would  not  pay 
for  the  land,  sold  it  to  Lester  and  Lawson. 

The  principal  witnesses  relied  on  by  the 
plaintiffs  in  the  lower  court  to  prove  that 
Hambrick  had  paid  for  the  land  are  William 
J.  Hambrick,  bis  son,  and  one  James  Klrby, 
and  these  witnesses  pretend  to  know  what  the 
contract  was;  and,  according  to  their  testi- 
mony, the  land  was  sold  by  parol  agreement 
in  1865  or  1866  for  '$40  in  cash,  and  a  wagon, 
whidi,  according  to  their  statement,  were 
paid  and  delivered,— the  money  when  the 
trade  was  made,  and  the  wagon  in  1866  or 
1867.  It  is  true  that  one  other  witness  (Ja- 
cob Sampter,  a  son-in-law  of  George  Ham- 
brick) testified  that  be  heard  Showalter  prom- 
ise to  make  a  deed  to  George  Hambrick  for 
land  which  he  (Sumpter)  supposes  was  the 
land  in  controvert;  and  another  witness 
(Thomas  Turpin)  testified  that  H.  B.  Dowler 
told  him  that  George  Hambrick  paid  him  $40 
on  the  trust-deed  debt  But  if  the  statement 
of  Turpin  be  admitted,  though  clearly  hear- 
say testimony,  it  can  only  serve  to  prove  that 
the  evidence  of  W.  J.  Hambrick  and  James 
Klrby  as  to  a  contract  for  $40  cash  to  Sho- 
walter, and  a  wagon,  is  not  true.  It  is  ad- 
mltted  in  the  record  that  10  witnesses  testi- 
fied that  they  would  not  b^eve  Jacob  Sump- 
ter on  oath,  while  34  testified  that  they  woold; 
but  as  this  evidence,  as  we  think,  is  completely 
overthrown  by  the  testimony  on  behalf  of  the 
defendant  Showalter,  it  is  unnecessary  to  de- 
cide whether  the  testimony  of  this  witness, 
Sumpter,  is  worthy  of  belief  or  not  The  evi- 
dence is  overwhelming  that  the  statements  of 
Klrby  are  not  to  be  relied  on,  and  shows  that 
it  was  impossible  for  him  to  have  been  pres- 
ent at  the  time  and  place  when  and  at  which 
he  states  that  he  witnessed  the  contract,  and 
saw  the  money— the  $40— paid,  and  knew  that 
the  wagon  had  been  delivered.  His  own  evi- 
dence and  that  of  J.  O.  Hambrick,  a  party 
interested,  who  attempts  to  bolster  Klrby  up 
in  his  statement  that  he  lived  with  George 
Hambrick  from  1865  or  18G6  to  1868,  is  com- 
pletely overthrown  by  four  disinterested  wit- 
nesses who  prove  that  he  was  not  at  Ham- 
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brick's  either  of  those  years.  Mrs.  MQler  fix- 
es his  whereabouts  in  1867  in  Montgomery 
coonty,  a  considerable  distance  from  Ham- 
brick's,  and  where  he  had  lived  since  some 
time  in  1864,  or  the  early  part  of  1865,  and  by 
facts  which  the  witness  Mrs.  Miller  most  rea- 
sonably gave  to  show  the  correctness  of  her 
statement;  and  she  is  borne  out  by  other  wit- 
nesses,—notably,  John  T.  Shelbum,  who  mov- 
ed Kirby,  in  the  fall  of  1865,  to  Bardshaw's 
Creek,  and  testifies  that  for  the  first  three 
or  four  years  after  the  war  he  was  about 
George  Hambrick's  frequently,  had  hauled  up 
and  down  about  Hambrick's  every  few  days, 
and  that  Kirby  did  not  live  at  or  near  Ham- 
brick's  Mill  (at  or  near  which  George  Ham- 
brick  lived)  within  three  or  four  years  after 
the  dose  of  the  war.  It  is  needless,  however, 
to  pursue  further  a  discussion  of  the  testi- 
mony of  the  witnesses  relied  on  to  show  that 
Hambrick  had  paid  Showalter  for  the^  land, 
as  the  evidence  to  the  contrary  is  quite  con- 
clusive, even  if  we  omit  from  consideration 
the  evidence  of  Showalter  himself,  which  is 
objected  to,  but  which  objection,  in  the  view 
we  take  of  the  cels^  it  is  unnecessary  to  pass 
upon. 

F.  A.  Dowler,  a  brother  of  H.  B.  Dowler, 
who  was  examined  as  a  witness  for  the  de* 
fendant  Showalter,  was  asked  the  following 
question:  "Did  you  have  any  transaction  with 
said  [Georgel  BLambrick  or  Showalter  for  H. 
B.  Dowler?  If  so,  state  where  and  when, 
and  what  was  it  about"  And  his  answer 
was:  "Yes;  I  had  a  transaction  with  them 
both  for  H.  B.  Dowler  In  March,  1882,  in 
Floyd  county,  Va.  H.  R  Dowler  held  a  deed 
of  trust  on  certain  land  belonging  to  H.  B. 
Showalter,  to  secure  the  said  Dowler  in  a  debt 
owing  from  him  (said  Showalter).  I,  as  attor- 
ney tn  fact  for  H.  B.  Dowler,  in  about  March, 
1882,  went  to  see  H.  B.  Showalter  about  pay- 
ment of  the  debt;  but  he  did  not  pay  me  the 
money,  but  gave  me  an  order  to  [George] 
Hambrick  for  $120,  amount  clahned  by  Sho- 
walter to  be  owing  him  from  said  Hambrick, 
and  I  went  there  and  saw  Mr.  Hambrick. 
He  said  he  owed  the  money  to  Mr.  Showalter, 
but  that  he  did  not  then  have  it  so  that  he 
could  pay  me."  Then,  in  answer  to  other 
questions,  this  witness  says  that,  when  he 
took  the  order  for  $120  to  Hambrick,  he  said 
he  owed  that  amount  to  Showalter,  and,  as 
witness  thought,  said  it  was  for  land,  and 
said  he  would  pay  the  witness  that  amount, 
and  offered  to  secure  it  by  deed  df  trust  on 
real  estate,  and  wanted  witness  to  release  the 
deed  of  trust  held  by  £L  R  Dowler  on  the 
land  of  Showalter,  and  said  that  if  he  would 
do  so  he  (Hambrick)  would  secure  the  $120 
by  other  real  estate.  Then,  in  answer  to  the 
question,  "State  whether  or  not  Hambridc 
claimed  that  he  had  paid  for  the  land  he  had 
bought  of  Showalter,"  witness  said,  "He  said 
he  had  not"  An  effort  was  made  to  show 
that  in  this  conversation  Hambrick  had  ref- 
erence to  money  he  owed  Showalter  on  some 
other  transartion,  bat  the  effort  signally  falls. 


It  seems  that  &8  early  as  in  1871,— long  after 
Hambrlck's  witnesses  attempt  to  show  that  this 
money  had  been  paid,— H.  R  Dowler  placed 
his  claim  in  the  hand  of  Mr.  Trigg,  a  lawyer, 
who  wrote  to  George  Hambrick  with  regard 
to  the  money,  and  received  from  him  a  re- 
ply dated  January  2,  1871,  in  which  he  says: 
"I  will  be  sure  to  get  some  money  next  March 
for  some  land  I  sold  last  month,  and  I  prom- 
ised H.  B.  Showalter,  some  time  back,  to 
help  him  to  •  •  •  some  money  that  he 
promised  you,  and  I  am  disappointed,  and 
will  be  sure  to  pay  him  $100  some  time  in 
March,  1871;  and  I  will  write  to  Dowler,  and 
I  think  it  will  satisfy  him."  This  letter  is 
filed  as  an  exhibit  with  the  defendants'  an- 
swer, and  that  it  was  written  by  G^eorge 
Hambrick  is  nowhere  questioned*  After  Les- 
ter had  purchased  this  land^  from  Showalter, 
young  Hambrick  obtained  a  warrant  against 
Lester  for  trespassing  on  the  land,  and  a 
trial  of  this  warrant  was  had;  and  It  is 
shown  by  the  justices  who  tried  the  war- 
rant and  whose  depositions  are  taken  in  this 
cause,  that  at  the  trial  neither  George  Ham- 
brick, nor  either  of  his  sons  to  whom  he  had 
sold  the  land,  (dalmed  that  the  land  had  been 
paid  for  to  Showalter,  although  Showalter 
made  the  statement  that  no  part  of  the  pur- 
chase money  had  been  paid«  Nathan  Phil- 
lips, one  of  the  justices,  testified  that  he  had 
a  conversation  with  G.  E.  Hambrick  a  few 
days  before  the  warrant  trying,  in  wnich  ne 
(G.  E.  Hambrick)  said:  "We  have  not  paid 
for  the  land,  but  don't  say  anything  about  it 
We  are  going  to  hold  it  by  possession.  If  we 
can't  hold  it  that  way,  we  are  going  to  give 
Lester  ■  all  the  trouble  we  can.  We  dcMi't 
propose  for  him-  to  run  us  out  like  dogs.'* 
Then,  on  cross-examination,  when  the  effort 
was  being  made  to  show  that  when  G.  E: 
Hambrick  spoke  of  the  land  not  being  paid 
for,  he  meant  that  he  and  his  brother  had  not 
paid  their  father  for  it  the  witness  Phillips 
states  emphatically  that  George  Hambrick 
never  claimed  that  he  had  paid  for  the  land, 
and  that  in  the  conversation  with  G.  B.  Ham- 
brick he  mentioned  his  fath^,  he  mentioned 
the  whole  of  them,  he  mentions  hia  father 
with  the  boys,  and  when  asked  the  direct 
qu^ion,  "Are  you  positive  that  George 
Hambrick  did  not  state  on  that  trial  that  he 
had  paid  Showalter  in  full  for  the  land?" 
says:  "Yes,  sir;  I  am  positive  of  it  The 
only  man  that  swore  In  the  trial  tnat  an 
amount  had  been  paid  was  Mr.  Turpin." 
The  statement  made  by  Turpin,  referred  to, 
was  to  the  effect  that  he  had  been  told  that 
George  Hambrick  had  paid  Mr.  Dowler  $40, 
or  that  Mr.  Dowler  told  hhn  so;  but,  be  this  as 
it  may,  it  could  not  be  evidence  against  Sho- 
walter, and  is  in  conflict  with  George  Ham- 
bridle's  letter  to  Trigg,  and  his  statement  to . 
F.  A.  Dowler.  George  E.  Lester  testifi^ 
that,  after  he  procured  a  title  bond  for  thia 
land  from  H.  B.  Showalter,  he  went  to  see 
Gtoorge  Hambrick,  and  told  him  of  it  and 
said  to  him  that  if  he  had  any  right  or  title 
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to  the  land,  be  (Lester)  would  take  it  at  a 
tRTor  if  he  would  let  him  know;  that  be  had 
mot  paid  Mr.  Showalter  for  the  land,  and  if 
Hambrick  bad  any  title  to  the  land  he  wooTd 
not  pay  Showalter  for  it;  and  that  Hamtxncc 
■bowed  Mm  no  evidence  of  title,  bot  said: 
''Lester,  I  hare  got  a  proposition  to  make  to 
yon:  If  yon  will  giye  me  a  little  strip,  70 
yards  wide,  yon  may  haye  the  balance;  and 
you  can  be  an  advantage  to  me,  and  I  can 
to  yon.** 

We  might  further  examine  the  eyidenoe  on 
behalf  of  the  defendants  in  the  ooort  btiow 
(the  appellantB  here)  to  show  that  Qeorge 
Hambrick  had  nerer  paid  for  the  land  in 
question,  bat  deem  it  unnecessary.  The  wit* 
nesses  that  we  hare  referred  to  are  not  con- 
tradicted, and  are  corroborated  by  other  wit- 
nesses, and  by  dicomstances  shown  in  the 
record.  We  are  of  opinion  that  the  eridence 
is  conclnsiye  that  the  land  was  nerer  paid 
for,  and  that  the  i^aintiffs  in  the  court  below 
were  not  entitled^  to  a  conyeyance  thereof, 
and  the  decree  of  the  lower  court  is  therefore 
erroneous.  The  decree  win  be  reyersed  and 
annulled,  and  this  court  will  enter  such  decree 
as  the  lower  court  should  haye  Altered,  dis- 
missing the  bill,  with  costs  to  the  appellants. 

(93  Va.  424) 

HUQHES  et  aL  y.  BPLING  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.  .  July 
16,  1S86.) 

GoKysTAircB  roa  thb  Bbncvit  or  Dbbtobp— 
Validity. 
A  deed  of  trust  conyeylng  a  Btock  of 
goods  to  secure  the  payment  of  a  debt,  and  to 
secure  the  creditor  as  an  indorser  on  certain 
notes,  provided  that  the  grantor  Bhould  remain 
in  the^ssession  and  enjoyment  of  the  stoca  un- 
til default  in  payment  of  the  notes,  or  any  re- 
newals thereof,  or  in  the  payment  of  the  debt  se- 
cured, and  until  the  indorser  and  creditor  named 
should  demand  a  sale.  HtUL,  that  the  convey- 
ance, being  on  its  face  giren  for  the  benefit  of 
the  debtor,  was  fraudulent  per  se. 

Appeal  firom  hustings  court  of  Roanoke; 
C^eorge  E.  Gassell,  Judge. 

Bill  by  Hughes,  EfQnger  &  Go.  again(«t  C 
R.  Epling  and  others  to  set  aside  a  certain 
conveyance  as  fraudulent.  There  was  a  de- 
cree for  defendants,  and  plaintiffs  appeal. 
Reversed. 


Hoge  Sc  Hoge,  for  appellants. 
Dnnlap,  for  appeUees. 


Heflin    & 


BUCHANAN,  J.  The  only  question  to  be 
decided  in  this  case  is  whether  or  not  the 
deed  of  trust  whose  validity  is  attacked  by 
the  appellants  is  fraudulent  per  se. 

The  grantor  was  engaged  in  the  business  of 
a  retail  merchant,  having  one  store  in  East 
Radford,  and  another  in  West  Radford.  He 
conveyed  his  stock  of  goods  or  merchandise 
at  each  place,  together  with  all  the  fixtures 
in  both  storehouses,  such  as  show  cases, 
stoves,  and  safes,  and  also  a  horse  and  bug- 
gy, to  Heflin  &  Dunlap,  trustees,  to  secure 
the  payment  of  a  debt  due  by  him  to  G.  W. 


EpUng,  and  also  to  secure  him  as  indorser 
upon  two  negotiable  notes. 

The  deed  provided  that  the  grantor  shoula 
''be  suffered  to  remain  in  possession  and  en- 
joyment of  the  said  stocks  of  goods  or  mer- 
chandise until  default"  should  be  made  by 
the  grantor  in.  the  payment  of  the  negotiable 
notes,  or  of  any  renewals  or  continuations  of 
the  same,  or  any  part  thereof,  or  in  the  pSy- 
ment  of  the  debt  secured,  and  until  Q.  W. 
EpUng,  the  indorser  and  creditor,  should  re- 
quire the  trustees  to  selL  Until  there  had 
been  both  a  failure  to  pay,  and  a  demand  to 
sdl,  the  grantor  retained  the  possession  and 
the  right  of  dJspoe^on.  There  Is  not  only 
no  provision  In  the  deed  that  he  is  to  ac- 
count to  the  trustees  for  the  proceeds  of 
sales  made  by  him  while  in  possession,  nor 
any  recognition  that  such  sales  are  for  their 
benefit,  but  the  terms  of  the  trust  exclude 
any  such  idea,  and  necessarily  imply  that 
he  had  the  right  to  dispose  of  the  goods  in 
his  business  for  his  own  benefit,  and  to  con- 
tinue to  do  80  as  long  as  the  negotiable  notes 
could  be  renewed,  and  the  party  secured  was 
content  not  to  require  a  sale. 

The  law  does  not  authoriase  such  agreement. 
A  creditor,  in  securing  himself,  must  be  care- 
ful that  the  contract  by  which  he  Is  secured 
does  not  contain  provisions  which  do  not 
benefit  him,  but  which  benefit  the  debtor, 
and  were  so  intended,  and  are  prejudicial  to 
other  creditors.  It  does,  not  allow  the  cred- 
itor to  make  use  of  his  own  debt  for  any 
other  purpose  than  his  own  indemnity.  When 
he  goes  beyond  this,  and  puts  into  the  con- 
tract provisions  which  have  the  effect  of 
shielding  his  debtor  by  allowing  him  to  dis- 
pose of  the  trust  subject  for  his  own  pur- 
poses, and  by  which  other  creditors  are  hin- 
dered and  delayed  in  the  collection  of  their 
debts,  the  contract  cannot  be  upheld.  The 
power  retained  was  incompatible  with  the 
avowed  purpose  of  the  grantor  to  furnish  in- 
demnity to  his  creditor  and  indorser,  and  is 
fully  adequate  to  the  defeat  of  the  provisions 
of  the  deed  of  trust 

This  court,  in  Lang  v.  Lee,  8  Rand.  (Va.) 
410,  held  that,  where  such  a  power  is  retain- 
ed by  the  grantor,  his  conveyance  is  fraud- 
ulent per  se,  null,  and  void  as  to  other  cred- 
itors. 

In  the  cascL  of  Addlngton  v.  Etheridge,  12 
Grat  486,  a  merchant  conveyed  to  a  trustee 
all  his  stock  of  goods  and  the  storehouse  for 
the  balance  of  the  year,  in  trust  to  pay  cer- 
tain debts  described  in  the  deed.  It  provid- 
ed that  he  should  retain  possession  of  and 
sell  the  goods  In  the  usual  line  of  his  trade, 
and  occupy  the  storehouse,  until  default  in 
the  payment  of  any  of  the  debts,  and  until 
the  trustee  should  be  required  by  any  of  the 
creditors  to  close  the  deed  by  a  sale.  It  was 
held  to  be  fraudulent  per  se,  because  the  pow- 
er retained  was  incompatible  with  the  avow- 
ed purpose  of  the  trust,  and  fully  adequate 
to  the  defeat  of  the  provisions  of  the  deed. 

The  doctrine  laid  down  in  those  cases  has 
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been  anlformly  recognized  and  followed  by 
this  court  Sheppards  y.  Tnrpln,  3  Grat.  873; 
Spence  y.  Bagwell,  6  Grat  444;  Biarks  y. 
Hill,  15  Grat  400,  416;  Perry  y.  Bank,  27 
Grat  755;  Brockenbrough  y.  Brockenbrongh, 
31  Grat,  at  page  500;  McOormlck  y.  Atkin- 
son, 78  Va.  8;  Wray  y.  Dayenport,  79  Va. 
19;  Saunders  y.  Waggoner,  82  Va.  316. 

t^e  are  of  opinion  that  the  deed  of  trost 
In  this  case  was  fraudulent  per  se,  and 
should  haye  been  declared  null  and  yold  by 
the  trial  court,  as  to  the  creditors  who  estab- 
lished their  debts  In  the  case.  The  decree 
appealed  from  must  therefore  be  reyersed, 
and  the  cause  remanded  to  that  court,  to  be 
proceeded  in,  in  accordance  with  this  opinion. 


HUMPHREYS  et  aL  y.  HOGB. 
(Supreme  Court  of  Appeals  of  Virginia.     July 

16.1896.) 
Rbal-Estatb  Buoksb—  Commissions  —  Cokthact 

WITa  PaRCHASER-^yiDENCB— A8SUMPTl6sr 

or  Contract  bt  Third  Person. 

1.  In  an  action  by  a  real-estate  broker  for 
Tommiasio-ns  on  a  purchase  of  land,  he  testified 
that  in  addition  to  a  cash  commission  which 
'liad  oeen  paid  by  defendant,  there  was  an  agree- 
ment made  at  another  time  for  payment  of  ad- 
*<Litional  commissionB  in  case  plaintiff  procured 
;a  purchase  for  less  than  a  certain  price,  and 
defendant  testified  that  no  contract  for  addi- 
tional commissions  was  made  at  the  time  the 
original  contract  was  made,  but  did  not  state 
that  no  such  contract  was  made  thereafter;  and 
there  was  eyldence  that,  after  the  sale  had  been 
completed,  defendant  stated  to  a  third  person 
that  he  had  paid  plaintiff  a  cash  commission, 
and  that  plaintiff  *Vill  receiye  something  more 
in  the  future."  HM,  that  the  evidence  suffi- 
ciently established  a  contract  for  additional 
commissions.  ,     , 

2.  In  an  action  by  a  real-estate  broker  for 
commissions,  it  appeared  that  defendant  H.  had 
agreed  in  writing  to  give  plaintiff  a  certain  cash 
commission,  and  had  thereafter  orally  agreed  to 
giye  additionaf  commissions  in  case  plaintiff  pro- 
cured a  reduction  of  the  price  asked  by  the 
owner,  and  that  such  reduction  was  made  by 
procuring  from  such  owner  additional  property 
without  additional  consideration.  It  also  ap- 
peared that  defendant  H.  wrote  to  defendant 
W..  stating  the  terms  of  the  written  contract, 
and  that  he  had  agreed  to  give  plaintiff  a  cash 
commission;  and  defendant  W.,  without  mak- 
ing inquiry  as  to  any  agreement  for  additional 
commissionB.  replied  that  he  would  take  'the 
deal"  from  tne  nands  of  defendant  H.,  and  as- 
sume the  payment  of  the  commission  and  the 
price,  and  defendant  W.  obtained  the  additional 
prop«tf .  BM,  that  he  was  liable  for  the  ad- 
ditional commissions. 

Appeal  from  circuit  court,  Craig  county; 
Henry  B.  Blair,  Judge. 

Action  by  J.  Hampton  Hoge. against  A.  B. 
Humi^ireys  and  another.  Judgment  for  plain- 
tur,  and  defendants  appeaL    Affirmed. 

Marshall  &  Read  and  Blair  &  BUOr,  for  ap- 
pellants. L.  H.  Cocke,  Scott  &  Staples,  and 
Hoge  &  Hoge,  for  appellee. 

RIBLY,  J.  The  plaintiff  bases  his  claim  to 
additional  compensation  for  his  services  in 
milling  the  purchase  of  the  Mountain  Lake 
tract  of  land  upon  an  alleged  agreement  on 


the  part  of  the  defendant  Humpteeyv  W  gfye 
him,  in  addition  to  the  suni  of  f  10/)00,  ene- 
half  of  the  differmce  between  |290,MM>  aad 
any  leas  price  at  whidi  he  migbl  succeed  ha 
buying  the  land.  It  is  conoeded  that  he  was 
authorised  by  Hamphreys  to  boy  the  lanA  for 
him  at  the  price  of  1250,000,  and  «b«t.  if  he 
succeeded  in  doing  so,  he  was  to  receiye^0,60O 
as  a  commission  tor  his  seryices.  It  la  far- 
ther conceded  that  he  bought  the  land  at  that 
price,  and  was  paid  $10,000;  and  It  i»  not  eooi- 
tioyerted  that  there  was  induded  in-  the  pac^ 
chase,  as  an  inducement  thereto^  and  tor  the 
said  consideratleii,  other  real  and  fesBonal 
property  not  contemplated  at  the  time  that  the 
plaintiff  was  «nployed  to  maice  the  pardb^se^ 
It  is  to  one-half  of  the  yalue  of  this  ad^tional 
property  that  the  plaintiff  daims  that  he  i»e»> 
titled,  as  further  compensation  for  his  sery- 
ices. The  amended  biU  sets  torih  ful^f  and 
clearly  the  claim  of  the  plaintiff,  and  walyea 
an  answ^  under  oath.  The  defendants  an- 
swered, and  dented  the  allegations  of  Ihe  biU. 
The  cause  was  not  heard  xxpaa  the  bill  and  an- 
swer only,  and  the  answer,  therefore,  was  not 
eyldence  in  fayor  of  the  defendants.  Cede 
Va.  f  3281. 

It  appears  ftom  the  eyldence  that  the  em- 
ployment by  Humphreys  of  the  plaintiff  to> 
buy  the  Mountain  Lake  bind  took  place  while 
they  were  trayeling  together  on  the  cars  from 
Danyille  to  Lyndiburg.     The  plaintiff  testi- 
fied that  the  agreement  authorizing  hfon  to 
make  the  purchase  at  $250,000,  and  to  pay 
him  a  commission  of  $10,000,  was  reduced  to 
writing  on  the  back  of  an  enyelope,  and  sign- 
ed by  Humphreys;   and  that  after  Uds  had 
been   done,   and   Just   before   they   reached 
Lyndiburg,  Humphreys  said  to  him  that,  if  he 
bought  the  land  for  less  than  $250,000,  he 
would  giye  him  one-half  of  the  difference. 
His  testimony  in  support  of  the  agreement  for 
additional  compensation  is  direct  and  explicit. 
While  Humphreys,  In  his  answer,  denies  any 
agreement  for  compensation  beyond  the  com- 
mission of  $10,000,  yet  when  he  comes  to  tes- 
tify, after  stating  how  the  contract  in  writ- 
ing was  brought  about,  he  contents  himself 
with  saying:    '*That  was  all  that  was  said  at 
the  time  on  this  subject"    He  does  not. deny 
that  an  agreement  for  additional  compensa- 
tion in  case  the  plaintiff  bought  the  land  for 
less  than  $250,000  was  subsequently  made, 
Just  before  they  arriyed  at  Lynchburg,  where 
they  parted.     The  plaintiff  did  not  claim  that 
the  agreement  for  additional  compensation  oc- 
curred at  the  time  the  original  contract  was 
concluded,  but  that  it  took  place  after  that 
time.     Humphreys  Is  no  doubt  correct  that 
nothing  was  said  as  to  additional  compensa* 
tion  at  the  time  the  original  contract  was  en- 
tered into.   The  plaintiff  does  not  pretend  that 
there  was.    Humphreys*  statement  may  be  en- 
tirely true,  and  yet  the  subsequent  agreement, 
as  testified  to  by  the  pUiintiff,  haye  been 
made.     It  is  to  be  noted  that,  notwithstand- 
ing Humphreys  did  not  giye  his  deposition  un- 
til nearly  a  year  after  that  of  the  plaintiff 
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taken,  he  does  not  deny,  nor  ewtOL  aUiide 
to,  the  statement  of  tbe  latter  that  the  promise 
of  Increased  compensation  was  a  sohseqnent 
acieement,  although  the  plaintiff  specified 
the  time  and  place,  and  detailed  the  circnxo- 
stances,  under  which  the  last  agreement  was 
made.  Whether  the  omission  was  intentional 
or  an  oversight  we  cannot  know,  but  the  t&et 
of  the  omission  and  the  inference  resnlting 
from  it  cannot  be  disregarded.  The  testimo- 
ny of  Tompkins  also  tends  to  corroborate  that 
of  the  plaintiff.  Shortly  after  the  purchase 
became  public,  Tompkins  met  with  Hum- 
phreys, and,  in  the  course  of  the  couTersation 
that  ensued,  asked  him  what  compensation  the 
plaintiff  receiyed.  His  reply  was,  '*We  hare 
paid  him,  or  are  to  pay  him,  110,000  cash," 
and  supplemented  his  reply  with  the  remark 
that-  he  '^01  receive  something  more  in  the 
future.*'  Humphreys,  in  his  deposition,  at- 
tempts to  explain  it  hj  saying  that  he  meant 
that  the  plaintiff  would  im>bably  get  more  if 
the  investment  should  turn  out  to  be  very 
profitable.  Without  pursuing  the  evidence 
further,  it  is  sufficient  to  say  that  it  sustains 
the  dalm  of  the  plaintiff  for  additional  com- 
pensation. 

As  to  the  value  of  the  additional  property 
acquired  along  with  the  purcliase  of  the 
Mountain  Lake  land,  the  evidence  is  not  very 
satisfactory;  but,  aft^  duly  considering  it, 
our  conclusion  is  that  the  'valuation  put  upon 
it  by  the  circuit  court  is  a  fair  and  just  esti- 
mate from  the  testimony.  It  fixed  it  at  |4,- 
500,  and  gave  the  phUntiff  a  decree  for  |2,- 
250  against  Woodman,  as  well  as  against 
Humphreys.  It  is  contended  that  in  no 
event  should  the  decree  have  gone  against 
Woodman;  that  he  had  not  assumed  to  pay 
the  plaintiff  any  commission  beyond  the  sum 
of  $10,000;'  and  that  there  was  no  privity  be- 
tween them.  Bearing  upon  this  question, 
there  are  certain  facts  about  which  there  is 
no  dispute.  The  plaintiff  informed  Humph- 
reys, by  letter,  of  the  purchase  as  soon  as 
It  wisis  made,  whoy  aware  of  his  inability  to 
pay  for  the  land,  at  once  sought  Woodman 
to  get  him  to  assume  the  purchase.  He  in- 
formed him  that  the  subject  of  the  purchase 
was  the  Mountain  LAke  tract  of  land;  that 
the  consideration  was  $250,000;  and  that  the 
plaintiff  was  to  receive  $10,000  for  making 
the  purchase.  Woodman  agreed  to  take  *the 
deal"  off  his  hands,  and  pay  these  moneys. 
But  along  with  the  Mountain  Lake  land  was 
Included  by  the  owner,  as  an  inducement  to 
the  purchase,  other  property,  of  the  value  of 
$4,500,  which  reduced  the  consideration  to  be 
paid  for  the  land  by  that  sum.  Woodman 
acquired  that  much  more  property  than  was 
contemplated  by  him  at  the  time  he  agreed 
to  take  Humphreys'  place  in  the  purchase, 
for  it  does  not  appear  that  anything  was 
said  about  the  additional  property,  and  it  is 
not  probable  that  Humphreys  knew  of  it,  as 
be  had  not  then  seen  the  contract  of  pur- 
<diaae.  It  was  acquired  through  the  efforts 
of  the  ];^ain14ff,  who  is  entitled,  by  virtue 


of  his  agreement  with  Humphreys,  to  one- 
half  of  its  valtie.  Woodman  learned  from 
Humphreys,  when  he  assmned  the  purchase, 
that  the  plaintiff  was  entitled  to  compensa- 
tion for  purchasing  the  property.  He  made 
no  inquiry  of  the  plaintiff  as  to  the  amount 
of  his  commission,  but  chose  to  rely  on  the 
statement  of  Humphreys  that  it  was  $10,- 
000;  and  so  it  would  have  been  if  the  addi- 
tional property  had  not  been  included  in  the 
purchase,  and  of  this  Humphreys  and  Wood- 
man were  not  then  aware.  Duty,  as  well  as 
interest,  dictated  that  Woodman  should  have 
inquired  of  the  plaintiff  the  amount  he  was 
to  receive.  He  did  not  do  so.  He  was  not 
misled  by  the  plaintiff,  and  cannot  now  com- 
plain of  any  injury  resulting  from  his  own 
default  But  he  is  not  injured.  He  has  the 
Mountain  Lake  land,  which  was  all  tliat  he 
understood  that  he  was  getting  when  he  as- 
sumed to  pay  therefor  the  sum  of  $250,000, 
and  to  the  plaintiff  the  commission  of  $10,- 
000;  and  he  has,  besides,  the  other  property, 
subject  to  the  decree  in  favor  of  the  plaintiff 
for  one-half  of  the  value  thereof.  It  is  true 
that  the  acreage  of  the  Mountain  Lake  body 
of  land,  in  consequ^iice  of  other  patents  be- 
ing upon  a  part  of  it,  was  diminished  by  20,- 
000  acres,— from  103,000  to  83,000  acres;  but 
for  this  loss  he  was  fully  compensated  by  a 
deduction  by  the  vendor  of  $50,000  from  the 
original  amount  of  the  purchase  money. 
Woodman  hks  possessed  himself  of  all  the 
beneficial^results  of  the  services  of  the  plain- 
tiff in  making  the  purchase^  and  cannot  just- 
ly claim  exemption  from  liability  for  their 
payment  ■  He  cannot  be  allowed  to  enjoy  all 
the  fruits  of  the  purchase,  and  repudiate  its 
burdens.  He  has  elected  to  appropriate  the 
one,  and  must  therefore  bear  the  other.  We 
are  of  opinion  that  the  decree  appealed  from 
should  be  affirmed. 


(93  Va.  415) 

ANDERSON  v.  PHLBGAB. 

(Supreme  Court  of  Appeals  of  Yirginia.     July 
16.  1896.) 

Estoppel  —  Rbpresbntations  Actbb  on  bt  An- 
other—Eqcitt. 

1.  An  assignee  of  an  outstanding  mortgage^ 
who  was  a  son  of  the  mortgagors,  to  induce  an- 
other to  make  a  loan  to  his  parents  on  the  se- 
curity of  the  property,  a  life  estate  in  which  was 
owned  by  his  father  and  the  remainder  by  his 
mother,  executed  a  release  of  his  liens,  in  laror 
of  the  secoDd  mortgage,  in  which  he  represent- 
ed that  he  also  held  a  lien  by  virtue  of  payments 
made  on  behalf  of  his  mother  on  a  purchase  by 
her  of  her  husband's  Ufe  estate.  Held  that,  as 
against  the  second  mortgage,  he  was  estopped 
to  set  up  title  in  himself  to  the  hfe  estate  of  his 
father,  though  the  records  at  the  time  of  the  ex- 
ecution of  the  release  showed  him  to  be  the  pur- 
chaser. 

2.  Where  a  bill  to  enjoin  a  sale  of  property 
under  a  trust  deed  sets  up  conflicting  liens  on 
the  land,  the  court  should  decide  the  priority  of 
rights  between  the  parties  before  dissolving  a 
temporary  injunction,  and  allowing  the  sale  to 
proceed  under  defendant's  trust  deed  without 
f  ilrther  supervision  by  the  court. 
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Appeal  from  drcnlt  court,  Moatgomefy 
county;  Henry  B.  Blair,  Judge. 

Action  by  William  G.  Andersoo  against  'A» 
A.  Pblegair,  trustee.  Decree  tor  defendant; 
and  complainant  appeals.    Bereraed. 

Scott  &  Staples,  for  appellant  Phlegar  & 
Johnson,  for  appellee. 

GARDWELL,  J.  The  facts  out  of  which 
this  litigation  arose  are  as  follows:  On  the 
10th  of  March,  1884,  Mrs.  S.  J.  Anderson,  the 
wife  of  George  W.  Anderson,  owned  the  es- 
tate in  remainder  in  a  tract  of  shout  1,100 
acres  of  land  in  Montgomery  county,  subject 
to  the  life  estate  of  her  husband  therein,  the 
title  to  which  life  estate  was  then  outstand- 
ing in  the  assignee  of  the  husband  in  bank- 
ruptcy; and  on  that  date  Anderson  and 
wife,  by  deed  dirfy  recorded,  oonyeyed  the 
wife's  estate  in  remainder  to  Scott  and 
Maiye,  trustees,  to  secure  to  Robert  Stiles 
the  payment  of  $2,000.  On  December  31, 
1888,  Stiles  assigned  his  debt,  and  the  trust 
deed  securing  it,  to  the  appellant,  William 
G.  Anderson.  In  March,  1890,  Mrs.  &  J.  An- 
derson became  desirous  of  borrowing  from 
liewls  H.  Blair  the  sum  of  $1,500,  or  to  se- 
cure the  indorsement  of  her  note  by  Blair 
to  enable  her  to  get  the  Idan  from  the  Bank 
of  Christiansburg,  proposing  to  secure  BkUr 
by  trust  deed  on  her  interest  in  the  1,100- 
acre  tract  of  land;  ^ut,  before  indprsing  the 
note,  Blair  was  informed  that  the  appellant,. 
William  Q.  Anderson,  held  the  lien  on  the 
land  for  the  debt  of  $2,000  formerly  held  by 
Stiles,  and  laid  claim  to  some  interest  in  the 
life  estate  of  George  W.  Anderson  in  the 
land,  and  refused  to  indorse  the  note  for 
Mrs.  Anderson  until  appeUant,  William  G. 
Anderson,  released  his  claims  upon  the  land, 
or  agreed  to  postpone  them  in  favor  of  the 
deed  of  trust  to  be  executed  to  secure  him 
(Blair),  whereupon  George  W.  Anderson  and 
wife  procured  from  William  G.  Anderson  the 
following  deed,  to  wit:  "Having,  as  security 
of  my  mother,  Sarah  J.  Anderson,  on  her 
bonds  for  purchase  money  of  my  fath^s  life 
estate  in  about  eleven  hundred  acres  of 
land  sold  imder  a  decree  of  the  United 
States  court,  said  land  being  in  Montgomery 
county,  Virginia,  paid  a  part  of  said  pur- 
chase money,  and  having  also  taken  by  trans- 
fer or  assignment  the  debt  of  Robert  W. 
Stiles  for  two  thousand  dc^lars  and  interest, 
whidi  was  secured  t^  a  deed  of  trust  dated 
March  10th,  1884,  recorded  hi  Deed  Book 
Y,  at  page  82,  of  Montgomery  clerk's  office, 
Virginia,  and  being  requested  by  my  mother 
and  father  to  release  the  lien  I  have  for  said 
sums  in  favor  of  a  note  for  fifteen  hundred 
dollars,  to  bear  date  March  7,  1890,  payable 
four  months  after  date  to  Liewis  H.  Blair, 
which  my  father  and  mother  propose  giving 
and  securing  by  a  trust  deed  on  said  land,  I 
do  hereby  covenant  and  agree  with  said  Geo. 
W.  Anderson  (my  father),  Sarah  J.  Anderson, 
Lewis  H.  Blair,  and  all  future  holders  of 
such  note^  or  any  note  which  may  be  given 


on  renewal  thereof,  or  of  any  part  ttaeceoC, 
that  I  will  and  I  do  hereby  release  the  liens 
which  I  have  on  said  land,  so  far  as  the  same 
are  prior  to  the  lien  to  be  created  by  trust 
deed  to  secure  the  said  $1,600  note  and  all 
renewals  thereof,  and  that  the  debts  due  me 
as  aforesaid  shall  be  subordinate  to  the  lien 
for  fifteen  hundred  dollars  note  for  all  costs 
and  charges  which  may  attend  the  collection, 
renewals,  and  discount  of  the  same,  or  of 
any  renewals  in  w^ole  or  part  thereof,  but 
this  release  and  agreement  shall  not  afTect 
my  claims  as  against  any  oth^  debts  of  my 
father  or  mother.  Given  under  my  hand  and 
seal  March  l<Hh,  1890.  Wm.  G.  Andarson. 
[Seal.]"  This  deed,  duly  executed  and  ac- 
knowledged, having  been  delivered  along 
with  a  deed  of  trust  of  the  same  date  ere- 
cuted  by  George  W.  Anderson  and  wife  to 
Phlegar,  trustee,  conveying  the  l,10(^«cre 
tract  of  land  to  secure  "the  payment  of  a 
negotiable  note  bearing  date  March  7,  1890, 
made  by  the  grantor,  •  •  •  payable  to 
Lewis  H.  Blair,  four  months  after  its  date, 
at  the  1st  National  Bank  of  Roanoke,  Va., 
for  $1,500,  all  r^iewals  thereof,"  etc,*'*  •  • 
and  also  to  secure  a  bond  of  $100  payable 
four  months  after  date,  on  conditions  there- 
in expressed,  to  said  Lewis  H.  BbOr,  •  •  •** 
both  deeds  being  recorded  together.  Blair 
indorsed  the  $1,500  note,  and  Anderson  and 
wife  had  it  dlsbounted  at  the  Bank  of 
Christiansburg,  and  failed  to  meet  it  when 
due.  In  1894,  Blair  required  the  trustee,  Phle- 
gar, to  sell  the  property,  and  the  trustee 
posted  his  notices  of  a  sale  of  the  property, 
or  so  much  thereof  as  might  be  necessary  to 
pay  the  debt  secured,  and  cost  of  executing 
the  trust,  on  the  23d  of  April,  1894,  the  no- 
tices of  sale  setting  forth  that  the  land  had 
been  laid  off  In  parcels  by  the  county  sur- 
v^or  since  a  former  advertisement,  and  in- 
to more  desirable  parcels;  that  the  sale 
would  be  for  cash,  as  to  $1,900,  and,  as  to 
any  residue  f  ran  the  sale  of  the  parcels  sold, 
a  credit  would  be  given  of  one  and  two 
years,  etc  Before  the  day  of  sale  the  ap- 
pellant, William  G.  Anderson,  obtained  an 
injunction  to  restrain  the  trustee  from  pro- 
ceeding with  the  sale  till  the  further  order 
of  the  circuit  court  of  Montgomery  county. 
To  the  bill  filed  by  William  G.  Anderson, 
Blair,  and  Phlegar,  trustee,  filed  their  sep- 
arate demurrer  and  answer,  to  which  answer 
the  plaintiff  replied  generally;  and  notice 
having  been  duly  given  of  a  motion  to  dis- 
solve the  injunction,  in  vacation,  the  cause 
was  heard  before  the  judge  of  the  circuit 
court  of  Montgomery  county.  May  1, 1894,  up- 
on the  bill  and  exhibits  therewith,  and  sep- 
arate answer  of  Blair,  and  Phlegar,  trustee, 
read  as  affidavits,  and  other  affidavits  read  on 
behalf  of  both  plaintiff  and  defendants, 
whereupon  the  judge  of  the  circuit  couil  dis- 
solved the  injunction,  and,  at  the  following 
term  of  the  court,  dismissed  the  plaintiff's 
bill,  and  the  plaintiff  obtained  an  appeal  to 
this  court 
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Tbe  tint  contention  of  appelant  to  that  tt 
was  error  in  tbe  court  lielow  to  dlsaolye  the 
Injanctlon,  and  leare  the  trastee  to  sen  In  ac- 
cordance with  the  advertisement  he  had  post- 
ed, in  Tlew  of  the  fiict  that  he  proposed  to 
mH,  not  oTij  the  interest  of  Mrs.  S.  J.  Ander- 
son in  tbe  land,  hat  the  Vile  estate  of  lier 
husband,  which  had  not  passed  by  the  deed 
•f  trost  under  wliich  the  trastee  was  acdng, 
hot  the  title  to  which  life  estate  was  at  the 
date  of  the  execution  of  ISie  trnst  in  the  has* 
band,  George  W.  Anderson's  assignee  in  bank* 
roptcj,  and  sobseqoendy  oonTeyed  to  appel- 
lant bj  commissioner  of  the  bankrupt  coart 
In  other  words,  it  is  contended  that  appel- 
lant is  not  estc^ped  hy  Us  deed  of  March  10, 
1880,  from  setting  np  his  dalm  to  the  life  es- 
tate of  George  W.  Anderson  in  the  tract  of 
land  then  aboat  to  be  sold  by  the  traste^ 
even  as  against,  or  as  hsTlng  priority  oyer, 
the  $1,500  debt  secared  to  Blair.  It  will  be 
observed  that  the  deed  of  appellant  of  March 
10,  1880,  recites  that  liis  daim  to  the  life  es- 
tate in  gaestion  was  based  on  his  having,  as 
secartty  for  his  mother,  Sarah  J.  Anderson, 
the  porchaser  thereof,  paid  a  part  of  the  par- 
chase  money  therefor;  that  he  had  taken  a 
transfer  and  assignment  of  the  debt  to  Rob- 
ert W.  Stiles  for  $2,000  and  interest,  secured 
bj  the  trust  deed  of  March  10,  1884,  recorded, 
ete,  and  "being  requested  by  my  mother  and 
father  to  release  the  liens  I  have  for  said 
sums  in  favor  of  a  note  to  Blair  for  $1,500,*' 
etc.  Then  follows  the  agreement  between 
him  and  his  father  and  mother  and  Blair,  in 
which  he  luiys:  "I  do  hereby  release  the  liens 
which  I  have  on  said  land,  so  far  as  the  same 
are  prior  to  the  lien  to  be  created  by  trust  to 
secure  the  said  $1,600,  •  •  •  and  that  the 
debts  due  me  as  aforesaid  shall  be  subordi- 
nate to  the  lien  for  said  $1,500  note,  and  for 
all  costs  and  charges  whidi  attend  the  collec- 
tion, renewals,  and  discounts  of  same,"  etc 
Lianguage  could  hardly  be  made  plainer  to 
convey  to  Blair  the  idea  that  the  only  dalm 
that  appellant  had  on  the  lifle  estate  of  his  fa- 
ther, George  W.  Anderson,  in  the  1,100  acres 
of  land,  was  for  the  sums  that  he  had  paid 
therefor  as  security  for  his  mother,  who  had 
purchased  the  life  estate,  and  who  owned  the 
estate  in  remainder,  and  that  he  (appellant)  in- 
tended by  his  agreement  to  postpone  this 
daim,  as  wdl  as  the  Stiles  debt,  in  fiivor  of 
the  note  for  $1,500  to  be  executed  by  his 
mother  and  father  to  Blair.  If  the  life  es- 
tat#  had  in  fact  been  purchased  by  Mrs.  An- 
derson, it  would  have  passed  under  the  deed 
made  for  Blair's  benefit;  and  the  question 
therefore  is,  did  Blair  rdy  on  the  redtals 
made  in  the*  deed  of  appellant  of  Marcl(  10, 
1890,  and  was  it  his  right  to  do  so?  Certain 
It  is  that  appellant  will  not  be  heard  to  say 
tiiat  he  did  not  read  his  deed,  or  that  he  did 
not  nnderstand  it,  nor  that  he  was  ignorant 
•f  the  real  facts  when  he  made  the  deed, 
espedalfy  as  he  now  makes  it  to  appear  that 
at  that  time  the  life  estate  in  tbe  land  had 
been  sold  under  a  decree  of  the  bankrupt 


court,  and  that  he  had  become  the  purchaser, 
though  there  was  no  decree  authorizing  a 
deed  to  him  tm  Mardi  13,  1803,  and  it  was 
not  made  till  April  10,  1894,  a  fbw  vreAs  only 
before  he  instituted  this  salt  It  is  argued, 
however,  that  it  was  within  the  power  of 
Blair  to  ascertain  from  the  proceedings  in 
bankruptcy.  In  whldi  the  life  estate  of  George 
W.  Anderson  was  sold,  the  facts  as  to  who 
was  the  purchaser  of  this  life  estate;  but  the 
doctrine  undeiiying  this  contention  only  ap- 
plies whero  the  conduct  affecting  titie  to  land, 
and  creating  the  alleged  estoppel,  is  mere  si- 
lence. Where  the  real  owner  resorts  to  any 
affirmative  acts  or  words,  or  makes  any  rep- 
resentations, it  would  be  in  the  highest  de- 
gree inequitable  to  permit  him  tt>  say  that  the 
other  party,  who  had  relied  upon  his  conduct 
and  had  been  misled  thereby,  might  have  as- 
certained the  falsity '  of  his  representations. 
2  Pom.  Bq.  Jur.  f  810,  and  authorities  dted. 
It  is  not  the  sflence  of  appellant,  merely,  tiiat 
is  rdied  on  to  operate  as  an  estoppel,  but  the 
representations  made  by  him  in  the  most  sol- 
emn form.  He  who  is  silent  when  conscience 
requires  him  to  speak  shall  be  debarred  from 
speaking  when  conscience  requires  him  to  be 
silent  Nicholas  v.  Austin,  82  Va.  825,  1  S. 
B.  132,  and  cases  dted.  It  is,  however,  by 
his  deed  under  his  hand  and  seal  that  appel- 
lant is  not  only  estopi>fd  from  disputing  the 
deed  Itself,  hut  every  ftict  which  he  redtes. 
8  Washb.  Real  Prop.  (3d  Bd.)  p.  03;  2  Pom. 
Bq.  Jur.  S  808.  The  measure  of  the  operation 
of  an  estoppel  Is  the  extent  of  the  representa- 
tion made  by  one  party,  and  acted  on  by  the 
other.  The  estoppel  is  commensurate  with 
the  thing  represented,  and  operates  to  put  the 
party  entitied  to  Its  benefit  in  the  same  posi- 
tion as  if  the  thing  represented  were  true.  2 
Pom.  Bq.  Jur.  f  818,  and  cases  cited. 

In  ascertaining  whether  or  not  Blair  re- 
lied and  acted  on  the  representations  made 
by  appellant  in  his  deed,  the  question  might 
well  be  asked,  what  object  had  he  in  first 
requiring  this  deed  from  appellant  before 
making  the  loan  to  Mrs.  Anderson,  other 
than  to  obtain  a  first  lien,— a  dear  and  un- 
incumbered title  to  the  land,— as  a  security 
for  the  loan,  and  what  other  object  could 
appellant  have  supposed  he  had  in  view?  It 
is  not  too  much  to  assume  that  any  one  of 
fair  business  knowledge  would  kaow  that 
an  estate  in  remainder  in  land  subject  to  a 
life  estate— an  estate  of  the  most  uncertain 
duration— would  be  very  undesirable  securi- 
ty for  a  loan,  and  the  most  difficult  estate, 
usually,  to  make  sale  of.  Moreover,  appel- 
lant does  not  allege  in  his  bill  that  appellee, 
Blair,  did  not  rely  and  act  on  the  repre- 
sentations made  by  him,  but  argues  only 
that  Blair  knew,  or  could  have  known,  from 
the  bankruptcy  proceedings,  that  the  repre- 
sentations as  to  the  ownership  of  the  life 
estate  were  untrue,  and  further  argues  that 
the  deed  to  Phlegar,  trustee,  did  not  convey 
the  life  estate  in  the  land.  These  conten- 
tions are  fully  met  hy  the  answer  of  Blair 
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and  Phlegar,  trastee,--certaiiily,  so  far  as 
to  refute  any  suggestion  that  the  representa^ 
tlons  made  by  appellant  were  not  reUed  on, 
or  that  they  knew  that  they  were  false.  "A 
man  to  whom  a  particular  and  distinct  rep- 
resentation has  been  made  is  entitled  to  rely 
on  the  representation,  and  need  not  make 
any  further  inquiry."  "No  man  can  com- 
plain that  another  has  relied  too  implicitly 
on  what  he  himself  stated.**  Brown  v.  Rice's 
Adm'r,  26  Grot  473.  Some  of  the  authori- 
ties go  so  far  as  to  hold  that  even  silence 
alone  wiU  make  it  needless  to  go  to  the  rec- 
ord. Bates  V,  Swiger  (W.  Va.)  21  S.  B, 
874,  and  authorities  cited.  We  are  of  opin- 
ion, therefore,  that  the  appellant  is  estopped 
from  setting  up  any  claim  to  the  land  con- 
veyed to  Phl^ar,  trusty  to  the  prejudice 

,  of  the  appellee,  Blair,  as  to  the  amount  due 
on  the  11,500  note  secured  by  the  trust  deed, 
and  that  there  Is  no  error  in  the  decree  ap- 
pealed from.  In  this  respect 

It  is,  however,  equally  clear  that  the 
$100  bond  secured  by  this  trust  deed  does 
not  have  priority  over  the  right  of  appellant 
to  the  estate  for  the  life  of  George  W. 
Anderson  In  the  land  conveyed,  or  as  a  lien 
thereon^  nor  over  the  debt  assigned  to  ap* 

,  pellant  by  Stiles,  but  that  this  $100  debt  Is 
a  subordinate  lien  on  the  reversionary  in- 
terest in  the  land  to  the  $1,500  debt  and  the 
Stiles  debt  It  is  admitted  th9.t  this  $100 
bond  is  included  in  the  $1,900  for  which  the 
trustee's  notice  of  the  sale  stated  that  the 
land  was  to  be  sold,  and  this  was  at  least 
misleading,  and  should  have  been  corrected 
before  the  trustee  was  permitted  ^to  pro- 
ceed with  the  sale.  ? 

This  brings  us  to  the  only  remaining  ques- 
tion that  need  be  considered,  and  that  Is 
whether  or  not  it  was  error  In  the  court 
below  to  dissolve  the  Injunction  and  dismiss 
the  cause,  instead  of  retaining  it  with  the 
view  of  supervising  the  administration  of 
the  trusts.  It  Is  true  that  whether  a  court, 
on  dissolving  an  injunction  to  a  sale  under 
a  trust  deed,  should  dismiss  the  bill,  or  re- 
tain it  with  the  view  of  supervising  the  ad- 
ministration of  the  trusts,  lies  within  the 
discretion  of  the  court  Hogan  v.  Duke,  20 
Grat  244;  Robinson  v.  Mays,  76  Va,  708; 
MuUer's  Adm'r  v.  Stone,  84  Va,  839,  6  S.  B. 
223.  But'  whether  this  discretion  has  been 
soundly  exercised  depends  upon  the  facts 
and  circumstances  of  the  particular  case., 
There  is  no  suggestion  in  the  record  here 
that  there  are  any  other  liens  on  the  land 
than  those  mentioned  in  the  bill  and  an- 
swers. Therefore  there  existed  no  good  rea- 
son for  an  account  of  liens  before  a  sale  by 
the  trustee;  but,  there  being  a  conflict  be- 
tween the  parties  to  the  cause  as  to  their 
respective  rights  and  interests,  the  court 
should  have  decided  the  issues  between 
them,  and  then  decreed  a  sale  of  the  prop- 
erty, and  directed  the  application  of  the  pro- 
ceeds. MuUer's  Adm'r  v.  Stone,  supra.  The 
decree  appealed  from  la  therefore  rerened 


and  annulled,  and  the  cause  is  remanded  for 
further  proceedings  herein  In  accordance 
with  this  opinioiu 

(93  Va.  396) 
BRISTOL  IRON  &  STEEL  00.  et  aL  v. 
THOMAS  et  al. 

(Supreme  Oourt  of  A^eals  of  Viiginia.     July 
16,  1896.) 

Crbditobs'  Bill  aoainst  Corporjltiohs— PABTiBft 

^MbOHAHIO'8  LlBH— ASSlONaS  OW  COMTBACTOB. 

LThe  stocldiolders  of  a  corporation  are 
neither  necessary  nor  proper  parties  to  a  bill  by 
a  creditor,  on  behalf  of  aimself  and  all  other 
creditors  who  may  choose  to  join,  alleging  the 
insolvency  of  the  corporation,  and  asUng  that 
its  property  may  be  administered  as  a  trust  fund 
for  the  benefit  of  its  creditors,  where  no  relief 
is  aslced  against  the  stockholders. 

2.  An  iDchoate  right  to  a  mechanic's  lien, 
existiiig  under  Oode,  |  2475,  in  favor  of  a  con- 
tractor, passes  by  an  assignment  for  the  benefit 
of  his  creditors;  and  the  assignee  may,  on  com< 

Bletion  of  the  contract,  perfect  and  enforce  the 
en,  though  the  statute  contains  no  provision 
for  the  assignment  of  such  right. 

Appeal  from  hustings  court  of  Bristol;  W. 
F.  Rhea,  Judge. 

Bill  by  Alexander  Thomas,  as  assignee  of 
James  P.  Withrow,  and  others,  against  the 
Bristol  Iron  &  Steel  Company.  From  the 
decree  the  defendant  and  Flat  Top  Coal  & 
Coke  Association  appeaL    Affirmed. 

H.  G.  Peters,  C.  R.  Vance,  and  J.  H.  Wood, 
for  plaintiffs.  Fulkerson,  Page  &  Hurt  and 
R.  A.  Ayers,  for  defendant  Bristol  Iron  & 
Steel  Co.  Watts,  Robertson  &  Robertson,  for 
defendant  Flat  Top  Goal  &  Coke  Ass'n. 

KEITH,  P.  James  P.  Withrow  entered  in- 
to a  contract  with  the  Bristol  Iron  &  Steel 
Company  for  the  construction  of  a  complete 
blast-furnace  plant  in  accordance  with  cer- 
tain plans  and  specifications.  When  the 
work  had  been  partially  completed,  Withrow^ 
becoming  embarrassed,  made  a  general  as- 
signment for  the  benefit  of  his  creditors,  in- 
cluding therein  the  contract  with  the  steel 
and  iron  company  and  whatever  might  be 
due  him  from  the  said  company  for  work  per- 
formed and  supplies  and  material  already 
furnished.  After  the  assignment,  Thomas^ 
the  assignee,  went  on,  with  the  assent  of  the 
iron  and  steel  company,  to  complete  the 
work,  and  in  order  to  secure  what  was  due 
him  filed  a  mechanic's  lien,  complying  with 
all  the  provisions  of  the  statute  law  applica- 
ble in  such  cases.  In  due  time  he  filed  hia 
bill  in  the  hustings  court  of  the  city  of  Bris- 
tol, which  was  afterwards  transferred  to  the 
hustings  court  of  Radford  city,  to  enforce  the 
lien'  thus  acquired.  Numerous  other  lie» 
creditors  of  the  Bristol  Iron  &  Steel  Compa- 
ny filed  bills,  also,  to  enforce  thehr  demands. 
The  defendant  company  answered,  the  sev- 
eral suits  were  brought  on  to  be  heard  to- 
gether, and  a  decree  waa  entered  for  an  ac- 
count of  all  liens  upon  the  proper^  and 
franchises  of  the  defendant  corporatiozL  Up- 
on the  coming  in  of  the  report  of  the  com- 
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missloner,  exeeptioiui  were  taken  by  the  Bris- 
tol Iron  &  Steel  Company,  bnt  the  eotirt» 
without  passhig  npon  them^  recommitted  the 
report  to  Commiasioner  Honaker,  who  retim- 
ed his  second  report  on  the  2d  day  of  De- 
cember, 1803.  To  this  report  nnmerons  ex- 
ceptions were  filed,  which  the  court  by  its 
decree  disposed  of,  and  with  respect  to  them 
no  question  is  here  made,  except  as  to  those 
taken  by  the  Bristol  Iron  &  Steel  Company, 
all  of  which  were  overruled^  and  the  excep- 
tions of  the  Flat  Top  Coal  &  Coke  Associa- 
tion, which  will  be  separately  considered. 
The  court,  baring  by  its  decree  disposed  of 
the  exceptions  to  the  master's  report,  entered 
a  decree, appointing  commissioners  of  sale, 
and  directing  them  to  sell  the  property  of 
the  Bristol  Iron  &  Steel  Company  unless  it 
paid  afl  the  creditors  whose  debts  had  been 
reported  the  respective  amounts  due  them 
within  120  days  from  the  rising  of  the  court 
Thereupon  the  Bristc^  Iron  &  Steel  Company 
applied  for  and  obtained  an  appeal  and  su- 
p^'sedeas  from  one  of  the  Judges  of  this 
court 

The  first  error  assigned  is  that  the  court 
failed  to  pass  upon  the  exceptions  to  the 
fiivt  report  of  Oommisslonar  Honaker.  None 
of  the  exceptions  to  either  the  first  or  second 
report  of  Commissioner  Honaker  on  the  part 
of  the  defendant  corporation  are  well  taken, 
and,  as  none  of  them  present  any  question 
of  interest,  there  is  no  occasion  to  discuss 
them  at  length.  Had  the  court  below  consid- 
ered tliem,  they  should  haye  been  overruled, 
and  its  failure  to  pass  upon  them  is  harmless 
error. 

The  next  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  decreeing  the  sale  of  pe- 
titioner's real  estate  in  default  of  the  pay- 
ment ot  the  unsecured  debts  of  the  com- 
pany. It  is  contended  that  the  real  estate 
of  a  corporation,  like  that  of  a  natural  per- 
son, may  be  subjected  to  sale  for  the  enforce- 
ment of  liens  thereon,  but  cannot  be  sold  In 
order  to  satisfy  the  claims  of  creditors  who 
have  not  acquired  liens.  The  petitioner, 
howerer,  admits  that  the  affairs  of  an  in- 
solvent corporatioo  may  be  settled  and  its 
property  be  sold  for  the  satisfaction  of  its 
debts  of  every  description,  whether  secured 
by  liens  or  not,  but  insists-  that  it  must  be 
upon  a  bill  filed  for  a  settlement  of  its  af- 
fairs in  which  its  insolvency  is  made  to  ap- 
pear. It  is  admitted  in  the  petition  for  ap- 
peal that  Cadwallader  A  Co.  in  thehr  petition 
in  their  suit  did  aver  the  insolvency  of  the 
corporation,  and  prayed  that  the  court 
should  administer  its  i»operty  as  a  trust 
fund  for  the  benefit  of  all  creditors,  and  that 
they  sued  for  the  benefit  of  thems^ves  and 
an  other  credltcHS  who  may  choose  to  come 
In  and  contribute  to  the  expense  of  the  liti- 
gatlon.  The  appellant  insists,  however,  that 
this  petition  of  Cadwallader  &  Co.  was  never 
treated  as  an  amended  bill,  and  that,  even  if 
it  were  considered  as  a  bill  to  distribute  the 
of  an  inscrfvent  corporation^  it  Is  de- 


fective, because  the  stockholders  are  neces- 
sary parties  to  such  a  bill,  and  were  not 
made  parties  to  any  of  the  causes  heard  to- 
gether in  liie  decree  appealed  from.  The 
record  before  us  omits  a  very  large  part  of 
the  pleadings  and  proofs  constituting  the 
several  records  in  the  hustings  court  of  the 
city  of  Badford;  but  it  may  be  safely  as* 
sumed,  from  the  petition  of  the  appellants, 
just  cited,  that  the  averments  of  Cadwalla- 
der ft  Oo  In  their  petition  were  ample  to  call 
into  exercise  the  jurisdiction  of  the  court, 
and  require  it  to  take  control  of  the  property 
of  the  defendant  corporatlim,  and  to  admin- 
ister it  as  a  trust  fund  for  the  benefit  of  all 
its  creditors.  To  such  a  suit  the  sto<Aaiold- 
ers  are  not  necessary  parties.  An  incorpo- 
rated company  is  an  entity  wholly  separate 
and  distinct  from  the  individual  stockhold- 
ers who  compose  it  There  are  cases  in 
which  it  is  proper  to  make  shar^olders  par- 
ties, but  in  a  case  such  as  the  one  before  us 
it  was  neither  necessary  nor  proper  to  im- 
plead them.  The  only  object  sought  in  the 
pleadings,  so  far  as  can  be  discovered  from 
the  incomplete  record  before  us,  was  to  sub- 
ject the  corporate  property  and  franchisee. 
No  relief  was  sought  against  shareholders, 
and  for  all  the  purposes  of  this  litigation 
liiey  were  represented  by  the  company  of 
which  they  are  members,  which  is  a  party  de- 
fendant We  do  not  perceive  that  in  the  de- 
cree complained  of  there  Is  any  reversible  er- 
ror to  the  prejudice  of  the  appellant  the  Bris- 
tol Iron  &  Sted  Company. 

After  the  appeal  had  been  granted  up<Ni 
tte  petition  of  the  Bristol  Iron  &  Steel  Oonir 
pany,  the  Slat  Top  Coal  &  Coke  Association 
presented  its  petition,  praying  for  an  appeal 
and  supersedeas  to  the  decree  of  the  hust- 
ings court  of  the  city  of  Radford,  assigning 
as  error  to  its  prejudice  that  priority  was 
given  to  the  lien  of  Alexander  Thomas,  ob- 
signee  of  James  P.  Wlthrow.  Thomas,  as 
we  have  seen,  claims  as  the  assignee  of. 
Wlthrow,  who,  having  entered  into  a  con- 
tract with  the  defendant  corporation  for  the 
construction  of  a  blast  furnace,  assigned  his 
contract  and  what  was  due  under  it  to  Thom- 
as, who  proceeded  to  carry  it  out  and  to  per- 
fect the  lien.  It  is  not  denied  that  Wlth- 
row had  a  contract  for  the  woric,  tliat  it  was 
properly  the  subject  of  a  mechanic's  lien 
under  section  2475  of  the  Code  of  Virginia, 
that  he  had  done  work  and  furnished  mate- 
rial in  accordance  with  It,  and  thati  if  he 
had  himself  completed  the  structure,  he 
would  have  been  entitled  to  the  benefit  of 
the  lien;  but' it  is  claimed  that  this  Is  a  per- 
sonal right,  and  that  the  inchoate  lien  cre- 
ated by  section  2475  cannot  be  assigned  so  as 
to  empower  the  assignee  to  perfect  the  lien 
as  provided  in  section  2470.  It  is  admitted 
that,  if  the  work  had  been  completed,  and 
the  lien  for  its  security  had  been  perfected, 
the  perfected  lien  could  have  been  assigned, 
so  as  to  vest  the  assignee  with  all  the  rights 
of  the  assignor.    The  object  of  the  law  In 
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creating  liens  in  fayor  of  mechanics  was  to 
secore  to  a  deserving  class  of  men  the  fruits 
of  their  labor.  The  statute  upon  the  subject 
is  remedial  in  its  nature,  and  while  courts  re- 
quire a  strict  c(»npllance  ^ith  all  that  the 
statute  prescribes  for  the  completion  or  pa> 
fecting  of  the  lien,  and  can  by  construction 
supply  no  failure  or  omission  upon  the  part 
of  the  claimant,  and  to  this  extent  may  be 
said  to  place  a  strict  construction  upon  the 
statute,  as  being  an  innovation  upon  the 
conunon  law,  yet,  when  the  mechanic  has 
done  all  which  it  is  necessary  for  him  to  do, 
has  performed  the  work  or  supplied  the  ma- 
terial, and  perfected  ills  lien  therefor  in  the 
prescribed  mode,  the  duty  of  the  courts  is 
to  see  that  those  whom  the  law  intended  to 
protect  shall  enjoy  the  adrantages  which  it 
confers.  There  seems  to  be  conflict  in  the 
dedsicMis  BM  to  what  should  be  the  policy 
of  the  law  applicable  to  these  liens.  As  is 
said  in  Phillips  on  Mechanics'  Liens  (section 
16):  "Adjudications  wiU  be  found  declaring 
it  to  be  against  the  genius  of  goyemment  to 
make  distinctions  between  its  citizens,  or  to 
prefer  one  class  by  granting  them  special 
privileges  in  derogation  of  the  rules  of  c(Hn- 
mon  law,  and  consequently  these  laws  should 
be  construed  strictly.  There  are  others 
equally  numerous  to  the  effect  that  correct 
policy  dictates  the  fostering  of  this  remedy 
for  purposes  of  improvement  of  the  country 
and  the  protection  of  often  unlettered  men^ 
and  that  a  free  interpretation  should  be  giv- 
en them  in  favor  of  the  mechanic.  It  will 
be  found,  however,  on  a  comparative  exam- 
ination, that  courts  have^  with  scarcely  an 
exception,  adopted  either  one  or  the  other 
line  of  decision,  according  as  the  statutes  of 
the  particular  state  were  themselres  equita- 
ble and  just  If  they  bore  with  unnecessary 
severity  upon  others  in  favor  of  the  me- 
chanic, and  palpable  injustice  resulted,  they 
have  unifonnly  declared  they  should  not  be 
aided  by  construction,  and  a  strict  interpre- 
tation should  be  placed  upon  the  laws.  If, 
on  the  other  hand,  they  have  secured  the 
laborer  the  result  of  his  toil  and  capital  with 
a  due  regard  to  the  rights  of  all,  constant  ex- 
pressions are  to  be  found  in  the  reported 
cases  declaring  they  should  be  favored." 
Our  law  as  it  now  stands  cannot  be  justly 
criticised  as  unduly  favoring  those  for  whose 
benefit  it  was  enacted.  It  merely  serves  to 
secure  to  the  mechanic  and  laborer  the  re- 
sult of  his  toil  and  capital,  and,  while  doing 
justice  to  them,  inflicts  no  injustice  upon  any, 
and  should  therefore  be  fairly,  if  not  liber- 
ally, interpreted. 

That  the  contract  under  which  the  work 
is  done,  and  the  right  to  demand  the  sums 
due  upon  it,  may  be  assigned,  admits  of  no 
question;  and  that  the  assignment  of  a  debt 
or  contract  ordinarily  carries  with  it  every 
lien  which  exists  for  its  security  will  not  be 
denied.  That  to  deny  to  the  holder  of  the 
inchoate  mechanic's  lien  the  right  to  assign 
the  lien  given  by  section  2475  would  greatly 


diminish  the  value  of  the  benefit  conferred 
upon  those  enumerated  In  that  section  is 
obvious.  It  must  frequently  happen  that 
the  artisan,  builder,  mechanic,  or  lumber 
dealer  dies  before  the  completion  of  the 
work  upon  which  his  labor  has  been  per- 
formed, or  to  the  construction  of  which  he 
has  furnished  materials,  or  that  from  some 
other  cause  he  is  without  fault  upon  his 
part  unable  to  complete  that  which  he  has 
begun,  and  entitle  himself  to  perfect  the  im- 
perfect lien  by  doing  what  is  prescribed  in 
the  succeeding  section.  To  hold  that  he 
cannot  impart  to  his  assignee  the  faculty 
ahd  power  of  perfecting  the  lien  would  be 
in  all  such  cases  to  rob  him  of  tie  fruit  of 
his  toil  by  depriring  him  of  the  only  mode 
by  which  it  could  be  secured.  If  he  is  in- 
capable of  conferring  upon  another  by  his 
voluntary  act  of  assignment  the  power  of 
perfecting  the  inchoate  lien,  the  executor 
and  administrator,  in  the  event  of  his  death, 
would  be  equally  impotent  In  the  case  be- 
fore us  the  assignment  was  for  the  benefit 
of  creditors.  The  assi^ee  Is  clothed  with 
the  duty  of  collecting  the  assets  committed 
to  his  care  and  applying  them  in  accordance 
with  the  terms  of  his  trust  The  value  of 
this  claim  is  wholly  dependent  upon  the  lien 
by  which  it  is  secured,  and  we  are  asked 
to  declare  that  by  the  very  act  of  assign- 
ment for  the  benefit  of  his  creditors,  by  the 
very  ^ort  which  the  debtor  makes  to  com- 
ply with  his  engagements,  the  value  of  the 
subject  assigned  is  destroyed.  He  was  placed 
in  this  position:  He  could  not  complete  that 
which  he  had  undertaken,  and  he  himself 
could  therefore  not  perfect  the  lien;  and  the 
construction  asked  for  denies  to  him  the 
right  to  clothe  any  one  else  with  the  power 
of  doing  it  for  him,  which  would  result  in 
the  case  of  death  or  misfortune,  or  any 
unavoidable  cause  which  prevented  the  com- 
pletion of  the  contract  in  the  loss  to  him- 
self, his  family,  and  his  creditors  of  all  that 
had  been  done  under  his  contract  It  is  ad- 
mitted in  argument  and  has  been  decided 
by  this  court  that  the  lien,  when  perfected, 
follows  the  assignment  of  the  debt  which  it 
secures.  See  laege  v.  Bossieux,  15  Grat  83. 
As  a  general  rule,  under  our  law,  any  con- 
tractual right  is  assignable,  and  the  assign- 
ment carries  with  it  all  liens  given  f<Hr  its 
security.  As  a  rule,  a  man  may  authorize 
another  to  do  for  him  whatever  he  himself 
may  lawfully  do.  Sections  2475  and  247G 
are  silent  upon  the  right  to  make  an  as- 
signment The  exact  question  is  for  the 
first  time  presented  to  this  court  for  deci- 
sion, and  we  feel  free  to  adopt  that  con- 
struction which  commends  itself  to  us  as 
reasonable  and  just  We  are  of  opinion 
that  Thomas,  as  assignee  of  James  P.  With- 
row,  was  entitled  to  perfect  the  inchoate 
lien  which  existed  for  the  benefit  of  his  as- 
signor, and  that  there  is  no  error  in  the 
decree  complained  of;  which  must  be  af- 
firmed. 
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(W  Va.  404) 

BIGGS  T.  HLLISTON  DEYBLOPMENT  CO. 
etaL 

(Supreme  Court  of  Appeals  of  Yirginia*    July 

lt.1886.) 
BoTOFrxi^— BfOBTS  or  Btockboldbb»— Vxhsob's 

lilBN. 

A  Btockholder  of  a  corporatioo,  conyey- 
Ing  land  to  the  corporation  and  reserring  a  Ten- 
dor's  lien  to  aecore  the  deferred  purchase  mon- 
eya*  ia  not  estopped,  by  hia  relation  aa  atock- 
holder,  from  enforcing  his  lien,  aa  against  a  sub- 
sequent  purchaser  from  the  corporation  of  a 
portion  of  the  land,  prorided  the  unsold  portion 
Is  insufficient  to  pay  the  unpaid  purchase  mon- 
ey. 

Appeal  from  circuit  conrt,  Montgomety 
county;  Henry  B.  Blair,  Judge. 

Snit  by  W.  J.  Biggs,  for  his  wife,  Annie 
8.  Biggs,  against  the  EUlston  Development 
Company  and  others.  From  the  decree  com- 
plainant appeals.    Rerersed. 

Thomas  L.  Hoore,  McHugh  &  Baker,  and 
Hoge  &  Hoge,  for  appellant  B.  Lacy  Hoge 
and  M.  H.  Tompkins,  for  appellees. 

KEITH,  P.  W.  J,  Biggs  sold  460  acres 
of  land  to  the  BUlston  Development  Com- 
pany, reserving  a  vendor's  lien  to  secure  the 
deferred  payments  thereon.  The  devdop- 
ment  company  subdivided  this  land  into 
lots,  streets,  and  alleys,  and  sold  a  number 
of  the  lots  to  purchasers,  some  of  whom  paid 
in  fun,  and  some  only  in  part  The  defend- 
ant company  having  failed  to  meet  the  de- 
ferred payments  as  they  fell  due.  Biggs, 
who  sues  for  his  wife,  Annie  S.  Biggs,  to 
whom  the  debt  had  been  assigned,  filed  a 
bill  in  the  circuit  court  of  Montgomery  coun- 
ty to  enforce  the  vendor's  Hen.  At  the  De- 
cember term,  1804,  a  decree  was  entered  in 
favor  of  the  plalntifr  for  the  sum  of  $9,- 
550.0S,  with  interest  on  $8,575.05,  a  part 
thereof,  from  the  10th  day  of  May,  1894, 
and  costs.  Thereupon  W.  H.  Edmundson, 
Hulda  Edmundson,  Jennie  B.  Wilson,  and 
Sydney  Sheltman  filed  their  answers.  In 
which  they  allege  that  they  had  purchased 
lots  of  the  defendant  company,  and  had  paid 
the  full  purchase  price  therefor,  and  that, 
at  the  time  of  said  purchase  and  sale,  W. 
J.  Biggs  was  a  stockholder  in  said  com- 
pany, and  was  thereby  estopped  from  en- 
forcing his  vendor's  lien  against  them. 
Whereupon  the  circuit  court  dismissed  the 
blQ  as  to  the  several  defendants  above  nam- 
ed, except  the  Elliston  Development  Com- 
pany, and  directed  the  lots  purchased  by 
them  to  be  discharged  of  the  vendor's  lien 
resting  upon  them,  and  that  they  should  be 
conveyed  to  the  parties  as  aforesaid,  togeth- 
er with  the  streets,  lanes,  and  alleys  set 
out  in  the  plat  exhibited  In  the  record. 

The  first  error  assigned  is  that  the  court 
erred  In  holding  that  the  fact  that  W.  J. 
Bfggs  was  a  stockholder  in  the  Elliston  De« 
velopment  Company  estopped  him  or  his  as- 
slgnee  from  asserting  the  vendor's  lien 
against  the  lots  purchased  by  the  defend- 
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ants  from  the  SSllston  Development  Compa- 
ny; secondly,  that  the  court  erred  in  hold- 
ing that  the  streets,  lanes,  and  alleys  set 
out  in  the  plat  and  subdivision  made  by  the 
Bmiston  Development  Company,  subsequent 
to  their  purchase  from  W.  J.  Biggs,  should 
be  excluded  from  said  decree  of  sale.  We 
think  that  both  these  assignments  of  error 
are  well  taken.  An  incorporated  company 
is,  in  a  legal  point  of  view,  wholly  distinct 
from  the  persons  composing  it,  and  may 
make  any  contract  with  one  of  its  members 
or  stockholders  that  it  might  make  with 
a  stranger.  See  Cook,  Stock,  Stockh.  &  Corp. 
Law,  S§  6,  11;  3  Pom.  Bq.  Jur.  i  1090.  These 
propositions,  however,  are  elementary  and 
really  call  for  no  citation  of  authority  in 
their  support  It  Is  equally  clear  that  the 
mortgagor  cannot  bind  his  mortgagee  by 
any  contract  prejudicial  to  his  title,  and  the 
same  principle  applies  as  between  a  vendee 
and  his  vendor  who  has  reserved  a  lien  for 
the  purchase  money.  That  this,  as  a  gen- 
eral proposition,  is  true,  is,  we  believe,  not 
controverted,  and  we  are  of  opinion  that 
the  mere  fact  that  the  mortgagee  stands  in 
the  relation  of  stockholder  to  a  corporation 
which  Is  the  mortgagor  does  not,  df  Itself, 
constitute  any  exception  to  the  rule,  unless 
some  act  or  declaration  tending  to  deceive 
or  mislead  on  the  part  of  mortgagee  can  be 
shown,  or  some  contract,  or  some  act  of  ac- 
quiescence, recognition,  or  afia.nnance  on  his 
part  of  the  dedication  to  the  prejudice  of 
his  rights  be  shown  in  evidence.  In  this 
case  there  is  nothing  whatever  beyond  the 
mere  relation  of  stockholder  relied  upon  by 
the  appellees.  We  think,  therefore,  that  the 
circuit  court  erred  in  excepting  the  lots  of 
the  appellees  and  the  streets,  Uines,  and  al- 
leys from  sale  to  satisfy  the  vendor's  lien  in 
favor  of  appellant  The  utmost  that  the  ap- 
pellees can  claim  Is  that  the  unsold  land 
should  first  be  offered  for  sale.  If  that 
proves  insufficient  to  satisfy  the  claims  of 
the  appellant  then  the  lots  which  have  been 
sold  should  be  exposed  to  sale  In  the  Inverse 
order  of  their  alienation;  the  offer  of  lots  to 
cease,  of  course,  when  a  sufficient  sum  shall 
be  raised  to  satisfy  the  decree.  The  reserva- 
tion should  also  be  made  of  the  right  to  sell 
the  tract  as  a  whole  if  the  sale  in  parcels 
should  be  found  inadequate  to  satisfy  the 
decree  and  a  better  price  could  be  obtained 
by  disposing  of  the  subject  as  an  entirety. 
We  are  of  opinion  that  the  decree  of  the  cir- 
cuit court  is,  for  the  reasons  stated,  er- 
roneous, and  this  court  will. enter  such  de- 
cree as  the  circuit  court  should  have  entered. 


(47  S.  C,  67) 
STATE  V.  MARTIN. 
(Supreme  Court  of  Sonth  Carolina.     July  11, 

1896.) 
Homcina  —  Corpus  Dklicti  —  Cibcdmstantial 

EvmSNOB—BXPBBT  WlTySSSKS— -ISSTRUGTIONS. 

l^In  a  mm^der  case,  where  the  body  of 
the  deceased  was  homed  and  mistilated  bo- 
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Tond  recognition,  testimony  that  a  piece  of 
cfaarred  cloth,  fotmd  among  the  ashes  with 
the  deceased,  was  like  the  cloth  of  which  his 
trousers  were  made,  and  which  he  wore  at 
the  time  of  his  disappearance,  and  that  a  slate 
pencil  found  there  was  identical  with  one  car- 
ried bj  deceased,  and  known  to  be  such  by.  a 
certain  indentation  on  the  side,  was  competent 
eyidence  of  the  identity  of  the  body. 

2.  The  suflSciency  of  the  eyidence  of  iden- 
tity was  for  the  Jury. 

8.  Where  irrelerant  testimony  is  immaterial 
and  harmless,  its  admission  affords  no  ground 
for  a  new  tria). 

4.  Where  a  witness  testified  that  he  did  not 
know  deceased,  who  was  named  P.,  but  that  he 
saw  a  person  called  P.,  and  gaye  the  time, 
place,  and  persons  accompanying  the  man  call- 
ed P.,  his  testimony  was  admissible  to  cor- 
roborate other  witnesses,  who  saw  P.  at  the 
same  time  and  place  and  with  the  same  per- 
sons. 

5.  There  was  eyidence  that  blood  stains 
had  been  found  in  several  places  oyer  the  floor 
of  the  house  in  which  defendant  liyed  at  the 
time  of  the  alleged  homicide,  and  that  the  floor 
had  the  appearance  of  baying  been  scoured. 
A  piece  of  board  cut  from  the  floor  a  year 
later,  after  defendant  had  moved  from  the 
house,  and  while  it  was  occupied  by  another, 
was  offered  as  a  bpecimen  of  the  stains.  Held, 
that  the  exhibit  was  competent  as  a  circum- 
stance tending  to  show  defendant's  connection 
with  the  homicide. 

6.  The  objection  tliat  expert  witnesses  bas- 
ed their  opinions  of  a  stated  question  upon  a 
crude  and  insufficient  analysis  does  not  affect 
the  admissibility  of  the  evidence,  but  its  suffi- 
ciency only. 

7.  Brror  cannot  be  predicated  on  an  isolated 
sentence  taken  from  the  court's  charge,  but 
the  whole  text  must  be  construed  together. 

Appeal  from  general  sessions  drcnit  court 
of  Hampton  comity;   Buchanan,  Judge. 

John  Martin  was  conyicted  of  murder,  and 
appeals.    Affirmed. 

W.  S.  Tlllinghast,  for  appellant  Solicitor 
Bellinger,  for  the  State. 

JONES,  J.  The  appellant  was  Indicted  for 
the  murder  of  one  Peter  Polite;  the  jury 
found  him  guilty,  with  a  recommendation 
to  mercy;  and  he  was,  according  to  statute, 
sentenced  to  imprisonment  for  life.  The 
proof  of  the  corpus  delicti  was  by  circum- 
stantial or  presumptiye  evidence  alone.  No 
evidence  was  offered  In  behalf  of  the  de- 
fendant The  testimony  for  the  state  tend- 
ed to  show  that  on  Sunday  night  before 
Christmas  In  1894,  Peter  Polite,  having  In 
his  pocket  $40  or  $45,  his  savings  from  his 
labor  that  year,  left  the  premises  of  John 
C.  Davis,  a  few  miles  across  the  Savannah, 
In  Georgia,  where  he  had  been  engaged  at 
work,  and  that  same  night  arrived  in  HamiH 
ton  county.  His  movements  in  Hampton 
county,  in  the  neighborhood  of  Shlrleys, 
were  traced  until  about  11  o'clock  on  Tues- 
day, Christmas  day,  when  he  was  last  seen 
alive  with  the  defendant  John  Martin,  go- 
ing towards  the  house  where  defendant 
lived,  on  Mr.  McKensie's  place.  He  was 
described  by  witnesses  as  a  small  negro 
man,  wearing  a  grey  overcoat  and  dark 
striped  pants.  On  the  morning  of  the  2Gth 
of  December,  ISM,  a  small  outhouse,  con- 


taining some  hay  and  fodder,  on  the  prem- 
ises of  Mr.  Solomans,  about  one-half  mile 
from  where  the  defendant  lived,  waa  ,  de- 
stroyed by  fire,  and  later  in  the  day,  In  the 
debris  of  the  burned  house,  was  discovered 
the  charred  body  of  a  human  being,  with 
both  arms  missing,  the  lower  part  of  both 
legs  gone,  face  burned  beyond  recognition, 
and  wltH  the  top  of  the  skull  crushed  in, 
according  to  one  witness,— cut  off  smooth, 
as  with  a  heavy  sharp  instrament  and  such 
a  wound  as  to  produce  immediate  death,  as 
testified  by  the  physician  who  made  the 
post  mortem  examination.  The  acti<m  of 
the  fire  and  heat  being  less  upon  the  back 
than  upon  the  other  parts  of  the  body,  .the 
physician,  from  an  examination  of  some 
cuticle  not  destroyed  there,  testified  that  the 
human  body  was  a  negro,  and  it  was  appar- 
ent he  was  a  man,  and  of  spiall  size.  Among 
the  ashes  where  the  body  was  found  were 
discovered  some  buttons;  also,  buckles,  such 
as  are  used  on  pants  and  vests,  a  piece  of 
dark  striped  cloth,  a  collar  button,  pieces 
of  a  small  glass  vial  or  bottle,  a  quarter  dol- 
lar, some  pieces  of  slate,  and  a  slate  pencil. 
A  witness  testified  that  the  piece  of  cloth 
was  like  the  cloth  of  which  Peter  Polite's 
pants  were  made,  and  which  he  wore  at  the 
time  of  his  disappearance.  A  witness  tes- 
tified that  the  collar  button  found  was  of 
the  same  pattern,  adjusting  with  a  spring, 
as  one  worn  by  Peter  Polite  on  the  Sunday 
previous.  Two  witnesses  testified  that  Po- 
lite carried  a  slate  pencil  the  size  of  the 
one  found,  one  of  the  witnesses  identifying' 
the  pencil  found  with  the  pencil  carried  by 
Polite  by  an  indentation  on  the  side  of  the 
pencil  by  a  piece  being  slit  or  scaled  off; 
one  having  seen  Polite  with  such  a  pencil 
on  Sunday,  and  the  other  on  Monday  night 
previous  to  his  disappearance.  This  was 
the  evidence  relied  on  to  establish  the  iden- 
tity of  the  body  found  with  the  body  of  Pe- 
ter Polite,  alleged  to  have  been  killed.  De- 
fendant's counsel  objected  to  the  evidence 
as  to  the  piece  of  cloth  and  the  slate  pencil, 
was  overruled,  and  now  excepts  thereto,  as 
follows:  "For  error  (1)  In  allowing  witness 
to  testify  as  to  charred  cloth  without  first 
showing  that  It  came  from  Peter  Pollte's 
body;  and  (2)  in  admitting,  against  objec- 
tion, a  piece  of  pencil,  which  appeared  to 
be  like  other  pencils,  without  proof  that  it 
came  from  the  body  of  Peter  Polite." 

These  exceptions  seem  to  raise  the  ques- 
tion as  to  the  admissibility  of  circumstantial 
evidence  to  prove  the  fact  of  the  death  of 
Peter  Polite,  and  the  identity  of  the  body 
found  with  that  of  Peter  Polite,  alleged  to 
have  been  killed  by  the  defendant  Other- 
wise, the  exceptions  relate  merely  to  the 
weight  and  sufficiency  of  the  evidence,  which 
we  have  very  often  declared  it  is  not  in  our 
power  to  review  In  a  case  at  law.  Not- 
withstanding the  old  rule  that  to  warrant  a 
conviction  of  murder  or  manslaughter,  there 
must  be  direct  evidence  of  the  fact  of  kill- 
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\ng,  or  of  the  finding  and  identification  of 
the  dead  body,  as  laid  down  by  Sir  Mathew 
Hale  in  2  Hale»  P.  C.  290,  by  Lord  Stowell 
in  EvanB  t.  Eyans,  1  Hagg.  Ck>nslst  105,  and 
by  Lord  Ablnger  In  Reg.  y.  Hopkins,  8  Car. 
&  P.  691,  yet  there  were  familiar  exceptions 
in  cases  wiiere  the  yictlm's  body  was  thrown 
overboard  at  sea,  or  entirely  destroyed,  or 
so  destroyed  as  to  be  beyond  recognition.  In 
Rex  Y.  Clewes,  4  Car.  &  P.  221,'  the  body  of 
a  man  after  many  years  was  identified  by 
some  peculiarity  of  the  teeth;  and  in  the 
celebrated  and  familiar  Webster  Case,  S 
Cnsh.  285,  Parkman's  remains  were  identi- 
fied by  some  mineral  teeth,  found  in  defend- 
ant's laboratory  and  elsewhere,  which  a 
dentist  testified  were  part  of  a  Bet  made  by 
him  for  the  deceased.  See,  also.  People  y. 
Wilson,  3  Parker,  199,  and  Hlndmarsh's 
Case,  2  Leach,  Crown  Cas.  571.  Mr.  Green- 
leaf,  In  his  work  on  Blyidence  (section  30), 
says:  "Even  in  cases  of  homicide,  though  w> 
dinarily  there  ought  to  be  the  testimony  of 
persons  who  have  seen  and  identified  the 
body,  yet  this  is  not  indispensably  necessary 
in  cases  where  the  proof  of  the  death  is  so 
strong  and  intense  as  to  produce  the  full  as- 
surance of  moral  certainty.  ♦  ♦  ♦  '  It  is  ob- 
vious that  CD  this  point  no  precise  rule  can 
be  laid  down,  except  that  the  evidence  ought 
to  be  strong  and  cogent,  and  that  innocence 
should  be  presumed  until  the  cas^  Is  proved 
against  the  prisoner  in  all  its  material  cir- 
cumstances beyond  any  reasonable  doubt" 
In  Clark's  Criminal  Law  we  find  this  state- 
ment: 'The  rule  is  that  thore  can  be  no  con- 
viction of  a  felonious  homicide  on  circum- 
stantial evidence,  unless  the  body  of  the 
person  alleged  to  have  been  killed  was  found; 
it  is  not  enough  to  merely  show  that  it  is 
missing.  This  is  not  necessary  where  there 
is  sufficient  evidence  to  satisfy  the  Jury  that 
the  homicide  was  committed;  as,  for  in- 
stance, where  parts  of  the  body  are  found, 
and  marks  and  indications  point  to  the  iden- 
tity of  the  deceased.'*  In  the  case  of  McCul- 
loch  V.  State,  48  Ind.  100,  evidence  of  the 
finding  of  a  skeleton  of  a  human  body  of  the 
sex  of  the  person  charged  to  have  been 
murdered,  and  corresponding  to  his  sisse,  jus- 
tified the  admission  of  circumstantial  evi- 
dence to  Identify  the  skeleton  as  that  of  the 
murdered  party.  In  the  case  of  State  v. 
Williams,  7  Jones  (N.  C.)  446.  78  Am.  Dec 
248,  It  was  held  that  to  identify  charred 
bones  as  those  of  a  missing  woman  supposed 
to  have  been  murdered,  it  is  competent  to 
show  that  certain  hairpins  were  found  with 
the  bones,  and  that  the  woman  was  in  the 
habit  of  wearing  such  pins  two  or  three 
years  before.  The  weight  of  modem  au- 
thority is  undoubtedly  to  the  effect  that  all 
the  elements  constituting  the  corpus  delicti 
may  be  proven  by  circumstantial  evidence. 
The  corpus  delicti,  in  a  case  of  murder,  con- 
B\8tB  of  two  elements,— the  death  of  a  human 
being,  and  the  criminal  act 'of  another  in 
causing  that  death.   The  identification  of  the 


body  found  with  the  person  alleged  in  the 
indictment  to  have  been  killed,  whether 
treated  as  an  additional  element  of  the  cor- 
pus delicti,  ot  as  a  necessary  part  of  ^e 
proof  of  the  other  two  elements,  is  clearly 
within  the  rule.  In  New  York,  where  the 
Penal  Code  prohibits  a  conviction  unless  the 
death  of  the  person  alleged  to  have  been 
killed  is  established  by  direct  proof,  it  is 
nevertheless  held  that  said  prohibition  does 
not  exclude  proof '  of  circumstances  tending 
to  establish  identity  (People  v.  Beckwith,  108 
N.  Y.  67,  15  N.  E.  53),  and  that  a  conviction 
for  murder  without  direct  proof  of  the  iden- 
tity of  the  victim  is  sustainable  (People  v. 
Palmer,  109  N.  Y.  110,  16  N.  B.  529).  See  4 
Am.  &  Eng.  Enc.  Law,  p.  309;  9  Am.  &  Eng. 
Enc  Law,  p.  728;  note  to  Bippey  v.  Miller, 
62  Am.  Dec.  117;  note  to  State  v.  Williams, 
supra,  in  78  Am.  Dec  248,  and  the  many 
case^  cited.  The  late  case  of  Campbell  v. 
People  (IlL)  42  N.  E.  123,  after  an  exhaustive 
review  of  the  authorities,  goes  to  the  full 
length  of  holding  that  every  element  of  the 
corpus  delicti  may  be  proven  by  circumstan- 
tial evidence,  and  applies  this  doctrine  to 
the  case  of  the  alleged  murder  of  a  newly- 
born  child,  although  it  did  not  appear  that 
any  one  had  ever  seen  the  child.  Without 
feeling  the  necessity  now  to  go  that  far,  we 
feel  assurance  of  absolute  correctness,  and  of 
being  safely  distant  from  all  dangerous 
ground,  to  hold  that,  where  the  body  has 
been  found,  as  in  this  case,  although  burned 
and  mutilated  beyond  recognition  by  sight, 
circumstantial  evidence,  such  as  objected  to 
in  this  case,  is  perfectly  competent  to  prove 
the  Identity  of  the  body  found  with  the  per- 
son of  Peter  Polite,  alleged  to  have  been 
murdered.  The  sufficiency  of  the  evidence 
of  identity,  as  of  all  other  material  facts, 
was  wholly  for  the  Jury,  and  the  jury  in  this 
case  were  fairly  instructed  that  they  must 
be  satisfied  beyond  a  reasonable  doubt  of  the 
identity  of  the  body  found  with  Peter  Polite, 
and  of  the  criminal  agency  of  the  defendant 
in  producing  his  death. 

In  reference  to  that  part  of  the  first  excep- 
tion which  alleges  error  in  allowing  a  witness 
to  testify  where  Peter  Polite  worked  a  year 
before  the  alleged  homicide,  we  need  only 
say  that,  conceding  the  irrelevancy  of  such 
testimony,  it  was  immaterial  and  harmless, 
and  affords  no  grounds  for  a  new  triaL 
Smith  V.  Walke,  43  S.  C,  381,  21  S.  B.  249; 
Finley  v.  Cudd,  42  S.  C.  121,  20  S.  E.  32, 

The  testimony  of  Lawrence  Atkins,  to  show 
that  he  had  seen  Peter  Polite  a  short  time 
before  his  disappearance,  was  competent, 
notwithstanding  he  stated  that  he  did  not 
know  Peter  Polite.  He  saw  the  person  called 
**Pete,''  and  gave  circumstances,  time,  place, 
and  persons  accompanying  the  man  called 
"Pete,"  corroborative  of  other  witnesses  who 
saw  Peter  Polite  at  the  same  time  and  place, 
and  with  the  same  persona  Exertion  3  is 
therefore  overruled. 

The  fourth  ezoeptlon  is  as  follows:     "(4> 
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That  his  honor  erred  in  admitting,  against 
objections,  the  board  with  stains  on  It,  snch 
board  having  been  cnt  from  the  floor  of 
the  honse  a  year  after  the  alleged  homicide, 
and  after  the  house  had  been  occupied  by 
different  families.**  This  piece  of  the  floor, 
according  to  the  testimony,  was  taken  from 
the  floor  of  the  honse  In  which  the  defendant 
lived  at  the  time  of  the  alleged  homicide,  a 
few  days  before  the  trial  in  October,  after 
the  defendant  had  moved  from  it,  and  while 
it  was  occupied  by  another  person.  It  was 
testified,  without  objection,  that  blood  stains, 
or  what  resefnbled  blood  stains,, were  found 
in  several  places  over  the  floor  of  the  house 
after  the  March  term,  1896,  while  the  house 
was  vacant,  and  that  the  floor  had  the  ap- 
pearance of  having  been  scoured.  This  piece 
of  the  floor  was  offered  as  a  specimen  of  the 
stains,  supposed  to  be  blood  stains,  found  on 
the  floor  of  the  house.  The  evidence  was 
competent  as  a  circumstance  tending  to  show 
the  de(fendant*s  connection  with  the  death  of 
Peter  Polite.  The  fact  that  the  board  was 
taken  from  the  floor  9  or  10  months  after  the 
alleged  homicide,  and  while  the  house  was 
occupied  by  another,  might  tend  to  weaken 
the  fbrce,  but  could  not  ailect  tl^e  compe- 
tency^  of  the  evidence. 

The  fifth  exception  alleges  error  in  the 
admission  of  the  testimony  of  two  physicians, 
wl^o  stated  that  in  their  opinion  the  stains  on 
the  piece  of  floor  were  blood  stains;  the 
grounds  of  objection  being  '^that  it  was  a 
mere  opinion  of  said  physicians,  based  upon 
crude  and  Insufficient  analysis."  Tills  objec- 
tion affects  the  sufficiency,  and  not  tlje  ad- 
raissiblUty  of  the  evidence.  The  physicians 
gave  their  opinion  as  experts,  after  an  ex- 
amination of  t^e  stains  under  a  microscope, 
and  after  a  chemical  analysis.  The  evidence 
was  cleariy  competent 

The  sixth  exception  complains  that  the  cir- 
cuit court  erred  in  charging  the  Jury  as  fol- 
lows: "There  is  some  evidence,  however 
little,  however  hisigniflcant,  that  points  soon- 
er or  later,  and  oftentimes  very  soon,  to  the 
person  who  committed  the  crime,'*— thereby 
intimating  to  the  Jury  that  the  testimony 
pointed  to  the  prisoner.  This  exception  can- 
not be  sustained.  We  have  often  held  that 
the  charge  of  the  circuit  Judge  must  be  con- 
strued as  a  whole.  This  is  but  an  Isolated 
sentence,  taken  from  the  part  of  the  charge 
relating  In  general  terms  to  the  nature  and 
necessity  of  circumstantial  evidence,  and  in 
no  way  intimated  the  opinion  of  the  court 
as  to  the  guilt  of  the  prisoner. 

The  seventh  exception  alleges  *that  there 
is,  in  the  whole  scope  of  the  testimony,  noth- 
ing to  establish  a  corpus  delicti.**  This  ex- 
ception presents  no  question  of  law.  It  is 
but  another  way  of  stating  that  the  evidence 
was  not  sufficient  to  prove  the  death  of  Peter 
Polite,  and  the  agency  of  the  defendant  in 
producing  his  death.  This  is  a  question  of 
fact,  that  the  Jury  has  settled,  and  is  not 
within  our  cognizance.    In  this  opinion  we 


have  not  undertaken  to  state  the  drcomstan- 
ces  relied  on  by  the  state  to  connect  the  de- 
fendant with  the  murder  of  Polite,  bat  have 
mentioned  only  so  much  of  the  testimony 
as  was  proper  to  make  dear  the  points  io 
controversy  here.  The  Judgment  of  the  dr* 
cult  court  is  afltoned. 


(47  8.  0.  868) 
COLUMBIA  PHOSPHATE  00.  v.  FARM- 
ERS' ALLIANCE  STORE  et  aL 
(Supreme  Court  of  South  Carolina.     July  28, 
1896.) 

PaBTXBS— DlBCONTINUANCB  AS  TO  OlTB— ySBOIOV— 
FaTMIKT— AoaNT'sAUTHOBITT^lNSTBDCTIOKa. 

1.  Where  counsel  for  plaintiff  states  that 
he  wishes  to  discontinue  as  to  defendant  W.« 
who  has  demurred  to  the  complaint,  and  an  or- 
der is  entered  sustaining:  the  demurrer  as  to 
him,  and  authorizing  a  judgment  for  his  costs 
agamst  plaintifC,  he  is  practically  out  of  the 
case,  ana  the  verdict  njed  not  except  him  from 
defendants  by  name. 

2.  Where  the  issue  ii  whether  an  assign- 
ment of  a  mortgage  was  accepted  by  an  agent 
for  collection  in  payment  of  notes  held  by  his 

grincipal,  or  as  collateral  security,  it  Lb  incum- 
ent  on  the  party  claiming  it  was  a  payment  to 
establish  the  authority  of  the  agent  to  accept 
something  other  than  money  in  payment  of  the 
notes. 

^  3.  Requested  instructions  are  properly  re- 
fused where  there  is  no  evidence  to  support 

4.  Where  one  of  two  reasons  given  to  the 
jury  is  sufficient  to  sustain  the  charge,  it  be- 
comes immaterial  whether  the  other  reason  is 
sound  or  not. 

Appeal  from  common  pleas  circuit  court  of 
Edgefield  county;  Witherspoon,  Judge. 

Action  by  the  Columbia  Phosphate  Com* 
pany  against  the  Farmers'  Alliance  Store, 
Silas  Yonce,  and  others,  on  promissory  notok 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendants appeaL   Affirmed. 

The  charge  of  the  circuit  Judge  and  the 
grounds  of  appeal  are  as  follows: 

"Mr.  Foreman  and  Gentlemen  of  the  Jury: 
We  are  called  upon  by;the  law  to  discharge 
our  respective  important  duties  in  the  ad- 
ministration of  what  is  known  as  'public 
Justice';  and,  in  the  discharge  of  those  du- 
ties, the  law  contemplates  that  we  shall  dis- 
charge them  respectfully,  calmly,  dispaa- 
slonately,  and,  I  may  say,  fearlessly;  that 
we  will  not  permit  feelings  of  sympathy,  up^ 
^on  the  one  hand,  or  the  apparent  hardships 
*that  may  be  imposed  by  our  action,  upon  the 
other,  to  influence  our  actions,  our  Judg- 
ments. My  duty  is  to  give  you  the  law  as 
I  understand  It.  You  are  bound  by  that 
law.  If  I  should  err,  there  is  a  court  of  high- 
er resort,  where,  I  am  thankful  to  say,  my 
errors  will  be  corrected.  Your  province  and 
duty  is  to  accept  that  law,  and  take  the 
evidence  as  you  have  heard  it  upon  the  stand, 
consider  it  calmly  and  dispassionately,  apply 
it  to  the  law  as  I  will  endeavor  to  give  It  to 
you,  and  then  find  your  verdict  accordingly. 
"Now,  Mr.  Foreman,  this  is  an  action  by 
the  Columbia  Phosphate  Company,  as  plmla- 
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tiff,  against  the  Farmers*  Alliance  Store  and 
certain  individuals,  to  wit,  Silas  Yonce,  W. 
T.  Walton,  J.  W.  Edwards,  8.  M.  Smith, 
J.  H.  Edwards,  W.  S.  Crouch,  B.  L.  Caugh- 
man,  W.  M.  Hazel,  W.  W.  Padgett,  and  S. 
L.  Ready,  as  defendants.  Now,  the  plain- 
tiff seeks  in  this  action  to  obtain  the  Judg- 
ment of  this  court  upon  two  notes  set  out 
in  the  complaint  (introduced  here  in  evi- 
dence), alleged  by  the  plaintiff  to  have  been 
executed  to  the  plaintiff  by  the  defendant  the 
Farmers*  Alliance  Store  or  Co-operative  Com- 
pany, chartered  by  the  laws  of  the  state  of 
South  Carolina;  and  the  plaintiff  further 
seeks  in  this  action  to  obtain  Judgment 
against  these  individual  persons  named  as 
defendants,  with  the  exception  of  W.  T. 
Walton,  as  indorsers  upon  the  said  two  notes 
alleged  to  have  been  executed  by  the  de- 
fendant the  Farmers'  Alliance  Store  to  plain- 
tiff. 

"Now,  Mr.  Foreman,  right  here  you  will 
consider  this  action  dismissed  as  to  the  'de- 
fendant W.  T.  Walton.  Tour  verdict  cannot 
affect  him  one  way  or  the  other.  And  why? 
Because  he  has  demurred  to  the  complaint, 
and  that  demurrer  has  been  sustained,  and 
he  is  practically  out  of  this  case.  Therefore 
you  will  consider  the  case  with  reference  to 
the  liability  of  the  Farmers'  Alliance  Store, 
and  of  all  the  other  defendants  named,  with 
the  exception  of  defendant  W.  T.  Walton. 

"Now,  one  of  these  notes  set  up  in  the  com- 
plaint, and  sued  upon  by  plaintiff,  is  dated 
March  2,  1894,  payable  to  the  order  of  the 
Columbia  Phosphate  Company,  in  the  sum 
of  12,461.27,  payable  on  the  1st  of  November, 
1894,  for  value  received,  payable  at  the  Caro- 
lina National  Bank  of  Columbia,  S.  0.,  with 
interest  after  maturity  at  the  rate  of  8  per 
cent,  per  annum.  The  second  note  bears  the 
same  date  as  the  first,  to  wit,  March  2,  1894. 
It  is  payable  to  the  order  of  the  plaintiff, 
the  Columbia  Phosphate  Company,  Just  as 
the  first  note  referred  to;  but  it  is  payable 
in  a  different  sum  or  amount,  to  wit,  $2,478.- 
90.  It  is  payable  to  the  order  of  the  same 
plaintiff,  at  the  Carolina  National  Bank,  in 
Columbia,  for  value  received,  on  the  1st  of 
December,  1894,  with  interest,  after  maturity 
at  the  same  percentage,— 8  per  cent  per  an- 
num. You  wUl  see  both  of  these  notes  are 
dated  the  same  date,  one  payable  1st  of  No- 
vember, 1894,  and  the  other  1st  of  Decem- 
ber, 1894.  Plaintiff  alleges  that,  at  the  time 
of  the  beginning  of  this  suit,  no  part  of  these 
notes  had  been  paid  either  by  the  principal 
debtor,  the  Farmers*  Alliance  Store,  or  by 
the  alleged  indorsers.  Plaintiff  alleges  that, 
at  the  maturity  of  the  notes,  they  were  pro- 
tested for  nonpayment,  and  the  indorsers 
were  notified  of  the  protest  The  plaintiff 
therefore  demands  Judgment  of  this  court 
for  the  amount  due  upon  these  two  notes, 
with  the  protest  fees.  Now,  It  appears  here, 
and  it  is  admitted,  that,  since  the  commence- 
ment of  this  action,  plaintiff  has  received 
the  sum  of  $523JI>4,  for  which  amount  the 


defendants  are  entitled  to  a  credit  on  said 
note  as  of  date  11  May,  1896.  That  is  ad- 
mitted by  the  plaintiff,— that,  if  the  defend- 
ants are  liable  upon  this  note,  they  are  en- 
titled to  that  credit,  $523.54,  as  of  date  May 
11,  1895.  It  is  aUeged  by  the  plaintiff  that 
each  of  these  two  notes  was  signed  by  S.  L. 
Beady  as  president  of  the  Farmers'  Alliance 
Store:  that  each  of  the  said  notes  was  in- 
dorsed by  the  other  defendants  above  named, 
when  the  notes  were  delivered  to  the  plain- 
tiff. It  is  further  alleged  in  the  complaint 
that  the  consideration  of  these  notes—that 
is,  the  matter  for  which  they  were  given— 
was  commercial  fertilizer,  furnished  by  the 
plaintiff  to  the  defendant  the  Alliance  Store. 
Now,  the  defendants,  in  their  answer  (I  am 
now  referring  to  the  pleadings)  deny  their 
liability  upon  these  notes.  They  deny  the 
corporate  existence;  that  is,  that  the  Far- 
mers' Alliance  Store,  alleged  in  the  com- 
plaint was  bhartered  by  the  legislature. 
They  admit  that  the  Farmers'  Alliance  Store, 
at  Johnston,  S.  C,  did  attempt  to  execute 
the  two  notes  referred  to  in  the  complaint 
and  that  they  were  indorsed  as  alleged,  but 
that  the  said  notes  are  not  legal  or  binding 
upon  the  maker,  the  Alliance  Store,  or  the 
indorsers.  They  allege  further,  by  way  of' 
defense,  that  the  Farmers'  Alliance  Store 
gave  a  mortgage  on  the  stock  of  goods,  which 
mortgage  was  turned  over  to  plaintiff  as  pay- 
ment of  the  notes  referred  to  in  the  com- 
plaint as  payment  of  the  plaintiff's  debt. 
They  further  allege  that  in  November,  1894, 
the  Farmers'  Alliance  Store  executed  a  deed 
of  assignment  for  the  benefit  of  its  cred- 
itors; that  the  plaintiff,  the  Columbia  Phos- 
phate Company,  accepted,  participated  under, 
said  assignment  and  the  defendants  were 
thereby  released  of  their  legal  obligation  to 
pay  this  debt  That  is  what  I  understand  to 
be  the  pleadings  in  the  case,  according  to 
the  complaint  and  answer. 

"Now,  what  must  the  plaintiff  prove  un- 
der these  pleadings?  First  That  this  Farm- 
ers' Alliance  Store  was  chartered  by  the  leg- 
islature of  this  state.  The  plaintiff  has  in- 
troduced here  a  certified  copy  of  the  char- 
ter, which  I  have  admitted  as  evidence  tend- 
ing to  show  charter  as  alleged  in  the  com- 
plaint; that  they  have  a  charter  from  the 
state  of  South  Carolina.  They  must  also 
prove— you  must  be  satisfied  in  order  for 
plaintiff  to  maintain  his  action— that  this 
debt  is  due,  or  some  portion  of  it  on  these 
notes;  that  the  notes  were  signed  by  Beady, 
as  president  of  the  Alliance  Store;  and  that 
they  were  indorsed  by  these  several  defend- 
ants, except  Walton,  as  alleged  in  the  com- 
plaint; not  only  so,  but  that  the  notes  were 
not  paid  at  maturity,  and  that  at  maturity 
of  the  notes  the  bank  protested  them  for 
nonpayment  and  notified  these  alleged  in- 
dorsers of  that  fact  Now,  when  one  in- 
dorses a  note  for  another,  for  a  corporation 
or  individual,  when  the  note  matures,  then 
it  is  the  duty  of  the  party  who  holds  the 
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note  to  notify  the  Indoreers  If  not  paid,— If 
they  are  Hying  In  the  same  place,  or  where 
they  can  get  at  them,  by  giving  notice  at 
their  place  of  business;  if  they  do  not  lire 
in  the  same  community,  by  sending  notice 
of  protest  by  ordinary  mall  through  the 
postoffice.  When  the  holder  does  that,  he 
has  discharged  the  duty  devolylng  upon  him 
by  the  law.  I  should  have  stated  to  you 
that  the  plaintiff  must  make  out  his  case 
by  what  is  known  as  the  ^preponderance'— 
the  greater  weight— of  the  testimony.  The 
weight  of  the  testimony  you  are  to  judge  of 
in  order  to  recover. 

"Under  the  pleadings,  one  of  the  questions 
of  fact  to  be  submitted  to  you  is,  did  these 
indorsers  of  these  notes  take  a  mortgage 
from  the  Farmers'  Alliance  Store?  If  you 
conclude  they  did,  then  did  they  assign  and 
transfer  that  mortgage  to  the  plaintiff? 
Well,  in  order  to  show  that,,  you  must  be 
satisfied  that  they  assigned  it  and  trans- 
ferred it  to  the  agent  or  attorney  of  the 
Farmers'  Phosphate  Company;  that  In 
transacting  this  business,  accepting  It,  he 
was  acting  within  the  scope  of  his  agency 
as  attorney  representing  the  plaintiff.  Now, 
it  is  alleged  that  this  mortgage  was  trans- 
ferred and  accepted  as  payment  of  these 
debts.  Now,  that  Is  a  question  of  fact  If 
I  owed  you,  Mr.  Foreman,  a  note,  and  gave 
you  a  note  which  I  had  upon  somebody  else, 
and  gave  It  to  you  as  payment  of  my  note, 
I  must  have  given  It  as  payment.  You  must 
have  accepted  It  as  payment  to  operate  as 
an  extinguishment  of  the  debt.  In  other 
words,  it  is  a  matter  of  contract,  and,  like 
all  other  matters  of  contract,  the  two  con- 
tracting minds  must  meet  and  concur;  the 
one  to  give  and  transfer  this  other  paper 
as  payment,  and  the  party  accepting  it  must 
accept  It  as  payment  of  the  debt  in  order 
to  operate  in  law  as  an  extinguishment— a 
payment— of  the  debt.  It  is  not  necessary 
for  me  to  go  any  further  upon  that  matter. 
That's  the  law.  You  apply  the  facts.  You 
have  heard  the  testimony.  It  Is  for  you  to 
say,  if  this  mortgage  was  .taken  by  these 
parties  who  are  charged  as  being  indorsers 
on  these  notes,  whether  they  turned  it  over 
to  Mr.  Evans,  as  representative  of  the  phos- 
phate company;  and  if  so,  when  they  turned 
it  over  to  him  (if  they  did  turn  it  over  to 
him),  did  they  Intend  at  the  time,  and  did 
he  accept  the  mortgage  at  the  time,  both 
concurring  In  the  agreement,  that  It  was  to 
be  received  by  him  and  accepted  as  pay- 
ment of  these  notes,  or  was  it  accepted  and 
received  by  him  as  a  collateral,  merely  to 
secure  the  payment  of  the  debt?  Now,  If 
it  was  accepted  as  payment—  The  defend- 
ant alleges  payment  It  Is  an  affirmative 
defense.  In  order  to  avail  themselves  of 
that  defense,  they  must  satisfy  you  by  the 
preponderance  of  the  evidence  that  that  mort- 
gage was  so  turned  over  by  the  parties  (the 
mortgagees)  with  that  intent,  and  so  ac- 
cepted by  Mr.  Evana,  as  the  representative 


of  the  plaintiff,  with  like  intent,  as  payment 
of  that  debt  If  it  was  so  accepted  as  foD 
payment  of  these  notes,  then  there  is  noth- 
ing due  upon  them.  Now,  whether  plaintiff 
has  established  that  as  a  question  of  fact  by 
the  preponderance  of  the  evidence,— which 
the  plaintiff  must' do  in  order  for  that  plea 
to  avail,— that's  a  matter  entirely  for  you. 
If,  upon  the  other  hand,  you  conclude  that 
the  mortgage  was  not  accepted  as  payment 
of  the  debt,  but  as  collateral,  then  what  ob- 
ligation devolved  upon  plaintiff  company? 
If  Mr.  Evans  represented  it,  then,  as  far  as 
his  authority  to  accept  as  collateral  pay- 
ment was  concerned,  it  was  simply  to  take 
and  act  in  good  faith,  and  use  ordinary  pru- 
dence and  discretion  in  collecting  whatever 
was  turned  over  to  him,  and  applying  it  to 
the  assets.  If  that  was  the  agreement;  no 
more  and  no  less.    So  much  for  that 

"I  have  been  requested  to  charge  you,  un- 
der section  2348  of  the  General  Statutes, 
that  there  should  have  been  an  advertise- 
ment of  this  property,  and,  as  there  was  no 
advertisement  of  the  property  by  the  plain- 
tiff to  sell  It  that  that  as  a  matter  of  law, 
released,  as  I  understand,  the  plaintiff^ 
from  their  legal  liability  upon  these  notes." 

Counsel  (interrupting  the  court):  'Tou 
mean  defendants." 

The  Court:  *T  mean  defendants,— released 
the  defendants  from  their  liability  upon 
these  notes.  I  charge  you  this,  according  to 
my  view  of  the  law,  and  I  hope  I  shall  make 
myself  plain  to  you.  By  way  of  illustra- 
tion: If,  Mr.  Foreman,  you  were  to  give  me 
a  chattel  mortgage,  or  a  mortgage  upon  per- 
sonal property,  movable  property,  stock  of 
goods,^or  horse,  or  anvthlng  like  that  when- 
ever that  debt  fell  due,  secured  by  that 
mortgage,  the  title  in  law  vested  in  me.  I 
could,  without  breach  of  the  peace,  go  and 
take  i)ossesslon  of  it  and  draw  to  the  legal 
title  the  possession  of  the  personal  property; 
the  law  having  Invested  me  with  title,  I  hav- 
ing procured  possession  without  violating 
the  law  or  disturbing  the  peace.  The  law 
says,  under  the  statute,  it  being  a  pledge  for 
a  debt  It  in  good  faith,  must  not  appro- 
priate your  property.  That  won't  do.  That 
is  giving  too  much  power  to  the  mortgagee. 
I  must  show  my  good  faith  by  advertising 
that  property,  so  as  to  bring  about  competi- 
tion in  bidding,  that  your  property  may  sell 
for  something  like  its  value;  advertise  In 
three  places,  or  advertise  in  a  newspaper, 
for  the  purpose  of  giving  the  public  notice 
that  there  will  be  a  sale  of  this  property, 
and  that  your  property  may  bring  some- 
thing like  its  value,  in  order  that  you  may 
get  the  benefit  of  the  value  of  the  property 
by  way  of  application  to  my  debt  But 
in  all  the  cases  cited  by  counsel,  which  I 
have  not  been  able  to  look  into,  that  rule 
applies  where  the  mortgagee  goes  and  take* 
possession,  and  converts  the  property  to  hi» 
own  use.  New,  I  am  asked  to  apply  that 
principle  to  this  case.    W^  now,  Mr.  For»>- 
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man,  I  cannot  do  that  from  my  riew  of  the 
law.  And  why  not?  In  the  first  place, 
there  is  no  such  plea  set  up  h^re  in  the  an- 
swer. They  do  not  )>lead  that  by  virtue 
of  Tlolating  the  statute  regrnlating  such  matr 
ters,  that  they  are  released  from  their  debt 
They  did  not  put  the  plaintiff  on  notice 
that  they  were  relying  upon  that  to  dis- 
charge their  debt  But  outside  of  that,  it 
Is  in  evidence  that  the  Farmers'  Alliance 
Store  made  a  deed  of  assignment  For 
whom?  For  the  benefit  of  its  creditors. 
Wen,  now,  when  they  made  that  deed  of 
assignment,  if  these  parties  who  are  in- 
dorsers  upon  these  notes  were  interested 
in  that  store  as  directors  or  otherwise,  and 
they,  the  Farmers*  Alliance  Store,  selected 
Pierce  as  their  assignee,— if  these  parties 
wore  directors  at  that  time,— they  selected 
Pierce  as  their  representative,  as  their  as* 
signee,  for  what?  To  wind  up  the  affairs 
of  the  concern  of  the  Alliance  Store,  and 
pay  the  debts.  Therefore  I  cannot  charge 
yon  that  there  has  been  such  appropriation. 
In  order  for  this  principle  of  law  to  apply, 
as  I  understand  it  it  must  be  where  a^mort- 
gagee  goes  and  takes  possession  under  his 
mortgage,  takes  it  out  of  the  possession  of 
the  mortgagor,  takes  exclusive  control  and 
possession  of  it;  and,  intending  to  .dispose 
pf  it»  he  must  advertii>e  it  and  comply  with 
this  statute. 

''It  is  also  set  up  in  this  answer  that  these 
defendants  are  released  on  account  of  plain- 
tiff, the  phosphate  company,  taking  part  go- 
ing into  the  meeting  of  the  creditors  called 
under  that  deed  of  assignment.  I  cannot 
charge  you  that  And  why  not?  Because 
there  Is  not  a  word,  as  I  understand  it  or  a 
provision,  under  that 'deed  of  assignment 
that  excludes  any  one  from  any  participation 
in  that  It  could  not  do  that  But  it  simply 
provides,  as  it  should  have  done,  for  the  set- 
tlement of  the  Alliance  Store,  the  effects  and 
assets,  for  the  benefit  of  its  general  creditors, 
according  to  their  legal  priorities;  in  other 
words,  any  Judgments,  any  mortgages,  or 
any  liens  existing  on  the  stock  of  goods  at 
the* time  the  deed  of  assignment  was  made, 
subject  to  those  legal  rights.  It  does  not  say 
that  these  parties  who  come  in  and  accept 
must  give  a  release,  and  thereby  discharge. 
I  do  not  so  understand  it  Therefore  I  can- 
not charge  you  to  that  effect 

*'As  to  the  application  of  the  payments: 
Now,  if  you  believe  from  the  evidence  that 
any  money  has  been  collected  by  the  plain- 
tiff, the  phosphate  company,  other  than  the 
$523.54;  if  you  believe  that  $250  was  col- 
lected outside  of  this  $523.54  by  the  phos- 
phate company,  applicable  to  the  debt  of  the 
Farmers*  Alliance  Store,— then  I  charge  you 
this  as  a  matter  of  law.  If  you  hold  a  note 
against  me,  and  also  an  account  and  I  pay 
you  $100  or  $200  upon  it  Just  pay  you  gen- 
erally, and  do  not  at  the  time  of  the  payment 
direct  what  application  should  be  made  of. 
•that  money  I  am  paying  you,  it  is  your  priv- 


ilege, if  you  exercise  it  at  the  time  of  the 
I>ayment,  to  apply  It  to  either.  I  have  the 
right  to  say  where  it  Bhall  be  applied,  and  if 
I,  at  the  time  of  making  the  payment,  In- 
struct you  to  put  It  upon  the  note,  and  you 
put  it  on  the  account  because  the  account 
may  not  be  as  wen  secured,  then  you  violate 
the  law,  because  I  Instructed  you  to  put  It  at 
a  certain  place.  That's  my  province  and 
privilege,  and  your  duty  is  to  put  it  where  I 
instruct  you.  But  in  the  absence  of  any  in- 
struction, you  have  the  right  to  put  It  upon 
either  one  of  the  debts  you  have  against  me. 
There  is  no  question  about  that  principle  of 
law.  If  there  has  been  $250  at  any  other 
sum  collected  by  the  phosphate  company,  the 
plaintiff,  what  application  did  they  make  of 
It,  and  what  application  should  they  have 
made  of  it?  They  should  have  paid  it  up6n 
the  existii)g  debt  against  the  parties  here  to 
this  action  if  it  was  paid  out  of  the  assets 
of  the  store.  Now,  whether  they  have  done 
so  or  not  is  a  question  of  fact  for  you.  If 
the^  paid  it  upon  an  existing  debt  other  than 
these  tw6  notes,— any  other  notes  existing 
against  the  company,— and  \t  was  the  ccTm- 
pany's  assets  out  of  which  they  realized  the 
money,  and  there  was  no  direction  at  the 
time  of  payment  as  to  how  the  payment 
should  be  applied,  they  had  the  right  to  ap- 
ply it  to  that  note,  and  not  to  the  notes  in 
suit.  If  there  was  direction,  they  should 
have  followed  the  direction  in  making  the 
application  of  payment 

"I  do  not  propose  to  detain  you  any  fur- 
ther. As  I  have  already  stated  to  you,  be 
guided  by  the  law  I  have  given  you,  which 
can  be  corrected  if  I  am  in  error,  you  being 
the  sole  Judges  of  the  facts  of  the  case.  If 
the  plaintiff  has  established  its  right  to  re- 
cover Judgment  against  the  Farmers'  Al- 
liance Store  and  these  several  parties,  as  in- 
dorsers  of  these  two  notes,  except  Walton,— 
If  the  plaintiff  has  established  that  legal  right 
by  the  preponderance  of  the  evidence,— then 
what  is  your  duty?  You  have  no  discretion. 
If  that's  your  fair,  impartial  Judgment  upon 
the  testimony,  then  your  duty,  under  the 
law,  to  the  plaintiff,  will  be  to  write  a  verdict 
for  the  plain  tiff.  In  that  event  your  verdict 
should  be:  *We  find  for  the  plaintiff  the  sum 
pf  so  many  dollars  and  cents^  being  the  aggre- 
gate amount  due  on  these  two  notes,  with  in- 
terest after  the  maturity  of  the  notes,  after 
allowing  a  credit  of  $523.54,  as  of  date  11th 
May,  1895.*  Now,  upon  the  other  hand,  if  the 
plaintiff  has  failed  to  satisfy  you  by  the  pre- 
ponderance of  the  evidence  that  it  is  entitled 
to  Judgment  according  to  law,  you  being  the 
sole  Judges  of  the  testimony,  or  if  the  de- 
fendants have  shown  payment  by  the  pre- 
ponderance of  the  evidoice,— the  greater 
w^ht  of  the  evidence,— by  the  transfer  of 
that  mortgage,  then  your  verdict  should  be: 
*We  find  for  the  defendants.*  So  take  the 
record,  and  find  your  verdict.** 

Mr.  Croft:  **There  are  three  points  I  de- 
sire to  call  your  honor's  attention  to:    First 
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As  to  the  application  of  payments.  Tonr 
honor  has  said  something  with  reference  to 
this  other  note.  I  beg  you  to  call  special  at- 
tention of  the  Jury  to  this  view  of  the  case, 
—the  note  signed  by  Steadman  and  Riley.  It 
Is  In  eyidence.  $250  was  applied  to  that 
Now,  I  respectfully  ask  you  to  charge  the 
jury  that  If  the  jury  find  that  the  $250  paid 
came  from  this  mortgaged  property,  that  in 
that  event  it  must  go  to  the  benefit  of  the 
persons  who  assigned  that  mortgage,  and  not 
to  the  Steadman  and  Riley  note." 

The  Court:  "Yes;  If  that  be  the  fact,  I  so 
charge  you." 

Mr.  Croft:  "Another  view  Is  this:  That, 
as  a  matter  of  evidence,  if  the  jury  find  from 
any  testimony  (I  refer  particularly  to  Pierce) 
that  although  Pierce  may  have  been  the  as- 
signee, If  he  did  go  ahead  and  sell  those 
goods  by  direction  of  Evans,  as  representing 
the  assignees  of  that  mortgage,  that  that 
would  defeat  the  mortgage  debt." 

The  Court:  "I  have  charged  you  tQ  this 
effect:  That,  in  order  for  this  to  apply  to 
defeat  the  rights  of  the  plaintiff  here,  the  de- 
fendants must  show  you  that  Pierce  repre- 
sented Evans  alone,  and  not  as  assignee,  in 
this  matter;  chat  he  represented  Evans 
alone,  independently,  and  renounced  his  as- 
signeeshlp  as  far  as  his  action  is  concerned. 
In  other  words,  he  must  be  the  representative 
of  Evans  alone.    I  so  charge  you." 

Jury  retired. 

Jury  brought  out  of  their  room. 

The  Court:  **!  have  been  informed  by  the 
bailiff  that  you  want  to  know  something 
about  the  amounts  of  the  notes." 

The  Foreman:  "Yes,  sir;  and  amount  of 
Interest" 

The  Court:  "I  cannot  give  you  the  calcu- 
lation, or  give  you  a  statement  without  con- 
sent of  counsel.  If  you  are  going  to  find  for 
the  plaintiff,  you  must  calculate  the  amounts 
due  on  the  notes  from  the  date  of  maturity, 
giving  the  credits  allowed.  You  will  have  to 
make  the  calculation  If  you  conclude  to  find 
for  the  plaintiff." 

Exceptions. 

"(1)  Because  his  honor,  the  circuit  judge, 
erred  in  overruling  the  defendants'  objection, 
and  allowing  the  plaintiff  to  introduce  the 
certificate  of  the  secretary  of  state  as  the 
charter  of  the  defendants'  company. 

"(2)  Because  the  circuit  judge  erred  In  not 
setting  aside  the  verdict  of  the  jury,  and 
granting  a  new  trial;  for  It  appears  from 
the  uncontradicted  evidence  that  the  defend- 
ant W.  T.  Walton  did  not  Indorse  the  note 
sued  upon,  and  he  should  have  been  excluded 
by  name  in  the  finding  of  the  jury. 

"(3)  Because  the  presiding  judge,  in  his 
charge,  instructed  the  jury  as  ~  follows: 
'Now,  It  appears  here,  and  it  is  admitted,  that, 
since  the  commencement  of  this  action,  the 
plaintiff  has  received  the  sum  of  five  hundred 
and  twenty-three  dollars  and  fifty-four  one- 
hundredths.  for  which  amount  the  defend- 


ants are*  entitled  to  a  credit  on  said  note  as 
of  date  Uth  of  May,  1895.'  Such  Instruc- 
tion was  calculated  to  confuse  and  mislead 
the  jury,  and,  in  addition  thereto,  was  a 
charge  upon  the  facts  of  the  case;  for  the 
defendants  contended  that  a  larger  amount 
had  been  paid  upon  the  note,  and  the  precise 
Issue  was  what  amoimt  had  been  paid  on 
the  notes,  and  that  question  should  have 
been  left  to  the  jury  to  determine  for  them- 
selves, without  instruction  as  to  the  amount 
of  such  credit,  and  the  presiding  judge  erred 
in  not  so  doing.  * 

"(4)  Becatise  his  honor,  the  circuit  judge,  In 
charging  the  jury  upon  the  assignment  of 
the  mortgage  mentioned  in  the  answer,  in- 
structed them:  'Under  the  pleadings,  one  of 
the.  questions  of  fact  to  be  submitted  to  you 
Is,  did  these  indorsers  of  these  notes  take  a 
mortgage  from  the  Farmers'  Alliance  Store? 
If  you  conclude  they  did,  then  did  they  as- 
sign and  transfer  that  mortgage  to  the  plain- 
tiffs? Well,  in  order  to  show  that,  yon  must 
be  satisfied  that  they  assigned  it  and  trans-, 
ferred  it  to  the  agent  or  attorney  of  the 
Farmers'  [Columbia]  Phosphate  Company; 
that  in  transacting  this  business,  accepting 
it,  he  was  acting  within  the  scope  of  his 
agency  as  attorney  representing  the  plain- 
tiff.' It  is  respectfully  submitted  that  such 
charge  was  calculated  to  confuse  and  mis- 
lead the  jury,  and  that  It  did  mislead  the 
jury,  for  the  proof  shows  that  the  mortgage 
was  transferred  directly  to  the  plaintiffs; 
and  It  was  error  In  the  circuit  Judge  to  in- 
struct the  jury  that,  in  order  to  find  such 
transfer,  they  must  be  satisfied  that  the 
mortgage  was  transferred  to  the  agent 

"(5)  Because  his  honor,  the  circuit  judge, 
in  charging  the  duty  of  the  plaintiffs  in  col- 
lecting the  mortgage  which  had  been  as- 
signed to  them,  instructed  them:  If  Mr. 
Evans  represented  It  [the  plaintiffs],  then,  as 
far  as  his  authority  to  accept  as  collateral 
payment  was  concerned.  It  was  simply  to 
take  and  act  in  good  faith,  and  use  ordinary 
prudence  and  discretion  in  collecting  what- 
ever was  turned  over  to  him,  and  applying 
it  to  the  assets,  if  that  was  the  agreement, 
no  more  and  no  less.  So  much  for  that'  It 
is  respectfully  submitted  that  his  honor  err- 
ed in  such  charge,  for  the  duty  of  a  mort- 
gagee or  the  assignee  of  a  mortgage  In  col- 
lecting the  same  is  not  measured  by  what 
the  jury  may  consider  prudent,  but,  in  col- 
lecting the  mortg^i^,  he  is  bound  to  follow 
the  method  directed  by  the  statute,  under  the 
penalty  of  satisfying  the  mortgage  if  he  pro- 
ceeds otherwise. 

"(6)  Because  the  circuit  judge  erred  In  re- 
fusing to  charge  the  defendants'  request:  'If 
the  jury  believe  from  the  evidence  that  the 
defendant  indorsers  turned  over  to  the  plain- 
tiffs the  mortgage  to  them  from  the  defend- 
ant corporation  covering  its  stock  of  goods, 
and  the  plaintiffs  afterwards  authorized  the 
mortgaged  goods  to  be  sold  otherwise  than 
the  law  directs  or  provided  for  In  the  mort- 
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gsige,  and  tliat  the  mortga^  did  not  author- 
ize such  sale  In  writing,  then  the  plaintiffs 
hare  by  such  sale  defeated  the  rights  to  col- 
lect the  balance  that  may  be  due  <m  said 
mortgage.,  After  the  account  receired  from 
the  sale  of  the  goods,  and  If  the  jury  so 
find,  then  the  plaintiffs  have  damaged  the 
defendant  indorsers  to  the  amount  due  for 
such  deficiency  on  the  mortgage,  and  they 
would  not,  under  such  circumstances,  be  en- 
titled to  recover  of  the  defendant  Indorsers.' 

*^(7)  Because,  whether  or  not  the  defend- 
ants had  pleaded,  they  were  released  by  the 
plaintiffs'  illegal  acts  In  foreclosing  the  chat- 
tel mortgage;  the  evidence  showing  that  the 
plaintiffs  had  proceeded  to  foreclose  the 
same  contrary  to  the  method  prescribed  in 
the  statute  had  been  admitted  without  ob- 
jection; and,  such  being  the  case,  it  was  the 
duty  of  the  coiui:  to  Instruct  the  jury  to  find 
their  verdict  according  to  the  facts  proven. 

"(8)  Because  his  honor,  the  circuit  judge, 
erred'  In  charging  the  jury  that,  if  the  de- 
fendants were  directors  of  the  Farmers*  Al- 
liance Store  at  the  time  Pierce  was  selected 
as  assignee,  they  selected  Pierce  as  their 
representative,  and,  for  that  reason,  the  prin- 
ciple of  law  which  discharges  a  mortgage 
debt  li  the  mortgagee  disposes  of  the  mort- 
gaged property  otherwise  than  directed  by 
the  statute  did  not  apply;  for.  It  is  submit- 
tied,  whether  or  not  the  defendants  were 
directors  of  the  defendant  company  maJkes 
no  difference.  In  neither  case  would  Pierce 
be  their  representative,  but  he  was  the  repre- 
sentative of  the  corporation,  and  not  of  its 
Individual  members. 

"{9)  Because  the  circuit  judge  erred  in 
charging  the  jury  that  the  principle  of  law 
which  discharges  a  chattel  mortgage  debt 
does  not  apply  except  when  the  mortgagee 
takes  exclusive  control  and  possession  of  the 
chattels,  for  it  is  submitted  that  if  the  plain- 
tiff directed  Pierce,  the  assignee,  how  to  dis* 
pose  of  the  mortgaged  property,  and  he  fol- 
lowed such  instructions,  and  did  as  the  plain- 
tiff directed,  they  are  liable  for  whatever  for- 
feiture would  arise  from  Pierce's  illegal 
method  of  dealing  with  the  mortgaged  prop- 
erty. 

"(10)  Because  the  circuit  judge  erred  in 
charging  the  jury  that,  in  order  for  the  prin- 
ciple of  law  to  apply  which  would  defeat  the 
plaintiffs'  right  to  recover  on  the  notes,  the 
defendants  must  show  that  Pierce  renounced 
his  assigneeshlp,  and  represented  Mr.  Evans 
[plaintiffs'  attorney]  alone;  for,  it  is  respect- 
fully submitted,  if  Pierce  disposed  of  the 
goods  as  Mr.  Evans  directed,  the  plaintiffs 
are  subject  to  the  forfeiture  for  the  failure 
of  Pierce  to  observe  the  law  in  disposing  of 
the  goods,  whether  or  not  he  had  renounced 
his  assigneeshlp. 

*'(I1)  Because  the  circuit  judge  erred  in 
striking  the  juror  Watkins  from  the  panel, 
there  being  no  legal  objection  to  his  compe- 
tency to  serve  as  a  juror  in  the  case.** 


Croft  &  Tillman,  for  appeUants.  N.  G. 
Evans  and  Sheppard  Bros.,  for  respondent 

McIVER,  O.  J.  The  plaintiff  brought  this 
action  to  recover  the  amounts  mentioned  io 
two  notes  bearing  date  the  2d  March,  1894,— 
the  one  payable  on  the  1st  of  November, 
18d4,  and  the  other  on  the  1st  of  December, 
1884,— alleged  to  have  been  executed  by  the 
defendant  corporation  to  the  plaintiff  compa- 
ny, and  indorsed  by  the  individuals  named  as 
defendants  with  said  corporation.  It  ap- 
pears that  these  individuals,  on  the  26th  of 
November,  1894,  took  from  the  defendant  cor- 
poration a  mortgage  on  the  stock  of  goods 
then  In  the  storehouses  of  said  corporation  in 
the  towns  of  Johnston  and  Mt ,  Willing,  as 
wen  as  all  other  goods  which  such  corpora- 
tion might  thereafter  acquire  and  put  in  said 
storehouses,  for  the  purpose  of  securing  and 
tndenmU^lng  these  individuals  against  any 
loss  or  damage  by  reason  of  their  having  in- 
dorsed the  notes  of  said  corporation.  It  also 
appears  that  the  defendant  corporation  subse- 
quently, to  wit,  on  the  26th  of  November, 
1894,  made  an  assignment  of  all  its  property 
to  one  Thomas  R.  Pierce,  for  the  benefit  of 
its  creditors,  providing  that  the  said  assignee 
should  sell  for  cash  all  the  stock  of  goods  and 
chattels,  and  coUect  all  choses  in  action,  and, 
out  of  the  proceeds  thereof,  should  first  pay 
the  expenses  of  the  assignment,  and  next  pay 
all  of  the  creditors  of  the  corporation,  accord- 
ing to  their  legal  priorities,  and,  if  there 
should  be  any  balance  left  after  paying  all 
such  creditors,  such  balance  should  be  turn- 
ed over  to  said  corporation.  This  deed  of  as- 
signment (a  copy  of  which  Is  set  out  In  the 
"case")  does  not,  however,  contain  any  pro- 
vision that  such  creditors  as  may  accept  the 
terms  of  the  assignment  shall  release  the  de- 
fendant corporation  from  any  balance  remain- 
ing unpaid  out  of  the  proceeds  of  the  assign- 
ment After  the  commencement  of  this  ac- 
tion, the  mortgage  Above  referred  to  was  as- 
signed to  the  plaintiff  company,  the  precise 
date  not  being  given  hi  the  case,  except  that 
it  was  some  time  in  the  year  1895.  Certain 
payments  were  admitted  to  have  been  made 
since  the  commencement  of  this  action, 
which  were  allowed  by  plaintiff  to  be  cred- 
ited on  the  amount  sued  for  to  the  amount 
of  $523.54;  the  remainder  of  such  payments 
having  been  credited  on  another  demand  held 
by  plaintiff  against  defendant  corporation,  not 
embraced  in  the  present  action.  The  circuit 
'judge  having  charged  the  jury,  a  verdict  was 
rendered  hi  the  following  form:  "We  find 
for  the  plaintiff  the  sum  of  four  thousand  sev- 
en hundred  and  sixty-seven  dollars  and  thir- 
ty-six cents;"  and  on  the  next  day  the  de- 
fendants moved  to  set  aside  the  verdict  of 
the  jury,  and  for  a  new  trial,  "because  the 
verdict  did  not  except  the  defendant  W.  T. 
Walton  from  the  finding;"  and,  this  motion 
being  overruled,  judgment  was  duly  entered 
on  the  verdict,  from  which  Judgment  defend- 
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ants  appeal,  upon  the  11  grounds  set  out  in 
the  record.  These  grounds  of  appeal,  togeth- 
er with  the  change  of  the  circuit  judge,  will 
be  incorporated  in  the  report  of  this  case. 

The  first  and  eleventh  grounds,  having  been 
very  properly  abandoned  upon  the  argument 
here,  require  no  further  notice. 

The  second  ground,  which  imputes  error  to 
the  circuit  judge  in  not  granting  a  new  trial, 
because  W.  T.  Walton  was  not  excepted  by 
name  in  the  verdict,  cAn  be  fully  disiwsed  of 
by  a  bare  statement  of  what  occurred  at  the 
trial.  The  case  shows  that,  as  soon  as  the 
complaint  was  read,  one  of  the  counsel  for  de- 
fendants said,  "We  have  a  demurrer^  here  as 
to  Walton,"  to  which  one  of  the  counsel  for 
plaintur  replied,  "We  desire  to'  discontinue  as 
to  Walton.  We  do  not  ask  for  judgment 
against  Walton."  Thereupon  an  order  was 
entered  sustaining  the  denrarrer  as  to  Wal- 
ton, and  authorizing  him  to  enter  up  judg- 
ment for  his  costs  against  the  plaintiff.  This 
was  quite  sufficient  to  discharge  Walton  from 
the  case,  to  which  he  was  no  longer  a  party. 
Accordingly,  the  circuit  judge,  in  his  charge, 
expressly  Instructed  the  jury  as  follows:  "You 
will  consider  this  action  dismissed  as  to  the 
defendant  W.  T.  Walton.  Your  verdict  can- 
not affect  him  one  way  or  the  other.  And 
why?  Because  he  has  demurred  to  the  com- 
plaint, and  that  demurrer  has  been  sustained, 
and  he  is  practically  out  of  this  case.*'  In 
the  face  of  this,  what  necessity  there  could 
be  for  naming  Walton  In  the  verdict  is  more 
than  we  can  see.  It  would  hfiYe  been  worse 
than  useless  to  grant  a  new  trial  as  to  Wal- 
ton, for  that  is  the  utmost  that  could  have 
been  demanded  when  Judgment  had  already 
been  ordered  in  his  favor  by  the  order  sus- 
taining the  demurrer.  The  second  exception 
must  be  overruled. 

The  third  ground  of  appeal  is  Itself  open  to 
exception.  Inasmuch  as  it  misrepresents  (un- 
intentionally, no  doubt)  the  instructions  real- 
ly given  to  the  jury  by  a  partial  quotation 
from  such  instructions.  Surely,  there  was  no 
error  of  law  on  the  part  of  the  circuit  judge 
in  Instructing  the  jury  to  credit  the  amount 
of  an  admitted  payment;  especially  in  view 
of  the  fact,  as  shown  by  the  charge,  that  the 
judge  proceeded  to  say  that  the  defendants 
claimed  a  larger  credit,  which  should  or 
should  not  be  allowed  according  to  the  view 
which  the  jury  might  take  of  the  testimony. 
The  third  exception  must  be  overruled. 

The  fourth  exception  Is  based  upon  a  mis- 
conception of  that  portion  of  the  charge  there- 
in referred  to.  We  do  not  understand  that 
there  was  any  controversy  as  to  the  fact  that 
the  mortgage  was  transferred  to  the  plaintiff. 
The  only  controversy  was  as  to  the  effect  of 
such  transfer;  the  defendants  contendhig  that 
the  mortgage  was  accepted  in  payment  of  the 
notes  which  constituted  the  basis  of  this  ac- 
tion; while  the  plaintiff,  on  the  other  hand, 
contended  that  the  mortgage  was  accepted 
merely  as  collateral  security,  and  not  as  pay- 
ment;   and  It  was  in  reference  to  this  con- 


troversy, manif^tly,  that  the  judge  was 
speaking  when  he  used  the  language  excepted 
to.  It  is  too  well  settled  to  admit  of  dispute 
now  that  an  attorney  at  law  has  no  authority 
to  accept  anything  but  money  in  paym^at  of  a 
claim  sent  to  him  for  collection,  unless  he  has 
authority  from  his  client  so  to  do.  Music 
'  House  V.  Sumter  (S.  C.)  22  8.  B.  788.  Hence, 
when  any  such  claim  is  made,  it  is  necessary 
to  establish  the  authority  of  the  attorney  to 
accept  something  other  than  money  In  pay- 
ment of  a  claim  sent  to  him  for  collection. 
The  circuit  judge,  no  doubt,  had  this  well- 
settled  doctrine  in  mind  when  he  made  the 
remarks,  which,  it  seems  to  us,  have  been 
misapprehended  by  appellants  counsel  The 
fourth  exception  is  overruled. 

The  fifth,  sixth,  ninth,  and  tenth  excep- 
tions, which  were  considered  together  by  ap- 
pellants* counsel,  will  be  so  considered  hy  us, 
except  to  say  that,  in  addition  to  the  other 
objections,  we  find  no  evidence  in  the  case 
showing  that  any  such  request 'to  charge  as 
constitutes  the  basis  of  the  sixth  exception 
was  ever  made  by  appellants.  But,  in  addi- 
tion to  this,  we  find  no  evidence  in  the  case 
upon  which  the  point  raised  by  these  excep- 
tions can  be  based.  They  are  based  ^npon 
the  erroneous  assumption  that  the  plaintiff, 
by  its  attorney,  took  possession  of  the  mort- 
gaged property,  through  the  assignee.  Pierce, 
and  failed  to  dispose  of  the  same  as  required 
by  law.  Now,  as  the  undisputed  facts  are 
that  the  defendant  corporation  made  an  as- 
signment of  aU  its  property  to  the  said  Pierce, 
before  the  mortgage  was  transferred  to  the 
plaintiff,  and  that  Pierce  took  possession  of 
the  goods,  and  proceeded  to  dispose  of  them 
as  directed  by  the  assignment,  and  that  the 
mortgage  debt  was  entitled  to  be  first  paid 
after  the  expenses  of  the  assignment,  we  see 
no  occasion  for  the  plaintiff,  by  its  attorney  or 
otherwise,  to  seize  the  goods  under  the  mort- 
gage; and  there  is  no  evidence  that  any  such 
seizure  was  ever  made.  On  the  contrary,  the 
evidence  shows  that  the  attorney  for  the  plain- 
tiff, when  he  acquired  possession  of  the  mort- 
gage, finding  the  mortgaged  property  in  the 
possession  of  the  assignee  under  the  deed  of 
assignment  (which,  as  we  have  said,  pro- 
vided that  the  proceeds  should,  aft^r  the  ex- 
penses, be  first  applied  to  the  mortgage  debt), 
simply  allowed  the  assignee  to  continue  in 
possession,  and  to  continue  to  dispose  of  the 
goods  as  directed  by  the  assignment  While, 
therefore,  the  proposition  of  law  contended  for 
by  appellants,  as  to  the  duty  of  a  mortgagee 
who  takes  possession  of  the  mortgaged  prop- 
erty under  the  mortgage,  may  be  sound,  we 
are  unable  to  perceive  its  application  to  this 
case,  besides,  as  we  understand  the  judge's 
charge,  the  jury  were  instructed  in  accord- 
ance with  the  i)ropositlon  contended  for  by 
appellants,  but,  at  the  same  time,  were  prop- 
erly instructed  that  such  proposition  had  no 
application  to  this  case,  unless  the  juiy  came 
to  the  conclusion  that  the  mortgaged  prop- 
erty had  been  seized  by  the  mortgagee  under 
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Uw  mortgage.  It  is  manif est,  therelbre,  that 
then  li  DO  foundation  for  any  of  these  ex- 
cations. 

Tbe  serenth  exception  being  pointed  only 
to  one  of  the  reasons  given  to  the  Inry,  and 
there  being  another  reason,  qnite  saffident 
to  sustain  the  charge,  it  becomes  immaterial 
to  consider  whether  this  particular  reason  Ib 
sonnd. 

The  eighth  exception  may  be  disposed  of 
hy  a  similar  remark. 

The  judgment  of  this  court  is  that  the  Judg- 
ment of  tbe  circuit  court  be  affirmed. 


<47  s.  c.  5«6) 

McGAHAN  et  al  T.  ORAWFOBD  et  aL 

{Supreme  Court  of  South  Carolina.     July  28, 
189a) 

Objections  to  Evidbxcb— Takino  TiSTiifowT  ©b 
Bbnb  Essb— Duress —Adiiibsions  against  In- 
TBKB8T  —  Ihsolvbnot  —  What    Coxstitotbs  r- 

FrAUDULBNT      CoKirBT>.KOBS    —    LlABIUTT      OF 

Grantbb  fob  Rbnts  and  Pbofits. 

1.  Objections  to  testimony  must  be  made 
when  it  is  offered, 

2.  A  declaration  against  interest,  made  by 
one  of  the  parties,  whose  testimony  was  taken 
by  a  special  referee,  under  Rev.  St  1893,  § 
2945,  proTiding  for  depositions  de  bene  esse  in 
certain  cases,  is  Toluntary,  and  admissible 
against  deponent,  where  such  referee  was  not 
an  officer  authorized  by  statute  to  take  such 
testimony,  but  it  was  taken  by  consent  of  all 
parties.     Mclver,  O.  J.,  dissenling. 

3.  A  declaration  against  interest,  made  by 
one  whose  testimony  was  taken  de  bene  esse, 
under  Rev.  St  1893,  f  2345,  Is  admissible 
against  him,  since  the  rule  that  a  witness  can- 
not be  compelled  to  give  testimony  against  him- 
self does  not  apply  to  civil  cases.  Mclver,  0. 
J.,  dissenting. 

4.  Evidence  that  there  were  19  unpaid  judg- 
ments a^^ainst  defendant,  based  on  claims  due 
at  the  tmie  of  a  conveyance  of  land  by  him, 
and  that  his  i)revlously  large  slock  of  merchan- 
dise had  dwindled  so  that  it  was  not  worth 
$100,  sufficiently  shows  insolvency. 

5.  Where  it  is  shown  that  land  fraudulently 
conveyed  was  actually  turned  over  to  the  gran- 
tee. It  will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  he  thereafter  remain- 
ed in  possession,  so  as  to  authorize  a  judgment 
for  rents  and  profits. 

8.  Where  the  grantee  takes  possession  in 
good  faith,  and  in  the  belief  that  the  deed  was 
valid,  he  is  not  chargeable,  after  the  deed  Is  set 
aside  as  in  fraud  of  creditors  of  the  grantor, 
with  the  aimual  rental  value  of  the  property 
while  he  was  in  possession,  but  merely  with  the 
amount  of  rents  and  profits  annually  received 
therefrom. 

7.  Where  a  fraudulent  conveyance  is  set 
aside,  the  grantee  must  account  for  the  value 
of  land  included  therein  and  alienated  by  him 
after  taking  possession  and  before  commence- 
ment of  the  action  to  set  aside  the  deed. 

Appeal  from  common  pleas  circuit  court 
of  Laurens  county;  Earle,  Judge. 

Action  by  Thomas  R.  McOahan  and  oth- 
ers against  D.  R.  Crawford  and  others. 
Judgment  for  plaintiffls,  and  defendants  ap- 
peaL    Modified. 

Amended  complaint: 

'The  above-named  plaintiffs,  complaining, 
by  way  of  amended  complaint,  for  them- 
selves and  all  other  creditors  of  the  def  end-^ 


ants  D.  R.  and  W.  R.  Crawford  who  will 
join  in  and  bear  their  pro  rata  share  of  the 
expense  of  this  suit,  allege:  (1)  That  at  the 
time  hereinafter  mentioned  Edwin  Bates, 
Thomas  R.  McGahan,  and  Charles  K.  Bates 
were  partners  in  trade,  doing  business  un- 
der the  style  and  firm  name  of  Edwin  Bates 

ft  Company,  and  that  on  the day  of 

,  18—,  the  said  Edwin  Bates  departed 

this  life,  leaving  the  said  plaintiffs  Thomas 
R.  McGahan  and  Charles  K.  Bates  surviving 
members  of  said  firm,  who  now  own  the 
Judgment  hereinafter  mentioned.  (2)  That 
now  and  at  the  time  her^nafter  mentioned 
said  defendants  D.  R.  Crawford  and  W.  R. 
Crawford  are  and  were  partners  in  trade, 
doing  business  under  the  style  and  firm 
name  of  D.  R.  &  W.  R.  Crawford.    (3)  That 

on  the day  of  February,  A.  D.  1885, 

the  said  firm  of  Edwin  Bates  &  Company 
obtained  judgment  in  the  court  of  common 
pleas  for  said  county  against  said  defend- 
ants D.  R.  &  W.  R.  Crawford  In  the  sum  of 
$760.85  and  $31.30  costs,  which  said  judg- 
ment was  duly  enrolled  in  the  office  of  clerk 
of  said  court  on  March  5,  1885.  (4)  That  ex- 
ecution was  duly  issued  on  the  said  judg- 
ment on  May  14,  1890,  directed  to  B.  F. 
Ballew,  sheriff  of  said  county,  who  on  the 

day  of ,  1890,  returned  the  same 

wholly  unsatisfied.  (5)  That  at  the  date  of 
said  judgment,  and  for  more  than  twelve 
months  prior  thereto,  and  ever  since,  said 
defendants  D.  R.  &  W.  R.  Crawford  were 
and  are  totally  insolvent     (6)  That  on  or 

about  the day  of  January,  A.  D.  1885, 

said  defendants  D.  R.  &  W:  R.  Crawford 
being  largely  Indebted  to  these'  plaintiffs  and 
others,  and  being  totally  and  absolutely  in- 
solvent, purported  and  attempted  to  assign, 
transfer,  convey,  and  set  over  to  one  of 
their  creditors,  their  sister,  D.  M.  Crawford, 
their  co-defendant  herein,  their  entire  prop- 
erty, both  real  and  personal,  and  that  a.  list 
of  the  same  is  hereto  attached,  and  made  a 
part  of  this  complaint  (7)  That  said  al- 
leged assignment  and  conveyance  was  pre- 
meditated and  prearranged  by  and  between 
said  defendants  for  the  purpose  of  defraud- 
ing, defeating,  and  delaying  creditors  of  the 
said  D.  R.  &  W.  R.  Crawford,  and  that  the 
same  was  without  consideration,  and  was  a 
fraud  on  said  creditors,  and  void.  (8)  That 
the  said  defendant  D.  M.  Crawford  knew  of 
the  insolvency  of  her  co-defendants,  as  well 
as  they  knew,  at  the  date  of  said  so-called 
conveyance  and  assignment,  and  she  knew 
they  covered  their  entire  proi)erty.  (9) 
That  said  conveyance  or  assignment  was 
given  and  accepted,  by  and  between  said 
parties,  for  the  purpose  and  with  the  view 
and  Intent  of  defeating,  defrauding,  delay- 
ing, and  hindering  creditors  of  said  D.  R. 
&  W.  R.  Crawford.  (10)  That  said  transfer 
or  assignment  covered  the  entire  property  of 
said  defendants  D.  R.  &  W.  R.  Crawford,  and 
is  tantamount  to  an  assignment,  and  was 
executed  In  violation  of  the  laws  of  this 
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state,  and  was  an  attempt  to  evade  the  as- 
signment act,  and,  more,  to  transfer  their 
property  to  their  co-defendants  without  con- 
sideration, to  defraud  their  creditors.  (11) 
That  said  defendants  D.  R.  &  W.  R,  Craw- 
ford have  been  In  possession  of  said  proper- 
ty all  the  while,  receiving  the  use  and  ben- 
efit thereof,  and  generally  using  it  as  their 
own,  but  neglect  and  refuse  to  apply  any 
part  thereof,  or  the  proceeds  arising  there- 
from, in  extinguishment  of  their  debts.  (12) 
That  there  Is  great,  imminent,  and  immediate 
danger  of  said  property  being  lost  and 
placed  forever  beyond  reach  of  creditors  of 
D.  R.  &  W.  R.  Crawford.  (13)  That  said  de- 
fendants D.  R.  &  W.  R.  Crawford  have  no 
other  property  out  of  which  plaintiffs  can 
make  their  debt,  and  plaintiffs  have  no  ade- 
quate remedy  by  which  to  recover  the  same. 
(14)  That  the  fraud  above  set  out,  and  the 
facts  constituting  the  same,  were  not  dis- 
covered by  the  plaintiffs  until  within  the 
last  six  years.  Wherefore  plaintiff^  ask 
Judgment  (1)  th^t  said  transfer,  conveyance, 
or  assignment  be  set  aside,  and  be  declar- 
ed null  and  void;  (2)  that  said  defend- 
ants account  for  said  property,  and  the 
rents  and  profits  thereof;  (3)  that  said  de- 
fendants, their  agents,  servants,  or  assigns, 
be  enjoined  and  restrained  from  transfer- 
ring or  disposing  of  said  property,  or  in  any 
manner  interfering  with  the  same;  (4) 
that  a  receiver  of  said  property  be  appoint- 
ed, to  whom  it  shall  be  delivered;  (5)  that 
aU  other  creditors  of  the  said  D.  R.  &  W.  R, 
Crawford  be  enjoined  from  prosecuting  their 
claims  against  them,  except  in  or  through 
this  action;  (6)  that  plaintiffs  have  the  costs 
of  this  action,  together  with  such  other  and 
further  relief  as  to  the  court  shall  seem  Just 
and  equitable." 

Answer  of  D.  M.  Crawford: 

**The  separate  answer  of  D.  M.  Crawford, 
a  defendant  in  the  above-stated  action,  re- 
spectfully shows  to  the  court:  (1)  She  de- 
nies each  and  every  allegation  of  the  com- 
plaint, except  as  hereinafter  specifically  ad- 
mitted. (2)  She  admits  that  she  was  a  cred- 
itor of  i>.  R.  &  W.  R.  Crawford,  and  she  al- 
leges that  all  conveyances  and  transfers 
made  to  her  by  the  said  D.  R.  &  W.  R,  (3raw- 
ford  were  made  in  payment  of  the  debt 
which  she  held  against  them.  (3)  She  al- 
leges that  each  of  the  several  tracts  of  land 
conveyed  to  her  by  the  said  D.  R.  &  W.  R. 
Crawford  was  heavily  incumbered  by  mort- 
gage, and  that  upon  each  of  said  mortgages 
she  has  made  payments,  as  to  which  she 
a£ks  the  protection  of  the  court,  and  that  she 
be  subrogated  to  the  rights  of  the  original 
mortgagees.  (4)  That  as  to  the  allegations 
contained  in  paragraphs  1,  3,  4,  and  5  of  the 
complaint  she  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  and  she  de- 
nies the  same.  As  to  the  allegations  con- 
tained in  the  remaining  paragraphs  of  the 
complaint,  she  denies  of  her  own  knowledge, 
except  as  hereinbefore  admitted  in  her  an- 


swer. Wherefore  she  prays  (1)  that  the 
complaint  be  dismissed,  with  costs;  (2)  fail- 
ing in  this,  that  she  be  subrogated  to  all 
the  rights  of  creditors  whose  debts  she  has 
paid;  (3)  for  such  other  and  further  relief 
as  may  be  Just" 

Answer  of  D.  R.  &  W.  R.  Crawford: 

"The  defendants  D.  R.  &  W.  R.  Crawford, 
through  their  attorneys,  B^erguson  &  Feath- 
erstone,  answer  the  amended  conoplalnt  'here- 
in as  follows:  (1)  They  deny  'each  and  every 
allegation  of  the  complaint,  except  as  herein- 
after admitted.  (2)  They  have  no  knowl- 
edge or  information  sufficient  to  form  a  be- 
lief aa  to  the  allegations  contained  in  para- 
^rraphs  1,  3,  and  4  of  the  complaint,  and 
therefore  deny  the  same.  (3)  They  deny  of 
their  own  knowledge  the  allegations  con- 
tained in  paragraphs  2,  5,  7,  8,  9,  10,  11,  12, 
13,  and  14  of  the  complaint  (4)  They  admit 
so  much  of  paragraph  6  of  complaint  as  al- 
leges the  conveyance  to  their  sister,  D.  M. 
Crawford,  of  certain  -tracts  of  land,  and  as- 
signments, of  certain  choses  In  action,  and 
they  also  admit  that  said  D.  M.  Crawford 
was  a  creditor  of  these  defendants;  but  they 
deny  that  said  conveyances  and  assignments 
covered  their  entire  property,  and  every  oth- 
er allegation  of  said  paragraph.  (5)  By  way 
of  defense  to  plaintiffs'  supposed  cause  of 
action,  the  said  defendants  allege:  That  at 
the  time  the  said  convejrances  and  assign- 
ments were  executed  to  said  D.  M.  Crawford, 
these  defendants  were  considerably  Indebted 
to  her,,  and  that  they  merely  intended  to  con- 
vey her  certain  property  belonging  to  them 
in  payment  of  her  debt;  the  consideration 
of  the  said  conveyances  and  assignments  be- 
ing that  she  would  assume  and  pay  certain 
mortgages  han^g  over  the  tracts  of  land  so 
conveyed  to  her,  amounting  to  almost,  if  not 
entirely,  as  much  as  the  said  land  was 
worth,  and  release  her  debt  in  part.  That 
the  said  conveyances  and  assignments  were 
bona  fide  transactions,  and  were  executed  in 
good  faith,  and  without  the  slightest  idea  of 
defrauding  anybody.  Wherefore  the '  said 
defendants  demand  Judgment  for  the  dis- 
missal of  the  complaint,  with  costs." 

Exhibit: 

**The  State  of  South  Carolina,  County  of 
Laurens.  This  is  to  certify  that  the  condi- 
tion of  Miss  D.  M.  Oawford's  health  is  such 
as  to  render  her  unable  to  leave  home.  Tho& 
D.  Haireton,  M.  D.     September  6,  1895." 

Decree  of  Judge  Earle: 

"This  action  was  brought  by  the  plaintiffs. 
Judgment  creditors  of  D.  R.  &  W.  R.  Craw- 
ford, December  20,  1890,  after  having  ex- 
hausted their  legal  remedy  by  a  return  of 
nulla  bona,  the  object  of  which  was  to  set 
aside  various  conveyances,  assignments,  and 
transfera  of  both  real  and  personal  property 
to  their  co-defendant,  their  sister,  D.  M. 
Crawford,  on  the  grounds  that  they  were  In 
violation  of  the  assignment  law  of  this  state 
and  also  obnoxious  to  the  statutes  of  Eliza- 
beth.   The  cause  was  first  heard  by  Judge 
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Fraser,  who  dismissed  the  complaint,  on  the 
ground  that  It  failed  to  allege  that  D.  M. 
Crawford  was  a  creditor  of  P.  B.  &  W.  R. 
Crawford.  The  supreme  court  rerersed  this 
decree,  remanding  the  cause,  allowing  plain- 
tiffs leave  to  amend,  which  amendment  was 
perfected.  The  cause  came  on  for  trial  be- 
fore me  at  the  September  term  of  court,  1895, 
upon  the  testimony  taken  beffore  a  special 
referee  and  upon  the  pleadings.  Before  dis- 
cussing or  deciding  the  case  upon  Its  merits, 
we  are  met  with  the  preliminary  question 
which  must  be  disposed  of.  The  plaintiffs 
offered  In  eridence  certain  books,  records, 
and  papers  from  the  of&ce  of  clerk  of  court 
and  register  of  mesne  conveyances  for  said 
county,  containing  the  records  of  conveyan- 
ces, assignments,  and  transfers  of  real  and 
personal  property,  including  choees  In  action, 
by  D.  R.  &  W.  R.  Crawford  to  P.  M.  Craw- 
ford. The  defendants'  attorneys  consented 
for  the  books  and  papers  to  be  introduced, 
waiving  the  production  of  the  originals,  or 
certified  copies  of  the  same,  under  the  stat- 
ute, reserving  the  right  to  object  to  this  ad- 
missibility on  other  grounds.  At  the  hearing 
of  the  cause  It  was  objected  to  the  books 
and  papers  being  used,  on  the  ground  that 
same  were  incompetent.  In  the  absence  of  10 
days'  notice  of  intention  to  offer  certified  cop- 
ies of  the  same  in  evidence.  It  appears  It 
was  generally  conceded  the  originals  had 
been  burned  or  lost  I  hold  that  the  notice 
was  waived  by  the  defendants  when  they 
allowed  the  books  and  papers  Introduced  In 
lieu  of  the  original  or  certified  copies.  Again, 
the  testimony  of  N.  B.  Dial,  a  witness  on 
behalf  of  plaintiffs,  was  objected  to  on  the 
ground  he  could  not  state  what  the  defendant 
D.  M.  Crawford  testified  to  when  exsunined  as 
a  witness  heretofore  in  this  case.  I  hold, 
she  being  a  party  to  the  suit,  that  any  dec- 
larations or  admission  made  by  her  against 
her  interest,  either  in  or  out  of  court,  can 
be  established  by  any  one  who  was  present 
and  heard  the  testimony.  From  the  eircum- 
stances  and  testimony  of  the  case,  I  find 
that  the  defendants  D.  R.  &  W.  B.  Craw- 
ford were  Insolvent  at  the  time  the  con- 
veyances, transfers,  and  assignments  were 
made  to  their  sister,  D.  M.  Crawford,  their 
co-defendant,  and  that  they  conveyed,  as- 
signed, and  transferred  to  her  aH  of  their 
property,  consisting  of  two  lots  in  the  town 
of  Goldville,  on  which  was  erected  one  store- 
room, and  said  lots  containing  1%  acres,  more 
or  less,  and  bounded  by  lands  of  J.  S.  Bla- 
lock,  S.  C.  Halrston,  and  others;  their  one- 
sixth  interest  In  440  acres  of  land  known  as 
the  'Old  James  Crawford  Home  Place,'  con- 
taining 440  acres,  more  or  less,  bounded  by 
lands  then  owned  by  John  T.  Young,  J.  M. 
Young,  L.  L.  Young,  John  C.  Davis,  and  oth- 
ers; the  Sallle  P.  Adamis  tract,  containing 
338  acres,  more  or  less,  and  bounded  by  Lit- 
tle river,  lands  of  John  Wallace,  D.  B.  Craw- 
ford, and  others;  107  acres  bounded  by  lands 
of  BUen  Lindsay,  Ralph  Gary,  William  Luck, 


and  others,  and  known  as  the  Taylor  Land*; 
667  acres,  bounded  by  lands  of  John  D.  Wil- 
liams, F.  W.  Nance  place,  C.  L.  Fuller,  and 
others,  and  known  as  the  'CaL  Fuller  Place' 
or  •Winiam  Phillips  Place.*  Also,  the  follow- 
ing notes,  bonds,  and  mortgages,  to  wit:  L. 
L.  Young  to  D.  R.  Crawford,  for  $335.45 
bearing  date  March  24, 1884;  George  Metts  to 
D.  R.  Crawford,  mortgage  for  $462.76,  dated 
July  1,  1884,  over  232  acres;  mortgage,  John 
A.  Dice  to  D.  R.  Crawford,  for  $800,  dated 
March  25,  1884,  over  the  Elchelburger  place; 
mortgage  of  M.  S.  B.  Satterwhite,  for  $500. 
Also,  Judgments  against  John  A.  Dice,  for 
$250.  Also,  accounts  against  N.  P.  Whlt- 
mire,  for  $150.  Also,  a  remnant  of  a  stock 
of  goods,  of  the  value  of  $100  at  least.  Also, 
four  mules.  I  further  hold  that  said  convey- 
ances, assignments,  aiid  transfers  were  in 
effect  one  transaction,  and  intended  to  be  an 
evasion  of  the  assignment  law  of  this  state, 
and  to  transfer  the  whole  of  their  property 
to  the  said  D.  M.  Crawford,  who  was  one  of 
their  creditors,  to  give  her  an  undue  and  il- 
legal preference  over  their  other  creditors; 
but  in  legal  effect  they  constitute  an  assign- 
ment, and  are  therefore  null  and  void  as  to 
the  other  creditors.  I  further  find  that  D. 
M.  Crawford  has  been  in  possession  of  said 
property  since  January  6,  1885,  using  the 
same,  and  receiving  the  rents  and  pi^fits 
thereof,  and  collecting  and  appropriating  to 
her  own  use  the  choses  In  action.  Where- 
fore it  is  ordered,  decreed,  and  adjudged  that 
sai^  conveyances,  assignments,  and  transfers 
be,  and  the  same  are  hereby,  set  aside,  and 
declared  null  and  void  as  to  the  creditors  of 
D.  R.  &  W.  R.  Crawford.  Further  ordered 
that  F.  P.  McGowan,  Bsq.,  be,  and  he  is  here- 
by, appointed  receiver,  to  take  charge  of  the 
property  above  mentioned,  and  of  any  other 
property  embraced  in  said  conveyances,  as- 
signments, and  transfers  not  hereinbefore 
specifically  enumerated,  or  any  substitution 
thereof,  upon  his  entering  Into  bond  in  the 
sum  of  $5,000,  with  sufficient  surety,  to  be 
approved  by  the  clerk  of  this  court,  condi- 
tioned for  the  faithful  performance  of  his 
duties  as  said  receiver.  BMrther  ordered, 
upon  said  receiver  executing  said  bond,  the 
said  D.  R.  A  W.  R.  Crawford  and  D.  M. 
Crawford  surrender  and  turn  over  to  him  all 
of  said  property,  and  the  defendant  D.  M. 
Crawford  account  for  the  annual  value  of  the 
rents  and  use  of  the  real  property  since  Jan- 
uary 6,  1885,  and  for  the  personal  property 
mentioned  above  as  having  been  transferred 
and  assigned  to  her,  and  any  other,  If  she  re- 
ceived the  same,  or  its  value  from  the  date  of 
said  transfer.  In  case  any  of  the  above-men- 
tioned real  estate  has  been  bona  fide  alienat- 
ed by  the  said  D.  M.  Crawford  before  the 
commencement  of  this  action,  she  should  ac- 
count for  the  value  thereof.  BMrther  ordered 
that  this  cause  be,  and  the  same  is  hereby 
referred  back  to  the  special  referee.  Col.  H. 
Y.  Simpson,  who  is  hereby  directed  to  adver- 
tise once  a  week  for  six  consecutive  weeks 
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In  one  of  tlie  newspapers  published  at  Lau- 
rens, S.  0.,  for  creditors  of  D.  R.  &  W.  R. 
Crawford  to  establish  their  claims  before 
said  referee  herein  on  a  day  certain.  Fail- 
ing so  to  do  in  said  time,  they  are  forerer 
barred  from  participating  in  the  distribution 
of  the  funds  under  this  proceeding.  Further 
ordered  that  said  referee  report  to  this  court 
the  rank,  amount,  and  character  of  the  claims 
so  presented,  and  that  he  ascertain  and  re- 

,port  a  suitable  fee  for  plaintiffs'  attorneys  in 
this  action.  Further  ordered  that  any  one 
in  interest  haye  leave  to  apply  at  the  foot 
of  this  decree  for  such  order  as  may  be  nec- 
essary to  carry  the  same  fully  into  effect 
It  is  not  intended  to  adjudicate  anything  in 
this  decree  concerning  the  right  of  D.  M. 
Crawford  to  set  up  payments  made  by  her  on 
the  mortgages  covering  the  property,  if  any 
such  there  be,  and  If  she  made  any  such 
payments,  nor  as  to  any  independent  title 
to  any  of  said  property  which  she  may  have 
acquired.** 
Grounds  of  appeal  and  exceptions: 
"(1)  Because  the  presiding  judge  erred  in 
holding  that  the  defendants'  attorneys  'con- 
sented for  the  books  and  papers  to  be  intro- 
duced, waiving  the  production  of  the  orig- 
inals, or  certified  copies  of  same,  under  the 
statute,'  the  Judge  having  reference  to  the 
boc^s  and  records  from  the  office  of  the  reg- 
ister of  mesne  conveyances,  offered  by  plain- 
tiffs to  show  certain  transfers  and  assign- 
ments from  D.  B.  &  W.  B.  Crawford  to  D. 
M.  Crawford.  (2)  Because  he  erred  In  aUow- 
iijLg  plaintiffs  to  prove  said  transfers  and  as- 
signments by  the  said  books,  and  in  not  sus- 
taining defendants*  objections  thereto.  (3) 
Because  he  erred  in  admitting  the  testimony 
of  N.  B.  Dial  as  to  what  the  defendant  D. 
M.  Crawford  testified  to  before  L.  W.  Simp- 
kins,  when  she  was  examined  under  the  de 
bene  esse  act,  and  as  plaintiffs'  witness.  (4) 
Because  he  erred  in  holding  'it  appears  it 
was  generally  conceded  the  orlgrlnals   had 

'  been  burned  or  lost,'  in  reference  to  convey- 
ances from  D.  B.  &  W.  B.  Crawford  to  D. 
M.  Crawford.  (5)  Because  he  erred  in  hold- 
ing that  D.  B  &  W.  B  Crawford  were  insol- 
vent at  the  time  they  made  certain  convey- 
ances to  D.  M.  Crawford.  (6)  Because  he 
erred  in  holding  that  said  conveyances  em- 
braced and  covered  all  the  property  of  the 
said  D.  B.  &  W.  B  Crawford,  and  were  in- 
tended as  an  assignment,  and  are  therefore 
null  and  void.  (7)  Because  he  erred  in  find- 
ing that  said  conveyances  were  made,  and 
embraced  the  property  described  in  the  de- 
cree, when  it  is  respectfully  submitted  there 
is  no  competent  testimony  to  show  said  con- 
veyances, or  what  property  they  embraced. 
(8)  Because  he  erred  in  holding  that  said 
conveyances,  assignments,  and  transfers 
were  in  effect  one  transaction,  and  intended 
to  be  an  evasion  of  the  assignment  law  of 
this  state,  and  to  transfer  the  whole  of  the 
property  of  said  D.  B.  &  W.  B.  Crawford 
to  D.  M.  Crawford.    (9)  Because  he  erred  in 


finding,  as  a  matter  of  fact,  that  D.  M.  Craw- 
ford has  been  in  possession  of  said  property 
since  January  6,  188S,  using  the  tmrne^  and 
receiving  the  rents  and  profits  thereof,  and 
collecting  and  appropriating  to  her  own  use 
the  choses  in  action.  (10)  Because  he  erred 
in  holding  that  D.  M.  Crawford  must  account 
for  the  annual  value  of  the  rents  and  use 
of  said  lands  i^ce  January  6,  1386.  (11)  Be- 
cause he  erred  in  holding  that  D.  M.  CJraw- 
ford  must  account  for  the  value  of  any  of 
said  property  she  may  have  bona  fide  alienat- 
ed before  the  commencement  of  this  action. 
(12)  Because  he  erred  in  holding  that  there 
was  any  competent  evidence  to  show  that 
D.  B.  &  W.  B  Crawford  ever  assigned  and 
transferred  to  D.  M.  Crawford  the  tfitd  estate 
and  choses  in  action  which  he  orders  turned 
over  to  the  receiver." 

Ferguson  &  Featherstone,  for  appeHants. 
W.  H.  Martin  and  N.  B.  Dial,  for  respond^ts. 

JONES,  J.  In  January,  1895,  the  defend- 
ants D.  B.  &  W.  B  Crawford,  being  in  debt 
to  the  plaintiffs  and  others,  transferred  and 
conveyed  to  their  sister  and  co-defendant. 
Miss  D.  M.  Crawford,  certain  real  and  person- 
al property.  On  the  20th  day  of  December, 
1890,  plaintiffs  commenced  an  action  to  set 
aside  these  tmnsfers  and  conveyances,  on  the 
ground— First,  of  actual  fraud;  and,  second, 
as  in  violation  of  the  assignment  act  of  this 
state.  To  the  complaint,  as  a  part  thereof, 
was  attached  a  list  of  the  property  alleged  to 
have  been  conveyed  and  assigned-  The  de- 
fendants answered,  denying  aH  allegations  of 
fraud,  and  alleging  that  the  conveyances  and 
transfers  were  bona  fide  and  for  value.  The 
cause  was  heard  by  Judge  Fraser  at  Febru- 
ary term,  1892,  and  he  dismissed  the  com- 
plaint, holdiug  that  there  was  not  sufilcient 
evidence  of  actual  fraud,  and  (there  being  no 
allegation  in  the  complaint  that  Miss  D.  M. 
Crawford  was  a  creditor  of  D.  B.  &  W.  B. 
Crawford)  that  no  case  was  made  out  under 
the  assignment  act  On  api>eal  this  court  re- 
manded the  case  for  a  new  trial,  with  leave 
to  the  plaintiffs  to  apply  for  amendments  to' 
the  complaint,  if  so  advised.  39  S.  a  04,  17 
S.  E.  561.  The  complaint  was  then  amend- 
ed, and  the  cause  was  referred  to  a  q;)ecial 
referee  to  take  the  t^timony  and  report  the 
same  to  the  court  Upon  the  testimony  re- 
ported by  the  referee,  the  cause  was  heard 
by  Judge  Earle,  at  September  term,  1895. 
Judge  Earless  decree,  together  with  the  ex- 
ceptions thereto,  as  well  as  the  complaint, 
exhibit,  and  answers,  will  be  set  out  in  the 
report  of  this  case.  This  decree,  while  not 
adjudging  the  question  as  actual  fraud,  holds 
that  the  conveyances  and  transfers  were  tn 
effect  one  transaction,  and  intended  to  be  an 
evasion  of  the  assignment  law  of  this  state, 
transferring  the  whole  oT  their  property  to 
the  said  D.  M.  Crawford,  giving  her  a  pcef- 
er^ice  over  other  creditors,  thus  in  legal  ef- 
fect constituting  an  assignment  with  pref- 
erence, and  therefore  void. 
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The  first  and  second  exceptionfl  relate  to 
the  introduction  in  erldence  of  the  record 
books  of  the  office  of  the  clerk  of  court  to 
show  the  conyeyances  and  transfers  of  prop- 
erty referred  to  in  the  complaint  When  of- 
fered before  the  referee,  the  following  entry 
was  made  In  the  referee's  notes  of  testi- 
mony: "No  objections  are  made  to  the  in- 
troduction of  the  record  of  these  transfers  or 
assignments  upon  the  ground  that  the  orig- 
inals or  the  copies  of  these  records  are  not 
produced,  but  the  defendant  reserves  the 
right  to  object  upon  any  other  ground." 
Qther  referenices  followed  this,  but  no  fur- 
ther notice  of  objection  was  giren.  At  the 
hearing  before  Judge  Barle  for  the  first  time 
the  objection  is  raised  that  these  records 
could  not  be  introduced  in  erldence,  because 
10  days*  notice  of  intention  to  offer  certified 
copies  of  same  had  not  been  giyen.  Had  this 
objection  been  made  known  on  the  27th  of 
August  1895,  when  the  books  were  offered  in 
evidence,  the  10  days'  notice  could  have  been 
given,  and  the  records  introduced  again  on 
the  7th  of  September,  when  the  reference 
closed.  It  Is  well  settled  that  objections  to 
testimony  must  be  made  when  the  testimony 
is  offered.  Under  the  circumstances,  we 
think  the  circuit  Judge  correctly  held  that  the 
10  days'  notice  had  been  waived  by  the  de- 
fendants. These  exceptions  are  therefore 
overruled. 

The  third  exception  alleges  cttot  "in  ad- 
mitting the  testimony  of  N.  B.  Dial  as  to 
what  the  defendant  Miss  D.  M.  Crawford  tes- 
tified to  before  L.  W.  Simpkins,  when  she 
was  examined  under  the  de  bene  esse  act, 
and  aa  i^alntlffs'  witness."  The  circuit  judge 
ruled  that,  being  a  party  to  the  suit,  any 
declaration  or  admission  made  by  her  against 
her  interest,  either  in  or  out  of  court,  can 
be  established  by  any  one  who  was  present 
and  heard  the  testimony.  The  witness  N.  B. 
Dial,  on  his  examination  in  chief,  spoke  of 
statements  made  by  Miss  Crawford  In  her 
testimony  taken  by  L.  W.  Simpkins,  and 
on  cross-examination  by  appellants'  counsel 
spoke  also  of  her  statement  made  on  a  for- 
mer trial  of  this  case.  It  will  be  observed 
that  the  exception  in  no  way  questions  the 
admissibility  of  Miss  Crawford's  dedaiations 
made  In  the  former  triaL  Hence  our  in- 
quiry is  limited  to  so  much  of  his  honor's 
ruling  as  relates  to  the  testimony  of  Miss 
Crawford  taken  before  Ij.  W.  Simpkins.  The 
voluntary  declarations  or  admissions  of  a 
party  to  a  dvU  suit,  against  interest,  are 
clearly  receivable  in  evidence.  Whether  such 
testimony  was  voluntary  must  in  the  first  in- 
stance necessarily  be  addressed  to  the  judg- 
ment and  discretion  of  the  trial  Judge,  and 
the  party  challenging  his  ruling  thereon  as 
error  has  the  burden  of  showing  error.  The 
sole  fact  relied  on  by  appellants  to  show 
that  the  admissions  of  Miss  Crawford  were 
not  volimtary  is  the  fact  that  her  statements 
were  made  before  L.  W.  Simpkins,  who,  it 
ts  alleged,  took  her  testimony  under  the  stat- 


ute allowing  testimony  de  bene  essd  to  he 
taken.  Section  391,  Code  18d3  (section  407. 
Code  1870),  provides  that  a.party  to  an  action 
may  be  examined  as  a  witness  at  the  in- 
stance of  the  adverse  party,  and  for  that 
purpose  may  be  compelled,  in  the  same  man- 
ner and  subject  to  the  same  rules  of  examina- 
tion as  any  other,  witness,  to  testify  either 
at  the  trial,  or  conditionally,  or  upon  com- 
mission. The  act  of  1883  (18  St  at  Large, 
373;  Rot.  St  1893,  8  2346),  allows  deposi- 
tions de  bene  esse  In  certain  cases  to  be 
taken  by  a  circuit  Judge,  clerk  of  the  court, 
trial  Justice,  or  notary  public,  and  provides 
that  any  person  may  be  compelled  to  appear 
and  depose  in  the  same  manner  as  witnesses 
may  be  compelled  to  appear 'and  testify  in 
court  The  master  is  another  officer  allowed 
by  statute  to  take  such  testimony  in  certain 
cases.  But  It  nowhere  appears  in  the  record 
before  us,  and  we  must  assume  it  did  not 
appear  before  the  circuit  court,  that  L.  W. 
Simpkins  is  one  of  the  officers  allowed  by 
law  to  take  testimony  de  bene  esse.  Mr. 
Simpkins  testified  that  he  took  Miss  Craw- 
ford's testimony  as  a  special  referee,  but  it 
nowhere  appears  by  what  authority  he  claim- 
ed to  act  as  special  referee,  unless'  it  be  in 
the  testimony  of  .Mr.  Dial,  who  said:  ''Mr. 
Simpkins  took  the  testimony  of  Miss  Craw- 
ford de  bene  esse,  by  consent  of  parties" 
(The  italics  are  ours.)  There  is  no  room  for 
our  presuming  that  Mr.  Simpkins  was  an  of- 
ficer qualified  to  take  ^ch  testimony.  It  is 
incumbent  on  the  appellants  to  show  this 
fact  We  condlude,  therefore,  that  the  state- 
ments of  Miss  Crawford  before  Mr.  Simp- 
kins were  entirely  voluntary,  were  taken  "by 
consent  of  parties,"  and  she  was  a  party,  and 
that  she  was  under  no  legal  constraint  or 
compulsion  when  she  made  her  statements. 
There  is  not  the  slightest  evidence,  nor  is  it 
even  cofitended,  that  she  was  imposed  npoh 
or  under  duress  at  the  time  of  her  statements. 
This  fact  destroys  the  foundation  for  the  ar- 
gument of  defendants'  coxmsel,  forcefully 
presented  to  the  court  that  the  testimony  of 
a  party  to  a  suit  taken  de  bene  esse,  under 
the  statutes  of  this  state  regulating  the  same, 
where  the  witness  or  party  may  be  compelled 
to  appear  and  testify,  and  punished  for  fail- 
ure or  refusal  to  do  so,  would  not  be  such  free 
and  voluntary  admissions  as  would  make  it 
competent  for  any  one  who  heard  the  evi- 
dence to  testify  to  it  in  a  subsequent  trial, 
as  admissions  against  interest.  But  even  if 
the  testimony  of  Miss  Crawford  had  been 
taken  regularly  by  a  proper  officer  under  the 
statute  allowing  the  taking  of  de  bene  esse 
testimony,  and  compelling  the  same  in  case 
of  refusal,  we  are  not  prepared  to  say  that 
the  circuit  court  erred  in  allowing  evidence 
of  such  testimony  as  admissions  against  in- 
terest It  is  true,  in  the  case  of  State  v. 
Senn,  82  S.  C.  403, 11  S.  B.  297,  which  was  a 
case  involving  the  admissibility  of  state- 
ments made  by  parties  at  a  coroner's  in- 
quest, as  witnesses,  who  were  afterwards  in- 
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dieted  tQT  the  crime,  Mr.  Justice  Mclver,  In 
an  opinion  concurred  In  by  a  majority  of  the 
court,  said:  "It  is  essential  to  the  admis- 
siblllty  of  admisslDns  or  confessions  of  a 
party  charged  with  crime  that  they  should  be 
free  and  voluntary.  ♦  ♦  •  It  seems  to  me, 
theref(»*e,  that  the  only  way  to  preserve  in 
its  Integrity  the  well-settled  rule  that  a  per- 
son cannot  be  requh:ed  to  furnish  testimony 
against  himself.  Is  to  hold  that.  If  examined 
before  a  coroner's  Jury  or  a  committing  mag- 
istrate, the  testimony  which  he  is  required  to 
give  cannot  be  used  against  him  In  a  prose- 
cution subsequently  brought  against  him.  As 
there  is  no  decisive  authority  in  this  state  up- 
on this  point,  so  far  as  I  am  informed,  and 
as  the  authorities  elsewhere  are  conflicting, 
we  are  now  at  liberty  to  adopt  such  rule  as 
we  think  most  In  conformity  with  settled 
princii^es;  and,  as  It  seems  to  me  that  the 
rule  above  Indicated  is  of  that  character,  I 
think  it  shouid  be  adopted."  This  rule,  if  ap- 
plied to  a  civil  case,  would  exclude  evidence 
of  the  admissions  of  a  party,  if  the  admis- 
sions were  made  under  circumstances  of  le- 
gal necessity  or  compulsion,  as  would  be  the 
case  of  an  examination  under  the  statute  al-^ 
lowing  testimony  to  be  taken  de  bene  esse, 
with  authority  to  compel  the  witness  to  at- 
tend and  testify,  Imd  to  punish  refusal  to  do 
so.  But  it  may  well  be  questioned  If  such 
a  rule  should  be  applied  in  a  dvU  case.  Mr. 
Greenleaf ,  in  his  book  on  Evidence  (volume  1, 
i  193),  says:  "In  regard  to  admissions  made 
under  circumstances  of  constraint,  a  distinc- 
tion is  taken  between  civil  and  criminal 
cases  and  it  has  been  considered  that,  on  the 
trial  of  civil  actions,  admissions  are  receiv- 
able in  evidence,  provided  the  compulsion  up- 
on which  they  are  given  Is  legal,  and  the  par- 
ty was  not  imposed  upon,  or  under  duress.*' 
The  third  exception  is  overruled. 

The  fourth  exception  becomes  immaterial, 
under  the  conclusions  reached  as  to  the  first 
and  second  exceptions. 

The  fifth  exception  alleges  error  In  hold 
Ing  that  D.  R.  Crawford  and  W.  U.  Crawford 
were  insolvent  at  the  time  they  mode  certain 
conveyances  to  Miss  D.  M.  Crawford.  The 
conveyances  were  made  January  6,  1885. 
It  appears  that  on  February  13,  1885,  judg- 
ments to  the  amount  of  over  $6,000  were  en- 
tered against  D.  R.  &  W.  R.  Orawfttrd. 
Suits  were  probably  begun  gr  threatened  at 
the  time  of  the  conveyances.  Later  other 
judgments  were  entered  for  over  $400.  All 
these  judgments,  19  in  number,  were  based 
on  claims  past  due  at  the  time  of  the  convey- 
ances. The  stock  of  merchandise  of  these 
merchants  had  dwindled  to  a  remnant  of 
$100  in  value.  In  their  answer  they  admit- 
ted the  conveyances  and  assignments  of  real 
and  personal  property  to  their  sister.  Miss 
Crawford,  but  claimed  that  the  consideration 
was  in  part  the  payment  by  her  of  mort- 
gages on  the  land,  amounting  to  almost.  If 
not  entirely,  the  value  thereof,  and  in  part 
the  release  of  a  portion  of  her  debt  against 


them.  Tte  theory  of  the  defense  was  a  large 
indebtedness  to  Miss  Crawford,  sufficient  to 
require  for  its  payment  the  property  which 
they  conveyed  and  transfared  to  her.  The 
proof  of  Insolvency  was  clear  and.  convincing, 
and  there  was  not  the  slightest  attempt  to 
make  a  counter  showing. 

Tlie  sixth  and  eighth  exceptions  may  be 
considered  together.  They  allege  error  in 
holding  that  the  said  conveyances  covered 
all  the  property  of  D.  R.  &  W.  R.  Crawford, 
were  in  effect  one  tmnsaction,  and  intended 
to  be  an  evasion  of  the  assignment  law  of 
this  state,  and  to  transfer  the  whole  of  their 
property  to  one  creditor,  giving  her  undue 
and  Illegal  preference  over  other  creditors- 
After  a  careful  study  of  the  testimony  in  the 
light  of  the  pleadings,,  we  are  satisfied  that 
Messrs.  Crawford  conveyed  all,  or  practically 
all,  of  their  property  to  their  sister.  Miss 
Crawford,  knowing*  themsdves  to  be  insol- 
vent, with  the  intention  to  give  her  a  prefer- 
ence over  other  creditors,  and,  although  there 
were  several  conveyances  of  specific  prop- 
erty, they  were  all  made  about  the  same 
time,  and  constitute  an  assignment  with  pref- 
erence, in  violation  of  the  assignment  laws 
of  this  state.  We  concur  wltii  the  circuit 
court  that  said  conveyances  are  void.  WUks 
V.  Walker,  22  S,  a  108. 

The  seventh  and  tw^fth  exceptions  have 
been  practically  disposed  of  in  the  consid- 
eration of  exceptions  1  and  2L 

The  evidence  showing  that  the  real  and 
personal  property  was  conveyed  to  Miss  D. 
M.  Crawford,  in  the  absence  of  evidence  to 
the  contrary  it  will  be  presumed  that  she 
has  been  in  possession  of  the  pr(^>erty,  and 
using  it  as  her  own,  since  the  date  of  the 
ctonveyanoes,  Jantiary  6,  1885.  It  appears  in 
the  evidence  of  Mr.  Featherstone,  a  witness 
In  behalf  of  the  defendants,  that  Miss  D.  M. 
Crawford  on  a  former  tHal  testified  that  "D. 
R.  &  W.  R.  Crawford  turned  over  to  her  their 
property."  The  ninth  exception,  therefore, 
cannot  be  sustained. 

But  we  think  the  drcnit  court  erred  In  de- 
creeing that  Miss  D.  M.  Crawford  should  ac- 
count for  the  annual  value  of  the  rents  and 
use  of  the  real  property  since  January  6, 
1885.  The  evidence  does  not  show  that  she 
was  guilty  of  any  fraud  in  the  transaction. 
From  all  that  appears,  she  took  conveyances 
for  the'  property  in  payment  of  her  claims 
against  her  brothers;  and  because  said  con- 
veyances are  void,  being  obnoxious  to  the 
assignment  act,  it  does  not  follow  that  she 
holds  said  property  other  than  as  a  bona 
fide  occupant  Sbe  should,  therefore,  ac- 
coxmt  only  for  the  rents  and  profits  received 
by  her  since  the  6th  of  January,  1895.  The 
tenth  exception  is  well  taken.  Jones  v.  Mas- 
sey,  14  S.  C.  292;   Rabb  y.  Patterson,  42  SL 

C.  53d,  20  S.  B.  540. 

There  was  no  error  in  decreeing  that  Miss 

D.  M.  Crawford  should  account  for  the  per- 
sonal property  assigned  to  her,  or  its  value, 
from  the  date  of  said  transfer,  and  for  the 
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Talue  of  Any  of  said  real  estate  whi6h  she 
may  hare  aUenated  before  the  commence- 
ment  of  this  action.  Tbe  eJerenth  exception 
is  OTerroled. 

It  la  tke  Jndirment  of  tbia  comt  that  the 
Judgment  of  the  circolt  conrt  be  modlfled, 
as  aboye  indicated,  as  to  the  role  for  ac^ 
countabillty  for  rents  and  profits,  bat  that 
in  all  other  respects  It  be  affirmed,  jmd  the 
cause  remanded  to  the  circuit  coxtrt  for  nec- 
essary proceedings  to  carry  out  the  circuit 
comrt  decree  as  modified  herein. 

GART,  J.  I  coocnr  in  the  views  expressed 
by  Mr.  Ghlef  Justice  McITBR  as  to  tbe  third 
exceptioa. 

McIYBR,  a  J.  (dissenting).  Being  unable 
to  concnr  in  all  the  conclusions  reached  by 
Mr.  Justice  JONES  in  the  opinion  prepared 
by  him,  I  propose  to  state,  as  briefly  as  prac- 
ticable, withont  elaborating  the  argument, 
the  grounds  of  my  dissent.  It  seems  to  me 
that  the  first,  second,  and  third  exceptions 
are  well  taken,  and  that,  upon  the  grounds 
there  presented,  tbe  case  should  be  remanded 
for  a  new  trftaL  The  first  and  second  excep- 
tions raise  the  question-  whether  the  objec- 
tion to  the  introduction  of  certain  record 
books  of  the  office  of  the  cleric  of  the  conrt 
was  properly  OTermled.  When  these  books 
were  offered  in  erldenice  the  following  state- 
ment, as  appears  in  the  case,  was  made: 
**l^o  objections  are  made  to  the  introduction 
of  the  record  of  these  transfers  or  asslgsh 
ments  upon  the  groimd  that  the  originals  or 
copies  of  these  records  are  not  produced,  but 
the  defendant  reserves  the  right  to  object 
upon  any  other  ground."  This  occurred 
when  these  record  books  were  offered  in  ev- 
idenee  before  the  referee  who  wus  appointed 
simply  to  take  and  report  the  testimony,  not 
to  hear  and  determine  the  issues  In  the  ac- 
tion. When  this  testimony  was  offered  be- 
fore the  circuit  Judge  at  the  hearing,  defend- 
ants objected,  on  the  ground  that  the  10 
days'  notice  required  by  tbe  statute  had  not 
been  given.  The  drcolt  Judge  held  'that 
the  notice  wms  waived  by  the  defendants 
when  they  allowed  the  books  and  papers  in- 
troduced in  lieu  of  the  originals  or  certified 
copies."  The  question  is  whether  there  was 
error  in  so  holding.  In  the  first  place,  I  do 
not  understand,  from  the  statement  made  in 
the  case,  that  defendants  ever  did  allow  the 
books*  to  be  offered  in  evidence.  AU  that 
they  did  allow  was  that  the  books  would  not 
be  objected  to  upon  the  ground  that  the 
originals,  which  tiie  circuit  Judge  said  had 
been'  burned  or  lost,  or  certified  copies  were 
not  produced.  The  admission  or  agreement, 
a  copy  of  which  is  set  out  above,  made  when 
the  testimony  in  question  was  offered  before 
the  referee,  practically  amoonted  to  a  decla- 
nttion  on  tke  part  of  the  defendants  that  they 
would  aot  object  to  these  books,  when  of- 
fered in  erldeiice  before  the  court,  on  the 
gioimd  that  certified  copies  were  tiie  proper 
v.256JE.no.3— 9 


eridenoe,  but  the  light  to  object  upon  any 
other  ground  was  dlstlnctiy  reserved.  It 
seems  to  me  that  the  admission,  or  agree- 
ment, or  whatever  it  may  be  called,  simply 
amounted  to  this:  that  the  books  were  to  be 
regarded  as  certified  copies  of  the  papers 
which  the  plaintiffs  desired  to  Introduce.  If, 
then,  when  these  books,  wlilch  were  to  be 
regarded  as  certified  copies,  were  offered  in 
evidence  befcve  the  circuit  Judge,  then  cer^ 
talnly,  under  the  express  terms  of  the  stat- 
ute, the  objection  that  the  required,  notice 
bad  not  been  given  was  tenable,  and  the  ob- 
jection, which  plaintiffs  had  been  wamed^to. 
expect  shonld  have  been  sustained. 

The  third  exception  raises  the  question  as 
to  the  admissibility  of  Mr.  Dial's  testimony 
as  to  what  the  defendant  Dolly  M.  Crawford 
told  when  she  was  examined  as  a  witness 
de  bene  esse  at  some  point  In  the  previous 
progress  of  this  case.  It  seems  to  me  .that 
such  testimony  was  clearly  inadmissible,  up- 
on two  grounds:  (1)  Because,  under  the  ex- 
press terms  of  the  act  of  1883,  the  testimony, 
even  as  taken  In  writing  by  the  referee  ap- 
pointed for  that  purpose,  could  not  have  been 
introduced,  when  it  appeared,  as  it  did,  that 
Miss  Gmwford  was  still  alive  at  the  time 
of  the  trial,  and  living  in  Laurens  county, 
within  tbe  reach  of  the  process  of  the  court; 
for  that  statute  provides  that  the  testimony 
so  taken  shall  not  be  used  unless  it  appears 
to  the  court  that  the  personal  attendance  of 
the  witness  cannot  be  secured  at  the  ^trlal. 
See  18  St  at  Large,  874,  Incorporated  In  sec- 
tion 2347  of  the  Revised  Statutes.  If,  there- 
fore, the  testimony  of  a  witness  taken  de 
bene  esse;  and  reduced  to  writing  by  the 
officer  appointed  for  that  purpose,  could  not 
be  used  unless  personal  attendance  of  the 
witness  could  not  be  secured  at  the  trial.  It 
seems  to  me  It  would  be  altogether  anoma- 
lous to  hold  that  a  bystander,  who  happened 
to  hear  such  testimony  when  it  was  taken, 
could  be  permitted  to  prove  fads  recollections 
of  such  testimony.  But  the  testimony  was 
objectionable  upon  another  ground.  Admis- 
sions or  confessions  of  a  party  to  an  action, 
whether  criminal  or  dvU,  should'  never  be 
received  in  evidence  against  such  party  un- 
less voluntarily  made;  and  when  a  party  Is 
placed  upon  the  stand,  and  compelled  to  tes- 
tify under  pain  of  being  punished  for  a  con- 
tempt such  testimony  cannot,  with  any  pro- 
priety, be  said  to  be  voluntarily  given.  See 
State  V.  Senn,  cited  by  Mr.  Justice  JONES  in 
his  opinion.  I  do  not  see  why  the  rule  there 
laid  down  should  be  confined  to  criminal 
cases.  Section  391  of  the  Code  provides  that 
"a  party  to  an  action  may  be  examined  as  a 
witness,  at  the  instance  of  the  adverse  par- 
ty, or  of  any  one  of  several  adverse  parties, 
and  for  that  purpose  may  be  compelled,  in  the 
same  measure  and  subject  to  the  same  rulea 
of  examination  as  any  other  witness,  to  tes- 
tify, either  at  the  trial,  or  conditionally,  or 
upon  commissloQ."  It  seems  to  me  that  to 
allow  tbe  statements  made  by  a  party  na- 
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der  Bodi  compulsion  to  be  piorecl  against 
sach  party  would  be  a  violation,  not  only  of 
the  fundamental  principles  of  evidence,  but 
also  of  the  principles  of  abstract  justice.  If 
the  adverse  party  desires  to  obtain  the  testi- 
mony of  the  other  party,  let  him  put  such 
party  upon  the  stand  as  a  witness,  as  provid- 
M  for  by  the  section  of  the  Code  above  cop- 
ied, but  do  not  allow  him  to  prove  by  a  by- 
stander what  testimony  such  witness  may 
have  been  "compelled"  to  give  upon  a  for- 
mer occasioa  Let  it  proceed  directly  from 
the  party,  and  do  not  receive  such  portions  of 
.  It  as  may  be  reproduced  by  the  uncertain 
memory  of  a  bystander.  I  think,  therefore, 
the  Judgment  should  be  reversed,  and  the 
case  remanded  for  a  new  txial. 


(47  S.  C.  347) 

WAGENBR  et  aL  v.  KIRVBN. 

(Supreme  Court  of  South  Carolina.     July  27, 

1896w) 

Hevisw  on  Appeal— Con plictino  Evidence— Ef- 
fect OF  New  Constitution— BuaDBN 
OF  Proof— EviDBNCB. 

1.  Const.  1896,  art  5,  f  4,  providing  that 
the  supreme  court  ''shall  have  appellate  juris- 
diction only  in  cases  of  chancery,  and  in  such 
appeals  they  shall  review  the  findings  of  fact, 
as  well  as  the  law,  except  ♦  ♦  ♦  where  the 
facts  are  settled  by  a  juiTi  and  the  verdict  not 
set  a^ide,"  reouires  the  facta  of  a  chancery  case 
on  appeal  to  be  decided  by  a  preponderance  of 
the* evidence;  thereby  abrogating  the  former 
rule  that  a  decree  will  not  be  reversed  unless  it 
is  without  any^  testimony  to  support  it,  or  is 
manifestly  against  the  overwhelming  weight  of 
the  evidence.     Per  Gary  and  Jones,  JJ. 

2.  In  an  action  to  foreclose  a  mortgage  al- 
leged to  have  been  executed  by  defendant, 
whose  name  is  signed  to  the  instrument,  the 
burden  is  on  plaintiff  to  establish  such  allega- 
tion, not  on  defendant  to  prove  that  his  sig- 
nature is  a  forgery. 

3.  On  an  issue  as  to  whether  defendant  ex- 
ecuted a  mortgage  which  purported  to  secure 
advances  to  enable  defendant  to  operate  a 
farm,  defendant's  son  R.,  whose  name  appeared 
as  a  subscribing  witness,  stated  that  the  instru- 
ment was  executed  in  his  presence.  Two  ex- 
perts testified  to  the  genmneness  of  defend- 
ant's signature,  from  comparison  with  other 
signatures  admittedly  genuine,  and  it  appeared 
that  defendant  had  offered  to  compromise  be- 
fore suit.  On  the  other  hand,  defendant  denied 
that  she  ever  executed  the  mortgage.  The  oth- 
er subscribing  witness  testified  that  he  never 
witnessed  the  instrument;  and  it' appeared  that 
the  amount  which  the  mortgage  purported  to 
secure  was  greater  than  reauired  for  carrying 
on  the  farm,  and  that  R.  had  frequently  de- 
ceived plaintiffs  by  signing  drafts  and  orders 
in  defendant's  name.  Imitating  her  signature, 
and  had  intercepted  letters  addressed  to  her. 
Held,  that  the  preponderance  of  evidence  show- 
ed that  the  mortgiEige  was  not  executed  by  de- 
fendant 

Appeal  from  common  pleaa  circuit  court  of 
Darlington  county;    Witherspoon,  Judge. 

Action  by  F.  W.  Warner  As  Co.  against  M. 
C.  Klrven  to  foreclose  a  mortgage.  From  a 
decree  for  defendant;  plaintiffs  appeaL  Af- 
firmed. 

The  following  are  the  decree  and  the' 
grounds  of  appeal  referred  to  In  the  opinion: 


Decree. 

'This  is  a  suit  to  foredose  a  mortgage  of 
certain  real  estate  in  the  county  of  Darlington* 
alleged  to  have  been  executed  by  the  defend* 
ant,  M.  C.  Kirven,  on  the  5th  day  of  Febru- 
ary, 1892.  The  answer  of  the  defendant  de- 
nies the  execution  of  said  mortgage.  The 
case  was  heard  by  me  upon  the  pleadings, 
and  the  evidence  in  the  cause,  taken  by  R. 
K.  Charles,  master  for  Darlington  county.  It 
will  be  observed  that  the  only  issue  In  the 
cause  is  one  of  fact,— the  execution  of  the 
mortgage  sought  to  be  foreclosed.  The  case 
was  fully  argued  on  the  circuit;  and  since 
the  argument  I  have  carefully  considered  the 
evidence,  and  have  observed  the  signature  to 
the  bond,  as  well  as  that  to  the  mortgage, 
under  a  powerful  glass,  and  have  compared 
the  same  with  other  signatures  of  the  defend- 
ant, which  were  admitted  to  be  genuhie.  The 
answer  having  put  in  issue  the  execution  of 
the 'mortgage,  the  burden  of  proving  its  ex- 
ecution rests  up<Hi  the  plaintiffs.  The  mort- 
gage was  offered  in  evidence,  and  is  regular 
in  form,  and  purports  on  its  face  to  have  been 
executed  by  M.  C.  EJrven  in  the  presence 
of  R.  E.  L.  Kirven,  a  son  of  the  defendant, 
and  T.  E.  Kirven,  a  colored  man,  who  lived 
at  the  time  on  Mrs.  Kirven's  farm.  Tbe  first 
witness,  R.  B.  L.  Kirven,  the  son,  testifies 
positively  to  the  fact  that  he  witnessed  the 
execution  of  the  paper,  and  that  he  saw  his 
mother  sign  the  mortgage,  and  that  T.  B. 
Kirven  was  present  at  the  time,  and  also  saw 
her  sign  it  T.  H.  Kirven,  or  Tom  Kirven, 
the  other  witness,  testifies  equally  as  emphat- 
ic 'that  he  did  not  witness  the  execution  of 
the  mortgage  in  question,  and  that  the  only 
mortgage  he  ever  witnessed  for  Mrs.  Bllrven 
was  to  the  People's  Bank;  that  he  did  not 
witness  mortgage  to  Wagener  &  Co.*  As  be- 
tween these  two  alleged  witnesses  to  the  ex- 
ecution of  the  mortgage,  there  may  be  said  to 
be  a  standoff.  Now,  let  us  consider  the  testi- 
mony of  the  defendant  She  is  emphatic  that 
she  'did  not  sign  the  bond  and  mortgage  to 
Wagener  &  Co.;  that  she  never  signed  the 
mortgage;  never  signed  anything  of  the  kind.* 
This  is  a  brief  statement  of  the  testimony  of 
the  actual  parties  to  this  transaction,  and  I 
may  add  It  is  an  unusual  and  unpleasant  spec- 
tacle; the  son  swearing  to  one  state  of  facts, 
and  the  mother  and  a  disinterested  witness 
swearing  to  an  entirely  different  statement 
It  will  be  seen  that  it  is  with  some  difliculty 
that  a  conclusion  can  be  satisfactorily  reach- 
ed from  these  pointed  and  plain  contradic- 
tions. Considering,  however,  that  it  is  the 
mother,  in  the  great  majority  of  cases,  who 
makes  the  sacrifices  for  the  son,  and  consid- 
ering how  rductant  a  mother  is  to  destroy  the 
reputation  of  a  son,  I  am  of  the  opinion  In 
this  case  that  the  evidence  of  tbe  defendant 
should  outweigh  that  of  her  son  R.  B.  L.  Kir- 
ven, and  especially  so  when  she  is  corroborat- 
ed by  Tom  EZirven.  I  am  strengthened  In 
this  view  in  the  fact  that  when  the  signature 
to  the  mortgage  isr  comiMued  with  other  signa* 
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tores,  whldi  are  admitted  to  be  thoee  of  the 
defendant,  the  signatare  to  the  mortgage  does 
not  appear  to  me  to  be  genoine.  In  other 
words,  viewing  it  mider  the  i^ass,  I  am  of  the 
opinion  that  the  signatare  to  the  mortgage  Is 
a  f oigeiy.  This  view  Is  also  strengthened  by 
the  fact  that  on  numerous  occasions  the  said 
R.  B.  L.  Kirren  liad  imitated  his  mother's  sig- 
nature, and  passed  it  as  genuine.  In  con- 
dosion,  however,  I  must  say,  in  Justice  to 
the  plalntifTs,  F.  W.  Wagener  &  Co.,  that 
they  were  nbt  aware  at  the  time  they  fumislt- 
ed  tlie  mon^  and  supplies  to  R.  B.  L.  E3rven 
that  there  was  any  suspicion  about  the  gen- 
uineness of  the  signature.  They  acted  through- 
out the  whole  transaction  in  good  faith,  and 
were  simply  the  dupes  and  innooent  victims 
of  R.  £.  L.  Khrven.  For  the  reasons  above 
stated,  I  conclude  that  the  defendant,  M.  G. 
Kirven,  did  not  execute  the  mortgage  here- 
in sought  to  be  foreclosed.  It  is  therefore  or- 
dered that  the  complaint  of  the  plaintiffs  be 
dismissed." 

Grounds  of  AppeaL 

"The  plaintiffs  except  to  the  Judgment  of  his 
honor,  Bmest  Gary,  in  the  above-stated  case, 
upon  the  following  grounds:  (1)  Because  it 
Is  respectfully  submitted  that  his  honor  env 
ed  in  finding  'that  as  between  the  two  alleged 
witnesses  to  the  mortgage,  R.  B.  L.  Klxven 
and  T.  B.  Kljrven,  there  may  be  said  to  be  a 
standoff*;  it  appearing  from  the  testimony 
in  the  cause  that  T.  B.  Elirven's  signature  as 
a  witness  to  the  execution  of  the  mortgage 
was  declared  by  two  highly-intelligent,  ex- 
perts to  have  been  genuine;  and,  further,  be- 
cause T.  B.  Kirven*a  testimony  to  the  effect 
that  he  had  not  witnessed  the  execution  of 
the  mortgage  was  contradicted  by  an  unlm- 
peached  and  disinterested  witness,  who  testi- 
fies that,  immediately  after  the  execution  of 
the  mortgage,  T.  B.  Kirven  told  said  wit- 
ness that  he  (Kirven)  had  witnessed  the  same; 
and,  further,  because  the  testimony  shows 
that  T.  B.  Kirven  is  a  colored  man,  who,  at 
the  time  he  gave  his  testimony,  was  living  up- 
on the  plantation  of  M.  C.  Kirven,  and  had 
been  living  there  all  of  his  life,  and  it  is  re- 
spectfully submitted  that  it  is  error  to  con- 
clude, under  these  circumstances,  that  he  was 
a  disinterested  witness.  (2)  Because  his  hon- 
or erred  in  finding,  by  implication,  that  the 
reluctance  of  the  mother  to  destroy  the  repu- 
tation of  her  son'  was  a  consideration  of 
such  force.  In  this  particular  Instance,  as  to 
more  than  counterbalance  her  pecuniary  In- 
terest in  the  result  of  this  suit.  (3)  Because 
his  honor  erred  in  concluding  that  R.  B.  L. 
Kirven  was  capable  of  forging  his  mother's 
name  to  this  mortgage,  'because  on  numerous 
occasions  he  had  imitated  his  mother's  slg^- 
nature,  and  passed  it  as  genuine';  it  not  ap- 
pearing from  the  testimony  that  R.  B.  Ia  Kir- 
ven had  anything  to  gain  by  signing  his  moth- 
er's name  to  this  mortgage,  or  that  he  had 
ever  signed  her  name  on  any  occasion,  from 
«.  corrupt  motive  or  a  selfish  end;  and  be- 
eanne  it  further  appears  that  none  of  the  stg- 


natures  of  Us  mother  whldi  were  confessed- 
ly made  by  B.  B.  If  Khrven,  and  introduced 
in  evidence,  were  recognized  by  the  experts 
on  handwriting  as  having  any  resemblance 
to  the  signatures  to  the  bond  and  mortgage 
In  suit,  and  other  confessedly  genidne  signa- 
tures. (4)  Because  his  honor  erred  in  reach- 
ing his  conclusion  that  the  defendant's  al- 
leged signature  to  the  mortgage  was  a  f orgeiy, 
without  cou'iidering  any  of  the  testimony  in 
the  case,  except  that  given  hy  the  defendant 
herself  and  by  the  two  alleged  subscribing 
witnesses  as  to  the  mere  sigiUng  of  the  bond 
and  mortgage.  (5)  Because  his  honor  erred 
in  concluding  that  the  signature  of  the  de- 
fendant to  the  mortgage  was  a  forgery,  not- 
withstanding the  testimony  of  two  expert  wit* 
nesses  on  handwriting  to  its  genuineness,  and 
notwithstanding  the  admitted  fact  that  the 
defendant  had  received  the  goods  to  secure 
the  payment  of  which  the  mortgage  was  giv- 
en, marked  in  her  name,  and  used  the  same 
for  her  benefit,  and  notwithstanding  the  fur- 
ther fact  that  a  short  time  after  the  mortgage 
became  due,  vid  payment  of  the  same  was 
demanded  by  the  plaintiffs,  she  authorized 
her  son  J.  P.  Khrven  to  negotiate  with  the 
plaintiffs  for  the  payment  or  arrangement  of 
the  mortgage  debt,  which  he  (the  said  J.  P. 
Kirven)  underto<dc  to  do,  without  complain- 
hig  or  even. hinting  that  the  defendant  had 
never  executed  the  mortgage.  (6)  Because  it 
is  respectfully  submitted  that  the  overwhelm- 
ing weight  of  the  testimony  Is  contrary  to 
the  conclusion  reached  by  his  honor,  that  the 
'signatures  to  the  bond  and  mortgage  are 
forgeries." 

W.  F.  Daigan  and  G.  W.  Dargan,  for  ap- 
pellants.   Boyd  &  Brown,  for  respondent 

McIYBR,  G.  J.  The  plaintiffs  brought  this 
action  for  the  foreclosure  of  a  mortgage  on 
real  estate,  which  they  alleged  had  been  ex- 
ecuted by  the  defendant  This  allegation  was 
distinctly  denied  in  the  answ»,  and  the  sole 
question  made  before  the  circuit  court  was 
whether  the  plaintiff  had  established,  by  the 
preponderance  of  the  evidence,  the  execution 
of  the  mortgage.  The  case  was  heard  below 
by  his  honor.  Judge  Bmest  Gary,  upon  testi- 
mony taken  and  reported  by  the  master,  all 
of  which  Is  incorporated  in  the  ''case"  as  pre- 
pared f(n>  argument  here.  The  circuit  Judge 
rendered  his  decree,  in  which  he  found  as  a 
fact  that  the  defendant  did  not  execute  the 
mortgage  sought  to  be  foreclosed,  and  ren- 
dered Judgment  that  the  complaint  be  dis- 
missed. From  this  Judgment  the  plaintiffs 
have  appealed,  upon  the  several  grounds  set 
out  in  the  record;  and  we  think  it  due  to  all 
the  parties  concerned  that  the  decree  of  the 
circuit  court,  together  with  the  grounds  of  ap-^ 
peal^  should  be  incorporated  in  the  report  of 
the  case* 

The  a.ppeaX  raises  a  question  of  fact  pore  and 
simple,  and  hence,  under  the  long-established 
and  well-settled  rule  of  this  court  which,  hi  the 
case  of  Agency  Ck>.  v.  Faulkner,  24  8.  B.  286,  a 
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majoitty  of  this  court  has  held  was  not  chan- 
ged hy  the  prorlBiona  of  the  present  conetita* 
ttoQ»i  except  in  one  partlcolar,  which  has  mo 
i^ipUcatlon  here,  the  only  inquiry  for  this 
court  is  whether  the  conclusion  reached  by  the 
circuit  Judg^e  is  without  any  testimony  to  sus- 
tain it,  or  Is  manifestly  opposed  to  the  oyer- 
whelming  weight  of  the  oTldence.  But,  as 
some  difference  of  opinion  has  been  expressed 
as  to  the  effect  of  the  provisions  of  the  pres- 
ent constitution  in  this  respect,  we  avail  our- 
selves of  the  present  occasion  to  add,  hi  fur- 
ther vindication  of  the  conclusion  reached  by 
the  majority  of  the  court  in  the  case  above  re- 
ferred to,  the  following  views: 

As  was  there  said,  the  term  ''appeal"  neces- 
sarily involved  the  idea  of  a  review  of  the 
facts  as  well  as  the  law;  and,  as  it  would  be 
absolutely  necessary  for  this  court  to  review 
the  facts  before  it  could  determine  whether 
the  well-settled  rule  above  referred  to  was  ap- 
plicable in  a  given  case,  it  seems  to  us  that 
when  the  present  constitution  required  the  su- 
preme court,  on  appeals  in  cases  of  chancery, 
to  '^review  the  flndings  of  fact,"  it  only  re- 
quired. In  specific  tanns,  what  was  neoesBarily 
implied  by  the  general  terms  "appellate  juris- 
diction," used  In  the  former  constitution;  and 
that  the  only  real  change  effected  by  the  pres- 
ent constitution  was  to  forbid  the  supreme 
court  from  reviewing  facts  found  by  a  jury 
in  a  chancery  case,  unless  the  verdict  had 
been  set  aside.  The  present  constitution  does 
not  require  this  court  to  try  questions  of  fact 
presented  in  an  appeal  in  case  of  chancery  de 
novo,  without  regard  to  the  findings  of  fact  in 
the  court  below;  but  the  requirement  is  sim- 
ply to  review  the  findings  of  fact,  for  the  pmv 
pose  of  ascertaining  whether  there  was  error; 
and  surely,  when  a  question  of  fact  has  been 
determined  by  an  intelligent,  disinterested, 
and  experienced  circuit  Judge,  that  affords  a 
very  good  reason  for  presuming  that  his  con- 
clusion is  correct,  and  it  is  Incumbent  upon 
one  assailing  its  correctness  to  show  clear  er- 
ror therein.  If,  therefore,  the  long-established 
and  well-settled  rule  is  to  be  applied  to  this 
case,  it  is  quite  dear  that  the  Judgment  below 
must  be  affirmed,  for  there  certainly  was 
some  (and  we  think  a  good  deal)  testimony 
to  sustain  the  conclusion  reached  by  the  cir- 
cuit Judge;  and  we  are  far  from  satisfied 
that  his  conclusion  is  nuinifestly  against  the 
overwhelming  weight  of  the  testimony.  It 
must  be  remembered  that  the  burden  of  proof 
was  upon  the  phiintiffs  to  establish,  by  the 
preponderance  of  the  evidence,  the  fact  that 
the  defendant  did  execute  the  mortgage  hi 
question,  not  upon  the  defendant  to  show  that 
her  name,  as  signed  to  the  mortgage,  was  a 
forgery.    The  mortgage,  on  its  face,  purports 

1  Const  1895.  art.  5,  f  4,  provides  that  the 
•upreme  court  *  shall  have  appellate  jurisdiction 
only  in  cases  of  chancery,  and  in  such  appeals 
ttiey  shall  review  the  findings  of  fact  as  well  as 
the  law,  except  in  chancery  cases  where  the 
facta  are  settled  by  a  Jury  and  the  verdict  not 
set  aside." 


to  have  been  execsted  In  the  preseoee  of  two 
witnessesi  B.  B.  L.  Blirven  and  T.  B.  lUrven, 
whose  names  appear  thereon  as  subscribing 
witnesses;  but  while  one  of  these  persons  (R. 
B.  L.  Kirven)  does  testify  that  the  mortgage 
was  executed  by  the  defendant  In  his  pres- 
ence, and  in  the  presence  of  T.  B.  Kirven, 
whose  name  appears  as  the  other  subscribing 
witness,  yet  the  said  T.  B.  Kirven  denies,  in 
his  testimony,  that  he  ever  witnessed  the  ex- 
ecution of  the  mortgage,  and  that  his  name, 
appearing  thereon  as  a  subscribing  witness, 
was  not  written  by  him;  and  his  testimony  is 
fully  corroborated  by  the  testimony  of  the  de- 
fendant, who  denies  that  she  ever  executed 
the  mortgage,  and  alleges  that  her  name  sign- 
ed thereto  was  not  written  by  her,  or  by  any 
one  by  her  directions  or  by  her  authority.  It 
is  true  that  there  was  testimony  on  the  part  of 
the  plaintiffs  that  the  said  T.  B.  Kirven  had 
admitted  that  he  had  witnessed  the  execution 
of  the  mortgdige  in  question;  but  that  wit- 
ness, when  subsequently  put  upon  the  stand, 
explained  this  by  saying  that,  when  asked  if 
he  had  witnessed  the  execution  of  the  mort- 
gage, he  understood  the  inquiry  to  refer  to  a 
mortgage  given  to  the  People's  Bank  of  Dar- 
lington by  the  defendant,  which  he  had,  in 
fact,  witnessed,  and  therefore  he  admitted  that 
he  had  witnessed  the  execution  of  the  mort- 
gage, meaning  the  mortgage  to  the  bank,  and 
not  the  mortgage  to  the  plalntlfliB,  which  he 
persistently  denied  he  had  ever  witnessed.  On 
the  other  hand,  there  was  testimony  on  the 
part  of  the  defendant  that  R.  B.  L.  Kirven, 
when  asked  by  one  of  his  brothers  about  the 
mortgage  which  plaintiffs  claim  to  hold,  de- 
nied that  Wagener  had  any  mortgage,  and, 
when  told  that  Josh  (another  brother)  said 
the  Wagener  mortgage  was  on  record,  replied: 
"O,  Josh  lied.  •  •  •  Wagener  a'Int  got  no 
mortgage.    Josh  lied.** 

The  plaintiffs,  among  other  things,  seem  to 
have  relied  largely  upon  the  testimony  of 
two  experts  in  handwriting,  neither  of  whom, 
however,  seem  to  have  been  acquainted  with 
the  handwriting  of  the  defendant,  derived 
from  having  seen  her  write,  but  they  based 
their  opinions  upon  a  comparison  of  hand- 
writing, that  the  signature  of  the  defendant 
to  the  mortgage  was  genuine,  after  an  ex- 
amination of  signatures  of  the  defendant  to 
other  papers,  admitted  to  be  genuine,  and  a 
comparison  with  other  specimens  admitted 
to  be  imitations  of  her  signature.  On  the 
other  hand,  defendant  relied  upon  many  cir- 
cumstances for  the  purpose  of  corroborating 
the  theory  of  the  defense,  to  some  of  which 
we  will  briefly  refer,  to  wit:  That  the  condi- 
tion of  the  alleged  bond  which  the  mortgage 
purported  to  secure  was  the  advance  by  the 
plaintiffs  to  the  defendant,  during  the  year 
1802,  of  '"five  hundred  dollars  in  cash,  one 
thousand  dollars  in  plantation  supplies,  and 
one  thousand  dollars  in  guano,  to  enable  her 
to  carry  on  her  farming  operations  during 
the  present  year,"  making,  in  all,  advances 
to  the  amount  of  $2,500,  during  the  year  in 
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whidi  the  MOd  B.  B.  L.  Klxren  was  conduct- 
ing tlie  ftirming  opezationfl  of  defendant's 
plantation;  and  aa  it  waa  a^wn  tlutt  defend- 
ant bad  already  made  arrangementa  with 
the  People's  Bank  of  Darlington  for  advances 
to  the  amount  of  $2,000,  for  the  same  pur- 
poses, for  that  year,  and  as  experience,  both 
before  and  after  that  year,  when  the  farming 
operations  of  defendant  were  conducted  by 
others  of  defendant's  sons,  showed  that  an 
advance  of  $1,000  was  ordinarily  sufficient. 
It  was  contended  that  there  was  no  occasioo 
for  any  such  advances  as  the  bond  and  mort- 
gage purported  to  secure.  Another  very  sig- 
nificant circumstance  was  that,  when  B.  JBl 
Zu  Klrven  made  arrangements  with  plaJn- 
tifte,  he  attempted  to  secure  them  by  a  bond 
and  mortgage  purporting  to  have  been  ex- 
ecuted by  defendant  to  her  son  T.  J.  Kirven, 
a  brother  of  B.  E.  L.  Kirven,  and  by  him 
assigned  to  plaintiffs;  and  both  defendant 
and  T.  J.  Kirven  testify  that  they  knew 
nothing  whatever  of  such  papers,  and  T.  J. 
Kirven  testifies  positively  that  he  never  as- 
signed any  such  papers  to  plaintiffs.  After 
plaintiffs  had  refused  to  accept  these  papers, 
saying  that  they  wanted  a  mortgage  direct 
from  defendant,  then  it  was  that  the  pa- 
pers up<m  which  the  present  action  was  based 
were  prepared  and  sent  down  to  plaintiffs. 
When  this  arrangement  was  effected,  B.  E. 
li.  E^rven  drew  a  draft  upon  plaintiffs,  sign- 
ing the  same,  "M.  G.  Kirven,  per  B.  E.  L. 
Kirven."  This  draft  was  returned,  with  di- 
rections that  an  drafts  and  orders  for  ad- 
vances must  be  signed  by  the  defendant  her^ 
self.  After  these  Instructions,  B.  E.  L.  Kir- 
ven signed  drafts  and  orders,  "M.  C.  Kir- 
ven,*' imitating  the  handwriting  of  his  moth- 
er, thus  deceiving  the,  plaintiffs,  which  he 
says  he  did  by  the  directions  of  his  mother, 
though  she  denied  that  she  had  ever  given 
him  any  such  directions,  and  knew  nothing 
of  any  drafts  or  orders  on  the  plaintiffs  sign- 
ed in  her  name.  Another  circumstance  re- 
lied upon  by  defendant  Was  that  the  testi- 
mony showed  that  B..  E.  L.  Kirven,  besides 
signing  the  name  of  his  mother  to  sundry 
papers,  imitating  her  signature,  had  also 
signed  the  name  of  his  brother  T.  J.  Kirven, 
Imitating  his  handwriting,  though  B.  E.  L. 
BUrven  testified  that,  In  every  instance  in 
which  he  d)d  this,  he  had,  or  thought  he  had, 
authority  so  to  do  from  the  person  whose 
handwriting  he  imitated.  Another  very  sus- 
picious circumstance  rolled  on  by  defendant 
was  that,  when  plaintiffs  began  to  demahd  a 
settlement  of  advances  made  by  them,  R.  B. 
Li,  Kirven  directed  Tom  Kirven  to  get  his 
mall,  as  well  as  any  letter  to  his  mother, 
from  the  post  office,  during  his  absence  in 
Sumter  where  he  was  Interested  in  other 
farming  operations,  and  not  allow  any  one 
to  see  his  letters  or  the  letters  to  his  mother. 
t>urlng  his  absence,  a  letter  from  plaintiffs, 
addressed  to  the  defendant,  with  whom  plain- 
tiffs very  naturally  supposed  they  were  deal- 
ing, was  received  from  the  post  office  by  Tom 
Kirven,  and  delivered  to  Luke  Kirven,  an- 


other son  of  defendant,  to  be  given  to  his 
mother;  the  witness  Tom  KSrven  saying  that 
his  suspicions  were  aroused  by  these  instruc- 
ti<»is,  and  by  the  fact  that  he  had  previous- 
ly  seen  B.  B.  L.  Kirven  break  open  a  letter 
addressed  to  bis  mother,  and  read  it  He. 
therefore  told  another  brother,  Joshua,  about 
this  latter  letter,  because  he  thought  there 
was  something  wrong.  That  letter  does  not 
appear  to  have  reached  defendant,  for  Luke 
Khrven  testified  that,  after  B.  E.  L.  Kirven*s 
retom,  he  took  the  letter  trom  the  table,  and 
started  to  read  it,  when  his  brother  B.  E.  L. 
Kirven  took  the  letter  out  of  his  hand,  and 
tore  it  up.  The  contents  of  that  letter  do 
not  seem  to  have  been  made  known  to  any 
other  member  of  the  family,  until  subse- 
qu^itl^  Joshua  Kirven  wrote  to  the  plain- 
tiffs for  a  diq>licate  of  the  letter;  and  the 
argument  was  that  B.  B.  L.  E^rven  deidred 
to  conceal  from  his  mother  the  fact  that  the 
plaintiffs  claimed  to  have  a  large  debt  against 
her,  and  hence  his  effort  to  prevent  any  let- 
ter from  the  plaintiffs  to  his  mother  reach- 
ing her.  These  and  various  other  dreum- 
stances,  to  which  we  do  not  deem  it  neces- 
sary to  specially  revert,  were  relied  on  by  the 
defendant  to  corroborate  the  positive  testi- 
mony of  the  defendant  and  the  witness  Tom 
Kirven,— the  <»ie  to  the  fact  that  she  never 
executed  the  mortgage,  and  the  other  to  the 
fact  that  he  never  saw  defendant  sign  the 
mortgage,  and  never  signed  his  name  as  a 
subscribing  witness  thereto.  On  the  other 
hand,  the  plaintiffs,  in  addition  to  the  posi- 
tive testimony  of  B.  E.  L.  Kirven  as  to  the 
execution  of  the  mortgage,  and  the  testimony 
of  the  experts  above  referred  to,  relied  also, 
among  other  circumstances,  upon  the  efforts 
made  to  compromise  after  threats  of  suit 
had  been  made,  which  It  is  claimed  amount- 
ed to  an  admission  of  defendant's  liability. 
But  it  seems  to  us  that,  in  addition  to  the 
general  rule  as  to  the  offers  of  compromise, 
these  efforts  to  obtain  a  compromise  may 
readily  be  accounted  for,  as  prompted  solely 
by  a  desire  to  prevent  the  disgrace  of  a  very 
near  relative. 

In  deference  to  the  zeal  and  ability  with 
which  this  appeal  has  been  pressed,  and  the 
manifest  sincerity  of  counsel  for  plaintiffs, 
we  have  examined  the  testimony  In  this'  case 
with  unusual  care,  but  such  examination,  so 
far  from  satisfying  us  that  there  is  any  er- 
ror in  the  conclusion  reached  by  the  circuit 
judge,  rather  tends  to  show  that  his  conclu- 
sion is  connect.  We  are  pleased  to  be  able 
to  Indorse  fully  the  very  ap];)<ropriate  and 
Just  reiharks  made  by  the  circuit  judge,  re- 
lieving the  plaintiffs  from  any  imputation 
whatever  of  any  improper  conduct  through- 
out this  whole  transaction.  The  judgment 
of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 

POPE,  J.,  concurs  In  the  result 

GABY,  J.  My  reasons  for  concurring  In 
the  result,  only,  are  expressed  by  me  in  the 
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ca«e  of  Agency  Ck>.  t.  Faulkner,  berelnbef  me 
meatloned.  « 

JONES,  J.  I  coQcnr  in  the  resolt,  becanse 
the  preponderance  of  the  eridence  la  not 
-against  the  conclusions  of  fact  bj  the  circoit 
Jndge.  I  think  that  section  4,  art  6,  of  the 
present  constitution,  was  intaided  to  sweep 
away  the  rule  heretofore  prevailing,  and  an- 
nounced in  the  ophiion  of  the  chief  Justice, 
Tlz.  that  the  conclusion  of  a  circuit  Jndge  on 
a  qnestion  of  fact  will  be  affirmed,  unless 
without  any  testimony  to  snstain  it,  or  un- 
less it  is  manifestly  opposed  to  the  over- 
whelming weight  of  the  evidence.  This  rule 
is  inimical  to  the  search  for  truth  which  is 
and  should  be  the  duty  of  every  court.  In 
its  practical  Operation,  It  makes  the  Judg- 
ment of  a  circuit  Judge  on  a  question  of 
fact  final,  notwithstanding  the  Jurisdiction 
and  duty  of  this  court  to  review  his  conclu- 
sions of  fact  Of  course,  every  appellant,  on 
an  issue  of  fact  in  chancery,  has  the  burden 
of  showing  error  in  the  circuit  Judge  in  his 
conclusions  thereon;  but  he  discharges  this 
burden  when  he  shows  that  the  preponder- 
ance of  the  evidence  is  against  the  condn- 
slons  of  the  circuit  Judge. 

(47  S.  C.  256) 

KELLBY  V.  EGEBNNBMORB. 

BABR  V.  SAME. 

(Supreme  Court  of  South  Oarolina.     July  20, 

1896.) 

Claim  and  Dbliyeut  —  Sommons  —  Timb  to  Ap- 
pear—Jurisdiction  OF  Justice. 
Code  Civ.  Proc.  f  88,  subd.  16,  provides 
that,  when  $25  or  more  are  demanded,  the  com- 
plaint shall  be  served  on  defendant  not  less 
than  20  days  before  the  day  therein  fixed  for 
trial.  Section  71,  subd.  12,  applicable  to  actions 
of  claim  and  delivery  only,  provides  that  the 
trial  justice  shall  issue  a  summons  directed  to 
defendant  requiring  him  to  appear  not  more 
than  20  days  from  the  date  thereof.  Held,  in 
an  action  for  claim  and  delivery,  that  a  sum- 
mons, otherwise  sufficient,  which  required  de- 
fendant to  appear  in  less  than  20  days  from  the 
date  thereof,  was  sufficient  to  gi^e  the  justice 
jurisdiction,  though  it  also  contained  a  demand 
for  the  value  of  the  property  in  case  it  could  not 
be  returned. 

Appeal  from  common  pleas  circuit  court 
of  Pickens  connty;   Benet,  Judge. 

Separate  actions  in  claim  and  delivery  by 
Lowell  K.  Kelley  and  George  S.  Barr 
against  George  E.  Kennemore.  From  the 
Judgments  rendered,  plaintiffs  appeaL  Re- 
versed. 

J.  P.  Casey,  for  appellants.  J.  B.  Hoggs, 
for  respondent 

POPS,  J.  In  the  flrst-entitied  action, 
which  was  commenced  in  a  trial  Justice's 
court  for  the  county  of  Pickens,  in  this 
state,  for  claim  and  delivery  of  a  certain 
mule,  named  and  called  Lidie,  and  in 
which  the  plaintiff  Lowell  K.  Kelley,  com- 
plied vrith  all  the  requirements  of  the  law, 
by  giving  a  bond,  malcinfr  sifidavlt.  etcu.  tha 


trial  Justice  issqed  his  summons,  as  re- 
quired by  subdivision  12  of  section  71  of  our 
Code  of  Civil  Procedure,  fixing  the  trial  on 
the  14th  day  of  F^ruary,  1886,— Just  19 
days  after  date  of  summons.  At  the  time 
of  trial,  defendant  appealed,  and  raised  the 
question  of  Jurisdiction,  but  answered  to 
the  merits.  The  trial  Justice  overruled  the 
objection  to  the  Jurisdiction,  and,  after  a 
trial  had,  amended  his  Judgment  in  favor  of 
plaintiff  in  the  form  required  in  such  cases; 
whereupon  defendant  appealed  to  the  cir- 
cuit court,  on  the  single  ground  that  the 
trial  Justice* erred  in  holding  that  he  had 
Jurisdiction  under  his  summons.  Judge  Ben- 
et,  who  heard  the  appeal  in  the  circuit 
court,  reversed  the  Judgment  From  this 
Judgment,  the  plaintiff  has  appealed  to  this 
court  on  grounds  that  impute  error  to  the 
circuit  Judge  in  his  adjudging  the  trial  Jus- 
tice as  wanting  in  Jurisdiction.  There  was 
another  case  heard  at  the  same  time  with 
the  first  case,  which  counsel  for  respondent 
admits  misled  the  chx:uit  Judge.  With 
great  propriety,  respondent's  attorney.  In  his 
argument  admits  that  the  circuit  Judge  was 
in  error  in  the  first  case  (that  we  are  now 
considering).  His  language  in  this  connec- 
tion is:  ''The  two  cases  were  heard  togeth- 
er, and  the  appeal  to  the  circuit  court  raised 
the  same  objection  to  the  summons  in  each 
case.  The  fact  that  they  are  different  passed 
unnoticed  by  the  counsel  on  both  sides.  A 
careful  examination  showed  that  the  objec- 
tion urged  before  the  trial  Justice  and  in 
the  circuit  court  to  the  summons  in  the  case 
of  Barr  v.  Kennemore  (the  second-entitled 
action)  does  not  apply  to  the  other  case,  of 
Kelley  v.  Kennemore.  It  Is  due  to  the  cir- 
cuit Judge  to  state  that  his  attention  was 
not  called  to  this  fact,  as  it  was  overlooked 
until  the  preparation  of  the  appeal  to  this 
court  So  the  case  of  Kelley  v.  Kennemore 
Is  not  considered  in  the  argument  here."  It 
follows,  therefore,  that  the  Judgment  of  the 
circuit  court  must  be  reversed  in  the  first 
case,  to  wit,  that  of  Kelley  v.  Kennemore. 

It  remains  for  us  now  to  consider  the  sec- 
ond case,  that  of  Barr  v.  Kennemore.  This, 
too,  was  an  action  for  "claim  and  delivery 
of  a  mule  named  or  called  Jack."  The  plain- 
tiff executed  the  bond  required  by  statute^ 
and  made  the  necessary  aflidavit  Both 
were  served  upon  the  defendant  by  the  con- 
stable when  he  served  him  with  the  sum- 
mons and  complaint  The  summons  in  this 
case  differed  from  that  in  the  first  case 
(Kelley  v.  Kennemore)  in  these,  particulars, 
and,  to  make  the  points  of  difference  between 
the  two  cases  manifest,  we  win  italicize 
such  differences:  "Ck>mplaint  having  been 
made  unto  me  by  the  plaintiff,  George  S. 
Barr,  that  you  are  in  unlawful  possession  of 
a  certain  black  horse  mule,  named  Jack, 
and  that  you  wrongfully  detain  the  same 
from  him  after  demand,  a  description  of  said 
mule  having  been  set  out  In  the  affidavit  and 
complaint  hereto  attached,  this  is  therefore 
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to  require  you  to  appear  before  me,  in  my 
office  In  Pickens  county,  at  Basley,  South 
Carolina,  on  the  15th  day  of  February,  18dR, 
at  eleven  o'idock  a.  m.,  to  answer  to  the  said 
complaint,  or  judgment  will  be  giren  against 
yoQ  for  the  return  of  the  said  mule,  or,  in 
ecue  the  return  cannot  he  hcui,  for  the  9um 
of  forty,  dollars,  the  value  thereof  and  the 
costs  of  the  action."  The  respondent  here 
attacks  the  summons,  as  not  in  conformity 
to  the  statute  goreming,  as  he  alleges,  the 
form  of  a  summons  in  a  trial  justice's  court 
to  wit,  as  required  by  subdivision  16,  S  88, 
Code  Civ.  Proc.:  **When  twenty-five  or 
more  dollars  is  demanded,  the  complaint 
shall  be  served  on  the  defendant  twenty 
days,  and  when  less  than  that  sum  is  de- 
manded, five  days,  before  the  day  therein 
fixed  for  triaL  •  •  ♦"  In  the  case  now 
at  bar  the  respondent  claims  that  the  sum- 
mons and  complaint  fixed  the  4ay  of  trial 
at  less  than  20  days  from  the  day  fixed  for 
trial,  and  that  he,  having  interposed  such 
defense,  was  entitled  to  have  a  judgment 
denying  jurisdiction  In  the  trial  justice.  Aft- 
er a  careful  consideration  of  this  matter,  we 
cannot  agree  with  the^  circuit  judge  when 
he  sustained  this  contention  on  the  part  of 
the  respondent  at  this  bar.  Section  71  of 
our  Code  of  Civil  Procedure  expressly  au- 
thorizes, in  subdivision  11  thereof,  a  trial 
justice  to  exercise  civil  jurisdiction  in  ''an 
action  to  recover  possession  of  personal 
property  claimed,  that  the  value  of  which, 
as  stated  in  the  affidavit  of  the  plaintiff,  his 
agent  or  attorney,  shall  not  exceed  the  sum 
of  one  hundred  dollars,"  and  in -subdivision 
12  of  the  same  section,  among  other  things, 
provides:  ''And  the  said  trial  justice  shall 
at  the  same  time  [that  is,  at  the  time  the 
constable  seizes  the*  property,  and  delivers 
to  the  defendant  a  copy  of  the  bond,  affi- 
davit, and  complaint]  issue  a  summons,  with 
a  copy  of  the  undertaking,  directed  to  the 
defendant,  and  requiring  him  to  appear  be- 
fore said  trial  justioe  at  a  time  anKd  place 
to  he  therein  spedfledj  and  not  more  than 
twenty  days  from  the  date  thereof,  to  an- 
swer the  complaint  of  said  plaintiff;  and  the 
said  summons  shall  contain  a  notice  to  the 
defendant  that  in  case  he  shall  fail  to  appear 
at  the  time  and  place  therein  mentioned,  the 
plaintiff  will  have  judgment  for  the  posses- 
sion of  the  property  described  in  said  affi- 
davit, with  the  costs  and  disbursements  of 
the  action."  (Italics  ours.)  Now,  this  action 
la.  In  form  and  substance,  an  action  for  the 
recovery  of  specific  personal  property, 
known  as  "claim  and  delivery,"  whose  value 
Is  less  than  $100,  to  wit,  $40.  Every  inci- 
dent In  connection  with  the  papers  p;repared 
and  served  disclosed  this  fact  to  the  defend- 
ant. Will  the  mere  fact  that,  in  addition 
to  the  statutory  requirements  as  to  the  sum- 
mons (and,  we  may  add,  every  one  of  which 
has  been  scrupulously  complied  with  by  the 
plaintiff)  to  be  issued  by  the  trial  justice 
<who  also  complied  with  every  of  such  re- 


•  quirements),  there  was  Inserted  In  such  sum- 
mons a  notice  that.  In  the  event  the  lirop- 
erty  could  not,  from  any  cause,  be  returned 
to  the  plaintitf,  a  judgment  for  its  value 
would  be  given,  convert  this  action  into  one 
for  money?  We  do  not  think  so.  We 
think  the  judgment  of  the  trial  justice  would 
have  to  be,  in  case  the  property  sued  for 
could  not  be  returned,  for  the  value  of  such 
property,  provided  it  did  not  exceed  $100. 
Besides,  subdivision  15  of  section  88  pro- 
vides: 'The  provisions  of  tills  Code  of 
Procedure  respecting  forme  of  actions,  par- 
ties to  actions,  the  rules  of  evidence,  the 
times  of  commencing  actions,  •  •  •  shall 
apply  to  these  courts."  (Italics  ours.)  It 
follows,  therefore,  as  before  stated,  that  we 
cannot  agree  with  the  circuit  judge  \jfi  re- 
versing the  Judgment  of  the  trial  justice,  for 
want  of  Jurisdiction,  In  the  second  case 
above  entitled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  in  each  of 
the  two  above-entitled  actions  be  reversed, 
and  that  each  of  said  causes  be  remanded 
to  the  circuit  court  to  dismiss  the  appeal  in  each 
one  from  the  judgment  of  the  trial  justice  in 
favor  of  the  plaintiff. 

McIVER,  0.  J.  These  two  cases  were 
both  actions  for  claim  and  delivery  of  per- 
sonal property  (in  each  case  a  mule),  and 
tlie  difference  between  the  two  cases  was 
this:  In  the  case  first  stated,  there  was  no 
allegation  as  to  the  value  of  the  mule  sued 
for,  though  it  was  admitted  on  the  argu- 
ment here  that  such  value  exceeded  the  sum 
of  $25;  but  in  the  second  case  the  allega- 
tion was  that  the  mule  sued  for  was  of  the 
value  of  $40,  and  judgment  was  demanded 
for  that  sum  in  case  a  delivery  of  the  mule 
could  not  be  had.  This  difference,  under 
the  view  which  I  take  of  the  question  pre- 
sented for  decision,  is  immaterial,  and 
hence  what  few  remarks  I  shall  make  will 
apply  to  both  cases.  The  question  present- 
ed, as  I  understand  it,  is  whether  the  trial 
justice  had  jurisdiction  of  the  cases.  The 
denial  of  such  jurisdiction  seems  to  be  bas- 
ed solely  upon  the  ground  that  neither  of 
the  defendants  had  received  such  notice  of 
the  time  of  trial  as  is  required  by  statute. 
There  are  two  separate  and  distinct  provi- 
sions in  the  CJode  upon  the  subject,— one 
found  in  subdivision  12  of  section  71,  mani- 
festly applicable  to  actions  of  claim  and 
delivery  only;  and  the  other  in  subdivision 
16  of  section  88  of  the  Code  of  Civil  Pro- 
cedure, which  seems  to  be  applicable  to  ac- 
tions for  the  recovery  of  money.  In  the 
former  the  provision  is  that  the  trial  justice 
shall  issue  a  summons  directed  to  the  de- 
fendant, "requiring  him  to  appear  before 
said  trial  justice  at  a  time  and  place  to  be 
therein  specified,  and  not  more  than  twenty 
days  from  the  date  thereof,  to  answer  the 
complaint  of  said  plaintiff."  But  in  the 
other  section  of  the  Ck>de  above  referred  to. 
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as  amended  by  the  act  of  December  22, 
1891  (20  St  at  Large,  p.  1113),  which  amend- 
ment does  not  seem  to  hare  been  incor- 
porated in  the  ReTlsed  Code  of  1893,  the 
provision  is  aa  follows:  "When  twenty-five 
or  more  dollars  is  demanded,  the  complaint 
shall  be  served  on  the  defendant  not  less  than 
twenty  days,  and  where  less  than  that  sum 
is  demanded,  not  less  than  five  days,  before 
the  day  therein  fixed  for  trial."  So  that,  in 
actions  in  a  trial  justice's  court  for  claim  and 
delivery  of  personal  property,  the  Code  re- 
quires that  the  time  specified  in  the  sum- 
mons for  trial  shall  be  ''not  more  than  twen- 
ty days  from  the  date  thereor*  (the  sum- 
mons); while  in  actions  for  the  recovery  of 
money  in  a  trial  Justice's  court,  where  |25 
or  more  is  demanded,  the  requirement  is  that 
"the  complaint  shall  be  served  on  the  de- 
fendant not  less  than  twenty  days  •  •  • 
before  the  day  therein  fixed  for  trial."  If, 
therefore,  these  actions  should  be  regard- 
ed as  actions  for  claim  and  delivery,  as  I 
think  they  must  be,  then  the  requirement  of 
the  statute  has  been  complied  with  if  the 
day  fixed  for  trial  was  "not  more  than  twen- 
ty days"  from  the  date  of  the  summons, 
and  the  Jurisdictional  objection  is  without 
foundation.  Now,  in  the  first  case  the  date 
of  the  summons,  as  it  appears  in  the  "case," 
was  the  26th  day  of  February,  1895,  which, 
it  was  conceded  at  the  hearing,  was  a  mis- 
print, January  being  the  true  date,  and  the 
day  fixed  for  the  trial  was  the  14th  of  Feb- 
ruary, 1895,  which  was  clearly  within  the 
20-d&j  limit;  and  in  the  second  case  the 
date  of  the  sumonons,  as  It  appears  in  the 
"case,"  was  the  28th  of  January,  1895,  and 
the  day  fixed  for  the  trial  of  that  case  was 
the  15th  of  February,  1895,  which  was  like- 
wise clearly  within  the  20-day  limit 

None  of  the  cases  which  have  been  cited 
have  any  application  to  the  question  pre- 
sented here.  In  Simmons  v.  Cochran,  29 
S.  C.  31.  6  S.  E.  859,  the  time  fixed  for  the 
trial  exceeded  the  20-day  limit;  and  hence, 
the  statutory  requirement  not  having  been 
complied  with,. it  was  properly  held  that  the 
trial  Justice  had  no  Jurisdiction.  In  Ad- 
kins  V.  Moore,  43  S.  C.  173,  20  S.  E.  985,  the 
action  was  not  for  claim  and  delivery,  but 
for  the  recovery  of  money;  and  hence  It 
was  very  properly  held  by  Mr.  Justice  Gary 
that,  the  defendant  not  having  received  the 
notice  as  required  by  the  statute,— -the  full 
20  days,— the  trial  Justice  had  no  Jurisdic- 
tion. In  Rosamond  v.  Earle  (S.  C.)  24  S.  E. 
44,  the  court  held  that  the  defendant  hav- 
ing voluntarily  appeared  and  pleaded  to  the 
merits,  had  waived  any  objection  as  to  due 
notice  of  the  trlaL 

For  these  reasons  I  think  the  Judgment  of 
the  circuit  court  in  both  of  the  cases  stated 
In  the  title  should  be  reversed,  and  the  cases 
should  be  remanded  to  the  circuit  court 
with  instructions  to  afiirm  the  Judgment  of 
the  trial  Justice  In  each  case,  inasmuch  as 
the  other  grounds  of  appeal  from  the  Judg- 


ment of  the  trial  Justice  appear  to  have  been 
abandoned  at  the  hearing  before  the  drcolt 
court 

GARY,  J^  did  not  hear  this  caao. 


(17  8.  C.  1T&) 
GREER  V.  LATIMER. 
(Supreme  Court  of  South  Oaroiina.     July  16; 
1896.) 

EVIDBNOK— AOTIOX  ON  CONTRACT— PlBADINO—S^ 

FBOT  ov  Admissions— Leoai*  Cos- 
olusions—Interbst. 

1.  Upon  an  issue  as  to  the  expense  incurred 
by  a  defendant  in  defending  himself  against  lia- 
bility on  a  certain  claim,  where  there  were  oth- 
er claims  also  involved  in  the  same  action, 
statements  made  by  defendant  to  his  attorney 
when  he  paid  them  for  their  services  as  to  how 
much  of  the  fee  was  to  be  applied  on  the  claim 
in  question  are  comkietent  evidence,  its  weight 
being  for  the  jury. 

2.  In  ah  action  on  a  written  contract  not 
under  seal,  which  does  not  import  or  express  a 
consideration,  the  burden  is  on  plaintiff  to  allege 
and  prove  a  consideration,  ana  defendant  may 
rely  on  want  of  consideration  without  pleading 
it  as  an  affirmative  defense. 

3.  An  admission  in  an  answer  that  the  al- 
legations of  a  paragraph  of  the  complaint  are 
true  does  not  admit  that  plaintiff  is  entitled  to 
interest  as  stated  in  said  paragraph;  such  state- 
ment being  a  conclusion  of  law,  and  not  an  al- 
legation of  fact 

4.  In  an  action  on  a  promise  to  i>ay  plaintiff 
a  sum  Qf  money  in  case  the  promisor  should  not 
be  compelled  to  pay  a  certain  claim  against 
him,  less  the  expense  of  defending  against  such 
claim,  it  not  appearing  that  the  money  was  the 
property  of  plaintiff,  defendant  cannot  be  chaz^ 
ged  with  interest  on  the  entire  amount  from  the 
date  of  the  promise,  no  sum  being  demandable 
until  the  happening  of  the  contingency  named. 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county;  Benet  Judge. 

Action  by  P.  Alice  Greer  against  J.  P.  Lat- 
imer. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Charge  of  the  Court 

"Mr.  Foreman  and  GtenUemen  of  the  Jury: 
It  is  not  often  that  a  case  is  so  placed  be- 
fore a  Jury  that  there  is  scarcely  any  issue 
of  law  to  decide,  and  very  few  issues  of 
fact  In  this  case  the  plaUitiffs  set  forth 
certain  allegations  in  the  first  and  second 
paragraphs  of  the  complaint  and  the  de- 
fendant admits  them.  The  only  issue  be- 
fore you  now  la  how  much,  If  at  all,  is  the 
amount  of  three  hundred  and  thirty-five 
dollars  to  be  reduced  on  account  of '  fees 
and  expenses  incurred  in  defending  a  cer- 
tain suit  As  you  heard  repeatedly  In  the 
trial  on  the  2d  of  May,  1880,  Dr.  Latimer 
signed  tills  paper  [reading:  'This  is  to  cer- 
tify that  I  have  received  from  M.  F.  Ansel, 
Atty.,'  etc.].  That  of  course,  is  binding 
upon  Dr.  Latimer.  He  here  promises  to  pay 
Mrs.  Greer  three  hundred  and  thirty-five 
dollars,  less  the  expense  In  defending  a  cer- 
tain suit  provided  he  is  not  called  upon  to  ac- 
count to  the  estate  of  Hewlett  SulllYan  tot 
a  Judgment  obtained  by  Mr.  Greer  against 
him.     In  the  second  paragraph  of  the  com- 
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pl&lnt,  it  says  that  he  was  not  called  on  to 
account,  and  the  defendant  admits  that  he 
was  not  called  on  to  account;  bo  the  only 
^niestion  for  you  is,  what  expense  did  he  in- 
cur in  defending  that  Greer  Jadgment?  and, 
when  yon  ascertain  tliat,  deduct  that  from 
the  three  hundred  and  thirty-flTe  dollars 
which  he  admits  he  promised  to  Mrs.  Greer. 
The  defendant  sets  up,  however,  a  counter- 
claim, allegiAC  that  Mrs.  Greer  owes  him, 
on  account  of  a  note,  fifty  dollars  and  inter- 
est from  date  at  7  per  cent.,  and  that  no 
part  of  the  same  has  been  paid.  The  plain- 
tiff, replying  to  that  counterclaim,  admits 
that  she  gave  some  note  to  the  defendant, 
but  demands  strict  proof  of  same,  and  says 
that  the  defendant  had  in  his  possession  a 
note  of  about  the  ^ame  amount,— the 
Scruggs  note,— which  was  paid." 

Mr.  Ansel:  "The  Greer  note  was  for  fifty 
dollars,  and  the  Scruggs  note  forty-four  dol- 
lars, and  four  payments  on  ic,  which  should 
be  credited  on  the  Greer  note;  so  the  coun- 
terclaim now  amounts  to  ten  dollars  and  in- 
terest" 

The  Court:  **Then  it  is  admitted  by  the 
plaintiff  that  Mrs.  Greer  does  owe  him  ten 
dollars  and  interest  It  seems  from  the 
testimony  that  Dr.  Latimer,  executor  of 
Hewlett  Sulliyan's  estate,  was  sued;  that 
an  effort  was  made  to  deprive  him  of  his 
office  of  executor,  and  to  appoint  a  receiver; 
and  that,  in  his  answer,  he  set  up  an  ac- 
count of  thirty-one  thousand  dollars.  And, 
by  the  way,  it  was  stated  in  testimony  that 
the  estate  of  Hewlett  Sullivan  was  valued  at 
one  hundred  thousand  dollars,  and  it  was 
stated  on  the  stand,  I  thlnlc,  that  it  was  not 
worth  that  much.  The  Greer  Judgment 
was  some  eleven  hundred  dollars,  and  Dr. 
Latimer  agreed  that  if  £e  was  not  required 
to  pay  that,  that  he  would  pay  Mrs.  Greer 
three  hundred  and  thirty-five  dollars;  and 
you  have  heard  testimony  of  counsel  who 
represented  Dr.  Latimer  in  that  case.  You 
heard  counsel  testify  as  to  .what  was  in- 
volved in  the  case,  and  some  nf  them  were 
asked  what  was  the  relative  importance  of 
the  G/eer  Judgment  to  the  rest  involved  in 
the  case.  'Dr.  Latimer  said  he  paid  about 
eleven  hundred  dollars  in  fees.  Now,  it  is 
for  you  to  say  whether  that  eleven  hun- 
dred dollars  was  paid  in  defending  the 
Greer  Judgment,  or  was  it  in  part  for  de- 
fending his  suit  to  oust  him  as  executor  and 
other  matters?  From  what  you  have  heard 
to-day  here,  you  will  have  to  decide.  If 
the  Greer  Judgment  was  defended  in  that 
suit,  what  was  its  importance  with  regard 
to  the  proceedings  to  remove  Dr.  Latimer 
as  executor  and  the  litigation  for  thirty-one 
thousand  dollars?  If  he  lias  paid  out  eleven 
hundred  dollars  in  fees,  was  that  amount 
paid  in  defending  the  Greer  Judgment,  or 
was  it  paid  to  counsel  for  all  of  the  issues, 
including  the  Greer  Judgment,  and,  if  so, 
what  amount  of  the  fees  should  be  regard- 
ed as  a  reasonable  fee  to  be  paid  the  attor- 


nets  for  their  services  as  regards  the  €hreer 
Judgment?  Ton  must  say,  therefore,  how 
much  of  the  bill  of  fees  as  testified  to  is  to 
be  regarded  as  defending  the  Greer  Judg- 
ment;  and,  in  fixing  the  fee,  you  will  be 
guided  by  a  reasonable  amount  A  Jury  is 
never  .to  be  too  liberal  or  too  stingy.  If 
you  come  to  the  conclusion  from  the  testi- 
mony that  the  services  rendered  In  defend- 
ing the  Greer  Judgment  by  Dr.  Latimer 
were  reasonably  worth  eleven  hundred  dol- 
lars, say  so.  If  you  come  to  the  conclusion 
that  simply  as  to  the  Greer  Judgment,  that 
a  small  amount  would  be  a  reasonable  fee, 
why/  say  so,  on  the  testimony.  Counsel  for 
the  plaintiff  here  concedes  that  he  would 
not  object  to  your  finding  fifty  dollars  as  a 
reasonable  fee.  So,  gentlemen,  you  will 
take  the  case,  and  decide  whether  Mrs. 
Greer  has  been  paid  anything,  or  has  the 
amount  which  Dr.  Latimer  was  to  pay  her 
been  all  taken  up  in  defending  tfie  Greer 
Judgment.  If  it  has  not,  then  you  will  say 
how  much  is  to  be  paid  her.  If  you  come 
to  the  conclusion  that  Mrs.  Greer  is  to  re- 
cover anything  at  all,  you  will  calculate  the 
interest  at  7  per  cent,  on  three  hundred  and 
thirty-five  dollars  from  the  2d  of  May,  1890, 
and  then  deduct  what  you  think  will  be  a 
reasonable  amount  to  be  allowed  Dr.  Lati- 
mer for  lawyers*  fees  in  defending  the  Greer 
Judgment  If  he  has  paid  the  lawyers  for 
defending  the  Greer  Judgment,  he  is  enti- 
tled to  have  a  credit  for  that  amount  And 
you  will  also  consider  the  counterclaim." 

Exceptions. 

**(i)  In  ruling  incompetent  the  question 
asked  the  witness  Jos.  A  McCullough,  "How 
much  of  that  [fee]  reasonably  ought  to  have 
gohe  to  your  services  in  defending  this  very  , 
Greer  Judgment?  said  question  being  rele- 
vant, since,  under  his  honor's  charge,  the 
Jury  was  required  to  say  'how  much  of  the 
bill  of  fees  as  testified  to  is  to  be  regarded 
as  defending  the  Greer  Judgment.'  (2)  In 
not  allowing  the  witnesses  for  the  defend- 
ant, Jos.  A  McCullough  and  J.  A  Mooney, 
to  tell  the  directions  given  them  by  the  de- 
fendant at  the  time  he  i)ald  them  moneys 
for  services  rendered  him  individually,  and 
as  executor,  in  litigation  of  which  defend- 
ing the  Greer  Judgment  was  a  part,  as  to 
the  proportion  of  their  said  fees  to  be  cred- 
ited on  account  of  defending  the  Greer  Judg- 
ment; said  testimony  being  competent  and 
responsive  to  the  issues  made  by  the  plead- 
ings. (3)  In  not  permitting  the  witness  J. 
A.  Mooney  to  testify  as  to  the  contents  of 
a  lost  receipt  which  he  gave  the  defendant 
for  moneys  paid  him  by  defendant  in  his 
official  and  individual  capacity  for  repre- 
senting him  in  an  action  in  which  it  was 
necessary  ,  to  defend  the  Greer  Judgment, 
which  receipt  stated  the  amount  paid  on 
account  thereof;  said  question  and  answer 
being  relevant  to  show  the  funount  actually 
paid    by    the   defendant   in   defending   the 
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Greer  judgment  (4)  In  not  allowing  the 
said  witness  to  testify  as  to  what  defend- 
ant told  him  at  the  time  said  receipt  was 
given,  said  testimony  being  part  of  the  res 
gestse.  (5)  In  not  allowing  the  defendant 
to  testify  as  to  the  contents  of  the  said 
receipt,  the  loss  of  same  haying  been  es- 
tablished, dnd  in  holding  with  reference 
thereto,  'You  cannot  state  what  that  receipt 
contains,  because  Hr.  Mooney  stated  that 
that  receipt  was  drawn  according  to  your 
instructions;'  defendant  having  previously 
testified  that  said  receipt  was  drawn  *not 
fully*  according  to  his  instructions,  and, 
even  if  It  were,  he  had  a  right  to  direct  the 
application  of  the  money  paid  by  him  to  his 
attorney.  (6)  In  ruling  incompetent  and  not 
allowing  the  witness  George  W.  Dillard  to 
answer  the  question,  *Do  you  know  the  con- 
tents of  that  receipt?'  said  receipt  having 
been  placed  In  his  hands,  and  misplaced  by 
him,  and  the  said  question  being  material 
to  the  Issues  in  said  case.  (7)  In  not  allow* 
ing  attorney  for  the  defendant  to  argue  the 
question  of  nudum  pactum  to  the  Jury  as  a 
matter  of  evidence,  and  in  holding  that  de- 
fendant could  not  avail  himself  of  such 
matter  unless  specially  pleaded.  (8)  In 
charg^g  the  jury  with  reference  to  the 
agreement  of  defendant  sued  on,  That,  of 
course,  is  binding  upon  Dr.  Latimer;'  where- 
as he  should  have  held  that  it  was  not  bind- 
ing xmless  based  upon  a  valuable  consid- 
eration. (9)  In  charging  the  jury  that  if  the 
Greer  judgment  was  part  of  another  suit, 
and  was  defended  in  that  suit,  it  was  for 
them  to  decide  its  relative  importance;  such 
question  being  one  of  law,  to  be  decided  by 
the  court  upon  an  inspection  of  the  plead- 
ings and  record.  (10)  In  charging  the  jury 
^that  it  was  for  them  to  fix  a  reasonable  fee 
to  be  paid  the  attorneys  for  the  defendant 
in  defending  the  Greer  judgment;  whereas, 
under  the  agreement  sued  on,  the  only  ques- 
tion to  be  determined  with  reference  there- 
to was  the  'expense  incurred  in  defending 
the  same.'  (11)  In  charging  the  jury:  If 
you  come  to  the  conclusion  that  Mrs.  Greer 
is  to  receive  anything  at  all,  you  will  calcu- 
late the  interest  at  7  per  cent  on  three  hun- 
dred and  thirty-five  dollars,  from  the  2d  day 
of  May,  1890;'  said  agreement  not  being  an 
interest-bearing  obligation,  and,  in  any 
event,  not  from  its  date,  since  the  liability 
of  the  defendant  and  the  duty  to  pay  did 
not  arise,  if  at  all,  at  that  time." 

A.  0.  Welbom,  G.  W.  Dill,  and  Jos.  A.  Mc- 
Cullough,  for  appellant  0)thran,  Wells,  An- 
sel &,  Cothran,  for  respondent 

McIVER,  0.  J.  The  action  in  this  case  is 
based  upon  a  contract  in  writing  bearing  date 
May  2,  1890,  a  copy  of  which  is  set  out  in  the 
first  paragraph  of  the  complaint  which  reads 
as  foUows:  'Tliis  is  to  certify  that  I  have 
this  day  received  of  M.  P.  Ansel,  Atty.,  three 
hundred  and  thirty-five  dollars,  my  third  of 


the  amount,  less  costs,  fees,  and  expenses,  of 
the  comproihise  made  of  the  judgment  of  Greer 
&  Moseley  vs.  A.  L.  Herren,  and  agree  that  tf 
I  am  not  made  to  account  to  the  estate  cf 
Hewlett  Sullivan,  dec'd,  for  a  judgment  ob- 
tained by  J.  N.  Greer  against  me,  and  as- 
signed by  J.  N.  Greer  to  Mrs.  P.  Alice  Greer, 
and  by  her  to  Hewlett  Sullivan,  and  by  Hew- 
lett Sullivan  to  me,  then  I  am  to  pay  said 
sum  to  Mrs.  P.  Alice  Greer,  less  expense  in- 
curred in  defending  same."  In  the  second 
paragraph  of  the  complaint  the  allegation  Is 
that  the  defendant  LAtimer,  did  not  have  to 
account  to  the  estate  of  Hewlett  Sullivan  for 
the  judgment  obtained  by  J.  N.  Greer  against 
him;  and  in  the  third  paragraph  of  the  com- 
plaint the  allegation  is  'that  defendant  has 
paid  no  part  of  said  sum  of  three  hundred 
and  thirty-five  dollars,  and  the  same,  with 
interest,  at  the  rate  of  seven  per  cent  per 
annum,  from  May  2,  1890,  is  due  plaintill." 
The  answer  of  defendant  after  having  been 
twice  amended,  was  an  admission  of  the  alle- 
gations of  the  complaint  with  an  allegation 
that  in  defending  himself  against  the  attempt 
to  charge  him  with  the  amount  of  the  judg- 
ment obtained  by  J.  N.  Greer  against  him,  he 
incurred  an  expense  of  $8(X).  The  defendant 
also  pleaded,  as  a  counterclaim,  the  amoimt 
of  a  note  for  $50,,  bearing  date  August  SI. 
1889,  with  interest  from  that  date;  and  judg- 
ment was  demanded  by  defendant  against 
plaintiir  for  the  amount  due  on  said  note,  as 
well  as  for  the  sum  of  $800,  less  the  sum  of 
$335,  mentioned  in  the  contract  a^  cop^  of 
which  is  set  out  above.  The  counterclaim 
based  upon  the  $50  note  above  mentioned 
seems  to  have  been  reduced  by  payments  to 
the  sum  of  $10,  besides  Interest,  as  to  which 
there  does  not  appear  to  have  been  any  real 
controversy;  the  real  controversy  being  as 
to  the  amount  of  the  expenses  incurred  by 
Latimer  in  his  successful  effort  to  avoid  ac- 
countability to  *the  estate  of  Hewlett  Sullivan 
for  the  amount  of  the  J.  N.  Greer  judgment. 
After  the  testimony  was  closed,  the  jury  were 
charged  by  his  honor,  Judge  Benet,  as  is  set 
out  in  the  "case";  and  the  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  the  sjim  of 
$388.40,  on  the  4th  December,  1895.  Judgment 
having  been  entered  on  this  verdict  defendant 
appeals,  upon  the  several  grounds  set  out  in 
the  record,  which  need  not  be  repeated  here, 
as  we  propose  to  consider  the  several  ques- 
tions presented  by  these  grounds.  Instead  of 
considering  the  grounds  seriatim 

The  first  six  grounds  raise  the  question  as 
to  the  competency  of  certain  testimony  offered 
by  defendant  and  excluded  by  the  circuit 
judge.  The  seventh  and  eighth  grounds  raise 
the  question  as  to  whether  there  was  error  on 
the  part  of  the  circuit  judge  in  his  ruling,  and 
in  his  charge  to  the  jury,  as  to  the  point  that 
the  contract  upon  which  plaintiff's  action  was 
based  was  nudum  pactum.  The  ninth  and 
tenth  grounds  impute  error  to  the  circuit  judge 
in  his  instructions  to  the  jury  as  to  fixing 
what  would  be  a  reasonable  fee  for  the  pro- 
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CesBioDal  nrTlces  rendered  Latimer  in  resist- 
ing the  attempt  to  charge  him  with  the 
amount  6f  the  J.  N.  Greer  Judgment  The 
eleventh  and  last  ground  raises  the  question 
vvhether  the  plaintiff  was  entitled  to  interest 
on  the  contract  sued  on. 

Becurring  now  to  these  questions  in  their 
order,  we  wUl  first  consider  the  question  as  to 
the  competency  of  the  testimony.  For  a  prop- 
er understanding  of  this  question,  it  will  be 
necessary  to  state  certain  undisputed  facts 
appearing  In  the  "case."  It  appears  that  an 
action  was  instituted  by  some  of  the  parties 
interested  in  the  estate  of  Hewlett  Sullivan 
against  the  defendant  J.  P.  LAtimer  and  John 
H.  Latimer,  as  executors  of  the  will  of  Hew- 
lett Sullivan,  for  the  purpose,  among  other 
things,  of  having  those  executors  removed, 
and  a  receiver  of  the  estate  appointed,  as 
well  for  the  purpose  of  requiring  an  account- 
ing from  said  executors,  and  for  a  final  set- 
tlement of  the  estate.  One  of  the  questions 
raised  in  that  case  was  whether  the  defend- 
ant, J.  P.  Latimer,  should  be  required  to  ac- 
count for  the  amoimt  of  the  J.  N.  Greer  Judg- 
ment Several  counsel  were  employed  by  the 
executors  in  that  action,  to  whom  they  paid 
large  fees;  and  the  real  controversy  in  this 
case  was  how  much  of  such  fees  were  prop 
erly  to  be  considered  as  expense  incurred  by 
Latimer  in  resisting  the  attempt  to  charge 
him  with  the  amount  of  the  Greer  Judgment 
To  show  this,  defendant  offered  these  counsel 
as  witnesses,  and  the  effort  was  to  show  by 
these  counsel  how  much  of  the  fees  paid  them, 
respectively,  were  properly  to  be  credited  to 
their  professional  services  in  resisting  the  at- 
tempt to  charge  defendant  with  the  Greer 
Judgment,  and  how  much  thereof  should  be 
credited  to  their  professional  services  in  de- 
fending Latimer  on  the  other  points  involved 
in  the  case.  As  might  have  been  expected, 
these  gentlemen  found  it  difficult,  if  not  im- 
possible, to  specify  what  portion  of  the  fees 
received  by  them  should  have  been  properly 
credited  to  their  services  in  regard  to  the 
Greer  Judgment,  and  what  should  have  been 
properly  credited  to  their  services  on  the  other 
points  Involved  In  the  case.  When,  therefore, 
Mr.  McCuUough,  the  first  witness  examined 
as  to  this  point,  after  stating  that  the  whole 
amount  of  his  fee  in  the  case  was  $750,  was 
asked  what  portion  of  that  amount  should  have 
reasonably  gone  to  his  services  in  reference  to 
the  Greer  Judgment,  although  the  question 
was  at  first  objected  to  as  speculative  evi- 
dence, yet  the  court  ruled  that  "the  witness 
might  state  what  proportion  of  that  fee  would 
have  reasonably  been  applicable  to  the  Greer 
judgment";  and,  as  a  matter  of  fact,  it  ap- 
peals that  the  witness  was  permitted  subse- 
quently to  say  that,  apart  from  what  Latimer 
told  him.  It  would  be  impossible  for  him  to 
state  what  would  have  been  a  fair  proportion 
of  the  fee  applicable  to  the  Greer  Judgment 
We  do  not  think,  therefore,  that  there  is  any 
practical  baais  for  defendant*8  flxBt  ground  of 
appeal. 


The  Becond,  third,  fifth,  and  sixth  grounda 
of  appeal  all  turn  upon  the  question  wheth- 
er there  waa  error  in  rallng  that  it  was  in- 
competent for  the  witnesses  therein  mention- 
ed to  testify  as  to  what  Latimer  told  them, 
at  the  time  he  paid  their  fees,  what  amount 
thereof  was  applicable  to  their  services  in 
the  matter  of  the  Greer  Judgment,  and  also 
in  ruling  that  the  witnesses  could  not  testify 
as  to  the  contents  of  a  lost  receipt,  because 
it  was  dictated  by  Latimer.  It  will  be  015- 
served  that  the  question  here  is  as  to  the 
competency  of  the  testimony,  and  not  as  to 
its  effect  or  sufficiency.  The  Inquiry  was 
as  to  amount  of  the  expense  Incurred  by 
Latimer  in  the  matter  of  the  Greer  Judgment 
Surely,  Latimer  was  a  competent  witness  to 
prove  what  expense  he  had  Incurred,  and 
what  amount  he  had  paid,  and  to  whom. 
If  so,  then  why  would  it  be  incompetent  for 
these  professional  .gentlemen,  who  had 
claims  against  Latimer  for  services  rendered 
him  in  that  particular  matter,  as  weU  as  in 
other  matters,  to  say  that,  when  they  re- 
ceived the  money,  they  were  told  by  Latimer 
that  so  much  was  Intended  by  him  as  pay 
for  their  services  in  one  matter,  and  so  much 
for  other  matters?  Is  this  anything  more 
than  the  well-settled  doctrine  that  a  debtor 
owing  two  debts  to  the  same  person  has  the 
right  to  direct  the  application  of  any  pay- 
ment he  may  make,  at.  the  time  of  making 
such  payment,  to  the  one  debt  or  the  other, 
as  he  may  choose,  or  to  direct  that  so  much 
of  the  payment  shall  be  applied  to  the  one 
debt,  and  so  much  to  the  other.  And  was  it 
ever  doubted  that  it  was  competent  for  the 
debtor  to  show  what  directions  he  had  given, 
at  the  time  of  making  the  payment,  as  to 
the  application  of  such  payment?  The  same 
principle  applies  to  the  offer  to  prove  the 
contents  of  the  receipt,  which  had  been 
shown  to  be  lost;  and  the  fact  that  Latimer 
dictated  the  terms  of  the  receipt  cannot  af- 
fect the  question.  We  think,  therefore,  that 
these  exceptions  are  well  taken.  Of  course, 
we  are  not  to  be  understood  as  holding  that 
whatever  the  defendant  may  have  said  aa 
to  the  amount  to  be  applied  to  the  profession- 
al services  In  the  matter  of  the  Greer  Judg- 
ment should  be  conclusive,  for  we  are  con- 
sidering the  competency  of  the  testimony, 
and  not  Its  force  and  effect  We  supi)08e 
that,  under  the  terms  of  the  agreement  upon 
which  the  action  was  based,  the  defendant 
could  only  claim  credit  for  any  expenses  rea- 
sonably incurred,  and  not  any  expense  which 
he  may  have  chosen  to  pay;  and  that  it 
would  be  for  the  Jtiry  to  say  whether  the  ex- 
pense Incurred  was  reasonable  and  proper. 

Our  next  inquiry  is  as  to  the  question  of 
nudum  pactum,  raised  by  the  seventh  and 
eighth  exceptions.  It  appears  that  the  ques- 
tion as  to  whether  the  agreement  upon  which 
the  action  was  based  was  nudum  pactum 
was  raised  for  the  first  time  by  one  of  the 
counsel  for  defendant  in  his  argument  be- 
fore the  Jury,  in  response  to  which  counsel 
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for  plaintiff  e<mtended  that  want  of  consid- 
eration was  an  aflarmatlTe  defense,  and  must 
be  specially  pleaded.  The  conrt  having  held 
that  the  position  contended  for  by  plaintiff's 
counsel  was  w^  taken,  counsel  for  defend- 
ant moved  to  amend  the  answer  so  as  to 
plead  nudum  pactum,  which  motion  was  re- 
fused. The  seventh  exception  imputes  error 
in  this  ruling,  and  the  eighth  exception  char- 
ges error  in  not  instructing  the  jury  that  the 
agreement  wa*^  not  binding  unless  based 
upon  a  valuable  consideration.  It  win  be  ob- 
served that  the  agreement  set  out  in  the 
complaint  as  the  basis  of  the  action  states 
no  con&ideration  for  the  promise  therein  con- 
tained. That  agreenent,  lacking  some  of  the 
essential  elements  of  a  promissory  note,  and 
not  being  under  seal,  does  not  of  itself  im- 
port a  consideration;  and  hence  it  would 
seem  that,  according  to  the  rules  of  plead- 
ing, a  consideration  should  have  been  averred 
and  proved.  There  is  nothing  either  in  the 
pleading  or  the  evidence  to  suggest  why 
Latimer  should  have  promised  to  pay  the 
plaintiff  the  sum  of  money  therein  mention- 
ed, expressed  to  be  **my  third"  of  the  pro- 
ceeds of  a  certain  compromise  of  another 
claim,  with  which,  so  far  as  appears,  the 
plaintiff  had  no  connection,  less  the  exx)enses 
Incurred  by  him  In  another  matter.  It  seems 
to  us  that  this  was  a  very  proper  case  In 
which  defendant  might  have  claimed  that 
the  promise  for  the  breach  of  which  he  was 
sued  was  without  consideration,  and  there- 
fore created  no  legal  obligation  enforceable 
by  action,  without  specially  pleading  such  a 
defense;  for  if  the  agreement  did  not,  on  Its 
face,  import  a  consideration,  and  none  was 
either  alleged  or  proved,  then  the  real  de- 
fense was  that  the  plaintiff  had  failed  to 
make  out  all  the  material  facts  of  her  case 
necessary  to  a  recovery,  and  was  not  in  fact 
an  affirmative'  defense.  If  a  consideration 
was  necessary  to  give  the  promise  upon 
which  plaintiff  relied  any  legal  or  binding 
force,  then,  surely,  the  defendant  might,  by 
way  of  defense,  rely  upon  the  fact  that  plain- 
tiff had  failed  either  to  allege  or  prove  one 
of  the  elements  material  and  necessary  to  the 
maintenance  of  the  action,  without  specially 
pleading  such  defense,  because  it  was  nega- 
tive rather  than  affirmative  in  its  character. 
It  may  be  quite  possible  that  if  the  plain- 
tiff's action  had  been  based  upon  an  agree- 
ment which,  upon  its  face.  Imported  a  con- 
sideration, as,  for  instance,  a  promlssOTy 
note,  then  it  would  be  unnecessary,  in  such 
a  case,  to  either  allege  or  prove  a  considera- 
tion. It  might  be  necessary  to  plead  special- 
ly a  want  of  consideration  before  defend- 
ant could  avail  himself  of  the  b^heflt  of 
%uch  a  defense.  But  this  is  not  such  a  case. 
Th^se  views  are  without  the  support  of  au- 
thority, as  may  be  seen  in  4  Bnc  PL  &  Prac 
946.  The  case  of  Derry  v.  Holman,  27  S.  0. 
621,  more  fuUy  reported  in  2  S.  B.  841,  cited  by 
counsel  for  respondent,  is  not  in  point,  for  there 
the  action  was  based  upon  a  promissory  note 


which  Imported  a  consideration;  and  the  elEort 
was  to  set  up  a  failure,  not  a  want,  of  con- 
sideration, without  pleading  such  a  defense  Id 
the  answer,  which  it  was  held  could  not  be 
dona  Here,  however,  the  effort  was  to  set 
up  a  want  of  consideration  as  a  defense  to 
an  action  based  upon  an  agreement  which 
did  not  import  a  consideration.  The  differ- 
ence^ it  seems  to  us,  is  obvious.  It  se^ns 
to  us,  therefore,  that  the  point  raised  by 
these  exceptions  Is  weU  taken,  though  we 
could  not  sustain  the  eighth  standing  by 
itself,  for  the  reason  that  the  circuit  judge 
was  not  requested  to  charge  as  it  is  claimed 
in  that  exception  he  should  have  charged. 
But  as  the  circuit  Judge  had  already  ruled 
that  the  want  of  consideration  could  not  be 
set  up  as  a  defense,  because  not  specially 
pleaded,  it  would  have  been  useless  to  re- 
quest such  a  charge. 

From  what  has  already  been  said,  we  do 
not  think  that  either  the  ninth  or  tenth  ex- 
ceptions can  be  sustained.  It  was  clearly  a 
question  of  fact  for  the  jury  to  determine 
what  was  the  expense  reasonably  incurred 
by  Latimer  in  protecting  himself  from  the 
attempt  to  charge  him  with  the  amount  of 
the  Greer  judgment  No  amount  was  fixed, 
and  hence  the  rule  is  well  settied  that  the 
jury  must  fix  what,  in  their  judgment,  un- 
der all  the  circumstances,  would  be  a  rea- 
sonable amount  We  are  unable  to  see  how 
it  could  be  regarded  as  a  question  of  law. 

The  only  remaining  question  is  that  pre- 
sented by  the  eleventh  exception,— whether 
plaintiff  was  entitied  to  interest  Upon  this 
point  the  jury  were  instructed  to  calculate 
the  interest  on  $335  from  the  2d  of  May, 
1890,  the  date  of  the  agreement  and  then 
deduct  what  they  might  think  was  a  rea- 
sonable amount  to  be  allowed  defendant  ton: 
the  expenses  incurred  by  him  in  protecting 
himself  against  the  effort  to  <:harge  him  with 
the  Greer  Judgment;  and  this  instructicm  la 
the  basis  of  the  last  exception. 

Before  considering  the  general  question  as 
to  whether  this  dalm  is  an  interest-bearing 
demand,  it  will  be  proper  to  dispose  of  the 
posltiim  taken  by  counsel  for  respondent  as 
to  the  effect  of  the  x^eadings  upon  this  ques- 
tion. In  his  argument  here,  he  says:  '*Bnt 
for  defendant's  admission  that  the  amount 
claimed,  with  interest  from  May  2,  1890, 
was  due  to  plaintiff,  the  discussion  of  this 
question  would  be  more  difficult  than  it  is." 
This  remark  is,  we  think,  based  upon  a  mis- 
conception of  the  pleadings.  While  it  is 
quite  true  that  in  the  third  paragraph  of 
the  complaint  it  is  alleged  **that  defendant 
has  paid  no  part  of  said  stmi  of  three  hun- 
dred and  thirty-five  dollars,  and  the  same, 
with  Interest  at  the  rate  of  seven  per  cent 
per  annum,  from  May  2,  1890,  is  due  plain- 
tiff," the  allegations  of  which  paragraph  are 
admitted  in  the  amended  answers,  yet  the 
well-settied  rule  of  code  pleading  is  that 
allegations  and  admissions  bi  the  pleadings 
relate  only  to  matters  of  fact  and  do  not 
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embnce  propositions  of  law;  and  It  seems 
to  ns  that  the  statement  In  the  third  para- 
graph of  the  complaint  that  '*the  same,  with 
interest,  at  the  rate  of  seren  per  cent  per 
annum,  from  May  2,  1890,  is  due  plain- 
tiff,'* is  a  mere  statement  of  a  conclusion 
of  law,  and  not  the  allegation  of  aiiy  fact 
See  Addison  y.  Duncan,  35  S.  O.,  at  page 
172,  14  8.  B.  308,  where  it  is  said:  "As 
to  the  aHegation  that  the  whole  amount  is 
still  due,  that  is  more  a  statement  of  a  con- 
clusion of  law  than  an  allegation  of  fact^ 
It  seems  to  us,  therefore,  that  the  question 
must  be  considered  on  its  merits,  disembar- 
rassed by  any  supposed  effect  of  the  plead- 
ings. It  will  be  obserred  that  in  this  case 
there  was  no  promise  to  pay  any  definite 
sum  of  money  at  any  specific  time,  for  the 
sum  to  be  paid  was  to  be  dependent  up<Hi  the 
expense  incurred  by  the  defendant  In  de- 
fending himself  against  the  attempt  to 
charge  him  with  the  Greer  Judgment  lur 
deed,  there  was  no  promise  to  pay  at  all  ex- 
cept upon  a  contingency  which  had  not  hap- 
pened at  the  date  of  the  agreement  and 
which,  so  far  as  then  conld  be  seen  might 
nerer  happen  at  all;  and  it  seems  to  us 
dear  that  there  was  error  in  instructing  the 
jury  that  the  plaintiff  was  entitled  to  claim 
interest  upon  the  whole  amount  named  In  the 
agreement  from  its  date,  for  that  would  be 
making  the  defendant  liable  for  interest  on 
a  greater  sum  than  the  defendant  agreed  to 
pay  in  any  contingency,  for,  by  the  express 
terms  of  the  agreement  defendant  was  only 
liable  for  so  much  of  said  sum  as  would  re- 
main after  deducting  therefrom  the  exp«ise 
incurred  in  defending  himself  against  the 
Greer  judgment,  the  amount  of  which  de- 
ducted had  not  and  could  not  hare  been  as- 
certained at  the  date  of  the  agreement;  and 
whether  defendant  should  be  liable  for  any 
part  of  the  sum  of  money  mentioned  in  the 
agreement  depended  upon  the  contingency 
whether  d^endant  would  be  successful  in 
resisting  the  attempt  to  charge  him  with  the 
Greer  judgment  which  had  not  then  and 
ooald  not  then  haye  been  determined. 

It  may  be  that  on  the  new  trial  whieh 
win  be  ordered  the  plaintiff  may  be  able  to 
show  that  the  sum  of  money  mentioned  in 
the  agreement  really  belonged  to  the  plain- 
tiff, and  was  rec^yed  by  the  defendant  for 
her  use;  and,  if  so,  then  the  plaintiff  would 
be  entlfled  to  Interest  as  It  Is  weU  settled 
In  this  state  that  one  who  reoetyes  money  to 
the  use  of  another  Is  liable  for  interest  on 
the  same.  Goddard  y.  Bidow,  1  No>tt  & 
McO.  46;  Bilrem  t.  Brown,  1  McOord,  44»; 
Maryin  y.  McBae,  Oheyes,  61;  Klmbrel  y. 
Gloyer,  IS  Rich.  Iaw,  Idl;  Ancmm  y.  S]i»e, 
2  Speer,  at  page  606,  whero  Froist  J.,  after 
saying  that  it  was  ■eeeasury  for  the  allow- 
aaee  e<  tmeEest  that  the  sum  doe  and  the 


time  when  payable  should  be  ascertained, 
adds  these  words:  "Interest  hits  also  been 
allowed  on  liabilities  to  pay  money,  though 
not  in  writing,  if  the  sum  is  certain,  or  ca- 
pable of  being  reduced  to  a  certainty,  from 
the  time  when,  either  by  the  agreement  of 
the  parties  or  the  construction  of  law,  the 
payment  was  demandable,  as  in  cases  of 
money  had  and  recelyed**  for  the  use  of  an- 
other, etc.  The  case  of  Witte  y.  Clarke,  17 
S.  G.  313,  cited  by  counsel  for  respondent 
we  do  not  regard  as  in  point,  for  there  the 
court  treated  the  transaction  as  practically 
a  loan  of  money,  which,  of  course,  in  the  ab- 
sence of  any  agreement  to  the  contrary, 
would  bear  interest  from  the  time  the  mon- 
ey was  loaned.  But  we  do  not  see  that  there 
is  anything  either  in  the  pleadings  or  the 
eyldence,  as  now  pr^ented  in  this  case,  to 
justify  this  court  in  regarding  the  transac- 
tion  hero  in  question  as  presenting  a  case  or 
money  had  and  receiyed  by  the  defendant 
for  the  use  of  the  plaintiff.  As  would  haye 
been  said  under  the  former  system  of  plead- 
ing, there  is  no  count  for  money  had  and  re- 
ceiyed; and,  as  may  be  now  said,  there  is  no 
allegation  in  the  complaint  and  no  eyldence 
to  show  that  such  was  the  nature  of  the 
transaction.  But  eyen  If  the  action  could 
be  regarded  as  an  action  for  money  had  and 
receiyed,  we  still  think  there  was  error  in 
Instructing  the  jury  that  the  plaintiff  was 
entitled  to  interest  on  the  whole  amount 
mentioned  in  the  agreement,  from  its  date; 
for  as  said  by  Frost  J*»  supra,  interest 
should  be  allowed  'from  the  time  when, 
either  by  the  agreement  of  the  parties  or 
the  construction  of  law,  the  payment  was 
demandable.*'  Now,  it  is  quite  dear  from 
the  terms  of  the  agreement  that  the  plaintiff 
could  not  demand  payment  of  any  i^art  of  the 
sum  mentioned  until  it  was  ascertained  that 
the  defendant  had  been  successful  in  defend- 
ing himself  against  the  attempt  to  charge 
him  with  the  Greer  judgment  Eyen  then 
she  conld  not  demand  payment  of  the  whole 
amount  mentioned  in  the  agreement  but  only 
for  so  much  thereof  as  might  remain  after 
deducting  the  expense  Incurred  by  defend- 
ant in  defending  himself  against  su<^  at- 
tempt; so  that  in  no  eyent  could  the  defend- 
ant be  liable  for  Interest  except  upon  the 
balance  remaining  after  such  expense  was 
deducted,  and  then  only  from  the  time  when 
the  amount  of  such  liability  was  ascertained. 
But  as  it  does  not  appear  from  the  '*case" 
as  prepared  for  argument  here  that  either 
the  amount  due  has  been  thus  ascertained, 
or  the  time  when  such  liability  accmed  fix- 
ed, we  could  not  eyen  if  there  were  nothing 
tise  In  the  case,  order  a  new  trial  nisi.  The 
judgment  of  this  court  Is  that  the  judgment 
of  the  dreuit  court  be  reyersed,  and  the  case 
wwnanded  to  that  court  for  a  new  tilaL 
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(47  S.  a  243) 

OOmSCBJLS  T.  KNIGHT  et  sL 

(Supreme  CcHirt  of  South  Carolina.     July  2D, 

1898.) 

RaPLBTnr— Evn>BRCB— JUBTI0B*8    JUDOMBWT— Va- 

UDir/— PLA4DIH0— WaiYBB  OV  RiQHT 

TO    A¥BND. 

1.  In  replerin  of  property  leried  on  under 
an  execntion  issued  on  a  judgment  in  justice's 
court  against  plaintiff  in  fayor  of  one  of  the  de- 
fendants, it  appeared  that  plaintiff  appealed  to 
the  circuit  court,  and  that  the  appeal  was  dis- 
missed by  the  court  Held  tliat,  where  the  rec- 
ord in  the  circuit  court  was  put  in  evidence,  it 
was  not  necessary  for  defendant  to  prove  the 
judgment  by  the  justice's  record. 

2.  It  was  not  error  to  admit  in  evidence  the 
return  of  the  justice,  under  Code  Civ.  Proc.  S 
869,  providing  that  to  every  judgment  on  appeal 
there  shall  be  annexed  a  ''return,"  on  which  it 
was  heard,  etc,  and  all  orders  and  papers  in- 
volving the  merits  and  affecting  the  judgments, 
which  stiall  be  filed  with  the  clerk,  and  "con- 
stitute the  judgment  roll.** 

a.  Code  Civ.  Proc.  §  88,  subd.  16,  gives  de- 
fendant in  an  action  in  a  justice's  court  20  days 
to  answer  after  summons  served,  provided,  if 
plaintiff  shall  make  affidavit  that  he  is  appre- 
hensive of  losing  his  debt  by  such  delay,  and 
the  justice  considers  there  is  good  reason  there- 
for, he  may  make  such  process  returnable  in 
such  time  as  Justice  may  require.  Held  that, 
where  such  affidavit  was  filed,  the  justice  could 
make  his  process  returnable  at  10  o'clock  a.  m. 
of  the  day  of  service. 

4.  After  a  party  has  been  successful  on  his 
appeal  to  the  supreme  court,  and  the  second  tri- 
al has  been  entered  upon,  a  motion  by  him  to 
amend  his  pleading  is  too  late. 

Appeal  from  common  pleas  clrcnlt  court 
of  Greenville  county;   Benet,  Judge. 

Action  by  J.  R.  Cothran  against  J.  B. 
Knight  and  another  for  the  recovery  of  cer- 
tain personal  property,  and  damages  for  the 
alleged  wrongful  detention  thereof.  From  a 
Judgment  in  favor  of  defendants,  plaintiff 
appeals.     Affirmed. 

The  charge  of  the  trial  judge  is  as  follows: 
"The  plaintiff,  J.  R.  Cothran,  brings  this 
action  against  J.  B.  Knight  and  Robert 
Coker,  the  defendants,  claiming  that  they 
are  in  possession  of  2,880  pounds  of  seed 
cotton  and  22  bushels  of  cotton  seed,  and 
that  they  are  wrongfully  in  possession  of  it, 
and  withholding  it  from  him,  and  the  rea- 
son he  alleges  is  that  he  received  a  sum- 
mons requiring  him  to  appear  before  Squire 
Scott  to  answer  to  the  complaint  for  $64, 
and  that  the  summons  was  issued  that  day, 
and  served  that  day,  and  judgment  rendered 
against  the  plaintifS  on  that  same  day  for 
$64.75,  and  that  execution  was  issued  on 
that  same  day,  and  placed  in  the  hands  of 
Coker,  the  township  constable,  for  Trial 
Justice  Scott,  and  that  on  that  day  he  seized 
the  said  property  in  the  possession  of  the 
plaintiff.  The  plaintiff  alleges  that  the  said 
property  was  not  taken  for  a  tax  assessment 
or  fine;  that  the  actual  value  of  the  prop- 
erty is  about  186;  and  that,  by  reason  of 
this  seizure,  the  plaintiff  has  suffered  to  the 
amount  of  $1,000;  and  he  denuinds  at  your 
bands  a  retam  of  the  property,  and  the  sum 
of  $1,000  as  damages.    The  defendants,  J. 


B.  Knight  and  Robert  Coker,  allege  that  tbe 
Judgment  was  rendered  by  Trial  Justice 
Scott  for  the  amount  already  stated;  and 
that  that  was  on  an  account  for  money  and 
provisions  and  merchandise  used  in  the 
production  of  the  crop;  and  that  on  the 
same  day  execution  was  issued,  and  the 
crop  levied  on  by  the  constable;  and  they 
claim  that  they  had  a  right  to  take  the 
property,  and  sell  it,  as  was  done.  You  have 
heard  the  testimony  in  the  case,  and  the 
arguments  on  the  law.  I  was  compelled  to 
charge  that  the  record  of  the  trial  Justice 
sent  up  in  the  case  was  admissible  in  evi- 
dence here.  If  you  believe  that  Cothran. 
was  indebted  as  alleged  to  J.  B.  Knight,  la 
the  way  as  alleged  and  the  amount  alleged, 
if  you  believe  that  he  was  sued  in  the  man- 
ner alleged,  and  that  Judgment  was  ren- 
dered against  him,  and  execution  issued,  and 
the  property  sold,  why  then  it  rests  upon 
him  to  show  that  those  proceedings  were 
illegal;  and  I  charge  you  now,  as  I  have 
already  done,  that  that  record  cannot  be  at- 
tacked collaterally  in  this  case.  The  rec- 
ords of  a  court  are  not  to  be  attacked  col- 
laterally unless  there  is  evidence  that  there 
was  total  lack  of  Jurisdiction  on  the  part  of 
the  court;  but  I  charge  you  now  that  there 
is  sufficient  Jurisdiction  on  the  part  of.  the 
court,  and  the  only  way  that  this  could 
have  been  attacked  was  by  proceedings  to 
set  aside  the  Judgment.  You  will  take  the 
testimony.  The  plaintiffs  are  bound  to 
make  out  their  case  by  preponderance  of 
the  evidence.  If  the  plaintiff  has  made  out 
his  case  by  the  preponderance  of  the  evi- 
dence, you  will  give  him  the  amount  he 
asks  for.  If  you  think  that  he  has  failed 
to  make  out  his  case  by  the  greater  weight 
of  the  evidence,  you  will  find  for  the  plain- 
tiff whatever  amount  he  asks;  and,  if  you 
think  he  is  entitied  to  damages,  yon  will 
say  how  much.  If  you  find  for  the  defend- 
ants, say:     "We  find  for  the  defendants.'  " 

Mr.  Mooney:  ''If  the  Judgment  shows  that 
that  is  conclusive  evidence  of  indebtedness." 

The  Court:  "Yes;  if  there  is  a  Judirment 
proved  before  you  by  a  competent  court,  and 
that  Judgment  not  appealed  from,  that  is 
conclusive  evidence  of  the  Judgment  ob- 
tained." 

Mr.  Mooney:  "I  will  ask  your  honor  to 
charge  the  Jury  that  where  the  possession 
\B  lawful,  the  taldng  a  possession,  a  demand- 
is  necessary;  but,  if  it  is  unlawful,  a  demand 
Is  not  necessary." 

The  Court:  ''Yes,  sir;  that  is  the^law. 
Where  the  possession  is  lawful,  a  demand  > 
for  the  return  of  the  property  is  necessary 
before  suit  can  be  brought" 

Plaintiff's  exceptions  are  as  follows: 

''It  is  respectfully  submitted  that  his  honor» 
the  presiding  Judge,  erred,  and  that  the  Judg-- 
ment  bdow  should  be  reversed  by  reason 
thereof: 

"(1)  In  refusing  to  allow  plaintiff  to  amend 
his  complaint  by  strOdng  out  all  alleged  there- 
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in  with  reference  to  the  judgment  of  J.  B. 
Knight  V8.  J.  Cothran,  said  matter  being  re- 
dtmdant  and  irrdevant 

"(2)  In  refusing  to  allow  pbilntifl  to  te»- 
tity  as  to  the  way  in  which  he  had  been  dam- 
aged by  reason  of  the  seLsnre  of  his  property 
by  the  defendant,  said  testimony  being  rde- 
vant  and  responsive  to  the  allegations  of  his 
complaint  • 

*'(3)  In  roling  admissible  the  questions  ct 
attorney  for  defendants  aslced  the  plaintiff 
on  cross-examination:  First  'Did  yon  owe 
Mr.  Knight  anything  for  supplies  furnished 
yon  by  him  to  make  that  crop?*  Second.  *Yoq 
bought  it  [guano]  from  that  man  over  there 
[G.  H.  Mahon]?*— said  questions  being  irrele- 
vant, calculated  only  to  confuse  the  minds 
of  the  Jury,  and  not  responsive  to  any  issue 
in  the  case  of  law  or  fact 

"(4)  In  allowing,  over  objection  of  plaintiff, 
the  attorney  for  the  defendant  to  contradict 
plaintiff  by  the  witness  G.  H.  Mahon,  who 
testified,  1  never  sold  him  a  sadc  of  guano 
in  my  life;'  said  matter  being  irrelevant 

**{5)  In  admitting  in  evidence  the  aUeged 
record  in  the  case  of  J.  B.  Knight  vs.  J.  R. 
Ck>thran,  b^ng  that  referred  to  in  the  an- 
swer, because  it  was  not  the  judgment  of  the 
trial  justice  rendered  in  said  cause,  nOr  any 
evidence  there  of  the  original  papers  or  the 
book  which  the  law  requires  him  to  keep  'be- 
ing the  highest  and  best  evidence  of  the  pro- 
ceedings before  him.' 

"(6)  In  holding  that  the  return  of  the  trial 
justice  for  the  purpose  of  the  appeal  from 
the  judgment  rendered  by  him  as  alleged  in 
the  case  ot  J.  B.  Knight  vs.  J.  R.  Gothran, 
which  appeal  had  been  abandoned,  was  a 
part  of  the  record,  and  admissible  in  evidence 
in  tbis  case 

**(?)  In  ruling  up<m  the  question  of  admis- 
sibility of  said  record:  *I  cannot  hold  that  the 
trial  justice  had  no  jurisdiction.  There  is 
sufficient  evidence  on  the  face  of  the  record 
that  he  had  juiisdictiimi  to  justify  my  holding 
that  there  was  a  prima  f^de  right  of  juris- 
diction, and,  that  appearing  on  the  face  of  the 
record,  a  collateral  attack  upon  it  would  not 
be  pToper,'-^whereas  he  should  have  held  that 
said  alleged  judgment  was  a  nullity  upon  its 
face.  In  that  it  appeared  from  an  inspection 
thereof  that  the  trial  justice  court  did  not 
acquire  Jurisdiction  of  the  person  of  the  de- 
fendant therein,  and  was  otherwise  invalid, 
for  the  f<Ulowing  reasons:  First  Judgment 
for  more  than  twenty-five  dollare  being  de- 
manded, defendant  had  twenty  full  days  be- 
fore Judgment  could  be  rendered  against  him, 
and  the  said  alleged  judgment,  having  been 
rendered  on  the  day  said  summons  was  Is- 
/  sued,  was  null  and  void.  Second.  The  afB- 
davit  alleged  to  have  been  made  by  plaintiff 
therein,  upon  which  said  trial  justice  is  al- 
leged to  have  made  said  summons  returnable 
the  same  day  it  was  Issued,  was  InsufDcient, 
and  failed  to  comply  with  the  provisions  of 
the  Code,  hi  that  the  facts  upon  which  plain- 
tiff based  his  apprehension  and  belief  were 


not  stated  therein.  Thlrt).  Hie  alleged  rec- 
ord failed  to  show  that  the  testimony  of  the 
witnesses,  if  any,  weie  reduced  to  writing, 
and  signed  by  them,  or  that  the  idaintiff  there- 
in had  proved  his  case  as  required  by  law. 
Fourth.  There  was  no  proof  by  return  of  the 
officer  or  party  serving  the  papers,  or  other- 
wise, that  a  copy  of  said  affidavit  was  served 
with  the  summons,  as  required  by  law. 

**{8)  In  sustaining  the  objection  of  the  at- 
torney for  the  defendant  to  the  followtng 
question  ai^ed  the  plaintiff  in  reply:  'At  the 
time  this  paper,  the  summons,  was  served 
upon  you,  was  there  any  other  paper  served  7* 
—the  purpose  being,  as  stated  at  that  time, 
to  show  that  the  plaintiff  (the  defendant  in 
that  action)  was  not  served  with  a  copy  of 
the  affidavit  upon  which  the  trial  justice  short- 
ened the  time,  and  which  subdivision  16  of 
section  88  of  the  Code  requires  'shall  be  serv- 
ed with  a  copy  of  the  complaint' 

"(9)  When  asked  by  plaintiff's  attorney  to 
rule  upon  the  admissibility  of  the  execution 
in  holding:  1  make  the  same  ruling  as  to 
the  execution  that  the  whole  return  be  ad- 
mitted in  evidence,'— whereas  said  ruling  was 
not  erroneous  only,  but  entirely  inapplicable 
to  the  execution  which  should  have  been  ex-  ' 
duded,  for  the  reason  that  being  directed 
only  to  any  lawful  constable,'  it  did  not  au- 
thorize, and  therefore  could  not  justify,  the 
taking  of  the  property  In  question  by  the  de- 
fendants, or  either  of  them.  • 

**(10)  In  sustaining  the  ol^ectloa  of  the  at- 
torney for  defendant  to  the  question  asked 
William  ScjDtt  the  trial  Justice,  who  rendered 
the  alleged  judgment  in  case  of  Knight  v. 
Cothran:  'Who  was  your  regular  constable  at 
that  time?*— the  purpose  being  to  show  that 
the  defendant  Robt  Coker  was  not  a  regular 
constable,  and  was  not  justified,  therefore,  in 
taking  plaintiff's  property  under  the  said  al- 
leged execution. 

**(il)  In  sustaining  the  objection  of  the  at- 
torney for  the  defendants  to  the  question 
propounded  W.  D.  Metts,  cleik  of  the  court, 
who  had  in  his  hand  magistrate's  and  con- 
stable's roll  kept  in  his  office,  'Will  you  look 
in  that  book,  and  state—'  thereby  interrupting  ^ 
attorney  for  plaintiff,  and  preventing  him 
from  showing  by  said  book  that  neither  of 
the  defendants  had  enrolled  or  ffied  the  bond 
of  a  constable  elected  or  appointed  as  re- 
quired by  Rev.  St  f  783,  subd.  11. 

"(12)  In  charging  the  jury  that  the  reas<xi 
alleged  by  plaintiff  of  the  wrongful  taking 
and  wlthlK^ding  of  his  property  by  the  de- 
fendants was  that  'he  received  a  summons 
requiring  him  to  appear  before  Squire  Scott 
to  answer  to  the  complaint  for  $64.75,  and 
that  execution  was  issued  on  that  same  day, 
and  placed  in  the  hands  of  C<^er,  the  town- 
ship constable,  for  Trial  Justice  Scott;  and 
that  on  that  same  day  he  seized  the  said  prop- 
erty in  the  possession  of  tiie  plaintiff,'— said 
statement  being  wholly  unsupported  by  any. 
allegation  in  the  pleadings  or  evidence  hk  the 
cause.   On  the  contrary,  plaintiff  alleges  in 
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paragmpb  one  of  hto  complaint  sncb  facts  as 
the  cause  of  the  unlawful  detention  of  his 
property  by  the  defe9dants  'as  they  allege.' 

"(13)  In  charging  the  jury  that  the  only  way 
the  alleged  Judgment  of  Knight  vs.  Ck)thran 
could  be  attacked  was  'by  proceedings  to  set 
aside  the  judgment';  whereas,  this  being  a 
Judgment,  if  Judgment  at  all,  of  an  inferior 
court,  Jurisdictional  facts  alleged  in  the  rec- 
ord might  be  controverted  on  trial. 

"(14)  In  charging  the  Jury  that  *the  records 
of  a  court  are  not  to  be  attacked  collaterally, 
unless  there  is  evidence  that  there  was  total 
lack  of  Jurisdicticm  on  the  part  of  the  court'; 
whereas  he  should  have  held  that,  the  court 
of  trial  Justice  being  an  inferior  court,  it  is 
not  necessary  for  one  who  assails  its  validity 
to  produce  evidence  of  total  lack  of  Jurisdic^ 
tion«  but,  on  the  contrary,  all  facts  necessary 
to  give  Jurisdiction  must  appear  affirmatively 
upon  its  face. 

"(15)  In  charging  the  Jury:  *!  charge  you 
now  that  there  is  sufficient  Jurisdiction  on 
the  part  of  the  court  [trial  Justice];'  whereas 
he  should  have  held  that  if  the  Jury  believed 
the  evidence  of  the  plaintiff  that  he  was  not 
served  until  11  o'clock,  one  hour  after  the 
time  fixed  for  trial  in  the  summons,  he  had 
a  right  to  disregard  It,  and  any  Judgment 
rendered  against  him  would  be  void." 

Jos.  A.  McCuiioagh,  for  appellant.  Barle 
&  Mooney  and  O^.  W.  Dlllard,  for  resfpond- 
ent& 

POPE,  J.  This  action  wa^  instituted  on  the 
29th  day  of  November,  1883,  for  the  recovery 
of  the  possession  of  personal  property,  and 
damages  for  the  unlawful  detention  thereof. 
It  has  been  in  this  court  once  before.  Ck)thran 
V.  Knight,  22  S.  E.  596.  It  came  on  for  a 
trial  the  second  time  in  the  court  of  common 
pleas  for  Greenville  county,  in  this  state,  be- 
fore Judge  Benet  and  a  Jury,  at  the  Novem- 
ber, 1895,  term  of  court  Yerdict  was  render- 
ed for  defendant  After  Judgment  thereon, 
an  appeal  was  taken  to  this  court  The 
chaige  of  the  Judge  and  the  exceptions  there- 
to will  be  reported. 

It  seems  to  us  that  the  fundamental  and 
controlling  issue  here  may  be  stated  in  the 
question:  Were  the  defendants  (respondentE^ 
Justified  in  seizing  the  property  of  the  plain- 
tiff (appellant)  by  the  Judgment  and  execution 
in  the  case  of  J.  E.  Knight  as  plaintiff, 
against  J.  R.  Ck)thran,  as  defendant?  Appel- 
lant's attorney,  in  his  argument  virtually  ad- 
mits this  to  be  true,  for  he  thore  says:  "If 
said  process  was  valid,  and  the  defendants 
were  lawfully  acting  th^^under,  then  we  ad- 
mit their  taking  was  lawful;  otherwise,  we 
insist  they  were  trespassers."  This  being  so, 
we  shall  pass  directly  to  this  question. 

In  the  year  1893  the  plaintiff,  Gothran,  and 
the  defendant  Knight  were  tenant  and  land- 
lord, respectively.  On  the  23d  day  of  Novem- 
ber, 1893,  Knight  the  hindlord,  having  a  debt 
due  to  him  by  his  tenant  Ck)thran,  amounting 
to  $64.75,  and  being  apprehensive  of  the  loss 


of  his  debt  by  Oothran's  removing  or  dlspos- 
ing  of  his  property,  applied  to  William  Scott 
as  the  trial  Justice  for  Dunklin  township,  in 
the  county  of  GreenvlUe  (in  which  both  the 
parties  lived,  and  where  the  property  waa  lo- 
cated), to  bring  suit  for  said  $61.75  against 
Cothran.  On  that  day.  Knight  made  an  affi- 
davit that  Oothran  was  due  him  *the  said  sum 
of  $64.75,  on  an  account  foi;  money  and  mer- 
chandise procured  to  be  used  by  John  B. 
Oothran  in  the  production  of  his  crop  in  Green- 
ville county,  in  the  year  1893;  that  he  has  in- 
stituted suit  upon  the  same,  but  is  fearful 
that  the  delay  of  twenty  days  will,  occasion 
the  loss  of  debt  by  the  said  John  E.  C3othran 
removing  or  disposing  of  his  property."  There- 
upon William  Scott  the  trial  Justice,  issued  his 
summons  to  John  R.  0)thran,  requiring  him 
to  appear  before  said  trial  Justice  at  his  office, 
in  Dunklin  township,  on  the  23d  day  of  No- 
vember, 1893,  at  10  o'clock  a.  ul,  to  answer  to 
the  said  complaint  or  othen?iise  Judgment 
would  go  against  him  by  default  Upon  de- 
fault, and  after  proof  by  plaintiff  of  his 
claims.  Judgment  was  rendered  by  said  trial 
Justice  against  defendant  for  $64.75  and  costs. 
On  the  same  day,  execution  was  issued,  di- 
rected to  any  lawful  constable,  requiring  him 
to  seize  the  property  of  Cothran  to  satisfy  said 
Judgment;  and  on  the  same  day  the  constable, 
the  defendant  R.  B.  (Ik>ker,  seized  the  personal 
property  now  hi  dispute,  and,  after  15  days' 
advertisement  sold  the  same  at;  public  out- 
cry, for  the  sum  of  $60.48.  But  within  the 
five  days  after  Judgment  to  wit  on  the  27th 
November,  1803,  the  plaintiff  here,  Cothran, 
appealed  from  the  Judgment  of  the  trial  Jus- 
tice to  the  circuit  court  The  trial  Justice 
made  a  return  as  required  by  law,  filed  this 
return,  with  the  other  papers  of  the  case,  in 
the  office  of  the  clerk  of  the  court  and«  when 
the  appeal  came  on  to  be  heard,  it  was  dis- 
missed. 

In  the  case  at  bar,  Cothran  seeks  to  deny 
that  the  Judgment  of  Knight  v.  Cothran  was 
a  valid  Judgment: 

(a)  Because,  he  says,  upon  the  face  of  the 
record  it  appears  that  the  Judgment  in  ques- 
tion should  have  proved  by  the  introduction 
of  the  books  required  by  law  to  be  kept  by  the 
trial  Justice,  which,  he  claims,  is  the  highest 
and  best  evidence  of  proceedings  bef <»e  a  trial 
Justice.  The  case  relied  upon  by  appellant  is 
that  of  Cherry  v.  McCants,  7  S.  C.  224;  and 
he  claims  that  this  case  Just  cited  is  sustain- 
ed  by  the  later  case  of  Barron  v.  Dent  17  S. 
C.  75,  for  the  position  that  the  books  of  the 
trial  Justice  are  required  to  be  kept  by  him. 
Section  892,  p.  316, 1  Rev.  St  S.  C,  is  in  these 
words:  "Each  trial  Justice  shall  keep  two 
books,  the  one  for  civil  and  the  other  for 
criminal  cases,  wherein  he  shall  insert  all  his 
proceedings  in  each  cajse  by  its  title,  showing 
the  commencement  progress  and  termination 
thereof,  aa  well  as  all  fees  charged  or  recelv* 
ed  by  him,  and  shall  produce  the  same  when 
required  for  the  inspection  of  the  solicitor  of 
the  circuit   •   *   ^   We  learn  from  the  opin- 
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Ion  of  tlM  ooort  of  appeals,  in  law,  pionoonced 
by  Judge  (afterwards  Cldef  Jnstloe)  O'Neall, 
In  Etters  t.  Bttexs,  U  BidL  Law,  410,  that 
this  prsTlslon  was  flist  Inserted  in  the  act  of 
1839  to  correct  the  eyil  which  followed  the 
allowance  of  executions  Issued  by  magistrates 
to  prove  Judgments  of  such  officers.  It  may 
be  that  section  15  of  the  act  of  1839  had  much 
to  do  with  this  conclusion  of  a  diyided  court 
This  case  wss  followed  by  that  of  Cherry  v. 
McCants,  supra;  but  an  examination  of  this 
case,  as  well  as  that  of  Utters  v.  Etters, 
supra,  will  show  that  in  neither  case  was  this 
guestlon  necessarily  toTOlved,  for  in  the  Et- 
ters Case  the  magistrate,  while  being  exam- 
ined as  a  witness,  produced  the  execution,  but 
was  unable  to  produce  at  the  moment  the 
summons  and  judgment,  and,  upon  objection 
that  he  could  not  speak  of  the  contents  of  the 
two  last  while  they  were  in  existence,  the  tes- 
timony was  overruled.  As  to  Cherry  v.  Mc- 
Cants, the  witness  was  professing  to  speak 
from  memory  as  to  the  contents  of  papers 
making  up  the  record.  The  circuit  judge  al- 
lowed him  to  do  so.  Upon  appeal,  this  court 
held  It  reversible  error.  So  that  we  do  not 
feel  called  upon  to  adopt  or  reject  what  the 
appellant  insists  is  the  rule,  because,  as  we 
shall  soon  eihow,  in  the  case  at  bar,  no  such 
question  need  to  be  said  to  arise.  Here  there 
was  an  appeal  from  the  judgment  of  the  trial 
justice  court  to  the  circuit  court,  which  latter 
dismissed  the  appeal.  This  record  was  intro- 
duced, and,  as  this  Is  so,  it  was  not  necessary 
to  produce  the  trial  justice's  books,  which 
formed  no  part  of  the  circuit  court  record. 

(b)  The  record  introduced  contained  the 
report  of  the  trial  justice,  and  it  is  next  ob- 
jected that  this  report  forms  no  iMirt  of  the 
record,  and  should  not  have  been  admitted. 
An  examination  of  the  Code  will  show  that  the 
legislature  has  taken  a  diffierent  view  of  this 
matter  from  that  entertained  by  the  appel* 
lant,  for  In  section. 369  of  the  Code  it  is 
proTided:  "To  every  judgment  upon  ap- 
peal there  shall  be  annexed  the  return  on 
which  it  was  heard,  the  notice  of  appeal, 
with  any  offer,  decisions  of  the  court,  excep- 
tions, case,  and  all  orders  and  papers  in  any 
way  involving  the  merits,  and  necessarily 
affecting  the  judgments,  which  shall  be  filed 
with  the  olerk  of  the  court,  and  shall  con^ 
atUtUeiJiejttdgmentroU"  (Itcdics  ours.)  And, 
to  see  how  careful  the  law  is  as  to  this  **re* 
turn*'  by  the  trial  justice,  see  section  362 
of  the  Code  of  Civil  Procedure,  which  makes 
it  mandatory  upon  a  trial  justice,  when  be 
has  rendered  a  judgment  from  which  an  ap- 
peal is  taken,  to  make  his  return,  and  file  it 
In  the  circuit  court,  within  10  days;  also, 
section  363  of  the  Code,  which  provides,  if 
he  goes  out  of  office,  nevertheless  he  shall 
make  his  return  in  the  same  manner  and 
with  like  effect  as  if  he  were  still  in  office; 
also,  section  365:  If  he  shall  remove  to  an- 
other eoonty  of  the  state,  the  court  may 
compel  him  to  make  this  return.  If,  as  we 
have  seen,  by  law  this  return  of  the  trial 
T.25s.E.no.3— 10 


Justice  is  made  a  part  of  the  judgment 
roll  of  such  appeal  in  the  circuit  court,  we 
are  at  a  loss  to  understand  how  the  cir- 
cuit judge  could  have  ruled  otherwise  when 
the  record  was  introduced  in  evidence  than 
to  admit  the  return,  which  was  a  part  of 
such  Judgment  roll  in  a  cause  between  the 
same  parties. 

(c)  The  appellant  insists  that  this  record 
on  its  face  shows  that  the  court  of  trial  jus- 
tice had  no  jurisdiction.  Now,  if  tb^s  were 
true,  it  would  end  the  case;  for.  as  the 
present  chief  justice  (Mr.  Chief  Justice  Mc- 
Iver)  well  remarked  In  State  v.  Cohen,  13  S. 
O.  201:  "So  that,  if  the  proceedings  show 
upon  their  face  a  want  of  jurisdiction,  or 
fall  to  show  that  which  was  necessary  to 
confer  jurisdiction,  the  whole  Is  an  abso- 
lute nullity,  and  it  is  no  consequence  in  what 
way  the  defect  is  brought  to  the  view  of  the 
court  Devall  v.  Tayler,  Cheves,  5."  Hav- 
ing this  rule  as  our  guide,  what  does  the 
record  here  disclose?  The  respondent  here 
brought  suit  in  a  trial  justice's  court  for 
$64.75  against  the  defendant  It  is  admit- 
ted that  both  of  said  parties  resided  in 
Dunklin  township,  in  Greenville  county,  and 
that  William  Scott  was  the  trial  justice  for 
that  township,  and  that  the  respondent  Rob- 
ert Coker  was  his  constable.  The  amount 
of  the  debt  was  within  the  trial  justice's 
jurisdiction,  being  under  $100.  The  subject- 
matter  (being  a  contention  between  a  land- 
lord and  his  agricultural  tenant  for  money 
and  supplies,  to  enable  him  to  make  his 
crop)  was  also  within  his  jurisdiction.  Let 
us  see  as  to  the  legal  machinery  used  by  the 
trial  justice.  The  amount  sued  for  being  be- 
yond the  sum  of  S25  or  upwai'd,  the  defend- 
ant is  entitied  to  20  days  within  which  to 
answer  after  the  summons  is  served.  See 
subdivision  16,  |  88,  Code  Civ.  Proc.  But  in 
that  same  section  it  is  "provided,  that  if  the 
plaintiff  shall  make  out  that  he  is  appre- 
hensive of  losing  his  debt  by  such  delay, 
and  the  trial  justice  considers  that  there  is 
good  reason  therefor  (the  ground  of  such 
apprehension  being  set  forth  in  an  affidavit, 
and  served  with  a  copy  of  the  complaint), 
he  may  make  such  process  returnable  in 
such  time  as  the  justice  of  the  case  may 
require."  In  this  case  the  affidavit  was 
made,  and  it  satisfied  the  trial  justice  that 
he  should  make  his  process  returnable  at  10 
o'clock  a.  m.  of  the  day  of  service.  In  the 
absence  of  fraud  or  gross  Imposition,  the 
law  vests  the  trial  justice  with  the  responsi- 
bility of  deciding  if  these  requirements  are 
met*  This  court,  in  Ca vender  v.  Ward,  28 
S.  C.  473,  6  a  E.  303,  when  considering  this 
very  question,  used  this  language,  after  hav- 
ing, in  words,  sustained  the  circuit  Judge, 
who  had,  in  bis  turn,  sustained  the  trial 
justice,  in  reducing  the  length  of  time  to  an- 
swer from  20  days  to  6  days:  "The  trial 
justice  must  have  oonsidered,  (u  he  had  a 
right  to  dOy  that  there  was  good  reason  for 
the  apprehension  of  the  plaintifT.'*    (Italics 
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onrs.)  In  tbe  case  at  bar,  the  defendant, 
after  service,  declined  to  attend  the  trial  But 
the  appellant  now  insists  that  the  record 
does  not  show  afflrmatiyely  that  the  afBdavit 
was  serred  upon  Gothran  at  the  time  the 
complaint  was  served  upon  him.  It  is  true 
that  the  affidavit  of  Robert  Coker,  the  con- 
stable, is  silent  on  this  point  when  he  swears 
as  to  service  of  the  complaint  upon  the  de- 
fendant. The  statute  does  not  require  that 
such  service  of  the  affidavit  shall  be  made  to 
appear  by  the  affidavit  of  the  constable;  yet 
in  the  return  of  the  trial  justice  he  states 
as  a  fact  that  such  affidavit  was  served  upon 
the  defendant  Gothran,  and,  as  we  have 
already  announced,  this  return  of  the  trial 
justice  is  a  part  of  the  record  introduced 
in  evidence  at  the  trial  of  this  case  before 
Judge  Benet.  We  are  constrained  to  hold 
that  the  trial  justice  thus  acquired  juris- 
diction of  the  person  of  Gothran,  as  he 
already  had  of  the  subject-matter.  When 
this  conclusion  is  reached,  all  difficulties 
vanish  so  far  as  the  exceptions  of  the  appel- 
lant are  concerned;  for,  according  to  the 
very  admission  of  appellant's  counsel 
(which  admission  we  have  already  quoted), 
if  the  judgment  of  Knight  v.  Gothran  was 
valid,  the  main  difficulty  disappears.  So  far 
as  the  legality  of  the  acts  of  the  constable 
are  concerned,  it  is  admitted  by  the  appel- 
lant that  Robert  Goker  was  the  constable 
of  the  township.  He  levied  upon  such  prop- 
erty, as  is  now  in  contention,  under  the  exe- 
cution of  the  trial  justice,  whose  judgment 
was  affirmed  by  the  circuit  court;  for  the 
trial  judge,  Judge  Benet,  found  that  the  ai>- 
peal  was  dismissed,  and  there  is  no  excep- 
tion before  us  as  to  this  finding  of  the  cir- 
cuit judge  on  that  point  He  sold  the  same 
after  15  days'  public  advertisement,  as  re- 
quired by  law.  Unquestionably,  the  cir- 
cuit judge  has  properly  stated  the  rule  that, 
except  for  want  of  jurisdiction,  judgments, 
as  between  parties  or  their  privies,  cannot 
be  attacked  collaterally.  Turner  v.  Malone, 
24  S.  G.  398,  and  other  cases  decided  by  this 
court  on  the  same  line. 

Again,  before  closing,  we  ought  to  dispose 
of  the  first  exception,  relating,  as  It  does,  to 
an  alleged  error  on  the  part  of  the  circuit 
judge  in  refusing  the  motion  of  the  plaintiff 
(appellant)  to  amend  his  complaint  at  the 
trial,  by  striidng  therefrom  all  the  plaintlfiG's 
allegations  aa  to  the  judgment,  etc.,  of 
Knight  V.  Gothran.  The  Ck)de  is  quite  liberal 
as  to  amendments;  yet,  when  a  litigant 
waits  until  after  he  has  been  successful  in 
his  appeal  to  the  supreme  court,  and  after 
trial  is  entered  upon,  to  make  his  motion  to 
amend,  we  agree  with  the  circuit  judge,  **He 
comes  too  late."  1  Am.  &  Bng.  Enc.  Law,  pp. 
554,  555;  Trumbo  v.  Flnley,  18  S.  C.  305; 
StalUngs  V.  Barrett,  26  S.  G.  474,  2  S.  B.  483; 
and  other  cases  of  our  own.  We  must  over- 
rule all  of  these  exceptions.  It  is  the  judg- 
ment of  this  court  that  the  Judgment  of  the 
elrcuit  court  be  affirmed. 


(47  S.  C.  238) 
WOODWARD  V.  SOUTH  CAROLINA  &  G. 

R.  CO. 

(Supreme  Coort  of  South  (Carolina.    July  20, 

1896.) 

HlGHWATS  — ObBTBDGTION  OF — COKSTBDOnOH  OF 

Stjltote. 

21  St  at  Large,  p.  954,  i'23,  providing  for 
the  recovery  of  a  penalty  or  damages  from  any 
railroad  company  or  person  unnecessarily  ob- 
structing a  highway,  to  the  inconvenience  of 
any  person  using  the  same,  "at  the  suit  of  the 
township  board  of  commLssioners  in  which  such 
offense  shall  have  been  committed,  or  ax^y  per- 
son suing  for  the  same  before  any  trial  justice 
within  the  county,"  does  not  authorize  a  person 
to  maintain  an  action  to  recover  damages  there- 
under in  the  court  of  common  pleas. 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county;  Buchanan,  Judge. 

Action  by  J.  Whilden  Woodward  against 
the^  South  Carolina  &  Georgia  Railroad  Com- 
pany. .  From  the  overruling  of  a  demurrer 
to  a  cause  of  action  set  out  in  the  complaint, . 
defendant  appeals.    Reversed. 

The  following  is  the  complaint:  '^be 
plaintiff  complaining  of  the  defendants  above 
named  alleges:  For  a  first  cause  of  ac- 
tion: (1)  That  at  the  times  hereinafter  men- 
tioned the  defendants  above  named  were, 
and  still  are,  a  corporation  duly  organized 
and  existing  under  the  laws  of  this  state,  and 
were  the  owners  of  and  operating  a  certain 
railroad  known  as  the  'South  Carolina  and 
Georgia  Railroad,'  running  from  the  city  of 
Augusta,  in  the  state  of  Georgia,  through 
the  town  of  Blackvllle^  in  the  county  <^ 
Barnwell,  to  the  dty  of  Charleston,  in  said 
state  of  South  Carolina,  together  with  the 
track,  cars,  locomotives,  and  other  appur- 
tenances thereto  belonging.  (2)  That  on  the 
18th  day  of  April,  A.  D.  1886,  the  defendants 
above  named,  the  South  Carolina  and  Geor- 
gia Railroad  Company,  by  their  servants, 
agents,  and  employes,  had  under  their  care, 
control,  and  management  a  certain  locomo- 
tive engine  and  train  of  freight  cars,  the 
property  of  said  defendants,  which  said 
agents  and  employes  were  then  and  there 
running  and  managing  upon  the  def^idants' 
railroad  track  in  said  town  of  BlackviUe; 
that  the  defendants,  by  their  servants, 
agents,  and  employes,  carelessly  and  negli- 
gently stopped  and  left  said  train  of  freight 
cars  coupled  together  anid  standing  upon  and 
extending  across  the  entlrie  width  of  Lar- 
tigue  street,  one  of  the  regularly  laid  out  and 
public  streets  of  said  town,  and  along  Rail- 
road avenue,  anojther  regularly  laid  out  and 
public  street  of  said  town,  on  both  sides  of 
said  Lartigue  street,  at  the  intersection  of 
said  Lartigue  street  with  said  Railroad  av- 
enue, which  said  Lartigue  street  and  Rail- 
road avenue  are  public  streets  of  said  town, 
and  highways  of  said  county,  much  used  by 
the  public  generally,  and  unnecessarily  left 
said  train  of  cars  standing  across  said  Lar- 
tigue street,  and  along  Railroad  avenue,  on 
both  sides  of  said  street,  for  a  longer  period 
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than  five  minutes,  to  wit,  fifteen  minntes,  in 
encb  manner  as  to  unnecessarily  stop  and  de- 
prire  the- public  from  the  use  of  said  street 
and  arenue^  and  to  unnecessarily  obstruct 
said  streets  and  highways,  to  the  hindrance 
and  inconvenience  of  travelers  and  any  per- 
son or  persons  passing  along  or  upon 
said  streets  and  highways,  In  viola- 
tion of  section  twenty-three  of  an  act 
of  the  general  assembly  of  the  state 
of  South  Carolina,  entitled  'An  act  re- 
lating to  roads  and  highways  in  Barnwell 
county,'  approved  January  5,  1895.  (3)  That, 
at  the  time  mentioned  in  the  last  paragraph 
of  this  complaint*  the  plaintiff  was  walldng 
along  said  streets  to  said  intersection  of  Lar- 
tigue  street  with  Railroad  avenue  for  the 
purppse  of  passing  from  the  north  side  of 
Railroad  avenue  to  the  south  side  of  said 
Railroad  avenue,  in  order  to  attend  to  his 
business,  and  finding  said  street  and  avenue 
obstructed  by  the  defendants,  their  servants, 
agents,  and  employes,  as  stated  in  the  last 
{paragraph  of  this  complaint,  attempted  to 
cross  said  street  and  avenue  by  passing  be- 
tween said  freight  cars  which  had '  been 
placed  across  said  street  and  along  said 
avenue  by  the  defendants  as  aforesaid, 
and  left  by  said  defendants  in  such 
position  for  fifteen  minutes;  and,  while 
the  plaintiff  was  passing  between  said 
cars,  the  defendants,  their  agents,  serv- 
ants, and  employes,  caused  said  cars  to 
be  moved  and  pushed  together  in  such 
manner  that  the  plaintiff  was  caught  be- 
tween said  cars,  his  knee  and  leg  crushed 
and  mashed*  his  nervous  system  greatly 
shocked,  and  was  otherwise  greatly  dam- 
aged. (4)  That  by  reason  of  the  aforesaid 
injuries,  caused  by  the  unlawful  act  of  the 
defendants  in  obstructing  said  streets  and 
highways,  the  plaintiff  became  ill  for  a  long 
time,  was  obliged  to,  and  actually  did,  ex- 
pend large  sums  of  money  for  surgical  and 
other  treatment  and  attendance  in  attempt- 
ing to  cure  himself;  but  his  injuries  were 
and  are  of  a  permanent  nature,  and  the 
plaintiff  is  thereby  prevented  from  actively 
engaging  in  business,  and  was  otherwise 
greatly  injured,  to  his  damage  In  the  sum  of 
ten  thousand  dollars.  For  a  second  cause  of 
action:  (1)  That,  at  the  times  hereinafter 
mentioned,  the  defendants  above  named 
were,  and  still  are^  a  corporation  duly  or- 
ganl2sed  and  existing  under  the  laws  of  this 
state,  and  were  the  owners  of  and  operating 
A  certain  railroad,  known  as  the  'South 
Carolina  and  Georgia  Railroad/  running 
from  the  city  of  Augusta,  in  the  state  of 
Geor^a,  through  the  town  of  Blackville,  in 
the  county  of  Barnwell,  to  the  city  of 
Charleston,  in  the  state  of  South  Carolina, 
together  with  the  track,  cars,  locomotives, 
and  other  appurtenances  thereto  belonging. 
(2)  That  <»  the  IBth  day  of  April,  A  D.  1895, 
the  defendants  above  named,  the  South  Caro- 
Una  and  Georgia  Railroad  Company,  by 
their  agents,  servants,  and  employ^  had  un- 


der their  care,  control,  and  management  a  cer- 
tain locomotive  engine  and  train  of  freight 
cars,  the  property  of  said  defendants,  which 
said  agents  and  employes  were  then  and 
there  running  and  managing  upon  the  defend- 
ants' railroad  track  in  the  town  of  Bhickville; 
and  that  the  defendants,  by  their  servants, 
agents,  and  employes,  carelessly  and  negli- 
gently stopped  and  left  said  train  of  cars 
coupled  together,  and  standing  upon  and  ex- 
tending across  the  entire  width  of  Lartigue 
street,  one  of  the  regulaxly  laid  out  and  pub- 
lic streets  of  said  town,  and  along  Railroad 
avenue,  another  regularly  laid  out  and  pub- 
lic street  of  said  town,  on  both  sides'^  of 
said  Lartigue  street,  at  the  Intersection  ot\ 
said  Railroad  avenue  with  said  Lartigue 
street,  the  said  Lartigue  street  and  Railroad 
avenue  then  and  there  being  public  streets 
of  said  town,  and  highways  of  said  county^ 
much  used  by  the  public  generally,  and  xm- 
necessarlly,  carelessly,  and  negligently  left 
said  train  of  cars  standing  upon  and  ex- 
tending across  said  Lartigue  street,  and 
along  said  Railroad  avenue,  an  unreasonable 
length  of  time,  to  wit,  fifteen  minutes,  in 
such  manner  as  to  unnecessarily,  carelessly, 
and  negligently  obstruct  said  Lartigue  street 
and  Railroad  avenue,  to  the  hindrance  and 
inconvenience  of  travelers  and  persons  pass- 
ing along  and  upon  said  street  and  avenue. 
(S)  That,  at  the  time  and  place  mentioned  in 
the  last  paragraph,  the  plaintiff  was  walking 
along  said  streets  to  said  Intersection  of 
Lartigue  street  with  Railroad  avenue,  for 
the  purpose  of  passing  from  the  north  side 
of  Railroad  avenue  to  the  south  side  of  said 
avenue,  in  order  to  attend  to  his  business, 
and  finding  said  street  and  avenue  obstruct- 
ed by  the  defendants,  their  servants,  agents, 
and  employes,  as  stated  in  the  last  para- 
graph of  this  complaint,  carefully,  and  with- 
out any  negligence  or  fault  on  his  part,  at- 
tempted to  cross  said  avenue  and  street, 
at  the  Intersection  of  said  street  and  avenue, 
by  passing  between  said  cars  which  had 
been  placed  across  said  street  and  along 
said  avenue,  and  carelessly,  negligently,  and 
unnecessarily  left  in  such  position  for  fifteen 
minutes,  by  said  defendants,  their  servants, 
agents,  and  employes;  and,  whUe  the  plain- 
tiff was  passing  between  said  cars,  the  de- 
fendants, their  servants,  agents,  and  em- 
ployes, negligently  and  carelessly  caused 
said  cars  to  be  moved  and  pushed  together 
in  such  manner  that  the  plaintiff  was  caught 
between  said  cars,  his  knee  and  leg  crushed 
and  mashed,  his  nervous  system  greatly 
shocked,  and  was  otherwise  greatly  dam- 
aged. (4)  That,  by  reason  of  the  aforesaid 
injuries,  the  plaintiff  became  ill  for  a  long 
time,  was  obliged  toy  and  actually  did,  ex- 
pend large  sums  of  money  for  surgical  anb 
6ther  treatment  in  attempting  to  cure  him- 
self; but  his  injuries  are  and  were  of  a 
permanent  nature,  and  the  plaintiff  is  there- 
by prevented  from  actively  engaging  in  busi- 
neM»  and  was  otherwise  greatiy  injured,  to 
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his  damage  in  the  som  of  ten  thousand  dol- 
lars. Wherefore  the  plaintiff  demands  Judg- 
ment a^ralnst  the  defendants  for  the  smn 
of  tfi  thousand  dollars." 

To  which  complaint  defendant  filed  the  fol- 
lowinjf  demurrer:  "(D  The  defendant  abore 
named  demurs  to  the  first  cause  of  action 
stated  in  the  complaint  herein  upon  the 
ground  that  It  appears  upon  the  flace  of  the 
complaint  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. (2)  The  defendant  further  demurs  to 
the  second  cause  of  action  stated  in  the  com- 
plaint upon  the  grounds  that  the  complaint 
does  not  state  facts  sufilcient  to  constitute  a 
'cause  of  action." 

On  submission  of  the  demurrer,  the  court 
made  the  following  orAer:  "The  above-en- 
titled cause  came  on  to  be  heard  before  me 
on  a  demmrer  to  the  first  and  second  causes 
of  action  stated  in  the  complaint,  upon  the 
ground  that  neither  of  them  stated  facts 
sufficient  to  constitute  a  cause  of  action. 
At  the  close  of  the  argument,  counsel  for  the 
defendant  stated  that  he  does  not  insist  upon 
the  demurrer  to  the  second  cause  of  action, 
and  asked  that,  if  it  should  be  overruled, 
leave  should  be  given  him  to  serve  an  an- 
swer thereto.  As  to  the  first  cause  of  action 
stated  in  the  complaint,  the  defendant  con- 
tends that  the  statute  entitled  *An  act  relat- 
ing to  roads  and  highways  in  Barnwell  coun- 
ty,* approved  January  6,  1895,  upon  the 
twenty-third  section  of  which  the  plaintiff 
contends  this  cause  of  action  is  founded, 
gives  no  remedy  whatever  to  any  private  in- 
dividual on  his  own  behalf,  but  that  the  only 
remedy  given  thereby  Is  to  the  public,  and 
is  a  penalty  for  the  unnecessary  obstruction 
of  a  street  by  a  railroad  company  for  a  lon- 
ger period  than  five  minutes,  to  wit,  a  fine 
not  exceeding  twenty  nor  less  than  five  dtn- 
lars,  to  be  recovered  by  an  action  at  the 
suit  of  the  township  board  of  commission- 
ers, or  any  person  suing  for  the  same  before 
any  trial  Justice  within  the  county,  or  by  in- 
dictment in  the  court  of  general  sessions  for 
said  county.  Defendant  further  -contends 
that  it  appearing  from  the  complaint  that  the 
plaintiff's  injury  was  caused  by  his  being 
caught  and  mashed  between  the  cars,  which 
had  been,  as  alleged,  unnecessarily  left  across 
the  street  for  a  longer  period  than  five  min- 
utes, by  reason  of  said  cars  being  moved  or 
pushed  together  by  defendant,  the  court 
should  conclude  that  the  moving  of  the  cars, 
rather  than  the  obstruction  of  the  street, 
was  the  cause  of  the  injury;  and,  as  the  com- 
plaint alleges  no  negligence  whatever  (in  this 
cause  of  action)  in  the  railroad  company  In 
moving  the  cars,  no  cause  of  action  is  stat- 
ed. These  were  the  only  objections  as  to  the 
sufficiency  of  the  first  cause  of  action.  In 
reply,  the  plaintiff  contends  that  the  clause 
'and  shall  be  liable  for  all  damages  arising  to 
any  person  from  such  obstruction,'  in  the 
twenty-third  section  of  the  act,  should  be 
oonstmed  as  remedial,  and  as  giving  an  ac- 


tion to  the  person  injured;  while  other  clauses 
in  said  section  are  penal  in  prescribing  a 
penalty,  given  the  public,  to  be  recovered  by 
an  action  at  the  suit  of  the  township  board 
of  commissioners  or  any  person  suing  there- 
for, or  indictment  in  the  court  of  general 
sessions  for  the  viohition  of  the  public  law. 
There  is  no  improiaiety  In  putting  a  strict 
construction  on  a  penal  clause  and  a  liberal 
construction  on  a  remedial  clause  In  the 
same  act  of  parliament  This  has  been  done 
In  the  statutes  which  make  it  a  felony  to 
bum  houses  and  other  proi)erty,  and  give  to 
those  who  suffer  from  the  felony  a  remedy 
against  the  hundred.'  Best,  G.  J.,  2  BIng. 
849  (9  m  a  li.  610),  dted  In  28  Am.  &  Bng. 
Bnc  Law,  880,  note.  That  the  object  of  this 
statute  was  to  stop  the  unnecessary  obstruc- 
tion  oi  the  highways  in  Barnwell  county 
by  railroad  companies,  by  fixing  on  the  rail- 
road company  a  liability  for  'all  damages 
arising  to  any  person  from  such  obstruction/ 
irrespective  of  all  other  questions  of  negU- 
gence  than  the  *unnecessary  obstructioa'  of 
the  highways,  as  well  as  to  give  a  remedy 
for  the  obstruction  to  the  public.  As  to  the 
defendant's  other  objection  to  the  statement 
of  the  first  cause  of  action,  that,  under  the 
facts  stated  In  the  complaint,  the  plaintiff's 
injury  arose  from  the  obstruction;  citing 
Murray  v.  Eailroad  Co.,  10  Rich.  Law,  227, 
where  a  horse  was  prevented  from  passing 
by  an  obstruction  placed  across  a  highway 
by  a  railroad  company,  and  was,  while  on 
the  track  at  the  crossing,  run  over  and  kill- 
ed by  a  passing  train,  our  court  said:  The 
obstruction  of  the  road  was  a  wrong  done 
by  the  company,  which,  under  the  circum- 
stances, would  have  Justly  entitled  the  plain- 
tiff to  a  recovery,  even  if  the  killing  bad  been 
shown  to  be,  so  far  as  that  train  was  con- 
cerned, whoUy  accidental  and  blameless.' 
See,  also,  Railway  Co.  v.  Mcintosh  (Ind.'Sup.) 
88  N.  B.  476;  BUIott,  Roads  &  8.  603;  Rail- 
way  Co.  V.  Prescott,  8  a  C.  A.  109,  59  Fed. 
237;  and  the  recent  case  of  Littlejohn  v. 
Railroad  Co.  (recently  decided  by  our  court) 
22  S.  E.  789.  It  is  ordered  that  the  demur- 
rer interposed  by  the  defendant  to  the  first 
and  second  causes  of  action  set  out  in  the 
complaint  be,  and  the  same  is  hereby,  over- 
ruled; and  defendant  have  leave  to  serve  an 
answer  to  both  or  either  of  said  causes  of  ac- 
tion, as  he  may  be  advised,  within  20  days 
from  the  ffling  of  this  order." 

Defendant's  exceptions:  "The  def aidant, 
the  South  Carolina  and  Georgia  Railroad 
Company,  excepts  to  the  order  of  his  honor, 
the  presiding  Judge,  overruling  the  demurrer 
interposed  by  defendant  to  the  first  cause  of 
action  stated  in  said  complaint,  on  the  fol- 
lowing grounds:  (1)  That  his  honor  erred  In 
deciding  that  there  was  no  impropriety  in 
putting  a  strict  construction  on  the  penal 
clause  of  the  statute  referred  to  In  said  or- 
der, and  a  liberal  construction  upon  the 
dause  denominated  by  him  as  'a  remedial 
danse,'  to  wit,  the  clause  'and  shall  be  lia* 
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ble  for  all  aamages  arising  to  any  person 
from  such  obstruction  or  Injurj  to  snch  road 
or  highway';  whereas  it  is  submitted  that 
said  clause  should  have  been  read  and  cbn- 
strued  together  with  the  clause  immediate- 
ly following  the  same,  to  wit,  to  be  recovered 
by  an  action  a^  the  suit  of  the  township 
board  of  commissioners  in  which  snch  of- 
fense Shan  have  been  committed,  or  any 
person  sning'for  the  same,  before  any  trial 
justice  within  the  county  where  such  of- 
fense shall  have  been  committed/  as  giring 
a  remedy  only  in  a  court  of  trial  Justice,  and 
not  In  the  court  of  common  pleas.  (2)  That 
his  honor  erred  in  deciding  that  the  object 
of  the  statute  was  to  stop  the  unnecessary 
obstruction  of  the  highways  in  Barnwell 
county  by  fixing  6n  the  railroad  companies 
a  liability  for  all  damages  arising  to  any  per- 
son from  such  obstruction,  irreepectiye  of 
alL  other  questions  of  negligence  than  the 
unnecessaiy  obstruction  of  the  highways; 
whereas  It  Is  submitted  that  he  should  hare 
decided  that  the  object  of  the  statute  was  to 
giro  a  remedy  before  a  court  of  trial  justice 
or  by  indictment,  and  not  to  give  a  general 
remedy  for  an  unlimited  amount  before  the 
court  of  common  pleas." 

Joseph  W.  Barnwell,  for  appellant.  BeO- 
tnger,  Townsend  Sc  O'Bannon  and  Robt  AI- 
drich,  for  respondent 

POPES,  J.  This  action  was  commenced  in 
the  court  of  common  pleas  for  Barnwell 
county,  in  this  state,  on  the  Sth  day  of  Octo- 
ber, 1896.  The  complaint  set  up  two  causes 
of  action,  to  both  of  which  the  defendant  de- 
murred. The  issue  thus  presented  came  on 
for  trial  before  his  honor.  Judge  Buchanan. 
At  such  trial  the  defendant  consented  that 
his  demurrer  to  the  second  cause  of  action 
should  be  dismissed.  By  the  judgment  of 
Judge  Buchanan,  the  demurrer  as  to  both 
causes  of  action  was  orerruled.  From  this 
judgment  the  defendant  now  appeals,  from 
so  much  of  said  Judgment  as  dismisses  the 
demurrer  as  to  the  first  cause  of  action  set 
out  in  the  complaint  In  the  report  of  the 
case  must  be  included  the  complaint,  the  de- 
murrer, the  order,  and  the  grounds  of  appeaL 

Confessedly  the  plaintiff  bases  his  first 
cause  of  action  on  the  proylsions  of  the  twen- 
ty-third section  of  "An  act  relating. to  roads 
and  highways  in  Barnwell  county,"  approved 
January  6,  1895  (21  St  at  Large,  954).  This 
section  is  as  follows:  "That  if  any  person  or 
persons,  corporations,  or  any  conductor  of 
any  train  of  railroad  cars,  or  any  other  agent 
or  servant  of  any  railroad  company  shall  ob- 
struct unnecessarily  any  public  road  or  high- 
way of  this  county  by  permitting  any  railroad 
car  or  cars  or  locomotives  to  remain  upon  or 
across  any  street,  public  road  or  highway  for 
a  longer  period  than  five  minutes,  or  shall 
permit  any  timber,  wood,  or  other  obstruct 
dons  to  remain  upon  or  across  any  such 
street,  road  or  highway,  to  the  hindrance  or 
tnconvvnlence  of  travelers  or  any  penon  or 


persons  passhig  along  or  upon  such  street, 
road  or  highway,  every  person  or  corpora- 
tion 80  offending  shall  forfeit  and  pay  for  ev- 
ety  such  offense  any  sum  not  exceeding  twen- 
ty nor  less  than  five  dollars,  and  shall  be  lia- 
ble for  all  damages  arising  to  any  person  from 
such  obstruction  or  injury  to  such  road  or 
highway,  to  be  recovered  by  an  action  at  the 
suit  of  the  tovmship  board  of  commissioners 
in  which  such  offense  shall  have  been  commit- 
ted, or  any  person  suing  for  the  same,  before 
any  trial  justice  within  the  county  where 
snch  offense  shall  have  been  committed,  or 
by  indictment  in  the  court  of  general  sessions 
of  this  county.  And  all  fines  so  accruing  un- 
der the  provisions  of  this  section^  when  col- 
lected, shall  be  paid  over  to  the  overseer  of 
the  district  in  which  such  offense  was  com- 
mitted, and  by  the  overseer  applied  to  the  im- 
provement of  the  roads  and  highways  herein. 
And  every  twenty-four  hours  such  corpora- 
tion, person  or  persons  as  aforesaid,  after  be- 
ing notified,  shall  suffer  such  obstruction,  to 
the  hindrance  or  inconvenience  of  travelers  or 
any  person  or  persons  going  along  or  upon 
such  road  or  highway,  shall  be  deemed  an  ad- 
ditional offense  against  the  provisions  of  this 
act:  provided,  that  any  Individual  or  person 
reporting  or  orosecuting  the  action  shall  be 
entitled  to  one-half  of  V^e  fine  or  penalty  re- 
celvckl,  and  the  chairman  of  the  board  of 
township  commissioners  is  hereby  authorized 
to  pay  the  same  to  the  said  person  or  individ- 
ual or  persons  when  collected,  and  take  a 
receipt  therefor." 

The  plaintiff,  who,  in  endeavoring  to  cross 
over  the  train  of  defendant  (which  train  had 
been  allowed  by  the  agents  of  the  defendant 
to  remain  stationary  across  a  street  in  the 
town  of  Blackville,  S.  C,  more  than  five  fnin- 
utes,  unnecessarily),  was  seriously  injured  by 
reason  of  the  sudden  movement  of  said  train, 
claims  that  he  *s  entitled  to  bring  suit  for  his 
said  injuries  In  the  court  of  common  pleas, 
under  said  section. 23.  This  position  is  denied 
by  the  defendant  The  circuit  judge  agreed 
with  the  plaintiff;    hence  this  appeaL 

We  cannot  agree  with  the  circuit  judge  in 
the  views  he  entertains  on  this  point  To  our 
minds,  ttie  intention  of  the  legislature,  as  gath- 
ered from  the  language  used  by  it  in  this 
section,  is  plain;  so  plain,  in  fact,  that  In 
its  construction  this  intention  is  manifest  and 
palpable.  It  is  to  provide  a  remedy  to  the 
public  add  private  persons  from  any  "hin- 
drance or  inconvenience**  to  any  individual  ot 
the  public  from  the  agents  or  servants  of  rail- 
road companies  allowing  a  train  to  remain 
across  or  upon  a  street  or  highway  beyond  a 
period  of  five  minutes.  This  remedy  is  to  be 
punished  by  a  suit  in  a  trial  justice's  court 
Elvery  person  ^ho  has  written  a  work  on  the 
interpretation  or  construction  of  statutes  ad- 
mits that.  If  the  language  used  therein  is 
plain  and  unmistakable,  there  is  no  need  to 
use  any  of  the  rules  of  construction,  for, 
when  anything  is  understood,  that  ends  the 
wliole  matter.    We  have  studied  the  statu- 
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tory  provision  in  question  to  see  if  the  circuit 
Jndge  and  the  rppellant  could  throw  such  light 
upon  it  as  would  convince  us  of  error;  but  all 
in  vain.  We  see  the  puri>ose— the  intention 
—of  the  general  assembly,  as  expressed  in 
the  language  embodied  in  this  section  of  this 
act,  so  clearly  that  it  is  useless  to  discuss  the 
rules  of  construction  merely  to  display  a  fa- 
miliarity with  text-books  and  decisions  of 
court.  It  is  the  judgment  of  this  court  that 
so  much  of  the  judgment  of  the  drcoit  court 
SB  is  appealed  from  be  reversed,  and  that 
the  action  be  remitted  to  the  circuit  court 
for  such  further  proceedings  as  may  be  nec- 
essaiy. 

(47  S.  C.  336) 

LDDDBN  &  BATES  SOUTHERN  MUSIO 

HOUSE  y.  SUMTER. 
(Supreme  Court  of  South  Carolina.     July  24, 

1896.) 
Witness  — Examination— EviDEjiCB  in  Rbplt — 

RCPLBVIN— PlBADINO. 

1.  Where  evidenoe  of  a  conversatioii  be- 
tween the  husband  of  defendant  and  plaintifirB 
agent  is  excluded,  when  offered  by  pmintiff  in 
chief,  on  the  ground  that  it  was  not  shown  that 
the  husband  was  the  agent  of  defendant,  the 
fact  that  it  is  shown  by  the  defense  that  he  was 
in  fact  her  agent  does  not  entitle  plaintiff  to  in- 
troduce the  excluded  evidence  in  reply,  where 
such  evidence  is  not  m.  regard  to  a  matter  ei- 
ther brought  out  in  the  testimony  in  chief,  or 
in  the  testimony  for  the  defense. 

2.  In  replevin,  defendant's  possession  in 
the  first  instance  having  been  rightful,  the  fact 
that  in  liis  answer  he  denies  the  title  of  plaintiff 
is  insufficient  to  show  that  his  possession  at  the 
commencement  of  the  action  was  wrongful,  and 
dispense  with  the  necessity  for  showing  a  de- 
mand and  refusal. 

Appeal  from  common  pleas  circuit  court  o£ 
Sumter  county;   Watts,  Judge, 

Action  by  the  Ludden  &  Bates  Southern 
Music  House  against  Catherine  W.  Sumter. 
There  was  a  judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

Haynsworth  &  Haynsworth  and  Lee  & 
Morse,  for  appellant  Purdy  &  Reynolds, 
for  respondent. 

McIVER,  0.  J.  This  was  an  action  for 
claim  and  delivery  of  a  piano  bo\^  and  de- 
livered by  plaintiff  to  defendant  under  a 
contract,  a  copy  of  which  is  set  out  in  the 
case.  By  the  terms  of  that  contract  the 
defendant  was  to  pay  the  specified  price  of 
the  instrument  in  certain  specified  install- 
ments; and,  to  secure  the  payment  of  any 
unpaid  installments,  the  plaintiff  retained 
the  title  to  the  piano  until  they  should  be 
fuUy  paid.  It  appears  that  defendant,  aft- 
er paying  some  of  the  installments,  made 
default,  and  the  claim  was  sent  to  certain 
attorneys  for  collection.  These  attorneys 
took  from  defendant  a  note  secured  by  a 
mortgage  of  real  estate,  as  she  claimed,  in 
satisfaction  of  the  balance  due  upon  the 
contract;  bat,  as  these  attorneys  claimed, 
sQCh  note  and  mortgage  were  taken  merely 
as  collateral  security  for  such  balance,  and 


not  as  payment  or  satisfaction  thereof,  as 
they  had  no  authority  from  plaintiff  to  ac- 
cept payment  in  anything  but  money. 
Thereupon  this  action  was  commenced,  and 
in  the  complaint,  among  other  things,  the 
plaintiff  alleged  that  before  the  commence- 
ment of  the  action  a  demand  was  made  for 
the  possession  of  the  piano,  and  a  refusal  on 
the  part  of  the  defendant  to  comply  with 
such  demand.  This  allegatiofi  was  denied 
in  the  answer,  and,  as  a  separate  defense, 
defendant  alleged  that  she  was  Informed 
and  believed  that  the  plaintiff  claimed  title 
to  the  piano  under  a  chattel  mortgage,— the 
contract  above  referred  to,  which  practical- 
ly amounted  to  a  mortgage,— upon  which  a 
balance  was  claimed  to  be  due;  but  defend- 
ant averred  that  the  debt  secured  by  such 
mortgage  had  been  paid  and  satisfied  by  the 
execution  and  delivery  of  the  note  and  real- 
estate  mortgage  above  referred  to,  wh^ph 
she  averred  the  said  attorneys  had  accepted 
as  payment  of  the  balance  of  the  purchase 
price  of  the  piano.  ** Wherefore  this  de- 
fendant alleges  that  she  holds  the  legal  ti- 
tle to  the  pia^o  aforesaid,  and  owes  to  the 
plaintiff  nothing  on  said  account  whatso- 
ever." The  case  went  to  trial  on  these 
pleadings,  and  upon  the  testimony  then  in- 
troduced, and,  the  defend^t  having  obtain- 
ed a  verdict,  the  plaintiff  appealed  upon  the 
single  ground  that  the  circuit  judge  presid- 
ing at  that  trial  had  erred  in  refusing  to 
permit  the  plaintiff  to  introduce  testimony 
tending  to  show  that  the  attorneys  had  no 
authority  from  their  client  (the  plaintiff)  to 
accept  the  note  and  real-estate  mortgage 
above  referred  to  in  payment  of  the  balance 
due  on  the  debt  secured  by  the  chattel  mort- 
gage on  the  piano.  The  court  held  that,  in 
the  absence  of  any  express  authority  from 
their  clients,  attorneys  at  law  have  no  right 
to  accept  anything  but  money,  in  payment 
of  a  debt  sent,  to  them  for  collection  (see  22 
S«  E.  738),  and  the  case  was  remanded  to 
the  circuit  court  for  a  new  trial.  The  case 
again  came  on  for  trial  before  his  honor. 
Judge  Watts,  and  a  jury,  when  the  defend- 
ant again  obtained  a  verdict,  and  from  the 
judgment  entered  thereoh  this  appeal  has 
been  taken,  upon  two  grounds:  (1)  Be- 
cause of  error  in  "holding  it  incompetent  to 
inquire  of  J.  E.  Gaillard  as  to  what  occur- 
red between  Thomas  Sumter  (the  husband 
and  agent  of  the  defendant)  and  himself 
when  he  was  on  the  way  to  Mrs.  Sumter's 
residence,  with  the  chattel  mortgage,  for 
the  purpose  of  seizing  the  piano  under  the 
mortgage."  (2)  Because  of  error  in  refus- 
ing to  charge  the  jury,  as  requested  by 
plaintiff,  *that  if  the  jury  conclude  that  the 
defendant  denied  the  title  of  plaintiff  to  the 
property  in  dispute,  prior  to  the  commence- 
menj:  of  this  action,  it  is  not  necessary  to 
show  demand." 

For  a  proper  understanding  of  the  ques- 
tion raised  by  the  first  ground  of  a]H;>eal,  a 
statement  of  what  occarred  at  the  trial  In. 
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reference  to  that  matter  Is  necessary.  The 
witness  Galllard,  there  referred  to,  was  in- 
teoduced  by  the  plaintiff  daring  the  develop- 
ment of  the  testimony  In  chief,  and,  after 
haying  testified  that  he  was  the  deputy 
shexlff  instmcted  by  the  sheriff  to  seize  ^e 
piano  nnder  the  chattel  mortgage,  said  that 
he  started  to  Mrs.  Sumter's  residence  for 
that  purpose,  but,  before  reaching  the  house, 
was  stopped  by  Mr.  Reynolds  (who  seems 
now  to  be  one  of  the  attorneys  of  the  de- 
fendant, but  whether  he  was  such  at  the 
time  referred  to  by  the  witness  does  not  ap- 
pear, though  such  was  probably  the  fact). 
The  witness  was  then  asked  if  he  saw*  Mr. 
Sumter,  and,  replying  in  the  afflrmatiYe,  the 
court,  upon  exception  taken  by  counsel  for 
defendant,  ruled  that  it  was  not  competent 
for  the  witness  to  testify  to  anything  which 
passed  between  the  witness  and  Mr.  Sum- 
ter, ''unless  he  can  show  that  Mr.  Sumter 
was  the  agent  of  his  wife."  Thereupon  the 
plaintiff  closed  its  testimony  in  chief,  with- 
out any  offer  or  attempt  to  show  that  Sum- 
ter was  the  agent  of  his  wife.  In  the 
coarse  of  the  testimony  for  the  defense,  the 
defendant  was  examined,  and,  being  asked 
what  occurred  between  herself  and  one 
Pressley,  another  witness  for  plaintiff,  on 
an  occasion  prerious  to  that  referred  to  by 
GaUlard,  denied  that  Pressley  had  made 
any  demand  for  the  piano,  saying  that  he 
came  to  see  her  for  the  purpose  of  making 
'*some  arrangement  about  getting  some  pay- 
ment on  the  piano,"  and  on  her  cross-exam- 
ination the  following  took  place:  *T>id  you 
tell  Mr.  Pressley  that  he  must  see  Mr.  Sum- 
ter? A.  I  do  not  remember  telling  him 
that.  He  said  he  wanted  to  see  him.  Q. 
Was  Mr.  Sumter  your  agent  in  this  matter? 
A.  He  was  the  only  one  who  approached 
me  about  it.  Q.  I  mean,  was  your  husband, 
Mr.  Sumter,  your  agent  in  this  matter? 
Did  you  regard  him  as  being  your  agent? 
Did  you  regard  this  as  being  in  his  charge 
for  you?'  To  which  the  reply  was,  "Yes, 
sir.'*  When  the  testimony  on  the  pact  of 
the  defense  was  closed,  the  witness  Galllard 
was  again  offered,  in  reply,  with  the  an- 
nouncement from  plaintiff's  counsel  that  they 
proposed  to  ask  "what  he  did  with  referr' 
ence  to  it,"  and,  after  some  altercation  be- 
tween cotmsel  as  to  whether  the  agency  of 
Sumter  for  his  wife  had  been  sufficiently 
shown,  the  court  ruled  as  follows:  "There 
is  no  testimony  going  to  show  that  there 
ever  was  any  demand  on  Mr.  Sumter.  I  do 
not  think  the  question  is  competent"  There 
cannot  be  a  doubt  that  there  was  no  error 
in  the  ruling,  when  Galllard  was  first  upon 
the  stand,  that  anything  that  passed  be- 
tween the  witness  and  Mr.  Sumter  was  in- 
competent, for  there  certainly  was  no  evi- 
dence at  that  time  that  Sumter  was  the 
agent  of  his  wife;  and  it  seems  equally  clear 
that  the  testimony  sought  to  be  obtained 
fnan  Galllard  when  he  was  offered  in  re- 
ply was  incompetent,  because  it  was  not  in 


reply  to  any  testimony  brought  out  in  the 
defense.  Sumter  had  been  examined  as  a 
witness  for  the  defense,  and  while  on  the 
stand  he  was  not  asked,  either  in  the  direct 
or  cross  examination,  anything  as  to  what 
occurred  between  himself  and  Galllard,  and 
there  was  no  other  testimony  as  to  that 
matter.  Hence  it  was  clearly  incompetent 
for  the  plaintiff  to  offer  testimony  in  the  re- 
ply as  to  a  matter  which  had  not  been 
brought  out  in  the  testimony  in  chief,  or  in 
the  testimony  adduced  for  the  defense.  If 
It  were  otherwise,  then  great  injustice 
might  he  done  defendant,  as  the  plaintiff 
would  thus  be  allowed  the  opportunity  of 
laying  before  the  jury  the  version  of  the 
transaction  or  conversation  between  Sumter 
and  Gaillaid,  as  given  by  its  own  witness, 
without  any  opportunity  for  the  defendant 
to  lay  before  the  jury  the  version  of  the 
transaction  or  conversation  as  it  might  have 
been  given  by  the  other  party  thereto.  To 
prevent  such  Injustice  is  one  of  the  main  ob- 
jects of  the  rule  restricting  the  testimony  in 
reply  to  matters  which  had  been  previously 
referred  to  in  the  testimony.  In  addition 
to  this,  it  seems  to  us  that  the  question  ruled 
out  was  indefinite  to  the  last  degree,  and 
for  that  reason  exceptionable.  The  ques- 
tion proposed  to  Galllard  was  "what  he  did 
in  reference  to  it,"  and  what  that  meant  is 
altogether  uncertain  and  indefinite.  Even 
if  it  had  been  shown  explicitly  that  Sumter 
was  at  the  time  the  agent  of  his  wife,  it 
seems  -to  us  that  the  question  should  have 
been  so  framed  as  to  indicate  at  least  that 
the  Inquiry  was  as  to  something  within  the 
scope  of  his  agency ,-H9omething  that  he  had 
authority  to  do.  The  question,  as  submit- 
ted, afforded  no  indication  whatever  that 
the  purpose  of  it  was  to  show  any  demand 
made  upon  Sumter  for  the*  piano,  or  any 
conduct  or  conversation  on  the  part  of  Sum- 
ter showing  a  willingness  to  waive  such  de- 
mand. Besides,  the  testimony  as  to  the 
agency  was  scarcely  sufficient  to  show  that 
Sumter  was  the  agent  of  the  defendant  at 
tliat  time,  though  possibly  sufficient  to  show 
such  agency  at  the  time  of  the  interview 
between  defendant  and  the  witness  Press- 
ley.  The  first  ground  of  appeal  must  there- 
fore be  overruled. 

As  to  the  second  ground  of  appeal,  we  must 
remark,  first,  that  in  considering  the  question 
as  to  the  correctness  of  a  charge,  or  of  a  re- 
fusal to  charge,  reference  must  be  had  to  the 
case  as  made  before  the  court  from  which 
such  charge  or  refosal  to  charge  proceeds. 
Hence,  unless  it  appears  that  there  is  some- 
thing In  this  case  showing  that  the  defendant 
denied  the  title  of  the  plaintiff  to  the  prop- 
erty in  controversy,  the  request  would  present 
a  mere  abstract  proposition  of  hiw,  the  refusal 
of  which  would  not  constitute  reversible  er- 
ror, even  though  such  proposition  be  abstract- 
ly correct  There  is  certainly  nothing  in  the 
testimony  showing  that  the  defendant  "de- 
nied the  title"  of  the  plaintiff.    Even  the  wit- 
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nesB  Pressley,  who  wu  the  flist  witness  ex- 
amined for  the  plaintiff,  sajrs  nothing  of  the 
kind.  This  witness,  after  testifying  that  he 
went  to  see  Mrs.  Sumter  for  the  purpose  of 
collecting  the  balance  due  on  the  piano,  or  (to 
use  his  o¥ni  language)  'to  repossess  the  in- 
strument," he  was  asked  the  following  ques- 
tion: "When  you  told  Mrs.  Sumter  that  you 
came  up  there  for  the  purpose  of  either  re- 
possessing the  piano,  or  collecting  payments 
due  thereon,  what  did  she  say  to  you?"  to 
which  the  witness  replied:  "She  said  that  she 
could  not  do  anything,— she  could  not  do  any- 
thing one  way  or  the  other;  Mr.  Sumter  was 
not  at  home."  And,  when  adced  whether  Mrs. 
Sumter  claimed  to  have  paid  for  the  piano,  he 
replied  that  he  did  not  remember  her  saying 
anything  about  that  It  is  very  obvious  that 
this  testimony,  which  is  all  there  was  as  to  this 
point,  does  not  even  tend  to  show  that  the  de- 
fendant denied  plaintifTs  title  to  the  property 
in  dispute,-Haot  even  by  implication  arising 
from  her  haying  claimed  to  have  paid  the  bal- 
ance of  the  purchase  money,— for  that  wit- 
ness said,  "I  dsn't  remember  her  saying  any- 
thing about  that"  But  it  is  claimed  that  de- 
fendant, by  her  answer,  denied  plalntifTs  title 
to  the  property  in  dispute.  There  is  no  such 
denial,  in  express  terms,  in  the  answer;  and 
the  most  H  that  can  be  said  is  that  it  is  im- 
plied by  the  averment  in  the  answer  that  the 
attorneys  for  plaintiff  had  accepted  the  note 
and  real-estate  mortga^  in  payment  of  the 
balance  of  the  purchase  money  of  the  piano, 
^'wherefore  this  defendant  alleges  that  she 
holds  the  legal  title  to  the  piano  aforesaid, 
and  owes  to  the  plaintiff  nothing  <m  said 
account  whatsoever."  So  that  this  scMsdl- 
ed  denial  is  not  only  by  implication  mere- 
ly, but  was  conditional  upon  the  supposed 
fact  that  the  acceptance  of  the  said  note  and 
real-estate  mortgage  by  the  attorneys  for 
plaintiff  operated  as  payment,  which  has  prov- 
ed to  be  an  erroneous  supposition.  Even  if, 
however,  this  averment  in  the  answer  could  be 
regarded  as  a  denial  of  plaintiff's  title,  we 
are  not  prepared  to  concede  that  this  would 
Justify  the  demand  that  the  jury  should  have 
been  charged  as  requested.  It  will  be  observ- 
ed that  the  complaint  contains  no  allegation 
that  the  defendant,  before  the  commence- 
ment of  the  action,  had  denied  the  plalntUTs 
title,  and  thereby  dispensed  with  the  neces- 
sity for  a  demand  and  refusal;  but,  on  the 
contrary,  the  plaintiff's  cause  of  action  is 
based  upon  the  allegation  in  the  complaint 
'*that  before  the  commencement  of  this  action 
the  plaintiff  duly  demanded  possession  of  said 
piano,  but  the  defendant  refused  to  d^ver 
the  same";  and  this  allegation  is  distinctly 
denied  in  the  answer,  as  to  the  acceptance  of 
the  note  and  mortgage  above  referred  to  in 
payment  of  the  balance  due  on  the  piano,  and 
tlie  averment  that  in  consequence  of  such  pay- 
ment the  defendant  acquired  the  legal  title 
to  the  piano  was  set  ilp  as  a  separate  de- 
fense, based  upon  new  matter,  and  not  as  a 
denial  of  any  of  the  allegations  of  the  com- 


plaint, and  c^i:ainly  cannot  be  regarded  as 
any  evidence  whatever  that  the  defendant 
had,  before  the  commencement  of  the  action, 
denied  plaintifiTfl  title.  There  can  be  no  doubt 
that  the  defendant  originally  acquired  the 
rightful  possession  of  the  piano,  under  the 
contract  of  sale  set  out  In  the  case;  and  there 
is  as  little  doubt  that  under  the  terms  of  that 
contract  the  defendant  was  under  no  obliga- 
tion to  return  the  piano  to  the  plaintiff,  even 
if  she  should  make  default  in  any  of  the  pay- 
ments. All  that  the  ccmtract  required  of  the 
defendant,  in  case  of  default  in  making  any  of 
the  payments,  was  to  hold  the  piano  subject 
to  the  order  of  the  plaintiff*  whose  agents  were 
to  be  permitted  to  enter  the  premises  of  de- 
fendant, and  take  and  carry  away  the  piano, 
without  incurring  any  liability  to  any  action 
for  trespass  or  damages  therefor,  and  without 
resistance  from  the  defendant;  and,* in  the  pro- 
viso to  the  section  of  the  contract  from  which 
the  foregoing  terms  are  extracted,  it  is  ex- 
pressly stipulated  that  if  **I  [the  defendant] 
am  required  by  said  L.  &  B.  S.  M.  H.  [the 
plaintiff  company]  to  surrender  the  said  in- 
strument, by  reason  of  failure  to  comply  with 
the  terms  of  this  contract,  it  shall  refund  to 
me  all  amounts  which  I  have  paid  upon  the 
instrument  in  excess  of  a  monthly  rental  of 
$7.00  for  the  time  it  is  out  of  its  possession, 
together  with"  certain  specified  expenses, 
which  need  not  be  repeated  here.  It  seems  te 
us  that  under  the  terms  of  this  contract  the 
defendant  was  not  only  in  the  rightful  pos- 
seasion  of  the  piano  at  the  outset,  but  that 
such  possession  continued  to  be  rightful  until 
the  plaintiff  made  a  demand  for  the  surren- 
der, or  made  some  effort  to  regain  the  posses- 
sion, of  the  piano,  which  was  in  some  way 
resisted  by  the  defendant  Until  this  was 
done  the  plaintiff  had  no  cause  of  action,  as 
there  was  no  conversion  by  defendant  The 
plaintiff  must  have  a  cause  of  action  before 
he  commences  his  action;  otherwise  he  will 
not  be  entitled  to  recover.  One  of  the  essen- 
tial elements  in  the  cause  of  action  of  the 
plai^itiff  in  this  case  was  conversion,  and  un- 
less that  was  evidenced  by  Uemand  and  re- 
fusal, or  by  something  tending  to  show  that 
defendant's  possei^ion,  though  rightful  in  the 
outset,  as  all  must  concede,  had  become 
wrongful,  by  some  act  of  defendant,  before 
the  commencement  of  the  action,  the  plaintiff 
could  not  recover.  So  that  even  conceding 
that  a  denial  of  the  title  of  the  plaintiff,  be- 
fore the  commencement  of  the  action,  would 
be  evidence  of  conversion,  and  thus  dispense 
with  the  necessity  for  showing  a  demand  and 
refusal,  which  is  only  evidence  of  conversion, 
and  conceding  that  the  averments  in  defend- 
ant's answer  can  be  regarded  at  least  as  an 
implied  denial  of  plaintiff's  title,  that  would 
not  be  sufficient  to  sustain  this  action;  for  it 
is  obvious  that  such  so-called  denial  was 
made,  not  before,  but  after,  the  commence- 
ment of  the  action.  From  this  it  is  clear  that 
while  the  request  to  charge  upon  which  the 
second  ground  of  appeal  is  based  may  have 
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embodied  a  correct  proposltloii  of  law,  tn  tlie 
abstract,  yet  there  was  no  error  In  refusing 
sneh  request,  as  tbere  was  nothing  in  the 
evidence  to  call  for  or  reqnire  any  such  in- 
Btmctlon.  The  Judgment  of  this  court  is  that 
the  judgment  of  the  cirenit  court  be  affirmed. 


(47  S.  C.  824) 

MIAMI  POWDER  CO.  t.  PORT  ROYAL  & 

W.  C.  RY.  CO. 
(Supreme  Court  of  South  Carolina.    July  23, 

1S96.) 
C4aaiaBa— AonoN  roa  Damaobs  to  (}ooos— Paa- 

PA.TME5T  or  FrBIOHT— EtIDBXCB. 

1.  In  an  action  against  a  carrier  for  dam- 
ages to  goods  Biiipped  over  defendant's  road, 
where  the  damages  are  equal  to  or  exceed  the 
amount  of  the  freight  charges,  it  is  not  neces- 
sary that  the  plaintiff  BhouTd  allege  and  prore 
that  he  had  paid  or  tendered  the  amount  due 
for  freight 

2.  In  an  action  for  claim  and  deliyezy,  and 
for  damaces  for  the  wrongful  detention  of  goods 
hj  a  earner,  it  is  competent  to  show  the  condi- 
tion of  the  goods  at  any  time  before  judgment; 
such  condition  being  a  result  of  the  unlawful  de- 
tention. 

Appeal  from  commoa  pleas  etrcoit  court 
of  OreenTille  coumty;  Benet,  Judge. 

ActloQ  by  the  Miami  Powder  (Company 
againat  the  Port  Royal  in  Western  CUiroliiia 
Railway  Company.  There  was  a  judgment 
of  nonsnit,  and  plaintiff  appeals.    Reyersed. 

The  following  are  the  remarks  of  the  court 
in  granting  a  nonsuit: ' 

"ThiB  is  a  motion  for  a  nonsuit,  upon  the 
ground  that  there  is  no  erldenc^  that  the 
plalntlfP  had  fulfilled  the  condition  precedent 
to  the  bringing  of  an  action  of  this  character, 
namely,  that  the  consignee  should  first  pay 
the  freight  charges  before  he  can  sue  the  com- 
mon carrier  for  damages  done  to  goods  in 
transitu,  and  on  the  additional  ground  that 
there  is  no  eridence  that  the  powder  was  in- 
jured. 

*^rbiB  second  ground  I  must  overrule.  While 
the  proof  of  injury  to  the  powder  is  meager 
and  unsatisfactory,  still,  such  as  it  is,  it  is  a 
matter  for  the  jury.  Williams,  the  consignee, 
does  testify  that,  of  the  400  keigs  of  blasting 
powder  in  the  consignment,  a  large  portion— 
from  one  third  to  one  half— were  badly  dam- 
aged. And  as  to  these  dainaged  kegs  he  says: 
1  don't  think  I  could  have  sold  them  for  more 
than  half  price.'  He  describes  the  condition 
of  the  injured  kegs  as  being  yery  badly  in- 
dented, and  as  being  wet,  and  adds  that  a 
sharp  indentation  breaks  the  japanning  on  tiie 
sheet-iron  kegs;  that  Japanning  is  intended 
to  preyent  rust  and  dampness;  that,  if  damp- 
tess  gets  to  the  powder,  the  powder  cakes 
and  gets  like  dust  It  is  true  that  he  gives 
no  positive  testimony  that  the  powder  was 
actually  injured,  unless  it  be  where  he  says 
that  'strings  of  powder  could  be  seen  from  the 
can  to  the  platform.*  All  the  rest  of  his  testi- 
mony could  only  amount  to  a  presumption 
that  the  ipowder  inside  the  indented  kegs  may 
have  been  injured.    If  the  case  were  to  go 


to  the  Jury,  I  should  particularly  direct  their 
attention  to  the  nature  of  his  testimony,  but  I 
should  pro];>erly  leave  it  to  them  to  say  wheth- 
er or  not  it  was  sufficient  to  satisfy  them  that 
ttke  powder  was  really  injured.  That  the 
kegs  were  wet;  that  they  were  very  badly  in- 
dented; that  sharp  indentation  breaks  the 
Japanning;  that  kegs  are  japanned  to  pre- 
vent rust  and  keep  out  dampness;  that  damp- 
ness causes  blasting  powder  to  cake  and  get 
like  dust;  that  the  Japanning  on  many  of  the 
kegs  was  broken;  that  he  could  not  have  sold 
the  indented  cans  for  more  than  half  price,— 
all  this,  as  proof  of  injury  to  the  powder,  may 
shnply  amount  to  a  very  far-fetched  and 
sh|idowy  presumption,  arising  out  of  very  lit- 
tle and  unsubstantial  proof  of  fact  But  suffi- 
ciency of  proof  is  a  question  solely  for  the 
Jury.  The  case  will  not  go  to  the  jury,  how- 
ever. The  motion  for  a  nonsuit  must  be 
granted  on  the  other  ground,  namely,  that  the 
consignee,  the  plaintiff's  agent,  did  not  pay 
the  freight  charges  before  bringing  his  ac- 
tion. 

**The  plaintiff's  witness  Williams  testifies 
that  the  freight  bill  for  the  powder  was  $137; 
and  that  it  was  not  paid;  that  the  railway 
agent  refused  to  let  him  have  any  of  the 
powder  unless  he  first  paid  the  freight;  that 
he  offered  to  take  the  uninjured  powder  and 
pay  the  freight,  but  that  the  railway  agent 
said,  *No;  you  must  pay  the  freight  on  all 
before  you  can  take  it;'  that,  as  the  freight 
was  not  paid,  the  consignment  of  powder  was 
left  in  the  depot;  and  that  he  does  not  know 
what  became  of  the  powder.  The  case  of 
Bwart  V.  Kerr,  Rice,  203,  2  McMul.  141,  is 
relied  on  by  plaintiff's  counsel  in  resisting  the 
motion.  The  old  court  of  appeals,  in  the 
year  1839,  did  lay  down  the  doctrine  in  that 
case  that  If  the  property  of  a  frdghter  was 
damaged  while  in  the  care  of  the  common 
carrier,  to  an  amount  greater  than  or  equal  to 
the  freight  charges,  the  common  carrier's  lien 
for  freight  was  extinguished,  and  the  freighter 
or  consignee  not  only  had  the  right  to  de- 
mand the  property  without  payment  of 
freight,  but,  if  d^very  was  refused,  such  re- 
tention amounted  to  a  conversion,  for  which 
an  action  for  trover  would  lie.  This  was*  the 
opinion  of  a  divided  court,  two  of  the  five  jus- 
tices not  concurring,  and  one  of  the  two  (Judge 
Earle)  filing  a  very  strong  dissenting  opinion. 
The  case  was  heard  over  fifty  years  ago,  in 
the  early  days  of  railroads.  But  even  then 
the  doctrine  laid  down  was  not  in  accord 
with  the  decisions  of  the  courts  of  England 
and  the  rest  of  the  United  States;  nor  has  It 
since  received  support  elsewhere.  I  have  been 
shown  no  decision  of  any  court  outside  of 
this  state  holding  similar  doctrine.  So  far 
as  I  am  aware,  the  invariable  rule  elsewhere 
Is  that  the  freighter  or  consignee  must  first 
pay  the  freight  charges,  have  the  goods  deliv- 
ered to  him,  ascertain  the  damage  he  has  suf- 
fered, and  then  bring  his  action.  And  that, 
I  must  hold,  is  now  the  rule  in  this  state, 
since  the  decision  of  our  present  supreme 
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court  in  fhe  appeal  taken  in  this  case  after 
the  ^former  trial.  Miami  Powder  Co.  v.  Port 
Royal  &  W.  C.  Ry.  Co.,  38  S.  C.  78,  16  S.  B. 
339.  Mr.  Justice  Pope,  speaking  for  the 
court  In  that  case,  after  recognizing  tlie  rule 
laid  down  in  Ewart  v.  Kerr,  says:  'But  we 
feel  constrained  to  observe  that  the  more  re- 
cent decisions  of  the  court  of  last  resort  in 
this  state,  notably  the  cases  of  Shaw  y.  Rail- 
road Co.,  5  Rich.  462,  and  Nettles  v.  Railroad 
Co.,  7  Rich.  190,  seem  very  clearly  to  point 
out  the  course  of  duty  in  a  consignee  whose 
property  is  injured  while  in  the  control  of 
the  common  carrier  to  be  to  pay  all  freight 
charge,  and  then  sue  the  carrier  for  the  in- 
jury done  him.'  What  foUows  is  peculiarly 
applicable  to  this  case:  'As  a  practical  result, 
we  cannot  see  how  the  character  and  extent  of 
injuries  to  goods  can  be  correctly  ascertained 
by  the  consignee  while  th^  same  are  in  the 
hands  of  the  common  carrier,  and  hence  this 
consignee  Is  without  the  proof  i^uisite  to 
establish  his  claim  for  such  damages.'  38 
S.  C.  89,  16  S.  E.  342.  It  was  almost  im- 
possible for  Williams,  the  ccmsignee  in  this 
case,  to  adduce  any  evidence  of  injury.  His 
testimony  conaisted  almost  entirely  of  pre- 
sumptions based  upon  presumptions,  and  not 
of  facts  proved.  If  he  had  had  the  powder 
kegs  in  his  possession,  he  would  have  been 
able  to  prove  what  was  the  extent  of  the  in- 
jury. Following  the  doctrine  announced  by 
Mr.  Justice  Pope,  I  am  clearly  of  the  opinion 
that  the  plaintiff  in  this  case  must  suffer  a 
nonsuit,  because  the  consignee  failed  to  pay 
the  freight  charges  before  bringing  his  suit 
It  seems  to  me,  both  as  matter  of  law  and 
as  common  sense,  that,  before  suing  for  dam- 
ages, the  plaintiff  should  have  paid  the  freight, 
obtained  possession  of  the  goods,  and  ascer- 
tained the  extent  of  the  injury,  if  any.  To 
hold  otherwise  would  subject  the  common 
carrier  to  all  the  trouble  and  inconvenience, 
80  well  depicted  by  the  learned  associate 
justice,  and  end  by  compelling  the  common 
carrier  to  become  a  retail  merchant  in  self- 
defense.    The  motion  is  granted." 

Mr.  Parker,  for  plaintiff,  asked  the  court  if 
he  made  any  ruling  that  the  damage  did  not 
exceed  the  freight  charges,— $137. 

The  Court:  "No;  for  Williams  stated  that 
he  did  not  think  he  could  have  sold  the  dam- 
aged kegs  for-  more  than  half  price.  If  the 
whole  lot  was  worth  $860,  then  a  third  or  a 
half  would  exceed  the  freight  bUL" 

Mr.  Parker  then  asked  if  the  ruling  as  to  the 
nonsuit  applied  to  both  causes  of  action. 

The  Court:  "Yes,  ^.  Parker:  from  the  na- 
ture of  both  causes  of  action,  my  ruling  neces- 
sarily applies  to  both." 

The  following  are  appellant's  exceptions; 

"Take  notice  that,  in  accordance  with  the 
notice  of  appeal  heretofore  served  on  you, 
we  shall  appeal  to  the  supreme  coiurt  in  this 
case,  and  move  the  court  to  reverse  the  judg- 
ment of  the  circuit  court  for  the  following 
reasons:  (1)  Because  his  honor  erred  in  ex- 
cluding the  testimony  of  Jas.  T.  Williams  as 


to  the  condition  of  a  certain  part  of  the  pow- 
der, and  of  the  cans  containing  the  same, 
when  the  same  were  exhibited  in  court  by 
Major  Ganahl,  one  of  the  counsel  for  defend- 
ant, at  a  former  trial  of  this  cause.  (2)  Be- 
cause his  honor  erred  in  excluding  the  testi- 
mony of  Jas.  T.  Williams  as  to  the  condition 
of  the  powder,  and  the  cans  containing  it, 
when  the' same  were  delivered  to  him  for  dis- 
position, three  years  after  the  institution  of 
this  suit,  by  agreement  of  counsel.  (3)  Be- 
cause his  honor  erred  in  granting  the  non- 
suit in  this  cause  so  far  as  such  nonsuit  af- 
fects the  first  cause  of  action,  it  being  sub- 
mitted that  there  was  some  testimony,  suffi- 
cient to  be  submitted  to  the  jury,  to  the  ef- 
fect that  the  goods  had  been  damaged  to  an 
extent  equal  to  or  greater  than  the  amount  of 
the  freight,  and  that,  after  demand,  the  de- 
fendant had  refused  to  deliver  the  goods  to  the 
consignee,  who  was  entitled  to  the  posses- 
sion thereof.  (4)  Because  his  honor  erred  in 
holding  that  it  was  a  prerequisite  to  an  action 
by  the  consignee  against  a  common  carrier 
for  conversion  of  goods  that  the  consignee  had 
paid  the  freight  due  on  su^h  goods,  even 
though  it  appeared  that  such  goods  had  been 
damaged  in  transportation  to  an  amount 
greater  than  the  amount  due  for  freight  (5) 
Because  his  honor  erred  hi  not  holding  that,  if 
goods  are  damaged  in  transportation  by  a 
common  carrier  to  an  amount  equal  to  or 
greater  than  the  freight  due,  it  amounts  to  a 
conversion  of  said  goods,  for  which  the  com- 
mon carrier  can  be  held  liaUe,  if  it  refuses 
to  deliver  "^the  goods  to  the  consignee,  upon 
demand  therefor.  (6)  Because  his  honor  exred 
in  ordering  a  nonsuit  as  to  the  second  cause 
of  action,  it  being  submitted  that  there  was 
some  testimony  sufficient  to  submit  to  the 
jury  to  the  effect  that  there  vms  damage  to 
the  goods  in  traniq;K>rtation  caused  by  the 
common  carrier." 

Haynsworth  &  Parker,,  for  appellant.  M. 
F.  Ansel  and  Joseph  Ganahl,  for  respondent 

JONES,  J.  This  action,  commenced  in 
1889,  was  first  tried  in  1891,  and  resulted'  In 
a  verdict  for  the  plaintiff  for  $860.  On  ap- 
peal this  verdict  was  set  aside,  and  a  new 
trial  ordered.  38  S.  a  78,  16  S.  E.  839.  The 
case  then  came  on  to  be  heard  before  Judge 
Benet  and  a  jury,  at  November  term,  1895. 
The  plaintiff  was  nonsuited,  and  this  appeal 
is  from  the  order  of  nonsuit 

The  complaint  alleges  two  causes  of  ac- 
tion. The  first  cause  is  for  damages,  $860, 
the  fun  value  of  400  kegs  of  powder,  which  de- 
fendant as  a  conmion  carrier,  contracted  with 
plaintiff  to  deliver  to  a  consignee  at  Green- 
ville, S.  C,  but  WBL  so  negligent  therein  that 
said  powder  was  wholly  lost  to  plaintiff;  also 
for  $100,  damages,  additional,  for  delay  and 
having  to  furnish  other  goods  by  reason  of 
defendant's  n^llgence.  The  second  cause  of 
action  was  for  the  delivery  of  400  kegs  of 
powder,  and  for  $430,  damages  for  the  negli- 
gent transportation  thereof.     It  la  conceded 
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tliat  $187  to  tbe  amoant  of  the  fr^ht  char- 
ges for  the  tmnqwrtatioii  of  the  goods. 
Judge  Benet,  hn  his  remarks  granting  the  non- 
suit, concedes  fhat  there  was  some  eyldence 
teadlsg  to  show  that  the  amonnt  of  dam- 
ages exceeded  the  amoant  due  for  freight 
The  remarks  of  his  honor  granting  the  non- 
suit should  be  incorporated  In  the  report  of  the 
case,  together  with  appellant's  exceptions. 

The  principal  question  in  this  case  is  wheth- 
er a  consignee  or  freightee  must  first  pay  the 
freight  chaiges  before  he  has  any  right  to  sue 
the  common  carrier  for  damages  to  the  goods, 
or  for  the  dellveiy  of  the  goods,  and  for  dam- 
ages thereto,  when  the  damages  egual  or  ex- 
ceed the  freight  The  order  of  nousuit  M 
based  on  the  afflrmatiTe  of  this  proposition. 
We  think,  upon  reason  and  authority,  that 
the  nonsuit  cannot  be  sustained.  There  is  no 
doubt  that  under  our  Code,  I  171,  to  an  ac- 
tion by  the  carrier  for  the  freight,  the 
freight^  may  set  off  or  counterclaim  any  loss 
or  damage  he  may  have  sustained  to  his  goods 
by  the  negligence  of  the  carrier  in  the  trans- 
portation or  dellyery.  Under  the  old  Bnglish 
practice,  this  was  not  allowed,  but  the  freight- 
er was  CQmpdled  to  resort  to  a  cross  action. 
Bommann  y.  Tooke,  1  Camp.  877;  Shields  v. 
DsTls,  6  Taunt  65.  But  this  doctrine  has 
been  repudiated  in  America.  It  seems  tliat 
in  England  now,  under  a  comparatlye  recent 
statute,  such  a  set-off  is  allowed  on  an  action 
for  the  freight  It  is  stated  In  8  Am.  &  Bug. 
Enc  Law,  p.  977,  that  "In  the  United  States 
it  is  well  setaed  that,  if  the  goods  are  dam- 
aged in  a  manner  for  which  the  carrier  is  lia- 
ble, the  owner  may  deduct  the  amount  of  in- 
Jury,  from  the  freight,  or  he  may  recoup  the 
amount  of  damage  when  sued  for  freight" 
In  2  Redf.  R.  R.  p.  188,  it  is  stated  In  the 
text:  '*If  the  goods  be  damaged  in  a  manner 
for  which  the  carrier  is  liable,  the  owner  may 
deduct  the  amount  of  injury  from  the  freight *' 
And,  in  li  note  on  the  same  page,  it  is  said: 
'*The  right  of  the  owner  of  the  goods  to  insist 
on  any  damage  done  to  the  goods,  for  which 
the  carrier  is  liable,  by  way  of  recoupment 
(KT  deduction  from  the  freight,  is  well  estal>- 
lished  in  this  country,  and  is  a  most  elemen- 
tary principle,  as  applicable  to  analogous 
cases."  Our  case  of  Ewart  t.  Kerr,  Rice, 
203,  was  one  of  the  pioneers  on  this  line,  and 
the  court's  wisdom  is  being  more  and  more 
▼indicated.  The  freighter's  right  to  set  off 
his  damages  against  the  freight  is  the  first 
logical  step  in  the  solution  of  the  question. 
Undoubtedly,  the  carrier  has  a  lien  on  the 
goods  for  the  freight  due  upon  the  perform- 
ance of  its  contract  In  Bwart  ▼.  Kerr,  su- 
pra. Judge  O'Neall  said:  ''The  lien  of  the  car- 
tier  Is  made  exactly  e<iual  to  his  remedy  by 
action."  Tliirty  years  later,  the  Vermont  su- 
preme court,  in  Dyer  ▼.  Railway  Co.,  42  Yt 
441,  said:  'The  carrier's  lien  is,  of  course, 
only  co-extensire  with  his  right  to  daim  and 
recoTer  freight"  In  the  last  case  aboye, 
tbe  supreme  oooit  of  Vermont  said:  "It  is 
fundamental  In  the  law  that  the  right  of  the 


carrier  to  have  his  freight  results  from  the 
performance,  on  his  part,  of  the  contract  ih 
virtue  of  which  he  undertakes  and  proceeds 
in  the  carriage  of  the  property.  If  they  fall 
to  cany,  and  have  ready  for  delivery,  they 
could  not  maintain  a  claim  for  freight  If, 
in  the  cairiaga,  th^  should  subject  themselves 
to  liability  for  damage  to  the  consignee  in 
respect  to  the  property  carried,  that  would 
disentitle  them  to  the  extent  of  such  liability, 
to  demand  and  recover  freight  And,  if  dam- 
age should  exceed  the  amount  of  the  freight 
to  wliich  they  would  otherwise  be  entitled,  of  , 
course  they  would  not  be  entitled  to  demand 
and  recover  anything  for  the  carriage  of  the 
property.  Such  seems  to  be  the  result  of  un- 
questioned principles,  and  of  the  decided  cases 
l)earing  upon  the  subject"  This  case  dis- 
tinctly bolds  that  where  the  carrier,  by  delay 
io  transporting  and  delivering  goods,  has  in- 
jured the  consignee  to  an  amount  equal  to  the 
charge  for  freight,  the  carrier's  lien  ceases, 
and  the  consignee  may  maintain  replevin  for 
the  goods,  without  paying  or  tendering  the 
freight  In  8  Am.  &  Eng.  Enc  Law,  p.  068, 
it  is  laid  down  tliat  the  carrier's  lien  is  co- 
extensive with  its  right  to  recover  freight; 
and,  in  same  volume  (pagb  977),  that  if  the 
damage  equal  the  freight  the  carrier's  lien 
is  gone,— citing  our  case  of  Ewart  v.  Kerr, 
supra,  and  the  Vermont  case  supra,  and  oth- 
er cases.  Ewart  v.  Kerr,  though  decided  In 
18S9  by  a  divided  court,  was  again  before  the 
court  In  1840,  and  the  doctrine  announced  in 
the  former  decision  was  reaffirmed.  2  McGul. 
143.  This  case  expressly  rules  that  the  car- 
rier's lien  for  freight  is  only  co-extensive  with 
his  legal  right  of  action  for  freight  and  may 
be  defeated  where  the  damage  done  to  the 
goods  by  the  fault  of  the  carrier  equals  or  ex- 
ceeds the  freight;  that  in  such  case  the  freight* 
er  may  maintain  trover  against  the  carrier  for 
the  goods  detained  under  the  supposed  lien 
for  freight  This  case  has  never  been  ex- 
pressly overruled,  but  it  Is  argued  that  this 
court  in  Miami  Powder  Oo.  v.  Port  Royal  & 
W.  0.  Ry.  Co.,  88  S,  a  78,  16  S.  B.  339,  an- 
nounced principles  in  confilct  with  It  Mr. 
Justice  Pope,  delivering  the  opinion  in  this 
case,  said,  after  stating  plaintiff's  contention: 
''This  court  is  relieved  of  an  extended  consid- 
eration of  these  propositions  of  law,  because 
this  precise  point  was  considered  by  the  court 
of  appeals  years  ago.  In  the  case  of  Ewart  v. 
Kerr,  Rice,  208,  2  McMuL  141;  and  in  that 
case  it  was  decided  by  a  divided  court  that 
If  the  property  of  the  plaintiff  was  damaged, 
while  in  the  care  of  the  conmion  carrier,  to  a 
greater  extent  than  the  bill  of  freight,  the 
lien  of  the  latter  was  extinguished,  and  the 
consignee  not  only  had  the  rlglit  to  demand 
the  property  of  the  carrier  without  payment 
of  freight  charges,  but  that  such  retention  by 
the  common  carrier,  after  the  demand  made, 
amounted  to  a  conversion,  and  that  an  action 
of  trover  would  lie.  It  must  be  observed  that 
in  order  for  the  principle  established  in  Ewart 
T.  Kerr,  supra,  to  apply,  the  damage  to  the 
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property,  wliile  In  the  hands  of  the  common 
carrier,  must  be  equal  to  <nr  greater  than  the 
freight  charges.  There  Is  no  evidence  estab- 
lishing this  fact  in  the  case  at  bar,  and  the 
charge  of  the  circolt  judge  in  response  to  the 
request  to  charge  of  the  def endaAt  (appellant) 
failed  to  place  tills  essential  element  before 
the  jury.'*  It  is  obvious  from  the  above  quo- 
tation that  the  court  not  only  did  not  overrule, 
but  distinctly  reaffirmed,  the  doctrine  of  Bwart 
V.  Kerr.  It  is  true,  and,  without  attempt-^ 
ing  to  explain  by  hair-splitting  dlstlnctionsi 
we  frankly  confess,  that  there  follow  the 
ahove  quotation  expressions  that  may  mis- 
lead as  to  the  opinion  of  the  court  concerning 
Ewart  V.  Kerr  as  authority.  These  expres- 
sions quoted  as  tending  to  impeach  the  doc- 
trine established  in  Ewart  v.  Kerr  most  be 
taken,  and  were  meant  to  be  taken,  as  words 
of  caution  merely,  in  view  of  the  practical  dif- 
ficulties in  the  way  of  establishing  the  facts 
necessary  to  be  established  in  the  application 
of  that  doctrine.  As  a  general  rule;  it  is  wis- 
est and  safest  for  the  freighter  to  pay  the 
freight,  and  then  sue  for  damages,  since  the 
possession  of  the  goods  hy  Uie  consignee  would 
earliest  put  the  goods  to  their  designed  use, 
would  tend  to  diminish  the  injury  arising  from 
the  detention  for  that  use,  and  especially 
would  afford  the  consignee  better  means  of 
ascertaining  the  amount  of  damage  already 
done;  but  this  is  a  rule  of  caution,  and  not 
a  rule  of  law.  The  case  of  Shaw  v.  Railroad 
Co.,  5  Rich.  462,  decides  what  is  the  rule  of 
measurement  of  damages  in  a  case  where  the 
goods  in  the  carrier's  possession  are  not  In- 
jured in  quality,  but  deficient  simply  in  quan- 
tity. In  this  case  10  barrels  of  molasses 
were  shipped  to  the  consignee  in  Camden,  who 
received  8  of  the  barrels,  and  declined  to  re- 
ceive the  other  2,  because  some  30  gallons, 
worth  $8.40,  had  leaked  ouL  The  court  de- 
cided under  these  circumstances  that  the  own- 
er could  not  abandon  the  2  barrels,  and  re- 
cover their  entire  value;  that  he  could  only 
recover  the  price  at  the  place  of  delivery  of 
the  goods  actually  lost  The  value  of  the 
goods  actually  lost  being  only  $8.40,  the  case 
was  dismissed  for  want  .of  jurisdiction,  not  be- 
cause the  owner  refused  to  receive  the  goods 
on  leader  by  the  carrier.  We  have  no  doubt 
that,  if  the  damages  proven  had  been  an 
amount  withir  the  jurisdiction  of  the  court, 
recovery  would  have  been  allowed  for  that 
amount  In  the  case  of  Nettles  v.  Railroad 
Co.,  7  Rich.  100,  there  is  nothing  inconsistent 
with  the  doctrine  of  Ewart  v.  Kerr.  This 
case  was  a  suit  for  $120,  damages  for  non- 
delivery  within  a  reasonable  time  of  the  two 
cases  of  wool  hats,  the  original  cost  of  which 
was  $90,  upon  which  plaintiff  proved  he  could 
hare  realized  a  profit  of  $30.  The  goods 
ought  to  have  been  delivered  in  May,  where- 
as they  were  tendered  in  September.  The  ju- 
ry were  told  by  Judge  O'Ne&U  that  the  plain- 
tiff ought  to  have  received  them  on  tender  in 
September,  and  dalmed  damages  which  he 
bad  sustained  for  their  nondelivery  in  time. 


The  Jxaj  foond  a  verdict  tor  $100.  The  ap- 
peal court  said:  "When  they  Lthe  goods]  were 
tendered  to  him,  he  should  have  accepted  them, 
and  thereby  the  extreme  measure  of  dam- 
ages would  have  been  reduced  by  dednctlon 
therefrom  of  the  value  of  the  goods  aofordlng 
to  their  condition  at  the  time  and  place  of 
tender;*'  and  further  said:  *at  would  have 
been  more  satisfactory  if,  hy  accepting  the 
goods,  the  plaintiff  had  been  enabled  to  show 
exactly  the  deterioration  they  had  sustained.'' 
But  it  is  not  intimated  hi  either  of  the  cases 
hist  mentioned  that  payment  of  the  freight  and 
receipt  of  the  goods  are  essential  to  maintain 
an  action  hy  the  owner  for  damages  thereto 
by  fault  of  the  carrier.  On  the  contrary,  so  ^ 
far  as  the  Netties  Case  shows,  no  freight  was 
tendered  by  him  for  the  goods,  and  he  refused 
the  goods  when  tendered  apparently  without 
demand  for  freight;  yet  the  verdict  was  sus- 
tained. If  it  had  been  a  rule  of  law  for  the 
freighter  to  first  pay  the  freight  and  receive 
the  goods  before  suing  for  damages,  It  is  im- 
possible that  the  verdict  in  this  case  could 
have  been  sustained. 

The  titie  to  the  goods  in  the  hands  of  the 
carrier  la  in  the  freights  or  consignee,  and 
it  follows  that,  for  damages  to  that  property 
by  fault  of  the  carrier,  the  owner  may  sue 
the  carrier  for  damages,  even  though  the  prop- 
erty be  held  by  the  carrier  for  the  payment 
of  freight  thereon,  when  the  damages  equal 
or  exceed  the  freight,  in  which  the  freight 
charges  may  go  to  concel  or  diminish  the 
damages.  When  the  damage  equals  or  ex- 
ceeds the  freight,  the  carrier's  lien  for  freight 
is  gone,  and  the  owner's  right  of  possession 
of  his  property  is  complete,  and  he  may  main- 
tain an  action  for  daim  and  ddivery  for  the 
property,  and  for  dai^ages.  The  carrier  thus 
loses  no  right  He  either  holds  the  goods  un- 
der his  daim  ]!or  freight,  or  he  Is  protected 
by  the  bond  given  by  the  plaintiff  for  the  re- 
turn of  the  property  in  the  event  hfe  falls  in 
his  action;  while,  on  the  other  hand,  nothing 
would  protect  the  freighter  against  his  loss 
in  the  event  of  insolvency  of  the  carrier  if  the 
freighter  were  compelled  first  to  pay  freight 
before  suing  for  damages.  It  follows  from 
these  conclusions  that  the  circuit  judge  erred 
in  granting  the  nonsuit  on  either  or  both  caus- 
es of  action. 

We  think  there  was  error  also  in  refusing 
to  allow  evidence  as  to  the  condition  of  the 
powder  some  considerable  length  of  time  after 
its  arrival  in  Greenville.  The  evidence  was 
competent  for  whatever  it  was  worth  on  the 
question  of  damages  sustained  at  the  time 
the  powder  was  tendered  by  the  carrier  upon 
conditio];!  of  payment  of  freight  Whether 
the  jury  could  infer  what  was  the  condition 
of  the  powder  at  that  time  by  its  condition 
at  a  lat^r  time  would  depend  upon  the  facts 
and  circumstances  of  the  case^  The  suffiden- 
cy  of  the  evidence  was  wholly  for  the  jury. 
It  is  dear  that  it  would  be  competent  for  the 
defendant  to  exhibit  to  the  jury  the  powder 
at  any  time  of  trial  for  the  purpose  of  show 
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tag  that  It  waa  not  damaged  then,  firom  which 
tba  jmy  could  Infet'that,  Deceesarlly,  it  waa 
aot  damaged  at  the  tUne  of  tender.  For  a 
like  leaaon,  the  plaintiff  may  show  the  condl- 
tloii  of  the  powder  at  any  time  before  trial* 
aa  a  means,  howerer  weak  may  be  the  force 
of  the  eyidence^  to  show  its  condition  at  the 
time  of  tender.  Besides,  if  there  is  erldence 
tending  to  show  that  the  powder  waa  dam- 
aged at  the  time  of  tender  to  an  amomit 
equal  to  or  exceeding  the  freight,  then  it  be- 
comes relevant  in  an  action  for  daim  and  de- 
livery and  for  damages  to  show  the  condi- 
tion of  the  powder  at  any  time  before  judg- 
ment, because,  if  the  damage  at  the  tlm^  of 
tender  exceeded  the  freight,  the  detention  of 
tiie  gooda  by  the  carrier  was  unlawful,  and 
damage  resultiog  from  that  unlawful  deten- 
tion becomes  relevant  It  Is  the  Judgment  of 
this  court  that  the  Judgment  of  the  circuit 
court  be  reversed,  and  that  the  cause  be  re- 
manded to  the  circuit  court  for  a  new  triaL 


(47  &  C.  807) 

STBANG  V.  WEIR  et  aL 

(Supreme  Court  of  South  Carolina.     July  22, 

1896). 

flQurrr—PaAOTiCB— Nonsuit— Tausiib 

1.  In  equity,  the  law  as  to  aonsoits  has  no 
j4»pIication. 

2.  Where  a  person  authorizes  the  partneut 
•f  money  due  him  to  a  third  person,  ana  directs 
such  person,  on  receipt  thereof,  to  invest  it  in 
land  for  another,  without  retaining  any  further 
control  over  the  money,  a  complete  trust  is  cre- 
ated, which  is  irrevocaole,  even  before  the  mon- 
ey is  so  invested- 

Appeal  from  common  pleas  circuit  court 
of  Fairfield  county;   Benet,  Judge. 

Suit  by  Jesse  Beam  against  Thomas  Weir 
and  others.  On  the  death  of  the  plaintiff, 
the  suit  was  continued  in  the  name  of  his 
executor  T.  B.  Strang.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed. 

The  report  of  the  referee,  referred  to  in 
the  opinion,  was  as  follows: 

*This  cause  waa  referred  to  me  by  an  or- 
der of  this  court  of  date  the        ■      day  of 

,  1893,  for  the  purpose  of  having  the 

testimony  taken  and  a  report  made  on  all 
the  issues  both  of  law  and  of  fact  By  vir^ 
toe  of  the  said  order  I  held  references  at 
my  of&ce  in  Chester.  S.  C,  on  the  14th  of 
June,  July  Oth,  July  20th,  and  Septemb^ 
13th  of  this  year,  at  which  I  was  attended 
by  the  parties  and  their  attorneys.  I  heard 
the  pleadings,  took  all  the  testimony  that 
was  offered,  which  is  herewith  submitted, 
heard  argument  on  aU  the  issues,  and  I 
would  respectfully  submit,  as  my  report, 
the  following  outlines  of  the  pleadings,  the 
facts  that  are  established  by  the  testimony, 
and  my  conclusions  of  the  law  of  the  case, 
to  wit: 

**(L)  The  pleadinffi: 

'^a)  The  summons  and  complaint  waa 
aerred  on  the  defendants  on  August  22, 


1802.  Th6  conu>laint,  in  substance,  set  forth 
that  one  of  the  defendants,  Thomas  Weir, 
while  acting  aa  the  agent  of  the  plain- 
tiff, received  certain  moneys,  to  wit,  |476.- 
18,  belonging  to  the  plaintiff,  and  invested 
it  in  a  tract  of  land,  which  is  particu- 
larly described,  taking  the  conveyance  to 
himself  and  the  other  defendants;  that  he 
paid  more  than  the  said  sum  for  the  tract 
of  land,  and  that,  in  case  the  court  directed 
that  the  land  be  conveyed  to  the  plaintiff, 
he  (the  plaintiff)  was  unable  to  pay  the  dif- 
ference, .and  praying  that  the  land  be  sold, 
and  that  out  of  the  proceeds  the  plaintiff  be 
repaid  his  money.  The  defendants  demur- 
red to  the  complaint,  alleging  that  it  did  not 
state  a  cause  of  action.  The  demurrer  was 
overruled,  and  (b)  the  defendants  answered, 
admitilng  that  the  defendant  Thomas  Weir 
received  the  money  as  stated  in  the  com- 
plaint, and  that  he  invested  it  in  the  tract 
of  land  as  stated,  but  avoided,  by  alleging 
that  Thomas  Weir  Invested  the  money  in 
the  tract  of  land  by  the  direction  and  at  the 
Instance  of  the  plaintiff,  taking  the  convey- 
ance, also,  as  he  directed,  and  praying  that 
the  complaint  be  dismissed.  After  the  tes- 
timony for  the  plaintiff  was  in,  the  defend- 
ants moved  a  nonsuit,  which  was  refused. 
The  plaintiff  also  asked  that  he  be  allowed 
to  amend  his  complaint  by  the  addition  of  a 
paragraph  which  asserted  that  the  defend- 
ants had  nothing  which  could  respond  to  a 
Judgment  at  law,  which  amendment  was 
also  refused. 

"(2)  The  facts: 

"^here  was  considerable  testimony  taken, 
amounting  to  something  like  40  pages,  but 
much  of  it  was  cumulative,  and  the  real  Im- 
portant facts  can  be  put  in  a  small  space. 
The  plaintiff,  Jesse  Beam,  is  a  feeble  old 
man,  slow  of  speech,  and  whose  memory  is 
impaired;  but  I  cannot  go  as  far  as  the  de- 
fendant's attorney,  and  say  that  he  is  child- 
ish, or  that  his  intellect  is  impaired,  but 
he  is  fully  competent  to  attend  to  ordinary 
business.  Some  time  in  November,  1891, 
the  plaintiff  was  at  the  house  of  his  son, 
Elijah  Beam,  and  the  defendant  Thomas 
Weir  was  also  there.  While  there,  these 
three  entered  into  a  verbal  agreement  for 
the  'old  man,*  the  plaintiff,  to  dispose  of  his 
property  in  the  following  manner:  He  waa 
to  give  to  his  daughter,  Mary  Peay,  the 
home  place,  c<mtaining  about  112  acres,  and 
she^  in  return,  was  to  allow  him  to  make 
that  his  home,  though  he  reserved  the  right 
to  stay  with  either  of  the  others  if  he  de- 
sired, and  she  was  to  pay  him  $20  per  year. 
He  was  then  to  sell  the  97-acre  tract,  put  his 
rent  money  wilh  the  proceeds,  and  then  buy 
a  place  with  $500  of  the  money  for  his  son 
Elijah,  and  with  the  other  $500  buy  a  place 
for  his  daughter*  the  defendant  Sarah  J. 
Weir,  and  they  were  each  to  pay  him  $20 
per  year,  and  he  was  to  have  the  privilege 
of  staying  with  either  of  them  when  he  de- 
sire^    The  defendant  Thomas   Weir   told 
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them,  at  this  meeting,  that  he  knew  a  man 
that  would  give  $800  for  the  97-acre  tract. 
He  testified,  on  the  trial,  that  some  time 
before  this  meeting  his  grandfather  had  told 
him  that  he  wanted  to  divide  out  his  prop- 
erty, so  as  to  give  erch  of  his  children  a 
home,  and  also  get  a  living  for  himself,  and 
that  he  advised  his  grandfather  against  it; 
but  I  do  not  think  he  waB  sincere  in  this 
advice,  as  he  immediately  went  to  looking 
out  fork  purchaser  for  some  of  the  property, 
so  as  to  enable  him  to  make  the  division. 
Had  he  been  honest  In  his  opposition,  he 
Would  have  told  the  'old  man'  that  the  only 
way  he  could  compel  his  children  and  grand- 
children to  treat  him  properly  would  be  to 
hold  on  to  his  property  himself.  After  the 
meeting  at  'Lige's'  house,  at  which  neither 
Mary  Peay  nor  Sarah  Weir  were  present, 
Lige  decided  that,  instead  of  letting  his 
father  sell  the  97-acre  tract  of  land,  and 
giving  him  $500  of  the  money,  he  would 
take  that  tract,  and  pay  his  father  $300  on 
it,  which  sum  his  father  would  invest,  to- 
gether with  the  money  he  got  from  his  rent, 
in  a  place  for  Sarah.  Jesse  Beam  agreed 
to  this  change,  and  he  and  Lige  and  Thomas 
Weir,  the  defendant,  went  to  Blackstock, 
and  there  he  executed  and  delivered  to  Eli- 
jah a  deed  for  the  97-acre  tract  of  land, 
which  was,  as  expressed  in  the  deed,  upon 
the  consideration  of  $300.  None  of  the  mon- 
ey was  paid  down,  and  the  understanding 
was  that  it  would  be  paid  as  soon  as  the 
rent  money  was  collected,  and ,  would  be 
used  in  purchasing  a  home  for  Sarah.  On 
the  same  day  Jesse  Beam  had  a  letter 
written  to  Sarah,  or,  rather,  to  Sarah  and 
her  husband,  advising  them  that  he  had  de- 
cided to  divide  out  his  property,  and  that 
they  would  get  $500  to  put  into  the  land, 
and  saylngxto  them  to  make  the  arrange- 
ments, and  he  would  have  the  money.  He 
was  unable  to  write  himself,  and  the  letter 
was  written  by  Elijah's  wife.  Thomas 
Weir  was  also  there,  and  had  something  to 
do  with  the  letter.  Mr.  Beam  swears  that 
he  had  the  letter  written  for  the  reason  that 
he  could  not  write  himself,  and  says  that 
what  l^e  Intended  to  say  was  that  he  meant 
to  help  them  get  a  home,  and  to  ask  them 
what  that  XJohen  place*  could  be  bought  for. 
I  am  inclined  to  think  that  the  *old  man's' 
Ideas  were  not  properly  expressed  in  the 
letter,  and  that  Thomas  Weir,  the  defend- 
ant, who  was  there  when  the  letter  was 
written,  and  who  impressed  me  as  being 
something  of  a  schemer,  and  as  a  man  who 
had  his  eye  on  the  main  chance,  'had  some- 
thing to  do'  with  the  contents  of  the  letter; 
but  the  letter  is  here,  and  its  contents  are 
BS  I  have  stated.  To  this  letter  no  reply 
was  ever  received,  and  Mr.  Beam  swears 
positively  that  Sarah  and  David  never  ac- 
cepted his  plan  for  the  division,  but  that 
Sarah  refused  to  he^p  support  him,  or  to 
give  him  the  $20  a  year.  This  was  not  con- 
tradicted, though  David  was  at  the  refer- 


ence. The  only  testimony  that  conflicts 
with  it  is  the  statement  t>f  Elijah,  who  said, 
In  his  testimony,  that  he  saw  his  father,  with 
David  and  Sarah,  in  January,  and  heard  him 
say  to  them  that  he  would  have  $500  to  put 
into  a  place,  and  that  when  they  got  ready 
they  must  let  him  know,  and  he  would  bring 
it  or  send  it  I  am,  under  these  circum- 
stances, obliged  to  find  that  the  agreement 
as  stated  in  the  letter  was  not  accepted  by 
the  defendant  Sarah  Weir.  A  deed  to  the 
'home  place*  was  made  and  delivered  to 
Mary  Peay  by  the  plaintiff,  and  he  has  been 
living  there  since,  so  that  she  accepted  the 
divide.  Elijah  had  attended  to  the  busi- 
ness of  the  plaintiff— that  is,  collecting  his 
rents,  selling  his  cotton,  etc.— for  a  number 
of  years,  and,  after  this  agreement  had  been 
made  among  some  of  the  parties,  the  plain- 
tiflC  sent  his  tenant  to  Elijah  with  the  rent 
cotton,  for  Elijah  to  sell,  as  had  been  his 
custom.  Elijah  sold  the  cotton,  and  paid 
the  proceeds,  and  also  the  $300,  to  Thom- 
as Weir,  although  he  says  himself  that  his 
father's  directions  to  him  were  to  pay  it  to 
Jane  Weir,  to  be  invested  in  a  place  for  her. 
He  say9  that  he  paid  the  money  to  Thomas 
Weir  in  December,  and  that  his  father  de- 
manded that  the  money  be  paid  to  him  on 
the  8th  of  January,  1882.  His  exact  state- 
ment is  that  liis  father  never  told  him  to 
give  him  the  money,  but  that  they  met  on 
the  8th  of  January,  and  his  father  then  de- 
manded a  settlement.  It  was  just  about 
this  time  that  Sarah  Weir  and  her  husband 
came  up  to  see  the  'old  man,'  and,  as  he 
says,  they  did  not  take  to  his  plan  of  mak- 
ing a  divide,  and  it  is  possible,  and  in  real; 
ity,  the  whole  trouble  began  just  then. 
Thomas  Weir,  although  the  ^old  man*  swears 
that  he  was  not  his  agent,  I  believe,  from 
the  testimony,  from  his  connections  with 
the  various  parties  in  the  case,  and  from 
the  circumstance  that  he  did  act  in  that  ca- 
pacity to  a  certain  extent  Elijah  Beam  tes- 
tified that  there  was  a  written  authority  to 
Thomas  from  the  plaintiff,  but  this  writing, 
if  there  was  one,  was  not  produced,  and  un- 
der the  rule  it  munt  be  held  that  its  being 
withheld  Is  a  circumstance  going  to  show 
that  it  would  be  against  Thomas  Weir's 
interest  if  it  were  shown.  I  am  satisfied 
that  at  one  time  the  plaintiff  fuUy  hitended 
putting  the  $465  that  he  got  from  Elijah  and 
from  his  rent  cotton  into  land  for  the  de- 
fendant Saran  Weir,  and  that  he  meant  to 
consult  Elijah  and  also  Thomas  Weir  about 
it,  but  I  am  equally  as  well  satisfied  that  be 
had  never  decided  upon  any  particular  tract, 
and  that  he  never  intended  to  allow  BUjah 
and  Thomas  to  go  and  buy  any  place  they 
saw  fit  without  consulting  him.  This  Is 
shown  conclusively  by  the  fact  that,  when 
Thomas  Weir  got  ready  to  go  to  Wlnnsboro 
to  fix  up  the  title,  'he  went  to  see  the  plain- 
tiff, although  there  was  then  a  breach,  The 
plaintiff  then  demanded  from  Thomas  Weir 
his  money,  $465,  and  told  him  not  to  buy 
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land  with  It  Thomas  Weir  admitted  hav- 
ing the  'old  man's'  money  in  his  pocket,  but, 
when  he  was  asked  for  it»  cursed  him,  and 
told  him  he  could  not  get  it  Thomas  Weir 
then  went  to  Winnsboro,  and,  holding  him- 
self out  as  the  Managing  agent  of  Jesse 
Beam's  estate,'  bought  the  tract  of  land  de- 
scribed in  the  complaint,  paying  for  it  in  part 
with  the  money  belonging  to  the  plaintiff, 
amounting  to  fl65,  and  having  the  title 
made  to  his  father  and  mother  for  life,  with 
remainder  in  fee  to  himself  and  brother. 
The  amount  of  $20  which  Sarah  was  to  pay 
plaintiff  has  not  been  paid.  There  is  some 
testimony  that  it  was  tendered,  though  it 
waa  not  enough  to  make  it  a  legal  tender. 
The  defendants  are  all  poor,  and  have  no 
property  besides  this  tract  of  land. 

''(3)  Gondusions: 

"(a)  The  contention  of  the  plaintiff  is: 
That  the  circumstances  under  which  the  de- 
fendants got  the  land  make  them  trustees 
for  him.  This  was  well  and  carefully  ar- 
gued by  plaintiff's  attorney,  (b)  The  de- 
fendants contend  that  at  the  time  the  tract 
of  land  was  conveyed  to  Elijah  Beam,  and 
he  agreed,  as  they  contend,  to  pay  the  $300 
excess  to  Sarah  J.  Weir  for  her  benefit  &nd 
the  plaintiff  also  agreed,  as  they  contend, 
that  the  money  which  he  got  from  his  rent 
cotton  should  go  to  her,  that  the  plaintiff 
had  nothing  further  to  do  with  it  and,  it 
was  an  executed  conti^ct—a,  complete  gift 
This  was  ably  and  forcibly  presented  by 
the  defendants'  attorney,  and  I  think  it  is 
good  law;  but  the  facts  do  not  support  it 
and  I  beHeve,  with  the  plaintiff,  that  the 
defendants  are  his  trustees,  and  that  he  is 
entitled  to  the  relief  sought  I  recommend 
that  the  land  be  sold,  and  out  of  the  pro- 
ceeds the  plaintiff  be  paid  his  9465." 

Henry  &  Gage,  for  appellants.  Barber  & 
Marion,  for  respondent 

GARY,  J.  The  allegations  of  the  complaint 
herein  are  substantially  as  follows:  (1)  That 
during  the  year  1891  the  defendant  Thomas 
Weir  received  and  took  possession  of  the 
sum  of  $476.18^  which  was  paid  to  him  by 
Blijah  Beam.  (2)  That  the  said  Thomas 
Weir  admitted  having  said  sum  of  money  in 
bis  possession,  and  admitted  plalntiiTs  own- 
ership thereof,  but  positively  and  wrongful- 
ly refused,  after  demand,  to  return  it  to  the 
plaintiffs  (3)  That  the  plaintiff  is  an  old 
man,  and  the  said  defendant  claimed  to  be, 
and  held  himself  out  to  the  world  as,  plain- 
tiff's ''managing  agent";  but  plaintiff  avers 
that  such  claim  is  a  mere  pretense,  without 
plaintiff's  knowledge  or  authority,  and  con- 
trary to  his  wishes.  (4)  That  on  the  22d  day 
of  January,  1392,  the  said  defendant  for  a 
consideration  of  $612.50,  paid  by  the  said  de- 
fendant as  "managing  agent  of  the  estate  of 
Jesse  Beam,**  purchased  from  the  defendant 
David  J.  Weir,  who  is  the  father  of  the  said 
Thomas  Weir,  a  certain  tract  of  land,  de- 


scribed in  the  complaint  (5)  That  the  said 
deed  of  conveyance  is  to  Thomas  Weir  and 
his  brother,  David  Weir,  Jr.,  and  contains 
the  following  provision,  to  wit:  "I  reserve  to 
myself  and  wife,  Sarah  Weh:,  a  lifetime  in- 
terest in  said  estajte  after  our  death,  with 
remainder  to  Thomas  Weir  and  David  Weir, 
Jr."  (6)  That  $476.18  of  the  money  paid  for 
said  land  belonged  to  this  plaintiff,  and  was 
used  without  plaintiff's  authority  and  against 
his  express  direction.  (7)  That  he  is  in- 
formed and  believes  the  defendants  are  in 
the  Joint  possession  of  said  tract  of  land. 
(8)  That  should  the  court  direct  a  convey- 
ance of  the  land  by  the  defendants  to  this 
plaintiff,  he  is  unable  to  pay  the  difference 
between  the  amount  of  his  money  used,  and 
the  total  purchase  price.  Jesse  Beam  was 
the  plaintiff  when  the  action  herein  was  com- 
menced, but  died  thereafter,  and  the  plaintiff 
above  mentioned  was  substituted  in  his  stead 
upon  the  record.  The  defendants  answered 
the  com];>laint  denying  the  allegations  there- 
of, except  as  admitted  in  the  following  de- 
fense, interposed  by  them,  to  wit:  "(1)  That 
during  the  year  1891  the  plaintiff  divided  his 
property  among  his  children,  with  the  pur- 
pose to  secure  to  each  of  them  a  home,  and 
they  agreed  to  pay  $20  each  for  his  annual 
support  (2)  That  in  p^ursuance  of  his  said 
purpose,  he  conveyed  to  his  daughter  Mary 
E.  Peay,  n6e  Beam,  a  home  place  of  112 
acres,  more  or  less,  and  to  secure  a  home  for 
his  daughter  Mary  Jane  Weir,  n6e  Beam. 
The  defendant  Thomas  Weir,  imder  the  di- 
rections of  the  plaintiff,  collected  from  Elijah 
Beam  $300  and  $176.18  (the  last  amount  pro- 
ceeds of  rent  cotton  delivered  to  said  Elijah 
Beam  for  that  purpose),  and  invested  the 
same  for  tbe  said  Sarah  Jane  Weir  in  a 
tract  of  land,  described  in  the  complaint,  fol- 
lowing the  special  instructions  of  the  plain- 
tiff as  to  character  of  title."  '  The  case  was 
referred  to  J.  C.  James,  Esq.,  as  special  ref- 
eree, to  take  the  testimony  and  report  upon 
all  the  issues,  both  of  law  and  fact.  The  de- 
fendants demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demur- 
rer was  overruled. 

The  following  testimony  throws  light  up- 
on the  disputed  points  which  are  regarded 
as  material  in  view  of  the  conclusion  at 
which  the  court  has  arrived:  Jesse  Beam, 
the  plaintiff,  in  his  testimony  says:  "Thom- 
as Weir  was  not  managing  my  business  then, 
and  has  never  managed  my  business.  I  nev- 
er appointed  Thomas  Weir  as  my  agent  to 
manage  my  affairs.  Thomas  Weir  admitted 
having  my  money  in  his  pocket,  and  said 
he  would  be  damned  if  I  should  have  it 
•  •  ♦  I  never  authorized  Thomas  Weir 
to  invest  money  in  land,  but  told  him  not 
to  take  my  money  to  buy  land.  ♦  ♦  ♦  No- 
body lived  with  me  before  Mr.  Peay  and  his 
wife  came  to  live  with  me.  They  have  been 
living  with  me  something  over  18  months.  I 
deeded  my  home  place  to  MOty  shortly  after 
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they  mored  there.  It  was  the  understand- 
ing, before  they  moved  there,  that  I  was 
to  deed  the  place  to  her,  and  they  and  Eli- 
jah and  the  others  were  to  support  me,  and 
each  of  them  was  to  give  me  $25  a  year. 
The  ones  who  were  to  support  me  and  give 
me  $25  a  year  were  Elijah,  Mary,  and  David 
Weir's  wife,  Sarah.  David  Weir's  wife  re- 
fused to  support  me  or  give  me  money,  and 
then  I  said  she  should  not  have  any  of  my 
money..  Elijah  also  refused  to  support  me. 
I  deeded  the  place  to  Mary,  because  I  want- 
ed her  to  have  a  home.  I  deeded  87  acres 
of  land  to  Elijah  in  the  same  way.  I  had 
no  more  land,  but  Elijah  was  to  give  me 
$300  on  the  place  I  deeded  to  him,  and  I 
Intended  to  use  that  money,  together  with 
my  rent,  paid  me  by  Elijah  Halsell,  in  buy- 
ing a  home  for  David's  wife,  Sarah,  provid- 
ed they  carried  out  their  part  of  the  un- 
derstanding about  providing  for  me.  I  went 
Into  the  arrangement  with  a  view  of  provid- 
ing a  home  for  each  of  my  children,  and  for 
getting  a  support  for  myself.  They  were  to 
let  me  live  among  them.—first,  one;  then, 
with  the  other,— and  each  was  to  give  me 
$25  per  year.  •  ♦  ♦  There  was  no  time 
for  the  payment  of  the  $25  per  year  consid- 
ered at  the  time  I  made  the  arrangement 
with  my  children,  but  I  thought  they  would 
give  it  to  me  whenever  they  [I]  needed  it 
They  were  to  give  me  a  written  contract, 
but  they  never  did.  I  deeded  Elijah  the  87 
acres  notwithstanding  he  didn't  give  me  the 
contract  •  •  ♦  I  have  never  gone  to  any 
of  the  parties  and  asked  them  for  the  mon- 
ey. David  Weir  offered  me  $20  last  spring, 
but  I  didn't  take  it,  as  I  didn't  consider  that 
I  had  given  them  anything  for  them  to  give 
me  $20  for.  Thomas  Weir  got  it  "from  David, 
and  wanted  me  to  take  it,  but  I  wouldn't 
They  didn't  tell  me  what  they  offered  it  to 
me  for.  ♦  •  ♦  Thomas  Weir  didn't  get 
the  money  from  Elijah  on  my  order.  The 
$300  that  Elijah  was  to  pay  was  to  come  in- 
to my  hands,  and  I  didn't  give  any  order 
for  it  to  be  paid  to  Weir.  I  wanted  the 
money  to  buy  a  place  for  Sarah  J.  Weir,  but 
they  hampered  me  and  bothered  me,  and 
then  I  said  they  shouldn't  have  a  cent  of  my 
money.  Elijah  Halsell  came  and  told  me 
my  rent  was  ready,  and  I  told  him  to 
take  it  to  Elijah,  as  I  had  nothing  to  do  with 
it  now.  I  don't  know  whether  Halsell 
brought  me  the  rent  before  I  deeded  the  87 
acres  to  Elijah,  or  after.  I  did  not  tell  my 
son  Elijah  to  sell  the  rent  cotton,  and  then 
turn  the  rent  over  to  Weir.  There  was  an 
understanding,  before  there  was  any  deed 
made,  that  I  would  use  the  $300  that  Elijah 
was  to  pay  on  his  87  acres  of  land  in  pur- 
chasing a  place  for  Sarah  J.  Weir.  •  •  • 
Elijah  attended  to  my  business,  and  that 
was  why  I  sent  Elijah  Halsell  to  him  with 
my  rent  cotton.  •  •  •  The  money  that 
was  to  be  paid  to  me— that  is,  the  $25— was 
to  be  paid  some  time  in  1802.  ♦  ♦  ♦"  Elijah 
Beam,  a  son  of  the  plaintiff,  Jesse  Beam,  in 


his  testhnony  says:  'In  1891  my  father 
made  some  arrangements  with  us  about  a 
division  of  his  property,  after  talking  over 
the  matter  for  some  time,  in  which  he  said 
he  wanted  to  make  the  division,  so  that  he 
could  make  a  living  for  himself,  and  have 
one  of  his  girls  to  take  care  of  him,  and  his 
first  idea  was  to  give  me  and  my  sister, 
at  Long  Town,  $500  apiece,  and  give  the  US- 
acre  farm  to  my  other  sister,  Mrs.  Peay. 
The  way  he  raised  the  $500  for  me  and  my 
sister  was  this:  Some  time  after  he  decided 
to  make  the  division  I  have  mentioned,  he 
found  that  he  couldn't  sell  the  Pinks  place, 
as  was  his  intention.  So  he  gave  that  to  me 
for  my  $500,  and  required  me  to  pay  $300 
towards  raising  the  money  for  my  sister 
Jane  Weir.  The  balance  of  the  $500  he  got 
from  Elijah  Halsell  for  rent,  and  also  rent 
from  me.  He  gave  the  home  place  to  Mrs. 
Peay.  The  rent  from  myself  and  Elijah 
Halsell  was  only  $166,  so  that  my  sister 
Jane  Weir  did  not  get  quite '$500.  She  did 
get  exactly  $465,  i.  e.  $300  that  I  paid  on  land, 
and  the  $166  the  proceeds  of  rent  cotton. 
The  understanding  that  we  had  was  that  we 
were  to  take  the  advancement  and  give  to 
my  father  $20  each  per  year.  We— that  is, 
Jane  Weir,  Mrs.  Peay,  and  I— were  to  pay 
him  the  $20  each  once  every  year.  I  was 
not  to  pay  anything  for  the  first  three  years, 
as  I  had  to  pay  $300  on  my  land;  but  the 
other  two  were  to  pay  it  from  the  start  No 
special  time  was  mentioned  for  the  pay- 
ment of  the  $20.  It  was  understood  that  it 
would  be  paid  in  the  fall.  I  was  to  pay 
$300  on  my  tract  to  my  sister  Jane  Weir, 
and  it  was  to  be  invested  in  land  for  her. 
I  sold  the  cotton  under  my  father's  instruc- 
tions, and  was  to  pay  the  money  to  Jane 
Weir  for  the  same  purpose.  I  paid  the 
money  to  Thomas  Weir,  my  sister's  son.  My 
father  directed  Thomas  Weir  and  I  to  in- 
vest the  money  in  land  for  Jane  Weir.  My 
father  made  me  a  deed  to  the  tract  of  land 
I  got  in  October.  He  made  the  deed  to  me 
first  He  made  deed  to  my  sister  Mrs.  Peay 
for  the  land  she  got  some  time  in  November 
or  December.  I  paid  the  money  to  Thomas 
Weir  in'  December.  When  my  deed  was 
made  Mr.  Thompson  said  I  ought  to  give 
Jane  Weir  a  note  for  the  $300  I  was  to  pay 
her.  Thomas  Weir  said  there  was  no  use 
for  a  note,  and  my  father  said,  'No,  not  to 
make  a  note.'  The  arrangement  was  made 
in  October  for  this  money  to  be  invested  in 
the  Long  Town  place  for  Jane  Weir.  My 
father  gave  instructions  about  buying  the 
Long  Town  place,  both  in  person  and  by 
letter.  These  instructions  were  given  to  me 
and  Thomas  Weir.  The  instructions  were 
that  the  property  was  to  go  to  David  Weir 
and  Jane  W^r  for  life,  and  at  their  death 
it  was  to  go  to  their  two  sons.  The  instme- 
tions  by  letter  were  given  to  David  and  Jane 
Weir.  The  letter  was  written  by  my  wife. 
I  was  present  when  it  was  written,  and  It 
was  read  over  to  him  by  my  wife,  and  after- 
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wards  by  Thomas  Weir.  The  letter  was 
written  in  October,  the  same  dajr  my  title 
deed  was  made.  •  ♦  ♦ .  My  father  never 
ffot  a  reply  to  the  letter  we  were  talking 
about  awhile  ago.  The  Weirs  came  up  some 
time  in  Novemb^.  Thomas  Weir  came  up 
with  the  other  Weirs.  My  father  went  with 
Thomas  Weir  to  Blackstock  to  give  him 
written  notice  to  handle  the  money  for  Jane 
Weir.  When  all  this  happened,  I  had  not 
sold  the  cotton,  and  had  not  delirered  the 
fiioney  to  Thomas  Weir.  My  father  did  not 
ask  me  to  giro  him  the  money,  nor  did  he 
tell  me  not  to  gire  It  to  Weir.  •  ♦  •  I 
was  not  present  when  David  Weir  and  Jane 
Weir  came  up  to  see  my  father.  I  saw  them 
together  the  next  day,  and  heard  my  father 
say  to  them  to  let  him  know  when  they  got 
ready  for  the  land  trade,  and  he  wonld  come 
down,  or  that  the  money  would  'be  ready. 
My  father  said,  all  along,  that  he  wanted  me 
and  Thomas  to  put  the  money  down  in  a 
place  for  Jane  Weir."  Thomas  Weir,  one  of 
the  defendants,  in  his  testimony  says:  "When 
Thompson  finished  writing  the  deed,  he  said 
to  my  uncle,  *Now,  when  you  get  this  title, 
the  land  will  be  yours,  and  you  ought  to 
pay  the  mon^.'  My  uncle  said,  'I  am  to  get 
the  money  from  Mr.  McDonald.'  And  then 
I  spoke  up,  and  said,  There  is  no  use  giring 
a  note,  as  I  am  to  manage  the  matter  for  my 
mother,  and  I  can  trust  you  all  for  it' 
•  ♦  •  We  decided  to  get  this  place  from 
Ck>hen  at  the  time  of  the  original  agreement 
My  grandfather  understood  we  would  buy 
this  place  from  Cohen  on  the  very  day  of 
the  agreement  We  did  not  buy  the  place 
until  some  time  In  January,  for  the  reason 
that  we  could  not  see  Mr.  Cohen,  and  some 
time  in  December  my  grandfather  forbid  me 
spending  the  money  for  the  land.  I  had 
made  all  arrangements  to  take  this  particu- 
lar place  [Cohen  place]  at  the  time  my 
grandfather  forbid  me  to  put  his  money  in 
it  *  ^  *  I  had  the  money  with  me  at 
the  time  he  forbid  me  spending  it  for  the 
land.  He  did  not  demand  the  money  from 
me.  He  simply  forbid-  my  spending  it  I 
offered  to  pay  my  grandfather  the  $20  under 
the  terms  of  the  agreement,  telling  what  I 
meant  it  for.  The  money  tendered  him  was 
gold.  *  *  '  *  The  money  for  the  cotton 
and  from  my  uncle  was  paid  to  me  some 
days  before  my  grandfather  forbid  me  put- 
ting it  into  the  land."  BHjah  HalseU  in  his 
testimony  says:  "I  told  him  [Jesse  Beam] 
as  soon  as  it  [the  rent]  was  ready,  and  he 
told  me  to  tftke  it  to  Mr.  Elijah  Beam  and 
Mr.  Thomas  Weir,  saying  that  all  the  busi- 
ness was  in  their  hands.  *  *  *  I  told 
Mr.  Beam  the  rent  was  ready  about  the  lat- 
ter part  of  November  that  year."  N.  P. 
Vamadore  says:  ^  was  with  Mr.  Jesse 
Beam  when  he  gave  the  cotton  to  Thomas 
W^r.  At  that  time  [he  said]  that  [he]  had 
notbing  more  to  do  with  it,~-that  he,  Thomas 
W«tr,  and  BUjah  Beam  were  In  charge 
«f  It- 

v.256Jtno.S— 11 


At  the  close  of  plaintiff's  testimony  the  de* 
fendante  moved  for  a  nonsuit  The  spedsl 
referee  filed  his  report,  which  will  be  set  out 
in  the  report  of  the  case,  in  which  he  recom- 
mended that  the  land  be  sold,  and  out  of  the 
proceeds  the  plaintiff  be  paid  his  $465.  Nu- 
merous exceptions  were  filed  by  the  defend- 
ants to  the  report  of  the  special  referee.  His 
honor.  Judge  Benet,  heard  the  case  upon  ex- 
ceptions to  the  report  of  the  special  referee, 
and  ordered  that  the  report  bo.  confirmed  and 
the  exceptions  overmled.  His  order  then  pro- 
vided for  a  saler  of  the  land,  and  payment  out 
of  the  proceeds  of  the  amount  claimed  by  the 
plaintiff.  The  defendants  appealed  to  this 
court  upon  numerous  exceptions,  which  will 
be  incorporated  in  the  report  of  the  case. 

The  first  exception  complains  of  error  in 
overruling  the  demiurer.  A  demurrer  will  not 
be  sustained  if  the  allegations  of  the  com- 
plaint show  that  the  plaintiff  is  entiUed  to  any 
relief  whatever.  The  allegations  contained  in 
paragraph  2  of  the  complaint  are,  in  them- 
selves, sufficient  to  show  that  the  demurrer 
cannot  be  sustained.  Stroman  v.  O'Cain,  13 
S.  C.  100. 

The  next  exception  imputes  error  in  failing 
to  sustain  the  motion  for  a  nonsuit  The  plain- 
tiff seeks  relief  within  the  equitable  jurisdic- 
tion of  the  court,  and  the  law  as  to  nonsuits 
has  no  application  in  such  cases. '  Woolfolk  v. 
Manufacturing  Co.,  22  S.  C.  332. 

The  condusion  reached  by  the  court  will 
render  it  unnecessary  to  consider  the  other  ex- 
ceptions seriatim.  The  testimony  shows  that 
Jesse  Beam  did  not  intend  that  the  money  it- 
self should  be  d^vered  to  Mrs.  Sarah  Jane 
Weir,  and  therefore  the  law  as  to  gifts  has  no 
application  in  this  case.  The  testimony,  how- 
ever, shows  clearly  and  unequivocally  that  it 
was  the  intention  of  Jesse  Beam  that  the  mon- 
ey should  be  invested  in  the  Long  Town  place, 
or  some  other  place,  as  a  home  for  Mrs.  Sarah 
Jane  Weir,  without  further  control  over  the 
money  by  the  said  Jesse  Beam;  and  this  cre- 
ated a  complete  trust,  which  could  not  be  re- 
voked by  afterwards  giving  notice  to  Thomas 
Weir  not  to  invest  the  money  in  a  home  for 
Mrs.  Sarah  Jane  Weir.  As  we  have  herein- 
before set  out  the  testimony  upon  which  we 
base  this  finding,  we  do  not  deem  it  necessary 
to  refer  to  each  circumstance  herein  mention* 
ed  bearing  upon  this  question,  but  will  pro- 
ceed to  cite  a  few  authorities  to  sustain  the 
views  of  the  court  as  to  the  law  governing 
this  case.  In  8  Am.  &  EiUg.  Bnc.  Law,  p. 
1323,  the  law  is  thus  stated:  **The  title  to 
choses  in  action,  as  well  as  that  to  any  other 
class  of  property,  may  be  voluntarily  trans- 
ferred in  another  maimer,  without  even  a  de- 
livery, and  that  is  by  a  declaration  of  trust 
The  title  to  a  chattel  can  ordinarily  be  trans- 
ferred by  way  of  gift,  as  we  have  heretofore 
seen,  by  delivery  of  the  article,  actually  or 
constructively,  to  the  donee  or  to  some  person 
in  trost  for  him.  It  is  also  possible  for  the 
donor  to  constitute  himself  a  trustee  for  the 
donee.     In  order  to  do  this^  it  is  only  cieces- 
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nxj  tot  tbe  owner,  in  clear  and  imeqDaiYocal 
language,  or  hy  acts  amonntlng  to  the  same 
thing,  to  declare  that  he  henceforth  holds  the 
choses  In  action  or  property  as  trustee  for  the 
donee.  When  this  is  duly  executed  by  the 
owner  by  an  axrt  intending  to  be  binding  on 
himself,  equity  will  uphold  it,  whether  the 
property  be  legal  or  equitable,  or  whether  it 
be  capable  of  transfer  or  not  If  the  trust 
Is  perfectly  created,  so'  that  the  donor  or  set- 
tlor has  nothing  more  to  do  to, create  it,  and 
the  party  seeldng  to  enforce  it  has  no  need 
of  farther  conveyance  from  the  settlor,  and 
nothing  is  required  of  the  court  but  to  gire 
etfect  to  the  trust  as  an  executed  trust,  it  will 
be  carried  into  effect,  although  it  was  without 
consideration,  and  the  possession  of  tbe  prop- 
erty was  not  changed."  On  page  1340  of  the 
same  volume  it  Is  said:  "If  the  properly  is 
delivered  to  a  trustee  for  the  benefit  of  the 
donee,  the  trustee,  if  he  accepts  the  trust, 
must  execute  it,  and  the  cestui  que  trust  has 
a  good  right  of  action  against  him  if  he  does 
not  The  donor  or  settlor  has  no  control  over 
It  unless  some  reservation  is  lawfully  made 
in  the  trust  So,  in  case  of  a  valid  declara- 
tion of  trust  like  other  gifts,  when  completely 
executed,  it  is  irrevocable."  See,  also,  Gads- 
den V.  Whal^,  14  a  0.  210;  Caldwell  v.  Wfl- 
son,  2  Speer,  75;  Richardson  v.  Inglesby,  13 
Rich.  E2q.  59.  When  a  trust  is  complete  in  its 
creation,  it  is  not  rendered  revocable  by  rea- 
son of  the  fact  that  certain  things  remain  to 
be  done  to  cany  its  terms  into  effect  The 
creation  must  be  in  prsesenti.  The  execution 
of  its  provision  may  be,  and  generally  is,  in 
futuro.  The  testimony  does  not  show  that 
Mr&  Sarah  Jane  Weir  did  or  failed  to  do  any- 
thing by  which  she  was  estopped  from  Insist- 
|ing  upon  the  execution  of  the  trust  and  the 
enjoyment  of  its  benefits.  It  is  the  judgment 
of  this  court  that  the  judgment  of  the  cir^it 
court  be  reversed,  and  the  complaint  dis- 
missed. 

<47  S.  0.  297) 

MIGHALSON  v.  MTRIGK  et  sL 
(Supreme  Ck>art  of  South  Carolina.     July  2% 
1896.) 
DssD— MsBOSB  or  Lxfb  Bstatb  iir  Fbb— Rights 
or  Crbditobs  or  Gbantor. 
Where,  after  execution  of  a  deed  of  a 
life  estate  to  defendants  a  creditor  of  the  gran- 
tor sued  to  subject  his  interest  to  the  payment 
of  the  debt  and  thereafter  such  grantor  ex- 
ecuted to  defendants  another  deed  to  the  fee 
of  the  same  land,  which  was  fonnd  to  be  in 
fraud  of  sncfa  creditor,  there  was  no  merger  of 
the  life  estate  in  the  fee,  so  as  to  affect  the 
rights  of  the  grantees  under  the  first  deed,  as 
against  such  creditor. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  Aldrich,  Jndge. 

Action  by  Esther  Michalson  against  Smart 
Biyrick  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Afllrmed. 

Master's  report: 

'This  is  an  action  for  the  recovery  of  real 
estate;  the  plaintiff  basing  her  right  to  re- 


cover upon  A  deed  executed  by  the  sheriff  of 
Barnwell,  county,  bearing  date  the  4th  day 
of  February,  180)5.  The  defendant  Smart 
Myrick,  Sr.,  in  his  answ^,  sets  np  two  de- 
fenses: Flrat,  a  general  denial;  and,  sec- 
ond, that  he  is  entitled  to  &  homestead  in  the 
land  mentioned  and  described  in  the  c<Mn- 
plaint  The  defendants  Smart  Myrick,  Jr., 
J.  Angus  Myrick,  and  David  Myrick,  by 
their  answer,  pnt  in  &  general  d<aiial,  and 
plead  the  statute  of  llmitatlonB.  The  ffetcts, 
as  they  appear  from  the  evidence,  are  as  f ol- 
low^s:  (1)  That  on  the  2d  day  of  January, 
A.  D.  1880,  the  said  defendant  Smart  Myrick, 
Sr.,  being  the  owner  in  fee  of  the  lands  m«i- 
tioned  and  described  in  the  complaint  here- 
in, in  consideration  of.  natural  love  and  af- 
fection, made  and  executed  a  deed  thereof 
to  his  wife,  Matilda  Myrick,  and  to  his  sons. 
Smart  M^ck,  Jr.,  J.  Angus  Myrick,  and  to 
his  grandson,  David  Myrick,  the  habendum 
clause  of  said  deed  reading  as  follows:  ^To 
have  and  to  hold,  all  and  singular,  the  said 
premises,  unto  the  said  Matilda  Myrick,  trus- 
tee as  aforesaid,  for  and  during  the  term  of 
her  natural  life,  and  at  her  death  to  be  equal- 
ly divided  between  my  said  sons,  Smart  and 
J.  Angus,  and  my  grandson,  David  Myrick, 
share  and  share  alike;  the  child  of  any  de- 
ceased child  to  take  the  share  the  parent 
would  take  if  living  at  the  time  of  the  death 
of  the  said  Matilda  Myrick.'  The  word 
*h^rs*  does  not  appear  in  said  deed,  except 
in  the  warranty  clause^  (2Q  It  further  ap- 
pears from  the  record  in  the  case  of  Isaac 
Michalson  v.  Smart  Myrick,  Sr.,  that  the  said 
Smart  Myridc,  Sr.,  became  lai^ely  indebted 
to  the  said  Isaac  Michalson  and  others  dur- 
ing the  years  1890,  1891,  and  1892,  and  that 
action  was  commenced  thereon  on  tbe  10th 
day  of  March,  1894,  and  that  on  the  4th  day 
of  November,  1894,  judgment  was  duly  ren- 
dered in  favor  of  the  said  Isaac  liichalson 
%gainst  the  said  Smart  Myrick,  Sr.,  for  the 
sum  of  $722.  Bxecution  was  duly  Issued  on 
said  judgment  and  lodged  with  the  sheriff 
of  said  county  for  enforcement  Thereafter 
the  said  sheriff  levied  upon  the  property  men- 
tioned and  described  in  the  complaint  as  the 
property  of  the  said  Smart  Myrick,  Sr^  to 
satisfy  said  execution,  and,  after  due  and 
legal  advertisement  sold  said  property  at 
public  auction  on  the  4th  day  of  Febniaiy, 
1895^  to  the  plaintiff,  JBSsther  Michalson,  for 
the  sum  of  $510.  The  plaintiff  complied  with 
her  bid  upon  the  day  of  sale,  and  the  sheriff 
thereupon  executed  and  deliyered  to  her  his 
deed  of  conveyance  to  said  proiperty.  (3) 
That  the  said  Matilda  Myrick,  wife  of  the 
said  Smart  Myrick,  Sr.,  died  on  or  about  the 

day  of  August  1890.     (4)  The  master 

also  finds  that  soon  after  the  summons  aad 
complaint  in  the  action  of  Isaac  Michalson 
V.  Smart  Myrick,  Sr.,  was  served  upon  the 
said  Smart  Myrick,  Sr.,  that  he^  for  the  pur- 
pose of  evading  the  payment  of  said  debt 
and  defrauding  his  said  creditor,  executed 
and  delivered  a  deed  of  conveyance  of  the 
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land  m«itk»ed  and  described  In  the  com- 
plaint herein  to  bis  co-defendants,— tbe  con- 
sideration expressed  in  said  deed  being  for 
natural  Ioto  and  affection,  and  tbe  snm  of 
tbree  doUan,— tbe  babendnm  cfauise  in  said 
deed  being  as  foUo^vrs:  To  bave  and  to  bold, 
all  and  singular,  tbe  premises,  nnto  tbe  said 
Smart  Myrick,  Jr.,  Angus  Myrick,  and  Dave 
Myrlck,— tbe  Ia8t-menti(Kied  one  CDare  Myr- 
ick) to  only  take  onfr-fonrth  of  said  estate,— 
tbeir  b^rs  and  assigns  forerer:  provided,  al- 
ways and  nerertbeless,  it  Is  tbe  trae  intent 
and  meaning  of  tbese  presents  tbat  I,  tbe  said 
Smart  Myrick,  Sr.,  am  to  retain  tbe  posses- 
sion of  tbe  said  tract  of  land  for  and  dnring 
my  natural  life:  and  proyided,  further,  that 
tbe  true  intent  and  meaning  of  these  pres^ 
ents  that  the  said  Smart  Myrick,  Jr.,  and  An- 
gus Myrick  are  to  bold  tbeir  shares  of  said 
estate  (after  my  death)  for  and  during  their 
natural  Utos,  and  after  their  death  to  the 
lawful  issue  ct  their  body:  and  proTided, 
further,  that  the  share  of  tbe  said  Dave  Mjnv 
ick,   after  his  death,  shall  dtacend  to  his 

heirs  at  law.'    Said  deed  Is  dated  tbe 

day  of  April,  IBM,  and  was  duly  probated 
on  the  13th  day  of  April,  1894,  and  rec<»rded- 
in  the  office  of  R.  M.  G.  for  said  county  on 
the  same  day.  (5)  That  the  land  mentioned 
and  described  in  the  complaint  is  worth 
about  eight  hundred  dollars.  (0)  It  further 
appears  from  the  evidence  that  Smart  Myr- 
iek»  8i«,  Is  about  eighty  years  old,  and  that 
he  has  never  married  since  the  death  of  bis 
wlfe^  the  said  Matilda  Myrick,  and  has  no 
children  except  his  co-defendants  herein,  and 
that  bis  co-defendants  are  all  over  twenty- 
one  years  of  age,  and  the  heads  of  f amiliea, 
and  that  they  and  their  families  are  in  pos- 
session of  the  land  in  dispute,  and  that  tbe 
said  Smart  Myrick,  Sr.,  is  living  with,  and 
being  supported  and  cared  for  by,  his  said 
co-defendants. 

"Matten  of  Uiw: 

**(!)  That  there  being  an  entire  absence  of 
words  of  tnherltance  in  the  deed  of  1880 
fr6m  Smart  Myri^,  Sr^  to  bis  VTlfe,  Matilda 
Myrldc,  and  his  co-defendants  in  this  action, 
tbe  said  Matilda  MyrlcA:  took  only  a  life  es- 
tate in  the  land  mentioned'  and  described  in 
tbe  complaint  herein,  with  remainder  after 
her  death  to  the  defendants  Smart  Myrick, 
Jr.,  J.  Angus  Myrick,  and  Dave  Myrick,  dur- 
ing their  lives;  tbe  fee  remaining  in  the 
grantxM',  Smart  Myrick,  Sr.  {2^  That  the 
execution  and  delivery  by  Smart  Mjrrick, 
Sr«,  to  bis  co-defendants,  of  the  deed  dated 
the day  of  April,  lfi»4,  operated  as  a  le- 
gal ftand  upon  the  rights  of  bis  creditors  to 
bare  the  land  mentioned  and  described  there- 
In  subjected  to  the  payments  of  his  debts; 
he  being  at  that  time  largely  indebted,  and 
said  deed  having  been  executed  for  the  pux^ 
pooe  of  evading  payment  of  the  same,  and 
the  conslderatlen  caressed  therein  b^ng 
only  for  love  and  affection.  Said  deed  Is 
therefere  null  and  void,  and  conveyed  no 
estate  to  tbe  parties  therein  named,  but  their 


Interests  remained  as  they  were  prior  to  the 
execution  of  said  deed.  See  Suber  v.  Ohand- 
1^,  IS  &  O.  628,  629;  Ferguson  v.  Harrison, 
41  &  O.  841,  19  S.  B.  619.  (8)  Tbat  at  the 
sale  made  by  the  sheriff  on  the  4th  of  Feb- 
ruary, 1896,  in  the  case  of  Isaac  Micbalson  v. 
Smart  Bfyrick,  Sr.,  of  the  land  mentioned 
and  described  in  tbe  complaint,  the  pur- 
chaser, the  plaintiff  in  this  action,  took  only 
the  interest  that  the  defendant  Smart  Myr- 
ick, Sr.,  had  therein,  which  was  the  fee,  the 
life  estate  remaining  In  his  co-defendants, 
and  that  by  said  sale  the  plaintiff,  Esther 
Micbalson,  was  subrogated  to  all  of  the 
rights  of  the  plaintiff  in  execution.  See  Mc- 
Gee  V.  Jones,  34  a  O.  147,  13  S.  B.  326.  (4) 
That  this  being  an  action  strictly  upon  the 
law  side  of  the  court,  to  recover  possession 
of  land,  it  was  not  necessary  for  the  sheriff 
to  make  a  return  of  nulla  bona  upon  the  exe- 
cution In  the  case  of  Isaac  Micbalson  v. 
Smart  Myrick,  Sr.,  but  that  he  could  proceed 
to  sell  said  land  as  being  the  property  of 
said  defendants.  See  Thomas  v.  Jeter,  1 
HiU  (S.  O.)  380;  Smith  v.  Culbertson,  9  Klch. 
Law,  106.  (5)  That  the  defendant  Smart 
Myrick,  Sr.,  is  not  entitled  to  a  homestead 
in  the  land  in  dispute,  he  not  being  the  head 
of  a  family,  in  the  meaning  of  the  constitu- 
tion of  this  state;  and,  if  he  were  the  head 
of  a  family,  he  would  not  be  entitled  to  a 
homestead  in  said  land,  as  possession  of  the 
same  could  not  be  given  to  him,  he  having 
conveyed  the  life  estate  therein  to  his  co- 
defendants  under  the  deed  of  1880. 

*'At  the  argument  of  this  case  before  the 
master  the  plalntifTs  counsel.  In  substance, 
contended  that  the  co-defendants  of  Smart 
Myrl<^,  Jr.,  took  a  life  estate  under  the 
deed  of  1880,  and  the  fee  under  the  deed  of 
1894,  and  that,  when  the  two  estates  met, 
merger  took  place,  and  that  thereupon  all 
rights  of  the  parties  under  the  deed  of  1880 
were  destroyed.  They  then  proceeded  to  re- 
move the  deed  of  1894  from  the  path  of  their 
client's  right  to  recover  by  showing  that 
said  deed  was  null  and  void  on  the  ground 
that  It  operated  as  a  legal  fraud  upon  the 
rights  of  the  creditors  of  the  said  Smart 
Myrick,  Sr.  Having  disposed  of  the  deed  of 
1894  by  declaring  It  null  and  void,  they  then 
contended  that  the  plaintiff,  Esther  Micbal- 
son, took  both  the  life  estate  and  fee  in  said 
land  under  the  sale  made  by  the  sheriff,  and 
that  she  is  therefore  entitled  to  the  posses- 
sion of  same.  There  is  no  doubt  the  co- 
defendants  of  Smart  Myrick,  Sr.,  took  a  life 
estate  under  the  deed  of  1880,  and  would 
have  taken  the  fee  under  tbe  deed  of  1894, 
if  It  had  not  been  null  and  TOid,  and  also 
that  merger  of  the  two  estates  would  have 
taken  place,  provided  said  deed  had  been 
valid.  But,  said  deed  being  void  ah  Initio, 
merger  did  not  take  place;  and,  even  admit- 
ting that  merger  did  take  place,  it  was  only 
temporary,  and  as  soon  as  the  deed  of  1894 
was  declared  null  and  roid  the  life  estate 
and  the  fee  would  have  separated,  and  the 
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parties  reinstated  to  th^  lights  as  they  ex- 
isted under  the  deed  of  1880.-  If  the  deed 
of  1884  Is  nnll  and  roid  as  to  one»  It  la  null 
and  void  as  to  alL  It  cannot  be  held  to  be 
nnU  and  void  as  to  the  plalntllTs  rights,  and 
not  null  and  void  as  to  the  rights  of  the  de- 
fendants prior  to  Its  execution.  The  plain- 
tiff cannot  blow  hot  and  cold  at  the  same 
time.  It  is  difficult  to  understand  how  the 
co-defendants  of  Smart  Myrlck,  Sr.,  could 
have  lost  the  life  estate  in  said  lands  by 
merger  under  a  deed  that  Is  null  and  void. 
When  a  deed  is  declared  null  and  void,  it 
must  be  considered  as  having  never  existed, 
and  without  force  or  effect.  The  correct 
mode  of  arriving  at  a  solution  of  this  matter 
is  as  follows:  What  interest  did  Smart  Myr- 
Ick,  Sr.,  have  in  said  land  before  he  made 
the  deed  of  1894,  and  which  was  subject  to 
levy  and  sale  for  the  payments  of  his  debts? 
It  is  admitted  that  he  had  only  the  fee,  the 
life  estate  being  In  his  co-defendants.  There- 
fore when  he  executed  said  deed  of  1894  he 
merely^  conveyed  to  the  grantees  therein  the 
fee,  and  nothing  more;  and,  if  said  deed  is 
null  and  void,  then  the  purchaser  at  sheriff's 
sale  took  only  the  interest  that  the  said 
Smart  Myrick,  Sr.,  held  in  said  land  prior 
to  the  execution  of  said  deed.  The  mere 
/  fact  that  Smart  Myrick,  Sr.,  stated  in  the 
deed  of  1894  that  he  reserved  a  life  estate  in 
said  land  to  himself  did  not  give  it  to  him; 
for  it  was  not  his  reserve,  as  he  had  previ- 
ously, under  the  deed  of  1880,  conveyed  the 
life  estate  to  his  co-defendants,  and  they  nev- 
er conveyed  it  back  to  him.  The  plaintiff's 
action  is  not  brought  upon  the  equity  side  of 
the  court,  to  have  the  deed  of  1894  set  aside 
and  canceled  of  record  on  the  ground  of 
f raud,^  but  she  has  brought  her  action  upon 
the  law  side,  to  recover  possession;  treating 
said  deed  as  being  null  and  void,— aa  having 
never  existed.  Therefore  it  does  seem 
strange  that,  although  she  claims  that  said 
deed  is  null  and  void,  yet  she.  In  the  same 
breath,  claims  that  it  conferred  a  greater  es- 
tate upon  herself  than  Smart  Myrick,  Sr., 
really  had  in  said  ^  land  himself.  It  will  be 
well  to  state  here  that  the  defendants  did 
not  introduce  tho  deed  of  1894  in  evidence, 
and  do  not  claim  under  it,  but  that  the  same 
'  was  introduced  in  evidence  by  the  plaintiff. 
The  master  therefore,  in  brief,  concludes  as 
follows:  That  the  plaintiff,  Esther  Michal- 
son,  is  not  entitled  to  recover  possession  of 
the  land  mentioned  and  described  in  the  com- 
plaint herein,  and  that  she  be  required  to  pay 
the  costs  of  this  action." 

"Order  for  judgment: 

**This  action  came  before  this  court  upon 
the  pleadings,  the  report  of  the  master,  and 
exceptions  thereto  tiled  by  plaintiff.  After 
mature  consideration,  I  am  of  the  opinion 
that  the  report  of  the  master  is  correct,  and 
that  exceptions  thereto  should  be  overruled. 
I  think  that  the  conclusion  of  the  master 
can  be  supported  upon  grounds  other  than 
those  stated  by  him,  but  I  need  not  refer  to 


them,  as  the  report  is  suffLdaat.  Where- 
fore it  is  Mdered,  adjudged,  and  decreed 
that  the  exceptions  of  the  plaintiff  to  the 
conclusions  of  the  master  herein  be,  and 
hereby  are,  overruled  and  dismissed,  and 
that  said  conclusions  are  hereby  adopted  and 
made  the  judgment  of  this  cause,  and  the 
complaint  herein  is  dismissed.  This  order 
does  not  affect,  nor  is  it  intended  to  affect, 
the  que8ti<NQ8  <tf  the  f  ee  in  the  land,  and 
plaintiff's  right  to  the  possession  thoreof,  if 
any,  before  the  termination  of  the  life  estate 
now  held  by  Smart  Myrick,  Jr.,  J.  Angus 
Myrick,  and  David  Myrick,  defendants  above 
named." 

Patterson  &  Holman,  for  appellant   Jas.  B. 
Davis  and  Thps.  S.  Moorman,  for  respondents 

O AET,  J.  The  following  statement  of  facts 
appears  in  the  case:  ThiB  action  was  com- 
menced on  the  14th  day  of  Febniaiy,  A.  D. 
1895,  by  the  service  of  the  summons  and  com- 
plaint The  said  complaint  was  In  the  usoal 
form  for  the  recoveiy  of  veal  estate,  and  al- 
leged that  the  plaintiff  was  seised  In  fee  of 
the  land  herehi  described,  and  that  the  de- 
fendants were  in  possession  thereof,  and  with- 
held the  same  from  the  plaintiff  wnngfolly. 
The  description  of  the  land  in  the  said  com- 
pUint  was  the  same  as  that  mentioned  and 
described  in  the  sheriff's  deed  herein.  The 
defendant  Smart  Myrick,  Sr.,  answered  the 
said  complaint,  and  denied  the  allegations 
thereof;  and,  for  a  second  defense,  he  set  up 
that  he  was  the  head  of  a  family,  and  enti- 
tled to  a  homestead,  under  the  laws  of  this 
state.  The  other  defendants  answered,  and 
denied  the  allegations  of  the  complaint,  and 
set  up  the  statute  of  limitations  as  a  bar  to 
the  plaintiff's  action,  and  alleged  that  they 
were  in  possession.  A  jury  trial  was  waived, 
in  the  manner  allowed  by  law,  and,  by  con- 
sent, all  the  issues,  both  of  law  and  fact, 
were  referred  to  the  master  to  hear  and  de- 
termine. The  master  filed  his  report  and 
fully  set  forth  all  the  facts  necessdry  to  a 
full  understanding  of  the  cause.  The  sheriff 
made  return  that  he  could  find  no  other  lands 
belonging  to  Smart  Myrick,  Sr.,  before  he 
levied  upon  the  land  in  dispute.  The  report 
of  the  master,  and  the  order  oonflmdng  the 
same,  will  be  set  out  in  the  report  of  the 
case.  4 

The  exceptions  raise  substantially  but  the 
single  question  whether  merger  took  place 
when  Smart  Mjrrick,  Sr«,  delivered  the  second 
deed  of  conveyance  to  the  other  defendants 
herein.  Merger  is  not  favored  either  in  the 
courts  of  law  or  of  equity.  "At  law,  when  a 
greater  and  lesser,  or  a  legal  and  equltaMe, 
estate  coincide  in  the  same  person,  the  leaser 
or  equitable  estate  is  immediate  merged 
and  annihilated;  but  this  rule  is  not  inflex- 
ible in  equity,  whether  or  not  a  merger  takes 
place  depending  upon  the  intention  of  the  par- 
ties, and  a  variety  of  other  drcnmstances. 
Notwithstanding  the  technical  rule  of  law,  eq- 
uity will  prevent  or  permit  a  merger,  as  will 
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best  sabserve  the  purposes  of  Justice,  and  the 
actual  and  just  Intention  of  the  parties;  and 
In  tiie  absence  of  an  ezpranlon  of  intention, 
if  the  interest  of  the  person  in  whom  the  ser* 
eral  estates  have  united,  as  shown  from  all 
ciicmn^tances,  would  be  best  subserved  by 
keeplfig  them  separate,  the  Intent  will  or^ 
dlnarily  be  implied.  •  ♦  •  A  merger  will 
be  prevented  by  equity  only,  however,  for  the 
purpose  of  promoting  substantial  justice.  It 
win  not  prevent  a  merger  where  such  preven- 
tion would  result  in  carrying  a  fraud,  or  oth- 
er conscientious  wrong,  Into  efTect"  16  Am. 
&  Bng.  Bnc.  Law,  pp.  314,  815;  Boykln  v.  An- 
cmm,  28  S.  O.  486,  6  8.  E.  306;  Mangum  v. 
Plester,  16  S.  O.  830.  The  master  finds,  as 
matter  of  tect,  '*that  soon  after  the  summons 
and  complaint  In  the  action  of  Isaac  Mlchal- 
son  V.  Smart  Myrick,  8r.,  were  served  upon 
the  said  Smart  Myrick,  Sr.,  he,  for  the  pur- 
pose of  evading  said  debt  and  defrauding  his 
said  creditor,  executed  and  delivered  a  deed 
of  conveyance  of  the  land  mentioned  and  de- 
scribed in  the  complaint  herein  to  his  co-de- 
fendants; the  consideration  expressed  In  said 
deed  being  for  natural  love  and  afPection,  and 
the  sum  of  three  dollars."  The  testimony  Is 
not  set  out  In  the  case,  and,  even  if  it  should 
be  admitted  that  the  exceptions  are  sufficient 
in  form  to  raise  a  question  as  to  the  finding 
of  fact  by  his  honor,  the  circuit  Judge,  that 
there  was  actual  and  moral  fraud  In  the  ex-' 
ecution  of  said  deed  of  conveyance,  still  this 
court,  in  the  absence  of  the  testimony  in  the 
case,  must  assume  that  it  was  of  such  a  na- 
ture as  to  sustain  the  finding  of  fact  by  the 
circuit  Judge.  City  Council  of  Greenville  v. 
Eichelberger  (S.  C.)  22  S.  B.  345.  We  will 
now  proceed  to  consider  whether  merger  took 
place,  when  the  facts  show  that  at  the  time 
said  deed  was  executed  it  was  the  purpose  of 
Smart  Myrick,  Sr.,  to  evade  the  payment  of 
hls'  debt,  and  to  defraud  his  creditor  herein- 
before mentioned.  The  difference,  In  effect, 
between  actual  and  legal  fraud,  is  thus  ex- 
pressed in  Suber  v.  Chandler,  18  S.  a  628, 
to  wit:  "♦  ♦  ♦  It  has  been  held  by  our 
conrts  that  while  a  voluntary  conveyance  of 
property  Is  not  itself  fraudulent,  even  by  one 
In  debt,  yet  If  It  was  Intended  to  hinder,  de- 
lay, and  defeat  present  creditors,  or  shall  ul- 
timately have  that  effect,  it  will  be  held  fraud- 
ulent and  void.  If,  at  the  time  of  its  execu- 
tion, the  wrong  was  intended,  the  fraud  is 
positive  and  active,  and  attaches  to  the  act 
at  that  moment  If,  however,  no  wrong  was 
then  Intended,  and  the  conveyance  becomes 
injurious  to  creditors  afterwards,  because  at 
some  future  time  the  grantor's  property  has 
failed  to  meet  the  Just  demands  of  the  cred- 
itors whose  claims  existed  at  the  time  of  the 
deed,  then  a  passive  and  legal  fraud  is  de- 
veloped, which,  attaching  to  the  deed,  ren- 
ders It  void,  not  from  the  beginning,  but  at 
that  moment"  If,  as  the  authorities  show, 
the  said  deed  was  null  and  void  ab  initio, 
then  there  was  not  a  meeting  of  a  greater 
and  a  lesser  estate  in  the  same  persons^  and 


consequ^tly  merger  did  not  take  place.  The 
exceptions  are  therefore  overruled.  It  Is  the 
Judgment  of  this  court  that  the  order  of  the 
circuit  court  be  afflxmed. 


(47  S.  C.  288) 
MILLBB  et  aL  V.  GRAHAM. 
(Supreme  Court  of  South  Carolina.     July  22, 
1896.) 

Dux>— CoNSTBUOTioN— Faa  Coiidition^l— 
Alienation. 
A  deed  granting  land  to  a  woman  and 
"the  heirs  of  her  body,'^  to  have  and  to  hold  the 
same  unto  said  woman  ^'and  the  heirs  of  her 
body,  to  her  and  their  heirs  and  aasigns,  for- 
ever, creates  a  fee  conditional  in  said  woman, 
and  therefore,  after  issue  bom,  she  had  power 
to  convey  the  estate  in  fee  simple,  and  it  does 
not  create  a  fee  simple  in  said  woman  and  her 
children,  share  and  share  alike. 

Appeal  fr<Hn  conmion  pleas  circuit  court  of 
BamweU  county;  Aldrich,  Judge. 

Action  by  B.  B.  MUlo:  and  others  against 
Benjamin  Graham  for  partition  of  certain 
land.  There  was  a  Judgnient  for  defendant, 
and  plalntlflb  appeal.    AfiEbrmed. 

The  Judgment  and  grounds  of  appeal  refer- 
red to  in  the  opinion  are  as  follows: 

Judgment 

'TThis  Is  an  action  In  partition,  brought  by 
the  plalntlffl9,  who  are  the  children  of  India 
J.  Miller,  alleging  that  they  are  each  entiUed 
to  one  undivided  one-fifth  portion  of  the  prem- 
ises described  In  the  complaint,  and  the  de- 
fendant to  the  remaining  fifth.  The  defend- 
ant answers,  denying  the  titie  of  the  plain- 
tiffs, and  alleging  absolute  titie  in  himself; 
and  an  Issue  is  thus  raised  on  the  law  side  of 
the  court  A  Juiy  trial  is  waived,  and  the 
case  comes  on  to  be  heard  before  me  upon 
such  waiver  and  the  agreement  of  counsel,  by 
which  It  appears  that  both  plaintiffs  and  de- 
fendant claim  from  a  common  source,— the 
deed  of  Bryant  Weathersbee,  dated  25tii 
March,  1882;  the  plaintiffs  contending  that 
under  that  deed  they  are  tenants  In  common 
with  their  mother,  India  J.  Miller,  and  the 
defendant  that  no  estate  was  conv^ed  to 
them  by  said  deed,  but  on  the  contrary,  that 
the  deed  conveyed  an  estate  in  fee  conditional 
to  their  mother,  and  he  being  the  purchaser  at 
the  foreclosure  sale  of  the  premises  under  a 
mortgage  executed  by  the  said  India  J.  MUler, 
she  having  issue  alive  at  the  time,  he  is  the 
owner  of  the  absolute  fee.  The  practical  ques- 
tion, therefore.  Is  the  proper  construction  of 
Uie  deed  of  25th  March,  1882. 

**The  deed  in  question  Is  written  on  the  or- 
dinary printed  form  of  conveyance  used  In 
this  state,  and  the  effort  of  the  draftsman  to 
fill  the  blanks  may  In  some  degree  a^^count  for 
the  grounds  for  contention.  The  deed  pur- 
ports, 'In  consideration  of  the  sum  of  five 
hundred  dollars,  and  love  and  affection,  to  me 
In  hand  paid  at  and  befbre  the  sealing  and  de- 
livery of  these  presents  by  my  daughter,  India 
J,  Miller,*  to  convey  *to  the  said  India  J.  Mill- 
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or  and  the  heirs  of  her  body*  the  premises 
described  therein;  to  have  and  to  hold,  etc, 
onto  the  said  India  J.  Miller  and  the  heirs  of 
her  body,  to  her  and  their  heirs  and  assigns, 
forerer/  The  warranty  is  to  the  said  India 
J.  Bfiller  and  the  heirs  of  her  body,  and  their 
heirs  and  assigns,'  etc.  The  contention  is  as 
to  the  proper  constmction  of  the  words  I  have 
talcen  from  the  habendnm  and  warranty  dans- 
es;  plaintiffs  contending  they  show  an  inten- 
tion to  nse  technical  words,  tielrs  of  her 
body,'  as  words  of  purchase,  'children,'  in 
analogy  to  the  nse  of  such  words  in  this  con- 
nection in  those  cases  where  the  role  in  Shd- 
ley's  Case  wonld  otherwise  apply.  There  is 
no  precedent  life  estate  in  the  case  under  con- 
sideration, and  therefore  it  could  never  fall 
under  the  rules  adopted  to  take  a  case  out  of 
the  operation  of  that  celebrated  case;  and  the 
deed  in  question  must  be  construed  by  the  or- 
dinary rules  applicable  to  such  instruments, 
the  first  of  which  is  to  ascertain  the  intention 
of  the  grantor  from  the  terms  used  under  the 
rules  of  law,  giving  the  technical  words  their 
technical  meaning,  unless  some  other  mean- 
ing is  forced  from  the  context  The  words 
'heiss  of  her  body*  are  never  equivalent  to  or 
synonymous  with  'children'  where  they  fol- 
low and  are  attached  to  terms  granting  an  es- 
tate to  the  ancestor.  Here  these  terms  are 
words  of  limitation,  and  Indicate  the  grantee 
takes  a  fee  conditional  at  common  law.'  Mc- 
CSown  V.  King.  23  S.  C.  235. 

"The  granting  clause,  the  habendum,  and 
the  warranty  clause  are  all  to  'India  J.  Miller 
and  the  heirs  of  her  body,'— the  most  apt 
words  to  convey  a  fee  conditional.  So,  unless 
the  words  to  her  and  their  heirs  and  assigns,' 
which  are  superadded,  have  the  effect  of  cut- 
ting down  the  estate  granted,  by  the  interposi- 
tion of  new  grantees,  the  plaintiff  must  fafl. 
I  do  not  think,  as  used  in  this  case,  they  have 
any  such  effect  In  Jordan  v.  Neece,  36  Sw 
C.  301,  15  S.  E.  202,  it  is  held  the  warranty 
clause  cannot  enlarge  the  estate  granted;  In 
Wright  V.  Herron,  5  Rich.  Eq.  441,  that  the 
word  'assign'  cannot  have  such  effect;  and 
in  Danner  v.  Trescot,  Id.  356,  that  the  words 
'their  heirs  and  assigns,'  following  the  'right 
heirs  of  the  said  S.  P.,'  have  no  such  effect, 
and  this  although  a  life  estate  was  Intierposed, 
and  the  words  occurred  in  the  limitation 
over  after  the  death  of  the  Kfe  tenant  The 
words  'her  heirs,'  in  this  connection  are  con- 
strued in  Burnett  v.  Burnett,  17  S.  C.  545,  to 
mean  the  same  class  of  heirs;  that  is,  heirs 
of  the  body.  So  that  the  deed,  read  in  the 
light  ct  those  authorities,  will  convey  the 
premises  to  'India  J.  Miller  and  the  heirs  of 
her  body,  to  her  and  their  said  heirs  and  as- 
signs, forever,'  etc,  which  Is  strictly  per  for- 
mam  doul,  and  eveiy  part  of  the  deed  will  be 
given  effect,  and  there  Is  no  repugnance  be- 
tween the  premises,  habendum,  and  warranty. 
I  am  of  opinion  that  India  J.  Miller  took  a 
fee  conditional  under  this  deed,  and,  having 
aliened  after  the  birth  of  issue,  the  defend- 
ant has  a  fee-simple  estate  In  the  premises." 


Exceptions. 

"(1)  Because  bis  honor  erred  in  holding  that 
the  words  'heirs  of  the  body,'  as  used  in  the 
deed  of  Bryant  Weathersbee,  were  words  of 
limitation,  and  that  India  J.  Miller  took  a  f  ee- 
oondltional  estate  at  common  law  under  said 
deed  to  said  land.  (2)  Because  his  honor 
should  have  held  that  the  words  'heirs  of  the 
body,'  as  used  in  said  deed,  were  words  of 
purchase,  and  meant  'children';  and  that, 
therefore,  the  plaintiflS  woe  tenants  in  com- 
mon with  the  defendant,  who  is  now  the  own- 
er of  the  interest  of  said  India  J.  Miller  under 
said  deed.  (3)  Because,  his  honor  erred  in 
holding  that  the  plaintlflS  had  shown  no  title 
to  the  land  in  question  in  said  action;  where- 
as his  honor  should  have  held  that  the  plain- 
tifls  took  as  purchasers  directly  under  the 
Biyant  Weathersbee  deed,  and  not  through  or 
under  India  J.  Miller.  (4)  Because  his  honor 
should  have  held  that  as  the  plaintiffs  and  de- 
fendant dalm  from  a  common  source  of  title 
[the  deed  of  Bryant  Weathersbee),  that  they 
were  tenants  in  common  under  the  limitations 
contained  in  the  said  deed,  and  were  there- 
fore entlfled  to  partition  of  said  land." 

Patterson  &  Holman,  for  appellants.  Allen 
J.  Green,  Bates  &  Simms,  and  Halcott  P. 
Green,  for  respondent 

POPE,  J.  This  action  was  commenced  in 
September,  1895,  in  the  court  of  common 
pleas  for  Barnwell  county,  in  this  state,  for 
partition  of  a  tract  of  land  among  the  plain- 
tiffs and  defendant  as  tenants  in  common 
therein.  The  defendant,  in  his  answer,  de- 
nied such  tenancy  in  common,  and  alleged 
that  he  was  in  sole  and  exclusive  possession 
of  said  tract  of  land,  as  the  sole  owner  in  fee 
simple  thereof.  It  seems  that  Bryant  Weath- 
ersbee made  a  deed  to  said  tract  of  land,  on 
the  20th  day  of  March,  1892,  to  his  daughter, 
Mrs.  India  J.  Miller,  who  was  the  mother  of 
the  plaintiifs.  Mra  India  J.  Miller  made  a 
deed  by  way  of  mortgage,  wherein  she  under- 
took to  convey  the  entire  tract  of  land,  as  her 
own,  to  the  American  Freehold  Land  Mort- 
gag:e  Ck>mpany,  of  London,  Limited;  and,  hav- 
ing made  default  in  the  payment  of  the  debt 
secured  by  such  mortgage.  It  was  foreclosed, 
and,  at  the  sale,  was  purchased  by  the  de- 
fendant, Benjamin  Graham,  who  paid  the 
purchase  money  bid  at  the  sale,  received  a 
draft  therefor,  and  entered  upon  the  posses- 
sion thereof.  This  being  a  legal  issue  (we 
mean  the  question  of  title),  it  was  properly 
triable  before  a  jury,  but,  by  consent  of  both 
parties,  plaintiffs  and  defendant,  a  Jury  trial 
was  waived,  and  the  trial  of  this  issue  com- 
mitted to  the  court  Judge  Aldrich  heard  the 
cause,  and,  by  bis  Judgment,  sustained  the 
defendant  The  plaintiffs  have  a(>pealed  from 
such  Judgment,  and  the  Judgment  and 
grounds  of  appeal  should  be  Included  in  the 
report  of  the  cause.  As  the  whole  question 
depends  upon  the  construction  of  the  deed  of 
Bryant  Weathersbee,  we  will  insert  it  as  a 
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whole  In  thlB  opinion,  and  it  is  as  follows: 
rrhe  State  of  South  Carolina:  Know  ail 
men  hj  these  presents,  that  I,  Bryant  Weath- 
ersbee.  In  the  state  aforesaid,  in  considera- 
tion  of  the  snm  of  flye  hondred  dollars,  and 
loTe  and  affection,  to  me  in  hand  paid  at  and 
befbre  the  sealing  of  these  presents,  by  my 
daughter,  India  J.  Miller,  in  the  state  afore- 
said (the  receipt  whereof  is  hereby  acknowl- 
edged), have  granted,  bargained,  8(4d,  and 
released,  and  by  these  presents  do  grant,  bar- 
gain, sell,  and  release,  unto  the  said  India  J. 
Miller  and  the  heirs'  of  her  body,  all  that 
tract  or  parcel  of  land,  containing  one  hun- 
dred and  fifty  acres,  more  or  less,  •  •  • 
together  with  all  and  singular  the  rights, 
members,  hereditaments,  and  appurtenances 
to  the  said  premises  belonging,  or  in  any  wise 
incident  or  appertaining;  to  have  and  to  hold 
all  and  singular  the  said  premises  before 
mentioDed  unto  the  said  India  J.  Miller  and 
the  heiis  of  her  body,  to  her  and  their  heirs 
and  assigns,  against  me  and  my  heirs  and  ail 
others  lawfully  claiming  or  to  claim  the  same, 
or  any  part  thereof.  Witness  my  hand  and 
seal.  •  •  •  Bryant  Weathersbee.  [L.  S.]** 
Now,  let  us  look  at  the  question  here  raised 
that  we  are  to  decide.  Defendant  contends 
that  the  grant  in  the  aforementioned  deed  to 
'*India  J.  Miller  and  the  heirs  of  her  body" 
creates  a  fee  conditional  estate  in  said  lands 
unto  the  said  India  J.  Miller,  and,  upon  the 
happming  of  birth  of  issue,  sudh  estate  be- 
came alienable  by  the  ancestor,  the  said  In- 
dia J.  MUler;  and  that  she  having  aliened 
the  same  in  her  lifetime,  the  purchase  now 
holds  the  same  in  fee  simple.  The  plaintlfCs 
admit  that  the  foregoing  is  the  law  of  this 
state,  but  they  contend  that  under  a  proper 
construction  of  the  words  in  the  habendum, 
'*unto  the  said  India  J.  Miller  and  the  heirs 
of  her  body,  to  her  and  their  Tieira  and  as- 
signs,  forever**  (italics  ours),  and  also  the 
words  in  the  warranty  olause,  **unto  the  said 
India  J.  MUIer  and  heirs  of  her  body,  and  their 
Jieirs  and  €usign8  "  (italics  ours),  It  will  be  man- 
ifest that,  instead  of  a  fee  oonditional^t  wiU  be 
fomid  that  the  grantor  Intended  an  estate  in 
fee  simple  to  be  vested  in  India  J.  Miller  and 
her  four  children,  share  and  share  alike.  Un- 
doubtedly, the  rule  is  that,  in  construing  any 
instrument,  the  goal  to  be  reached  is  the  in- 
tention of  the  writer;  but  it  must  always  be 
remembered  that  this  intoition,  by  constru- 
ing the  words  of  the  instrument,  is  to  be  de- 
rived, not  "by  conjecture,  or  by  what  seems 
to  be  natural  justice,  or  what  the  court  would 
have  done  under  the  circumstances,  but  it 
miKt  be  had  t^  the  application  of  the  rules 
of  construction  laid  down  in  the  books,  and 
which  the  wisdom  of  the  past  has  estaDlish- 
ed  as  the  best  means  of  reaching  the  true 
meaning  and  Intent  of  «ach  papers."  As  be- 
fore remarked,  the  existence  of  an  estate  in 
fee  conditional  in  this  state  is  not  doubted, 
nor  could  be,  in  view  of  the  many  adjudica- 
tions of  the  question  in  our  reports.  Wright 
V*  HerroB,  5  Rich.  Bq.  441,  and  the  25  cases 


dted  in  the  note  to  that  case  at  foot  of  page 
448;  Burnett  v.  Burnett,  17  S.  C.  545;  Mc- 
Gown  V.  King,  23  S.  '0.  232,— to  which  list 
other  cases  might  be  added.  We  regard  the 
reference  to  this  estate,  so  far  as  its  char- 
acteristics are  concerned,  in  the  opinion  de- 
livered by  Mr.  Justice  (now  Chief  Justice) 
Mclver  in  the  case  of  Burnett  v.  Burnett,  su- 
pra, so  pertinent  to  the  present  inquiry,  that 
we  will  quote  a  part  of  such  opinion:  'The 
fundamental  difTerence  between  an  estate  in 
fee  conditional,  after  thie  condition  has  been 
performed,  and  an  estate  in  fee  simple,  is 
(1)  that  in  the  former  the  course  of  descent 
is  confined  to  a  particular  class  of  heirs,  and 
upon  failure  of  such  heirs,  the  estate  reverts 
to  the  dower;  (2)  that  the  holder  of  such  an 
estate  can  only  dispose  of  it  l^  some  act 
which  takes  effect  during  his  life.  In  all 
other  respects  their  qualities  and  incidents 
are  the  same.  In  the  grant  ot  an  estate  in 
fee  conditional,  heirs  of  the  body  are  not. 
named  on  account  of  any  benefit  intended  for 
them,  or  for  the  puipose  of  controlling  or 
limiting  the  ancestor's  power  of  disposition 
during  his  life,  but  simply  for  the  purpose  of 
prescribing  the  course  of  descent  in  case  no 
such  disposition  is  made.  In  the  case  of  a 
fee-simple  estate,  the  law  prescribes  that  the 
estate  shall  descend  to  the  heirs  generally  in 
case  the  ancestor  makes  no  disposition  of  the 
estate,  while  in  the  case  of  a  fee  conditional 
the  Instrument  creating  the  estate  confines 
the  estate  to  a  particular  class  of  heirs.  Both 
classes  of  heirs  take  by  succession  from  the 
ancestor," 

There  can  be  no  doubt,  under  the  repeated ' 
adjudications  of  our  courts,  tha^  the  words 
in  the  granting  clause  of  this  deed,  'to  India 
J.  Miller  and  the  heirs  of  her  body,"  create 
an  estate  in  fee  condltionaL  The  words  used 
are  technical  words  in  law;  and  we  observe 
that  the  grantor  uses  these  technical  words 
both  in  the  habendum  and  warranty  clauses 
of  this  deed.  Under  our  laws,  where  the 
grantor  or  devisor  uses  technical  worda^  the 
conclusion  is  irresistible  that  he  meant  them 
to  be  so  operative,  unless  a  clear  intention  ap- 
pears to  the  contrary.  Can  the  words  used 
in  the  habendum  and  warranty  clauses,  "unto 
the  said  India  J.  Miller  and  heirs  of  her  body, 
to  her  and  their  heirs  and  assigns,  forever," 
and  "unto  the  said  India  J.  Miller  and  heirs 
of.  her  body,  their  heirs  and  assigns,"  be  le- 
gally construed  to  mean  "children,"  so  that 
the  grant  of  the  land  shall  be  made  to  operate 
as  creating  a  fee  simple  in  the  said  India  J. 
Miller  and  her  four  children,  share  and  share 
alike?  We  do  not  think  so.  To. do  this  would 
require  that  we  would  destroy  the  power  of 
reversion  to  grantor  in  the  lands  in  case  In- 
dia J.  Miller  died  "without  heirs  of  her  body" 
Uving,  provided  she  had  issue  of  her  body 
bom  to  her,  and,  secondly,  provided  she  did 
not  alienate  the  lands  after  birth  of  issue. 
By  the  words  used  by  him,  he  must  be  under- 
stood to  have  so  intended  to  create  a  fee  con- 
dltionaL .  Besides  all  this,  the  granting  clauas 
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of  a  will  is  usimlly  the  controlling  danse.  It 
Is  true  that  sometime^  words  of  inheritabil- 
Ity,  such  as  the  word  "heirs,"  occurring  in 
the  habendum,  when  no  such  words  occur  in 
the  premises  or  granting  clause,  6t  the  deed, 
are  allowed  to  increase  the  estate  therein 
from  a  life  estate  to  that  of  one  in  fee.  Mc- 
Leod  V.  Tarrant,  39  S.  C.  271,  17  S.  B.  77^; 
8  Washb.  Real  Prop.  (5th  Ed.)  p.  466.  It 
has  been  held  by  this  court  that  the  object 
of  the  premises  of  a  deed  "is  that  part  of  a 
deed  that  sets  forth  the  number  and  names  of 
the  paries,  recitals  necessary  to  explain  the 
transaction,  the  consideration,  and  the  cer- 
tainty of  the  grantor,  grantee,  and  thing 
granted.  2  BI.  Comm.  241."  While  in  the 
same  case,  touching  the  habendum,  its  of- 
fice is  thus  described:  **The  office  of  the 
habendum  in  a  deed  is  properly  to  determine 
what  interest  or  estate  is  granted  by  the 
deed.  2  Bl.  Comm.  241."  McLeod  v.  Tar- 
rant, supra.  In  the  case  last  cited,  decided  by 
a  divided  court,  it  was  held  that  one  named 
as  a  grantee  for  the  first  time  in  the  haben- 
dum, along  with  a  grantee  who  was  named 
in  the  premises  alone  (where  a  life  estate  was 
given  him),  should  be  held  as  a  grantee  under 
such  deed;  but  this  conclusion  was  concur- 
red In  by  Mr.  Justice  McGowan  on  the 
grounds  that  the  deed  was  evidently  inartifi- 
'cially  drawn,  and  that,  by  construing  all 
the  parts  of  the  deed  together,  it  was  mani- 
fest that  it  was  intended  by  the  grantor  there 
to  include  both  parties  as  grantees  under 
the  deed;  but  Mr.  Chief  Justice  Mclver,  in 
.  an  elaborate  dissenting  opinion,  refused  to 
acquiesce  in  such  result.  The  case  at  bar  is 
entirely  distinct  In  all  its  features  from  that 
of  McLeod  v.  Tarrant,  supra,  for' here  the 
grantor,  from  first  to  last,  always  used  the 
words  "unto  India  J.  Miller  and  heirs  of  her 
body."  In  the  case  of  Wright  v.  Herron,  bu- 
pra,  the  word  "assigns"  was  added  to  words 
creating  a  fee  conditional;  but  the  court 
sustained  the  chancellor  on  the  circuit  in 
holding  that  this  word  "assigns,"  whether 
it  means  the  assignees  of  Nancy  Herron  or 
the  assignees  of  the  heirs  of  her  body,  can 
have  no  modifying  influence  upon  the  inter- 
pretation. Certainly,  the  estate  in  fee  condi- 
tional is  assignable  absolutely  when  the  con- 
dition is  performed;  and,  before  birth  of 
issue,  it  is  assignable  for  the  life  of  the  ten- 
ant, for  the  time  being,  and  so  for  the  life 
or  lives  in  succession.  Thus,  the  rule  of 
construction  which  demands,  where  it  is 
possible,  that  eveiy  part  of  a  deed  must  have 
some  meaning,  is  satisfied  without  resorting 
to  a  forced  construction  to  defeat  the  obvious 
intention  which  the  grantor  had,  of  giving 
some  interest  to  the  "heirs  of  the  body."  So, 
we  think,  the  words  "her  heirs,**  and  **thelr 
heirs,"  which,  as  we  have  said,  occur  in  the 
habendum  and  warranty  clauses  of  this  deed, 
should  be  construed  as  giving  to  the  tenant 
in  fee  conditional,  in  case  she  could  alien  the 
land  after  issue  bom,  the  power  she  already 
faad«  to  convey  the  estate  away  tn  fee  simple. 


It  is  a  solenm  thing  to  interfere,  in  the  slight- 
est degree,  with  titles  to  land,  by  so  con- 
struing words  so  that  they  shall  have  a  mean- 
ing at  variance  with  adjudications  in  our 
state,  hoaiy  with  age,  and  hallowed  by  a 
practice  thereunder  for  more  than  a  century. 
The  circuit  judge  refused  to  do  so;  and,  we 
think,  he  acted  wisely.  We,  too,  shall  r^Cu^e 
to  take  such  a  step.  It  is  the  judgment  of 
this  court  that  the  judgment  of  the  circuit 
be  affirmed* 

(47  s.  o.  844) 
BAUM  V.  BEARD  et  aL 
(Supreme  C3ourt  of  South  Carolina.     July  24, 
1S96.) 

MOBTGAGB    FORSOLOSURB— DbTSNSBS— Pl.T1CBNT~ 
EviniNCBi 

In  a  suit  to  foreclose  a  mortgage,  where 
it  appeared  that  the  mortgagor  had  assigned 
to  the  mortgagee,  as  collateral,  rent  liens  pay- 
able in  crops  from  tenants  of  the  mortgagor; 
that  such  tenants  had  large  crops  when  the  hens 
became  dne;  and  that  they  carried  such  crops 
to  the  place  where  the  mortgagee  did  business 
as  a  merchant;  and  several  witnesses  testified 
that  such  liens  were  paid  by  such  tenants  to  the 
mortgagee,-— the  value  thereof  should  be  cred- 
ited as  a  payment  on  the  mortgage.  Jones,  J., 
dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Kershaw  comity;  Townsend,  Judge. 

Action  by  Mannes  Baum,  trustee,  against 
Mattie  Beard  and  others,  heirs  at  law  and 
distributeesof  John  J.  Nelson,  daceBsed.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

J.  D.  Kennedy,  for  appellant  J.  T.  Hay  and 
B.  B.  Clarke,  for  respondents. 

POPE,  J.  This  action,  for  the  foreclosure 
of  a  mortgage  executed  by  John  J.  Ndson,  de- 
ceased, in  his  lifetime,  in  favor  of  the  plaintiff 
above  named  against  the  defendants,  as  heirs 
at  Uw  and  distributees  of  the  estate  of  the 
said  John  J.  Neli^n,  deceased,  was  commenced 
in  1894.  Defendants  alleged  in  their  answer 
that  the  debt  Intended  to  be  secured  by  the 
mortgage  had  been  fully  paid,  and  therefore 
the  mortgage  was  invalid  as  a  subaisting  lien. 
By  consent  of  all  the  parties,  the  issues  of  law 
and  fact  were  referred  to  T.  J.  Kirkland,  Esq., 
as  special  referee.  To  his  report,  defendants 
excepted.  These  exceptions  came  on  to  be 
heard  before  his  honor,  Judge  Townsend,  who 
sustained  a  few  of  such  exceptions.  From  his 
decree,  plaintiff  alone  appeals,  on  two  grounds: 
(1)  Because  his  honor  erred  in  overruling  the 
finding  of  facts  by  the  referee  that  the  li^is  of 
Elijah  Brooks  and  A.  A.  Simons  had  not  be«i 
paid,  and  concluding  '*that  as  Baum  Bros, 
had  the  liens,  and  faUed  to  collect  them.  It 
was  thehr  fault,"  whereas  his  honor.  It  is  re- 
spectfully submitted,  should  have  held  that 
the  weight  of  the  testimony  sustained  the  find- 
ings of  the  referee  that  said  liens  had  not  been 
paid.  (2)  Was  abandoned.  (3)  Because  his 
honor  erred  in  holding  that  there  was  no  con- 
test over  the  fourth  exception  of  defendants 
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to  the  report  of  the  referee,  to  wit,  "that  fiie 
referee  errs  In  not  charging  the  plaintiff,  and 
crediting  the  defendants  with  the  ralue  of  the 
mortgage  of  A.  J.  A.  WUllams  and  Ben  Mur- 
phy, assigned  to  Banna  Bros,  as  collateral  for 
this  same  account,"  whereas,  it  Is  respect* 
fnllj  submitted,  there  was  a  contest  between 
plaintiff's  and  defendants'  attorneys,  before  his 
honor,  as  to  this  exception,  and  plaintiff  denies 
the  legal  position  taken  by  defendants  as  to 
crediting  the  account  of  defendants  with  the 
Talue  of  the  mortgage  of  Williams  and  Mur- 
phy; and,  as  his  honor  has  made  no  ruling 
on  this  issue,  plaintiff  excepts  anyhow,  in 
event  that  the  silence  of  his  honor  may  be  c6n- 
strued  against  him. 

As  to  the  first  exception,  after  a  careful  re- 
view of  the  testimony,  we  cannot  say  that  the 
circuit  Judge  was  in  error,— not  for  the  rea- 
son, however,  given  by  him  for  his  conclu- 
sion, as  it  is  stated  by  him.  Because  the 
■Baum  Bros,  had  in  their  possession  the  two 
liens  given  by  Elijah  Brooks  and  A  A.  Simons 
as  collateral  security,  and  had  not  collected  the 
money,  as  rent,  secured  thereby,  would  not  of 
itself  make  them  responsible  for  these  two 
liens;  but  when  It  is  in  proof,  and  nowhere 
contradicted,  that  these  lienors  made  fine 
crops  during  the  year  1884,  and  carried  them 
to  Camden,  where  Baum'  Bros,  did  business  as 
merchants,  and  also  that  these  liens  bad  been 
delivered  up  by  Baum  Bros,  to  the  Nelsons, 
and  also  that  certain  witnesses  swore  that 
these  Hens  were  paid,  we  agree  with  the  con- 
clusion of  the  circuit  Judge  that  these  two 
liens  ought  to  be  credited  as  a  payment,  as 
far  as  it  will  go,  on  plaintiff's 'debt  This  ex- 
ception is  overruled. 

Now,  as  to  the  third  exception,  we  are  at  a 
loss  what  to  say;  for  certainly  the  circuit 
Judge  made  no  such  ruling  as  that  the  mort- 
gages of  Williams  and  Murphy,  respectively, 
should  be  credited  on  plaintiff's  debt.  It  is 
admitted,  and  established  as  well,  that  these 
mortgages  are  on  real  estate,  and  are  only  as- 
signed as  collatei-al,  and  that  the  whole  of  the 
debt  secured  by  Murphy  is  still  due  and  un- 
paid, while  the  debt  secured  by  the  mortgage 
of  Williams  has  been  partly  paid,  and  duly 
credited  where  so  partly  paid,  and  it  Is  no- 
where suggested  that  defendants  have  any 
equity  to  have  these  mortgages  credited  on 
plaintiff's  debt.  It  was  the  defendants',  duty 
to  have  the  circuit  Judge  pass  on  the  question 
raised  by  their  exception.  He  did  not  do  so. 
Therefore  the  appelant  is  not  harmed,  for  it 
cannot  be  assumed  by  defendants,  when  the 
cause  goes  back  to  have  the  two  Hens  credited 
upon  the  plaintiff's  debt— we  mean  the  lien 
debts  of  Elijah  Brooks  and  A  A.  Simons  for 
the  year  18H,  which  were  considered  by  us 
under  the  first  exception— that  they  are  enti- 
tled, tmder  Judge  Townsend's  decree,  to  have 
these  two  mortgages  of  Williams  and  Murphy 
also  credited  on  plaintiff's  debt.  We  have  felt 
called  upon  to  make  this  explanation,  so  that 
no  mistake  can  occur.  It  Is  the  Judgment  of 
this  court  that  the  circuit  court  Judgment  be 


affirmed,  and  that  the  cause  be  remanded  to 
that  court  to  have  the  two  liens  of  Elijah 
Brooks  and  A.  A  Simons  for  the  year  1894 
credited  as  a  part  payment  of  plaintiff's  debt 
herein. 

JONES,  J.  I  dissent  The  weight  of  the 
testimony  supports  the  finding  of  the  referee 
that  the  liens  of  Elijah  Brooks  and  A  A.  81- 
m<His  (Nos.  3  and  4)  have  not  been  paid.  The 
first  exception  should  be  sustained. 


(99  Oft.  207) 


MILLER  V.  STATE. 


(Supreme  Court  of  Georgia.     June  8,  1896.) 

COMUOK     CHKAT~FaL8B    RsPSaSBHTATIONS^SCF- 
riOIBMOT. 

LThe  offense  of  being  a  common  cheat 
and  swindler  is  not  committed  by  making  false 
and  fraudulent  representations  for  the  pur- 
pose of  inducing  another  to  contract,  and  by 
means  of  which  the  latter  is  defrauded,  when 
such  representations,  whether  in  the  form  of  a 
promise  or  In  any  other  form,  are  mere  state- 
ments of  what  the  person  who  malces  them 
deems  the  future  will  bring  forth.  To  be  the 
basis  of  a  prosecution  for  this  offense,  the  false ' 
representations  must  relate  either  to  the  past  or 
to  the  present  2  Bish.  New  Cr.  Law,  {  420;  2 
Russ.  Grimes  (6th  Ed.)  511  et  seq.;  7  Am.  & 
Eng.  Enc.  Law,  714.,  And  see  Ryan  v.  State, 
45&a.  128;  Ratteree  y.  State,  77  Ga.  774. 

2.  Accordingly,  to  knowingly,  falsely,  and 
fraudulently  represent  that  a  cow  would  give 
three  gallons  of  milk  per  day,  for  the  purpose 
of  inducing  another  to  buy  her,  is  not  an  in- 
dictable offense.  In  Parks  v.  State,  20  S.  E. 
430,  94  Ga.  601.  the  representations  as  to  the 
cow  related  to  ner  then  present  milk-yieldiDg 
capacity. 

8.  The  court  erred  in  overruling  the  demur- 
rer to  the  accusation. 
(Syllabus  by  the  Ck)urt) 

Error  from  criminal  court  of  Atlanta;  J.  D. 
Berry,  Judge. 

H.  N.  Miller  was  convicted  of  being  a  com* 
mon  cheat,  and  brings  error.    Reversed. 

The  following  Is  the  official  report: 
Miller  was  tried  in  the  criminal  court  of  At- 
lanta upon  an  accusation  and  affidavit  to  the 
following  effect:  On  December  21,  1805,  by 
deceitful  means  and  artful  practices,  he  cheat- 
ed and  defrauded  J.  W.  Robbins  out  of  one 
cow,  of  the  value  of  $20,  and  $10  in  money, 
in  the  following  way:  In  order  to  induce  Rob- 
bins  to  buy  his  (defendant's)  cow,  defendant 
represented  to  Robbtos  that  his  cow  would 
give  three  gall(Mis  of  milk  a  day,  and  was  all 
right  in  every  respect  Believing  this  repre- 
sentation to  be  tn»,  Robbins  was  induced 
thereby  to  buy  the  cow,  and  did  buy  her, 
and  paid  for  her  by  giving  Robbins'  cow, 
which  he  valued  at  $20,  and  $10  in  money,  in 
payment  for  defendant's  cow.  Said  represen- 
tation was  false,  and  the  cow  was  not  right 
in  every  respect,  for  she  did  not  give  three 
gallons  of  milk  a  day,  and  she.  died,  without 
any  apparent  cause,  within  three  weeks  after 
Robbins  had  bought  her;  and  defendant  knew 
at  the  time  he  made  said  representations  that 
they  were  false  and  fraudulent,  and  made 
them  for  thewpurpose  of  cheating  and  dRfraud- 
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lag  Bobbins  out  of  the  amoant  aforesaid. 
Defendant  denmned,  upon  the  grounds  that 
it  was  not  set  out  in  the  accusation  in  what 
respect  the  cow  was  not  all  right;  that  the 
statement  that  the  cow  was  all  right  was  too 
indefinite  to  base  a  criminal  charge  upon;  and 
because  the  allegation  that  the  cow  would 
give  three  gallons  of  milk  referred  to  the  fu- 
ture, and  could  not  be  the  basis  of  a  criminal 
charge  as  set  up  in  the  acciuation.  being  a 
prophecy,  and  not  a  statement  of  facts  exist- 
ing at  the  time  of  the  trade.  The  first  and 
second  grounds  of  demurrer  were  sustained, 
but  the  third  was  overruled.  To  the  overrul- 
ing of  said  third  ground,  defendant  excepted. 

Roflser  A  Carter  and  Walter  Visauska,  for 
plaintiff  in  error.  Jas.  F.  O'NeUl,  for  the 
State. 

PBR  CURIAM.   Judgment  reversed. 

ATKINSON,  J^  providentially  absent,  and 
not  presiding. 

<9d  Ga.  209) 

TILLERY  V.  STATE, 

(Supreme  Court  of  Georgia.    June  8,  1898.) 

CoMpBTBNCT    OF    Juror  —  Involuntart    Man- 

SLAUGHTBR— FaILUBB  TO  CHAROR. 

This  case  presents  no  new  or  important 
legal  question.  Hie  evidence  pro  and  con  as 
to  relationship  between  the  prosecutor  and  one 
of  the  jorors  was  confused  and  conflicting,  and 
the  judge  was  warranted  in  finding  that  the  al- 
leged relationship  did  not  exist  The  evidence 
did  not  demand  a  charge  upon  the  law  of  in- 
voluntary manslaughter,  ana,  even  if  the  state- 
ment of  the  accused  authorized  a  diarge  upon 
this  subject,  no  such  charge  was  requested. 
No  error  of  law  was  committed  at  the  tnaU  and 
there  was  ample  evidence  to  support  the  verdict. 
(SylUbus  by  the  Court) 

Error  from  superior  court,  Laurens  county; 
Jolm  C.  Hart,  Judge. 

Louis  Tiilery  was  convicted  of  homicide^ 
and  brings  error.     Afllrmed. 

J.  E.  Hightower  and  H.  P.  Howard,  f6r 
plaintilT  in  error.  T.  L.  Griner,  H.  G.  Lewis, 
SoL  Gen.,  and  Anderson,  Felder  &  Davis,  for 
defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

ATKINSON,  J.,  providentiaUy  absent,  and 
not  presiding. 


(99  Oa.  247) 

WHEELRIGHT  et  aL  v.  DYAL  et  aL 
(Supreme  Court  of  Georgia.     July  13,  1896.) 

Appbarancb  —  BvrBCT  —  Waitbr— Evidbncb  of 
Custom— Goods  Sold. 
1.  Whether  a  county  court  to  which  an  at- 
tachment against  a  nonresident  was  made  re- 
turnable did  or  did  not  have  jurisdiction  of  the 
same,  if  the  defendant  appeared,  filed  a  plea  to 
the  merits,  and,  upon  Judgment  having  been 
rendered  against  him,  entered  an  appeal  to  the 
superior  court  it  was  too  late  for  nim,  in  that 
court  to  move  to  dismiss  the  case  yn  the  ground 
that  the  court  to  which  the  attachment  was 


originally  returned  was  without  jurisdiction  in 
the  premisee;  liis  appearance  and  pleading  In 
the  first  instance  being  a  waiver  of  the  ques- 
tion of  jurisdiction  which  it  was  his  right  to 
make  under  section  3460  of  the  Code. 

2.  There  was  no  error  In  refusing  to  allow 
proof  of  an  alleged  custom  of  trade,  when  it  did 
not  appear  from  the  evidence  offered  for  this 
purpose  that  it  was  "of  such  universal  practice 
as  to  justify  the  conclusion  that  it  became,  by 
implication,  a  part  of  the  contract"  Code,  f 
1,  par.  4..  And  see  27  Am.  &  Hng.  Bnc  Law, 
^'Usages  and  Customs,"  pp.  756,  756,  and  cases 
dted  in  notes. 

8.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  refusing  to  grant  a  new 
trial 

(Syllabas  by  the  Court) 

Error  from  superior  court,  Ware  county; 
J.  L.  Sweat,  Judge. 

The  following  is  the  official  report: 

Dyal  &  Upchurch  sued  out  an  attachment, 
July  18,  1804,  before  the  justice  of  the  peace 
of  Charlton  county,  making  the  attachment 
returnable  to  the  September  quarterly  term 
of  the  county  court  of  Ware  county.  The 
same  having  been  levied,  the  defendants, 
Wheelright  &  Co.,  replevied  the  property; 
their  bond  reciting  that  they  reserved  any 
and  all  right  of  exception  to  the  attachment, 
and  to  the  jurisdiction  and  authority  of 
the  officer  who  issued  it,  and  of  the  county 
court  of  Ware  county,  to  entertain,  hear,  and 
determine  the  cause.  Plaintiffs  obtained 
judgment  in  the  county  court,  and  the  de- 
fendants appealed  to  the  superior  court, 
where  they  moved  to  dismiss  the  case,  for 
the  reason  that  the  attachment  was  returu- 
ed  to  a  court  which  was  without  jurisdic- 
tion, and  should  have  been  returned  to  the 
superior  court  The  motion  was  overruled. 
At  the  conclusion  of  plaintifTs'  evidence,  de- 
fendants moved  for  a  nonsuit,  on  the  ground 
that  the  evidence  was  insufficient  to  make  a 
prima  facie  case  in  favor  of  plaintiffs,  which 
would  warrant  a  recovery  in  their  favor. 
This  motion  was  overruled,  and  defendants 
bring  error.    Affirmed. 

The  evidence  for  plaintiffs  was,  in  briBf ,  as 
follows:  The  account  sued  on,  which  was 
for  40,000  feet  of  lumber,  is  correct,  due,  and 
unpaid,  and  defendants  owe  plaintiffs  the 
money.  Plaintiffs  contracted  with  them  to 
cut  for  them  the  lumber  mentioned  In  the 
account,  3x9,  30  feet  and  up,  muttiples  of 
2  feet,  of  the  quality  Savannah  merchant- 
able by  the  rule  of  1883,  at  the  price  charged 
in  the  account  One  of  plaintiffs  cautioned 
their  sawyer  and  inspector  to  be  extra  care- 
ful In  sawing  the  order.  It  was  good  lum- 
ber, was  inspected  at  plaintiffs'  mill,  and 
was  fully  up  to  the  Savannah  rule  of  18U3, 
and  was  certainly  up  to  the  specifications. 
Had  defendants  notified  plaintiffs  that  it 
was  not  up  to  specifications,  plaintiffs  would 
have  made  it  right  with  them;  but  defend- 
ants, after  receiving  it,  cut  It  up  into  short 
lengths,  without  any  authority  from  plain- 
tiffs to  do  so.  The  court  refused  to  allow  de- 
fendants to  prove  that  the  custom  of  lum- 
ber merchants  as  to  the  making  of  tnspec- 
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tlonB  was  that  inspection  made  at  the  point 
of  dellTery  by  the  consignee  should  control, 
the  contract  between  the  parties  being  silent 
thereon. 

Each  of  the  foregoing  rulings  is  assigned 
as  error,  and  it  is  further  alleged  by  de- 
fendants, in  their  motion  for  a  new  trial, 
that  the  verdict  is  contrary  to  law  and  evi- 
dence. The  testimony  in  the  defendants'  be- 
half was,  in  brief,  that  the  lumber  which 
they  received  from  plaintitTs  which  was  mer- 
chantable aggregated  25,721  feet  The  bal- 
ance was  not  merchantable,  not  according 
to  the  contract,  and,  upon  inspection  at 
Brunswick  by  defendants,  was  rejected,  and 
notice  given  to  plaintiffs  that  It  was  so  re- 
jected, and  subject  to  their  order.  The  pay- 
ments admitted  by  plaintiffs  to.  have  been 
made  upon  the  account  covered  the  lum- 
I)er  which  defendants  received  and  accept- 
ed, and  left  nothing  due  by  them.  Much  of 
the  lumber  would  have  been  rejected,  but 
defendants  found,  by  cutting  some  of  it, 
they  could  use  a  part,  and  so  liad  It  cut  in- 
to multiples  according  to  the  contract  where- 
ever  it  could  be  done;  and  this  required  ex- 
tra labor,  for  which  they  paid,  and  charged 
the  amount  to  plaintlfCs,  and  the  same  is  due 
by  them  to  defendants.  If  plaintiffs  had  cut 
the  lumber  according  to  the  contract,  this 
would  not  have  been  necessary.  The  recut- 
ting  was  done  in  order  to  use  as  much  as 
possible,  and  reduce  the  loss  to  plaintiffs  to 
as  small  an  amount  as  possible. 

Crovatt  A  Whitfield  and  W.  M.  Toomer, 
for  plaintiffs  in  error.  Hitch  &  Myers,  for 
defendants  in  error. 

PER  CURIAM.    Judgment  aSlrmed. 

ATKINSON,  J^  providentially  absent,  and 
not  piresiding. 

(99  Ga.  249) 

WHBELRIGHT  et  aL  v.  MURRAY. 

(Supi^eme  Court  of  GTeorgia.     July  18,  1898.) 

Bill  of  Farticulabs — Amendment— GKx>Dft  Bold. 

1.  The  controlUnc  question  in  this  case 
was  this  day  decided  in  tne  case  of  Wheelright 
V.  DyaL  25  S.  B.  170. 

2.  The  hOl  of  particalam  attached  to  the 
plaintiffs'  deqlaratK>n,  though  defective,  was 
cured  by  amendment,  and  the  amendment  set 
forth  no  new  cause  of  action. 

8.  The  evidence  was  conflicting,  but  war- 
ranted the  Terdict. 
(Syllabus  by  the  Court) 

Brror  from  superior  court.  Ware  county;  J. 
Lfc  Sweat,  Judge. 
The  following  is  the  official  report: 
On  July  14,  1894^  Murray  sued  out  an  at- 
taduneat  which  was  issued  by  a  Justice  of 
the  peace  of  Ware  county,  and  made  returna- 
ble to  the  September  quarterly  term  of  the 
eoorl  of  said  county.  The  same  was  levied, 
and  defendants,  Whe^rlgfat  &  0<k,  repleried 
the  property.  Phiintiff  obtained  Judgment, 
and  deCcodaats  appealed  to  the  8iq>erlor  court, 


where  they  moved  to  dismiss  the  case  for 
want  of  Jurisdiction  in  the  county  court,  as 
the  attachment  should  have  been  made  return- 
able to  the  superior  court  The  motion  was 
overruled. 

The  account  sued  on  was  in  words  and  fig- 
ures as  follows: 

Feby.    Ist,  1893.  By  balance $60  51 

**     13th,      "      Proceeds  car  123. .      63  60 
**     17th,      '^      Proceeds   cars  540, 

487,  &  669 197  88 

1321  99 

Less  freight  on  car  123 $12  10 

Less  freight  on  car  669,  489, 
649 87  63 

148  73      49  73 

$272  26 

Defendants  having  demurred  on  the  ground 
that  no  intelligible  biU  of  particulars  was  at- 
tached to  the  declaration,  plaintiff  amended  by 
attaching  the  following: 

Feby.    1st  1  car  load  cross  ties $  60  51 

"      18th,  1    "      "  "       car  123      63  60 

Feby.  17.  3  car  loads  cross-ties,  car 
549,   4Q7,  669... 19788 

1321  99 
Cr. 

Mch.  4th,  189a  Freight  on  car  128. .  $  12  10 
Mch.  13.  1883.  Freight  on  cars  487, 
5^,6^9  37  63 

$  49  73 
By  cash LOO  OO 

$149  73 

At  the  trial  in  the  county  court,  the  defend- 
ants moved  to  strike  the  amendment,  on  the 
ground  that  it  was  not  germane,  and  was  the 
addition  of  a  new  and  distinct  cause  of  action, 
and  that  the  original  bill  of  particulars  and 
declaration  ccmtahied  no  cause  of  action,  and 
nothing  to  amend  by.  The  motion  was  over- 
ruled. There  was  a  verdict  for  plaintiff,  and 
defendants'  motion,  on  the  general  grounds, 
for  a  new  trial,  was  overruled,  and  defend- 
ants bring  error.     Affirmed. 

The  evidence  was  somewhat  conflicting,  but 
plaintiff*s  testimany  appears  to  support  his 
contention  as  to  the  contract  between  the  par- 
ties, and  Ills  compliajice  with  the  same. 

Crovatt  &  WhitOeid  and  W.  M.  Toomer,  for 
plaintiffs  in  error.  Hitch  &  Biyers,  f<Hr  de- 
fendant in  error. 

PBR  OUBIAM.    Judgment  afflnned. 

ATKINSON,  J.,  imvldentlally  absent,  and 
not  preaidhig. 


(97  Ga.  573) 
JACOBS  PHARlfACT  CO.  ▼.  SOUTHERN 
BANE3NQ  &  TRUST  CO. 
^  (Supreme  Court  of  Georgia.     Dec  2,  1895.) 

CoarOBATION—LlABIUTT    AS    AOOOMIIODI.TIOV    !» 

DORSBB— Bona  Fwb  Pcbohasbb. 
1.  Although  it  may  not  have  been  within 
the  power  of  a  given  corporation  to  become  ac- 
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commodfttion  Indorser  ai)Oii  promissozy  notes, 
yet  where  it  was  a  tradinir  corporation,  haTingr 
undoubted  authority,  under  its  charter,  in  the 
due  course  of  its  business,  to  make  or  indorse 
promissory  notes  for  TsJue,  it  was  liable  upon  a 
promissory  note  payable  to  itself,  and  duly  in- 
dorsed by  it,  though  the  indorsement  was  made 
for  accommodation  only,  to  an  innocent  pur- 
chaser, who,  bona'  fide  and  for  yalue,  acquired 
title  to  the  note  before  its  maturity,  and  with- 
out notice  of  the  real  character  and  purpose  of 
the  indorsement  Under  such  drcumstancea, 
the  innocent  purchaser  was  warranted  in  acting 
upon  the  assumption  that  the  indorsement  was 
for  value;  there  being  no  presumption  that  the 
corporation  had  acted  ultra  Tires. 

2.  The  CTidence  in  this  case  being  sufficient 
to  justify  a  finding  that  the  plaintifi!  was  such 
an  innocent  purchaser  of  the  note  in  contro- 
versy, and  that  the  secretary  of  the  corporation 
had  authority  to  make  and  indorse  promissory 
notes  in  its  corporate  name,  the  verdict  against 
the  corporation  was  warranted.  There. was  no 
error  of  law  and  no  abuse  of  discretioii,  in  re- 
fusing to  gnat  a  new  trial 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  L  P. 
WestnKHT^and,  Judge. 

Action  by  the  Southern  BajiMng  &  Trust 
Company  against  the  Jacobs  Pharmacy  Com- 
pany and  others.  Judgment  f oi^  plaintiff,  and 
the  pharmacy  company  brings  error.  Af- 
firmed. 

Simmons  &  Corrlgan,  for  plaintifr  In  error. 
Brandon  &  Arkwright,  for  defendant  in  er- 
ror. 

SIMMONS,  a  J.  This  was  an  action  by 
the  Southern  Banking  &  Trust  Company 
against  the  maker  and  indorsers  of  a  prom- 
issory note  payable  to  the  order  of  the  Ja- 
cobs Pharmacy  Company,  and  indorsed  "Ja- 
cobs Pharmacy  Co.,  Joseph  Jacobs.'*  No 
plea  was  filed  by  the  maker.  The  Jacobs 
Pharmacy  Company  pleaded  not  indebted; 
also,  that  it  was  a  corporation,  and  did  not, 
through  its  proper  officer,  indorse  the  note 
sued  upon;  that,  while  its  name  was  signed 
thereon  by  Joseph  Jacobs,  who  was  its  sec- 
retary at  the  time,  he  had  no  authority  to 
make  the  indorsement;  that  its  relation  to 
the  note  was  merely  that  of  an  accommoda- 
tion indorser,  and  the  transaction  was  there- 
fore ultra  vires;  and  that  the  fact  that  the 
Indorsement  was  for  Uccommodation  only 
was  known  to  the  plaintiff  at  and  before  the 
time  when  the  note  was  accepted  by  the 
plaintiff.  It  appeared  on  the  trial  of  the 
case  that  the  Jacobs  Pharmacy  Company 
was  a  trading  corp<mitl<Mi,  but  its  charter 
was  silent  as  to  its  power  to  make  or  indorse 
negotiable  paper.  It  appeared,  also,  that 
the  indorsement  was  for  accommodation 
only,  but  the  evidence  Tras  conflicting  as  to 
whether  the  plaintiff  had  notice  of  this  fact 
when  the  note  came  into  its  hands.  The 
liote  was  discounted  by  the  plaintiff  before 
maturity,  and,  according  to  the  testimony  of 
its  cashier,  who  represented  It  in  the  trans- 
action, nothing  was  known  by  him  as  to  its 
being  accommodation  paper.  It  appeared, 
further,  that  Joseph  Jacobs,  as  secretary  of 
the  Jacobs  Pharmacy   Company,  had  been 


accustomed,  in  the  due  course  of  its  busi- 
ness, to  sign  and  indorse  notes  in  the  corpo- 
rate name,  which  were  recognized  and  paid 
by  the  corporation.  There  was  a  verdict 
against  the  maker  and  against  the  Jacobs 
Pharmacy  Company  as  indorser,  and  a  mo- 
tion for  a  new  trial  was  made  by  the  latter, 
which  was  overruled,  and  it  excepted. 

One  of  the  grounds  of  the  motion  is  that 
the  court  charged  the  Jury  as  follows:  *^ 
you  find  from  the  evidence  that  the  plain- 
tiff received  the  paper  before  It  was  due, 
signed  and  Indorsed  as  it  appears,  and. that 
it  received  It  in  the  due  course  of  business, 
and  for  value,  and  without  notice  of  any 
defense,  it  would  be  protected,  and  would 
have  the  right  to  recover  against  the  maker 
and  all  the  indorsers  the  amount  of  the  note 
and  interest,  and  against  the  defendant  who. 
filed  pleas,  if  not  sustained,  10^  per  cent,  at- 
torney's fees."  This  was  alleged  to  be  error, 
for  the  reason  that  the  court,  in  this  part 
of  the  charge,  placed  the  defendant  corpora- 
tion upon  the  same  footing,  and  held  it  sub- 
ject to  the  same  liability,  on  an  indorsement 
as  an  individual.  There  was  no  error  in  this 
instruction.  Qvery  trading  corporation,  un- 
less forbidden  by  its  charter,  has  the  poww 
to  issue  negotiable  paper  in  the  due  and  or- 
dinary course  of  its  business;  and  where  a 
corporation  having  this  power  makes  or  in- 
dorses such  paper,  although  for  an  unauthor- 
ized purpose,  the  defense  of  ultra  Tires  will 
not  avail  it  as  against  an  innocent  purchas- 
er, who,  bona  fide  and  for  value,  acquires 
title  to  the  iMiper  before  maturity.  This  has 
been  frequently  held  in  cases  where,  as  in 
the  present  case,  the  defense  was  that  the 
indorsement  was  for  acoHumodation  only. 
See  1  Am.  &  Eng.  Enc.  Law  (2d  Bd.)  "Ac- 
commodation Paper,"  pp.  348,  849,  and  cases 
cited;  27  Am.  &  Bug.  Bnc.  Law  (1st  Bd.) 
"Ultra  Vires,"  pp.  887,  888;  5  Thomp.  Corp. 
S  6027;  2  Mor.  Priv.  Corp.  {  597^  and  cases 
cited;  2  Cook,  Stock,  Stockh.  dt  C3orp.  Law, 
S  774. 

The  fifth,  sixth,  and  seventh  grounds  of  the 
motion  for  a  new  trial  are  without  merit, 
and  indeed  were  not  insisted  upon  in  the  ar- 
gument here. 

The  only  other  grounds  of  the  motion  are 
that  the  verdict  was  contrary  to  law  and  the 
evidence.  There  was  ample  evidence  to  war- 
rant the  Ytfdlct,  and  there  was,  no  error  In 
denying  a  new  trial    Judgment  affirmed. 


(^Qa.  445) 

WILLL^MS  et  aL  V.  BMPIRB  PRINTS 

INGOO. 

(Sapreme  Conrt  of  Georgia.     Dec.  21,  188S.) 

Res  Judicata. 

When  a  personal  property  levied  upon 

•under  execution  is  claimed  and  replevied  by  the 

claimant,  and,  at  the  trial  of  the.  claim  case. 

judgment  is  entered  dismissing  the  claim,  ana 

ordering  the  execution  to  proceed,  this  is  so  far 

an  adjudication  that  the  property  is  subject  to 

the  execution  as  to  render  the  claimant  and 
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the  rarety  on  the  repleyy  bond  liable  thereon  for 
ft  failure  to  deliver  the  property  to  the  lerying 
•fBcer  at  the  time  and  place  of  sale;  he  haring 
dnly  rtadrertised  the  property  for  sale  after 
the  rendition  of  the  judgment  above  mentioned, 
and  no  second  claim  hating  been  filed. 
OSyllabas  by  the  Court) 

Bnor  from  lapprlor  court,  Fulton  coonty; 
J.  H.  Lmniddn,  Judge. 

Action  by  the  Empire  Piinting  Compeny 
asftinst  Noble  C.  Williamg.  Judgment  for 
ylalntlff,  and,  on  lery  of  ezecotlon,  Virginia 
GL  wniianui  and  Caroline  0.  WUliame  claimed 
the  prot>ert7.  Claim  dismiwed  In  an  action 
brought  on  the  forthcoming  bond.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Albert  &  Hngbes,  for  plaintiffs  in  error,  S. 
D.  Johaaon  and  T.  W.  Iiatham,  for  defendant 
in  error. 

SIMMONS,  G.  J.  An  execution  founded  up- 
on a  Judgment  against  Noble  C.  Williams  was 
lerled  upon  certain  furniture,  which  was 
claimed  by  Virginia  C.  and  Caroline  C.  Wil- 
liams. The  claimants  gave  a  bond  for  the 
forthcoming  of  the  property  at  the  time  and 
place  of  sale,  provided  it  should  be  found  sub- 
ject When  the  case  came  on  for  trial,  the 
claimants  were  not  present,  and  the  court  dis- 
missed the  claim,  and  ordered  the  execution  to 
proceed.  The  constable  readvertised  the  prop- 
erty for  sale,  but  the  claimants  failed  to  pro- 
duce it  at  the  time  appointed  for  the  sale.  No 
second  claim  was'  interposed  after  the  dis- 
missal of  the  first  Suit  was  brought  upon 
the  forthcoming  bond,  and  the  main  question 
argued  before  us  was  whether  the  Judgment 
of  the  court  dismissing  the  claim,  and  order- 
ing the  execution  to  proceed,  was  such  a  Judg- 
ment as  would  bind  the  principals  and  their 
sureties  on  the  forthcoming  bond. 

It  was  argiied  by  counsel  for  the  plaintiffs 
in  error  that,  under  the  condition  expressed 
Im  the  box^  the  parties  who  made  the  bond 
would  be  liable  only  in  case  the  property 
should  be  found  subject,  and  that  the  Judg- 
ment «f  dismiflsal  was  not  such  a  finding  that 
it  was  subject  as  would  bind  them.  We  are 
•f  the  opinion  that  where  a  party  who  has 
filed  a  dalm  and  given  a  bond  of  this  kind 
fails  to  prosecute  his  claim,  and  a  Judgment 
Is  entered  dismissing  the  claim,  and  ordering 
the  execution  to  proceed,  this  is  such  an  ad- 
judication that  the  properly  is  subject  as  wUl 
authorize  a  recovery  on  the  bond,  if  no  second 
claim  has  been  filed.  Jt  this  were  not  so,  any 
penon,  by  filing  a  dalm  and  giving  such  a 
bend,  could  get  possession  of  property  when 
levied  iq)on,  and  consume  it,  or  place  it  be 
yend  reach,  and  then,  by  failing  to  prosecute 
the  dalm,  leave  the  plaintiff  without  any  re- 
cocuse  upon  the  bond.  In  the  case  of  Ander- 
son Y.  Banks,  82  Ga.  121,  18  S.  E.  364,  the 
luoperty  claimed  was  delivered  to  the  surety 
•B  the  forthcoming  bond,  who  disposed  of  the 
property,  and  the  dalm  was  afterwards  with- 
drawn, and  this  court  held  that  a  recoveiy 
lomild  be  Mad  on  Uie  bond.  Judgment  afiOrmed. 


(97  Oa.  650) 

NISBBT  v.  cm  OF  ATLANTA 
(Supreme  Coort  of  Georgia.     Jan.  13,  1896.) 

ClTI— LlABIUTT— NSOUOBMOB  OF  OrriCBB. 

A  munidpal  corporation  Is  not  liable  In 
damages  for  the  death  of  one  convicted  in  a 
corporation  court,  and  sentenced  to  work  upon 
the  public  streets,  although  his  death  was  oc- 
casioned while  the  convict  was  engaged  In  sudi 
work,  and  resulted  from  negligence  on  the  part 
of  the  foreman  who  had  been  placed  by  the 
munidpal  authorities  in  charge  thereof,  and 
from  the  failure  of  such  foreman  to  provide  the 
convict,  after  his  injury,  with  the  proper  medi- 
cal attention  and  treatment. 
(Syllabus,  by  the  Court) 

Error  from  dty  court  of  Atlanta;  Howard 
Van  Bpps,  Judge. 

Action  by  Mattie  Nisbet  against  the  city  of 
Atlanta.  Judgment  for  defendant  Plaintiff 
brings  error.    Affirmed. 

B.  A  Angler,  for  plaintiff  In  error.  J.  A 
Anderson  and  Gtoo.  Wegtmoieland,  for  defend- 
ant In  error.  ' 

LUMPKIN,  J.  ISne  question  involved  in 
this  case  has  been  too  often  passed  upon  by 
this  court  tP  require  further  daboration.  Nd- 
ther  the  law  of  nuurter  and  servant,  nor  the 
doctrine  of  respondeat  superior,  applies  in  a 
case  where  a  prisoner  undergoing  punishment 
for  a  violatian  of  a  munidpal  ordinance  is  in- 
jured or  killed  in  oonsequenoe  of  the  negli- 
gence or  misconduct  di  the  officer  having  the 
custody  or  control  of  such  prisoner.  This  is 
true  because  in  such  matters  the  munidpal 
corporation  is  ezodsing  governmental  pow- 
ers and  dlsdsarging  governmental  duties,  in 
the  course  of  wliich  it  of  necessity,  employs 
the  services  of  the  officer  in  question.  See  the 
case  of  Wilson  v.  Mayor,  etc,  88  Ga.  455,  14 
S.  E.  710,  which  is  directly  In  point,  and  the 
authorities  there  coOected,  and  also  the  opin- 
ion of  Justice  AtUnson  in  the  more  recent 
case  of  Love  v.  City  of  Atlanta,  05  Ga.  129,  22 
&  B.  29,  whidi,  in  prindple,  Is  decisive  of  the 
case  now  in  hand.    Judgment  affirmed. 


(97  Oa.  670) 
ODELIi  V.  CITT  OF  ATLANTA 
(Supreme  Court  of  Georgia.     Jan.  20,  1896.) 

OaDlNANCB— VXLIDITT— BbTTINO  GIT  HORSB  RaGB8. 

A  so-called  ''business/'  conducted  for  the 
purpose  of  enabling  oersons  to  bet  upon  horse 
races,  though  not  made  criminal  by  any  statute 
of  this  state,  is  contrary  to  public  policy,  and  is 
not  such  a  useful  or  necessary  occupation  as 
that  a  city  may  not,  by  appropriate  ordinance, 
malce  penal,  and  prevent  tne  carrying  on  of  the 
same;  and  it  is  perfectly  lawful  and  proper  to 
enforce  such  ordinance  against  anyone  violat- 
ing its  provisions,  notwithstanding  the  fact  that 
he  may  have  been  granted  by  the  dty  a  license 
generally  to  do  busmess  on  commission. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  CQimty; 
J.  H.  Lumpkin,  Judge. 

W.  J.  Oddl  was  convicted  of  Tiolation  ol 
the  <dtj  ordinance,  and  brings  error.  Af- 
firmed. 
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Glenn  ft  Ronntree,  for  plalntifl  in  error.  J. 
A.  Anderson  and  Geo.  Westmoreland,  for  de- 
fendant In  error. 

liUHPKIN,  J.  WbUe  there  are  differences 
of  opinion  as  to  the  propriety  of  betting  npcm 
tioKse  races,  and  it  is  doubtless  a  practice  in 
which  manj  respectable  people  engage,  we 
feel  perfectly  safe  in  saying  it  is  not  one 
conducive  to  good  morals,  or  to  the  promo- 
tion of  good  order,  in  the  locality  where  it 
may  prevaiL  Certainly,  the  keeping  of  an 
establishment  for  the  purpose  of  enabling  per- 
sons to  bet  upon  horse  races  is  not  a  useful 
or  necessary  occupation,  which  any  citizen  has 
either  a  common-law  or  constitutional  right 
to  carry  on.  Indeed,  it  is,  in  our  opinion,  a 
misnomer  to  characterize  the  keeping  of  such 
a  place  ss  a  ''business"  occupation.  No  good 
to  the  public  can  come  from  it,  and  its  in- 
evitable tendency  is  to  promote  vice  and  dis- 
order. We  are  not  aware  of  any  statute  of 
this  state  which  makes  the  carrying  on  of 
this  so-called  ^'business"  penal,  and  it  is 
therefore  strictly  within  the  purview  of  mu- 
nicipal legislation.  Under  the  general  welfare 
clause  of  the  charter  of  the  dty.of  Atlanta, 
the  mayor  and  council  had  authority  to  pass 
the  ordinance  of  which  the  plaintiff  in  error 
complains.  That  ordinance  forbade,  under  a 
penalty,  the  keeping  or  maintenance  of  any 
office  or  place  of  business  in  the  city  in  which 
any  persons  were  alldwed  to  bet  on  horse 
races,  or  any  other  kind  of  races,  whether 
run  within  the  city,  or  outside  of  its  lim- 
its. We  think  it  was  perfectly  lawful  and 
proper  both  to  adopt  and  to  enforce  an  or- 
dinance of  this  kind. 

It  was  insisted,  however,  that  the  city  had 
granted  to  the  agent  of  the  plaintiff  in  error 
a  license  'i:o  do  business  on  commission,*' 
and  that  he  was  operating  under  this  license. 
The  alleged  license  consisted  of  a  paper  sign- 
ed by  the  dly  tax  collector,  acknowledging 
the  receipt  of  "$10,  registration  tax,  as  com- 
missions, No.  S^  W.  Hunter  street,  in  the 
city  of  Atlanta,  from  August  1,  1885,  to 
Dec.  31,  1885."  Regarding  this  as  a  formal 
and  complete  license,  authorizing  the  agent 
to  engage  in  and  conduct  on  commission  any 
recognized  and  legitimate  business  enterprise 
he  might  wish  to  establish,  it  certainly  can- 
not be  said  to  constitute  an  express  warrant 
to  engage  in  the  questionable  occupation  of 
selling  pools  on  horse  races.  We  have  no 
hesitation  in  saying  that  this  paper  was  en- 
tlrely  insufficient  to  authorize  the  transaction 
of  the  pretended  "business"  in  which  the 
plaintiff  in  error,  through  his  agent,  sought 
to  eagage.    Judgxnoit  affirmed. 

(97  Gft.  718) 

LAOKBT  V.  POOL. 
(Bvptcme  Court  of  Georgia.     Feb.  7^  18M) 

BaVOPPBL  BT  AOQUXBSOBNOB. 

One  wliose  perBonal  property  was  levied 
upon  mder  an  illegal  or  void  procass,  and  who 
aet  oaiy  failed  to  take  any  steps  to  prevent  its 


sale  thereunder,  but,  by  his  attorney,  consented 
to  an  order  of  court  directing  a  speedy  sale*  and 
who  was  pre8en:t  at  the  sale,  maldng  no  objec- 
tion, and  either  then  or  previously  informed 
others  that  the  purchaser  at  .the  sali  would 
get  a  good  title,  was  estopped  from  complaining 
of  the  illegal  levv,  and  denying  the  validity  of 
the  sale,  though  he  gave  no  express  consent  to 
the  same. 
(Syllabns  by  the  Court) 

Brror  from  city  court  of  De  Kalb;  H.  G. 
Jones,  Judge. 

Action  by  George  W.  Ladcey  against  Thom- 
as J.  PooL  Judgment  f<xr  deifendant,  and 
plaintiff  brings  error.    Affirmed. 

A.  a  McGalla  and  Glenn  &  Irwin,  for  plain- 
tiff in  error.  W.  W.  Braswell,  for  defendant 
in  error. 

LU3CPKIN,  J.  A  suit  in  the  nature  of  an 
action  of  trover  was  brought  by  lAckey 
against  Pool  for  the  recovery  of  certain  per- 
sonalty, which  the  declaration  alleged  had 
been  sold  under  a  void  distress  warrant,  and 
purchased  by  the  defendant  It  is  unneces- 
sary to  determine  whether  the  distress  war- 
rant was  or  was  not  a  valid  process.  For  the 
purposes  of  this  case,  it  may  be  treated  as 
absolutely  void;  for,  granting  it  was  so,  the 
plaintiff,  under  the  evidence,  could  in  no  event 
recover.  It  appeared  that  ffter  the  distress 
warrant  had  been  levied  upon  the  property 
In  question,  the  defendant  by  his  attorney, 
cons^ted  to  an  order  of  court  directing  a 
speedy  sale  under  this  warrant  It  is  true 
that  Lackqy  testified  that  he  spoke  to  an  at- 
torney **to  fight  the  granting  of  the  order  of 
sale,"  but  he  swears  further  that  this  attor- 
ney consented  to  the  order  of  sale  in  his  pres- 
ence, and  does  not  pretend  that  he  made  the 
slightest  objection  to  this  action  on  the  part 
of  his  counsel.  It  also  appears  that  the  plain- 
tiff was  present  at  the  sale,  and  made  no  ob- 
jection to  its  taking  place,  and  either  then  or 
previously  Informed  others  that  the  purchaser 
at  the  sale  would  get  a  good  title.  If  ever 
human  conduct  amounted  to  an  estoppel,  it 
seems  indisputable  that  In  the  present  case 
the  plaintiff  absolutely  forfeited  any  right  he 
may  have  had  to  complain  of  the  levy  as  ille- 
gal, or  to  deny  the  validity  of  the  sale.  It 
does  not  appear  that  he  expressly  assented 
thereto,  but  the  course  he  pursued  throughout 
the  entire  transaction  amounted  practically  to 
the  same  thing.  If,  in  cases  of  this  character, 
express  ratification  on  the  part  of  the  com- 
plaining party  were  the  exdusive  test  without 
regard  to  conduct  on  his  part  from  which  the 
law  woold  imply  a  tacit  assent  the  doctrine 
of  estoppel  would  have  an  exceedingly  limit- 
ed operation.    Judgment  affirmed. 


(97  Oa.  7S«> 

(Supreme  Court  of  Georgia.     F^  7,  1S06.) 

CoKTBMrr— JuBT  Tri4I<— Hbvobal  to  Pat 

AuMoirr. 
1.  The  act  of  December  22,  1802,  amend* 
ing  seotioB  4711  of  the  Code  so  as  to  confer  a 
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Tight  of  trial  by  Jury  In  cotain  caws  of  cob- 
temnt,  has  no  application  to  a  proceeding  pend- 
iBff  before  a  Jnoge  of  the  superior  court  to  en- 
force the  payment  of  alimony  by  a  huaband  to 
his  wife;  nor  la  the  defendant  in  snch  a  pro- 
ceeding entitled  to  demand  a  jury  to  pass  upon 
the  qneetion  of  his  ability  to  comply  with  an  or- 
der of  the  judge  directing  the  payment  by  hhn 
of  certain  stuna  aa  alimony. 

2.  In  the  present  case  there  was  no  ab^dae 
of  discretion  nor  error  reqairing  a  rerersaL 
(Syllabus  by  the  Court.) 

Bnor  from  mxperlor  court,  Rockdale  coan- 
tj;  B.  SL  Clark,  Judge. 

Action  by  BAary  W.  Lee  against  Leiwla  A. 
Iiee  foe  divorce.  From  a  decree  granting 
alimony,  defendant  brings  error.    Affirmed. 

Glenn  ft  Irwin  and  A  C.  McCalla,  for  plain- 
tiff in  error.  O.  W.  Gleaton,  for  defendant 
in  error. 


SIMMONS,  a  X  Pending  her  suit  for  di- 
vorce, Mrs.  Lee  applied  to  the  court  for  tem- 
porary alimony  and  counsel  fees;  and  the 
court  <^dered  the  husband  to  pay  her  $20 
per  month  alimony,  and  f2&  for  counsel  fees. 
The  counsel  fees  were  paid,  but  the  hus- 
band declined  to  pay  the  $20  per  month,  and 
paid  to  the  derk  of  the  court  $10  per  month, 
which  the  wife  refused  to  receive,  and  she 
moved  for  an  attachment  requiring  him  to 
pay  the  amount  awarded  to  her.  Upon  the 
hearing  of  this  motion  the  court  reduced  the 
alimony  to  $10  per  month  until  the  next 
tema  of  the  court  At  that  term  the  matter 
was  again  taken  up,  and  evidence  was  heard 
as  to  the  ability  of  the  husband  to  pay  ali- 
mony, after  which  the  court  ordered  him  to 
pay  $15  per  month  for  alimony,  and  $15  for 
additional  counsel  fees,  on  account  of  the 
extra  service  performed  by  counsel  since  the 
former  order  was  passed.  At  this  hearing 
the  defendant  asked  that  the  question  of  his 
ability  to  pay  additional  alimony  and  coun- 
sel fees  be  submitted  to  a  Jury,  as  the  issue  in- 
volved was  one  of  fact,  and  the  decree  of 
the  court  might  affect  his  personal  liberty. 
To  the  refusal  of  this  request  the  defendant 
excepted. 

The  court  did  not- err  in  refusing  to  submit 
this  question  to  a  Jury.  The  act  of  Decem- 
ber 22,  1892,  amendatory  of  section  4711  of 
the  Code  (Acts  1892,  p.  65),  which  was  relied 
upon  by  the  defendant  as  entitling  him  to 
hare  the  matter  passed  by  a  Jury,  does  not, 
in  our  opinion,  apply  to  cases  of  contempt, 
arising  out  of  the  refusal  of  a  husband  to 
pay  alimony.  The  act  was  passed  to  meet 
that  class  of  cases  where  an  insolvent  debtor 
or  other  person  is  alleged  to  have  in  his  cus- 
tody, power,  or  control  a  certain  sum  of 
money,  which  he  has  been  directed  by  the 
court  to  turn  over  to  a  receiver,  or  to  the 
plaintiff  or  some  other  person,  and  fails  or 
refuses  to  surrender.  The  question  which 
the  act  provides  shall  be  submitted  to  the 
Jury  makes  it  clear  that  the  act  was  intend- 
ed to  ap^  to  that  class  of  cases  only.    Here 


the  question  is  not,  as  in  those  cases,  wheth- 
er a  person  alleged  to  have  a  certain  fund  in 
his  power,  custody,  or  control  refuses  to  sur- 
render it,  but  whether  a  person  who  has 
been  ordered  to  pay  so  much  from  time  to 
time  for  the  support  of  his  wife  is  able  to 
earn,  or  to  provide  from  such  means  as  he 
has,  a  sufficient  sum  to  xMiy  the  allowance  or- 
dered by  the  court  Under  the  evidence  is 
the  record,  there  was  no  abuse  of  discretioi 
by  the  court  in  the  amount  allowed  by  thi^ 
order.    Judgment  affirmed. 

(97  Oa.  8001 
AUGUSTA  ft  a  B.  CO.  v.  LABK. 

(Supreme  Court  of  Georgia.     Feb.  20,  1896.) 
Appbal^Kbvibw—Ovsbbouko  Dbmubbbb. 
In  determining  whether  or  not  the  trial 
court  erred  in  ovemmng  a  general  demurrer  to 
a  declaration,  this  court  cannot  look  beyond  the 
declaration  itself,  nor  consider  a  ^'written  agree- 
ment of  facts  entered  into  between  the  parties 
for  the   purposes   of   said    demurrer.*'     Such 
agreement  is  no  part  of  the  pleadings,  and  can- 
not be  treated  as  an  amendment  to  the  declara- 
tion, unless  mode  so  by  a  proper  order. 
(Syllabus  by  the  Court) 

Error  from  city  oout  of  Richmond;  W.  F. 
Bve,  Judge. 

Action  by  David  Lark  against  the  Augusta 
&  Savannah  Bailroad  Company.  From  an  or- 
der overroling  a  demuner,  defendant  brings 
error.    Affirmed. 

Black  A  Verdery,  for  plaintiff  in  error.  Boy- 
kin  Wright  and  H.  O.  Boney,  for  defendant  in 
error. 

LUMPKIN,  J.  a%e  question  presented  in 
this  case  was  decided  in  that  of  Publishing 
Oo.  V.  Stegall  during  the  present  term.  24  8. 
B.  38.  It  is  really  too  plain  for  argument 
Nothing  outside  of  the  declaration  itself  can 
properly  be  lo<^ed  to  or  ccmsldered  in  testing 
its  legal  sufficiency.  Of  course,  exhibits  to  a 
declamtlon  are  to  be  treated  as  parts  of  it; 
but  an  agreed  statement  of  facts,  though  the 
same  mi^t  be  an  that  was  needed  In  dispos- 
ing of  a  motion  for  a  nonsuit,  cannot  possibly 
throw  any  light  upon  the  question  as  to 
whether  or  not  the  allegations  of  the  dectara- 
ration  set  forth  a  cause  of  action.  If,  in  any 
given  case,  counsel  mutually  desire  the  ques- 
tion as  to  the  plalntUTs  right  to  recover  to  be 
adjudicated  upon  a  demurrer,  they  ought  to 
see  to.lt  that  the  facts  relied  upon  hy  the 
phiintiff  are  stated  in  the  declaration.  This 
can  be  accomplished  by  an  appropriate  amend- 
m^it  to  the  declaration,  and  the  preparation 
of  such  an  amendment  would  require  no  more 
difficulty  or  labor  than  would  be  requisite  in 
making  out  an  agreed  statement  of  facts. 
13ii8  court  has  gone  quite  far  enough  in  toler^ 
ating  looseness  in  pleadings,  and  cannot  give 
its  sanction  to  such  a  demoralizing  practice 
as  would  necessarily  result  from  an  Apffnrtd 
of  what  was  attempted  in  the  present  in- 
stance.   Judgmeat 
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(97  Oa.  801) 

BROWN  T.  OOMER  et  aL 
(Supreme  Court  of  Georgia.     Feb.  29,  1896.) 
Rbobitbb  of  Railboad  —  Injubt  to  Kmplotb  — 
Liability. 
Although  the  property  of  a  railroad  com- 
pany waB  put  into  the  hands  of  a  receiver  upon 
its  own  petition,  the  question  of  his  liability  to 
his  own  serrants  engaged  in  ooerating  the  rail- 
road is,  neverthelesB,  controlled  by  the  decision 
of  this  conrt  in  the  case  of  Henderson  y.  Walk- 
er, 55  G a.  481,  recently  affirmed  in  the  case  of 
Yoongblood  ▼.  Comer,  23  S.  £.  509;   and,  con- 
sequently, such  a  receiver  is  not  liable  to  one 
of  its  employes  for  personal  injuries  occasioned 
by  the  negligence  of  a  co-employ& 
(Syllabus  by  the  0>urt.) 

Error  from  dty  court  of  Richmond;  W.  F. 
Eye,  Jndge. 

Action  by  Mack  Brown  against  H.  M.  Co- 
mer and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Fleming  &  Alexander,  for  plaintiff  In  error. 
Black  &  Verdeiy,  for  defendants  in  error. 

LUMPKIN,  J.  It  was  sought  to  differ- 
entiate this  case  from  that  of  Henderson  ▼. 
Walker,.  55  Ga.  481,  solely  for  the  reason  that 
it  appears  in  the  present  case  that  the  rail- 
road company  was  put  Into  the  hands  of  the 
receivers  upon  its  own  petition.  It  is  true 
that.  In  his  reasoning  in  support  of  the  de- 
cision in  the  case  above  cited.  Judge  Bleckley 
did  say  (see  page  483):  '^Unless  the  contrary 
appeared,  the  receivership  is  to  be  deemed  a 
compulsory  one.  There  Is  no  presumption 
that  the  receivers  went  in  on  the  application 
of  the  company,  or  by  its  consent"  But  it 
by  no  means  follows  that,  if  U  had  appeared 
that  the  railroad  company  had  actually  itself 
applied  for  the  appointment  of  receivers,  the 
decision  in  that  case  would  have  been  differ- 
ent The  truth  is,  Henderson's  Case  is  based 
upon  the  proposition  that  the  receiver  of  a 
railroad  company  is  in  no  sense  a  railroad 
company.  He  represents,  not  the  company, 
but  the  court;  and  it  follows  that  statutes  en- 
acted solely  for  the  purpose  of  regulating  tlie 
liability  of  railroad  companies,  and  dealing 
with  them  exclusively,  cannot  properly,  by 
implication,  be  held  applicable  also  to  a  re- 
ceiver in  charge  of  a  railroad,  and  operating 
it  under  the  orders  of  a  court  Judgn^ent 
affirmed* 


(90  Gil.  184) 

ElMBROUGH  v.  KTMBROUGH. 

(Supreme  Gonrt  of  Georgia.     June  1,  1896.) 

Gift  to  Wifb— Separatb  Estate  —  Tbnajtot  by 
St;rrBaANOB. 

1.  Where  a  husband,  with  his  own  money, 
purchased  and  paid  for  a  home,  and  d^berately 
and  intentionally  had  the  same  conveyed  to  hia 
wife,  with  no  understanding  or  agreement  that 
he  was  in  any  event  to  have  an  interest  in  the 
title,  the  transaction  amounted  to  a  gift  from 
the  husband  to  the  wife,  and,  as  between  them, 
the  property  became  absolutely  her  separate  es- 
tate. 

2.  Where  the  husband  and  wife  took  joint 
possession  of  the  property  .thus  conveyed,  and, 
after  they  had  lived  together  thereon  for  a  time* 


she  was  forced,  by  mistreatment  and  cruelty  pa 
his  part,  to  leave  the  premises,  and  he  remain- 
ed in  possession,  he  was,  in  law,  her  tenant  at 
sufferance;  and,  upon  his  refusing  to  surrender 
possession  to  her  when  so  demanded.  It  was  hmr 
right  to  sue  out  a  dlspossessory  warrant  for  the 
purpose  of  ejecting  mm. 
(Syllabus  by  the  Court) 

Brror  from  superior  oout,  Muscogee  coun- 
ty; W.  B.  Butt  Judge. 

The  following  is  the  official  report: 

Mrs.  Kimbrough  sued  oat  a  dlspossessory 
warrant  against  J.  W.  Kimbrough  for  a 
house  and  lot  in. the  suburbs  of  Columbus, 
described,  which  she  alleged  he  had  been 
allowed  by  her  to  occupy  at  sufferance,  and 
is  now  occupying  at  sufferance,  and  of  which 
he  refused  to  deliver  possession  when  she 
demanded  the  same.  Kimbrough  made 
counter  affidavit  that  Mrs.  Kimbrough  was 
not  the  owner  of  the  property,  as  he  had 
paid  for  the  same  with  his  own  money,  and 
was  in  fact  the  owner;  that  on  July  6,  1893 
(the  date  of  the  affidavit  and  warrant),  he 
was  in  the  peaceable  possession  of  the  prop- 
erty in  his  own  right  and  was  not  the  ten- 
ant of  his  wife  (the  plaintiff);,  and  tliat  on 
July  6,  1893,  he  and  plaintiff  were  man  and 
wife,  and  no  separation  had  ever  been  had 
between  them.  There  was  a  verdict  for 
plaintiff  for  the  premises,  with  $210  rent 
Defendant's  motion  for  a  new  trial  was  over- 
ruled, and  he  excepted,  and  brings  error. 
Affirmed. 

The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to*  law,  evi- 
dence, etc.  Further,  because  the  court  erred 
in  refusing  defendant's  motion  for  a  con- 
tinuance, based  upon  the  following  grounds: 
That  Ab.  Wooldridge,  a  material  witness  for 
this  defendant,  was  absent  without  his  con- 
sent or  procurement;  that  he  had  been  sub- 
poenaed, and  this  motion  was  not  made  for 
delay  only;  that  he  expected  to  prove  by 
Wooldridge  that  he  bought  the  Rutherford 
place,  and  paid  for  it  with  his  own  money, 
as  a  home  for  himself  and  family;  aud  that 
he  had  the  deed  to  said  place  made  in  his 
wife's  name;  and  that  iinmediately  there- 
after he  went  Into  possession,  and  has  since 
so  remained.  Brror  in  charging:  "The  rela- 
tion of  landlord  and  tenant  may  be  shown 
by  contract  Where  there  is  an  agreement 
between  two  parties  to  lease  land,  and  the 
lands  are  leased  or  rented  for  a  certain 
specified  time,  and  for  an  agreed  price,  that 
is  a  tenancy  under  and  by  virtue  of  a  con- 
tract Another  contract,  which  may  be  an 
implied  contract  id  where  a  man  permits 
another  to  use  and  occupy  his  premises  for 
a  certain  stipulated  price,  without  any  time 
being  fixed;  then  that  is  a  tenancy  at  wilL" 
E:rror  in  chargln^r:  •'Whenever  a  party  who 
is  in  legal  possession  of  property  holds  over 
beyond  the  time  agreed  upon,  and  whenever 
any  notice  Is  served  upon  him  to  give  up 
the  possession  of  the  premises,  and  he  holds 
over  beyond  that  time,  then  he  is  a  tenant 
at  sufferance  toi  the  time  he  holds  over 
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beyond  tbtt  ttme  for  which  the  pvemlses  were 
leased  or  rented  to  him.  Where  there  Is 
no  contract  of  this  sort,  then  he  becomes  a 
tenant  at  sufferance,  by  operation  of  law." 
Srror  in  chargintr:  *'She  insists,  further, 
that  she  has  been  depriyed  of  the  possession 
'  of  that  property  by  him;  in  other  words,  by 
the  ill  treatment  upon  his  part,  she  was 
forced  to  leaye  the  premises.  If  that  be  tme, 
and  she  afterwards  sare  Mr.  Elimbrongh 
notice  to  surrender  this  property  to  her,  and 
he  failed  to  do  so,  then  he  would  be  a  ten* 
ant  at  sufferance;  and  she  would  be  en- 
titled to  recover  these  premises  from  him. 
If  she  gSLYe  him  notice,  then  from  the  time 
he  received  that  notice,  or  whatever  time  he 
may  have  held  ever  from  that  time,  then 
he  was  a  tenant  at  sufferance;  and  she 
would  be  entitled  to  recover  the  premises, 
and  whatever  rents  that  the  proof  has  shown 
to  you  the  premises  were  worth  up  to  a  cer- 
tain time  agreed  upon."  Error  in  charging: 
"In  order  to  constitute  him  a  tenant  at  suf- 
ferance under  this  proceeding,  it  must  be 
shown  that  he  went  into  possession  legally; 
that  he  went  along  with  his  wife  as  a  home, 
which  was  legal  possession;  and  that  he 
held  over  beyond  the  time  after  she  gave 
him  notice  to  quit,  and  to  deliver  up  pos- 
session to  her."  Error  in  charging:  "If  you 
believe  she  did  demand  possession  of  it,  and 
he  held  over  adversely  to  her,—refused  to 
surrender  the  possession,— then,  if  the  tes- 
timony satisfies  you  of  that,  you  should  find 
for  the  plaintiff  the  premises  In  dispute,  to- 
gether with  whatever  amount  of  rent,  double 
the  amount  of  rent,  she  has  shown  to  you 
the  premises  were  worth."  Error  in  permit- 
ting plaintiff  to  prove,  over  the  objection  of 
defendant,  'that  she  and  her  husband  were 
living  In  a  state  of  separation  In  July,  18d3. 
It  was  not  stated  in  this  ground  what  objec- 
tion was  made  to  the  evidence,  ^rror  in 
not  permitting  defendant  to  prove  by  certain 
witnesses  named  that  a  portion  of  defend- 
ant's money  was  used  by  him  in  paying  for 
the  land  conveyed  by  deed,  and  that  they 
knew  that  this  money  was  so  used. 

H.  V.  Hargett  and  J.  H.  Worrill,  for  plain- 
tiff in  error.  0.  J.  Thornton,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 

(99  Oft.  20G) 

JACKSON  y.  STATE. 
(Supreme  Court  of  Georgia.     June  8,  1806.) 

CaninrAi*  Law— Plba  undsr  Filsb  UsrsBssirTA- 
TIOS8— Appeal, 
Where  one  iDdicted  for  a  crime  entered  a 
plea  of  gnilty,  was  duly  sentenced,  and  after- 
wards moTed  to  set  the  judgment  aside  on  the 
ground  that  he  had  been  Induced  to  enter  the 
plea  by  the  false  and  fraudulent  representations 
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of  two  other  persons  'that  they  would  see  that 
he  got  off  with  a  liaht  line  or  sentence,'*  support- 
ing the  motion  by  nis  own  affidavit  only,  and  all 
of  its  material  allegations  were  denied  under 
oath  by  the  other  two  persons,  this  court  will 
not  reverse  a  refusal  to  set  the  judgment  afelde. 
(Syllabus  by  the  Court.) 

Error  from  eap&iOT  court*  E\ilton  county; 
J.  S.  Candler,  Judge. 

The  following  is  the  official  report: 

Will  Jackson  pleaded  guilty  to  an  indictment 
charging  him  with  the  offense  of  larceny  from 
the  house.  He  was  sentenced  to  the  peni- 
tentiary for  five  years.  He  moved  to  set  aside 
the  Judgment,  and,  his  motion  being  overruled, 
he  excepted,  and  brings  error.    Affirmed. 

The  motion  was  upon  the  following  ground: 
Because  the  judgment  was  obtained  by  fraud, 
"bi  this:  that  the  two  detectives,  W.  &  Mc» 
Haifey  and  T.  G.  Conn,  came  into  the  prison 
room  where  defendant  was  confined,  and  ask- 
ed defendant  what  he  intended  to  do,  and  told 
him  that  he  had  better  plead  guilty,  and,  if 
he  would,  they  would  see  that  he  got  off  with 
a  light  fine  or  sentence,  the  sentence,  in  no 
event,  to  exceed  12  months  in  the  chain  gang; 
and  under  these  promises  defendant  entered 
the  plea  of  guilty.-  In  support  of  the  mo- 
tion, defendant  made  affidavit  He  had  been 
brought  up  from  the  county  JaU  to  the  supe- 
rior court  for  trial.  He  was  confined  In  the 
prison  roonit  and  Detectives  McHaffey  and 
Conn  both  came  into  said  room,  and  asked 
him  what  he  intended  to  do  in  his  case.  He 
stated  to  them  that  he  bad  employed  a  law- 
yer to  represent  him;  that  he  was  not  guilty, 
and  Intended  to  fight  the  case.  Said  de- 
tectives told  him  that  he  had  bett^  pltod 
guilly,  and.  If  he  would,  that  they  would 
see  that  he  got  off  with  a  light  fine  or  sen- 
tence, the  sentence  In  no  event  to  exceed 
12  months,  and  perhaps  not  more  than  6 
months.  Deponent  had  the  utmost  confidence 
in  the  promises  of  said  detectives,  and,  had  It 
not  been  for  such  promises,  would  not  have 
entered  the  plea  of  guilty,  for  he  was  not 
guilty  of  the  crime  charged.  By  way  of  coun- 
ter showing,  the  state  produced  the  affidavit 
of  Conn  and  McHaffey,  positively  denying  ev- 
ery material  allegation  in  the  affidavit  of  tl^ 
defendant,  and  stating  that  defendant  sent  for 
them,  and  voluntarily  told  them  that  he  want- 
ed to  plead  guilty,  and  intended  to  do  so  as 
soon  as  his  case  was  called,  and  they  replied 
that  he  could  do  as  he  pleased  about  it,  that 
they  had  no  interest  in  the  case,  except  to 
see  the  law  enforced,  and  whether  he  pleaded 
guilty  or  not  was  a  matter  of  indifference  to 
them,  because  they  had  the  evidence  at  hand 
to  convict  defendant  of  the  crime  charged. 

A.  C.  Perry,  for  plaintiff  in  error.  C.  D. 
Hill,  Sol.  6en.»  for  the  State. 

FEB  CURIAM.     Judgment  affirmed. 

ATKINSON,  J^  nrovidentially  absent,  and 
not  presiding. 
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(99  Ga.  209) 

THOMAS  ▼.  STATE. 

(Supreme  Court  of  Georgia.     June  8,  1896.) 

CuiMiKAL  Law^Appbal— Rbvusal  to  Qrasi 
Nbw  Tbiau 

The  only  crounds  of  the  motion  for  a 
new  trial  being  that  the  verdict  was  contran* 
to  law  and  the  eridence,  and  there  being  suffi- 
cient CTidence  to  support  the  conriction,  this 
court  cannot  overrule  the  discretion  of  the  trial 
judge  in  refusing  to  grant  a  new  triaL 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  &  Candler,  Judge. 

The  following  is  the  official  report: 

James  Thomas  was  indicted  for  the  offense 
of  robbery,  and  was  found  guilty  of  larceny 
ttom  the  person.  His  motion  for  a  new  trial,  ' 
made  upon  the  general  grounds  alone,  was 
overruled,  and  to  this  ruling  he  excepted,  and 
brings  error.     Affirmed. 

The  evidence  for  the  state  tended  to  show 
the  following:  On  Christmas  eve  night  Jo- 
seph Schochter  bought  two  half -gallon  Jugs 
of  whisky  on  Decatur  street,  and  gave  them 
to  a  boy  named  Will  Clayton,  Just  after  dark, 
to  carry  to  Schochter's  house.  Will  Clayton 
was  going  down  Decatur  street,  and  was  be- 
tween Piedmont  and  Butler  streets,  and  had 
stopped  to  give  another  boy  some  change,  and 
had  one  of  the  Jugs  in  his  arm  and  the  other 
in  his  hand,  and  two  or  three  men  ran  up, 
one  of  whom  struck  Clayton,  and  another  took 
the  Jugs,  and  ran  down  Decatur  street,  and 
turned  into  Butler  street,  and  then  into  Tol- 
bert's  alley,  where  CU^rton  and  the  boy  who 
was  with  Clayton  lost  sight  of  him.  Clayton 
and  the  boy  went  back  on  Decatur  street,  and 
found  defendant  standing  on  the  comer  of 
Butler  and  Decatur  streets,  and  pointed  him 
out  to  the  police  as  the  man  who  took  the  jugs 
from  Clayton.  It  was  about  7  o'clock  when 
the  Jugs  were  taken,  according  to  the  testi- 
mony of  daytpn,  and  about  8  o'clock  when 
defendant  was  arrested.  There  was  a  large 
crowd  on  Decatur  street  when  the  Jugs  were 
taken.  Clayton  and  the  boy  who  was  with 
him  both  testified  that  they  never  saw  defend- 
ant before  that  night,  but  that  defendant  was 
the  man  who  got  the  whisky.  Schochter  tes- 
tified that  Clayton  was  not  reliable,  and  that 
it  was  about  6  o'clock  when  he  started  Clay- 
ton home  with  the  whisky.  The  boy  Clay- 
ton stopped  to  give  the  change  to  testified 
that  Clayton  ^as  giving  him  the  money,  when 
some  one  ran  up,  and  struck  Clayton,  and 
another  man  snatched  the  Jugs,  and  that  he 
did  not  know  defendant,  could  not  say  he  was 
one  of  them.  It  was  at  night,  and  done  so 
quickly,  witness  could  not  telL  There  was  evi- 
dence for  the  defense  tending  to  show  that 
the  man  who  got  the  Jugs  was  Charlie  Wal- 
lace, and  that  the  other  man  was  not  defend- 
ant, and  that  Charlie  Wallace  has  left  Atlan- 
ta, where  the  crime  was  committed.  Defend- 
ant stated  that  he  did  not  commit  the  crime, 
and  nerer  saw  either  of  the  boys  who  pointed 
him  oat  to  the  officer  until  he  was  arrested. 


A.  O.  Perry,  for  plaintiff  In  error.    O.  D. 
Hill,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.  Judgment  affirmed. 

ATKINSON,  J.,  provldentlaUy  alweiit,  and 
not  presiding. 


(99  Qa.  212) 


SELLERS  V.  STATE. 


(Supreme  Court  of  Georgia.    June  8,  1898.) 
CanfiHAi.  Law— Instbuotions— Habmlbss  Ekboe 

—New  TaiAX«— NawLT-DisoovBasD  Bvionrca. 

1.  Even  if,  under  the  special  facts  of  this 
case,  it  was  the  duty  of  the  court  to  charge  upon 
the  law  of  coufessious  without  a  request  so  to 
do,  the  omission  to  do  this  is  not  cause  for  a 
new  trial;  it  appearing  that  there  was,  out- 
side of  the  testimony  of  the  witness  who  swore 
to  the  confession,  other  and  sufiicient  evidence 
to  warrant  the  conviction. 

2.  Evidence  which,  in  the  nature  of  things, 
must  have  been  known  to  the  accused  before 
his  trial  was  ended,  cannot,  after  verdict,  be 
treated  as  newly  discovered.  If  at  any  stage 
of  the  trial  it  became  important  or  material  to 
his  defense  to  obtain  the  evidence  in  question, 
he  should  have  taken  immediate  steps  to  procure 
the  presence  of  the  witness  whose  evidence  was 
desired;  invoking  for  this  purpose,  if  necessary, 
a  suspension  of  the  trial  until  the  attendance  of 
the  witness  could  be  had. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dodge  county; 
0.  a  Smith,  Judge. 

The  following  is  the  official  report: 

Sellers  was  Indicted  for  selling  liquor  In 
Dodge  county,  unlawfully  and  without  U- 
oense,  on  October  19,  1880.  He  was  found 
guilty,  and,  his  motion  for  a  new  trial  be- 
ing overruled,  he  excei^ted,'  and  brings  er- 
ror.   Affirmed. 

The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Error  in  permitting  the  state's 
witness,  W.  R.  Lawson,  to  testify  to  an  al- 
leged confession  mside  by  defendant,  to  wit, 
that  defendant  told  witness  about  a  week 
ago  that  he  was  the  man  who  sold  witness 
the  liquor,  without  requiring  any  founda- 
tion for  such  confession  to  be  laid.  De- 
fendant's counsel,  however,  did  not  object 
to  this  testimony  when  offered,  nor  move 
to  rule  it  out  Error  in  not  charging  the 
law  of  confessions,  and  in  not  charging  at 
all  on  the  subject  of  confessions,  though  an 
alleged  confession  was  relied  upon  by  the 
state,  to  wit,  the  testimony  of  Lawson  that 
defendant  told  him  about  a  week  before  the 
trial,  on  the  street  in.  Eastman,  in  the  pres- 
ence of  John  J.  Harrell,  that  "he  (defendant) 
was  the  man  who  sold  witness  the  liquor 
testified  about  Defendant's  counsel  did  not 
request  the  court  to  charge  on  the  subject 
of  confessions,  but  contends  that  under  the 
evidence  It  was  the  duty  of  the  court  to 
charge  the  law  of  confessions  without  re- 
quest Because  of  newly-discovered  evi- 
dence. In  support  of  this  ground,  movant 
produced  the  affidavit  of  John  J.  Harrell: 
'^Defendant  did  not,  about  a  week  aga  la 
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Bastanan,  or  at  any  other  time  and  place, 
tell  Lawsoa,  In  deponent's  presence  and 
hearing,  that  he  (defendant)  was  the  man 
who  sold  liawson  the  liquor;  and  deponent 
never  heard  defendant  tell  Lawson,  or  any 
other  person,  that  he  had  sold  any  liquor." 
No  affldavit  of  defendant  or  his  counsel  ap- 
pears in  the  record.  In  the  ground  of  the 
motion  as  to  pewly-discoyered  eyidence,  the 
following  statement  appears:  *'X>efendant 
shows  that  he  could'  not,  by  the  exercise  of 
reasonable  diligence,  have  discoyered  this 
eyldence  before  the  trial,  nor  b^ore  the  con- 
clusion thereof,  for  the  following  reasons, 
to  wit:  Defendant  could  not  haye  foreseen 
or  anticipated  that  W.  R.  Lawson  would  tes^ 
tify  to  the  state  of  things  denied  by  the 
affidaytt  of  Harrell  untU  he  did  actually 
swear  it  on  the  trial,  late  In  the  afternoon; 
and  immediately  after  said  Lawson  so  tes^ 
tified,  by  request  of  defendant's  counsel, 
the  court  sent  a  bailiif  to  the  room  of  the 
grand  Jury,,  on  which  said  Harrell  was  serv- 
ing as  a  grand  juror,  and  had  him  called, 
but  said  bailiff  reported  to  the  court  that 
said  Harrell  had  gone  to  his  home,  in  the 
country,  and  the  trial  was  concluded  that 
afternoon,  and  the  yerdict  rendered,  but 
said  Harrell  did  not  return  to  the  court  un- 
til the  following  day;  so  that  it  was  im- 
possible for  defendant  to  discoyer  or  pro- 
cure his  testimony  until  after  said  trial  was 
oyer,  but  defendant  obtained  an  affidaylt 
from  him  as  soon  thereafter  as  he  could  be 
seen,  to  wit,  the  next  day,  March  21,  1896." 

De  Lacy  ft  Bishop,  for  plaintiff  in  error. 
Tom  Bason,  Sol.  Gen.,  and  Anderson,  Felder 
&  Dayis,  for  the  State. 

PBR  CUBIA&L    Judgment  affirmed. 

ATKINSON,  J^  proyldentially  absent,  and 
not  presiding. 


(99  Oa.  174) 

GLOVBR  y.  LUMPKIN. 
(Supreme  Oonrt  of  Georgia.     June  12,  1896.) 
Apfbait-Wbin  Libs— Movbt  Rclb  aoainst 
BAiLirp. 
This  being 'a  money  rule  affainst  a  bailiff 
of  a  county  court,  upon  the  trial  of  which  no 
eyldence  was  introduced,  and  nothing  was  adju- 
dicated except  that  his  answer  was  insufficient 
to  discharge  him,  he  coold  not,  by  an  appeal  to 
the  superior  coort,  review  a  judgment  of  the 
county  court  makmg  the  rule  absolute.     The 
only  question  being  whether  or  not  the  officer 
was  in  contempt  of  the  court  for  a  failure  to  per- 
form his  dutr.  and  this  being,  under  the  facts 
set  forth  in  his  answer,  entirely  a  question  of 
law,  there  was  no  issue  for  a  jury  to  try,  and 
consequently  the.  proper  remedy  was  by  cer- 
tiorarL 

(Syllabus  by  the  Court) 

•  BRor  from  superior  court,  Sumter  county; 

W.  H.  Fish,  Judge. 
The  following  is  the  official  rq;)ort: 
In  the  county  court  of   Sumter   ooonty, 

Lumpkin,  suryiying  partner,  for  the  use  of 


Snow,  GhurCh  &  Oo.,  filed  his  petltioa  for  rule 
against  W.  H.  Glorer,  the  county  court  bailiff, 
for  not  maldng  the  money  on  an  execution 
placed  in  his  hands,  alleged  to  haye  been  ley- 
led  on  the  property  of  defendant  in  execution, 
of  sufficient  yalue  to  satisfy  the  execution;  it 
being  alleged  that  the  bailiff  had  leyied  on  the 
property,  but  refused  to  bring  it  to  sale,  and 
make  the  money.  The  bailiff  answered,  ad- 
mitting that  he  leyied  on  the  property,  and 
that  it  was  (rf  sufficient  yalue  to  pay  the  fl. 
fa.,  but  denying  that  he  failed  or  refused  to 
sell  the  property.  He  alleged  that,  when  the 
property  wias  leyied  on,  defendant  claimed  it, 
and  gaye  bond  for  the  same;  that,  when  the 
case  was  called  for  hearing,  it  appeared  that 
the  attoin^  for  defendant  signed  the  claim 
affidaylt,  and,  for  some  inadyertenoe,  the  affi- 
daylt was  not  properly  attested,  and  the  same 
was  either  withdrawn  or  disnyased;  that 
then  the  defendant  ffied  a  daim,  and  gaye 
good  and  sufficient  bond  for  the  forthcoming 
of  the  prcqiiOTty;  and  that  *the  dalm  is  now 
pending  in  the  county  court  The  rule  was 
made  absolute  against  the  constable  for$57.01, 
principal,  besides  interest  and  costs.  He  en- 
tered an  appeal  to  the  superior  court  In  that 
court  plaintiff  moved  to  dismiss  the  appeal, 
because  it  was  a  case  that  was  not  appealable 
to  the  superior  court,  and  the  superior  court 
had  no  jurlsdlctloin  of  the  case  by  appeal. 
The  motioii  was  nstained,  and  the  bailiff  ex- 
cepted, and  brings  error.  Affirmed. 
'  B'ort  &  Watson  and  U  J.  Blalock,  for  plain- 
tiff in  error.    J.  ^.  Lumpkin,  In  pro.  per. 

PBB  OURIAM.    Judgment  affirmed. 

ATKINSON,  J.,  proyidentlaUy  absent,  and 
not  presiding.  - 


BLAIR  y.  STATEL 


(99.  Ga.  Ill) 


(Supreme  Court  of  Georgia.     June  8,  1896.) 

Criminal  Law—Rbvibw  on  Appsau 

There  being  no  complaint  of  any  error 
of  law,  and  the  omy  question  presented  by  the 
motion  for  a  new  trial  being  whether  or  not 
there  was  sufladent  eyldence  to  support  the  yer- 
dict, this  court  will  not  reyerse  the  judgment,  re^ 
fusing  to  set  it  aside,  there  being  in  the  record 
enough  testimony  to  warrant  the  conylction. 

(Syllaboa  by  the  Court.) 

Error  from  superior  court,  Muscogee  eomir 
ty;  W.  B.  Butt,  Judge. 
The  following  is  the  official  report: 
Bragg  Myhand,  George  Blair,  La  Fayette 
Dunn,  and  Bd  Mott  were  indicted  for  the 
offense  of  burglary,  in  haying  on  Noyember 
11,  18d5,  broken  and  entered  the  storehouse 
of  J.  C.  Molder,  and  stolen  therefrom  three 
hams,  seyen  shoulders  of  meat,  eight  gross 
of  snuff,  three  boxes  of  cigars,  two  boxes  of 
tobaceo,-Hme  marked  'fBariy  Bird,"  and  one 
"New  Stamp.**  Blair  was  tried  and  found 
guilty,  and  his  motion  for  new  trial,  based 
upon  the  general  grounds  alone,  being  oyer- 
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mled,  he  excepted  and  brings  error.     Af- 
firmed. 

Upon  the  trial,  J.  O.  Holder  testllled:  -My 
store  In  Columbus  was  broken  Into  in  No- 
vember, 1895,  on  a  Thursday  night,  after 
midnight.  I  left  the  store,  at  midnight, 
closed  up.  The  next  morning  I  found  an  en- 
trance had  been  effected  at  the  baclc  door, 
which  I  left  fastened  with  a  bar  across  It 
the  night  before.  I  found  that  some  12  or 
IG  gross  of  snuff,  some  hams,  shoulders,  cof- 
fee, soap,  tobacco,  cigars,  meat,  some  whis- 
1^  and  some  wine,  had  been  taken  from  the 
store.  I  found  some  of  the  property,  but 
can't  say  that  I  ever  found  any  of  it  in  the 
possession  of  Blair.  I  found  some  at  Bragg 
Myhand's  and  at  La  Fayette  Dunn's  house, 
who  lived  at  the  same  place,  such  as  hams 
and  some  meat,  some  shoulders  and  tobac- 
co, some  soap  and  snuff.  The  snuff  was  in 
tin  boxes,  which  were  packed  in  wooden 
boxes.  My  name  was  on  the  wooden  box 
containing  the  snuff.  My  figures— matlEs  we 
sell  by—were  on  the  hams  and  shoulders. 
I  don't  know  what  kind  of  tobacco  I  found. 
I  missed  two  boxes  of  tobacco,  and  I  found 
one  there.  Don't  know  whether  it  was  the 
Early  Bird,  or  the  New  Stamp.  I  identified 
the  New  Stamp  by  tags  on  the  tobacco.  I 
found  some  of  these  goods  in  Bragg  My- 
hand's  house.  He  occupied  the  back  room 
of  the  house  where  I  found  some  of  the 
goods.  Fayette  Dunn  and  Ida  Spellars  oc- 
cupied the  front  room,  and  Bragg  Myhand 
and  Ida  Brannon  occupied  the  back  room. 
Ida  has  been  stajring  at  my  house  since  the 
goods  were  found.  The  bailiff  brought  her 
there,  and  said  he  would  have  to  put  her  in 
jail  if  s(»nebody  didn't  feed  her,  and  I  told 
him  to  take  her  to  my  house,— we  didn't  have 
any  cook  there,— and  she  could  stay  until  the 
trial  was  over.  I  found  the  stolen  property 
upstairs  in  the  loft  of  this  two-room  house  on 
Monday  following  the  burglary.  The  only 
entrance  to  the  loft  was  in  Myhand's  room." 
W.  H.  Gibson  testified  for  the  state  as  to  the 
search  of  the  house  where  Myhand  and 
Dunn  lived,  and  the  finding  of  the  goods  in 
the  loft  of  the  house.  He  further  testified: 
"I  don't  know  where  George  Blair  lived  at 
that  time,  nor  whether  any  of  the  proi)erty 
was  found  in  his  possession.  I  never  went 
to  search  his  house,  and  never  searched  the 
place  where  he  was  supposed  to  reside.  I 
knew  where  his  father  lived,  but  did  not 
search  that  house.  Didn't  search  the  house 
of  any  of  the  Blairs,  because  I  was  after 
George  and  he  left  here,  and  I  went  to  Ma- 
con and  got  him  there.  I  don't  know  where 
George  was  on  the  night  of  the  burglary. 
Saw  him  around  Holder's  store  on  the  day 
before,  I  think.  I  went  to  Macon  for  Blair 
the  same  week  I  found  the  goods,  and  I 
brought  him  and  Myhand  back  with  me." 
Ida  Brannon  testified:  *'Fayette  Dunn  and 
Ida  Spellars  stayed  in  the  front  room,  and 
I  stayed  In  the  bade  room.  I  remember 
there  was  a  ham  and  meat  brought  there. 


and  some  soap.  Ida  Spellars  claimed  it  was 
her  washing  soap  and  some  snuff.  That's 
all  I  saw.  I  saw  some  whisky  in  a  beer  bot- 
tle up  at  the  head  of  her  bed.  These  things 
were  brought  there  at  night,  I  reckon,  be- 
cause in  the  daytime  I  was  not  there.  I 
never  saw  anybody  bring  them  there. 
George  Blair  come  there  one  Thursday.  I 
think  it  was  Thursday  nlght,-^the  night  be- 
fore I  heard  about  Holder's  ^store  being  bro- 
ken open.  When  Blair  came  in,  Ida  Spellars 
and  Fayette  Dunn  were  there.  Blair  liad  a 
box  of  snuff,  and  it  was  between  seven  and 
eight  o'clock  at  night  He  stayed  about  half 
an  hour,  and  went  off.  I  never  saw  any- 
body go  with  him.  If  he  came  back  to  the 
house  that  night,  I  didn't  see  him.  Some- 
body called  Myhand  to  come  Into  the  room 
that  night.  I  didn't  know  who  called. 
Shack  Lane  came  into  the  room,  and  I  sus- 
picioned  that  he  was  the  one  that  called 
Myhand.  I  saw  Shack  Lane  and  Julius 
Blair,  but  did  not  see  George  Blair.  Shack 
and  Julius  came  into  the  room  after  Fayette 
woke  up  Bragg.  I  went  home  that  night  at 
half  after  six  o'clock.  Bragg  was  in  my 
room,  and  Fayette  and  Ida  Spellars  and' their 
little  girl  were  in  Ida's  room,  when  I  got 
home.  About  half  an  hour  afterwards  I  saw 
George  Blair,  and  he  had  a  box  of  snuff.  I 
asked  him  what  he  was  going  to  do  with  It, 
and  he  said  it  was  not  Snuff,  it  was  a  box; 
but  when  he  set  It  down  I  heard  the  snuff 
rattle.  It  had  never  been  opened.  He  said 
It  was  his  chair.  There  was  a  door  between 
the  room  Ida  Spellars  rented  and  the  room 
Bragg  rented.  There  was  a  door  to  the 
room  Bragg  rented,  which  locked  inside. 
Ingress  to  Bragg's  room  could  be  had  through 
this  back  door."  Paul  Dunn  testified  for  the 
state:  "On  a  Friday  morning  in  November, 
1895,  George  Blair  came  to  Ed  Hunter's 
store  with  Shack  Lane,  between  eight  and 
nine  o'clock.  George  did  not  have  anything. 
Four  boxes  of  snuff  and  three  boxes  of  ci- 
gars were  brought  there.  Shack  brought  the 
snuff.  He  had  it  under  his  arm,  and  I  sup- 
pose George  had  the  rest  of  it  I  didn't 
see  George  with  any  of  'it  George  had  two 
or  three  of  them.  I  don't  know  where  the 
other  one  came  from.  Sha^k  had  two  boxes 
of  snuff  under  one  arm,  and  a  box  of  cigars 
In  the  other.  Ed  Hunter  bought  four  boxes 
from  Shack,— wooden  boxes.  Don't  know 
whether  they  had  any  names  on  them  or 
not  They  were  not  open,  but  closed  up. 
Late  that  evening  I  heard  of  Holder's  store 
being  burglarized."  Holder,  being  recalled, 
testified:  *1  saw  some  of  the  box  tops  at 
Hunter's  store.  They  were  split  about  as 
wide  as  your  finger.  I  afterwards  put  the 
splits  together,  and  found  my  name.  I  found 
some  snuff  at  Hunter's,  and  the  tops  were 
off."  Hunter  testified:  'I  saw  George  Blair 
and  Shack  Lane  on  a  Friday  In  November, 
1895.  They  brought  snuff  and  cigars  oat 
there.  Shack  had  three  boxes  of  snuff,  and 
George  Blair  had  onob     I  bought  tt  from 


Ga.) 


DISMUEES  0.  BAINBBIDGE  STATE  BANK. 


181 


them.  It  was  the  snuff  from  which  the  tops 
were  torn  off  and  split  up  Into  kindling 
wood.  Gibson  and  Molder  came  out  there 
afterwards,  and  I  showed  It  to  them.  The 
snuff  I  took  out  of  the  boxes  was  in  boxes. 
The  tops  were  on  the  boxes.  I  also  bought 
three  boxes  of  cigars  from  theni,  one  being 
Sweet  Puff  and  Mexlcana  and  Grand  Bepub- 
lic.  [It  was  cigars  of  these  brands  which 
Molder  lost]  I  think  It  was  on  Friday 
morning,  Noyember  11th,  about  nine  o'clock. 
The  eyening  of  that  day  I  heard  of  Holder's 
store  being  robbed.  The  goods  were  sold 
to  me  by  Shack,  and  I  paid  him  for  them. 
George  Blair  had  nothing  to  do  with  selling 
mQ  the  things.  He  just  came  there  with 
Shack,  and  helped  him  to  bring  the  boxes. 
I  don't  know  whether  there  was  any  agree- 
ment between  them  about  the  money.  I 
neyer  saw  anything  more  of  them,  and  dont 
know  whether  they  diyided  the  money  'or 
not.  I  don't  know  where  they  got  the  snuff. 
They  said  it  came  from  the  railroad  com- 
missary." Defendant  Introduced  no  testl- 
inouy. 

Blandford  &  Grimes,  for  plaintiff  in  error. 
J.  BL  Worrin,  S.  P.  Gilbert,  SoL  Gem,  for  de- 
fendant in  error. 

PER  OUBIAM.    Judgment  affirmed. 

ATKINSON,  J.,  proyldentlally  absent,  and 
not  presiding. 

(99  Ga.  180) 
GODWIN  y.  ALBANY  FERTILIZER  CO. 
(Supreme  Court  of  Georgia.     June  12,  1896.) 

APPBAL^RsyiBW  OF   ByiDBNCV. 

As  a  finding  for  the  plaintiff  to  the  full 
amount  sued  for  would  haye  been  warranted  if 
the  jury  had  accepted  the  yeniiion  of  the  eyi- 
dence  most  faTorable  to  that  side  of  the  case, 
and  as  the  yerdict  was  for  a  less  amount,  this 
court  will  not  disturb  it  after  its  approyal'by 
the  trial  judge,  there  being  no  complaint  that 
any  error  of  law  was  committed.  Byen  if  it 
was  a  compromise  yerdict,  this  alone  is  not 
cause  for  setting  it  aside. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Dougherty  coun- 
ty; B.  B.  Bower,  Judge. 

Action  by  the  Albany  Fertilizer  Company 
against  William  Godwin.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirm- 
ed. 

The  following  is  the  official  report: 
Upon  the  leyy  of  a  mortgage  fl.  fa.  on  crops, 
for  $242  principal,  besides  interest  and  costs, 
the  defendant  filed  his  affldayit  of  Illegality, 
on  the  following  grounds:  (1)  Not  indebt- 
ed. (2)  The  consideration  for  the  debt  sued 
on  was  100  sacks  of  guano,  for  which  he  was 
to  pay  at  the  rate  of  fJ20  per  ton,  if  said  fer- 
tilizers proyed  good  and  came  up  to  the 
standard  which  plaintiff  warranted;  and  this 
would  haye  amounted  to  $200,  Instead  of 
$242.  (3)  The  fertilizer  was  not  branded  and 
tagged  In  accordance  with  the  requirements  of 


the  law,  and  plaintiff  is  not  entitled  to  recoyor 
therefor  at  all.  (4)  The  fertilizer  was  utterly 
worthless,  and  did  not  come  up  to  the  rep- 
resentations made  by  plaintiff  to  defendant, 
which  were  that  the  same  was  a  good  and 
yaluable  fertilizer,  and  would  proye  bene- 
ficial to  his  crops.  The  same  was  worth- 
less and  of  no  account  whateyer,  and  failed 
to  do  his  crops  any  good;  but,  on  the  con- 
trary,, said  fertilizers  injured  and  damaged 
his  crops,  so  that  they  were  not  so  good  as 
other  crops  raised  on  land  of  like  quality, 
and  with  the  same  seasons  and  cultiyatiop. 
And  the  failure  of  said  guano  was  in  no  wise 
owing  to  want  of  season  or  cultiyatlon,  but 
It  was  due  to  the  utter  worthlessness  of  said 
guano,  which  was  a  fraud,  and  in  no  wise 
came  up  to  the  requirements  of  law,  or  to  the 
representations  of  plaintiff  when  said  guano 
was  sold  to  defendant.  The  jury  found  in 
fayor  of  the  plaintiff  for  90  sacks  of  guano, 
$198,  besldieB  Interest  and  costs.  Defendant's 
motion  for  a  new  trial  was  oyermled,  and  he 
excepted.  The  motion  is  upon  the  grounds 
that  the  yerdict  Is  contrary  to  law  and  eyl- 
dence,  and  to  the  charge  of  the  court;  and 
that  the  yerdict  shows  that  the  jury  credited 
the  defense,  and  intended  to  sustain  defend- 
ant's theory  as  to  the  absence  of  tags;  yet 
the  yerdict  was  not  such  aa  was  required  by 
that  theory.  Plaintiff  contends  that  all  the 
sacks  were  tagged.  Defendant  contends  that 
46  of  them  were  not  tagged.  The  jury  adopt- 
ed defendant's  contention,  limiting  the  un- 
tagged sacks  to  10;  but,  while  there  is  abun- 
dant eyidence  to  sustain  defendant's  conten- 
tion, thefe  is  no  eyidence  to  sustain  or  uphold 
the  limitation  to  10  sacks;  and  the  jury 
should  haye  found  in  defendantfs  fayor  to  the 
extent  which  the  eyidence  supporting  his 
theory  required. 

Wooten  &  Wooten,  for  plaintiff  in  error*  D. 
H.  Pope,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

ATKINSON,  J.,  proyldentlally  absent,  and 
not  presiding. 


(99  Gft.  179) 
DISMTJKES  et  ux.  y.  BAINBRIDGB  STATH 
BANK. 

(Supreme  Court  of  Georgia.     Jane  12,  1896.) 

APPBAL^RByiBW— A88IGNMEKT8  OF  ErROB. 

The  bill  of  exceptions  containing  no  as- 
signment of  error  upon  any  ruling  or  decision 
of.  the  court  below,  it  presents  nothing  for  ad- 
judication by  this  court,  and  the  writ  of  error 
must  be  dismissed* 
(Syllabus  by  the  Oart) 

Error  from  superior  court,  Decatur  county; 
B.  B.  Bower,  Judge. 

Action  by  the  Bahibridge  State  Bank 
against  T.  Q.  Dismukes  and  wife.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Dl» 
missed. 
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Th6  following  Is  the  ofliclal  report: 
.It  appears  from  the  bill  of  exceptions  that 
the  case  In  the  superior  court  was  called  for 
trial,  and  defendants  were  not  present;  that 
plaintiffs  made  out  their  case,  and  obtained  a 
verdict  and  Judgment  against  defendants; 
that  later,  on  the  same  day,  defendants  came 
into  court,  and  moved  to  reinstate  the  case  for 
trial,  which  motion  was  heard  and  overruled 
by  the  court,— **wherefore  the  defendants  in 
the  case  now  tender  this,  their  bill  of  excep- 
tions, within  thirty  days  from  said  trial,  and 
pray  that  the  same  may  be  certified,"  etc. 
The  bill  of  exceptions  then  designates  the  dec- 
laration, the  plea,  and  the  motion  to  reinstate 
"as  necessary  record  to  a  clear  understand- 
ing of  the  errors  complained  of,"  and  prays 
that  the  court  certify,  and '"that  the  errors 
complained  of  may  be  considered  and  correct- 
ed." It  does  not  assign  error  upon  any  ruling 
or  decision  of  the  court  below. 

D.  A.  Russell,  for  plaintiffs  in  error.    Donal- 
son  &  Hawes,  for  defendant  in  error. 

PER  CURIAM.     Writ  of  error  dismissed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(99  Oa.  1B3) 

HUDSON  V.  WILLIAMS. 
(Supreme  Court  of  Georgia.     June  12,  1896.) 

INJUKCTION— RBSTKAlNINa    TbEBP ABSORB VI KW  ON 

Appbal. 
An  examination  of  the  pleadings  and  of 
the  evidence  submitted  at  the  hearing  does  not 
disclose  that  there  wbb  any  abuse  or  discretion 
in  refusing  to  grant  the  injunction  prayed  for. 
.  (Syllabus  by  the  Court.) 

Error  from  superior  court.  Baker  county; 
B.  B.  Bower,  Judge. 

Action  by  B.  L.  Hudson  against  George 
Williams.  From  an  order  denying  an  injunc- 
tion, plaintiff  brings  error.     Affirmed. 

The  following  is  the  official  report: 
Hudson  brought  his  petition  against  Wil- 
liams, alleging  that  he  has  entered  upon  land 
lot  115  in  the  Seventh  district  of  Baker  coun- 
ty, the  titie  to  which  is  alleged  to  be  in  Hud- 
son, and  that  Williams,  who  is  insolvent, 
threatens  to  cut  and  cany  away  the  timl)er 
from  the  lot,  which  gives  it  its  chief  value. 
Hudson  attaches  copies  of  his  titie  deeds,  and 
prays  that  WUliams  be  enjoined  from  further 
trespassing  on  the  land,  and  be  required  to 
deliver  immediate  possession  to  Hudson. 
There  is  no  waiver  of  discovery.  The  only 
verification  of  the  petition  is  an  affidavit  of 
R.  Hobbs,  that  he  is  the  attorney  at  law  of 
Hudson,  and  that  the  facts  set  forth  in  the 
petition,  to  far  as  they  are  within  his  own 
knowledge,  are  true,  and,  so  far  as  they  are 
derived  from  others,  he  believes  them  to  be 
true.  The  petition  was  sanctioned,  and  an 
order  passed  to  show  cause  why  the  injunc- 
tion should  not  be  granted.  Williams  an- 
swered, claiming  titie  in  himself,  denying  that 


plaintiff  has  any  title  to  the  lot,  or  has  ever 
been  in  possession  aa  alleged,  and  denying 
that  he  (Williams)  intends  to  cut  and  remove 
the  timber  off  the  place,. but  insisting  that  he 
has  the  right  so  to  do  if  he  should  see  fit 
The  answer  was  sworn  to  positively.  At  the 
hearing,  plaintiff  made  affidavit  that  defend- 
ant told  him,  a  few  days  before  the  petition 
was  brought,  that  he  had  a  clearing  on  the 
land  in  question,  and  that  he  intended  to  cut 
the  timber,  and  sell  it,  if  he  had  to  do  it  him- 
self. The  case  was  heard  upon  the  petition, 
with  the  deeds  thereto  attached,  the  answer, 
another  deed  introduced  by  plaintiff,  the  affi- 
davit last  mentioned,  and  a  plat  claimed  to 
show  the  situation  of  the  lot  in  question  and 
contiguous  lots  in  the  same  district  The'  In- 
junction was  denied,  and  plaintiff  excepted. 

R.  Hobbs  and  Wooten  &  Wooten,  for  plain- 
tiff in  error.  Dcmalaon  &  Hawes,  for  def end- 
aht  in  enNur. 

PER  CURIAM.   Judgment  afllnned. 

ATKINSON,  J^  providentially  absent,  and 
not  presiding. 


(97  Ge.  180) 

DUNCAN  V.  STATE. 

(Supreme  Court  of  Georgia.     Oct  6,  1885.) 

CaiMiXAL  Law— Wrioht  of  Evidbncb— Impbach- 

MBNT  of  WITSB83— Criminal  Law^ 

Rbvibw  of  EviDBiroB. 

1.  The  testimony  of  a  witness  attacked  by 
proof  of  general  bad  character,  thougli  not  n>e- 
cifically  corroborated,  should  not  be  wholly  dis- 
regarded by  the  jury,  if,  from  the  deportment 
on  the  witness  stand,  or  the  probability  of  the 
truth  of  what  he  states,  when  considered  in  con- 
nection with  all  the  evidence  in  the  case,  tiiey 
feel  justified  in  believing  him  withont  such  cor- 
roboration. 

2.  A  jury  is  not  constrained  to  discard  all 
of  the  testimony  of  even  a  corrupt  witness  when 
he  is  satisfactorily  corroborated  on  material 
points  by  circumstances,  or  by  other  unimpeach- 
edf  evidence.  This  is  so  although  tiie  corrob- 
oration may  not  extend  to  the  main  or  vitally 
controlling  issue  in  the  case. 

3.  The  charge,  as  a  whole,  correctiy  in- 
structed the  jury  as  to  the  methods  and  effect 
of  impeaching  witnesses,  and  was  not  errone- 
ous, objectionable,  or  misleading  for  the  rea- 
sons or  upon  the  grounds  set  forth  in  the  mo- 
tion for  a  new  trial. 

4.  If  the  rulings  of  the  court  in  rejecting 
evidence,  or  in  any  other  resnect,  were  not  en- 
tirely accurate  and  correct,  there  was  in  them 
no  material  error,  nor  aught  which,  in  any  prob- 
ability, affected  the  result  of  the  trial.  There 
was  sufficient  evidence,  if  credible,  to  warrant 
a  finding  that  the  crime  of  rape  was  eonmiltted, 
and  some  evideuce  whichj^  if  also  credible,  au- 
thorized the  conclusion  tbat  the  accused  was 
the  guilty  party. 

5.  The  grounds  of  the  motion  for  a  new  tri- 
al, whether  talcen  separately  or  collectively,  af- 
ford no  legal  reason  which  would  justify  tiie 
supreme  court,  though  by  no  means  satisfied 
with  the  verdict,  in  setting  it  aside  after  its  ap- 
proval by  the  trial  judge;  especially  as  this  is 
the  second  conviction  of  the  accused  in  this 
case. 

(Syllabus  by  the  Court.) 

Error  from  superior  court*  Fulton  county; 
M.  W.  Beck,  Judge. 
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Adolphos  Dimcan  was  conyicted  of  cilme, 
and  brings  error.    ^Iffirm^. 

Olenn  &  Rountree,  for  plaintiff  in  error.  O. 
D.  Hill,  8oL  Gen.,  and  J.  M.  Terrell,  Atty. 
Gen.,  for  the  State. 

LUMPKIN,  J.,  This  case  was  t^efore  this 
court  at  thf!  October  term,  18^  when  a  new 
trial  was  granted,  for  reasons  th&k  stated  in 
the  synopsis  of  the  points  decided.  95  Ga. 
477,  22  S.  E.  324.  Upon  a  second  trial  the  ac- 
cnsed  was  again  convicted,  and  sentenced  to 
be  executed,  and  the  case  comes  here  once 
more  for  review. 

1.  Error  was  assigned  upon  the  following 
charge  of  the  court:  "If  the  witness  has  been 
so  impeached,  still  the  testimony  of  that  wit- 
ness ought  not  to  be  wholly  disregarded  by 
you,  if  you  feel  justified  from  his  or  her  de- 
portment on  the  stand,  or  the  probability  of 
his  or  her  testimony,  in  believing  it,  even  if  it 
receives  no  other  corroboration."  By  the  use 
of  the  terms  "so  impeached"  the  court  evi- 
dently referred  to  an  attack  which  had  been 
made  upon  the  credibility  of  a  witness  by 
proof  of  general  bad  character.  It  is  not  un- 
usual to  use  the  expression  that  a  witness  has 
been  Impeached  when  testimony  has  been  in- 
troduced to  the  effect  that  the  general  charac- 
ter of  such  witness  is  bad,  and  that  he  is  un- 
worthy of  belief;  but,  strictly  spealslng,  testi- 
mony of  this  kind  is  not  necessarily  an  im- 
peachment of  the  witness,  for,  after  all,  it  is  a 
question  for  the  jury  to  determine  what 
weight  should  be  given  to  the  Impeaching  tes- 
timony. If  a  doz^  or  more  witnesses  should 
swear  with  reference  to  another  witness,  whb, 
in  point  of  fact,  was  a  person  of  great  probity 
and  truthfulness,  that  his  character  was  bad, 
and  that  they  would  not  believe  him  on  his 
oath,  the  jury  might  well  believe  that  the  tes- 
timony of  the  many  witnesses  was  itself  false 
and  unworthy  of  credit;  and,  if  they  so  be- 
lieved, they  would  be  warranted  in  crediting 
the  one  witness,  notwithstanding  the  attack 
made  upon  him.  It  is  therefore  more  accu- 
rate, where  one  or  more  witnesses  testify  that 
another  witness  is  of  bad  character,  and  there- 
fore not  to  be  believed,  to  say  that  the  credi- 
bility of  the  latter  has  been  attacked,  or  that 
an  effort  to  impeach  him  has  been  made, 
rather  than  to  say  flatly  that  he  has  been  im- 
peached. The  court  would  not  be  authorized 
to  t^  the  jury  In  plain  terms  that  any  wit- 
ness had  been  Impeached,  in  the  sense  that  he 
had  been  successfully  discredited.  We  think 
the  charge  complained  of  was  intended  mere- 
ly to  instruct  the  jury.  In  effect,  that,  where  an 
effort  has  been  made  to  Impeach  a  witness  by 
proof  of  general  bad  character,  they  were  not 
absolutely  bound  to  wholly  disregard  the  tes- 
timony of  that  witness;  and  we  are  satisfied 
the  jury  must  have  understood  this  to  be  the 
meaning  of  the  judge,  and,  accordingly,  must 
have  received  the  idea  that  they  were  left  free 
to  pass  upon  the  question  whether  or  not  the 
effort  at  impeachment  had  been  successful. 
Indeed,  In  other  portions  of  the  charge,  the 


court  gave  to  the  jury  the  following  explicit 
instructions:  "Whether  any  witness  in  this 
case  has  been  Impeached;  and,  if  so,  how  far 
Impeached;  if  impeached,  how  far  that  wit- 
ness has  been  sustained  (If  sustained  at  all) 
by  corroborating  circumstances  or  credible  evi- 
dence,—are  all  questions  for  you,  and  you 
alone,  to  determine.*'  ''Whether  any  witness 
has  been  Impeached  or  not  is  for  you  to  de- 
cide." And,  again:  "After  all,  gentlemen,  it 
comes  back  to  the  broad  proposition  that  the 
jury  are  the  sole  judges  of  the  facts  and  the 
degree  of  credence  to  be  given  each  witness." 

2.  Another  charge  complained  of  was  in  the 
following  words:  "But  the  maxim,  'False  in 
one  thing,  false  in  all,*  is  not  to  be  understood 
as  constraining  a  jury  to  disregard  all  of  the 
testimony,  even  of  a  corrupt  witness,  when  he 
is  satisfactorily  corroborated,  on  material 
points,  by  circumstances  or  by  other  evidence 
unimpeached."  It  is  certainly  possible  for 
even  a  corrupt  witness  to  tell  the  truth.  In- 
deed, one  may  be  convicted  of  a  felony  involv- 
ing moral  turpitude  upon  the  testimony  of  an 
accomplice.  If  that  testimony  is  corroborated 
by  other  evidence  connecting  the  accused  with 
the  perpetration  of  the  offense;  that  is  to  say, 
the  testimony  of  the  accomplice,  though  con- 
fessecUy  of  a  corrupt  person,  may,  in  the  opin- 
ion of  the  jury,  count  for  something  in  arriv- 
ing at  the  truth  of  the  issue.  We  therefore 
think  the  court  was  not  in  error  in  giving  the 
above-quoted  instruction.  Nor  was  it  neces- 
sary that  the  corroboration  referred  to  should 
extend  to  the  mahi  or  vitally  controlling  ques- 
tion, if  it  was  on  material  points  involved  in 
the  solution  of  that  question. 

S.  There  were  several  exceptions  to  instruc- 
tions given  to  the  jury  in  reference  to  the 
methods  and  effect  of  Impeaching  wltnessea 
We  have  already  quoted  portions  of  the  charge 
bearing  upon  this  subject,  and  there  are  oth- 
ers upon  the  same  line.  In  the  main,  the  in- 
structions given  upon  this  branch  of  the  case 
were  accurate  and  correct;  and,  no  new  or 
specially  important  question  of  law  being 
raised  In  this  connection,  we  deem  a  further 
discussion  of  the  subject  unnecessary. 

4.  The  motion  for  a  new  trial  presents  a 
number  of  questions  of  minor  importance, 
predicated  upon  rulings  of  the  court  in  reject- 
ing evidence,  etc.  It  would  be  tedious  and 
unprofitable  to  set  forth  and  discuss  these 
questions  In  detail.  They  involve  nothing  \>f 
serious  consequence,  or  which,  in  any  proba- 
bility, affected  the  result  of  the  trial;  and, 
moreover,  after  a  careful  examination  and 
consideration  of  them,  we  do  not  find  that  any 
material  error  was  committed.  The  truth  is, 
the  case  turned  almost  entirely  upon  the 
credibility  of  the  woman  who  swore  that  the 
accused  had  committed  the  crime  of  rape  up- 
on her.  If  she  was  worthy  of  belief,  the  con- 
viction was  right;  if  otherwise,  it  was  wrong. 
The  fate  of  the  accused,  therefore,  depended 
mainly,  If  not  entirely,  up<Mi  the  view  enter- 
tained by  the  jury  as  to  the  credit  which 
should  be  given  to  this  witness.     The  small 
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points  to  which  we  have  above  alluded  could 
have  had  little  or  nothing  to  do  with  the  solu- 
tion by  the  Jury  of  the  great  and  controlling 
issue  they  were  called  upon  to  decide;  and,  in 
•  dealing  with  them,  we  have  reached  the  con- 
clusion that  they  were  of  little  consequence  in 
enabling  us  to  determine  whether  the  Judg- 
ment below  should  be  affirmed  or  reversed. 

5.  Indeed,  upon  a  full,  anxious,  and  careful 
consideration  of  all  the  grounds  of  the  motion 
for  a  new  trial,  whether  taken  separately  or 
collectively,  we  find  nothing  which  affords  us 
a  legal  reason  for  setting  the  verdict  aside. 
As  is  well  known,  under  our  system  of  admin- 
istering Justice,  Jurors  are  the  triors  of  all 
questions  purely  of  fact,  and  the  exclusive 
Judges  of  the  credibility  of  witnesses.  We 
have  no  right  or  authority,  after  a  verdict  has 
been  approved  by  the  trial  Judge,  to  set  It 
aside  because  the  Jury  believed  a  witness 
whose  testimony  would  not  have  carried  con- 
viction to  our  minds  had  we  been  sitting  in 
their  places.  In  view  of  the  rule  just  stated, 
we  do  not  feel  Justified  in  saying  that  the  Jury 
ought  not  to  have  accepted  as  true  the  testi- 
mony of  the  woman  that  she  was  raped  by 
the  accused.  But  the  verdict  is  by  no  means 
satisfactory  to  us.  This  woman's  testimony 
was  self -contradictory.  Inconsistent  with  some 
of  the  recognized  principles  of  human  nature. 
In  many  respects  improbable,  and  was  met  by 
much  testimony  of  an  impeaching  character. 
On  the  whole,  we  feel  that,  upon  the  merits  of 
the  case,  there  ought  to  have  been  an  acquit- 
tal. So  much  impressed  were  we  witb  this 
view,  that  we  came  very  near  ordering  a  new 
trtal  upon  the  sole  ground  that  the  verdict 
was  not  sufficiently  supported  by  the  evidence. 
At  last,  however,  we  reluctantly  concluded 
that  this  would  be  going  beyond  all  precedent, 
and  usurping  to  ourselves  a  function  not  con- 
ferred upon  us  by  law.  It  is  also  true  that 
the  fact  that  this  was  the  second  conviction  of 
the  accused  had  some  weight  in  the  painful 
deliberations  which  characterized  our  dealings 
with  this  case.  We  therefore  affirm  the  Judg- 
ment, but,  in  so  doing,  ourselves  entertain 
the  most  serious  misgivings  as  to  the  correct- 
ness of  the  Jury's  finding.  Judgment  af- 
firmed. 

NOTE.  After  the  final  decision  of  the  above- 
stated  case  by  tiie  supreme  conrt,  the  governor 
of  the  state,  in  view  of  the  doubts  expressed  in 
the  foregoing  opinion,  and  of  other  facta 
brought  to  his  attention,  the  tendency  of  which 
was  to  throw  still  greater  doubt  upon  the  char- 
acter and  credibility  of  the  prosecutrix,  grant- 
ed to  the  accused  a  full  pardon,  and  ordered  his 
discharge  from  custody. 


(J9  Ga.  167) 

NBWHOFF  et  aL  v.  CLEGG  et  aL 
(Supreme  Court  of  Georgia.     June  12,  1896.) 

FrAITDULKNT  GoKVBTANCB — ^EVIDBXCB. 

The  evidence  introduced  and  relied  up- 
on by  the  plaintiffs  to  impeach  as  fraudulent  a 
mortgage  attacked  by  tneir  petition  was  in- 
6ufl5rient  to  authorize  a  finding  that  it  was  not 


a  bona  fide  and  valid  lien  for  the  amount  ex- 
pressed upon  its  faccj  and  consequently  there 
was  no  error  in  dismissing  the  petition,  as  to 
the  defendant  who  held  this  mortgage. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Sumter  county; 
Fish,  Judge. 

Action  by  Newhoff  ft  Sons  and  oth^s 
against  C.  B.  Coates,  P.  0.  Clegg  &  Co.,  and 
others.  Judgment  for  defendants.  Plalntilfs 
bring  error.    Affirmed. 

The  following  is  the  official  report: 
The  petition  of  Newhoff  &  Sons  against  C. 
B.  Ck>ates  aUeged:  Coates  is  a  trader  en- 
gaged in  buying  and  selling  gentlemen's  fur- 
nishing goods  in  Americus.  He  owes  plain- 
tii!&9  $744.50,  past  due,  payment  of  which  has 
been  demanded  and  refused.  He  has  recent- 
ly created  large  liens  upon  his  stock,  and 
on  December  13,  1889,  one  of  the  liens  (a 
mortgage  held  by  P.  C.  CJlegg  &  Ca)  .was 
foreclosed,  and  the  mortgage  fi.  fa.  levied  on 
the  stock.  The  stock  is  worth  between  eight 
and  ten  thousand  dollars,  besides  the  notes 
and  accounts  held  by  0>ates,  and  the  liens 
thereon  do  not  amount  to  over  $G,6(X).  Ck)ates 
is  Insolvent,  and  his  only  property  is  his 
stock  of  goods,  and  the  evidences  of  indebt- 
edness held  by  him.  Injunction  and  receiver 
were  prayed.  By  amendment  a  number  of 
other  creditors  of  Coates  were  made  parties 
plaintiff,  the  Indebtedness  to  them  being  set 
out.  P.  C.  Clegg  &  Co.  were  made  parties 
defendant.  The  amendment  further  alleged: 
On  December  7,  1889,  Coates  executed  to 
Clegg  &  Co,  SL  note  for  $4,346.72,  due  five 
days  after  date,  without  grace,  secured  by  mort- 
gage on  his  stock  of  goods,— his  entire  visible 
property  liable  for  the  payment  of  his  debts. 
On  the  same  day  Coates  made  to  J.  C.  Roney 
a  note  for  $1,500,  due  ten  days  after  date, 
and  secured  by  mortgage  of  the  same  date 
on  the  same  stock.  Before  the  mortgage  to 
Clegg  &  Co.  became  due,  to  wit,  on  December 
12,  1889,  they  had  prepared  for  foredosing 
the  same,  and  requested  the  clerk  of  the  su- 
perior court  to  be  at  his  office  by  7  o'clock  the 
next  morning;  and,  at  that  unreasonable  hour 
for  transacting  business,  Clegg,  well  knowing 
that  he  held  the  first  mortgage,  made  affidavit 
of  foreclosure,  and  the  clerk  issued  a  mort- 
gage fi.  fa.,  which  was  levied  on  the  stock. 
From  the  beginning  of  the  business  of  Coates 
in  Americus,  he  has  been  carrying  on  the  same 
by  false  and  fraudulent  representations  as  to 
his  assets  and  liabilities.  The  amendment 
then  set  forth  various  alleged  false  state- 
ments of  C3oatcs,  upon  which  it  was  alleged 
that  credit  was  extended.  The  nature  of 
these  will  sufficiently  appear  from  the  report 
hereinafter  to  be  made.  During  1889  Coates 
has  been,  as  rapidly  as  possible,  selling  the 
goods  so  purchased,  and  either  pocketing  the 
proceeds,  or  applying  them  to  other  purposes 
than  the  payment  of  his  Just  debts.  About 
the  time  the  mortgage  to  Clegg  &  Co.  was 
executed,  and  about  the  time  It  was  fore- 
dosed,  Coates  represented  himself  as  owing 
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$15,000,  and  of  being  possessed  of  assets  to 
about  that  amount;  and,  when  the  creditors 
from  whom  be  had.  purchased  goods  under 
such  fraudulent  representations  became  clam- 
orous for  i>ayment,  he  confederated  with  P. 
G.  Clegg  &  Go.,  and  gave  to  the  latter  said 
note  and  mortgage,  which  were  without  con- 
sideration and  void,  and  If  there  was  any 
consideration  It  was  so  Inconsiderable  as  to 
indicate  that  Goates  has  reserved  to  himself 
great  benefits  thereunder,  or  that  he  was  ut- 
terly forgetful  of  the  rights  of  his  bona  fide 
creditors.  Glegg  &  Go.  well  knew  the  pecu- . 
nlary  standing  of  Goates  in  1888,  before  he 
moved  to  Americus;  Glegg  and  Whitley,  two 
members  of  the  firm,  having  resided  with 
him  In  Hawkinsville,  knowing  him  as  a  clerk 
at  that  place,  without  means,  utterly  unable 
to  purchase  and  pay  for  such  a  stock  of  goods, 
and  to  carry  on  such  an  extensive  business 
OS  he  represented  himself  to  have  been  doing. 
Clegg  &  Go.  well  knew  of  the  large  indebted- 
ness of  Goates,  and  that  at  the^  time  of  mak- 
ing the  mortgage  he  was  insolvent.  The 
transaction  In  the  giving  of  the  mortgage  was 
not  bona  fide  and  on  a  valuable  consideration 
and  without  notice,  but  was  begun  and  car- 
ried on  by  Goates  and  Glegg  &  Go.  to  defeat 
the  creditors  of  Goates.  Petitioners  prayed 
for  cancellation  of  the  note  and  mortgage  to 
Glegg  &  Go.,  and  of  the  mortgage  fi.  fa.  By 
further  amendment  it  was  alleged:  The  de- 
mands of  petitioners  are  all  on  open  accounts, 
and  the  debts  were  unsecured.  By  reason  of 
the  false  and  fraudulent  representations 
made  by  Goates,  no  title  passed  to  Goates  to 
the  goods  so  purchased  from  these  petition- 
ers. At  the  time  of  the  mortgage  given  to 
Glegg  &  Go.,  no  title  to  the  goods  being  in 
Goatee,  the  lien  of  the  mortgage  did  not  at- 
tach ta  the  goods  80  bought  by  Goates  from 
petitioners,  and  petitioners,  as  creditors  of 
Goates,  are  entitled  in  law  to  follow  the  pro- 
ceeds of  their  goods  into  the  hands  of  the 
receivers  [receivers  having  been  appointed 
prior  to  the  making  of  this  amendment],  and 
a  large  portion  of  the  proceeds  realized  from 
said  receivers*  sale  was  from  the  goods  of  pe- 
titioners,—at  least  $5,000,— which  should  be 
paid  to  them.  The  mortgage  to  Glegg  &  Go. 
was  to  secure  an  indebtedness  existing  prior 
to  the  sale  of  the  goods  by  these  petitioners. 
Glegg  &  Go.  answered:  They  know  nothing 
of  the  amounts  and  correctness  of  the  claims 
alleged  to  be  due  to  petitioners  by  Goates,  nor 
of  the  statements  alleged  to  have  been  made 
by  Goates  touching  his  financial  condition. 
The  mortgage  made  to  defendants  by  Goates 
was  to  secure  payment  of  a  bona  fide  debt 
due  by  Goates  to  these  defendants,  and  was 
taken  by  defendants  in  the  utmost  good  faith, 
and  without  any  Intention  to  delay  or  defraud 
93ay  creditor  of  Goates,  and  if  Goates  had  any 
such  intention  it  was  wholly  unknown  to  de- 
fendants. The  transaction,  so  far  atf  these 
defendants  are  concerned,  occurred  as  follows: 
Goates  came  to  Glegg,  and  stated  that  he 
owed  Scfamnpert  &  Co.  between  four  and  five 


thousand  dollars,  that  they  held  his  note,  and 
that  the  debt  was  a  valid,  bona  fide  debt 
against  him.  He  further  stated  that  said 
note  could  be  bought  for  $2,600,  if  the  money 
was  paid  at  once,  and  that  if  he  could  get  the 
money  forra  few  days  he  was  satisfied'  his 
brothers  would  lend  him  that  amount,  so  as 
he  could  repay  it  Respondents  knew  that 
his  brotheis  were  able  to  advance  him  the 
$2,500,  but  respondents  were  not  willing  to 
lend  him  the  amount  to  take  up  the  Schum- 
pert  note,  and  declined  to  do  so;  but  after 
much  persuasion  they  agreed  to  purchase  the 
note,  and  to  pay  $2,500  therefor,  provided 
Goates  would  give  them  a  mortgage  to  be- 
come due  on  the  Schumpert  note.  Respond- 
ents bought  the  Schumpert  note,  and  paid 
therefor  $2,500  cash,  took  a  new  note  and 
mortgage,  from  Goates  coverii^g  the  amount 
due  on  the  Schumpert  note,  and  agreed  with 
Goates  that  If,  within  five  days  from  the  date 
of  the  maturity  of  the  mortgage,  his  brother 
would  repay  the  $2,500,  respondents  would 
give  up  the  note  and  mortgage,  but,  if  his 
brother  failed  to  repay  the  $2,500  within  said 
five  days,  then  respondents  would  hold  the 
note  and  mortgage  for  the  full  face  thereof, 
being  the  amount  which  was  due  by  Goates 
to  Schumpert  &  Go.  Respondents  then  be- 
lieved, and  now  believe,  that  the  Schumpert 
note  represented  Actual,  bona  fide  indebted- 
ness for  the  amount  therehi  stated,  and  they 
bought  It  in  good  faith,  without  any  intention 
to  hinder,  delay,  or  defraud  any  person.  Aft- 
er they  had  so  taken  the  mortgage,  and  before 
It  matured,  one  of  the  brothers  of  Goates 
eame  to  Americus,  and  refused  to  pay  the 
$2,500.  After  this  refusal,  respondents  de- 
termined to  proceed  to  foreclose  their  mort- 
gage as  soon  ha  it  became  due.  With  no  oth- 
er purpose  than  to  collect  the  amount  due 
them,  they  turned  the  mortgage  over  to  their 
attorneys,  and  instructed  them  to  foreclose  it 
as  soon  as  it  became  due.  They  know  noth- 
ing about  the*  charge  as  to  Goates  selling  his 
goods  rapidly,  and  pocketing  or  misapplying 
the  proceeds.  Th^  know  notlfing  of  his 
sales,  or  what  he  did  with  the  money.  While 
they  knew  hhn  before  he  came  to  Americus, 
they  did  not  know  how  much  money  he  had, 
or  how  much,  if  any,  had  been  advanced  by 
his  relations,  nor  how  much  he  had  made  in 
his  business  since  moving  to  Americus.  When 
the  mortgage  was  given,  they  did  know  he 
was  embarrassed,  because  he  told  them  he 
owed  the  Schumpert  note,  which  they  under- 
stood was  given  for  the  purchase  of  the  orig- 
inal stock  of  goods,  and  that  he  could  not  pay 
it  They  knew  nothing  of  his  mercantile 
transactions,  but  supposed  it  was  his  purpose 
to  Induce  his  brother  to  advance  the  $2,500, 
and  then  to  go  on  with  his  business.  From 
his  great  anxiety  to  have  the  note  held  by 
Schumpert  &  Go.  purchased  by  some  one  else, 
they  supposed  this  was  the  debt  that  was 
about  to  be  pressed  against  him.  Respond- 
ents deny  that  there  was  any  collusion  or 
confederacy  between  them  and  Goates  in  the 
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taJdng  of  the  mortgage.  By  way  of  cross 
petition,  they  submit  that  mider  the  facts 
aforesaid  they  are  entitled  to  be  first  paid  the 
full  amount  due  them  from  the  funds  now 
in  the  hands  of  the  receiver,  and  which  arise 
from  the  sale  of  the  mortgaged  property,  and 
they  pray  for  decree  that  the  receiver  pay 
over  to  them  the  amount  due  on  their  mort- 
gage fl.  fa.  Coates  filed  no  answer,  but  ac- 
knowledged service,  and  made  appearance 
through  his  attorney. 

Upon  the  trial  before  the  Juiy,  after  the  in- 
troduction of  the  evidence  for  plaintiffs,  Glegg 
&  Go.  moved  to  dismiss  the  case,  as  to  them, 
upon  the  ground  that  no  sufQcient  case  was 
shown  against  them  to  require  them  to  make 
proof,  or  to  entitle  plaintiffs  to  cany  the  case 
to  the  jury,  so  far  as  Glegg  &  Co.  were  con- 
cerned. Upon  the  consideration  of  this  mo- 
tion the  sworn  answer  of  Glegg  &  Go.  was 
used,  plaintiffs  relying  upon  certain  state- 
ments  therein  as  admissions.  The  court  sus- 
tained the  motion,  to  which  ruling  plaintiffs 
excepted.  A  verdict  was  directed  in  favor  of 
the  various  plaintiffs,  against  Goates,  for  the 
amounts  of  their  several  claims.  Upon  the 
call  of  the  case  for  trial,  in  response  to  a  no- 
tice served  upon  Qegg  &  Go.  to  produce  cer- 
tain checks,  etc.,  Glegg  testified  that  he  had 
had  certain  checks  given  by  Glegg  &  Go.  dur- 
ing December,  1889,  whlch*had  been  returned 
to  them  by  the  bank  upon  which  they  were 
drawn,  but  that,  according  to  his  custom,  said 
checks  had  been  destroyed  after  being  kept 
about  a  month. 

For  plaintiffs,  the  clerk  of  the  superior  court 
testified:  "Mr.  Dodson,  attorney  of  Glegg  & 
Go.  came  to  me  on  December  12,  1889,  and 
the  next  morning.  It  was  seven  o'clock,  or  a 
little  later,  when  I  arrived  at  the  ofllce,  but 
neither  of  the  firm  of  Dodson  &  Son  had  then 
arrived.  They  came  in  about  eight  o'clock. 
Mr.  Dodson  asked  me  to  come  early  in  the 
morning.  I  suppose  he  asked  me  to  be  there 
at  that  time  to  foreclose  the  mortgage.  It 
turned  out  that  it  was  to  foreclose  the  mort- 
gage. I  do  not  remember  whether  he  asked 
me  to  come  earlier  than  usual  or  not  It 
might  have  been  a  little  earlier  than  usuaL 
The  days  are  short  at  that  time.  The  supe- 
rior court  was  then  in  session.  It  was  noth- 
ing unusual  to  foreclose  a  mortgage  at  that 
time  of  day.  I  have  issued  many  after  sup- 
per. I  do  not  think  the  court  hardly  ever  met 
before  8:30  o'clock'  at  that  time,— 4iardly  be- 
fore 9,  I  reckon,  in  December,— but  I  would 
be  up  here,  arranging  my  papers,  and  getting 
ready  for  court  It  Is  not  very  customaiy  to 
issue  mortgage  fl.  fas.  before  the  mortgage 
is  due,  but  sometimes  it  is  done.  There  might 
have  been  legal  grounds  for  it" 

C.  G.  Minter  testified:  **The  latter  part  of 
1888,  I  began  working  for  Goates  as  sales- 
man. He  was  selling  clothing,  shoes,  and 
furnishing  goods.  He  had  bought  the  stock 
the  latter  part  of  November,  and  I  began 
working  for  him  the  1st  of  December.  Soon 
afterwards  we  made  a  pretty  accurate  In- 


ventoiy  of  the  shoes,  and  a  rough  inventory 
of  the  other  goods.  The  inventory  of  the 
shoes,  at  cost  price,  amounted  to  $900  or  $1,- 
100.  Second-hand  stock  were  then  worth 
fifty  or  sixty  cents  on  the  dollar.  The  shoes 
were  pretty  clean  stock,  but  the  clothing  was 
Just  odds  and  ends.  The  whole  stock  would 
have  invoiced  $1,500  or  $1,800,  and,  at  a  fair 
market  price,  would  have  been  worth  from 
$800  to  $1,000.  I  don't  know  where  Goates 
got  those  goods.  The  boot  and  shoe  ^compa- 
ny had  been  in  business  there  before  he 
bought  the  stock,  and  they  bought  the  bank- 
rupt stock  of  Buchanan  at  public  sale.  I 
do  not  know  who  composed  the  boot  and 
shoe  company,  but,  while  they  were  in  busi- 
ness t!here,  Hugh  Brown  was  working  there; 
and  I  think  Coley  Pickett  was  around  there 
some,  and  also  A.  K.  Schumpert,  Pickett's 
brother-in-law.  I  remained  there  until  April 
L  1889.  '  The  A.  W.  Mann  bill  of  goods  was 
bought  by  Goates  from  White,  a  traveling 
salesman,  in  January,  1889.  Up  to  the  time 
that  I  left  there,  all  the  replenishing  of  the 
stock  was  one  bill  of  clothing  and  a  bill  of 
shoes,  which  shoes  were  about  sold  out  be- 
fore I  left  It  was  not  a  very  big  order.  In 
January,  1889,  the  money  value  of  the  stock 
of  goods  did  not  exceed  $1,000.  The  state- 
ment dated  January  5,  1889,  I  think,  is 
signed  in  Goates'  handwriting.  That  state- 
ment, as  to  the  stock  of  goods,  is  false.  A 
liberal  estimate  on  the  stock  would  have 
been  from^  $1,500  to  $1,800.  I  do  not  know 
whether  the  item  in  the  statement  as  to 
the  amount  of  cash  on  hand  is  true  or  not 
and  know  of  nothing  to  show  that  It  is  not 
true,'  except  that  Goates  would  frequently 
put  off  little  bills  until  he  could  take  in 
some  cash.  When  I  left  him,  the  amount  of 
stock  was  less  than  when  I  went  there.  The 
shoes  we  had  sold  at  good  prices,  but  the 
clothing  we  found  very  unsalable.  It  would 
hardly  fit  anybody,  and  a  great  deal  of  it 
was  old.  We  took  a  rough  inventory  of  the 
shoes,  but  I  do  not  think  we  took  an  inven- 
tory of  the  clothing.  I  Just  speak  from  my 
observation,  and  what  I  knew  of  the  mer- 
cantile business,  which  I  have  been  in  five 
or  six  years.  Goates  did  not  get  a  lot  of 
shoes  from  ThomasviUe  after  I  went  there. 
The  shoes  had  H.  G.  Pickett's  name  In  them, 
but  I  do  not  know  that  they  came  from 
Thomasville.  It  Is  my  recollection  that  Bu- 
chanan did  .not  carry  any  shoes  in  his  stock. 
After  the  boot  and  shoe  company  bought  out 
Buchanan,  they  had  a  sort  of  rush  sale,  with 
cut  prices,  and  sold  from  that  stock  from  the 
time  the  Buchanan  stock  was  sold,  about 
September  or  October  1st,  until  the  last  of 
November.  Fifty  cents  in  the  dollar  was  the 
value  of  the  goods.  Judging  a  bankrupt 
stock.  Goates  did  not  sell  them  at  that  price 
He  rated  them  at  cost  prices.  This  is  the 
way  we  invoiced  them.  The  goods  I  invoiced 
amounted  to  $900,  $1,100;  cost  that  from  the 
manufacturers,  and  were  worth  that  at  re- 
talL    I  do  not  know  what  was  the  value  of 
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the  other  stock— dothlng  iind  hats— that  had 
coiQe  oyer  from  the  Buchanan  stock.  I  only 
estimate  It  at  $500.  We  made  a  pretty  ac- 
curate inyentory  of  the  shoes.  I  do  not 
knoir  that  we  did  of  the  other  goods.  I  did 
it  myself.  I  do  not  know  that  Ooates  did. 
It  was  about  the  time  that  he  was  making 
a  statement  to  somebody,  and  I  reckon  that 
was  why  It  was  done.  He  asked  that  It 
should  be  done.  There  was  not  orer  $500,  or 
possibly  $800,  worth  of  Unything  besides  the 
shoes.    Some  of  the  hats  were  very  old." 

Thornton  Wheatley  testified:  "A  veiy 
short  time  before  the  selling  out  of  his  stock, 
Coates  came  to  me  to  borrow  about  $1,000 
or  $1,500;  saying  he  would  have  to  have  It, 
or  would  have  to  close  out  his  business  or 
stock.  I  think  he  made  a  rough  statement 
of  the  condition  of  the  business,  and  Inform- 
ed me  that  there  ya&  a  mortgage  on  the 
stock,  the  amount  of  which  I  could  not  state, 
but  my  Impression  Is,  It  was  some  four  or 
five  thousand  dollars.  I  told  him  that  If  I 
had  the  money  I  would  not  advance  It  on 
stock  already  mortgaged  as  fuUy  as  that 
was.  He  said  that  It  need  not  be  in  the 
way;  that  he  could  arrange  that  mortgage^ 
or  had  arranged  It,— could  arrange  It  so  that 
it  would  be  out  of  the  way,  and  not  be  in 
the  way  of  a  good  security  for  the  loan.  My 
recollection  Is  that  he  said  the  mortgage 
was  in  favor  of  Clegg,  or  Clegg  &  Co.  After 
refreshing  my  memory  from  an  affidavit.  It  is 
my  recoUection  he  said  the  mortgage  was  in 
faror  of  Clegg  &  Co.  This  Interview  was  a 
very  few  days— within  five  days— before 
Ooates  was  closed  up;  within  five  days  of 
the  date  of.  the  mortgage." 

J.  R.  Shaw  testified:  "Before  Coates  was 
closed  up,— I  think.  In  the  fall  of  1889,— he 
asked  me  to  lend  him  $2,500,  and  said  he 
was  a  little  pressed,  and  If  I  would  do  it 
he  would  be  all  right  He  had  on  a  piece  of 
paper  a  sort  of  statement  of  his  aifalrs,  and 
as  soon  as  I  glanced  at  it  I  would  not  have 
let  him  have  the  money,  because  I  would 
have  felt  like  I  would  have  never  got  It  back. 
In  the  statement  there  were  two  mortgages 
on  the  stock,— one  for  $4,200  or  $4,800,  which 
I  think  was  in  favor  of  Clegg,  or  Clegg  & 
Co.,  and  $1,500  in  favor  of  Roney.  I  told 
him  the  stock  wopld  not  bring  more  than 
that,  and  what  little  was  owing  him  he 
need  not  count.  If  he  wanted  to  raise  money 
quick  on  It  He  said  that  trade  would  prob- 
ably be. better,  and  that  he  must  have  $2,- 
600.  I  told  him  It  was  out  of  the  question. 
He  said  that  Olegg's  mortgage  was  the  first 
mortgage,  that  Honey's  would  have  to  be 
settled  In  ftiU,  and  that  the  Clegg  mortgage 
could  be  cut  considerably,  or  arranged  some- 
bow,— I  Just  do  not  know  how  now,— could 
be  cut  down,  or  scaled,  or  arrangements 
made  to  extend  it  along,  and  arrange  it  so 
as  for  me  to  come  In  ahead  of  that  mort- 
l^age.  I  do  not  remember  his  saying  that 
tbe  Ciegg  mortgage  could  be  got  out  of  the 
way,  nor  that  if  he  could  get  $2,500  he  could 


take  up  the  Clegg  mortgage  I  bought  that 
stock  of  Coates'  at  the  receiver's  sale,  and 
paid  $6»100.  It  invoiced  about  $12,000,  and 
twenty-five  per  cent  had'  been  added  to  It  I 
bought  the  stock  expecting  to  make  some 
money  on  it,  and  did  make  some.  I  know 
that  Coates  sold  nearly  all  the  Buchanan 
stock  out  In  May  or  June,  1889,  I  would 
suppose,  Coates'  stock  would  amount  to 
about  $5,000  or  $6,000,  after  the  spring  busi- 
ness is  over,  preparatory  to  going  into  fall 
business.  I  looked  over  the  stock  before  I 
bought  It  The  clothing  was  nearly  all  new, 
but  the  balance  was  not,  but  being  furnish- 
ing goods,  and  things  of  that  kind,  only  fill- 
ed in  the  gaps  usual  in  stock.  1  have  been 
in  the  mercantile  business  about  36  years, 
and  liave  bought  a  good  many  bankrupt 
stocks.  Shoes  of  good  quality  are  staple 
stock,  and  ought  to  bring  cost  at  retail.  The 
Buchanan  stock  was  a  good,  fair  stock,  and, 
I  suppose,  was  about  a  $10,000  stock.  Coates 
was  attentive  to  his  business,  and  energetic 
and  active,  so  far  as  I  know." 

F.  A.  Hooper  testified:  "On  the  day  the 
mortgage  from  Coates  to  Clegg  &  Co.  was 
given,  I  was  In  the  Bank  of  Americus,  and 
Clegg  was  there,  and  the  cashier  was  count- 
ing out  to  him  a  good,  large  amount  of 
money.  My  attention  was  called  to  his 
check,  and  it  was  a  check  from  Clegg  &  Co. 
to  Coates  or  bearer.  There  were  eight  piles 
of  bills,  of  $500  each,  and  some  smaller 
change.  The  cashier  asked  Clegg  if  he  want- 
ed to  deposit  the  money,  or  wanted  the  cash, 
and  Clegg  got  the  money  and  went  off  with 
it  At  that  jtlme  Clegg  &  Co.  were  doing  a 
large  wholesale  business,  and  that  amount 
was  no  astonishing  amount  to  Clegg."  The 
cashier  of  the  Bank  of  Americus,  who  also 
served  as  teller  in  December,  1889,  testified 
that  $4,346.72  was  paid  on  a  check  of  Clegg 
&  Co.  by  the  bank  on  December  7, 1889,  and 
another  check  for  $165.60;  that  about  the 
time  Coates  was  reported  to  have  sold  out,  or 
something  of  that  kind,  witness  remembered 
having  paid  a  check  of  some  three  or  four 
thousand  dollars  to  Clegg;  that  witness  at- 
tested the  mortgage,  was  present  at  its  exe- 
cution, and  did  not  remember  to  have  seen 
any  money  passed  between  the  parties  to 
the  paper,  and.  If  as  large  an  amount  as  was 
mentioned  in  the  mortgage  had  passed  be- 
tween the  parties  at  the  time,  he  thought  he 
would  haVe  remembered  it;  that  the  amount 
mentioned  in  the  paper  was  $4,346.72,— just 
the  same  amount  as  that  In  the  check,— and 
he  paid  the  same  sum  to  Mr.  Clegg;  that  he 
did  not  remember  that  Clegg  was  present 
when  he  witnessed  the  mortgage;  that  at 
that  time  Clegg  &  Co.  were  solvent,  doing  a 
large  wholesale  business,— he  thought,  worth 
$40,000  or  $50,000  or  more,— and  it  was  noth- 
ing unusual  for  them  to  make  large  dei)osits 
and  draw  large  checks;  that  it  was  not  usual 
to  give  checks  in  payment  of  their  debts,  paya- 
ble to  a  certain  party  or  bearer,  and  collect  the 
money  on  it  themselves,  using  the  check  as  a 
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memorandom,  though  that  was  sometlmea 
done.  Plaintiffs  introduced  evidence  proYing 
the  Tarious  accounts  in  their  faror  against 
€k>ates,  which  were  not  disputed*  These  ac- 
counts amounted  to  between  five  and  six  thou- 
sand dollars,  and  were  created  at  yarious 
dates  from  May  29  to  December,  1SS9,  except 
^ne  of  A.  W.  Mann  for  $593.07  from  January 
16  to  September  19,  1889.  Plaintiffs  intro- 
duced also  a  written  statement  made  by 
Coates,  January  5,  1889,  in  which  he  stated: 
Amount  stock  on  band,  $7,500;  cash  on  hand, 
$600;  owed  for  merchandise  not  due,  $600; 
total  amount  of  capital  employed  $8,700,— and 
no  mortgages  or  notes.  Also,  statement  made 
by  Goates,  October  7,  1889,  that  he  succeeded 
Buchanan;  that  stock  on  hand  when  he  began 
November  1,  1888,  invoiced  $5,700;  that  he 
paid  for  it  $4,700  cash,  all  his  own  money; 
that  he  owed  nothing  for  borrowed  money; 
that  he  had,  October  7,  1SS9,  stock,  $8,000,  on 
which  he  owed  $3,000,  and  his  net  wo^th  was 
$5,000. 

J.  W.  Beasley  testified:  "Am  trayellng  re- 
porter for  the  American  Boot  &  Shoe  Com- 
pany, a  commercial  agency  publishing  annual- 
ly detailed  reports  of  the  credit  and  standing 
of  boot  and  shoe  buyers  throughout  the  United 
States,  which  reports  are  furnished  to  manu- 
facturers and  Jobbers  of  boots  and  shoes,  sub- 
scribers to  the  reporting  company.  I  called 
on  Goates  in  May,  1889,  told  him  my  business, 
and  asked  him  for  a  statement  of  his  affairs 
for  publication.  In  response  he  said:  *Stock, 
$7,000;  boots  and  shoes,  $2,000;  insurance, 
$6,000;  trade,  cash;  merchandise  indebted- 
ness, $1,500;  rent,  $600;  no  borrowed  money.' 
This  report  was  printed  by  the  American  Boot 
&  Shoe  Reporting  Ck)mpany  in  their  report 
for  1889.  Wright  &  Richards  [of  petitioners] 
have  for  several  years  been  subscribers  to  said 
commercial  reports.  This  report  was  sent  to 
them  on  June  26,  1889,  and  to  other  subscrib- 
ers." B.  T.  Wright  testified  that  Wright  & 
Richards  received  this  report,  and  In  accepting 
the  order  of  Coates,  and  shipping  to  him  the 
goods  sold  by  them  to  Ooates,  they  relied 
wholly  upon  his  statement  as  contained  in  said 
report  Plaintiffs  introduced  also  the  state- 
ment made  by  Coates  "for  the  benefit  of  Ban- 
ner Bros,  [of  petitioners],  and  In  order  to  ob- 
tain merchandise  of  them  on  credit,"  of  date 
September  15,  188a  In  this  statement  It  was 
set  forth:  That  Coates  bought  out  the  shoe 
and  clothing  company  November  1,  1888,  for 
$4,700  cash,  which  he  had  saved  from  salary, 
etc.  That  he  had  stock,  $8,000;  cash  in 
bank,  $200;  notes  and  accounts,  $250.  That 
his  liabilities  were:  Merchandise  due,  $200; 
merchandise  not  due,  new  purchases,  $3,300; 
and  borrowed  money,  none.  And  that  his 
safe  net  surplus  was  $4,500.  Banner  testified 
that  the  credit  extended  by  Banner  Bros,  was 
on  the  faith  of  said  statement  There  was 
evidence  that  the  credit  extended  by  Cochran, 
Baird  &  Levi  (of  petitioners)  was  on  the  faith 
of  the  statement  to  Banner  Bros.,  to  which 
statement  they  had  been  referred  by  Coates. 


Further,  that  the  credit  extended  by  Auer- 
bach  to  Coates  was  on  a  verbal  statement 
made  to  him  by  Coates,  that  Coates  had  a 
capital  of  $5,000,  all  his  own  money,  carried 
a  stock  of  $8,500,  and  had  no  liabilities  except 
what  he  was  buying  then.  It  was  shown 
that  the  credit  extended  by  Newhoff  &  Son 
to  Coates  was  on  the  faith  of  statements  of 
mercantile  agencies,  and  that  the  credit  ex- 
tended by  Mack  (of  petitioners)  was  on  the 
fiilth  of  written  statements  made  by  (Doates 
to  Mann.  J.  L.  Anderson  testified:  In  De- 
cember, 1889,  representing  Rountree  &  Bro., 
he  visited  Americus  to  settle  the  claim  they 
liad  against  (Coates,  and  had  a  conversation 
with  Coates,  in  which  Coates  stated,  In  re- 
gard to  about  $4,000  claimed  to  be  due  by 
Ck)ates  to  Clegg  &  Co.,  that  he  (Ckmtes)  re- 
ceived this  money  in  cash  from  Clegg  &  Co. 
as  borrowed  money,  and,  on  being  further 
questioned  as  to  what  became  of  said  money, 
stated  that  his  books  would  show.  Witness 
could  get  from  Coates  no  more  satisfactory 
answer.  Plaintiffs  put  In  evidence  also  the 
note  and  mortgage  to  CJlegg  &  Co. 

(Clarke  &  Hooper,  Outts  &  Hlxon,  IiumpUn 
&  Nisbet,  and  Ansley  &  Ansley,  for  plaintlffB 
hi  error.  Jas.  Dodson  &  Son,  Fort  &  Watson, 
and  B.  A.  Hawkins,  for  defendants  hi  etroi; 

PER  CURIAM.   Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


BLACK  V.  FRITZ. 


(98  Ga.  32) 


(Supreme  Court  of  (Georgia.     Jan.  13,  1896.) 
CiTr  Court— JnBi8DionoN<^TiTi.B  to  Land— Ao- 

TION   ON    NOTK— PlBADINO.  • 

L  That  the  defence  to  an  action  upon  prom- 
issory notes  for  the  price  of  land  held  by'  the 
defendant  under  a  bond  for  titles  from   the 

{)laintiff  was  failure  of  consideration,  on  the  al- 
eged  ground  that  the  plaintiff  did  not  have, 
and  coneequently  could  not  make,  a  good  title 
to  the  land  in  question,  did  not  render  the  case 
one  "respecting  titles  to  land,"  and  thus  deprive 
the  city  court  (m  which  the  action  was  brought) 
of  jurisdiction  to  entertain  and  render  a  judg- 
ment .therein.  In  such  a  case  the  title  to  the 
land  was  only  incidentally  or  collaterally  in- 
volved. 

2.  This  case,  upon  Its  merits,  is  controlled 
bj  the  decision  in  Black  v.  Walker  <this  term) 
26  S.  E.  — . 

(Sylhibns  by  the  Court) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  J.  A.  Fritz  against  D.  C.  Black. 
From  an  order  overruling  a  demurrer  to  the 
plea,  defendant  brings  error.    Affirmed. 

W.  W.  Haden  and  John  C  Reed,  for  plain- 
tiif  in  error.  Thos.  W.  Latham,  for  defend- 
ant in  error. 


SIMMONS,  a  J.    Fritz  sued  Black  In  the 
city  court  of  Atlanta  upon  certain  promlB- 
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■017  notes  glyen  for  part  of  tbe  purchase 
money  of  land.  Black  filed  a  ptoa  in  wbicb 
te  alleged  that  be  bad  contracted  for  tbe  pur- 
cbaae  of  tbe  land  on  the  faith  of  tbe  plain- 
tiff haying  a  good  title  to  the  same,  taldng 
from  the  plaintiff  a  l>ond  conditioned  for  tbe 
making  to  him  by  plaintiff  of  a  good  and  suf- 
ficient title  on  payment  of  the  notes»but  that 
he  had  since  had  the  title  layestigated,  and 
liad  diecoyered  that  the  plaintiff  did  not  haye 
a  good  title..  He  offered  to  deliyer  up  tbe 
bond  for  title,  and  to  sorrender  possession  of 
tbe  land,  and  prayed  that  tbe  contract  of  sale 
be  rescinded,  and  for  judgment  against  tbe 
plaintiff  for  tbe  sums  already  paid  him.  The 
plea  did  not  allege  insolyency  of  the  plain- 
tiff, nor  any  ouster  by  the  defendant  from  tbe 
land,  and  upon  this  ground  it  was  demurred 
to.  Tbe  court  sustained  the  demurrer,  and  tt> 
this  ruling  the  defendant  excepted.  Subse- 
quently, tbe  defendant  demurred  orally  to  tbe 
declaration,  on  the  ground  that  tbe  court 
had  no  jurisdiction  of  the  case,  it  being  a 
case  respecting  titles  to  land,  and  the  consti- 
tution declaring  that  'the  superior  court  shall 
haye  exdusiye  jurisdiction  in  cases  respect- 
ing titles  to  land."  Ck)de,  i  6139.  The  court 
oyerruled  this  demmrer,  and  to  this  ruliug, 
also,  tbe  defendant  excepted. 

1.  ^he  court  was  right  in  oyerruling  the 
demurrer  to  the  dechiratlon.  The  mere  fact 
that  tbe  notes  sued  upon  were  for  the  pur* 
chase  price  of  land  did  not  render  the  case 
one  "respecting  titles  to  land,"  within  the 
meaning  of  the  constitution.  This  question 
has  been  settled  by  yarious  adjudications  of 
this  court  See  Smith  y.  Bryan,  34  Ga.  63; 
Biyins  y.  Biyins»  37  Ga.  346;  Beckwitb  y. 
McBride,  70  Ga.  644.  In  such  a  suit  tbe  title 
to  land  is  only  incidentally  or  collaterally  in- 
yolyed.  In  Smith  y.  Bryan,  supra,  it  is  said 
that  "cases  respecting  titles  to  land,"  in  tbe 
intendment  of  tbe  constitution,  are  "qases  in 
which  the  plaintiff  asserts  his  title  to  the  land 
in  question,  and  depends  for  a  recoyery  upon 
bis  maintenance  of  it,  or  to  supply  a  link  in 
tbe  chain,  wanting  by  reason  of  accident  or 
other  cause."  The  jurisdiction  of  tbe  court 
oyer  the  subject-matter  of  tbe  plaintiff's  peti- 
tion, of  course,  could  not  be  affected  by  tbe 
matter  set  up  in  tbe  defendant'fif  plea. 

2.  Tbe  case,  upon  its  merits,  is  controlled  by 
the  decision  in  Black  y.  Walker  (this  term)  26 
'&  E.  — .  According  to  that  decision,  the 
court  did  not  err  in  sustaining  tbe  demurrer  to 
tbe  plea  aboye  mentioned.  Judgment  affirm- 
ed. 

(97  Ga.  722) 

MBLSON  T.  PHOENIX  INS.  CO.  OP 
BROOKLYN. 

MARIL  y.  HOME  INS.  GO.  OF  NEW 

ORLEANS. 

(Supreme  Court  of  Georgia.     Feb.  7,  1886.) 

I«SUB42rC»  POLIGT^LlMITATION  OF  AOTIOR. 

It  being  stipulated  in  a  policy  of  insur- 
that  no  action-  thereon  should  be  sustain- 


able against  the  insurance  company  unless 
commenced  within  12  months  next  after  a  loss 
should  occur,  an  action  brought  after  the  lapse 
of  tliat  period  was  barred,  although  it  purport- 
ed on  its  face  to  hare  been  a  renewal  of  a 
preyiouB  action  which  was  instituted  within 
the  time  limited,  and  to  luiye  been  brought  with- 
in 6  mouths  after  the  granting  of  a  nonsuit  in 
the  first  action. 
(SyUabuB  by  the  Court) 

Error  from  superior  court,  Clayton  county; 
R.  H.  Clark,  Judge. 

Actions  by  D.  P.  Melson  against  the  Phoe- 
nix Insurance  Company  of  Brooklyn,  N.  Y., 
and  by  one  Maril  against  the  Home  Insur- 
ance Company  of  New  Orleans.  Judgments  • 
for  defendants,  and  plalijtiffs  bring  error.  Af- 
firmed. 

C.  W.  Hodnett,  J.  B.  Hutcheson,  and  J.  S. 
Boynton,  for  plaintiffs  in  error.  Glenn,  Sla- 
ton  &  Phillips,  for  defendants  in  eror. 

LUMPKIN,  J.  These  were  actions  against 
fire  insurance  companies.  In  the  first  case 
the  policy  contained  a  stipulation  that  no 
suit  or  action  thereon  should  be  sustainable 
against  the  company  "unless  such  suit  or 
action  shall  be  conmienced  within  twelye 
months  next  after  the  loss  shall  occur." 
The  policy  sued  on  in  the  second  case  stipu- 
lated that  no  suit  or  action  thereon  should 
be  sustainable  "unless  commenced  within 
twelye  months  next  after  tbe  fire."  In  each 
case  an  action  was  in  fact  begtin  within  the 
time  limited  by  the  policy,  a  nonsuit  grant- 
ed, and  a  new  action  brought  within  6 
months  from  the  rendition  of  the  Judgment 
of  nonsuit,  but  after  the  expiration  of  the 
specified  12  months.  The  two  cases  stand 
ui>on  substantially  the  same  footing,  and  In- 
yolye  the  same  question,  yiz.:  Is  a  second 
action  upon  such  a  policy,  commenced  after 
the  lapse  of  the  period  therein  mentioned, 
in  renewal  of  a  previous  action  duly  brought, 
barred,  when  the  second  action  is  begun 
within  6  months  of  the  granting  of  a  non- 
suit in  the  first?  This  court  has  decided 
that  a  contract  limitation  upon  the  right  to  . 
sue,  fixing  a  shorter  period  than  that  al- 
lowed by  statute,  is  lawful,  •'provided  the 
period  fixed  be  not  so  unreasonable  as  to 
raise  a  presumption  of  imposition  or  undue 
advantage,  in  some  way.*-'  Brown  v.  Insur- 
ance Co.,  24  Ga.  97,  in  which  a  6-months 
limitation  was  sustained;  Underwriters' 
Agency  v.  Sutherlln,  55  Ga.  266,  where  the 
limitation  was  12  months.  •See,  also.  In- 
surance Co.  V.  Wells.  83  Va.  736,  3  S.  E.  349. 
Section  2932  of  the  Code,  which  gives  a 
plaintiff  who  is  nonsuited  the  right  to  re- 
new his  action  within  6  months,  has  no  ap-  . 
plication.  It  is  only  a  part  of  the  law  of 
limitations,  and  where  the  parties,  by  agree- 
ment, make  a  fixed  ar.d  unqualified  limita- 
tion for  themselves,  they  abandon  all  the 
legal  regulations  on  the  subject,  and  conse- 
quently must  stand  upon  their  contract  as 
written.  Where  a  party  binds  himself  ab- 
solutely to  sue  within  12  months,  or  not  at 
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an,  It  would  be  a  radical  and  material  de- 
parture from  the  contract  to  allow  such  a 
variance  from  its  iilain  terms  as  would  hare 
resulted  from  a  proviso  dedarinir  that  a  suit 
brought  within  that  time  might  be  renewed 
within  6  months,  in  case  of  nonsuit  To 
subject  the  rule  of  the  contract— which  lias 
taken  the  place  of  the  rule  of  the  law—to 
an  exception  like  this  would,  in  our  judg- 
ment, be  totally  unwarranted.  When  the 
plaintiffs  in  these  cases  waived  the  right 
to  rely  upon  the  law  of  limitations,  they 
waived  everything  which  any  part  of  the 
law  on  the  subject  provided  for  their  bene- 
fit 

It  was  earnestly  argued  that  these  policies 
contained  other  stipulations  requiring  many 
things  at  the  hands  of  the  insured  as  pre- 
requisites to  the  right  to  sue,  which,  in  ef- 
fect rendered  the  12-months  limitation  un- 
reasonable, for  the  reason  that  in  certain 
contingencies  this  period  would  actually  ex- 
pire before  the  insured  could  do  all  that  was 
incumbent  upon  him  before,  under  the  terms 
of  his  policy,  be  could  bring  an  action.  So 
far  as  the  present  cases  are  concerned,  it  is 
a  sufficient  answer  to  this  contention  to  say 
that  in  each  the  action  was  begun  within 
the  12  months,  and  it  is  therefore  clear  that 
neither  policy  contained  anything  creating 
an  insurmountable  obstacle  to  so  doing.  If, 
in  a  given  case,  there  should  be  in  a  policy 
stipulations  which.  In  their  practical  opera- 
tion, rendered  the  limitations  therein  pro- 
vided for  so  unreasonable  as  to  cause  im- 
position upon,  or  undue  hardship  to,  the  in- 
sured, the  matter  might  present  a  different 
aspect,  but  no  question  of  this  kind  is  now 
before  us. 

The  leading  case  of  Riddlesbarger  v.  Insur- 
ance Co.,  7  Wall.  386,  Is  exactly  In  point 
It  was  there  held  that  the  stipulation  in  the 
policy  as  to  limitation  was  not  against  the 
policy  of  the  statute  of  limitations,  and  was 
valid,  and  also  that  ''The  action  mentioned 
in  the  condition,  which  must  be  commenced 
within  the  twelve  months,  Is  the  one  which 
is  prosecuted  to  Judgment  The  failure  of 
a  previous  action,  from  any  cause,  cannot 
alter  the  case,  although  such  previous  action 
was  commenced  within  the  period  pre- 
scribed." This  case  was  decided  with  ref- 
erence to  a  Missouri  statute  which  allows 
one  who  "suffers  a  nonsuit"  to  renew  the  ac- 
tion within  one  year  afterwards.  In  Mc- 
Elroy  V.  Insurance  Co.  (Kan.)  29  Pac.  478, 
the  policy  stipulated  that  no  action  upon  it 
should  be  sustainable  "unless  commenced 
within  twelve  months  next  ensuing  after 
the  fire";  and  it  was  held  that  neither  the 
statutes  of  limitations  of  Kansas,  nor  their 
exceptions,  had  any  application  to  the  con- 
ventional limitation  prescribed  by  the  policy. 
The  plaintiff  brought  his  first  action  in  time, 
and,  though  it  was  dismissed  "without  prej- 
udice to  a  further  action,"  the  second  suit, 
commenced  more  than  one  year  after  the 
fire,  was  held  to  be  too  late.    The  case  of 


Arthur  r.  Insurance  Co.,  78  N.  T.  466,  which 
is  quite  similar  as  to  its  facts,  and  which 
has  been  often  cited,  supports  the  rule  for 
which  we  are  contending.  It  is  thu^  stated 
in  Wilson  v.  Insurance  Co.,  27  Vt  00:  "A 
stipulation  In  a  policy  of  Insurance  that  do 
action  shall  be  sustainable,  unless  com- 
menced within  twelve  months  after  the  loaa, 
is  binding,  and  bars  a  suit  commenced  after 
that  time,  even  though  a  prior  suit  was 
commenced  within  the  twelve  months  and 
failed  without  fault  on  the  part  of  the  plain- 
tiff." This  opinion  was  >  delivered  by  the 
eminent  Chief  Justice  Redfleld.  See,  also, 
Insurance  Co.  v.  Hocking,  18  AtL  614,  180 
Pa.  St  170;  McFarland  v.  Insurance  Co.,  6 
W.  Va.  437;  Fullam  v.  Insurance  Co.,  7 
Gray,  61,— ail  of  which  are  pertinent  It 
would  not  be  difficult  to  extend  this  list 

The  text  writers  below  cited  are  upon  the 
same  line.  Referring  to  actions  like  those  now 
in  hand,  it  is  said  in  2  May,  Ins.  §  488:  "^or 
can  such  suit  brought  after  the  ezpiiation  of 
the  time  limited,  although  a  prKur  suit  brought 
within  the  limited  period  may  have  been  non- 
suited, or  Judgment  thereon  arrested,  be  main- 
tained. The  condition  is  without  exception, 
and  the  exceptions  of  statutes  of  limitations 
cannot  be  imported  into  it  by  the  court" 
The  following  is  taken  from  Ostr.  Ins.  §  291: 
"Where  suit  is  comm^iced  within  the  time 
provided  in  the  policy,  and  afterwards  dis- 
continued for  any  reason,  and  a  second  suit 
brought  after  the  expiration  of  the  time,  the 
bringing  of  the  first  suit  within  the  term  will 
not  save  the  second  one  from  being  barred." 
The  decision  In  Burton  v.  Insurance  Co.,  26 
Ohio  St  467,  does  not  support  the  contention 
of  the  plaintiffs  In  error.  What  was  done 
in  that  case  amounted  to  no  more  than  a^ow- 
Ing  an  amendment  of  the  original  summons, 
which  was  defective;  the  effect  being  to  keep 
in  court  the  case  first  brought,  and  not  to 
allow  the  bringing  of  another  suit  In  2 
Wood,  Ins.  §  467,  It  is  said  that:  "An  action 
is  deemed  to  be  commenced  when  the  sum- 
mons or  writ  is  Issued.  Consequently,  if  an 
action  is  commenced  within  the  time  limited, 
the  assufed's  rights  are  preserved,  even 
though,  by  reasonable  diligence,  the  assured 
fails  to  obtain  service  thereof  upon  the  in- 
surer." This  is  not  inconsistent  with  our  rul- 
ing in  the  cases  before  us;  and  while  the  caae  . 
of  Insurance  Co.  v.  Hall,  12  Mich.  202,  which 
the  author  cites,  supports  the  text,  to  the  ex- 
tent of  the  language  above  quoted,  it  is  not 
authority  for  the  proposition  that  an  entlr^y 
new  action  could  be  brought  against  the  in- 
surance company  after  the  expiration  of  the 
conventionaJ  limitation*  In  that  case  the 
summons  or  writ  was  issued  before  the  12 
months  had  elapsed,  but  was  not  served  with- 
in the  12  months,  because  the  defendant  could 
not  be  found.  The  court  simply  held  that  the 
action  had  been  commenced  by  the  filltkg  of 
the  original  writ  To  the  same  effect  is  the 
case  of  Schroeder  v.  Insurance  Co.,  104  HI. 
71.   Mr.  Wood  cites  no  decision,  save  that 


GA.) 


BITCH  f>.  MASONS'  FHATEBNAL  AGO.  ASS'N. 


191 


rendered  In  Iiunirance  Co.  v.  Fellowes^  1  Din. 
217,  wliich  seema  to  directly  stistalii  hla  view 
annoiinced  In  the  Bame  section,  on  pa^es 
1026  and  1027,  that  the  ruling  in  the  Vermont 
case  (Wilson  v.  Insurance  Co.,  supra)  "is  not 
believed  to  be  sound  doctrine,  either  upon  the 
score  of  morality,  Justice,  or  fair  construction; 
and  the  doctrine  of  the  Michigan  case  com- 
mends itself  most  favoraUy,  and  expresses 
the  best  and  soundest  rule."  We  cannot  as- 
sent to  the  correctness  of  the  decision,  or  ac- 
cept the  author's  conclusion.  In  Rosenbaum 
V.  Insurance  Co.,  87  Fed.  7,  the  effect  of  the 
court's  action  was  merely  to  keep  in  force  the 
original  action;  and  practically  the  same  thing 
was  accomplished  in  Jacobs  v.  Insurance  Co. 
(Iowa)  53  N.  W.  101,  though  the  latter  case 
bears  a  little  more  strongly  than  the  former 
in  favor  of  the  contention  of  the  plaintlfls  in 
error.  There  are  doubtless  other  cases  tend- 
ing more  or  less  in  the  same  direction,  but  the 
soundness  of  the  rule  laid  down  in  the  Bid- 
dlesbarger  Case  is  established  by  the  decided 
weight  of  reason  and  authority.  Some  of  the 
cases  endeavor  to  make  a  distinction  between 
the  effect  of  stipulations  requiring  the  action 
to  be  brought  within  the  fixed  period  *'after 
loss,"  and  those  In  which  the  words  "after 
the  fire,"  or  "after  the  claim  shall  accrue," 
are  used.  If  any  such  distinction  exists  at 
all.  It  Is  Immaterial,  so  far  as  relates  to  the 
two  cases  with  which  we  are  now  dealing. 
Both  of  them  are  controlled  by  the  well-set* 
tied  rule  stated  by  Mr.  Justice  Jackson  in  the 
case  of  Imperial  Fire  Ins.  Co.  v.  Ck>os  Ck>.,  151 
U.  S.  463,  14  Sup.  Ct.  379,  which  (though  not 
similar  as  to  its  facts)  rests  upon  the  principle 
that  "contracts  of  insurance,  like  other  con- 
tracts, are  to  be  construed  according  to  the 
sense  and  meaning  of  the  terms  which  the 
parties  have  used;  and,  if  they  are  clear  and 
un&mbiguous,  their  terms  are  to  be  taken  and 
understood  in  their  plain,  ordinary,  and  pop- 
ular sense."  After  thus  arriving  at  the  true 
meaning  of  an  Insnrance  contract,  the  duty  of 
the  courts  to  enforce  it  accordingly  is  not  to 
be  questioned.   Judgment  affirmed. 

PBB  CUBIAM.  The  case  of  Marll  against 
the  Home  Insurance  Company  is  controlled 
by  the  decision  of  this  court  in  Melson  v.  In- 
surance Ck>.,  which,  upon  a  review  thereof,  is 
affirmed.   Judgment  affirmed* 
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BITCH  V.  MASONS'  FBATBBNAL  AGO. 
AS9N  OF  AMBBICA. 

(Supreme  Court  of  (Borgia.     May  19,  1896.) 

AonoH  OR  PouoT  —  Limitations  —  Demand  fob 
Arbitkatjon. 

1.  Where  a  policy  of  accident  Insurance 
contained  a  stipulation  in  these  words:  "No 
legal  proceedings  for  recovery  hereunder  shall 
be  brought  until  the  expiration  of  three  months 
after  receipt  by  the  association  of  acceptable 
proofs  of  loss,  and  the  association  shall  not  be 
required,  in  case  of  a  disagreement  between  the 
certificate  holder  and  the  beneficiary  and  the 


association  as  to  liability,  to  arbitrate  the  ques- 
tion of  liability,  as  by  the  rules  of  this  associa- 
tion it  is  proTiaed,  and  no  suit  shall  be  broaght 
at  all,  and  the  said  association  shall  not  be 
bonnd  to  arbitrate  at  ail,  unless  the  said  suit 
is  brought,  or  such  arbitration  is  in  writing  de- 
manded, within  one  year  from  the  date  or  the 
alleged  accident,  and  no  suit  shall  be  brought 
in  any  case,  except  to  enforce  payment  of  the 
award  of  the  said  arbitrators,  unless  the  asso- 
ciation refuse  to  arbitrate.**  Held^  that  wheth- 
er the  requirement  that  "no  suit  shall  be 
brought  in  any  case  except  to  enforce  payment 
of  the  award  of  the  said  arbitrators,  unless  the 
association  refuse  to  arbitrate,"  was  or  was  not 
reasonable,  an  action  brought  by  the  insured 
after  more  than  one  year  from  the  date  of  the 
alleged  accident,  he  having  made  no  demand 
for  an  arbitration,  was  too  Tate. 

2.  If,  in  any  event,  "overtures  for  a  settle- 
ment,*' or  "promises  to  pay"  on  the  part  of  the 
company,  or  "negotiations'*  between  it  and  the 
insured  tor  a  settlement,  can  have  the  effect  of 
extending  the  time  within  which  the  plaintiff 
may  commence  his  action  beyond  the  conven- 
tional limit  prescribed  by  the  policy,  there  was 
nothing  in  the  facts  of  the  present  case  to  con- 
stitute an  exception  of  this  kind,  and  it  does  not 
appear  that  there  was  any  conduct  on  the  part 
of  the  company  which  should  have  deterred  the 
plaintiff  from  bringing  his  action  within  a  year. 
(Syllabus  by  the  CJourt) 

Error  from  city  coart  of  Floyd;  6.  A.  H. 
Harris,  Judge. 

The  following  is  the  ofBcial  report: 

Rich  sued  the  Masons'  Fraternal  Accident 
Association  of  America  upon  an  accident  pol- 
i<*y  of  insurance.  The  suit  was  brought  No- 
vember 24,  1893.  The  policy  was  dated  Oc- 
tober 18,  1892.  It  stipulated,  among  other 
things,  that  the  association  would  pay  $1,000 
'If  the  certificate  holder  shall  lose  a  hand 
above  the  wrist  or  foot  above  the  ankle  as 
the  result  of  accident,  such  accident  as  is 
above  set  forth,  during  the  life  of  this  cer- 
tiflcate."  The  accident  in  question  was  al- 
leged to  have  occurred  on  or  about  November 
21, 1892,  by  which  petitioner  lost  a  foot  above 
the  ankle.  It  was  alleged,  aihong  other 
things,  that  defendant  had  paid  petitioner  on 
account  of  the  accident  $500  and  refused  to 
pay  the  remaining  $500.  After  the  introduc- 
tion of  the  evidence  for  plaintiff,  the  presid- 
ing Judge  directed  a  verdict,  for  defendant,  on 
the  following  grounds  and  in  the  following 
words :  "Under  the  12-months  limitation  cla  use 
In  the  eighth  paragraph  of  the  certificate  of 
Insurance,  I  do  not  see  how  you  can  travel 
in  this  case.  I  think  It  Is  sufficiently  dear 
that  you  have  to  sue  In  12  months  from  date 
of  accident;  an4,  more  than  12  months  hav- 
ing expired,  there  Is  but  one  possible  legal 
result."  Plaintiff  moved  for  a  new  trial,  and, 
his  motion  being  overruled,  excepted,  and 
brings  error.    Affirmed. 

The  moHon  was  upon  the  general  grounds 
that  the  verdict  was  contrail  to  law,  evidence, 
etc.  Further,  because  the  court  erred  in  di- 
recting a  verdict  for  defendant,  and  in  hold- 
ing as  above  stated;  plaintiff  contending  that 
it  was  shown  by  the  evidence  that  negotia- 
tions had  never  been  finally  concluded  be- 
tween defendant  and  the  plaintiff  or  his  at- 
torney with  regard  to  a  settlement  of  the 
amount    cisttned,    nor    had    defendant   ever 
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reached  final  decision,  or  made  posltiye  re- 
fusal to  settle  the  claim  of  loss.  Plaintiff  con- 
tended, farther,  that  such  holding  was  erroi 
because  defendant  had  paid  one-half  of  the 
claim  in  March,  1803,  and  hence  that  the  12r 
months  limitation  could  not  commence  to  ran 
until  that  date.  'Further,  that  it  oould  not 
commence  to  run  until  negotiations  of  settte- 
ment  had  been  terminated  between  the  par- 
ties, and  a  final  decision  or  refusal  had  been 
made  by  defendant  to  plaintifiT's  demand  for 
payment,  and  that  such  final  refusal  never 
was  made  by  defendant  Error  in  said  hold- 
ing, because  plaintiff  contends  that  said  eighth 
paragraph  has  no  reference  to  bringing  of 
suits  upon  the  certificate,  but  simply  specifical- 
ly and  in  terms  refers  only  to  the  bringing 
of  a  suit  to  enforce  ''payment  of  an  award 
of  arbitrators";  said  eighth  paragrapli  being 
in  the  following  words:  "Eighth.  No  legal 
proceedings  for  recovery  hereunder  shall  be 
brought  until  the  expiration  of  three  months 
after  receipt  by  the  association  of  acceptable 
proofs  of  loss;  and  the  association  shall  not 
be  required,  in  case  of  a  disagreement  between 
certificate  holders  and  the  beneficiary  and  the 
association  as  to  liability,  to  arbitrate  the 
question  of  liability,  as  by  the  rules  of  this 
association  it  is  provided,  and  no  suit  shall 
be  brought  at  all,  and  the  said  association 
shall  not  be  bound  to  arbitrate  at  all,  unless 
the. said  suit  is  brought,  or  such  arbitration  is 
in  writing  demanded,  within  one  year  from 
the  date  of  the  alleged  accident;  and  no  suit 
shall  be  brought  in  any  case  except  to  enforce 
payment  of  the  award  of  the  said  arbibators 
unless  the  association  refuse  to  arbitrate." 
Plaintiff  insists  that  the  evidence  falls  to  dis- 
close that  the  association  had  ever  refused 
to  arbitrate,  and  hence,  as  this  eighth  para- 
graph specifically  stated  that  no  suit  should 
be  brought  in  any  case  except  to  enforce  pay- 
ment of  the  award  of  the  arbitrators,  and  this 
suit  was  not  brought  to  enforce  payment  of  an 
award  of  arbitrators,  this  clause  did  not  set 
up  such  a  statute  of  limitations  as  to  one 
year's  time  as  could  in  any  particular  affect 
or  control  the  bringing  of  this  suit,  as  against 
the  general  statute  of  limitations  in  force  by 
the  laws  of  Georgia.  Further,  because  it  is 
not  the  policy  of  our  law  to  permit  or  allow  in- 
surance companies  to  establish  special  clauses 
of  limitation  that  will  contravene  or  change 
the  general  limitation  laws  of  Georgia.  Error 
in  directing  a  verdict  for  defendant  for  any 
reason  whatever,  as  plaintiff  had  fully  made 
out  his  case. 

As  bearing  upon  the  holding  of  the  court 
upon  the  subject  of  limitation,  the  following 
appears  from  the  evidence:  Plaintiff's  wife 
had  some  chickens,  and  a  hawk  had  been 
catching  them.  Plaintiff  borrowed  a  breech- 
loading  gun  from  a  neighbor,  two  days  be- 
fore the  accident,  and  loaded  the  gun  to  kUl 
the  hawk.  After  loading  the  gun,  he  took  it 
up,  and  "drew  a  bead"  on  a  knot  in  the  front 
door  of  his  house,  when  his  two-year  old  child 
shoved  a  chair,  so  that  probably  the  back  of 


tlie  chair  strajk  plaintiff's  right  arm,  when 
plaintiff  started  to  throw  the  gun  down  from 
his  fftce,  his  finger  being  on  the  trigger,  and 
the  gun  was  discharged,  the  load  going  down 
through  his  ankle  and  necessitating  ampu- 
tation of  the  foot  above  the  ankle.  Plaintiff 
owned  no  gun  himself  and  had  no  firearms 
in  the  house.  The  accident  occurred  Novem- 
ber 21, 1892.  The  agent  of  defendant,  through 
whom  plaintiff  had  obtained  the  policy,  came 
out  and  investigated  the  accident  Within  10 
days  after  the  accident  plaintiff  in  writlna 
gave  notice  of  the  accident  to  defendant  De- 
fendant answered  at  once,  sending  blank 
proofs  of  loss,  which  were  filled  out  by  plain- 
tiff and  sent  to  defendant  There  was  con- 
siderable correspondence  between  plaintiff, 
and  on  his  behalf,  and  defendant  On  March 
1,  1883,  defendant  wrote  to  plaintiff  saying: 
"One  of  the  reasons  we  have  been  waiting 
was  to  have  you  state  that  your  foot  has  been 
amputated  above  the  ankle,  as  your  dalm 
blank  did  not  state  that  fact  We  presume, 
however,  from  your  letter,  that  it  was,  and  In 
accordance  with  that  belief  we  inclose  check 
for  $500."  The  che(^  or  draft  was  dated 
March  1,  18d3,  and  was  drawn  on  a  bank  In 
Massachusetts.  Accompanying  it  was  a  re- 
ceipt of  the  same  date,  which  purported  to  be 
in  full  payment  for  the  dalm.  Plaintiff  re- 
fused to  receive  the  draft  in  full  payment  bat 
the  word  "full,"  as  printed  in  the  original  re- 
ceipt was  erased,  and  the  word  "part"  Inter- 
lined, and  the  words,  "Balance  still  unpaid, 
$500,"  and  "The  above  receipt  is  for  one-half 
of  the  whole  claim,"  were  written  In  the  re- 
ceipt by  plaintiff's  attorney  before  cashing  the 
draft  Plaintiff  received  the  draft  by  mail, 
but  did  not  draw  the  money  when  he  received 
it  He  notified  defendant  in  writing  that  he 
would  hold  the  draft  and  not  collect  it  in 
full  settlement  There  was  considerable  cor- 
respondence. On  March  16,  1883,  defendant 
acknowledged  the  receipt  of  a  letter  written 
on  behalf  of  plaintiff,  notifying  it  that  the 
$500  was  not  accepted  by  plaintiff  in  full  set- 
tlement and  that  plaintiff  was  advised  to  hold 
up  the  draft  and  receipt  until  defendant  was 
heard  firom.  In  said  reply  of  March.  16,  1883, 
defendant  claimed  that  plaintiff  came  under 
a  clause  in  the  certificate  as  to  'niuntlng  for 
pleasure  or  profit"  On  March  23,  1883,  a 
letter  was  written  for  plaintiff  to  defendant, 
admowledging  the  receipt  of  the  above  letter, 
and  claiming  that  at  the  time  of  the  injury 
plaintiff  was  not  a  hunter  for  pleasure  or 
profit  i^or  engaged  in  hunting  either  for  pleas- 
ure or  profit,  and  that  he  was  entitled  to  full 
payment  of  the  indemnity.  The  last  letter 
appearing  in  the  record  was  a  letter  from 
defendant  to  plaintiff's  attorney,  in  reply  to 
the  letter  last  above  mentioned,  insisting  that 
plaintiff  was  hunting  for  both  pleasure  and 
profit.  This  letter  was  dated  April  4,  1883, 
and  concluded:  "Trusting  I  have  made  this 
matter  plain  and  sattafactory  to  you,  and 
awaiting  your  farther  favors,  I  remain,"  etc. 
The  draft  and  reoelpt  as  alt«»d   wers  at* 
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du!h6d  toeether.  On  April  11,  1893,  It  was 
placed  to  the  credit  of  Mr.  HoBklnBon  (wlio 
had  accoanted  to  plalntLOP  tor  the  $500,  and 
taken  therefor  the  draft)  In  a  bank  In  Rome, 
and  the  draft  was  collected  *throngh  this  bank. 
It  would  not  take  more  than  from  five  to  sev- 
en days  to  collect  a  draft  on  the  bank  in  Mas- 
sachnsetts. 

Reece  &  Denny,  for  plaintiff  in  error.  Mc- 
Heniy,  Nunnally  ft  Neel,  for  defendant  in  er^ 
ror. 

FEB  CURIAM.    Judgment  afOrmed. 

ATKINSON,  J.,  proTidenUally  absent,  and 
not  presiding. 

(47  S.  C.  S8S) 

COVENQTON  v.  COVINGTON  el  M- 

(Supreme  Court  of  South  Oaiolina.     July  21, 

1806.) 

PABTrriON  — DBCRBE  Of  CONFIRMATIOW  — N«WLT« 
BiaCOVKRBD    BVIDBNCB— NBW  TbIAI* 

1.  Under  Oonst.  1868,  art.  5»  §  3,  which  ahoi- 
iahed  the  distinction  between  law  and  eouity  so 
far  as  pleadings  are  concerned,  a  circuit  judge 
presiding  on  the  equity  side  of  the  court  of  com- 
mon pleas  may  grant  a  new  trial  in  such  a 
cause  on  motion  and  cause  shown,  without 
adopting  the  old  process  of  a  petition  for  rehear- 
ing on  a  bill  of  review. 

2.  After  the  confirmation  of  a  return  of 
commissioners  in  partition,  evidence  that,  at 
the  time  of  the  first  trial  there  was  an  unrecord* 
ed  deed  In  the  possession  of  others  than  par- 
ties to  the  suit;  that  this  deed,  executed  by  d^ 
fendants*  intestate  in  his  lifetime,  cut  off  42 
acres  of  land  that  entered  into  the  estimate  of 
the  commissioners;  and  that  this  estimate  was 
acted  on  by  the  court,  and  the  deed  was  un- 
known to  defendants  till  a  sale  of  the  property 
after  the  decree,— will  justify  the  granting  of  a 
new  trial. 

8.  Where  there  is  no  appeal  from  an  order 
granting  a  new  trial  in  i^ch  case  on  terms  that 
it  shall  be  "without  prejudice  to  the  titles  of 
those  who  purchased  lands  at  such  sale,"  de- 
fendants can  only  show  that  the  42  acres  did 
not  belong  to  the  estate  of  the  intestate,  and 
that  the  commissioners  estimated  its  value  as 
they  did  the  rect  of  the  tract;  and  the  decree 
will  be  modified  to  allow  this  amount  to  be  set 
off  against  a  sum  allowed  to  plaintifP  to  be  paid 
by  defendants  for  the  purposes  of  eQualization. 

Appeal  from  common  pleas  circuit  court  of 
Marlboro  county;  Ernest  C^ary,  Judge. 

Bill  by  Ixm  B.  Covington,  administratrix, 
etc.,  against  Joel  Covington  and  others,  for 
partition.  From  an  order  granting  defend- 
ants a  new  trial  after  decree  in  favor  of 
plaintiff,  plaintiff  appeals.  Modified,  and  af- 
firmed on  condition  of  remittitur. 

The  decree  of  Judge  Watts  granting  a  new 
trials  and  plalntifTs  exceptions,  are  as  fol- 
lows: 

Decree. 

'^In  the  month  of  May,  18i>5,  this  action  was 
commenced  by  Lqq  B.  Covington,  as  admin- 
istratrix of  the  personal  estate  of  Preston 
CoTington,  deceased,  and  in  her  own  right 
ms  widow  of  said  intestate,  offering  to  ac- 
count aa6  praying  for  a  partition  of  his  real 
drtate,  the  one  half  to  her,  and  the  other  half 
T.258«B.no.4— 18 


to  his  eoilatearal  hedn,  he  having  left  no  Un- 
eal  descendaikts,  but  baying  left  two  brothers 
and  children  of  one  deceased  brother  and 
two  deceased  sisters,  in  all  six  nephews  and 
two  nieces.  The  complaint  alleges  that  Pres- 
ton Covington  left  a  small  personal  estate 
and  three  tracts  of  land,  tIz.:  (1)  One  tract 
of  69  acres,  more  or  less,  called  the  'Home 
Place';  (2)  a  tract  of  67  acres,  more  or  less; 
(3)  a  tract  of  212  acres,  more  or  lees,— all  Id 
Marlboro.  The  Joint  answer  of  the  defend- 
ants, ten  in  number,  raises  no  issue,  and  Joins 
In  the  prayer  for  partition  and  accounting. 
Accordingly,  on  the  8th  day  of  June,  1806, 
the  order  for  a  writ  in  partition  was  granted 
by  the  circuit  Judge  in  term  time;  and  on  the 
7th  day  of  August,  1685,  the  writ  was  issued 
by  the  clerk,  directing  five  commissioners, 
named  therein,  to  execute  the  same,  the 
tracts  being  stated  therein  to  contain  69,  65, 
end  212  acres,  respectively.  On  the  16th  day 
of  August,  1895,  the  commissioners  made 
their  retuni,  allotting  to  the  widow  the  68 
acres,  valued  at  $d,4fiO,  which  Is  at  the  rate 
of  $50  per  acxe.  To  all  the  other  heiro  <10 
In  number)  they  allotted  the  tract  <tf  65 
acres,  valued  at  $2,600,  which  is  $40  per  acre, 
and  the  tract  of  woodland  they  returned  as 
230  acres,  yalued  at  $1,380,  at  the  rate  of  $6 
per  acre.  The  two  tracts  thus  allotted  to  the 
10  helra  they  recommended  to  be  sold  t^ 
partition;  and,  for  the  pturpose  of  equaliza- 
tion, they  recommended  that  the  other  hehrs 
pay  to  the  widow  $265.  TbB  partition  thus 
made  by  them  was: 

To'  the  widow,  69  acres $3,450 

To  the  other  heirs, 

65  acres   $2,600 

230  acres   1,380 

Total  to  other  hebs.  .^••••'. 8,980 

Total  real  estate >..  $7,430 

Widow's  share,  one-half $3,715 

Value  of  her  tract 8,450 

Bahmce  due  by  heirs $   265 

"Exceptions  were  duly  filed  to  this  return 
by  the  ten  defendants,  upon  the  grounds  that 
the  widow's  tract  was  undervalued,  and  the 
allotments  to  the  defendants  oyenraluedy  and 
because  the  attempt  at  equalisation  should 
not  be  made  until  after  the  sale,  by  which 
alone  the  true  value  of  the  lands  allotted  to 
the  defendants  could  be  ascertained.  On 
bearing  the  return,  the  exceptions,  and  argu- 
ment thereon,  his  honor.  Judge  SSmest  Gary, 
on  26th  September,  1895,  confirmed  the  re- 
turn, and  decreed  the  equality  as  recom« 
mended  by  the  commissioners,  and  ordered 
the  land  to  be  sold  in  Noyember,  1895,  and 
that  the  230  acres  be  sold  in  two  or  more 
separate  tracts,  if  so  desired  by  counsel  or 
their  clients.  On  the  5th  day  of  October  fol- 
lowing, the  defesndants'  cchmsel:  served  on  the 
counsel  for  the  widow  exceptions  to  the  de- 
cree of  confirmation,  and  intention  to  appeal 
therefrom  upon  three  groonds,  the  substance 
of  which  la  that  the  widow  is  entttled  to  oos 
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half  of  the  real  estate,  and  the  defendants  to 
the  other,  and  a  sale  of  the  undivided  half 
was  necessary  to  enable  equality  to  be  fairly 
decreed.  In  order,  however,  to  enhance  the 
price  of  the  sale  of  the  2S0  acres  of  wood- 
land, the  attorneys  for  the  defendants  had  it 
surveyed  and  divided  into  four  parts,  and 
a  plat  of  the  same  made  for  the  use  of  the 
clerk  of  the  court  on  day  of  sale,  showing 
the  tract  to  contain  237  acres.  Accordingly, 
on  the  first  Monday  in  November,  the  tract 
was,  by  this  plat,  sold  in  four  parcels.  The 
first  offered  for  sale  was  a  parcel  of  49  acres, 
called  "Tract  No.  1.'  The  attorneys  for  the 
plaintiff  and  defendants,  and  some  of  the  de- 
fendants, were  present  at  the  sale.  When 
the  first  tract  of  49  acres  was  offered,  Mr. 
Knox  Livingston,  as  attorney  for.  the  estate 
of  Peter  T.  Smith,  announced  from  the  block 
that  he  had  learned  that  this  part  of  the  land 
probably  belonged  to  the  heirs  of  Peter  T. 
Smith.  This  was  a  surprise,  as  it  is  alleged, 
to  counsel  for  the  plaintiff  and  tor  the  de- 
fendants, aud  to  the  defendants  themselves. 
Nevertheless,  the  49  acres  were  sold,  and  bid 
off  by  Joel  Covington,  a  brother  of  the  de- 
ceased, and  a  defendant,  for  the  sum  of  $125. 
He  has  not  complied,  and  will  not  be  asked 
to  comply,  with  the  terms  of  sale.  That 
tract  is  lost  to  def^idants.  Mr.  Livingston 
then  announced  that  no  claim  was  made  to 
the  balance,  and  the  sale  proceeded.  Tract 
No.  2,  59^  acres,  brought  $128.  Tract  No. 
3,  eo  acres,  brought  $123.  Tract  No.  4,  68 
aci'es,  brought  $145.  This  was  on  the  4th 
day  of  November,  and  on  November  6th  the 
attorneys  for  the  defendants  served  notice  of 
a  motion  for  a  new  trial  of  the  issues  raised 
upon  the  return  of  the  commissioners  In  par- 
tition, upon  the  ground  of  newly-discovered 
evidence,  to  wit,  in  that  the  sale  disclosed 
the  fact  that  the  commissioners  had  greatly 
overvalued  the  so-called  230  acres,  and  be- 
cause 49  acres  of  it  was  claimed  by  the  es- 
tate of  Peter  T.  Smith.  Inquiry  was  made, 
and  the  Information  given  by  Mr.  Livingston 
led  to  the  discovery  of  the  fact  that,  in  1882, 
Preston  Covington  sold  and  conveyed  to 
Charles  Welch  71  acres  of  land,  which  em- 
braces this  49  acres,  according  to  a  survey 
made  after  the  discovery  of  this  deed,  which 
has  never  been  recorded.  The  surveyor  had 
this  deed  before  him  on  this  survey,  made 
November  18, 1895,  and  had  with  him  Charles 
Welch  and  Frank  Stanton,  who  know  the 
lines  and  boundaries  of  the  deed  of  1882  to 
Charles  Welch.  The  surveyor,  James  Klrk- 
potrick,  made  this  survey,  and  also  made 
the  survey  before  the  sale  by  which  the  land 
was  sold.  He  certifies  that  the  tract  return- 
ed by  the  conanissioners  as  containing  230 
acres,  and  found  by  him  to  contain  237  acres, 
embraced  this  49  acres,  which  is  the  prop- 
erty of  the  estate 'of  Peter  T.  Smith's  heirs 
by  purchase  from  CSiaries  Welch,  and  that 
the  woodland  belonging  to  the  estate  of  Pres- 
ton Covington  Is  by  acenrate  calculation  on- 
ly 188  aereft,    Ace^iting  this  as  correct,  and 


leaving  undisturbed  the  partition  as  made  In 
ihfi  return  and  confirmed,  we  have  this  re- 
sult: 

Tract  of  69  acres  to  widow $3,450  00 

To  other  heirs,  65  acres 1,806  00 

Tract  No.  1  (of  the  237),  49  acres 

(lost)    

Tract  No.  2  (of  the  237),  59%  acres  128  00 

Tract  No.  3  (of  the  237),  60  acres. .  123  00 

Tract  No.  4  (of  the  237),  68  acres. .  145  00 

Total  real  tftate $5,662  00 

"Of  this,  the  widow  ought  in  fairness  to 
receive  one-half,  $2,826.  But  her  share  de- 
creed to  her  is  $3,715,  leaving  to  the  other 
heirs  but  $1,937;  that  is,  nearly  three-fourths 
to  the  widow,  and  a  fraction  over  one-fourth 
to  the  other  heirs.  This,  in  equality,  should 
not  be,  and  will  not  be,  sanctioned  by  a  court 
of  equity,  unless  bound  to  do  so  by  some 
rigid  rule  of  practice,  or  unless  the  parties 
seeking  relief  are  estopped  by  their  own  con- 
duct. The  motion  in  this  case  by  the  de- 
fendants is  for  a  new  trial  of  the  question  of 
coDfirmation  of  the  return  of  the  commission- 
ers, upon  the  ground  of  newly-discovered  evi- 
deuce,  going  to  show  a  mistake  of  the  com- 
missioners as  to  the  number  of  acres  in  the 
alleged  230  acres  of  woodland,  and  gross  er- 
ror as  to  the  value  of  the  same.  ▲  motion 
of  this  kind  in  an  equity  cause  is  made, 
heard,  and  determined  in  the  same  maimer 
as  an  application  for  a  new  trial  in  a  case  at 
law,  and  that  Is  by  motion,  supported  by  affi- 
davits, by  documentary  or  written  evidence. 
It  must  appear  that  the  evidence  is  pertinent 
and  material,  was  at  the  previous  hearing 
unknown  to  the  moving  parties,  and  ooold 
not  have  been  discovered  by  the  exercise  of 
reasonable  diligence.  The  affidavits  submit- 
ted by  the  defendants,  the  survey  and  certifi- 
cate of  the  surveyor,  and  the  newly-discov- 
ered unrecorded  deed  of  71  acres  of  land 
made  by  Preston  Ck>vlDgton  to  (jfharles 
Welch,  in  1882,  satisfy  me  that  the  evidence 
proposed  is  pertinent  and  material,  was  un- 
known to  all  the  parties  and  their  counsel 
and  the  conunissloners  at  the  time  of  par- 
tition, and  at  the  hearing  of  the  question  of 
confirmation,  and  that  carelessness  in  not 
discovering  it  until  after  the  sale  cannot  be 
reasonably  charged  against  the  defendants. 
I  am  satisfied,  also,  that  the  evidence  is  prob- 
ably true.  In  fact,  it  is  not  denied  at  the 
hearing  that  the  deed  to  Welch  covers  the  49 
acres  bid  ofT  by  Joel  Covington,  but,  on  the 
contrary,  it  was  stated,  and  was  not  denied, 
that  one  of  the  heirs  of  Peter  T.  Smith  had 
recently  sold  this  land  to  a  purchaser,  and 
that  the  plaintiiTs  counsel  drew  the  title 
deed,  having  beforo  him  the  Welch  deed  as 
a  guide;  this,  too,  pending  the  controversy. 
The  price  of  the  188  acres  of  land  at  the  sale 
was  less  than  three  dollars  per  aero,  but  ttiis 
can  scarcely  be  called  'newly-discovered  evi- 
dence.' It  only  demonstrates  the  hazard  of 
accepting  and  confirming  a  partition  such  tm 
this,  and  the  chances  of  d(^ng  lajnatloe  tbers- 
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*7  am  urged  to  refute  this  motion,,  upon 
tbe  gnnmd  tbat  the  4d  acres  were  known 
to  Mr.  W.  H.  Manning  and  others  to  have 
Monged  to  P.  T.  Smitli,  who  is  said  to 
have  once  had  a  steam  mill  on  it,  or  to 
haye  gotten  saw  timber  from  it  In  a  large 
body  of  pine  timber  land»  such  as  this,  such 
a  thing  might  haye  occurred  without  bring- 
ing home  to  the  collateral  heirs  of  Preston 
Goyington  the  knowledge  of  a  conyeyance, 
and  without  informing  them  of  the  true 
dividing  Unei  or  that  only  188  acres  re- 
mained. Certain  it  is  that  the  commission- 
ers in  partition  seem  not  to  haye  known  of 
thia»  and  they  were,  most  of  them,  from 
the  neighborhood,  it  is  to  be  presumed;  and 
they  went  upon  and  examined  the  land, 
and  returned  it  as  230  acres.  The  counsel 
in  the  case  knew  nothing  of  this  conveyance; 
the  snryeyor  knew  nothing  of  it;  nor  did 
the  h^rs  of  Ck>yington  know  of  it  I  must 
conclude  from  the  affidaylts,  therefore,  that 
it  was  unknown  to  the  parties  to  this  cause 
and  their  counsel,  without  blame  or  care- 
lessness on  their  part 

"As  to  the  materiality  of  the  eyidence, 
there  can  be  no  question.  The  counsel  for 
the  plaintiff  rely,  in  opposing  the  motion, 
upon  the  case  of  Goulding  y.  Goulding,  in 
8  Bicfa.  Bq.  82,  and  upon  the  case  of  Buck- 
ler y.  Farrow,  Bich.  Bq.  Gas.  178.  It  is  suffi- 
cient to  say  that  neither  of  these  cases  In- 
▼olyes  the  question  of  after-discoyered  evi- 
dence. In  Goulding  v.  Goulding  the  widow 
accepted  the  return  of  the  commissioners 
without  objection,  and  acquiesced  in  the 
confirmation  for  a  year,  and  not  until  the 
sale  of  the  land  allotted  to  the  heirs,  at  an 
enhanced  price,  did  she  interpose  an  objec- 
tion, and  ask  to  share  the  benefit  of  this  in- 
crease, -  after  a  year's  acquiescence  in  the 
Judgment  of  confirmation.  As  might  have 
been  expected,  the  court  refused  the  request 
In  the  case  of  Buckler  v.  Farrow,  after  the 
cammissioners  had  divided  and  equalized 
the  land,  a  motion  was  made  to  have  the 
officer  of  the  court  (the  commissioner)  re- 
view their  work,  and  fix  an  equalization; 
bat  the  court  refused,  because  it  could  not 
be  done  under  the  statute  and  the  practice 
of  the  court  Neither  case  is  applicable  to 
the  one  before  me,  because  this  is  a  motioxt, 
upon  after-discoyered  evidence,  to  reopen 
the  question  of  confirmation;  and,  besides, 
the  defendants  have  been  most  prompt,  dili- 
gent, and  constant  in  resisting  the  confirma- 
tion, and,  since  the  Judgment  in  seeking  re- 
lief against  it  I  am  not  called  upon  to  re- 
verse Judge  Gary  for  supposed  erh>r  com- 
mitted by  him  with  the  light  before  him, 
but  only  to  say  whether  or  not  that  con- 
firmation should  be  set  aside,  and  the  de- 
fendants be  permitted  to  submit  to  the  court, 
at  another  trial,  the  after-discovered  evi- 
dence laid  before  me;  and  this  privilege,  I 
feel,  should  be  granted  them.  It  will  be  for 
the  court  on  this  new  trial,  to  decide  the 
controversy  according  to  the  law  and  the 


evidence.  It  !8  thwefore  ordered,  adjudged, 
and  decreed  that  the  Judgment  of  confirma- 
tion of  the  return  of  the  commissioners  in 
this  case,  rendered  and  filed  on  the  26th  day 
of  September,  1886,  be  set  aside,  and  a  new 
trial  of  the  matters  therein  involved  and  ad- 
Judged  be  granted,  but  without  prejudice  to 
the  titles  of  those  who  purchased  land  at 
said  sale,  complied  with  the  terms  thereof, 
and  received  conveyances  therefM*.'* 

Exceptions. 

'*(%)  Because  the  motion  for  a  new  trial 
was  not  the  proper  remedy  in  this  case. 
(^)  Because  his  honor,  the  presiding  Judge, 
was  without  authority  or  Jurisdiction  to 
grant  a  new  triaL  (8)  Because  the  matters 
involved  in  the  motion  for  a  new  trial  were 
res  adjudicata,  under  the  decree  of  Judge 
Gary,  overruling  exceptions  to  and  confirm- 
ing the  return  of  the  commissioners  in  par- 
tition. (4)  Because  his  honor,  tbe  presiding 
Judge,  erred  in  holding  that  the  return  of 
the  commissioners  in  partition  could  be  set 
aside  and  annulled,  after  it  had  been  con- 
firmed by  Judge  Gary.  (5)  Because  his 
honor  erred  in  not  holding  that  the  return 
of  the  commissioners  was  conclusive  be- 
tween the  parties,  especially  where  the  same 
had  been  confirmed,  and  no  appeal  taken. 
(6)  Because  his  honor  erred  In  not  holding 
that  when  the  return  was  made  and  con- 
firmed, it  became  a  decree  of  the  court  and 
could  only  be  questioned  as  any  other  de- 
cree, to  wit  by  appeal.  (7)  Because  his  hon- 
or erred  in  not  holding  that  nntU  the  de- 
cree confirming  the  return  of  the  commis- 
sioners was  reversed  or  set  aside,  it  was 
binding  on  all  the  parties,  (8)  Because  his 
honor  erred  in  not  holding  that,  even  admit- 
ting the  allegations  contained  in  the  affida- 
vits submitted  by  the  defendants  on  this  mo- 
tion, they  had  had  their  day  in  court  and 
could  not  now  be  heard  to  establish  the 
rights  of  the  parties.  (9)  Because  his  honor 
erred  in  not  holding  that  the  court  had  no 
authority  to  grant  a  new  trial,  the  only  ob- 
ject and  effect  of  which  would  be  to  attempt 
to  re-equaliee  and  adjust  the  shares  or  in- 
terests of  the  different  parties,  which,  it  is 
respectfully  submitted,  the  court  had  no  au- 
thority to  do.  (10)  Because  his  honor  erred 
in  not  holding  that  even  if  the  matter  con- 
tained in  said  affidavits  be  true,  the  alleged 
newly-discovered  testimony  is  not  material, 
in  that  it  cannot  affect  the  issues  in  this 
cause.  (11)  Because  his  honor  erred  in  not 
holding  that  by  not  appealing  from  the  order 
confirming  the  return  of  the  commissionerbr 
and  by  assenting  to  the  sale,  and  the  order 
confirming  the  same,  the  defendants  were 
estopped  from  asking  relief  in  the  premises. 
(12)  Because  his  honor,  the  presidin^r  Judge, 
erred  in  holdina  that  the  49-acre  tract  was 
lost  to  the  defendants,  when,  as  matter  of 
fact  it  appears  that  no  effort  has  been 
made  to  force  the  purchaser  to  comply  with 
his  bid,  or  to  test  the  validity  of  the  claim 
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of  a  third  party  thereto.  (IS)  Because  his 
honor  erred  in  holding  that  the  facts  stated 
in  the  affidayits  could  not  with  due  dili- 
Spence,  hare  been  ascertained,  whereas  it  is 
respectfully  submitted  that  the  record  of  the 
deed  from  0.  A.  Welch  to  P.  T.  Smith»  recit- 
ing the  conveyance  from  Preston  Covington 
to  0.  A.  Welch,  and  the  open  and  notorious 
possession  of  P.  T.  Smith,  were  sufficient, 
at  least,  to. put  the  parties  upon  the  inquiry. 
(14)  Because  his  honor  erred  in  holding,  as 
matter  of  fact,  that  a  part  of  the  land  had 
been  conveyed  by  one  of  the  heirs  of  Peter 
T.  Smith  pending  the  controversy,  whereas 
it  is  respectfully  submitted  that  there  is  not 
a  scintilla  of  evidence  to  sustain  such  find- 
ing. (15)  Because  his  honor  erred  in  holding 
that  the  commissioners  in  partition  were 
ignorant  of  the  conveyance  from  Preston 
Ck>vlngton  to  P.  T,  Smith,  whereas,  it  is  re- 
spectfully submitted,  there  is  not  the  slight- 
est proof  that  the  commissioners  were  them- 
selves ignorant  of  the  fact,  and,  on  the  con- 
trary, it  appears  that  one  of  the  boundaries 
called  for  in  the  writ  in  partition  was  the 
land  of  P.  T.  Smith,  and  one  of  the  commis- 
sioners owned  land  adjoining  thereto.  (16) 
Because,  even  admitting  that  the  parties  to 
the  action  were  not  aware  of  the  facts  set 
forth  in  the  affidavits  submitted,  his  honor 
erred  in  imputing  Ulce  ignorance  to  the  com- 
missioners, when  there  is  not  an  lota  of  tes- 
timony tending  to  establish  such  alleged  ig- 
norance on  their  part  (17)  Because  his 
honor  erred  In  holding  that  the  commission- 
ers had  made  a  mistake,  whereas  it  is  re- 
spectfully submitted  that  no  such  conclu- 
sion can  be  drawn  from  the  alleged  newly- 
discovered  evidence  submitted  on  the  motion 
for  a  new  trial,  and  there  is  no  testimony 
tending  to  show  such  mistake  on  the  part  of 
the  commissioners,  but  the  same  develops,  if 
anything,  only  a  mistake  and  disappoint- 
ment on  the  part  of  the  defendants.  (18) 
Because  his  honor  erred  in  holding  that  the 
mistake  was  made  by  the  commissioners; 
whereas,  it  is  respectfully  submitted,  the 
mistake,  if  any,  was  the  mistake  of  the  de- 
fendants and  their  attorneys,  and  was  .pro- 
duced by  the  Incompetency  of  the  surveyor 
employed  by  them  to  divide  the  land  for 
the  purposes  of  sale,  in  accordance  with  the 
power  granted  in  Judge  Gary's  order.  (19) 
Because  there  is  no  testimony  showing,  or 
tending  to  show,  that  the  commissioners 
made  a  mistake,  or  that  they  were  guilty  of 
fraud  or  corruption,  and  his  honor  erred  in 
granting  a  new  trial,  when  such  proof  was 
not  submitted  to  him.  (20)  Because  his 
honor  erred  in  admitting  in  testimony  the  ex 
parte  survey  and  the  ex  parte  statements  of 
the  surveyor  employed  by  the  defendants." 
T,  W.  Bouchier  and  Knox  Livingstcm,  for 
appellant  J.  H.  Hudson  and  H.  H.  Ck>ving- 
ton,  for  respondents. 

POPE,  J.    This  action  for  partition  of  land 
came  on  for  trial  before  his  honori  Judge 


Bniest  Oaiy,  who  rendered  his  decree  on  the 
28th  September,  1896.  Defendant  gave  no- 
tice of  appeal  therefrom,  but,  pending  said  ap- 
peal, he  made  a  motion  before  his  honor, 
Judge  Watts,  for  a  new  trial  upon  after^»- 
covered  evidence*  This  motion  was-  granted 
by  Judge  Watts  on  81st  March,  1896,  and 
from  this  order  the  plaintiff  now  appeals  to 
this  court  in  20  grounds.  It  will  be  proper 
that  this  decretal  order  of  Judge  Watts  and 
plaintiirs  exceptions  thereto  shall  be  Included 
in  the  report  of  this  case.  Tkte  decree  of 
Judge  Watts  fully  states  the  history  of  this 
case,  and  the  same  need  not  be  repeated  in 
detail  l^  uS.  The  respondents,  in  their  argu- 
ment at  the  bar  of  this  court  rery  properly 
group  these  20  exceptions  into  4  propositions: 

(1)  That  Judge  Watts  was  without  jurisdio- 
tion  to  grant  the  motion  for  a  new  trial; 

(2)  that  the  alleged  evidence  for  a  new  trial 
is  immaterial;  (8)  that  due  diligence  might 
have  led  the  respondents  to  have  discovered 
it  at  or  before  the  first  trial;  (4)  that  the 
circuit  Judge  erred  in  receiving  in  evidence 
an  ex  parte  survey  and  the  remarks  of  the 
surveyor  indorsed  on  the  pbit 

Since  the  case  of  Durant  v.  Philpot  16  S.  G. 
116,  which  was  decided  in  the  year  1881,  and 
which  has  since  been  recognized,  it  seems  to 
us  a  waste  of  time  for  counsel  to  tnvelgh 
against  the  practice  of  granting  new  trials  in 
equity  causes  on  afteiKllscovered  evidence,  on 
motion  therefor.  The  legislature  has  clothed 
circuit  Judges  with  the  power  to  have  and 
grant  such  matters.  Section  196  of  our  Oode, 
among  other  matters,  provides:  "The  court 
may  likewise,  in  its  discretion,  and  upon  such 
terms  as .  may  be  Just  allow  an  answer, 
*  *  *  and  may  also,  in  its  discretion,  and 
upon  such  terms  as  may  be  Just  &t  any  time 
within  one  year  after  notice  thereof,  relieve  a 
party  from  Judgment  border,  or  other  pro- 
ceedings taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neg- 
lect ai^  in^  supply  an  oml^ion  in  any  pro- 
ceeding.*' The  language  of  Mr.  Justice  (now 
Chief  Justice)  Mclver  in  Durant  v.  PhUpot 
supra,  seems  to  have  been  very  direct  when 
he  was  discussing  in  that  case  (which  was 
on  the  equity  side  of  the  court  of  conmion 
pleas)  the  question  of  the  procedure  to  be 
employed  in  making  to  the  court  an  applica- 
tion to  be  relieved  against  '*a  mistake,  inad- 
vertence, surprise,  or  excusable  neglect  In  not 
producing  at  the  first  trial  some  highly-im- 
portant but  newly-discovered,  evidence,  by 
way  of  motion,  rather  than  by  a  petition  for 
a  rehearing,  or  by  a  biU  of  review."  He  thus 
stated  the  conclusion  of  this  court:  "It  seems 
to  us,  however,  that  since  the  abolition  of  the 
court  of  equity  and  the  requirement  of  the 
constitution,  in  section  8,  art  5,  that  Justice 
shall  be  administered  *in  a  uniform  mode  of 
pleading,  without  distinction  between  law  and 
equity,  these  modes  of  proceeding,  by  a  peti- 
tion for  rehearing  and  by  bill  of  review,  have 
become  inapplicable,  and  that  now  the  same 
results  can  be  obtained  by  motion  under  the 
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pn>YUkmB  ot  SKtloii  2»  c.,106,  p.  497»  Ber.  8t** 
It  does  not  affect  the  ■ouodnew  of  these 
Tiews,  so  expressed,  that  the  lefislatoce  has 
vqpealed  asetfcm  2.  'a  105,  p.  407,  Rev.  St 
for  it  will  ba  ohserred  that  than  was  no  pro> 
yislon  in  the  repealed  law  oelatiye  to  the  form 
under  which  the  desired  relief  was  to  he  ob> 
talned,  which  was  made  the  basis  of  this  air 
tematlTe  of  this  court,  bat,  on  the  contrary, 
it  was  bottomed  on  the  charge  wrought  In 
the  mode  of  pleading  in  our  courts  by  section 
3,  art.  5,  of  the  constitution  of  1808.  So,  we 
find  that  In  the  case  of  Hubbard  y.  Camper- 
down  MUlB,  26  S.  O.  6S1,  2  S.  B..676,  ibis 
mode  of  procedure  was  adhered  to.  It  seems 
to  us  that,  independent  and  distinct  from  sec- 
tion 105  of  the  Code,  a  court  of  eqjuity  in  this 
state,  or  rather  a  circuit  judge  presiding  on 
the  equity  side  of  the  court  of  common  pleas^ 
Is  Invested  with  the  power  of  gcanting  new 
trials  in  such  a  cause  without  adopting  the 
old  process  of  a  petition  for  rehearing  on  a 
bIQ  of  review.  On  the  law  side,  such  relief  Is 
granted  on  motion.  Since  the  constitution  has 
abolished  the  distinction  between  law  and  eq- 
uity so  far  as  pleadings  are  concerned,  this 
result  Is  almost  necessary.  What  principle 
guides  the  court  in  grantlBg  the  relief  sought? 
In  the  language  of  Mr.  Justice  Mclver,  in 
Durant  y.  Philpot,  supra,  in  answering  the 
objection  that  one  circuit  judge  has  no  au- 
thority to  reverse  and  nullify  the  decision  or 
decree  of  another  drcnlt  Judge,  as  was  done 
by  the  order  granting  a  new  trial  in  this  in- 
stance^ he  thus  states  the  principle:  fit  is 
quite  manifest  that  Jijidge  Kackey,  in  grajatr 
Ing  the  motion  for  a  new  trial,  does  not  un^ 
dertake  to  reveise  or  nullify  ih€  decision  or 
decree  of  Judge  Thomson.  The  latter  rested 
his  decision  solely  upon  the  ground  that  the 
evidence,  as  presented  to  him,  satisfied  his 
mind  that  there  was  no  agreement  to  assign 
the  mortgage  untn  after  the  debt  .secured  by 
it  had  been  paid  by  the  mortgagor,  and,  there- 
fore, that  tbe  assignment  was  a  nullity,  there 
being  nothing  to  assign.  Judige  Mack^,  with- 
out pretending  to  controvert  or  question  the 
correctness  of  this  cooclasion  of  fact  on  the 
testimony  before  Judge  Thomson,  and  with- 
out questioning  the  conclusion  of  law  de- 
duced therefrom,— indeed,  admitting  the  cor- 
rectness of  the  law  laid  down,— simply  holds 
that  the  newly-discovered  evidence  would 
have  a  veiy  important  bearing  upon  the  ques- 
tion of  fact  which  was  made  the  basis  of  the 
former  decision,  and  would,  pcobably,  tend  to 
induce  a  different  conclusion,  and  grants  the 
motion  for  a  new  trial  in  order  that  the  par- 
ties nuiy  have  the  opportunity  of  Introducing 
this  newly-discovered  evidence.  He  does  not 
grant  the  motion  because  of  any  error  commit- 
ted by  Judge  Thomson,  but  solely  because  of 
the  discovery,  since  the  former  trial,  of  cer- 
tain eridence,  which,  in  bis  judgment,  was 
wen  calculated  to  influence  the  result^  and 
show  that  the  former  decision  was  erroneous; 
not  because  of  any  fault  or  error  in  the  judge 
who  rendered  the  former  decision,  Imt  because 


of  the  absence  of  that  ftiU  light  which  subse- 
quent discoveries  haye  enabled  the  parties  to 
shed  upon  the  questions  of  fact  involved.** 

Now,  In  the  case  at  bar,  assuming  for  the 
present  the  existence  of  valid  newly-discover- 
ed evidence^  Judge  Watts  In  no  wise  intends 
to  infringe,  not  does  he  infringe,  upon  the 
decree  of  Judge  Bmest  Gary  so  far  as  hUi 
condusiQns  of  fact  issuing  from  the  testimony 
adduced  before  the  latter,  or  his  conclusions 
of  law  deduced  therefrom,  are  concerned,  but  he 
virtually  says:  "Here  is  some  newlyrdiscover- 
ad  evidence  since  that  trial  that,  in  my  judg- 
ment, has  a  direct  bearing  upon  the  rights  of 
the  parties,  and  in  my  judgment,  if  this  testi- 
mony had  been  before  Judge  Gary,  it  would 
have  had  a  tendency  to  induce  him  to  reach  a 
different  conclusion.  If  this  testimony  had 
been  in  hand  in  the  first  hearing,  there  would 
have  been  no  excuse  for  the  failure  to  have  in- 
troduced it;  but  it  has  been  discovered,  after 
reasonable  diligence  used  at  the  first  hearing, 
since  such  hearing,  and  therefore  I  hold  it 
must  be.  given  an  opportunity  for  considera- 
tion; it  having  been  brought  to  my  attenti(m 
by  motion  after  due  notice,  accompanied  by 
amdavits  in  support  thereof."  Let  us  go  a 
step  furtber,  and  see  what  this  after-discov- 
ered testimcKiy  is,  and  what  relation  it  bears 
to  the  issued  hi.  the  case  at  bar.  The  com- 
plaint set  out  that  the  real  property  to  be  par- 
titioned was  to  be  divided  amongst  the  par- 
ties so  as  to  give  the  plaintiff  one  half  there- 
of, and  the  remaining  half  to  the  defendants, 
and  consisted  of  three  tracts  of  land;  one  tract 
containing  60  acres,  "more  or  less,"  known  as 
the  "Home  Place";  one  tract  containing  60 
acres,  "more  or  less,"  cultivated  in  1803  by 
Lewis  Covington;  and  one  other  tract  contain- 
ing 212  acres,  "more  or  less,"  bounded  by 
lands  of  James  McBsjc  and  otbers.  The  last 
tract  is  called  the  ''Woodland  Tract**  The 
answer  admitted  this  statement  as  to  the 
tracts  and  acreage  of  each.  When  the  writ 
of  partition  is  found,  these  tracts,  respectively, 
are  said  to  contain  "60  acres,"  "65  acres," 
and  "212  acres;*'  In  the  reium  of  the  com- 
missioners to  the  writ  of  partition,  these 
tracts,  respectively,  are  stated  to  contain  "60 
acres,"  "65  acres,**  and  "230  acres*';  and  they 
recommend  that  the  widow  receive  the  60 
acres,  at  a  valuation  of  $3,450,  and  that  the 
65  acres  and  230  acres,  which,  in  the  aggre- 
gate, they  value  at  $3,080,  be  allowed  to  the 
defendants,  to  be  sold  for  a  partition  among 
theuL  When  Judge  Gary  was  considering 
this  return,  these  tracts  were  considered  as 
60  acres,  65  acres,  and  230  acres.  The  objec- 
tions urged  against  the  confirmation  of  the 
return  were:  (1)  TUtut  the  homestead  assign- 
ed to  the  plaintiff  at  $3,450  should  be  assign- 
ed at  $4440;  (2)  tbat  the  whole  three  tracts 
should  haye  been  sold,  and  the  proceeds  di- 
vided; (3)  that  it  was  error  to  attempt  parti- 
tion before  sale.  All  these  exceptions  tha 
circuit  judge  overruled,  and  confirmed  the  re- 
turn. It  should  have  been  stated  thaj^  the 
defendants  were  required  by  the  return  to  pai 
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plaintiff  $266,  to  egoalize  the  partition.  Now, 
the  eyidence  after  discovered  is  that  the  tract 
of  land  which  was  retnmed  by  the  commis- 
sioners  as  containing  280  acres  in  fact  only 
contained  188  acres;  that  the  fact  that  the 
Intestate  had  in  his  lifetime  sold  the  42  acres 
off  of  the  230^acre  tract  was  not  discovered 
by  the  defendants  nntil  tm  the  day  of  sale,  a 
month  after  the  decree;  and  that  deed  of  the 
intestate  by  which  he  conveyed  the  42  acres 
off  of  the  230  acres  was  not  recorded  in  the 
office  of  the  register  of  mesne  conveyance  for 
Marlboro  county.  When  we  recall  that  the 
commissioners  in  partition  returned  said  tract 
as  containing  230  acres,  and  placed  value 
thereon  eqnal  to  $6  per  acre  if  they  valued 
this  tract  at  $1,380,  and  that  it  was  in  this 
way  that  defendants  were  made  to  appear  to 
receive  $265  in  value  of  lands  more  than  the 
plaintiff  received,  and  that  this  knowledge 
would  have  been  made  manifest  by  the  in- 
testate's deed  for  the  42  acres,  of  the  exist- 
ence of  which  the  defendants  were  excusably 
Ignorant  until  after  the  decree  of  Judge  Gary, 
it  does  seem  that  Judge  Watts  was  justified 
In  rendering  the  decision  that  a  new  tifal 
ought  to  be  ordered,  and  he  accordingly  did 
80.  We  cannot  sustain  these  exceptions  up  to 
this  point,  certainly. 

We  will  now  examine  the  second  group  of 
exceptions.  The  newly-discovered  evidence  is 
required  to  be  subjected  to  the  closest  scru- 
tiny by  the  circuit  judge,  for  it  is  no  light 
and  commonplace  matter  to  grant  a  new  trial. 
On  the  contrary,  it  is  a  solemn  and  responsi- 
ble act,  and  must  only  be  done  in  those  In- 
stances where  such  newly-discovered  evi- 
dence was  unknown  to  the  party  offering  it 
at  the  first  trial.  This  ignorance  of  its  exist- 
ence must  not  be  the  result  of  a  want  of  rea- 
sonable diligence.  The  evidence  in  questi(Mi 
must  be  material  to  the  issues,  and  must  be 
of  such  character  as  would,  in  all  likelihood, 
change  the  result  if  established.  Did  the 
newly-discovered  evidence  comply  with  all 
these  requisites?;  We  think  it  did,  for  these 
reasons:  We  think  this  evidence  was  un- 
known to  these  defendants  at  the  time  of 
the  first  trial.  The  deed  was  unrecorded, 
and  in  the  possession  of  others  than  parties 
to  *the  suit  This  deed  took  off  42  acres  of 
land  that  entered  into  the  estimate  of  the 
commissioners  in  partition,  for  they  returned 
that  tract,  not  as  188  acres,  more  or  less,  but 
absolutely,  as  230  acres.  It  is  true  that  this 
was  an  enlargement  of  the  acreage,  upon  the 
estimate  thereof  in  the  pleadings  and  in  the 
writ  itself,  and  might  have  stimulated  in- 
quiry; but  neither  plaintiff  nor  defendant 
seems  to  have  made  the  inquiry  at  that  time. 
They  and  the  court  acted  upon  it  as  230  acres. 
Now,  42  acres  is  merely  the  one-fifth  part  of 
the  230  acres,  and  it  is  idle  to  say  that  such 
a  deficit  is  ImmateriaL  By  the  estimate  of 
the  commissioners  at  $6  per  acre,  it  amounted 
to  $252,  which  amoxmt  was  nearly  sufficient 
to  wipe  out  the  $265  which  defendants  were 
required  to  pay  to  the  plaintiff  for  puriMses 


of  equalization.  It  is  at  this  point  our  doabts 
arise  under  the  order  of  Judge  Watte  for  a 
new  trial.  By  its  terms,  nidi  older  requires 
that  such  new  trial  shall  be  ^'without  pr^- 
dice  to  the  titles  of  those  who  puvdiased  lands 
at  such  sale,  complied  with  the  terms  there- 
of, and  received  conveyances  therefor."  By 
the  report  of  the  clerk  on  sales,  it -seems  that 
every  purchaser  has  complied  by  paying  his 
entire  bid  in  cash  by  consent  of  the  defoid- 
ants,  and  each  purchaser  has  received  titlOi 
except  that  the  purchaser  of  the  42  acres  (that 
did  not  belong  to  the  estate  of  the  intestate) 
has  been  .excused  from  paying  and  taking  title 
What  practical  advantage  can  accrue  to  the 
defendants  und^  this  order  of  the  judge  with 
its  instructions?  It  seems  clear  to  us  that,  by 
these  acts  of  the  defendants,  they  have  taken  it 
out  of  their  power  and  that  of  the  court  (for 
the  defendants  did  not  appeal  from  the  order 
of  Judge  Watts)  to  deal  with  the  two  tracts 
of  land  that  had  been  assigned  to  them  in 
this  partiti<Hi  suit  Oan  they  therefore  inters 
fere  with  the  land  assigned,  in  partition,  to 
the  i^aintiff?  We  think  not  So,  therefore, 
it  seems  to  us  that,  in  equity  .—and  this  1b  a 
suit  In  equity,— they  should  only  be  allowed 
<Hi  this  new  trial  to  show  this  42  acres  did 
not  belong  to  the  estate  of  the  intestate,  and 
that  the  commissioners  estimated  its  value 
as  they  did  the  other  four-fifths  of  the  wood- 
land tract  of  230  acres,  as  they  found  its 
acreage  to  be;  and  that,  when  this  Is  done,  if 
these  facts  be  established,  a  credit  of  $262 
be  allowed  on  the  $265  allowed  to  the  plain- 
tiff to  be  paid  by  the  defendants  for  the  pur- 
poses of  equalization.  The  decretal  order  of 
Judge  WatiB  should  b6  am^ided  as  modified 
to  this  extent. 

The  third  and  fourth  divisions,  under  which 
we  proposed  to  consider  the  appellant's  ex- 
ceptions, do  not  present  any  question  that 
we  have  not  already  disposed  of  under  what 
we  have  hereinbefore  stated. 

It  is  the  judgment  of  this  court  that  the 
order  of  Judge  Watts  granting  a  new  trial  be 
modified  as  herein  required,  but  that  If  the 
appellant  will  remit  the  sum  of  $252,  so  that 
the  same  shall  be  entered  as  a  credit  upon  the 
sum  of  $265  the  defendants  were  ordered 
to  pay  her  for  equf^ization  in  partition,  with- 
in 10  days  after  this  judgment  is  remitted  to 
the  circuit  court,  thcb,  and  in  that  event. 
Judge  Watts'  order  for  a  new  trial  is  re- 
versed. 


(4T  S.  O.  379) 
JBNNINGH9  v.  HABB  et  aL 
(Supreme  (3ourt  of  South  Carolina.    July  22, 
1886.) 

IRrlS'^->R■80I88IOK  OT   PUBOHASB— PaTVSXTS   TO 
AND  BT  TBiaD  PaR80R8r 

1.  On  rescission  by  an  infant  of  a  purchase 
of  land,  she  cannot,  by  reason  of  payments 
made  by  her  to  third  persons  for  improvements 
thereon,  claim  any  deduction  from  the  rents 
for  which  she  is  liable. 

2.  Payments  made  by  the  husband  of  an  in* 
fant  from  his  own  means  on  a  purchase  by  the 
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Infant  do  not  glTe  the  faif ftnt»  on  rewindintr  the 
purchase,  a  claim  for  the  money  with  whi<£  the 
pa  jments  were  ni4de. 

Appeal  from  c<*mmon  pleaa  circuit  court  of 
Greenville  county;  Benet,  Judge. 

Action  by  L.  I.  Jennings  against  Florence 
8.  Hare  and  W.  (X  Black.  Prom  a  decree  for 
plaintiff,  defendant  Hare  appeals.   Af&rmed. 

Tbe  following  is  the  master's  report: 
'TThe  master  to  wliom  it  was  referred  to 
hear  and  determine  the  issues  of  law  and 
fact  raised  by  the  pleadings  in  the  aboTe- 
stated  case  respectfully  begs  leare  to  report 
that  he  has  held  reftfencea,  and  taken  the 
testimcmy  herewith  submitted.  From  the  tes- 
timony the  master  finds  that  a  short  time 
prior  to  the  29th  day  of  September,  1892,  the 
defendant  W.  G.  Bla^  contracted  with  one 
John  L.  Hare*  the  husband  of  the  defendant 
Florence  8.  Hare,  for  the  sale  to  him  of  t^e 
lot  of  land  described  in  the  pleadings.  Un* 
der  the  t^rms  of  this  contract,  Black  was 
to  convey  to  John  L.  Hare  this  lot  of  land 
for  the  sum  of  |800,  and  to  furnish  to  him 
the  furUier  sum  of  $600,  for  the  purpose  of 
building  a  house  thereon.  This  contract  was 
made  with  the  husband,  who  went  .into  pos- 
session thereunder,  and  the  wife's  name  was 
not  mentioned  in  connection  therewith  till 
the  deed  was  about  to  be  executed.  When  it 
came  to  the  execution  of  the  deed.  Hare  re- 
quested I>r.  Black  to  make  the  deed  to  his 
wife,  which  he  did,  on  the  29th  of  Septem- 
ber. 1892.  On  the  same  day,^  Mrs.  Hare  ezr 
ecuted  her  mMtgage  to  Dr.  Black  for  the 
sum  of  $1,000.  $500  of  that  sum  was  for  the 
purefaase  money  of  the  lot,  and  the  roBiatD- 
Ing  $600  for  adTances  that  Dr.  Black  was 
to  make  for  building  a  house  thereon.  Hare 
made  the  contract  for  the  building,  and  at> 
tended  to  aD  the  details  in  selecting  and 
purchasing  nwtpriBls,  procuring  labor,  etc. 
The  bills  for  these  various  Items  were  pre- 
sented to  Dr.  Black  from  time  to  time,  and 
paid  by  him  till  he  had  expended  the  sum 
of  $6TL70^  being  $171.70  in  excess  of  the 
amount  he  had  agreed  to  furnish  under  the 
contract  Dr.  Black  called  the  attention  of 
Mr.  Hare  to  this  fact,  and  demanded  an  ad- 
ditional mortgage  to  cover  this  excess.  Hare 
consented  to  this,  and  accordingly  the  mort- 
gage of  date  December  22,  1892,  was  execut- 
ed by  Mrs.  Hare.  John  L.  Hare  paid  Novem- 
ber 8k  1892,  fiSO;  January  2, 1894,  $146;  and 
December  1, 1894,  $100»— on  the  $1,000  mort- 
gage. These  several  sums,  amounting  in  the 
whole  to  $896,  were  paid  by  John  Ii.  Hare 

out  of  his  own  means.   On  the day  of 

May,  1896»  the  defendant  assigned  these  notes 
and  mortgages  to  the  pUintiff,  without  re- 
ooiurse  on  him,  but  guarantied  that  there  was 
due  on  the  $1,000  note  and  mortgage  at  the 
time  of  the  assignment  the  sum  of  $776.98, 
aad  on  the  $171  note  and  mortgage  the  sum 
of  $204.82.  The  defendant  Florence  S.  Hare 
has  been  in  possession  of  the  premises  de- 
scribed in  the  pleadings  ever  since  the  oom- 
pletloo  oC  the  house,  to  wit,  since  about  the 


I5th  of  November,  1892,  and  occupied  the 
same  as  a  residence.  The  rental  value  of  this 
house  and  lot  is  $9  per  month.  This  will 
make  the  sum  of  $307.80  the  rental  value  of 
said  premises  from  the  day  the  defendant 
Florence  S.  Hare  took  possession  till  this 
date.  John  L.  Hare  paid  Bmmlett  &  Bamett, 
on  account  of  material  that  went  into  the 
buUding  in  question,  $119.13,  and  one  Thomas 
Butler,  for  woxk  done  on  the  same,  $18.  The 
defendant  Florence  S.  Hare  is  under  the  age 
of  ^1  years,  and  pleads  infancy  as  a  bar  to 
the  recovery  of  the  plaintiff  m  this  action. 
There  is  ^ue  on  the  two  notes  described  in 
the  pleadings,  according  to  the  guaranty  of 
the  defendant  Black,  to  the  plaintiff,  the 
sum  of  $1,005.68. 

''The  master  concludes,  as  findings  of  law, 
that  the  defendant  Florence  S.  Hare  is  enti- 
tled to  have  the  contract  entered  into  by  her 
for  the  purchase  of  the  property  in  question 
rescinded,  and  the  deed  and  notes  and  mort- 
gages executed  for  the  purpose  of  carrying 
out  that  contract  canceled,  and  to  recover 
from  the  defendant  W.  0.  Black  the  money 
paid  to  him  on  said  purchase,  subject  to  an 
accounting  by  her  for  the  rent  of  said  prem- 
ises during  the  Ume  she  has  occupied  the  same 
as  hereinbefore  stated.  This  being  done,  the 
account  between  the  parties  defendant  stands 
as  follows: 

Paid  by  def<^idant  Hare,  November  8, 

1892 $160  00 

Interest  to  September  20,  1895 30  05 

Paid  by  defendant  Hare,  January  2, 

1894    146  00 

Interest  to  September  20,  1896 17  53 

Paid  by  defendant  Hare,  December  1« 

1894   100  00 

Interest  to  September  20,  1895 6  41 

Total    $449  99 

Bent  dne  by  defendant  Hare, 

November  15,  1893 $108  00 

Interest  September  20,  1895.       14  00 
Rent  due  by  defendant  Hare, 

November  15,  1894 106  00 

Interest  September  20,  1895.         6  44  . 
Rent  dne  by  defendant  Hare, 

September  20,  1895 91  feO 

827  94 

Balance • $122  05 

''Thus  It  appears  that  there  is  due  by  the 
deftodant  Blad(  to  his  co-defendant,  upon  a 
proper  adjustment  of  the  accounts  between 
them,  the  sum  of  $122.05,  for  which  she  is  en- 
titled to  recover  Judgment  against  him  with 
Interest  from  this  date»  subject,  however,  to 
a  discount  for  the  rent  of  said  premises  at  $9 
per  month  for  such  time  as  she  may  occupy 
the  same  after  the  date  of  this  report  The 
master  respectfully  recommends  that  the  de- 
fendant W.  O.  Black  be  required  to  pay  his 
co-defendant,  by  a  day  certain,  subject  to  the 
discount  for  rent  above  mentioned,  the  sum 
of  $122.05^  with  intefest  from  date  of  this  re- 
port, and  that  he  be  further  required  to  pay 
the  costs  of  this  action;  that,  in  the  event  he 
shall  fall  to  pay  the  said  sum  of  money  as 
above  required,  then  the  premises  in  questioo 
bt  sold  by  the  order  of  the  court,  and  the 
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proceeds  applied  to  the  payment  of  said  sum  of 
money  and  costs  as  above  recommended,  and 
that  the  balance  of  the  proceeds  of  said  sale  be 
applied  to  the  debt  due  the  plaintifT  as  herein- 
before reported;  that,  in  the  event  the  said 
balance  shall  not  be  siifflclent  to  pay  the  plain- 
tiflfs  debt,  then  the  plaintiff  do  recover  judg- 
ment against  the  defendant  Black  for  the  de- 
ficiency, provided  such  deficiency  does  not  ex- 
ceed the  sum  of  $122.05,  with  interest  from 
this  date." 

Appellant's  exceptions: 

"(1)  Because  his  honor,  the  presiding  Judge, 
erred  in  not  holding  that  tjie  defendant  Flor- 
ence S.  Hare  should  be  held  to  account  for 
only  such  rents  as  were  due  to  the  amount 
furnished  and  contributed  by  the  defendant 
W.  C.  Black  to  the  property  producing  said 
rents,  including  the  lot  on  which  the  house 
and  improvements  were  put;  and  it  appeai*- 
ing  from  the  evidence  that  the  house  and 
lot  and  improvements  altogether  cost  $1,- 
311.70,  and  that  said  W.  C.  Black  contributed 
and  furnished  only  $1,174.57  of  said  amount, 
including  the  value  and  price  of  the  lot,  the 
said  Florence  S.  Hare  should  have  been  held 
to  account  to  him  for  only  $1,174.57— $1,- 
511.70,  of  $9  per  month,  the  rental  value  of 
said  premises,  the  remaining  costs  of  said 
building  and  improvements,  to  wit,  $187.13, 
having  been  paid  by  John  L.  Hare;  and  his 
honor  erred  in  not  holding  that  she  should  ac- 
count for  only  $1,174.57-$1,311.70,  of  said 
rental  value;  and  his  honor  erred  in  not 
holding  that  the  amount  of  rent  found  by 
the  master  should  have  been  reduced  by 
$137.ia-|l,311.70  thereof;  and  he  erred  In 
not  deducting  from  the  amount  of  rent  found 
by  the  master,  to  wit,  $327.94.  $137,13— 
$1,311.70  thereof,  to  wit,  $34.28,  and  thereby 
making  balance  due  said  Florence  S.  Hare 
on  accounts  of  said  payments  made  by  her 
on  the  notes  and  mortgages  mentioned  in  the 
complaint  herein  at  the  date  of  the  master's 
report  $156.33;  and  he  also  erred  In  not  hold- 
ing that  the  amount  of  subsequently  accru- 
ing rents  for  which  said  Florence  S.  Hare 
should  account  should  be  $1,174.57— $1,311.70, 
of  $9  per  month.  (2)  Because  his  honor,  the 
presiding  Judge,  erred  in  sustaining  the  first 
exception  of  the  plaintiff  (respondent  herein) 
to  the  master's  report,  and  ordering  that  the 
proceeds  of  the  sale  of  the  premises  ordered 
to  be  sold  herein  be  first  applied  to  the  pay- 
ment of  the  debt  and  costs  of  the  plaintiif 
(respondent),  and  before  the  payment  of  the 
amount  due  the  defendant  Florence  S.  Hare 
on  account  of  payments  made  by  her  on  the 
notes  and  mortgages  set  forth  in  the  com-' 
plaint  in  this  action,  after  deducting  rents 
accrued  and  accruing  during  het  occupancy 
of  said  premises.  (3)  Because  his  honor,  the 
presiding  Judge,  erred  in  not  ordering  that 
the  proceeds  of  the  sale  of  the  premises  or- 
dered to  be  sold  herein  be  first  applied,  after 
paying  the  master's  fees  and  expenses  of 
sale  and  any  lien  for  taxes  or  assessments, 
to  th»  paymoit  of  the  amount  due  the  de- 


fiendant  Florence  S.  Hare  on  the  payments 
made  by  her  to  the  defendant  W.  C.  Black 
on  the  notes  and  mortgages  set  forth  in  the 
complaint  in  this  action,  after  deducting  the 
rents  of  said  premises  therefrom  accrued  and 
subsequently  accruing  during  the  occupancy 
of  said  premises  by  said  Florence  S.  Hare. 
(4)  Because  his  honor,  the  presiding  Judge* 
erred  in  not  ordering  the  defendant  W.  O. 
Black  to  pay  the  amount  due  the  defendant 
Florence  S.  Hare  on  account  of  the  payments 
she  made  on  the  notes  and  mortgages,  after 
deducting  rents  accrued  and  accruing  during 
her  occupancy  of  said  premises,  by  a  day 
certain,  and,  if  he  did  not  pay  the  same  by 
such  specified  day,  that  said  premises  be 
sold,  and  the  proceeds  of  sale  applied, 
first,  to  the  payment  of  said  amount  and  the 
costs  of  said  Florence  S.  Hare,  after  paying 
the  amount  of  the  master's  fees  and  ex- 
penses on  such  sale  and  any  lien  for  taxes 
or  assessmenta  (5>  Because  his  honor,  the 
presiding  Judge,  erred  in  not  holding  that 
the  said  Florence  S.  Hare,  having  the  tide  to 
said  premises,  and  being  in  possession  there- 
of, had  the  highest  equity,  as  a  mortgagee  in 
possession,  and  was  entitled  to  have  the 
amount  due  her  on  account  of  the  payments 
which  she  had  made  on  said  notes  and  mort- 
gages, after  deducting  rents  acoraed  and  ac- 
cruing during  her  occupancy  of  said  prem* 
ises,  paid  to  her  out  of  the  proceeds  of  the 
sale  of  said  premises,  bef  om  paying  the  debt 
and  costs  of  the  plaintiff.  (Q  Because,  even 
if  his  honor,  the  presiding  Judge,  did  not  err 
in  ordering  the  proceeds  of  said  premises  ap- 
plied to  the  payment  of  the  debt  and  costs 
of  plaintiff  before  the  payment  of  tiie  amount 
due  defendant  Flmetiice  9.  HaJre,  as  af oresaid* 
it  is  respectfully  submitted  that  he  erred 
in  not  ordering  that  she  have  a  i)eraonal 
Judgment  against  the  defendant  W.  C.  Black 
for  any  deficiency  remaining  unpaid  of  said 
amount  due  her  on  account  of  payments 
made  by  her  on  said  notes  and  mortgages, 
after  deducting  rents  accrued  and  accroing 
dmring  her  occupancy  of  said  premises,  aft- 
er echausting  the  proceeds  of  the  sale  of 
said  premises.  (7)  Because  his  honor,  the 
presiding  Judge,  erred  in  holding  that  as  the 
plaintiff  was  a  purchaser  of  the  notes  and 
mortgages  set  forth  in  the  complaint  in  this 
action,  without  notice  of  any  equitable  lien 
of  the  defendant  Florence  S.  Hare,  that  the 
proceeds  of  the  sale  of  said  premises  should 
be  first  applied  to  the  payment  of  the  plain- 
tlfTs  debt,  in  preference  to  said  daim  of 
the  said  defendant  Hare;  it  being  respect- 
fully submitted  that  the  plea  of  a  purchase 
for  valuable  consideration  without  notice 
cannot  prevail  against  the  plea  of. infancy 
and  the  rights  arising  out  of  such  plea  when 
it  is  esUblished." 

Grounds  on  which  respondent  Black  asks 
that  the  decree  be  sustained: 

"(1)  That  the  defendant  Florence  S.  Hare 
has  no  right  to  recover  of  the  defendant  W. 
OL  Bla^  any  of  the  payments  made  upon 
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tbB  notes  and  mortgaces  referred  to  In  tbe 
complaint,  and  has  no  interest  in  the  money 
IMiid  thereon;  It  appearing  that  the  deed  to 
her  was  executed  by  W*  a  Black  at  the  re- 
quest of  John  Jj,  Hare^  with  whom  the  said 
Blade  had  preyioualy  made  a  verbal  agree- 
meot  for  ttie  sale  of  the  said  property,  under 
which  agreement  the  said  John  L.  Hare  had 
taken  possession  of  the  said  premises;  It  ap- 
pearing»  further,  that  the  payments .  made 
uxK>n  the  said  notes  and  mortgages  were 
made  by  the  said  John  L.  Hare  out  of  his 
own  funds*  and  not  out  of  any  estate  of  the 
said  Florence  S.  Hare.  {^)  That  the  said 
Florence  S.  Hare  was  entitled  to  recover  no 
payment  from  the  defendant  W.  C.  Black, 
because,  under  the  agreement  of  the  said 
John  L.  Hare  with  said  W.  C.  Black,  the 
said  Black  had  advanced  a  considerable 
amount  of  money  to  the  safd  John  L.  Hare» 
and  subsequently  to  the  said  Florence  S. 
Hare,  and  any  payments  made  by  either  of 
them  to  the  said  W.  G.  Black  would  be  re- 
garded simply  as  a  return  of  the  said  money 
for  these  advances." 

Bhunuin  &  Dean,  for  appellant  A.  Blythe, 
for  respondent  Jennings.  Haynsworth  A  Par* 
ker,  for  respondent  W.  0^  Blade 

GA.RY,  J.  This  action  was  comm^ced  on 
the  12th  day  of  June*  1805,  to  foveclose  two 
mortgages  on  the  house  and  lot  described  in 
the  complaint.  The  facts  are  fully  stated  In 
the  report  of  the  master,  which  will  be  set  out 
in  the  report  of  the  case,  and  it  is  onJiy  nec- 
essary to  refer  to  It  for  a  proper  understand- 
ing of  the  questions  raised  by  the  exceptions. 
When  the  case  was  heard  by  his  honor.  Judge 
Benet,  he  overruled  all  the  exceptions  to  the 
master's  report,  except  the  plaintiff's  first  ex- 
ception, which  was  as  follows;  "Because  the 
master,  in  said  report,  recoiomended  that  In 
case  the  premises  in  question  are  sold,  as 
therein  provided,  that  the  sum  of  $122.05  be 
paid  to  the  defendant  Florence  S.  Hare  out 
of  the  proceeds  of  such  sale,  and  balance  ap* 
plied  to  plaintiff's  debt;  whereas  he  should 
hare  recommended  that  as  the  plaintiff  was 
a  purchaser  of  said  notes  and  mortgages, 
without  notice  of  any  ecjuitable  lien  of  the 
defendant  Hare,  that  the  proceeds  of  such 
sale  should  have  been  applied,  first,  to  plain- 
tlfTs  debt,  in  preference  to  the  claim  of  the 
defendapt  Hare."  After  sustaining  this  ex- 
cepticm,  his  honor.  Judge  Benet,  ordered  a 
sale  of  the  premises,  and  concluded  his  order 
as  follows:  "That,  out  of  the  proceeds  of 
said  sale,  the  said  master  deduct  the  amount 
of  his  fees  and  expenses  on  said  sale,  and 
any  lien  for  taxes  or  assessments,  and  that 
he  then  pay  the  plaintiff  the  amount  found 
due  him  and  the  costs  of  tliis  action;  said 
sum  to  bear  Interest  from  the  date  of  said  re- 
port, and,  if  any  balance  should  remain  in 
his  hands  after  such  payments,  that  he  do 
then  pa/  the  same  to  the  defendant  Florence 
S.  Hare,  or  her  attorney,  or  her  legally  ap- 
pointed guardian.     In  the  event  the  proceeds 


of  sale  be  insaffident  to  ,  pay  the  debt  of 
plaintiff;  the  plaintiff  shall  be  entitled  to  no 
Judgment  against  W.  O.  Black  for  such  de- 
fidency,  and  so  much  of-  the  master's  report 
as  gives,  judgment  for  such  deficiency  be 
overruled."  The  defendant  Florence  S.  Hare 
appealed  from  said  decree^  upon  exceptions, 
which,  together  with  the  additional  grounds 
upon  which  the  respondent  W.  0.  Black  gave 
notice  he  would  ask  this  court  to  sustain  said 
decree,  will  be  set  out  in  the  report  of  the 


The  exceptions  raise  substantially  but  three 
questions,  to  wit:  (1)  Was  the  circuit  Judge 
in  error  when  he  adopted  the  mode  by  which 
he  ascertained  the  rental  value  of  the  prem- 
ises? (2)  Was  the  circuit  judge  in  error  when 
he  decreed  that  the  plahitifTs  debt  should  be 
paid  out  of  the  proceeds  of  sale  prior  to  the 
claim  of  the  defendant  Florence  S.  Hare?  (3) 
Was  the  drcuJt  Judge  in  error  in  not  decreeing 
that  Florence  S.  Hare  should  have  a  personal 
judgment  against  W.  0.  Black  for  any  de- 
ficiency remaining  unpaid  qC  her  claim,  after 
exhausting  the  proceeds  of  sale  of  said  prem- 
ises? 

We  will  consider  the  questions  raised  by  the 
exceptions  In  the  order  above  stated,  and  pro- 
ceed to  a  consideration  of  the  first  question. 
John  L.  Hare  paid  Bramlett  &  Bamett,  on  ac- 
count of  material  that  went  into  the  building 
in  question,  $119.13,  and  Thomas  Butler  for 
work  done  on  the  same,$18;  aggregating  |ia7.- 
13.  The  appellant  contends  that  as  the  house 
and  lot  and  improvements  altogether  cost  $1,- 
311.70,  and  W.  G.  Black  only  contributed 
$1,174.57  of  said  amount,  she  should  not  be 
held  to  account  for  the  full  rental  value  of 
the  premises,  but  only  in  the  proportion  which 
$l,174iS7  bears  to  $1,311.70,  and  that  the 
rental  value  should  be  reduced  in  the  propor- 
tion which  $137.13  bears  to  $1,311.70.  When 
the  defendant  Florence  S.  Hare  arrived  at 
the  age  of  maturity,  she  had  the  right  either 
to  confirm  or  rescind  the  agreement  whicli 
she  entered  into  with  the  defendant  Black. 
She  made  her  election  to  resdnd,  the  effect 
of  which  was  to  relieve  her  of  her  obligations, 
and  to  vest  the  title  to  the  house  and  lot  in 
Black.  Black  did  not  receive  any  benefit  from 
the  payment  to  Bramlett  St  Bamett  of  the 
$137«13  by  John  L.  Hare,  until  Florence  S. 
Hare,  by  making  her  election  to  rescind  her 
agreement  with  Black,  vested  the  title  to  the 
house  and  lot  in  Black.  This  was  a  volun- 
tary act  on  her  part,  and  she  will  not  be  al- 
lowed now  to  say  that,  when  the  agreement 
was  resdnded,  it  did  not  have  the  effect  of 
vesting  title  in  Black,  freed  from  all  claims 
and  equities  touching  the  rental  value  of  said 
property.  The  exceptions  raising  the  first 
question  are  overruled. 

We  come  next  to  a  consideration  of  the 
second  question.  The  master  finds  that  the 
amounts  received  by  the  defendant  Black, 
aggregating  $390,  were  paid  by  John  L.  Hare 
out  of  his  own  means.  There  is  no  exception 
before  us  raising  a  question  as  to  this  find- 


202 


25  SOUTSBASTESBN  RB^POBTBR. 


(B.a 


lug,  and  it  must .  tiieref ore  be  accepted  as 
trae.  If  the  money  paid  to  Black  bad  been 
property  of  Florence  S.  Hare,  then  this  case 
wonld  be  goYemed  by  the  principle  establish- 
ed in  Scott  T.  Scott,  29  S.  G.  414,  7  S.  E.  811, 
and  her  claim  would  have  priority  orer  that 
of  the  plaintiff  in  the  distribution  of  the  pro- 
ceeds arising  from  the  sale  of  said  property. 
The  payments  made  to  Black  by  John  L. 
Hare  did  not  have  the  effect  of  vesting  Flor- 
exkce  S.  Hare  with  the  ownership  of  the  mon- 
ey. The  effect  of  the  payments  was  to  ex- 
tinguish her  indebtedness;  but  when  she 
made  her  election  by  which  the  agreement 
was  rescinded,  and  the  parties,  as  far  as  pos- 
sible, restored  to  the  status  quo,  we  do  not 
see  how  she  can  set  up  a  claim  to  the  money 
with  which  the  payments  were  made  when  it 
never  belonged  to  her.  Florence  S.  Hare,  by 
her  voluntary  act.  In  rescinding  the  agree- 
ment, prevented  herself  from  getting  the  ben- 
efit of  payments  made  in  her  behalf  by  a 
third  person  with  his  own  money.  The  ex- 
ceptions raising  the  second  question  are  also 
overruled. 

The  third  question  is  disposed  of  by  what 
has  been  said  touching  the  second  question, 
and  the  exceptions  upon  which  it  was  pred- 
icated are  likewise  overruled. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(47  9.  O.  229) 

KIRVBN  V.  PINCKNHT  et  al. 

(Supreme  Court  of  South  Carolina.     July  20, 

1896.) 

EXBOUTOBT  COKTRAOT  —  TiTLS  —  CL^M  AKD    DB- 
LrVBBT. 

Though  plaintiff,  pursuant  to  contract, 
delivered  a'  mare  and  a  sum  of  money  in  ex- 
change for  another  mare  which  he  was  to  re- 
ceive, but  which  was  never  delivered,  he  had 
not  title  under  which  to  maintain  claim  and  de- 
livery for  the  recovery  of  the  latter  mare,  as 
against  one  to  whom  it  was  subsequently  sold. 

Appeal  from  common  pleas  circuit  court 
of  Sumter  county;  Buchanan,  Judge. 

Action  by  James  N.  Kirven  against  Henry 
L.  Pinckney  and  another  to  recover  a  cer- 
tain mare.  There  was  a  judgment  for  plain- 
tiff, and'  defendants  appeal.    Reversed. 

Purdy  &  Reynolds,  for  appellants.  Fras- 
ers  &  Cooper  and  Townsend  &  Floyd,  for  re- 
spondent 

POPB,  J.  This  action  was  commenced  in 
the  court  of  common  pleas  for  Sumter  coun- 
ty, in  this  state,  on  the  21st  day  of  Decem- 
ber, 1805,  and  its  object  was  to  recover  a 
mare  and  colt  alleged  to  have  been  wrong- 
fully detained  from  the  plaintiff  by  the  de- 
fendants, and  for  damages.  It  came  on  for 
trial  before  his  honor,  Judge  Buchanan,  and 
a  jury.  The  verdict  was  for  the  plaintiff,  and, 
after  entry  of  judgment  thereon,  an  appeal 
was  taken  therefrom.  Quite  a  number  of 
interesting  questions  were  presented  and 
argued  before  us;    bat  we  have  eonduded 


that  there  Is  one  an-omtrolUng  question  hers 
whi(*h  we  hiave  concluded  wlU  render  on-  / 
necessary  the  consideration  of  all  the  other 
matters  embraced  in  the  appeaL  Indeed, 
when  we  settle  this  question,  no  other  can 
be  said  to  fairly  arise  In  the  record. 

It  seems  that  the  plaintiff  made  an  agree- 
ment with  one  Mr.  Henry  Tupper,  of 
Charleston,  in  this  state,  which  was  form- 
ally embodied  In  this  written  agreement,  to 
wit:  "October  2d,  1804.  This  is  to  certify 
that  J.  N.  Kirven  and  Henry  Tupper  have 
traded  the  following  mares.  Brown  Girl  and 
Daisy.  J.  N.  Kirven  to  give  H.  Tupper 
Brown  Girl  and  925.00  for  Daisy.  J.  N.  E^lr- 
ven  to  pay  freight  on  both  mares.  H.  Tup- 
per to  raise  the  colt  that  iJrown  Girl  is 
with,  to  the  age  of  six  months,  and  then 
giye  said  colt  to  J.  N.  Kirven;  and.  If  the 
colt  is  not  sound  at  that  time,  H.  Tapper 
is  to  pay  J.  N.  Kirven  $100.00.  Brown  Girl 
is  by  Highland  Red  out  of  Worth  by  Black 
Chief.  Brown  Girl  is  in  foal  by  Melville 
Chief  (2353),  due  to  foal  on  or  about  7th 
March,  1805.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  seal,  this  4th  day 
of  Sept,  1801.  Henry  Tupper  [L.  S.]"  On 
the  8th  day  of  October,  1804,  this  pUlntlff 
shipped,  by  rail.  Brown  Girl  to  the  ord^r 
of  Henry  Tupper,  and  advised  Tupp»  to 
send  to  him  Daisy  on  the  night  of  the 
same  day.  A  letter  from  Tupper  to  Kirven, 
dated  8th  October,  1894,  admits  the  receipt 
from  Kirven  of  a  telegram  to  this  effect  on 
that  same  day,  and  expresses  his  regret  at 
not  being  able  to  ship  Daisy  on  that  night, 
explaining  his  inability  by  reason  of  the 
mare  being  up  tovni,  but  stating  she  should 
b^.  shipped  the  next  day.  On  the  9th  day  of 
October,  1804,  when  Tupper  sent  to  the  rail- 
road authorities  for  the  mare  Brown  Girl,  his 
messenger  returned  with  the  information 
that  she  was  sick.  Thereupon  he  employed 
a  veterinary  surgeon  (one  Mclnness)  to  do 
what  he  could  for  her,  but  she  died  while 
in  the  car  at  CSiarleston.  Mr.  Tniq;>er 
promptly  notified  Mr.  Kirven  of  his  loss,  and 
advised  Kirven  to  bring  suit  against  the 
railroad  for  damages.  Mr.  Kirven,  however, 
sent  him  a  check  for  the  $25,  dated  8th  Oc^ 
tober,  1804,  and  insisted  that  Brown  Girl 
was  Mr.  Tupper's  loss.  Mr.  Tupper,  how- 
ever, denied  this,  and  returned  the  check  to 
Mr.  Kirven. 

This  describes  the  attitude  of  the  parties 
to  each  other.  Mr.  Tupper  sold  the  mare 
Daisy  to  the  defendant  Henry  L.  Pinckney, 
Jr.;  and  Mr.  Pinckney  placed  her  in  the 
keeping  of  the  defendant  Manly  Boykin. 
The  two  last  reside  in  Sumter  county,  where 
the  mare  Daisy  is  kept,  who,  by  the  way, 
has  dropped  a  coH;  so  that  now  Mr.  Kirven 
brings  his  suit  for  claim  and  delivery  against 
Mr.  Pinckney  and  Mr.  Boykln  for  both  the 
mare  Daisy  and  her  colt,  but  Mr.  Tupper 
Is  not  made  a  party  to  this  salt 

One  f)t  the  defenses  set  up  by  the  de- 
fendant 18  that  Daisy   never  became   the 
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pcopoty  of  Mr.  Klireii;  that  tbe  agreement 
between  Mr.  Klnreu  and  Mr.  Tapper  was 
only  for  an  exchange  of  mares,  hut  was 
never  executed;  and  that  tbe  only  remedy 
Mr.  Klrren  had  was  to  sue  Tupper  for  a 
breach  of  his  contract;  and  that  Klrren 
neirer  owned  or  had  a  Uen  on  the  mare 
Daisy,  and  therefore  the  defendant  Plnck- 
ney  had  a  perfect  .right  to  buy  her  as  he 
did.  We  cannot  regard  this  as  a  sale  of  the 
mare  Daisy  to  Mr.  Klrven.  The  contract 
shows  that  It  was  to  he  an  exchange  of 
one  max^e  for  the  other,  with  $25  as  "boot." 
This  exchange  was  never  consummated.  If 
the  contract  was  breached  by  Tupper,  Klr- 
ven had  his  remedy  by  bringing  his  action 
against  Tupper  for  such  breach  of  his  con- 
tract.  We  cannot  view  this  contract  as  ex- 
ecuted by  Its  terms,  so  that  Brown  Qlrl  was 
Tapper's  property,  and  Daisy  was  the  prop^ 
erty  of  Klrven.  Each  had  to  deliver  his 
mare  to  the  other,  respectively,  before  the 
rights  of  third  parties  could  be  affected. 
Whatever  remedy  Mr.  Klrven  has  is  against 
Mr.  Tupper.  The  defendant,  by  his  second 
request  to  charge,  made  this  point;  and  the 
circuit  Judge  refused  to  so  charge.  This  was 
error.  The  defendant,  on  the  same  ground, 
sought  a  nonsuit  This  was  refused  by  the 
circuit  judge,  and  thereby  the  circuit  Judge 
was  again  in  error.  We  must  therefore  re- 
verse the  Judgment,  and  direct  that  the  com- 
plaint be  dismissed.  It  is  the  Judgment  of 
this  court  that  the  Judgment  of  the  circuit 
court  be  reversed,  and  the  cause  be  remitted 
to  the  dicult  court,  with  directions  to  that 
court  to  dismiss  the  complaint. 


(99  Oa.  165) 

CliARK  et  aL  y.  HORN,  Sheriff. 
(Supreme  Court  of  Georgia.     June  12,  1896.) 

EXBMPTIOKS— liBVT— ReDBLIVBHT  BoND— LIABILI- 
TIES. 

Where  exempted  personalty  was  levied 
on  under  tbe  provisions  of  section  2028  of  the 
Code,  and  the  defendant,  upon  filing  the  counter 
affidavit  therein  provided  for,  gave  to  the  levy- 
ing officer  a  bond  condftioned  for  the  delivery 
of  the  property  at  the  time  and  place>of  sale; 
if,  upon  the  trial  of  the  issue  formed  by  the  fil- 
ing of  such  afiidavit,  the  property  should  be 
found  subject,  held: 

1.  An  order  of  court  dismissing  the  counter 
affidavit  and  directing  that  the  levy  proceed 
was  so  far  an  adjudication  tliat  the  property 
was  subject  as  to  render  it  obligatory  upon  the 
defendant  and  his  surety  to  deliver  the  prop- 
erty to  the  officer,  as  stipulated  In  the  bond,  upon 
his  r^dvertising  the  property  for  sale.  Wil- 
Ulims  V.  Printing  Co.  (decided  at  the  last  term) 

2.  Upon  their  failure  so  to  do,  the  sheriff 
could  maintain  in  his  own  name  against  the 
principal  and  sorety  an  action  upon  the  bond  for 
the  breach  of  the  same. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Webster  coun- 
ty; W.  H.  Pish,  Judge. 

J.  I4.  Horn,  sheriff  of  Webster  county, 
brought  suit  against  L.  P.  Clark,  principal, 
and  B.  ▲.  Clark,  surety,  upon  a  f orthconilng 


b<md.  Defendants  demurred  to  the.  declara- 
tion, the  demurrer  was  overruled,  and  they 
excepted.    Affirmed. 

The  following  is  the  official  report; 

The  declaration  alleged:  **Jm  P.  Clark,  as 
principal,  and  B.  A.  Clark,  as  security,  are 
indebted  to  petitioner  $490,  principal,  on  a 
forthcoming  bond,  copy  of 'v^hich  is  attached. 
On  November  20,  1883,  petitioner,  as  sheriff 
of  Webster  coun^,  by  virtue. of  a  fl.  f a.  from 
the  superior  court  of  said  county  in  favor  of 
the  Bank  of  Richland  v.  G.  D.  Jones,  J.  D. 
Irwin,  and  h.  P.  Clark,  levied  <»i  100  bushels 
of  com,  more  or  less;  100  bushels  of  cotton 
seed,  more  or  less;  300  pounds  seed  cotton, 
more  or  less,  ungathered;  800  bundles  of  fod- 
der; a  black  mare  muje,  about  nine  years  old, 
named  'Uzzle*;  .and  a  bay  horse  mule,  about 
eight  years  old,  named  'Fox,*~'a8  the  property 
of  Louis  P.  Clark.  On  November  14, 18U3,  the 
president  of  the  Bank  of  Richland  made  and 
delivered  to  petitioner  an  affidavit  that  the 
debt,  the  foundation  of  the  fl.  fa^  was  one 
from  which  the  homestead  is  not  exempt, 
being  founded  upon  a  contract  in  which  de- 
fendants waived  all-right  to  homestead  and 
exemption.  On  November  20, 1803,  Louis  P. 
Clark  made  and  tendered  to  petitioner  his 
counter  affidavit,  that  the  debt  is  one  from 
which  the  homestead  is  exempt,  and  that  the 
contract  upon  which  the  debt  and  fl.  fa.  is 
founded' contained  a  waiver  of  homestead  and 
exemption,  but  said  waiver  Is  void  under  the 
constitution  and  laws  of  this  state.  Wheu 
Clark  filed  this  affidavit,  making  the  issue  as 
above  stated,  the  personalty  above  mentioned 
was  In  the  possession  of  petitioner,  as  sheriff, 
by  virtue  of  said  levy,  and  Clark  entered  into 
a  bond  with  petitioner,  as  sheriff,  in  the  sum 
of  $450,  with  E.  A.  Claris,  as  security  thereon, 
the  condition  of  the  bond  being:  'Should  the 
said  L.  P.  Clark  deliver  or  cause  to  be  deliver- 
ed said  property  to  said  sheriff  at  the  time 
and  place  of  sale,  provided  that  said  property, 
upon  the  trial  of  said  issue,  be  found  subject 
to  said  fl.  fa.,*  then  the  bond  to  be  void. 
Louis  P.  Claiic  thereupon  took  possession  of 
the  property  under  said  bond.  Petitioner,  as 
sheriff,  returned  to  the  euperior  court  of  the 
county  the  issue  as  raised  by  said  affidavit 
and  levy,  and  at  the  April  term,  1894,  of  said 
court,  said  issue  came  on  to  be  heard,  and  on 
motion  of  plaintiff*B  counsel  it  was  ordered 
by  the  court  that  the  issue  as  interposed  by  L. 
P.  Clark  to  the  levy  as  made  be  dismissed  at 
defendant's  cost,  and  that  the  fl.  fa.  proceed. 
This  judgment  was  rendered  April  2,  1894. 
L.  P.  Clark,  as  principal,  and  B.  A.  Clark,  as 
surety,  on  said  bond,  are  liable  thereon  to  pe> 
tltioner,  in  that  there  has  been  a  breach  of  the 
bond  by  L.  P.  Clark.  Immediately  after  en- 
tering Into  the  bond,  L.  P.  Clark  consumed 
and  appropriated  to  his  own  use  the  cotton; 
the  com,  the  cotton  seed,  and  the  fodder  levied 
on,  and  thus  placed  it  out  of  his  power  to 
deliver  or  cause  to  be  delivered  said  property, 
as  by  tbe  conditions  of  the  bond  required,  to 
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tlie  sheriff,  to  be  scrfd  to  satlBry  tlie  fl.  £&. 
There  has  been  a  farther  breach  of  the  bond 
In  this:  On  May  7, 1894,  petitioner,  as  sheriff, 
advertised  all  the  property  levied  on  In  the 
newspaper  where  the  official  advertising  of 
the  county  Is  done,  offering  said  property  for 
sale  by  virtue  of  the  fl.  fa.  on  the  first  Tnes- 
.  day  in  June,  1894. ;  Notwithstanding  such  ad- 
vertisement, L.  p;  Olark  failed,  refused,  and 
neglected  to  deliver  or  cause  to  be  delivered 
said  property,  at  the  time  and  plaoe  of  sale, 
to  the  sheriff  of  the  county,  to  be  sold  In  sat- 
isfaction of  the  fl.  fa.,  in  accordance  with  the 
condition  of  the  bond,  though  petitioner,  on 
the  day  of  sale,  demanded  the  delivery  of  the 
property  as  per  the  conditions  of  the  bond. 
.Wherefore  defendants  became  liable  on  the 
bond  by  reason  of  said  several  breaches,  and 
thereby  indebted  to  petitioner  thereon  $450." 
The  demurrer  was  general.  Further,  because 
the  condition  of  the  bond  has  never  been 
broken  by  defendants,  and  they  were  not  lia- 
ble thereon;  the  contention  of  defendants  be- 
ing that,  in  contemplation  of  law,  "there  had 
been  no  trial  of  said  Issue";  that  the  Judgment 
of  the  court,  recited  in  the  declaration,  dis- 
missing upon  motion  of  plaintiff  said  issue, 
was  not  a  trial  of  said  issue;  that  the  property 
mentioned  in  the  bond  has  not  been  found 
subject,  and,  if  so,  had  not  been  found  sub- 
ject upon  the  trial  of  said  issue.  Further,  be- 
cause plaintiff  could  not  bring  suit  on  the 
bond  in  his  own  name,  and  in  his  own  right, 
and  for  his  own  use,  but  only  for  the  use  of 
another,  he  being  only  a  nominal  party. 

S.  B.  Stevens  and  G.  W.  Stevens,  for  plaUi- 
tlff  in  error.  J.  B.  Hudson,  for  defendants  In 
error. 

PER  GUBIAM.    Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(99  Oa.  143) 

J.  K.  ORB  SHOB  CO.  v.  KIMBBOUGH  et  aL 
(Supreme  Court  of  Georgia.     June  8,  1896.) 
Equity— Pleadimo — Parti  BS^JuBisoiorioir. 

1.  Although  an  equitable  petition  may  men- 
tion the  name  of  a  corporation,  and  contain  a 
prayer  for  certain  relief  against  it,  such  corpo- 
ration is  not  a  party  to  the  petition  when  there 
is  no  prayer  for  process  as  to  it. 

2.  Where  an  equitable  petition  did  not  pray 
for  substantial  relief  against  any  party  thereto 
trho  was  a  resident  of  the  county  in  the  superior 
court  of  which  the  petition  was  filed,  ana  was 
not  a  petition  for  an  Injunction  to  stay  pending 
proceedings  of  any  kind  in  that  county,  that 
court  was  without  jurisdiction  of  the  case,  and 
the  petition  should  have  been  dismissed  on  de- 
murrer. 

(Syllabus  by  the  (3ourt.) 

Error  from  superior  covrt,  Talbot  county; 
W.  B.  Butt,  Judge. 

Mrs.  Klmbrough  ffied  her  petition  for  In- 
junction, etc.,  against  the  Orr  Shoe  Company, 
the  Fourth  National  Bank  of  Oolnmbus,  Klm- 
brough Bros.,  et  al*    The  Orr  Shoe  Company, 


for  cause  why  temp<mu7  injunction  should 
not  be  granted,  and  why  the  suit  should  not 
be  maintained,  demurred  to  the  petition. 
The  hearing  was  had  at  the  appearance  term 
of  the  court  The  demurrer  was  ov^ruled, 
and  the  injunction  was  granted.  To  both 
these  rulings  the  Orr  Shoe  Company  except- 
ed.    Beversed. 

•  The  following  is  the  official  reportf 
The  petition  alleged:  l%e  firm  of  Klm- 
brough Bros.,  composed  of  C.  W.,  H.  B.,  and 
W.  K.  Klmbrough,  was  engaged  In  merchan- 
dising in  Talbotton  In  1894,  and  had  been  for 
several  years.  While  so  engaged  it  became 
Indebted  to  petitioner  |2,182  and  to  the 
Fourth  National  Bank  |2,(X)0.  To  secure  the 
payment  of  the  indebtednees  to  the  b&nk, 
the  firm  deposited  as  collateral  security  cer- 
tain shares  of  stock,  mentioned,  of  the  value 
of  $4,000.  In  December,  1894,  the  firm  sold 
and  transferred  said  stock  to  petitioner,  and 
she  purchased  it  from  the  firm.  In  payment 
of  their  Indebtedness  to  her,  subject  to  the 
lien  of  the  bank  for  its  debt  The  Orr  Shoe 
Company,  a  creditor  of  the  firm,  sued  them 
upon  a  debt  to  the  March  term,  1896,  of  Tal- 
bot superior  court,  and  upon  said  suit  ob- 
tained summons  of  garnishment,  directed  to 
the  bank,  returnable  to  the  May  term,  1895, 
of  Muscogee  superior  court,  and  to  the  Peo- 
ple's Bank  of  Talbotton,  returnable  to  the 
March  term,  1895,  of  Talbot  superior  court 
At  said  May  term  the  Fourth  National  Bank 
filed  its  answer,  and  the  Orr  Shoe  Company 
ffied  a  traverse  thereto^  copies  of  which  are 
attached.  See  the  report  in  the  case  of  Klm- 
brough Brothers  v.  J.  K.  Orr  Shoe  Co.  et  al. 
at  this  term.  At  said  May  term  the  court, 
upon  the  motion  of  the  Orr  Shoe  Company, 
made  an  order  directing  the  sale  of  the  stock 
and  payment  of  the  bank's .  debt  and  ex- 
penses of  sale,  and  that  the  balance  be  re- 
tained in  the  hands  of  Blanchard,  who  was 
by  the  order  appointed  commissioner,  to  be 
held  subject  to  further  order.  Copy  of  said 
order  is  attached.  Blanchard  is  the  presi- 
dent of  the  Fourth  National  Bank.  Petition- 
er is  ready  and  willing,  and  hereby  offers,  to 
pay  the  Indebtedness  of  Klmbrough  Bros,  to 
said  bank  which  the  stock  was  deposited  as 
collateral  to  secure.  Klmbrough  Bros,  are 
Insolvent  Acting  under  said  order,  Blan- 
chard has  advertised  the  stock  for  sale,  and, 
unless  restrained,  will  proceed  to  sell  It,  and 
petitioner  will  thereby  lose  her  said  property. 
She  prayed  that  she  be  decreed  to  pay  to  the 
Fourth  National  Bank  the  Indebtedness  to  It, 
that  upon  such  payment  it  be  decreed  to 
surrender  to  her  the  stock,  that  the  shoe  com- 
pany be  enjoined  from  proceeding  to  have 
the  stock  sold,  that  Blanchard  be  enjoiped 
from  selling  the  stock,  that  the  People's  Bank 
be  decreed  to  transfer  to  her  said  sto<^  upon 
its  books,  for  process,  and  general  relief. 
The  demurrer  was  upon  the  foUowlng 
grounds:  (1)  It  appears  from  the  petition 
that  the  superior  court:  of  Talbot  county. 
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wherein  tlie  petltton  wbb  flled»  ham  no  Jtirtft- 
dlctlon  to  afford  the  relief  sought,  inasmnch 
as  defendants  Bhmchard,  the  Fourth  Nation* 
al  Bank,  and  the  sboe  company,  the  principal 
defendants  ag?inst  whom  relief  is  prayed, 
reside  In  Muscogee  connty.  (2)  Petitioner 
seeks  in  the  superior  court  of  Talbot  county 
to  enjoin  proceedings  in  the  superior  court  of 
Muscogee  county.  (3)  It  appears  from  the 
pietltion  that  the  garnishment  proceeding  is 
pending  in  fhe  superior  court  of  Muscogee 
county,  and,  if  plaintiff  is  the  owner  of  the 
property  In  the  hands  of  the  garnishee,  her 
remedy  Is  by  claim  or  other  proceedings  in 
Muscogee  superior  court.  (4)  Because  pro- 
cess is  prayed  only  as  to  Kimbiough  Bros., 
of  Talbot  county,  against  whom  no  relief  is 
sought  or  can  be  sought,  and  the  other  de- 
fendants, against  whom  process  Is  prayed 
and  relief  sought,  to  wit,  the  shoe  company, 
Blanchard,  and  the  Fourth  National  Bank, 
all  reside  in  Muscogee  county,  and  are  par- 
ties to  the  garnishment  proceeding  now  pend- 
ing there.  (5)  Because  there  is  no  equity 
In  the  petition.  Tbe  hearing  for  injunction 
was  upon  the  petition  and  demurrer  alone. 

Brannon,  Hatcher  &  Martin,  for  plaintiff 
in  error.  O.  E.  Battle,  Persons  &  Son,  G.  J. 
Thornton^  and  J.  H.  WorrlU,  for  defendants 
in  errorl 

PER  CtJBIAM.   Judgment  rerersed. 

ATKINSON,  3^  proTldentially  absent^  and 
not  presiding. 


(99  Ga.  242) 

HAWKINSVILLB  BANK  &  TRUST  00.  T. 
WALKER. 

(Supreme  Court  of  Georgia.     July  13,  1896.) 

Bsinaw— RuLTNos  ok  Etidbncb— Cortstahcb  to 
WiFR— Fraud— GoNSiDBRATioN. 

1.  This  court  will  not  reyerse  a  trial  judge 
for  refusing  to  allow  certain  questions  to  a  wit- 
ness to  be  answered,  when  .it  does  not  appear 
what  testimony  was  thereby  sought  to  be  elie* 
ited. 

2.  Mere  inadequacy  of  consideration  in  a 
deed  from  a  husband  to  his  wife,  e^en  if  he  were 
Insolvent  at  the  time  of  its  execution,  will  not 
of  itself  alone  avoid  the  deed  at  the  instance  of 
creditors,  if  there  was  no  intention  to  hinder, 
delay,  or  defraud  them.  The  inadequacy  of 
consideration,  if  gross,  would  be  a  badge  of 
fraud,  and  might  be  so  gross,  when  combined 
with  other  circumstances,  as  to.  amount  to  proof 
of  actual  fraud. 

3.  Although  the  consideration  expressed  in 
a  deed  to  realty  from  a  husband  to  his  wife 
may  be  so  grossly  inadequate  as  to  sm^^est 
fraud,  yet,  if  it  appears  that  the  property,  when 
originally  purchased  by  and  conveyed  to  the 
husband,  was  paid  for  with  the  wife's  money, 
the  deed  from  liim  to  her  may  be  upheld  as  bona 
fide. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  WUcoz  county; 
a  O.  Smith,  Judge. 

Action  by  the  Hawklnsville  Bank  ft  Trust 
Company  against  S.  D.  Walker.  On  levy  of 
eoEecutteii,  Susanna  Walker,  his  wife,  inter- 


posed a  dalm.     Verdict  for  claimant,  and 
plaintiff  bxlngB  error.    Affirmed. 

The  following  is  the  official  report: 
An  execution  against  S.  D.  Walker,  from  a 
Judgment  of  April  12,  1894,  wa^  levied  on  a 
house  in  which  he  lives,  with  the  lot  on  which 
it  is  erected,  in  the  town  of  AhbevUle.  A 
claim  to  the  property  was  interposed  by  his 
wife.  It  appeared  that  at  the  date  of  the 
lei^,  June  4,  1894,  both  she  and  her  husband 
were  living  in  the  house  levied  on.  She  re- 
lied upon  a  deed  from  her  husband,  dated 
Apm  27,  1892,  and  recorded  March  25,  1895. 
conveying  the  property  In  question  for  the 
expressed  consideration  of  $840.  Her  hus- 
band testified:  "The  property  levied  on  to  a 
part  of  that  described  in  the  deed.  I  convey- 
ed it  to  my  wife  of  the  day  of  the  deed,  and 
she  paid  me  $340  in  money.  I  sold  her  the 
place  because  I  needed  the  money.  I  did  not 
try  to  sell  it  to  any  one  else.  Before  I  sold 
it  to  her,  I  bargaUied  one-half  acre  in  one 
comer  to  Stubbs  for  $300.  He  was  to  pay 
by  a  certain  day,  and,  he  not  doing  so,  I 
would  not  let  him  have  the  land.  I  offered 
him  $25  to  cancel  the  trade  we  had  agreed 
to.  The  land  bargained  to  him  did  not  have 
the  dwelling  house  on  it,  and  was  about  a 
quarter  of  the  land  I  sold  to  my  wife.  I 
built  the  dwelling  house,  and  it  cost  me  over 
$1,000,  besides  the  fences  and  outhouses.  I 
built  before  the  sale  to  my  wife.  Do  not 
know  what  the  place  is  worth.  Would  like 
to  get  $2,000  out  of  it  It  was  my  vsife's 
money  that  first  paid  for  the  land  when  I 
bought  I  did  not  notify  the  parties  from 
whom  I  bought,  but  iTought  In  my  own  name. 
Did  not  notily  plaintiffs  of  this  fact  when  my 
indebtedness  to  them  was  created,  nor  after- 
wards.'* For  plaintiffs,  it  appeared  that  the 
debt  on  which  the  Judgment  is  founded  was 
made  in  February,  1890,  and  that  the  prop- 
erty in  question  was  worth  about  $1,500  at 
the  time  it  was  conveyed  to  claimant,  and 
is  now  worth  about  $2,000.  Verdict  was 
rendered  for  the  claimant,  and  plaintiff's  mo- 
tion for  a  new  trial,  was  overruled.  The 
grounds  of  the  motion  are:  That  the  verdict 
is  contrary'  to  law  and  evidence,  and  that  the 
court  erred  in  refusing  to  allow  plaintiff's 
counsel  to  ask  Walker,  as  a  witness,  the  fol- 
lowing questions:  "When  you  conveyed  the 
land  described  in  the  deed  in  evidence  to  your 
wife,  did  you  own  any  other  real  estate?" 
"When  you  conveyed  the  land  described  in 
the  deed  In  evidence  to  your  wife,  did  you 
claim  any  other  real  estate?"  "When  you 
conveyed  to  your  wife  the  land  described  In 
the  deed  in  evidence,  did  you  not  at  the  same 
time  sell  her  the  hotel  property  across  the 
street?"  "When  you  made  to  your  wife  the 
deed  in  evidence,  did  you  not  at  the  same 
time,  and  for  the  same  identical  consideration, 
sell  her  the  hotel  property  across  the  street?" 
"At  the  time  you  made  the  deed  in  evi- 
dence to  your  wife,  did  you  dalm  any  other 
property?**    "At  the  time  you  made  the  deed 


806 


25  SOUTHBASTBBN  RSPOBTBB. 


(Ga 


In  evidence  to  your  wife,  did  yon  own  any 
other  property?"  Also,  that  the  conrt  erred 
In  not  charging  the  Jnry,  though  not  bo  re- 
quested, that  gross  Inadequacy  of  considera- 
tion In  a  deed  from  a  husband  to  his  wife  is 
a  badge  of  /raud  in  a  contest  between  a 
creditor  of  the  husband  whose  debt  was  creat- 
ed prior  to  the  date  of  the  deed  to  the  wife. 
Also,  that  the  court  erred  In  charging:  ''I 
charge  you  that  If  you  find  that  the  consider- 
ation of  the  deed  from  the  defendant  in  fl.  ^ 
to  the  claimant  was  grossly  inadequate,  be^ 
fore  you  would  be  authorized  to  find  a  ver- 
dict In  favor  of  the  plaintiffs  upon  that 
ground,  yon  must  further  find  from  the  evi- 
dence that  the  intention  of  the  defendant  in 
fl.  fa.  was  to  hinder,  delay,  and  d^raud  cred- 
itors, and  that  he  (defendant)  was  Insolvent 
at  the  time." 

Hal  Lawson,  for  plalntlfr  In  error.  Wil- 
liams &  Land,  for  defendant  in  error. 

PBB  CURIAM.    Judgment  affirmed. 

ATEaNSON,  J.,  provldentlaUy  absent,  and 
not  presiding. 

(99  Ga.  183) 

BUCK  et  aL  T.  BEACH  et  aL 
SAMB  T.  NICHOLLS  MANUF'G  CO. 
(Supreme  Court  of  Georgia.    June  18,  1898.) 
Preliminart  Injunotion— CoNFLicrrxNO  Evidbkcc 
The  evidence  being  oonfllctiiig,  and  the 
effect  of  the  order  passed  oy  the  judge  being  to 
preserve  the  existing  status,  and  protect  all  of 
the  contending  parties  in  their  ri^ts  until  the 
same  could  be  finally  passed  upon  and  determin- 
ed by  a  jury  there  was  no  abuse  of  discretion 
in  denying  the  prayers  for  injunction  respective- 
ly hiade  oy  the  parties  on  both  sides  In  case 
bonds  should  be  given  as  by  such  order  required, 
nor  in  ordering  the  writ  of  injunction  to  issue 
against  such  of  the  parties  as  fafled  to  give 
bond. 
(Syllabus  by  the  Court) 

Brror  from  superior  court.  Coffee  county;  J. 
L.  Sweat,  Judge. 

Actions  by  Buck  &  Downing  against  A.  T. 
Beach  &  Co.,  and  by  the  same  plaintiffs 
against  the  NichoUs  Manufacturing  Company. 
FroDi  an  order  refusing  to  enjoin  defendants, 
and  conditionally  enjoining  plaintiffs,  plain- 
tiffs bring  error.     Affirmed. 

The  following  is  the  official  report: 
Buck  &  Downing  brought  their  petition  to 
restrain  A.  T.  &  W.  W.  Beach  from  boxing 
and  working  the  timber  suitable  for  turpen- 
tine purposes  on  lot  of  land  ^o.  424  in  the 
Sixth  district  of  Coffee  county,  and  removing 
therefrom  the  gum,  scrape,  etc.  Defendants 
set  up  that  their  firm  was  known  as  A.  T. 
Beach  &  Ck).,  and  was  composed  of  A.  T. 
Beach,  W.  W.  Beach,  and  the  Georgia  Pine 
Investment  &  Manufacturing  Company;  and 
that  said  last-named  company  was  the  true 
and  lawful  owner  of  all  the  timber  on  the  land 
suitable  for  turpentine  purposes,  and  author- 
ised these  defendants  to  use  the  same  as  they 
are  doing;  and  prayed  that  plaintifCs  be  re- 


strained from  cutting,  boxing,  or  Interfering 
with  the  timber.  Plalntiffa  amended  by  al- 
l^;ing  that  the  partnership  made  defendant  to 
the  petition  was  composed  of  those  described 
in  the  original  petition,  and  likewise  the  Geor- 
gia Pine  Investment  A  Manufacturing  Com- 
pany. Upon  the  hearing,  the  Judge  below  or- 
dered that  upon  each  of  the  parties  plaintiff 
and  defendant  entering  Into  a  bond  of  |500 
each,  conditioned  to  pay  the  successful  pax:ty 
all  damages  and  costs  recovered  on  final  trial, 
thereupon  each  of  said  parties  be  authorized 
to  continue  to  work  the  boxes  in  the  timber 
on  the  land,  cut  by  each  of  them,  respectively, 
for  turpentine  purposes,  and,  In  default  of 
making  such  bond,  that  the  parties  so  default- 
ing be  enjoined  from  working  said  boxes  un- 
til the  final  trial  and  further  order.  To  this 
decision,  refusing  to  enjoin  defendants,  and 
conditionally  enjoinhig  plaintiffs,  plaintiffs  ex- 
cepted. The  facts  of  this  case  are  the  same 
as  in  that  of  the  same  plaintiffs  against  the 
NlchoUs  Manufacturing  Company.  Upon  the 
hearing,  plahitiffs  put  in  evidence:  Deed  from 
B.  H.  to  J.  P.  Moore  to  lots  423  and  424, 
Sixth  district  of  Coffee  county,  dated  June  7, 
1881,  consideration  $200,  recorded  November 
24,  1805.  Also,  lease  for  turpentine  purposes 
to  the  pine  timber  upon  the  same  lots  by  B. 
H.  and  J.  P.  Moore  to  J.  M.  Rlcketson  and 
S.  L.  lyson,  April  27, 1889,  consideration  $500, 
recorded  April  18,  1892.  Transfers  of  said 
lease,  for  a  valuable  consideration,  from  Blck- 
etson  and  T^yson  to  Stokes  &  Co.,  July  15, 
1889;  from  Stokes  &  Co.  to  R.  V.  Covington, 
May  18,  1893;  and  from  R.  V.  Covington  to 
Buck  &  Downing,  January  8,  1896.  Also, 
warranty  deed  from  Stokes  &  Co.  to  D.  K. 
Coleman,  conveying  the  pine  timber  on  the 
same  land,  consideration  $2,300,  date  not 
given.  Also,  transfer  of  said  lease  from  D. 
K.  Coleman  to  Buck  &  Downing  for  a  valua- 
ble consideration,  February  26,  1894.  Also, 
evidence  to  the  following  effect:  In  1881,  J. 
P.  Moore  bought  in  good  faith,  and  for  a  val- 
uable conslderatioQ,  lots  423  and  424  in  the 
Sixth  district  of  Coffee  county,  and  took  *'a 
titie"  to  the  same;  that  under  said  titie,  and 
verily  believing  it  to  be  the  genuine  titie  to 
the  land,  he  went  upon  the  land,  and  in  1881 
cleared  a  field  of  several  acres,  part  of  which 
was  on  one  lot  and  part  on  the  other,  and  on  lot 
424,  near  the  line  of  the  two  lots,  erected  a 
dwelling  house;  that  said  Moore  has  had  the 
field  so  cleared  cultivated  under  his  direction 
every  year  since  1881,  and  has  exercised  the 
rights  of  such  ownersiiip  over  said  two  lots 
continuously,  without  In  any  manner  being 
molested;  that  in  IS—  he  leased  the  timber  for 
turpentine  on  said  lots  to  Stokes  &  Co.;  that 
his  (Moore's)  possession  Is  the  only  possession 
of  the  land;  that  the  representative  of  Buck 
&  Downing  entered  upon  both  lots  on  October 
21,  1895,  and  was  engaged  In  boxing  the  pine 
timber  thereon  at  the  date  of  the  alleged  tres- 
pass by  claimants,  and  had  been  so  engaged 
for  five  weeks  before,  and  it  was  quiet  and 
acquiesced  In.    Defendants  put  In  evidence: 
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Plat  and  gnmt  firoiii  the  state  to  Levi  Oamp- 
bell;  deed  from  Levi  Campbell  to  W.  M. 
Johnson;  and  deed  from  W.  M.  Johnson  to 
F.  M.  Scott  Also»  deed  dated  September  1« 
1878,  from  F.  M.  Scott  to  John  Dykes,  con- 
sideration M50,  conveying  said  lots,  recorded 
January  16,  1881.  Also,  deed  dated  Decem- 
ber 4,  1889,  from  John  Dykes  to  Waycross 
Lumber  Company,  to  said  lots,  consideration 
$500,  recorded  January  6,  1890.  It  Is  stated 
hi  the  hHl  of  exceptions  that  the  foregoing 
deeds  were  attached  upon  their  appearance 
for  forgery,  but  what  was  the  nature  of  their 
appearance  is  not  indicated.  Defendants  in- 
troduced, also:  Lease  from  the  Waycross 
Lumber  Company  to  BUis,  Young  &  Co.,  Jan- 
nary  4,  1888,  leasing  timber  for  turpentine 
purposes  on  said  lots;  and  similar  lease  from 
EOlis,  Young  &  Co.  to  the  Georgia  Pine  In- 
vestment &  Blanufacturing  Company,  dated 
November  13,  1880.  Also,  evidence  to  the 
following  effect:  Some  10  or  12  yeare  ago, 
Joseph  Moore  built  a  small  log  house  on  the 
land,  and  indoeed  V^  acres  by  a  fence.  Since 
that  time  there  have  been  no  additional  in- 
closures.  The  premises  thus  located  have 
been  occupied  for  a  few  months,  respectively, 
by  four  persons  (named),  up  to  about  1886, 
shioe  which  time  ihey  have  been  vacant  and 
unused  by  any  one.  Said  lots  of  land  have 
never  been  occupied  or  continuouidy  in  the 
possession  of  any  one  for  the  full'  period  of 
7  years.  In  1881  the  Georgia  Pine  Invest- 
ment ft  Bianuf  actnilng  Company  had  built  a 
house  on  lot  423,  and  the  same  was  torn 
down,  possibly  by  Jos^h  Moore.  No  person 
has  been  in  possession  of  or  occupied  either  of 
tbe  lots  for  any  length  of  time  since  1888, 
until  the  present  parties  litigating  commenced 
boxing  the  same  for  turpentine  purposes. 
Said  lots  have  never  been  regarded  by  any 
one  In  the  community  in  which  they  are  lo- 
cated as  improved  lots,  but  at  all  times  as 
wild  and  unimproved.  Up  to  January  10, 
1886  (about  the  time  of  the  hearing),  22,386 
turpentine  boxes  had  been  cut  by  Beach  & 
Go.  on  lot  424;  and  up  to  January  11,  1886, 
18,864  had  been  cut  on  lot  423.  While  Buck 
ft  Downing  have  also  cut  boxes  on  said  lots, 
there  is  no  difficulty  in  distinguishing  those 
cut  by  defendants  from  those  cut  by  Buck  ft 
Downing. 

(^uincey  ft  McDonald  and  Toomer  &  Reyn- 
olds, for  plaintiffs  in  error.  John  C.  McDon- 
ald, fbr  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 

ATKINSON,  J^  providentially  absent,  and 
not  presiding. 

(97  Ga.  «2) 

GAMMAGB  et  al.  v.  ATLANTA  ft  W.  P. 

R.  CO. 

^Supreme  Court  of  Georgia.     March  11,  1886.) 

buuBT  to  PiRSOir  ON  Tbaok  '  FaisuitPTiONa  — 

Nonsuit. 
Tliere  being  eyidence  to  warrant  the  jury 
la  finding  that  the  homicide,  for  wtiich  the 


plaintiffs  were  legally  entitied  to  sue,  was  caus- 
ed by  the  nmmng  of  the  defendant's  train, 
tills  evidence,  in  connection  with  tlie  legal  pre- 
somption  of  neifUgence  against  the  company 
imposed  by  section  3033  of  the  Code,  was  suffi- 
cient to  carry  the  case  to  the  jury,  unless  that 
S resumption  was  fully  rebutted  by  other  evi- 
ence.  The  defendant  having  introduced  no 
evidence  at  alL  and  it  not  appearixig  from  the 
evidence  for  tne  plaintiffs  that  this  {Iresump- 
tion  was  in  all  respects  completely  rebutted,  it 
was  error  to  grant  a  nonsuit 
(Syllabus  by  the  Court.) 

'   Error  from  city  court  of  Atlanta;  Howard 
Van  £;pp8,  Judge. 

Action  by  Arthur  Bf.  Gammage  and  others 
against  the  Atlanta  ft  West  Point  Railroad 
Company.  Judgment  of  nonsuit,  and  plain- 
tlfCs  bring  error.     Reversed. 

Goodwin  ft  Westmoreland,  for  plaintiffs  in 
error.  Dorsey,  Brewster  ft  Howell,  for  de- 
fendant In  error. 

liUMPKIN,  J.  While  it  was  not  shown 
with  absolute  certainty  that  the  deceased  was 
killed  by  the  defendant's  train,  there  was  am- 
ple evidence  to  warrant  the  jury  in  finding 
that  such  was  the  fact  This  behig  so,  and 
the  plaintiffs  having  a  legal  right  to  sue  for 
the  homicide  of  thdr  father,  they  were,  in 
view  of  the  presumption  of  neglig^ce  arising 
against  the  company  under  section  S038  of  the 
Code,  entitied  to  have  their  case  passed  upon 
by  the  jury,  unless  there  were  other  facts  in 
evidence  by  which  the  legal  presumption  was 
foUy  rebutted.  There  is  no  hiw  requhing  a 
railroad  company  to  introduce  evidence  of  its 
own  for  the  purpose  of  overoomtoig  the  pre- 
sumption of  negligence  imposed  upon  it  by 
law.  It  may  rely  solely  upon  the  evidence 
introdnced  by  the  plaintiff,  and,  if  that  evi- 
dence does  remove  the  presumption,  it  will 
not 'be  necessary  for  the  company  to  offer 
any  further  defense*  In  the  present  case  the 
defendant  introdnced  no  evidence  at  all,  but 
stood  upon  the  proposition  that  the  evidence 
for  the  plaintiffs  affirmatively  vindicated  the 
company's  dUigence,  and  demonstrated  its 
nonliabilily. 

It  appears  from  the  testimony  that  the  de- 
ceased came  to  his  death  **upon  a  darlL,  dris- 
Bling,  rainy  night,"  at  a  point  on  the  railroad 
track  which  was  a  considerable  distance  from 
any  public  crossing;  and  that  upon  such  a 
night  a  good  headlight  would  not  disclose  an 
object  on  the  track  at  a  greater  distance  than 
from  60  to  75  yards.  The  train  by  which 
the  deceased  was  presmnably  Itilled  was  run- 
ning between  25  and  80  miles  an  hour.  There 
are  at  least  two  particulars  hi  which  the  jury 
would  have  been  warranted  in  finding  that  the 
company  was  wanting  in  the  proper  diligence. 
It  does  not  afihmatively  appear  that  the  loco- 
motive was  in  fact  supplied  with  a  lighted 
headlight,  and  the  evidence  does  not  show 
that  the  train,  when  mnning  at  the  rate  of 
speed  testified  to,  conld  not  have  been  stopped 
or  its  speed  so  reduced  within  the  above-men- 
tioned distance  as  to  have  prevented  tbe  hom- 
icide. Whether  there  was  or  was  not  any  duty 
of  looking  out  for  persons  who  might  happen 
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to  be  on  the  track  at  the  place  where  the 
homicide  occurred,  It  was  certainly  incumbent 
on  the  company's  servants  in  charge  of  the 
train  to  stop  it,  If  possible,  after  discovering 
the  deceased  In  his  bnggy  in  front  of  the  lo- 
comotive. The  evidence  does  not  negative  the 
Inference  that  he  was  so  discovered  as  soon 
as  the  locomotive  approached  within  a  dis- 
tance of  75  yards  of  him.  With  a  headlight, 
the  evidence  shows  he  might  have  been  seen 
for  that  distance;  and  if  in  fact  seen,  and  it 
was  possible  either  to  stop  the  train,  or  to  so 
reduce  its  speed  as  to  avoid  the  collision  en- 
tirely or  to  render  the  consequences  of  the  col- 
lision less  disastrous,  the  company's  servants 
were  negligent  in  omitting  so  to  do.  If,  as 
matter  of  fact.  It  was  impossible,  within  the 
distance  stated,  either  to  stop  the  train  or  to 
so  check  its  speed  aa  to  prevent  a  fatal  colli- 
sion, the  presence  or  absence  of  the  headlight 
would  seem  to  be  immaterial;  but,  on  the 
theory  that  Its  light  would  disclose  the  pres- 
ence of  the  deceased  on  the  track  in  time  to 
enable  tZie  company's  servants  to  avoid  injur- 
iDg  him,  the  failure  to  have  a  lighted  head- 
light would  be  negligence. 

From  the  foregoing,  it.  will  be  seen  that  the 
plaintiffs'  evidence  did  not  make  out  a  case 
of  complete  diligence  on  the  part  of  the  rail- 
road company.  Morally  speaking,  we  might 
be  at  liberty  to  presume  that  the  locomotive 
was  supplied  with  a  headlight,  and  also  that 
within  a  distance  of  75  yards  the  "cannon- 
ball"  train  could  have  been  stopped  or  Its 
speed  appreciably  reduced.  In  all  probabili- 
ty, this  was  the  real  truth  of  the  matter,  but 
we  cannot  judicially  so  asstune,  and  are  con- 
strained to  send  the  case  back,  in  order  that 
these  questions  may  be  passed  upon  by  the 
Jury. 

The  above  expresses  the  views  entertained 
by  all  the  members  of  the  court.  In  our  con- 
sideration upon  this  case,  two  other  questions 
were  discussed.  They  were  (1)  whether  or 
not  the  company's  servants  were  under  any 
duty  of  looking  out  for  human  beings  upon 
its  track  at  the  point  where  the  homicide  oc- 
curred; and  (2)  If  not,  whether.  In  the  absence 
of  actual  knowledge  of  the  presence  of  the  de- 
ceased upon  the  track  in  a  situation  of  peril, 
the  company,  relatively  to  him,  was  under 
any  duty  of  checking  or  regulating  the  speed 
of  its  trains.  As  it  was  not  absolutely  nec- 
essary to  definitely  decide  these  questions,  and 
we  were  not  entirely  agreed  In  our  views  con- 
cerning the  same,  they  are  left  open,  as  it  may 
transpire  that  a  full  development  of  all  the 
facts  will  eliminate  both  questions  from  the 
case.    Judgment  reversed. 

ATKINSON,  J.  (concurring).  I  think  the 
court  reached  a  correct  conclusion  in  this  case, 
but  inasmuch  as  the  opinion  seems  to  place 
the  judgment  of  reversal  upon  special  grounds, 
leaving  out  of  coxLsideration  other  theories  up- 
on which,  according  to  my  understanding  of 
the  law,  the  plaintiffs  might  be  entitled  to  re- 
cover, Independently  of  the  special  grounds 


referred  to,  I  deem  it  my  duty  to  state  the 
considerations  which  Influenced  me  to  the  con- 
clusion reached,  lest,  perchance,  my  silence 
might  be  construed  into  an  acquiescence  In  a 
judgment  based  upon  reasoning  wlilch  seems 
to  negative  the  right  of  the  plaintiffs  to  re- 
cover upon  such  theories. 

The  plaintiffs  brought  an  action  for  the  hom- 
icide of  their  father,  and,  upon  the  conclusion 
of  the  evidence,  a  nonsuit  was  awarded.  To 
a  correct  understanding  of  the  questions  made 
In  the  case.  It  is  necessary  that  an  outline  of 
the  testimony  be  given.  It  appears  from  the 
evidence  that  the  person  for  whose  homicide 
this  action  was  brought  was  killed  under  the 
following  circumstances:  He  lived  near  the 
city  of  Atlanta.  His  route  to  his  home  from 
the  dty  led  across  the  track  of  the  defendant 
company  within  and  very  near  the  corporate 
limits  of  the  dty,  at  a  point  where  the  track 
of  the  Central  Railroad  Company  runs  parallel 
to  that  of  the  defendant,  both  companies  us- 
ing in  common  the  two  tracks,— one  for  in- 
gress to,  and  the  other  for  egress  from,  the 
city.  On  the  afternoon  of  the  homicide,  the 
deceased  was  in  Atlanta,  and  was  last  seen 
alive  at  about  4  or  half  past  4  o'clock  in  the 
city.  He  was  driving  a  horse  attached  to  a 
buggy.  He  was  next  seed  lying  dead  upon 
the  front  of  an  engine  of  the  defendant, 
about  1,100  yards,  in  the  direction  of  the  city, 
from  the  point  where  the  road  to  his  home 
crosses  the  track  of  the  defendant  company. 
On  the  next  morning,  the  horse  he  was  driv- 
ing was  brought  home  with  the  harness  and 
shafts  of  the  buggy  hung  to  him.  Upon  in- 
vestigation on  the  morning  following  the 
night  of  the  homicide,  traces  of  blood  were 
seen  leading  from  the  point  where  the  body 
of  the  deceased  was  first  found  upon  the 
engine  of  the  defendant,  to  a  point  on  the  llde 
of  its  road  about  600  yards  distant  from  and 
In  the  direction  of  the  crossing  above  referred 
to.  At  this  point,  and  for  some  distance  be- 
tween the  point  where  the  body  was  found 
and  the  point  where  traces  of  blood  were 
first  discovered,  fragments  of  the  buggy  of  the 
deceased  were  found  scattered  along  the  rail- 
road track.  From  the  point  whero  the  blood 
was  first  discovered,  back  to  the  public  cross- 
ing (a  distance  of  about  600  yards)  were  seen 
the  tracks  of  the  horse  driven  by  the  deceased, 
which  indicated  that  the  animal  was  running 
at  a  high  rate  of  speed;  the  buggy,  as  shown 
by  its  tracks,  being  sometimes  on  and  some- 
times off  the  track  of  the  defendant  company. 
At  the  crossing  above  referred  to,  which  was 
a  public  crossing,  and  much  frequented  by 
travelers,  were  seen  the  tracks  of  the  horse 
and  buggy,  as  they  were  driven  on  the  cross- 
ing from  the  direction  of  Atlanta,  leading 
towards  the  home  of  the  deceased.  As  the 
horse  was  about  to  cross  the  track  of  one  of 
the  roads,  its  tracks  indicated  that  it  had  sud- 
denly become  frightened,  and  started  off 
down  the  line  of  the  defendant's  road  in  the 
direction  where  the  body  of  the  deceased  was 
foMnd;    and,  according  to  the  testimony  of 
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Uie  witnesaes  who  examined  tbe  Bceiie,  the 
horse  waa  nmnlng  at  a  high  rate  of  speed, 
estimated  to  be  as  much  as  a  mile  In  three 
minutes,  ultimately  leaving  the  track  at  about 
the  point  where  traces  of  blood  first  showed 
on  the  ties.  For  a  distance  of  abonl  500 
yards  before  reaching  the  public  crossing 
above  mentioned,  the  track  of  the  defendant 
company  Is  straight  From  the  crossing  In 
the  direction  of  the  city  of  Atlanta,  there  is  a 
curre  extending  for  about  1,000  feet.  The 
deceased  was  taken  off  of  the  engine  of  the 
defendant  about  8  o'clock  at  night.  It  was 
cloudy  and  drizzly.  The  train  was  running 
at  a  speed  .of  about  25  or  SO  miles  an  hour. 
It  was  shown  that,  with  a  good  headlight  on 
the  engine,  an  object  could  be  seen  on  such  a 
night  about  50  or  75  yards.  No  evidence 
was  submitted  showing  that  the  servants  of 
the  defendant  company  did  not  see  the  de- 
ceased, or  could  not  have  seen  him  by  the  ex- 
ercise of  ordinary  care,  in  time  to  prevent  his 
homicide.  There  was  no  evidence  showing 
that  they  made  the  slightest  effbrt  to  avoid 
killing  the  deceased;  no  evidence  that  th^ 
complied  with  any  of  the  statutory  provisions 
in  regard  to  blowing  the  whistle  and  check- 
ing the  engine  before  reaching  the  public 
crossing  at  which  the  horse  of  the  deceased 
began  to  run.  There  was  evidence  showing 
the  value  of  the  life  of  the  deceased,  and  the 
right  of  the  plaintiffs  to  recover. 

The  judgment  for  nonsuit  appears  from 
the  record  to  have  been  based  upon  the 
proposition  that,  the  homicide  occurring  un- 
der the  circumstances  above  detailed,  the 
defendant  company  was  not  liable.  That 
judgment  this  court  reverses.  My  brethren 
seem  to  place  their  judgment  of  reversal 
upon  the  ground  that  the  evidence  does  not 
negative  the  Inference  that  the  deceased  was 
discovered  when  the  locomotive  approached 
wniiln  75  yards  of  him,  and  if  within  that 
distance  the  train  could  have  been  stoiH>ed, 
and  was  not,  the  phiintiffs  could  recover;  in- 
timating that  with  evidence  showing  that  a 
headlight  was  burning,  and  that  the  train 
could  not  have  been  stopped  within  the  dis- 
tance stated,  the  judgment  of  nonsuit  would 
hdve  been  proper.  To  this  conclusion  I  can- 
not give  my  assent  According  to  the  view 
I  take  of  the  law,  the  judgment  of  the  court 
should  be  placed  upon  the  broad  ground 
that,  with  the  omitted  evidence  l>efore  the 
jury,  it  would  still  be  a  question  of  fact  as 
to  whether  the  defendant's  servants  exer- 
cised, with  respect  to  the  deceased,  in  view 
of  his  position,  such  ordinary  and  reasonable 
care  as  the  law  enj<^ns  upon  it.  That  the 
deceased  was  killed  by  the  engine  of  the 
defendant,  no  candid  mind,  under  the  evi- 
dence submitted,  can  seriously  question.  At 
all  events,  a  verdict  finding  that  such  was 
the  fact  would  be  supported  by  the  over- 
whelming weight  of  the  evidence.  This 
fact  ascertained,  the  law  raises  the  presump- 
tion of  negligence,  from  the  consequences  of 
which  the  defendant  can  only  escape  by 
v.258.E.no.5— 14 


showing  that  its  savants  were  in  the  exer- 
cise of  ordinary  care,  or,  .they  being. negli- 
gent, the  deceased,  by  the  exercise  of  ordi- 
nary care,  could  have  avoided  tbe  consequen- 
ces of  their  neglect  In  either  event  the 
question  was  one  of  fact  for  a  jury.  There 
is  BO  law  which  requires  that  locomotives  of 
railroad  companies  should  be  equipped  with 
headlights,  and  no  law  wliich  declares  that 
the  omission  to  have  them  is  negligence,  or 
that  having  them  relieves  railroad  compa- 
nies from  liability  for  injuries  inflicted  by 
Its  employ^.  Neither  this  court  nor  any 
other  has  power  to  judicially  declare  upon 
this  question  of  fact  that  the  absence  of  a 
headlight  proves  negligence,  or  its  pres^ice 
proves  diligence  In  favor  of  the  company. 
The  maintenance  of  a  headlight  may  or  may 
not  be  a  necessary  precaution,  as  a  jury,  un- 
der all  the  circumstances  of  a  given  case, 
might  consider  its  absence  negligence  or  its 
presence  diligence.  The  fact  that  the  en- 
gine had  no  headlight  could  not  be  a  circum- 
stance even  as  showing  negligence,  unless 
the  servants  and  agents  of  the  company 
were  under  a  duty  to  look  ahead  to  prevent 
injury  to  persons  or  property  which  might 
be  upon  the  track;  and  to  Insist  upon  the 
headlight  as  a  necessary  and  Indispensable 
precautionary  measure  Involves  the  admis- 
sion that  such  particular  duty  rests  upon  the 
company,  for  certainly  the  omission  to  have 
the  facilities  of  seeing  could  not  be  construed 
to  be  negligence,  when  the  omission  to  see 
would  not  be.  In  other  words,  if  they  are 
under  no  duty  to  look,  they  are  under  no  duty 
to  furnish  the  nSeans  of  seeing.  It  there- 
fore is  only  upon  the  theory  that  the  defend- 
ant's servants  are  bound  to  look  ahead  that 
the  omission  to  have  a  headlight  could  be  re- 
garded as  negligence.  Moreover,  unless  it  be 
admitted  that  the  exercise  of  ordinary  care 
Involved  keeping  a  lookout,— and  this  latter 
proposition  the  majority  of  the  court  seem 
to  doubt,— I  cannot  understand  from  whence 
my  brethren  draw  the  Inference  that  the  de- 
ceased would  have  been  discovered  when  the 
headlight  came  within  75  yards  of  him. 
This  inference.  If  one  of  fact,  I  submit,  with 
the  utmost  deference,  this  court  has  no  right 
to  draw  against  the  company.  That  should 
have  been  left  to  the  jury.  If  an  Inference 
of  law>  it  can  only  arise  from  the  presump- 
tion that  the  defendantfs  servants  were  on 
the  lookout;  and  this  presuniption  does  not 
arise  except  upon  supposition  that  it  was 
their  duty  to  be  <m  the  further  lookoutr  and 
upon  the  further  presumption  that.  Inasmuch 
as  every  one  is  presumed  to  do  his  duty,  the 
contrary  will  not  be  presumed.  The  pre- 
sumptions thus  indulged  are  all  in  favor  of, 
while  the  law  says  they  shall  be  against,  the 
company.  In  order  to  uphold  the  judgment 
on  the  line  adopted  by  the  majority,  we  must 
presume  that  the  defendant's  servants  were 
diligent;  tliat  they  were  on  the  lookout  to 
prevent  Inflicting  Injuries,  and  were  only  pre- 
vented from  doing  so  because  of  the  absence 
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of  a  headlight.  The  law,  on  the  contrary, 
presumes  that  they  were  negligent;  that 
they  were  not  on  the  lookout;  that  they  took 
no  precaution  to  prevent  the  Infliction  of  the 
injuries  resulting  in  the  death  of  the  de- 
ceased. Theeie  considerations  lead  me  to 
doubt  the  soundness  of  the  reasons  assigned 
by  the  majority  for  the  conclusion  reached 
by  the  court,  and  I  prefer  to  place  my  own 
Judgment  upon  the  broader  ground  that  even 
if,  as  opposed  to  the  doctrine  of  the  maxim, 
"Sic  utere  tuo  ut  alienum  non  laedas,"  it 
could  be  considered  doubtful  whether  the 
defendant  company  owed  the  deceased  the 
duty  of  ordinary  care,  in  ylew  of  the  nature 
of  its  business,— and  such  doubts  I  do  not 
myself  entertain,— inasmuch  as  the  statute 
imputes  negligence  to  the  defendant  when- 
ever it  is  shown  that  a  person  has  been  in- 
jured by  the  running  of  its  cars,  it  raises,  by 
necessary  implication  In  favor  of  such  per- 
son, a  duty  of  diligence  upon  the  part  of  the 
defendant's  servants,  which  can  only  be 
met  by  showing,  in  case  of  injury,  that  Its 
servants  were  m  the  exercise  of  ordinary 
and  reasonable  care.  Just  what  facts  will 
amount  to  ordinary  care,  on  the  one  hand, 
or  negligence,  upon  the  other,  in  the  absence 
of  a  statute  declaring  what  things  shall  con- 
stitute negligence  and  what  acts  shall  consti- 
tute diligence,  must  always  be  a  question  of 
fact  for  a  Jury. 

In  the  present  case,  upon  this  motion  for 
nonsuit,  the  question  as  to  whether  the  de- 
ceased was  himself  guilty  of  such  negligence 
as  would  defeat  a  recovery  cannot  be  con- 
sidered, for  there  is  ample  evidence  from 
which  a  Jury  could  infer,  as  a  matter  of  fact 
that  the  deceased  did  not  voluntarily  expose 
himself  to  an  open  and  unnecessary  hazard. 
There  is  ample  evidence  from  which  a  Jury 
could  find  that  he  was  carried  against  his 
will  by  a  superior  force  (a  runaway  horse), 
into  a  situation  of  peril,  from  which  he 
could  not,  even  by  the  most  extraodinary 
care,  extricate  himself;  and  it  should  have 
been  left  to  a  Jury  to  say  whether,  being 
himself  free  from  fault,  the  railroad  com- 
pany discharged  to  him  the  duty  of  ordinary 
care,  imposed  by  statute,  in  his  favor,  upon 
the  servants  of  the  company.  Of  course,  no 
fixed  rule  can  be  laid  down  by  which  to 
measure  in  each  instance  that  amount  of 
care  which  will  meet  the  requirements  of  or- 
dinary diligence  as  imposed  by  law.  There 
may  be  localities  where  even  slight  attention 
to  the  matter  of  speed  of  engines  or  of  keep- 
ing a  lookout  in  advance  would  amount  to 
ordinary  care.  In  others  the  most  constant 
vilrilance  may  be  required  to  vindicate  the 
company  against  a  charge  of  negligence. 
The  question  then  is,  was  this  a  case  in  which 
due  diligence  required  the  company  to  keep 
a  lookout?  If  so,  was  the  locomotive  equip- 
ped with  a  headlight,  so  as  to  enable  the 
servants  of  the  company  to  see  ahead?  If 
so,  were  th^  endeavoring  to  see?  If  not  so 
endeavoring,  could  they  have  seen  had  they 


been  on  the  lookout?  If  they  could  see,  onght 
to  have  seen,  or  did  see,  the  deceased,  what 
effort  was  made  to  prevent  Injury  to  him? 
The  trial  court,  by  its  Judgment  of  nonsuit, 
resolved  all  these  questions  of  fact  in  fa- 
vor of  the  defendant  Reviewing  this  Judg- 
ment, I  will  not  undertake  to  say,  as  a  mat- 
ter of  law,  that  a  lookout  was  necessary; 
that,  in  order  to  maintain  a  lookout,  It  was 
necessary  t#  keep  a  headlight;  that  there 
was  or  was  not  a  headlight  upon  the  engine: 
that,  with  a  headlight,  the  servants  of  the 
company  ought  to  have  seen,  could  have 
seen,  or  did  see,  the  deceased  in  time  to  take 
precautionary  measures  to  prevent  injury  to 
him.  All  such  are  questions  of  fact,  and  a 
Jury  should  be  allowed  to  say,  as  matter  of 
fact,  whether  running  a  locomotive  through, 
a  populous  city,  on  sL  dark,  drizzly  night, 
at  a  rate  of  speed  approximating  2^  miles  an 
hour,  is  negligence,  and  whether  the  com- 
pany answers  the  statutory  demand  of  dil- 
igence by  simply  proving  that  its  servants 
did  not  in  fact  see  the  person  involuntarily 
upon  its  track  in  time  to  prevent  his  homi- 
cide. If  so,  thenr  railroad  companies  should, 
for  their  own  protection,  employ  either  blind 
engineers  or  men  so  indiiferent  to  human  life 
as  that  they  will  not  try  to  see;  otherwise, 
if  they  be  under  no  duty  to  keep  a  lookout, 
and  are  only  answerable  for  the  homicide  of 
a  person  so  situated  in  the  event  its  servants 
saw  him  in  his  perilous  position  in  time  to 
prevent  his  homicide,  a  humane  engineer, 
with  good  eyesight,  might  chance  to  see  such 
an  unfortunate,  but  not  in  time  to  prevent 
his  homictde,  and  thus  expose  the  company 
to  UabiUty. 

Aside  from  these  considerations,  there  is 
yet  another  reason  why  this  nonsuit  should 
have  been  refused.  There  was  evidence 
from  which  the  Jury  could  have  inferred  that 
the  deceased,  without  warning  x>f  danger, 
drove  upon  this  public  crossing  of  the  de- 
fendant's road;  and  that  his  horse,  though 
ordinarily  gentle,  took  fright  at  the  ap- 
proaching engine  of  the  company;  and  that 
this  occurred  in  consequence  of  a  noncompli- 
ance by  the  company's  servants  with  the 
statutory  provision  touching  the  blowing  x>t 
whistle  and  checking  the  speed  of  its  en- 
gine; and,  the  horse,  becoming  thus  fright- 
ened, ran  away,  taking  the  track  of  the 
company,  and  continuing  ahead  of  the  ap- 
proaching train,  until  the  deceased  was 
slain.  There  is  no  evidence  of  a  compliance 
on  this  occasion  with  the  statutory  provi* 
sions  above  referred  to,  and  there  is  evi- 
dence that  the  mad  race  of  the  frightened 
horse  commenced,  on  the  public  crossing, 
where. the  deceased  had  a  right  to  be,  and 
where  the  company  owed  to  him  a  special 
duty,  with  which  it  made  no  efCort  to  com- 
ply. If,  under  these  circumstances,  the 
horse  drivea  by  the  deceased  became  un- 
controllable (and  this  can  be  inferred  from 
the  evidence,  for  it  wlU  not  be  presumed 
that  the  deceased  voluntarily  drove  upon 
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tbe  track  of  the  defendant  company,  tlnis 
ezpofling  hlmsW  to  certain  danger),  and,  be* 
Ing  beyond  the  control  of  the  deceased,  ran 
away,  taking  the  track  of  the  approaching 
train,  and  nnder  such  chrcnmstancea  the 
drlyer  wslb  oyertaken  and  killed  by  the  train, 
the  primary  negligence  touching  the  special 
statutory  duty  to  check  should  be  treated  as 
continuing,  and  as  the  proximate  cause  of 
the  ii^nry;  and  hence,  whatever  might  have 
been  the  duty  of  the  company's  servantli  as 
to  keeping  a  lookout  at  points  other  than 
public  crossings,  the  iivjury  inflicted  under 
such  circumstances  would  be  referable  to 
such  primary  negligence,  and  the  company 
would  be  liable.  To  hold  tliat  the  defend- 
ant company  could  excuse  the  homicide  by 
bare  proof  that  the  killing  actually  occurred 
at  a  point  other  than  a  public  crossing  would 
allow  the  company  to  justify  its  conduct  by 
proof  of  its  own  negligence.  It  would  be 
equivaleiit  to  admitting  as  a  good  defense 
from  the  company  this  reply  to  a  person  in- 
Jured:  "You  had  a  right  to  be  on  the  public 
crossing.  Had  y6u  been  injured  there,  I 
would  hare  been  liable.  Instead,  however, 
of  Injuring  you  on  the  crossing,  I  have,  by 
disregarding  the  statutory  requirements  es- 
tablished for  your  protection,  caused  your 
horse  to  run  away,  and  have  been  thus  en« 
abled  negligently  to  Injure  you  at  another 
point,  where  I  am  at  liberty  to  treat  you  as 
a  trespasser,  and  thus  ■  escape  liability.*' 
Thus,  under  shelter  of  its  own  wrong,  Jt 
would  be  permitted  to  seek  protection;  •  and 
this  is  contrary  to  one  of  the  oldest  and  most 
uniyersal  and  salutary  principles  of  the  law. 

(47  S.  G.  453) 

PAKMBRS'   MUT.  INS.   ASS'N   OF   PLOB- 

BNOB  COUNTY  t.  BURGH. 
(Supreme  Court  of  South  Carolina,    Aug.  10, 

1896.) 

MtrruAL    IxsuRANCis   Association  —  Membership 

CoNTKAOT^LiBN— Homestead— MoRTOAOs. 

1.  A  mutual  insurance  association,  chartered 
with  power  to  mutually  insure  the  boildings  of 
its  members,  ''under  such  conditions  as  may  be 
fixed"  by  its  by  laws,  under  provisions  that 
such  huiidings.  with  the  assured*8  interest  in 
the  lands  on  which  they  stand,  * 'shall  be  pledged 
to  the  said  corporation,  and  the  said  corporation 
shall  have  a  hen  thereon  against  the  insured, 
•  •  •  during  the  continuance  of  (the]  insur- 
ance, as  to  all  debts  and  liabilities  contracted  or 
incurred  by  said  corporation  subsequent  to  the 
passage  of  this  act,"  has  a  lien  on  the  property 
insured  for  a  member's  portion  of  its  losses  and 
expenses,  which  will  prevent  the  assured  from 
claiming  a  homestead  against  such  claim. 

2rThe  lien  created  by  the  statute  and  con- 
tract pursuant  thereto  is  a  voluntarv  pledge  of 
specific  property  as  a  security  for  the  satisfac- 
tion of  an  obligation,  and  is  an  equitable  mort- 
gage, withhi  the  proviso  of  Rev.  St.  §  2130,  that 
no  right  of  homestead  shall  be  allowed  in  any 
property  mortgaged  either  before  or  after  the 
assignment,  by  any  person  whomsoever,  as 
against  the  claim  of  the  mortgagee. 

Appeal  from  common  pleas  cironlt  court  of 
Florence  county;  'Buchanan,  Judge. 

Actioa  by  the  Farmers'  Mutual  Insurance 
AsffM^^^^  of  Florsnce  County  against  Thom- 


as 8.  Burch  to  enforce  an  alleged  lien  tar  a 
pro  rata  portion  of  plaintiff's  losaes  and  ex- 
penses. From  a  judgment  in  f^yor  of  plaintlir, 
defendant  appeals.    Affirmed. 

The  comphiint  and  answer,  plaintiff's  ex- 
hibit, decree  and  report  of  his  honor.  Judge 
Buchanan,  and  the  exceptions  follow: 

Amended  Complaint 

*mie  plaintiff,  hy  its  amended  ocmiplalnt, 
shows  to  the  court: 

*«(1)  That,  at  the  times  hereinafter  mention- 
ed, plaintiff  was,  and  still  is,  a  corporation  du- 
ly organisEed  and  authorlssed  under  an  act  of  the 
general  assembly  of  this  state,  and  the  foUow- 
ing  prorislons  appear  in  said  act  of  Incorpora- 
tion (Laws  1894,  p.  1049): 

"  'Sec.  2.  That  said  corporation  shall  have 
the  right  to  mutually  insure  the  respective 
dwelling  houses,  bams  and  other  buildings  of 
its  members,  of  Florence  county,  against  loss 
by  fire,  wind  or  lightning,  upon  such  terms  and 
upon  such  conditions  as  may  be  fixed  by  the 
by-laws  of  the  said  corx>oratIon.  It  may  sue 
and  be  sued  in  any  court  of  thii9  state,  and  may 
have  a  common  seaL' 

'*  'See.  4.  That  every  member  of  said  corpora- 
tion shall  be,  and  is  hereby,  bound  and  obliged 
to  pay  his,  her  or  thehr  portion  of  all  losses 
and  expenses  accruing  to  said  corporation,  to- 
gether with  the  right,  tiUe  and  interest  of  the 
assured  to  the  lands  on  which  such  buildings 
or  other  property  may  stand,  shall  be  pledged 
to  the  said  corporation;  and  the  said  corpora- 
tion shall  have  a  lien  thereon  against  the  in- 
sured, his  or  her  heirs,  representatives  and  as- 
signs, during  the  continuance  of  their  insur- 
ance, as  to  all  debts  or  llabUities  contracted  or 
Incurred  by  said  corporation  subsequent  to  the 
passage  of  thiiB  act 

"  'Sec.  5.  All  property  insured  by  said  corpo- 
ration  shall  be  liable  as  herein  provided  until 
aU  outstanding  losses  shall  have  been  paid,  and 
until  the  owner  thereof  shall  have  withdrawn 
his  insurance  in  the  manner  prescribed  by  the 
by-laws  of  said  corporation.' 

"(2)  That  on  1st  day  of  January,  1895,  the 
plaintiff  and  the  defendant  duly  entered  into  a 
contract  in  writing,  duly  signed  by  the  plain- 
tiff and  the  insured  [the  defendant],  whweby 
the  defendant  became  a  member  of  plaintiff  as* 
sociation,  and  whereby  the  plaintiff  insured  the 
defendant  against  loss  or  damage  by  fire  of  the 
property  hereafter  described.  A  copy  of  the 
material  portions  of  said  contract  of  insurance 
is  hereto  attached  as  Exhibit  A,  and  made  a 
part  of  this  amended  complaint. 

"(3)  That  it  is  provided  in  said  contract  of  In- 
surance and  membership,  and  in  consideration 
thereof,  that  the  defendant  'does,  on  the  1st 
day  of  January,  1885,  at  12  o'clock  M.,  become 
a  member  of  said  company,  assigning  to  the 
same  the  following  described  property:  One 
frame,  shingle-roof,  one-story  dwelling  house, 
situated  upon  the  following  described  r^l  es- 
tate, to  wit:  All  that  tract  of  land,  in  county 
and  state  aforesaid,  containing  77^  acres, 
bounded  north  by  lands  of  estate  of  Sarah  W. 
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Kennedy,  east  by  lands  of  Mrs.  M.  D.  Bttrch, 
south  by  lauds  of  Mis.  M.  D.  Burch,  and  west 
by  lands  of  Mrs*  S.  J.  Hairell;'  also,  three  bed- 
room sets,  and  one  set  of  parlor  fomltare, 
stove  and  kitchen  furniture,  being  In  and  upon 
the  house  and  premises,  as  above  described;' 
also,  'one  frame  bam  and  contents,  situated  up- 
on the  above-described  premises.'  And  the 
said  plaintiff  insured,  as  aforesaid,  the  above- 
described  property  to  the  amount  of  $700,  as 
will  more  fully  appear  by  reference  to  said  pol- 
icy, hereto  attached,  and  made  part  of  this 
complaint. 

"i^)  That  In  said  contract  of  Insurance  the 
defendant  agreed  to  bear  his  pro  rata  portion  of 
all  expenses  and  losses  sustained  by  the  nkem- 
bers  of  this  association  on  account  of  loss  or 
damage  of  property  that  has  been  assigned  to 
this  aBsoclatlon  by  Are,  •  •  •  and  likewise 
the  said  association  shall  pay  to  the  Insured, 
within  thirty  days  after  the  treasurer  has  giv- 
en notice  of  assessment,  all  damages  to  the 
property  described  in  said  insurance  contract 

"(5)  That  afterwarda  Mrs.  M.  A.  Anderson, 
who  was  a  member  of  said  association,  sus- 
tained loss  by  fire  on  her  dwelling  house,  in- 
sured by  plaintiff  association,  and  which  had 
been  assigned  to  plaintiff,  as  aforesaid,  to  the 
extent  of  $320;  and  D.  H.  Mixon,  likewise  a 
member  of  said  association,  sustained  loss  by 
fire  on  his  dwelling  house,  insured  \fy  plaintiff, 
and  which  pn^erty  had  been  assigned  to  plain- 
tiff, as  aforesaid,  to  the  extent  of  $35;  and  H. 
N.  Mixson,  likewise  a  member  of  said  associa- 
tion, sustained  loss  by  fire  on  her  dwelling 
house.  Insured  by  plaintiff,  and  which  property 
had  been  assigned  to  plaintiff,  as  aforesaid,  to 
the  extent  of  $125;  and  John  Ghlsholm,  like- 
wise a  member  of  said  association,  sustained 
loss  by  fire  on  his  dwelling  house,  insured  by 
plaintiff,  and  which  property  had  been  assigned 
to  plaintiff,  as  aforesaid,  to  the  extent  of  $500. 
And  plaintiff  further  alleges  that  all  of  said 
losses  were  duly  adjusted  by  plaintiff  associa- 
tion at  the  respective  sums  as  aforesaid. 

"*{&)  That  the  defendant's  pro  rata  portion  of 
said  losses  and  expenses,  under  the  terms  of 
the  policy  or  contract,  set  out  in  this  complaint, 
was  duly  fixed  and  assessed  at  the  sum  of 
$3.50;  and  the  defendant  was  duly  notified  of 
said  assessment,  but  he  has  failed  and  refuses 
to  pay  the  same,  although  long  since  due. 

"Wherefore,  the  plaintiff  prays  judgment 
that  the  said  lien  be  enforced  by  this  court; 
that  the  personal  property  and  the  real  prop- 
erty (if  so  much  be  necessary)  be  sold,  and 
the  proceeds  applied  to  the  payment  of  the 
costs  of  this  action,  then  to  the  payment  of 
the  said  sum  claimed  to  be  due;  and  for  such 
other  and  further  relief  as  to  the  court  may 
seem  just  and  equitable." 

Exhibit  A  (Policy). 

"Policy  of  the  Farmers'  Mutual  Insurance 

Association  of  Florence  Oounty, 

South  Carolina. 

"This   agreement,  this  day  entered   into 

between  Thomas  S.  Burek^  of  Florence,  S.  a 


(who  Is  called  the  insured),  and  the  Farmenr 
Mutual  Insurance  Association  of  Florence 
Oounty,  whereby  It  is  agreed:  (1)  That  the 
insured  shall  bear  his  pro  rata  portton  of  all 
expenses  and  losses  sustained  by  the  mem- 
bers of  this  association  on  account  of  loss  or 
damage  of  property  that  has  been  assigned 
to  this  association  by  fire,  lightding,  or  wind 
storm  of  any  description.  Likewise,  the  said 
association  shall  pay  to  the  insured,  within 
thirty  days  after  the  treasurer  has  given  no- 
tice of  assessment  all  damages  to  the  prop- 
erty described  below  (provided  the  amount 
of  insurance  herein  specified  shall  equal  such 
loss),  by  fixe,  lightning,  or  wind  storm  of 
any  description.  •  •  •  (5)  This  policy 
shall  remain  in  force  until  su6h  a  time  as  it 
may  be  canceled,  either  by  the  insured  or 
the  association,  as  provided  in  this  policy, 
or  the  by-laws  of  this  association.  •  *  • 
In  consideration  of  the  above,  the  insured 
does,  on  the  1st  day  of  January,  in  the  year 
1895,  at  12  o'clock,  become  a  member  of  said 
company,  assigning  to  the  same  the  follow- 
ing described  property:  One  frame,  shingle- 
roof,  one-story  dwelling  house,  situated  upon 
the  following  described  real  estate,  to  wit: 
All  that  tract  of  land,  in  county  and  state 
aforesaid,  containing  seventy-seven  and  one- 
half  acres,  bounded  on  the  north  by  lands  of 
estate  of  Sarah  W.  Kennedy,  east  by  lands  of 
Mrs.  M.  D.  Burch,  south  by  lands  of  Mrs. 
M.  D.  Burch,  and  west  by  lands  of  Mrs.  S. 
J.  Harrell,  $500;  three  bedroom  sets  and  one 
set  of  parlor  furniture,  stove  and  kitchen 
furniture,  being  in  and  upon  the  house  and 
premises  as  above  described,  $100;  one  frame 
bam  and  contents,  situated  upon  the  above- 
described  premises,  $100.  Dated  this  Ist 
day  of  January,  A.  D.  1895.  [Duly  signed 
by  insured  and  ofllcers  of  company.]" 

Amended  Answer. 

"The  defendant  above  named,  answering 
the  amended  complaint  herein,  admits  the 
truth  of  the  allegations  set  forth  th^ein. 
The  defendant,  further  answering  the  said 
amended  complaint,  alleges  that  he  is  the 
head  of  a  family  residing  in  the  state;  that 
the  personal  property  described  in  the  com- 
plaint is  worth  less  than  the  sum  of  five 
hundred  dollars;  and  that  the  real  estate  de- 
scribed therein  is  worth  less  than  the  sum 
of  one  thousand  dollars;  and  that  he  owns 
no  other  property  out  of  which  his  home- 
stead exemption  can  be  assigned.  Where- 
fore the  defendant  prays  tliat  the  said  com- 
plaint be  dismissed  in  so  far  as  it  prays  for 
the  sale  of  said  property." 

Decree. 

"This  cause  came  on  before  me  at  cham- 
bers, under  an  agreement  of  counsel  filed  in 
the  cause,  on  the  amended  pleadings.  AU 
the  facts  alleged  in  the  amended  complaint 
and  the  answer  are  admitted  to  be  true. 
The  defendant  raises  the  question  that  he  is 
entitled  to  homestead  exemptions,  and  resists 
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the  sale  of  tbe  property  on  that  gronnd.  I 
hold  that  tbe  charter  of  the  plaintiff  and  the 
agreement  of  insnrance  create  a  lien  on  the 
property  insured  and  the  real  property  npon 
which  the  same  Is  situated.  The  claim  of 
homestead  cannot  prerail  against  this  lien 
or  itq  enforcement  It  is  ordered  and  de- 
creed that  the  property  described  in  the 
complaint  (if  so  much  be  necessary)  be  sold 
by  the  derk  of  this  conrt  on  sales-day  hi 
July,  1896/'  etc. 

Report  of  the  Circuit  Judge. 

**rhe  matter  herein  presents  a  noTel  ques- 
tion in  relation  to  the  homestead  ^^^^mption: 
Whether  or  not  under  the  clrcumsMices  the 
benefit  of  the  exemptions  should  be  allowed 
the  defendant  As  in  the  preyious  judgment 
heretofore  rendered,  I  hold  that  under  such 
contract  no  such  exemption  should  be  allow- 
ed hioL  Upon  the  appeal,  for  the  settlement 
of  this  question,  certain  facts  contained  in 
the  record  were  admitted.  No  question  was 
made  as  to  the  time  at  which  the  contract 
was  made  with  referefuce  to  the  incorpora- 
tion of  the  plaintiff  herein,  but  argument 
was  made  below  upon  the  admitted  facts  of 
the  cdmplaint,  answer,  etc.  In  the  decision 
on  appeal,  the  case  was  decided  upon  the 
time  of  Its  contraction  with  reference  to  the 
incoriKMration  of  the  plaintiff.  It  is  proper 
for  me  to  say  that  no  such  question  was 
made  before  me,  and  the  admitted  facts  for 
the  settlement  of  this  case  contained  no  such 
issue  before  me.  Certain  ,f acts  were  admit- 
ted, and  Judgment  was  rendered  upon  such 
admission.  Let  this  report  be  made  a  part 
of  the  *case*  on  appeal." 

The  defendant  duly  gave  notice  of  inten- 
tion to  appeal  to  supreme  court 

Exceptions. 

•*(1)  That  Ms  honor  erred  in  holding  that 
the  alleged  contract  of  insurance  is  any- 
thing more  than  an  attempted  waiver  of 
homestead.  (2)  That  his  honor  erred  in  hold- 
ing that  the  charter  of  the  plaintiff  creates 
such  a  lien  on  all  the  property  describ- 
ed In  the  complaint  as  will  defeat  the 
claim  of  homestead.  (3)  That  his  honor  err- 
ed in  holding  that  the  policy  of  insurance 
and  charter  of  the  plaintiff  create  such  lien 
on  said  property,  both  real  and  personal,  as 
win  defeat  the  defendant's  claim  of  home- 
stead, wlien  it  is  respectfully  submitted  that 
they  create  A  lien,  if  any,  on  said  personal 
property  only.  (4)  That  his  honor  erred  in 
holding  that  tbe  plaintiff  had  a  lien  on  the 
land  described  in  the  complaint,  when  it  ap- 
pears that  the  policy  or  contract  of  In- 
surance only  purports  to  assign  to  plaintiff 
the  dwelling  house  and  the  personal  proper- 
ty insured.  (5)  That  his  honor  erred  in  hold- 
ing that  the  claim  of  homestead  herein  can 
be  defeated  in  any  other  way  than  by  alien- 
ing or  mortgaging  said  property.  (6)  That 
his  honor  erred  in  ordering  the  sale  of  the 
property  described  in  the  complaint" 


W..A.  &  H.  A.  Brunson,  for  appellant 

Thompson  &  Kershaw,  for  respondent 

JONES^  J.  The  sole  question  in  this  case 
is  whether  the  plaintiff  association,  by  Its 
charter  and  the  contract  of  insurance  with 
the  defendant  a  member,  has  a  lleh  on  the 
property  Insured  for  the  member's  portion  of 
the  association's  losses  and  expenses,  which 
will  prevent  the  defendant  from  claiming  a 
homestead  therein  against  such  claim.  This 
action  was  commenced  January  1,  1890,  to 
enforce  an  alleged  lien  for  $3.50  against  cer- 
tain real  and  personal  property  of  the  de- 
fendant to  pay  his  pro  rata  portion  of  the 
losses  and  expenses  of  the  plaintiff  corpora- 
tion. On  the  former  appeal  In  this  case,  th€^ 
judgment  of  the  circuit  court  was  reversed 
(24  S.  B.  503),  on  the  ground  solely  that  the 
alleged  contract  of  insurance,  according  to 
the  recotd  before  tills  court  antedated  the 
act  incorporating  the  plaintiff.  This  court 
while  reversing  the  judgment  below  on  this 
point  surmising  that  there  was  some  error 
in  the  pleadings  below,  gave  leave  to  apply 
for  amendment  In  justice  to  Judge  Buch- 
anan, who  heard  the  case,  it  should  be  said 
that  the  point  upon  which  the  case  was  re- 
versed was  not  called  to  his  attention  or 
passed  on  by  him.  The  pleadings  having 
been  amended,  the  case  was  again  submitted 
to  Judge  Buchanan,  who  held  that  the  char- 
ter of  the  plaintiff  and  the  agreement  of  in- 
surance create  a  lien  on  the  property  Insur- 
ed and  the  real  property  upon  which  the 
same  is  situated,  and  that  the  claim  of  home- 
stead cannot  prevail  against  this  li^i  or  its 
enforcement  and  accordingly  decreed  for 
sale  of  the  property,  or  so  much  as  majr  be 
necessary  to  pay  the  claim,  etc.  The  case 
was  heard  upon  the  fftcts  stated  in  the  com- 
plaint and  answer,  which,  with  the  exhibit 
the  decree  and  report  of  his  honor,  and  the 
exceptions,  will  be  found  in  the  report  of  this' 
case.  The  exceptions  raise  practically  the 
one  question  stated  at  the  beginning  of  this 
opinion. 

We  hold  with  the  circuit  court  on  this  ques- 
tion. The  plaintiff  is  a  mutual  insurance  as- 
sociation, chartered  by  the  legislature  of 
this  state,  December  18,  1894,  with  power 
to  **mutually  Insure  the  respective  dwelling 
houses,  bams  and  other  buildings  of  its 
members  of  Florence  county  against  loss  by 
fire,  wind  or  lightning,  upon  such  terms 
and  under  such  conditions  as  may  be  fixed 
by  the  by-laws  of  said  corporation."  Sec- 
tion 4  of  the  act  of  incorporation,  incorrect- 
ly set  out  in  the  complaint,  is  as  follows: 
"That  every  member  of  said  corporation  shall 
be,  and  Is  hereby,  bound  to  pay  his,  her  or 
their  portion  of  all  losses  and  expenses  ac- 
cruing to  said  corporation;  and  all  buildings 
and  other  property  insured  by  and  with  thiB 
corporation,  together  with  the  right,  title  and 
interest  of  the  assured  to  the  lands  on  which 
such  buildings  or  other  property  may  stand, 
shall  be  pledged  to  the  siaid  corporation;  and 
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the  said  corporation  sball  have  a  lien  tb^^reon 
against  the  insured,  his  or  her  heirs,  repre- 
sentatives  and  assigns,  during  the  continuance 
of  their  Insurance,  as  to  all  debts  or  liabilities 
contracted  or  Incurred  by  said  corporation 
subsequent  to  the  passage  of  this  act." 
When,  therefore,  a  person  becomes  a  member 
^f  this  association,  and  enters  Into  the  con- 
tract of  insurance,  he  voluntarily  giveA  to  the 
corporation  the  lien  upon  the  dwelling  houses, 
bams,  and  outbuildings  insured,  together 
with  the  right,  title,  and  interest  of  the  in- 
sured to  the  lands  on  wh|ch  such  buildfngs 
stand.  We  are  not-  to  be  understood  as  rul- 
ing that  this  association  has  power  to  Insure, 
and,  by  its  charter,  acquire  therefor  a  Uen 
upon,  personal  property.  This  question  is  not 
before  us.  Indeed,  in  the  third  exception  of 
appellant  it  is  claimed  that  the  charter  and 
contract  create  a  lien,  if  any,  on  the  personal 
property  only.  While  the  flrst  exception 
might  be  strained  to  cover  this  question,  the 
question  was  not  made  before  the  circuit 
court,  nor  argued  in  this  court;  hence  we  as- 
sume it  is  not  intended  to  be  made. 

The  question  Is  to  be  determined  by  the 
constitution  of  1868,  in  force  when  the  con- 
tract in  question  was  made.  Under  that 
constitution,  it  has  b^en  often  adjudged  that 
the  homestead  Is  not  an  estate,  but  a  mere 
exemption  from  attachment  and  sale  under 
any  mesne  or  final  process  issued  from  any 
court.  The  title  and  dominion  over  the  prop- 
erty remaining  with  the  owner,  he  could 
alienate  or  incumber  it  as  he  saw  fit,  con- 
sistently with  the  constitutional  or  statutory 
enactment  creating  the  homestead.  The  con- 
stitution of  1868  placed  no  limitation  on  this 
power.  But  it  is  provided  in  section  2i:i0, 
Rev.  St,  that  "no  waiver  of  the  right  of 
homestead,  however  solemn,  made  by  the 
head  of  a  family  at  any  time  prior  to  the  as- 
signment of  the  homestead,  shall  defeat  the 
homestead  provided  for  in  this  chapter:  pro- 
vided, however,  that  no  right  of  homestead 
shall  exist  or  be  allowed  in  any  property,  real 
or  personal,  aliened  or  mortgaged,  either  be- 
fore or  after  assignment,  by  any  person  or 
persons  whomsoever,  as  against  the  title  or 
claim  of  the  alienee  or  mortgagee,  or  his,  her 
or  their  heirs  or  assigns."  It  has  been  held 
that  this  act  limits  the  modes  of  defeating  a 
homestead  to  those  named  therein,— aliena- 
tion or  mortgage  of  the  property.  Hendrix  v. 
Seaborn,  25  S.  C.  485.  The  mortgage,  how- 
ever, need  not  be  in  form  a  legal  mortgage;  an 
equitable  mortgage  may  defeat  the  homestead 
allowed  by  the  constitution  and  act  under 
consideration.  Besides,  the  "pledge"  of  the 
property  insured— the  "lien"  thereon,  which  is 
"a  tie  that  binds  property  to  a  debt  or  claim 
for  its  satisfaction"— is,  in  this  case  given  by 
the  statute,  upon  the  assent  of  the  owner  by 
his  becoming  a  member  of  the  association, 
and  entering  Into  the  contract  of  insurance, 
designating  the  property  Insured  and  subject 
to  the  lien.  The  express  purpose  of  the  act 
of  Incorporation  was  to  give  a  Uen  on  the  very 


property  usually  Included  and  claimed  under 
homestead  exemption,— "the^  dwelling  house," 
etc  The  lien  created  by  the  statute  and  con- 
tract pursuant  thereto  is  a  mortgage  In  the 
sense  of  section  21S0,  quoted  above.  It  is  a 
voluntary  pledge  or  dedication  of  specific 
property,  as  a  security  for  the  satisfaction  of 
an  obligation. 

We  reach  this  result  with  all  the  more  sat- 
isfaction because  the  -legislation  and  contract 
in  question  are  not  hostile  to  the  preservation 
of  homesteads,  but,  on  the  contrary,  are  di- 
rectly designed  to  afford  owners  of  home- 
steads, at  small  expense,  mutual  protection 
against  the  destruction  of  their  homes.  The 
Judijim  iihlf  the  circuit  court  is  afiirmed. 


(47  S.  C.  206) 
RATHBUN  V.  JONBS. 
(Supreme  Court  of  South  Carolina.     July  16; 
1896.) 

NbGOTIABLB    IM8TBUMBKT8  —  AOTIONS  —  BVIDBNOB 

—What  (JoNsriTDTBa— Constbuotion. 

1.  Where,  in  an  action  on  a  note  secured  by 
a  pledge  of  stoclc  in  a  corporation;  both  parties 
request  a  sale  of  the  stock,  the  admission  in  ev- 
idence of  the  certificate  of  stock,  though  not  re- 
ferred to  in  the  pleading,  is  not  error. 

2.  The  foUowing  instrument:  "$1,(XX).  Six 
months  after  date,  I  promise  to  pay  to  the  or- 
der of  R.  one  thousand  dollars,  with  interest 
from  maturity;  and,  to  further  secure  the  pay- 
ment of  the  same,  the  attached  certificate 
*  *  *  is  herewith  deposited  as  collateral, 
without  recourse,"— is  a  note. 

8.  Such  note  imposes  a  personal  liability 
on  the  maker  for  its.  payment  in  folL 

Appeal  from  commop  pleas  circuit  court  of 
York  county;  Townsend,  Judge. 

Action  by  J.  Q.  Rathbun  against  John  F. 
Jones.  There  was  a  judgment  for  plaintiff^ 
and  defendant  hppeals.    Afiirmed. 

N.  W.  Hardin  and  George  W.  S.  Hart,  for 
appellant  Thos.  F.  McDow  and  0.  B,  ^ra- 
cer, for  respondent. 

POPE,  J.  This  actioif  came  on  to  be  heard 
before  his  honor,  Judge  Townsend,  a  jury 
trial  having  been  waived.  Judgment  was 
rendered  in  favor  of  the  plaintiff  for  the  sum 
of  $1,026.24  and  costs.  From  this  Judgment 
an  appeal  was  taken  on  six  grounds,  as  fol- 
lows: (1)  Error  in  permitting  the  certificate 
of  stock  in  the  Carolina  Sulphuric  Add  Man- 
ufacturing Company  to  be  offered  in  evi- 
dence, over  defendant's  objection  that  the 
same  was  not  admissible  in  evidence  upon 
any  issue  made  by  the  pleadings.  (2)  Error 
in  permitting  the  plaintiff's  witness  Thomas 
F.  McDow,  over  the  defendant's  objection, 
to  state  a  conversation  had  with  the  defend- 
ant, there  being  no  issue  before  the  court 
except  upon  the  construction  of  the  paper 
sued  upon,  which  must  speak  for  itself;  that 
is  to  say,  error  in  permitting  the  introduction 
of  all  of  said  conversation  over  and  above 
the  statement  that  no  money  had  been  paid 
on  the  paper  since  its  execution.  (9)  fihror 
in  finding  that  the  paper  sued  upon  was  a 
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*iiote.'*  (4)  Brror  in  finding  that  there 
any  personal  liability  on  %he  defendant  npon 
Exhibit  A.  Error  in  finding  that  there  was 
due  thereon,  from  the  defendant  to  the  plain* 
tiff,  the  sum  of  $1,026.24.  And  error  In  ad- 
Judging  that  the  plaintiff  was  entitled  to 
recover  that  sum  from  the  defendant  (5) 
Error  In  ofderlng  that  '^either  the  plaintiff 
or  defendant  may  hare  the  said  stock  sold 
by  the  clerit  of  this  court  at  public  auction," 
the  auction  not  having  been  brought  for  any 
such  purpose.  (6)  Error  in  not  dismissing  the 
complaint,  the  action  having  been  brought 
upon  the  supposed  personal  liability  of  the 
defendant,  against  which  he  had  fully  pro- 
tected himself  in  the  paper  executed  by  him, 
in  providing  that  there  should  be  no  recourse 
upon  him  if  the  claim  of  the  plaintiff  should 
not  be  realized  out  of  the  certificate  of  stock. 
The  complaint  of  the  plaintiff  set  out,  in  the 
first  paragraph,  that  on  the  16th  day  of  De- 
cember, 1894,  at  Blacksburg,  S.  C,  the  de- 
fendant John  F.  Jones  made  and  delivered 
to  the  plaintiff  his  promissory  note,  of  which 
the  following  Is  a  copy:  "Blacksburg,  S.  (X, 
Dec.  6th,  1894.  $1,000.  Six  months  and  twen- 
ty-four days  after  date,  I  promise  to  pay  to 
the  order  of  J.  G.  Rathbun  one  thousand 
dollars,  with  interest  from  maturity;  and, 
to  better  secure  the  payment  of  the  same, 
the  attached  certificate.  No.  184,  for  20  shares 
of  the  stock  of  the  Car.  Sulph.  Add  Mfg.  Co., 
is  herewith  deposited  as  coUateml,  without 
recourse.  Jno.  P.  Jones."  In  its  second  par- 
agraph: That  the  note,  or  any  part  there- 
of, has  not  been  paid.  In  itr  third  para- 
graph: That  the  defendant  is  a  resident  of 
York  county,  8.  C,  The  prayer  for  Judg- 
ment is:  "(1)  That  the  plaintiff  be  allowed 
to  turn  over  to  this  court  the  aforesaid  cer- 
tificate of  20  shares  in  the  Carolina  Sulphuric 
Acid  Manufacturing  Company,  to  be  held  by 
this  honorable  court  as  security  for  what- 
ever Judgment  may  be  recovered  by  the 
plaintiff  against  the  defendant  herein.  (S) 
For  Judgment  against  the  defendant  for  the 
sum  of  one  thousand  doUars,  and  interest 
thereon  from  the  30th  day  of  June,  1895. 
(3)  For  such  other  and  further  relief  as  to 
the  court  may  seem  Just  and  proper;"  The 
defendant,  by  his  answer,  set  up:'  (1)  ''That  he 
denies  that  he  executed  a  promissoiy  note  to 
the  plaintiff,  but  admits  that  he  executed  a  pa- 
per, and  delivered  that  same  to  the  plain- 
tiff, and  he  believes  that  the  copy  paper  set 
out  in  the  complaint  is  a  true  copy  of  the 
paper  which  he  did  so  execute  and  deliver, 
upon  which  there  is  no  personal  liability  on 
the  part  of  the  plaintiff;"  and  (2)  ''that  he 
denies  any  knowledge  or  information  sufil- 
clent  to  form  a  belief  as  to  the  truth  of  the 
allegations  contained  in  the  second  section 
of  the  complaint  Wherefore  the  defendant 
prays  that  the  court  may  order  the  sale  of 
the  stock  held  by  the  plaintiff,  and  the  t)ro- 
ceeds  applied  to  the  costs  of  this  case,  and 
enough  of  the  balance  paid  to  the  plaintiff 
to  satisfy  the  amount  that  he  should  receive; 


and.  If  there  should  still  be  a  balance,  that 
the  same  be  paid  to  the  defendant." 

Now  let  us  examine  the  exceptions  in  their 
order. 

The  first  exception  relates  to  the  admission 
in  evidence  of  the  certificate  of  stock,  being 
the  20  shares  in  the  Carolina  Sulphuric  Acid 
Manufacturing  Company,  assigned  as  collat- 
eral by  the  defendant  to  the  plaintiff.  We 
are  at  a  loss  to  apprehend  the  validity  of  this 
objection.  Both  sides  to  the  controversy  here 
admit  the  stock  was  pledged  as  security  for 
the  debt  Both  sides,  in  th^  pleadings, 
pray  the  court  to  take  charge  of  it  Why, 
therefore,  is  there  any  valid  objection  to 
having  it  turned  over  to  the  court,  to  see, 
it  may  be,  th^t  its  terms  made  it  free  from 
any  obstacle  to  a  sale  of  it?  This  exception 
is  overruled. 

As  to  the  second  exception.  It,  too,  must 
be  overruled,  for  in  the  second  paragraph 
of  the  complaint  it  was  distlnctiy  alleged  that 
the  said  note,  that  is,  the  obligation  which  was 
set  out  in  full  in  the  first  paragraph  of  the  com- 
plaint and  in  the  second  paragraph  of  the  an- 
swer it  is  denied,  on  information  and  belief 
the  truth  of  such  allegation  in  the  complaint 
This  witness,  Mr.  McDow,  at  plalntlff^s  re- 
.quest,  had  gone  to  him  for  the  payment  of 
the  debt;  and,  in  their  interview,  Mr.  Jones, 
the  defendant,  had  not  denied  the  validity 
of  this  debt  or  claimed  that  It  was  paid. 
Indeed,  his  every  effort  in  that  interview  was 
to  obtain  a  freedom  from  pressure  for  pay- 
ment It  was  very  proper  that  the  whole 
conversation  on  this  subject  should  appear, 
and  this  was  all  that  was  testified  to  by 
this  witness. 

We  will  consider  the  third  exception.  We 
do  find  error  in  this  finding  of  the  Judge. 
It  seems  to  us  that,  in  the  execution  of  the 
paper  by  the  defendant,  he  had  two  inten- 
tions,—one  to  give  a  note  for  a  certain  sum 
of  money  to  be  paid  by  the  maker  to  the 
plaintiff  on  his  order,  at  a  certain  time,  and 
with  a  fixed  period  when  interest  should 
commence;  another,  to  pledge  in  writing  a 
certain  chdse  in  action  to  further  secure  the 
debt  That  both  the  note  and  the  hypothe- 
cation of  the  stock  should  appear  in  the  same 
instrument  will  not  change  the  legal  effect 
of  the  instrument.  It  is  a  note,  and  more 
besides.  It  is  usual  with  banks  to  first  state 
the  note,  and  then,  on  the  same  paper,  pro- 
vide for  the  collateral  being  pledged;  each 
being  signed  by  the  maker  and  pledgor.  But 
it  will  make  no  difference  in  law  that  only 
one  signature  is  had  to  cover  the  promise 
to  pay  as  maker  and  the  pledge  of  stock  as 
security  to  such  promise  to  pay. 

Nor,  as  to  the  fifth  exception,  can  we  dis- 
cover any  reasonable  error.  It  is  true,  the 
plaintiff,  In  his  complaint,  caUs  for  a  Judg- 
ment against  the  defendant  for  the  amount 
due,  both  principal  and  interest  But  he 
does  more.  He  also  asks  the  court  to  receive 
the  stock  pledged  by  the  defendant  to  the 
plaintiff,  to  secure  his  debt  as  a  security 
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for  whaterer  judgment  he  may  obtain 
against  the  defendant;  and  he  closes  his 
complaint  with  a  prayer  for  such  other  and 
further  relief  as  to  the  court  may  seem  just 
and  proper.  And  what  does  the  defendant 
set  out  in  his  answer  on  this  subject?  Why, 
he  actually  asks  the  court  to  order  the  sale 
9f  this  very  stock,  and  make  application  of 
the  proceeds— First,  to  costs;  second,  to  the 
debt  of  the  plaintiff;  and,  third,  to  pay  to 
the  defendant  any  balance  thereafter  re- 
maining. The  circuits  judge,  with  a  nice  re- 
gard to  the  rights  of  both  parties,  allows 
each  one  of  them  to  require  a  sale  of  this 
stock. 

Lastly,  we  wiU  consider  the  sixth  excep- 
tion. We  cannot  adopt  the  vjlew  of  the  ap- 
pellant in  his  construction  of  the  words 
"without  recourse,"  which  occur  at  the  close 
of  the  paper  executed  by  the  defendant  on 
the  6th  of  December,  1894.  It  is  true,  the 
whole  instrument  should  be  construed.  But 
it  is  also  true  that,  when  it  is  manifest  that 
certain  words  used  in  the  instrument  have 
a  limited  effect,— that  is,  they  only  apply  to 
a  part  of  the  instrument,  and  not  the  whole,— 
then  it  is  a  duty,  in  a  construction  of  an 
instrument,  to  limit  such  words  to  that  part 
of  the  instrum>fint  intended  to  be  affected,, 
and  not  to  the  whole.  To  us  it  seems  plain 
that  the  circuit  judge  was  guilty  of  no  error 
when  he  applied  the  words  ^'without  re- 
course" to  the  stock  pledged,  so  &a  not  to 
interfere  with  the  validity  of  the  promise  to 
pay  $1,000  and  interest.  It  is  the  judgment 
of  this  court  that  the  judgment  of  the  circuit 
court  be  affirmed. 


(47  S.  C.  418) 
STATE  ex  rel.  McWHIRTBK  v.  EVANS, 

Mayor,  et  al. 

(Supreme  Court  of  South  Carolina.    Aug.  1, 

1806.) 

Municipal    Corporations— Elbction    to    Votb 
Bonds  pok  Waterworks- Statute — 

Constitutional  La'w. 
Const,  art.  8,  §  5,  authorises  cities  and 
towns  to  acquire  and  operate  waterworks  sys- 
tems and  electric  light  plants  when  authorized 
by  a  majority  vote  of  the  electors  qualified  to 
rote  on  bonded  indebtedness.  Article  2,  §  13,  re- 
quires the  general  assembly  to  prescribe,  as  a 
condition  precedent  to  the  holding. of  elections  in 
Incorporated  cities  or  towns  for  the  purpose  of 
bonding  the  same,  "a  petition  from  a  majority 
of  the  freeholders  of  said  city  or  town,  as  shown 
by  its  tax  books."  Act  March  2,  189(5,  author- 
izing cities  and  towns  to  construct  waterworks 
and  electric  light  plants,  and  to  issue  bonds  to 
meet  the  cost  of  the  same,  provides  that,  before 
any  election  shall  be  held  thereunder,  "a  ma- 
jority of  the  freehold  voters  of  said  city  or 
town"  shall  petition  therefor.  By  Act  March 
9,  189G,  it  is  provided  that  "it  shall  be  the  duty 
of  the  municipal  authorities  of  any  incorporat- 
ed city  or  town  of  this  state,  upon  the  petition  of 
a  majority  of  the  freeholders  of  said  city  or 
townj  as  shown  by  its  tax  books,  to  order  a  spe- 
cial election  in  any  such  city  or  town  for  the 
purpose  of  issuing  bonds  for  any  corporate  pur- 
pose set  forth  in  said  petition."  An  election 
was  asked  for  in  a  town  to  vote  on  the  issuance 
of  bonds  for  the  construction  of  waterworks 
and  an  electric  light  plant  by  2  petitions,  one 


signed  by  "freehold  voters,"  asking  that  sodi 
election  be  ordered  in  acoordance  with  the  pro- 
visions of  the  act  of  March  2d,  and  the  other 
signed  by  * 'freeholders,"  asking  that  the  election 
be  ordered  "as  required  by  law."  The  petition* 
contained  the  names  of  a  majority  of  both  free- 
holders and  freehold  voters.  Held  that,  whether  - 
the  act  of  March  2d  is  vitiated  by  the  fact  that 
the  petition  prescribed  differs  from  that  re- 
quired by  the  constitution,  or  whether  the  word 
"voters"  therein,  only,  should  be  rejected  as 
unconstitutional  and  null,  the  bonds  to  be  voted 
on  were  for  "corporate  purposes";  and  the  elec- 
tion, being  petitioned  for  in  accordance  with  the 
act  of  March  9th  and  the  constitution,  was  le- 
gally authorized,  and  would  not  be  enjoiued. 

Petiti<»i  by  the  state,  on  relation  of  Georg« 
McWhirter,  against  Herbert  Henry  £)vans,  as 
mayor,  and  J.  B.  Walton  and  others,  as  al- 
dermen, constituting  the  town  council  of 
Newberry,  to  enjoin  the  respondents  from  or- 
dering a  special  election  to  vote  on  the  issu- 
ance of  municipal  bonds.     Petition  dismissed. 

The  amended  petition,  on  which  the  case 
was  heard,  was  as  follows:  **To  the  Honor- 
able the  Chief  Justice  and  Associate  Justices 
of  the  Supreme  Ourt  of  the  State  of  South 
Carolina:  Your  relator  would  respectfully 
show  unto  your  honors  by  this  his  amended 
petition:  (1)  That  he  is  a  taxpayer  and  a 
freeholder  residing  in  the  town  of  Newberry, 
in  the  county  of  Newberry,  and  state  afore- 
said, and  that  his  name  appears  as  such  upon 
the  tax  books  of  said  town.  (2)  That  the  re- 
spondents, as  mayor  and  aldermen,  compose 
the  town  council  of  the  town  of  Newberry,  a 
municipal  corporation  of  this  state,  chartered 
by  an  act  of  the  general  assembly  of  the 
state,  entitled  'An  act  to  renew  and  amend 
the  charter  of  the  town  of  Newberrry,'  ap- 
proved December  21,  1804.  (8)  That  the  gen- 
eral assembly  of  the  crtate  of  South  Carolina, 
at  its  last  session,  passed  an  act  entitled  'An 
act  to  authorize  all  cities  and  towns  to  build, 
equip,  and  operate  a  system  of  waterworks 
and  electric  lights,  and  to  issue  bonds  to  meet 
the  cost  of  same,'  wherein,  among  other  things, 
it  is  provided  that  the  cities  and  towns  of  the 
state  may  Issue  bonds  for  the  purpose  of  con- 
structing and  operating  waterworks  systems 
and  electric  light  plants  upon  compliance 
with  the  conditions  prescribed  in  said  act  (4) 
That,  for  the  purpose  of  complying  with  the 
conditions  prescribed  in  said  act,  petitions  ad- 
dressed to  the  town  council  of  the  town  of 
Newberry,  and  praying  said  town  council  of 
the  town  of  Newberry  to  order  an  election 
upon  the  question  of  the  issue  of  bonds  to  the 
amount  of  thirty-three  thousand  dollars  of  the 
character  and  description  named  in  said  act 
of  the  general  assembly  hereinbefore  referred 
to,  have  been  circulated  in  said  town  for  the 
signatures  of  the  freehold  voters  of  said  town; 
and,  as  your  relator  has  been  informed,  the 
said  petitions  have  received  the  signatures  of 
a  majority  of  the  freehold  voters  of  said  town, 
(o)  That  said  petitions  have  been  presented 
to  said  town  council  for  their  action  thereon, 
and  that,  under  the  provisions  of  said  act  of 
the  general  assembly,  the  only  duty  impoeed 
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apon  the  said  town  councU  before  ordering 
the  election  petitioned  for  is  to  ascertain 
whether  a  majority  of  the  freehold  voters  of 
the  town  have  signed  Bald  petition.  (6)  That, 
at  the  time  of  filing  theoriginal  petition  here- 
in, your  relator  had  been  informed  and  be- 
lieved that  said  town  council  had  determined 
that  a  majority  of  the  freehold  voters  of  said 
town  had  signed  said  petition,  and  had,  by 
resolution,  directed  their  attorney  to  prepare 
and  submit  to  them  for  passage  an  ordinance 
ordering  an  election  in  accordance  with  the 
prayer  of  said  petitioners.  (7)  That  your  re- 
lator is  also  informed  and  believes  that  peti- 
tions have  been  circulated  in  said  town  for 
signatures  of  freehold  voters  and  freeholders, 
and  that  the  same  have  been  numerously  sign- 
ed; that  is  to  say,  that  a  petition  in  the  words 
and  figures  following  has  been  signed  by 
eighty-four  freehold  voters,  viz.:  *To  the 
Honorable  the  Mayor  and  Aldermen  of  the 
Toi^Ti  of  Newberry,  S.  C:  The  undersigned, 
freehold  voters  of  the  town  of  Newberry,  in 
the  coimty  of  Newberry^  state  of  South  Caro- 
lina, respectfully  petition  your  honorable  body 
to  order  an  election  in  accordance  with  an  act 
of  the  general  assembly  of  South  Carolina  en- 
titled "An  act  to  authorize  all  cities  and 
towns  to  build,  equip  and  operate  a  system  of 
waterworks  and  electric  lights,  and  to  issue 
bonds  to  meet  the  cost  of  same,*'  and  approv- 
ed the  second  day  of  March,  1896,  on  the  ques- 
tion of  issuing  coupon  bonds  to  the  extent  of 
forty-two  thousand  ($42,000)  dollars,  bearing 
Interest  at  a  rate  not  to  exceed  six  per  centum 
per  annum,  and  payable  In  any  legal  tender 
money  of  the  United  States,  forty  years  after 
date,  to  meet  the  cost  o!f  constructing  a  sys- 
tem of  waterworks  and  a  system  of  electric 
lights,  for  the  use  and  benefit  of  said  town, 
and  for  the  purpose  of  electing  ttitee  commis- 
sioners of  public  works.'  And  that  another 
petition,  in  the  words  and  figures  following, 
fias  been  signed  by  sixty-twt)  freeholders,  who 
are  voters,  viz.f  'To  the  Honorable  Mayor 
and  Aldermen  of  the  Town  of  Newberry,  S. 
C:  We,  the  undersigned,  resident  freehold- 
ers of  the  town  of  Newberry,  owners  of  real 
property  to  said  town,  respectfully  petition 
that  you  order  an  election,  as  required  by  law, 
for  the  purpose  of  allowing  the  citizens  of 
said  town  to  vote  uix)n  the  question  of  wheth- 
er the  town  of  Newberry  shall  issue  bonds  not 
exceeding  $42,000  for  the  purpose  of  establish- 
ing a  system  of  wa'terworks  and  electric  light 
plant.'  (8)  That  your  relator  is  now  informed 
and  believes  that  said  petitioUB  set  out  in  par- 
agraph 7  of  this  petition  have  been  presented 
to  the  said  town  council,  and  that  said  town 
council  have  by  resolution  recognized  said 
petitions  as  sutfident  authority  for  them  to 
order  the  election  prayed  for,  and  have  direct- 
ed their  attorney  to  prepare  and  submit  to 
tbein  for  passage  an  ordinance  ordering  an 
election  in  accordance  with  the  prayer  of  said 
petitioners.  (9)  That  your  relator  alleges  on 
information  and  belief  that  the  freeholders  of 


the  town  of  Newberry,  as  shown  by  the  tax 
books  of  said  town,  largely  exceed  In  number 
the  freehold  voters  of  said  town;  there  being 
two  hundred  and  seventy-two  freeholders,  of 
which  number  one  hundred  and  sixty  are  vot- 
ers. (10)  That  your  relator  alleges  that  the  said 
act  of  the  general  assembly  set  out  by  its  ti- 
tle to  the  third  paragraph  of  this  petition  is  in 
conflict  with  the  constitution  of  the  states 
ratified  on  the  4th  day  of  December,  A.  D. 
1895,  in  this:  that  said  act  prescribes,  as  a 
condition  precedent  to  the  holdtog  of  the  elec- 
tion thereto  provided  for  upon  the  question  of 
the  issue  of  bonds  for  constructing  and  oper- 
attog  a  waterworks  system,  that  the  petition 
of  a  majority  of  the  freehold  voters  of  said 
town  for  said  election  to  be  held  shall  be  suf- 
ficient, whereas  the  said  constitution,  in  ar- 
ticle 2,  {  13,  distinctly  provides  that,  *to  au- 
thoriztog  a  special  election  to  any  tocorporat- 
ed  city  or  town  in  said  state  for  the  purpose 
of  bonding  the  same,  the  general  assembly 
shall  prescribe,  as  a  condition  precedent  to 
the  holding  of  said  election,  a  petition  from  a 
majority  of  the  freeholders  of  said  city  or 
town  as  shown  by  its  tax  books':  and  also  to 
this:  that  said  act  confers  upon  the  cities  and 
towns  of  the  state  full  power  and  authority 
to  construct  and  operate  waterworks  and  ^ec- 
tric  light  works,  whereas  the  constitution,  to 
the  fifth  section  of  article  8,  provides  *that  no 
such  construction  or  purchase  shall  .be  made 
except  upon  a  majority  vote  of  the  electors  to 
said  cities  or  towns  who  are  qualified  to  vote 
on  the  bonded  todebtedness  of  said  cities  or 
towns.'  Wherefore  your  relator  prays  that 
said  act  may  be  adjudged  to  be  in  conflict  with 
the  constitution  of  the  state,  and  that  the  re- 
spondents may  be  perpetually  enjoined  and 
restrained  from  ordering  said  election,  or  any 
other,  under  the  power  attempted  to  be  con- 
ferred upon  them  by  the  said  act  of  the  gen- 
eral assembly." 

The  f (lowing  is  the  amended  return:  *'To 
the  Honorable  the  Chief  Justice  and  the  Asso- 
ciate Justices  of  the  Supreme  Court  of  the 
State  of  South  Carolina:  The  respondents, 
upon  whom  has  been  served  the  order  of  this 
court,  requiring  them  to  show  cause,  if  any 
they  can,  before  this  court,  at  Columbia,  to 
this  state,  on  Monday,  the  1st  day  of  June, 
A.  D.  1896,  at  10  o'clock  to  the  forenoon,  or  as 
soon  thereafter  as  counsel  can  be  heard,  why 
an  tojunction  should  not  issue  in  accordance 
with  the  prayer  of  the  petition,  for  cause  re- 
spectfully show:  (1)  That  the  allegations  con- 
tained in  paragraphs  from  1  to  9,  toclusive,  of 
the  amended  petition,  are  true.  (2)  That  your 
respondents  admit  that  the  petition  of  the 
freehold  voters  mentioned  to  the  relator's  pe- 
tition hereto  have  been  presented  to  them,  as 
alleged  to  the  6th  paragraph  of  the  petition; 
but  these  respondents  state  that  they  have 
not  acted  upon  them,  nor  made  any  order  to 
relation  thereto.  (3)  That  the  petitions  flled 
with  them,  praytog  that  an  election  be  order- 
ed on  the  question  of  issuing  said  bonds,  and 
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referred  to  in  the  7th  paragrai^  of  the  relat- 
or's amended  petition,  were  circulated  at  the 
Bame  time,  were  jpresented  to  them  at  the 
same  time,  were  acted  npon  together,  by  the 
council,  and  were  considered  ajs  a  part  of  the 
same  general  plan.  (4)  That  the  petitions 
acted  upon  by  them  meet  the  requirements  of 
both  the  act  of  the  general  assembly  and  the 
provialon  of  the  constitution  referred  to  in  th^ 
relator's  petition.  (5)  That  these  respondents 
also  submit  that  under  an  act  of  the  general 
assembly  entitled  'An  act  to  authorize  special 
elections  in  any  incorporate  city  or  town  of 
this  state  for  the  purpose  of  issuing  bonds  for 
corporate  purposes,*  approved  the  9th  day  of 
March,  A.  D.  189Q,  their  action  hereinbefore 
set  forth  should  be  sustained.  Wherefore 
they  pray  that  the  petition  of  the  relator  be 
dismissed,  and  the  order  of  injunction  grant- 
ed herein  be  dissolved." 

With  the  return  was  filed  the  following  affi- 
davit: "Personally  appears  Charles  A.  Bow- 
man, who,  being  duly  sworn,  says  that  he  is 
clerk  and  treasurer  of  the  town  council  of  the 
town  of  Newberry,  S.  0.,  and  is  the  custodian 
of  all  moneys,  books,  and  records  of  said 
town;  that  the  tax  books  of  said  town  show 
that  there  are  two  hundred  and  seventy- 
two  freieholders  therein;  that  of  this  number 
one  hundred  and  sixty  are  voters  in  said 
town;  that  there  has  been  filed  with  him,  as 
clerk  and  treasurer,  as  aforesaid,  petitions 
asking  the  said  town  council  to  order  an  elec- 
tion as  set  forth  in  the  petition  of  the  relator, 
except  that  said  petition  ask  that  an  election 
be  ordered  on  the  question  of  issuing  bonds 
to  the  extent  of  forty-two  thousand  dollars, 
for  the  purpose  of  constructing  a  system  of 
waterworks  and  electric  lights  for  said  town, 
instead  of  thirty-three  thousand  dollars,  for 
waterworks,  as  alleged  in  the  petition;  that 
said  petitions  are  signed  by  one  hundred  and 
forty-six  resident  freeholders  in  said  town« 
and  of  this  number  eighty-four  are  voters; 
that  a  majority  of  freeholders*  of  said  town, 
and  a  majority  of  freehold  voters  of  said 
town,  have  signed  said  petition.  0.  A.  Bow- 
man. 

"Sworn  to  before  me,  this  29th  day  of  May, 
1896.    John  M.  Klnard,  0.  0.  0.  P.    [L.  S.]" 

Mower  &  Bynum,  for  relator.  Hunt  & 
Hunt,  for  respondents. 

McIVER,  G.  J.  This  is  an  application,  ad- 
dressed to  this  court,  in  the  exercise  of  its 
original  jurisdiction,  by  the  relator,  a  resi- 
dent taxpayer  and  freeholder  of  the  town  of 
Newberry,  praying  for  an  injunction  to  re- 
strain the  respondents,  constituting  the  town 
coimcil  of  said  town,  from  ordering  an  elec- 
tion to  determine  the  question  whether  the 
town  of  Newberry  shall  issue  its  bonds  to 
obtain  the  means  of  establishing  a  system 
of  waterworks  and  electric  light  plant  in  and 
for  said  town.  It  will  be  seen  from  the  peti- 
tion (which,  with  the  return  and  affidavit  an- 
nexed thereto,  should  be  incorporated  in  the 


report  of  this  case)  that  the  fticts  are  undis- 
puted, and  "that  the  application  is  based  upon 
the  ground  that  the  act  of  the  general  as- 
sembly, under  which  the  respondents  are  as- 
suming to  act,  is  in  conflict  with  the  provi- 
sions of  the  present  constitution,  and  there- 
fore affords  no  authority  for  the  action  which 
the  respondents  are  proposhig  to  make.  - 

Section  5,  art  8,  of  the  constitution,  reads 
as  follows:  "Cities  and  towns  may  acquire, 
l^  construction  or  purchase,  and  may  oper- 
ate, waterworks  systems  and  plants  for  fur- 
nishing water  and  lights  to  individuals,  firms 
and  private  corporations  for  reasonable  com- 
pensation: provided,  that  no  such  construc- 
tion or  purchase  shall  be  made  except  upon  a 
majority  vote  of  the  electors  hi  said  cities  or 
towns,  who  are  qualified  to  vote  on  the  bond- 
ed indebtedness  of  said  cities  or  towns." 
Section  13,  art  2,  of  the  constitution,  contains 
the  following  provisions:  "In  authorizing  a 
special  election  in  any  incorporated  city  or 
town  In  this  state  for  the  purpose  of  bonding 
the  same,  the  general  assembly  shall  pre- 
scribe, as  a  condition  precedent  to  the  hold- 
ing of  said  election,  a  petition  from  a  ma- 
jority of  the  freeholdera  of  said  dty  or  town, 
as  shown  by  its  tax  books,"  and,  after  pro- 
ceeding to  declare  who  shall  be  qualified  to 
vote  at  'such  election,  concludes  as  follows: 
"And  a  vote  of  the  majority  of  those  voting  in 
said  election  shall  be  necessary  to  authorize 
the  issue  of  said  bonds."  So  that  the  consti- 
tution plainly  provides  that  the  general  as- 
sembly, in  authorizing  a  special  election  for 
the  purpose  referred  to,  shall  prescribe,  as  a 
condition  precedent  to  the  holding  of  such 
election,  a  petition  from  the  majority  of  "the 
freeholders  of  said  city  or  town  as  shown  by 
its  tax  books."  And  it  is  contended  by  the 
relator  that  this  condition'  precedent  has  not 
been  complied  with,  and  hence  that  respond- 
ents have  no  legal  authority  to  take  any  ac- 
tion in  the  premises.  It  seems  that  the  gen- 
eral assembly  has  passed  two  acts,  which,  it 
is  claimed,  are  applicable  to  this  question: 
Firet,  an  act  entitled  *'An  act  to  authorize 
all  cities  and  towns  to  build,  equip  and  op- 
erate a  system  of  waterworks  and  electric 
lights,  and  to  issue  bonds  ti)  meet  the  costs 
of  the  same,"  approved  March  2,  1896  (22 
St  at  Large,  83);  and,  second,  an  act  en- 
titled "An  act  to  authorize  special  elections  in 
any  incorporated  city  or  town  of  this  state 
for  the  purpose  of  issuing 'bonds  for  corporate 
purposes,"  approved  March  9,  1896  (23  St 
at  Large,  88).  By  the  first  act,  It  is  provided 
"that  before  any  election  shall  be  held  under 
the  provisions  of  this  act  a  majority  of  the 
freehold  votera  of  said  city  or  town  shall 
petition  the  said  city  or  town  council  that,  the 
said  election  be  ordered";  while,  in  the  sec- 
ond act  above  referred  to,  the  provision  is 
*that  it  shall  be  the  duty  of  the  municipal 
authorities  of  any  Incorpoiated  city  or  town 
of  this  state,  upon  the  petition  of  a  majority 
of  the  freeholdera  of  said  city  or  town,  as 
shown  by  its  tax  books,  to  order  a  special 
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eleetfon  in  Any  socfa  city  or  town  for  the  pur- 
pose of  iasiiiiig  bonds  for  any  corporate  pur- 
poee  set  forth  In  said  petition."  It  appears 
from  the  petiticm  that  two  petitions,  set  forth 
in  paragraph  7  of  the  relator's  petition  here- 
in, hare  been  presented  to  and  filed  with  the 
town- council  of  Newberry;  one  puiporting  to 
come  from  "the- undersigned  freehold  yoters 
of  the  town  of  Newberry,"  asking  that  an 
eleetlon  be  ordered  in  accordance  with  the 
proYlaions  of  the  act  first  aboYe  referred  to, 
approved  March  2,  1806;  and  the  otlier  par- 
portin^c  to  come  from  "the  tmdersigned  free- 
holders of  the  town  of  Newberry/'  praying 
that  an  election  be  ordered,  "as  required  by 
law/'  without  referring  to  any  specific  act  of 
the  general  assembly,  for  the  purpose  of  al- 
lowing the  citiaens  of  said  town  to  Yote  upon 
the  question  whether  the  town  of  Newberry 
shall  issue  bonds  not  exceeding  ^42,000,  for 
the  purpose  of  establishing  a  system  of  water- 
works and  electric  light  plant.  It  also  ap- 
pears from  the  affidavit  of  the  custodian  of 
the  books  and  records  of  the  town,  which  is 
Qot'coutroTerted,  "that  the  tax  books  of  said 
town  show  that  there  are  two  hundred  and 
serenty^wo  freeholders  therein;  that  of  this 
number  one  hundred  and  sixty  are  voters  in 
said  town";  and  that  the  petitions  above  re- 
ferred to  are  signed  by  146  resident  freehold- 
ers in  said  town,  and,  of  this  number,  84  are 
voters;  and  that  a  majority  of  the  freehold- 
ers of  the  said  town,  as  well  as  a  majority  of 
the  freehold  voters  of  said  town,  have  signed 
said  petitions.  This  shows  that  all  the  condi- 
tions precedent  to  the  ordering  of  the  election 
tiave  been  complin  with,  for  the  petitions 
have  been  signed,  not  only  by  a  majority  of 
the  freehold  voters,  as  required  by  the  act 
approved  March  2,  1896,  but  also  by  a  ma- 
jority of  the  freeholders,  as  required  by  the 
constitutional  provision. 

It  is  conteiided,  however,  by  the  relator, 
that  inasmuch  as  the  act  of  March  2,  1896, 
goes  beyond  the  provision  of  the  ccMistitution, 
by  authorizing  the  election  to  be  ordered  upon 
the  petition  of  a  majority  of  "the  freehold 
voters,"  while  the  constitution  provides  that 
the  petition  shall  be  signed  by  a  majority  of 
'*the  freeholders,"  the  act  is  unconstitutional, 
and  therefore  affords  no  authority  for  order- 
ing the  election.  Conceding  that,  in  so  far 
as  the  act  goes  beyond  the  provisions  of  the 
constitution,  it  is  unconstitutional,  and,  so 
far  as  the  excess  is  concerned,  it  is  a  nullity, 
the  question  still  remains  whether  that  neces- 
sarily renders  the  whole  act  a  nullity.  There 
can  be  no  doubt  that  the  fact  that  an  act  of 
the  legislature  is  unconstitutional  in  some  of 
Its  features  does  not  necessarily  render  the 
whole  act  unconstitutional.  Bany  v.  Iseman, 
14  Rich.  Law,  129;  Wardlaw  v.  Buzzard,  15 
Rich.  Law,  158,  in  which  latter  case  it  was 
said  that  even  the  same  section  of  an  act 
might  be  .unconstitutional  when  applied  to 
one  dass  of  cases,  and  constitutional  when 
applied  to  another  class.  See,  also,  Curtis  v. 
Renneker,  84  S.  a  468»  18  S.  B.  664,  whttre 


the  same  doctrine  is  recDgnised.  It  may  be, 
therefore,  that  while  so  much  of  the  act  of 
March  2,  1896,  as  prescribes  that  the  peti- 
tion for  an  election  shall  be  signed  by  a  ma- 
jority of  voters,  as  well  as  freeholders,  is 
cleariy  in  excess  of  the  constitutional  power 
conferred,  and  therefore  npll  and  void,  yet, 
eliminating  such  excess  as  a  nullity,  the  act 
may  remain  good  for  so  much  of  such  re- 
quirement as  is  in  conformity  to  the  con- 
stitution; in  other  words,  that  said  act  may 
be  read  as  if  it  did  not  contain  the  word 
"voters,"  and  only  required  a  majority  of  the 
freeholders,  as  provided  in  the  constitution, 
to  sign  such  petition;  for,  the  conceded  fact 
being  that  the  petitions  praying  tliat  an  elec- 
tion should  be  ordered  were  signed  by  a  ma- 
jority of  the  freeholders,  as  well  as  by  a  ma- 
jority^ of  the  voters,  the  constitutional  re- 
quirement has  been  complied  with,  and  its 
efficiency  cannot  be  impaired  by  the  fact 
that  the  petitions  were  also  signed  by  a  ma- 
jority of  the  voters,  which  was  a  mere  work 
of  supererogation.  But,  be  that  as  it  may, 
it  seems  to  us  clear  that  the  action  which  the 
respondents  are  about  to  take,  and  which  the 
relator  seeks  to  enjoin,  can  be  fully  support- 
ed by  the  second  act  above  referred  to,  ap- 
proved March  9,  1896,  which  is  unquestion- 
ably in  direct  conformity  to  the  provisions  of 
the  constitution.  That  act,  which,  as  We 
have  seen,  is  "An  act  to  authorize  special 
elections  in  any  incorporated  city  or  town  in 
this  state,  for  the  purpose  of  issuing  bond5 
for  corporate  purposes,"  expressly  provides, 
in  the  express  language  of  section  18,  art.  2, 
of  the  constitution,  as  a  condition  precedent 
to  the  holding  of  such  ap  election,  "a  petition 
of  a  majority  of  the  freeholders  of  said  city 
or  town,  as  shown  by  the  tax  books";  and 
the  undisputed  evidence  in  this  case  is  that  a 
petition  so  signed  has  been  presented  and 
filed  with  the  town  council  of  Newberry, 
praying  that  an  election  may  be  ordered,  as 
required  by  law,  for  the  purpose  of  allowing 
the  citizens  of  said  town  to  vote  upon  the 
question  of  whether  the  town  of  Newberry 
shall  issue  bonds  not  exceeding  $42,000,  for 
the  purpose  of  establishing  a  system  of  wa- 
terworks and  electric  light  plant  If,  then, 
the  establishment  of  a  system  of  waterworks 
and  electric  light  plant  can  properly  be  re- 
garded as  a  corporate  purpose,  of  wliich 
there  can  be  no  doubt,  under  the  express  pro- 
visions of  section  5,  art  8,  of  the  constitu- 
tion, hereinabove  set  out,  authorizing  cities 
or  towns  to  acquire,  by  construction  or  pur- 
chase, systems  of  waterworks  and  plants  for 
furnishing  lights,  and  to  operate  the  same,  it 
is  quite  clear  that  this  last-mentioned  act, 
the  constitutionality  of  which  has  not  been, 
and,  as  far  as  we  can  see,  cannot  be,  ques- 
tioned, affords  full  authority  for  the  town 
council  of  Newberry  to  order  the  election  as 
prayed  for  in  the  petition. 

Counsel  for  relator,  in  their  argument  here, 
contend  that  there  is  a  wide  difference  be- 
tween freeholders  of  a  town  and  freehold 
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▼atets  of  sucb  town,  and  tliat  the  one  can- 
not be  snbstltiited  for  tbe  other,  and  has  cit- 
ed Beyeral  cases  to  sustain  his  proposition. 
While  T7e  are  not  disposed  to  question  the 
proposition  contended  for  when  applied  to  a 
proper  case.  It  may  not  be  amiss  to  notice  the 
cases  which  he  has  cited.  The  first  case  to 
which  he  refers  is  Harshman  v.  Bates  Co.,  U2 
T7.  8.  569,  in  which  it  is  held,  among  other 
things,  that  where  the  constitution  of  Mis- 
souri forbids  the  general  assembly  from  au- 
thorizing any  county,  dty^  or  town  to  be- 
come a  stockholder  in,  or  to  loan  its  credit 
to,  any  corporation  unless  two-thirds  of  the 
qualified  yoters  of  such  county,  city,  or  town 
shall,  at  a  regular  or  special  election,  assent 
thereto,  an  act  of  the  general  assembly  only 
requiring  the  assent  of  two-thirds  of  the 
qualified  voters  "who  vote  at  such  election" 
was  unconstitutional.  But  that  case,  so  far 
as  the  point  mentioned  Is  concerned,  was  ex- 
pressly overruled  by  the  subsequent  case  of 
County  of  Cass  v.  Johnston,  95  U.  S,  360; 
Waite,  C.  J.,  In  delivering  the  opinion  of  the 
court,  saying:  "AH  qualified  voters  who  ab- 
sent themselves  from  an  election  duly  called 
are  presumed  to  assent  to  the  expressed  will 
of  the  majority  of  those  voting,  unless  the 
law  providing  for  the  election  otherwise  de- 
clares." The  same  doctrine  was  recog- 
nized in  Morton  v.  Comptroller  General*  4 
S.  C,  at  page  462  et  seq.;  and  again  in  the 
Bond  Debt  Cases,  12  S.  C,  at  page  285.  See, 
also,  Coole'y,  Const  Lim.  141.  The  next  two 
cases  referred  to  are  Harrington  v.  Town  of 
Plainview,  27  Minn.  224,  6  N.  W.  777,  and 
Town  of  Plainview  v.  Winona  &  St  P.  R.  Co., 
86  Minn.  506,  82  N.  W.  745,  which  hold  that 
where  the  constitution  required  a  question  of 
local  taxation  to  be  submitted  to  the  elect- 
ors, a  statute  empowering  resident  taxpay- 
.  ers  to  authorize  a  town  to  issue  bonds  in  aid 
of  a  railroad  was  unconstitutional,  for  the 
very  obvious  reason  that  the  statute  under- 
took to  confer  upon  resident  taxpayers  the 
power  to  determine  a  question  which  by  the 
constitution  was  conferred  upon  a  very  dif- 
ferent class  of  persons,-~electors.  In  Town  of 
Mentz  V.  Cook,  108  N.  Y.  504,  16  N.  B.  541 
(subsequently  recognized  by  the  supreme 
court  of  the  United  States,  in  Rich  v.  Mentz 
Tp.,  134  U.  S.  632,  10  Sup.'Ct  610),  where 
the  statute  of  1869  empowered  a  county 
judge,  upon  the  petition  of  a  majority  of  the 
taxpayers  of  any  municipal  corporation,  fo 
proceed,  in  the  manner  prescribed  by  the 
statute,  to  determine  whether  the  bonds  of 
the  town  of  Mentz  should  be  issued  in  aid  of 
a  certain  railroad^  which  act  was  amended  by 
the  act  of  1871,  so  as  to  confer  such  jurisdic- 
tion upon  the  county  judge  only  when  the 
application  was  made  by  a  majority  pf  the 
taxpayers,  *'not  Including  those  taxed  for 
dogs  or  highway  tax  only,"  it  was  held  that  a 
petition  framed  under  the  act  of  1869,  and  in 
disregard  of  the  additional  provisions  con- 
tained in  the  act  of  1871,  which  was  pre- 
sented after  the  passage  of  the  act  of  1871, 


failed  to  confer  any  jurisdiction  upon  tbe 
county  judge,  Inasmuch  as  It  failed  to  show 
that  a  majority  of  such  taxpayers  as  were 
then  alone  authorized  to  make  the  applica- 
tion had  done  sa  The  only  remaining  case 
cited  is  People  v.  Smith,  46  N/Y.  772,  wfiich 
simply  holds  that  a  petition  for  an  election 
must  be  in  strict  conformity  to  the  act  pro- 
viding for  an  election.  It  is  to  be  observed 
that  in  none  of  these  cases  was  it  made  to  ap- 
pear, as  it  was  in  the  case  under  considera- 
tion, that  aU  of  the  requirements,  both  of  the 
constitution  and  of  the  acts,  wer^  conaplled 
with,  and  hence  we  are  unable  to  perceive 
how  those  cases  can  afifect  our  present  in- 
quiry; for  even  if  it  should  be  conceded  that 
our  first  act  above  referred  to,  approved 
March  2,  1896,  in  going  beyond  the  consti- 
tutional requirement  that  &8  ft  condition  pre- 
cedent to  the  ordering  of  an  election,  a  peti- 
tion of  a  majority  of  the  freehold  voters,  in- 
stead of  a  petition  of  a  majority  of  the  free- 
holders, should  be  presented,  failed  to  confer 
authority  upon  the  respondents  to  order  the 
election,  yet  the  second  act,  approved  March 
9,  1896,  being  strictly  in  accordance  with  the 
constitution,  certainly  was  sufficient  to  con- 
fer the  requisite  authority.  The  essential 
fact  involved  in  the  condition  precedoit  being 
that  an  application  from  a  majority  of  the 
freeholders  to  the  municipal  authorities  to 
order  an  election  being  conceded  by  the 
pleadings  and  proceedings^  we  cannot  doubt 
the  authority  of  the  town  council  to  order 
the  election  as  prayed  for.  The  judgment  of 
this  court  is  thttt  the  petition  for  injunction 
be  dismissed. 

'   («r  S.  C.  166) 
STATE  V.  RICHARDSON. 
(Supreme  Court  of  South  Carolina,    July  16, 
1896.^ 

CsiMiNAi.  Law— TwiCB  in  Jsopabdt— Constitu- 
tional Law— Withdrawal  of  Cabs  PBOtf 
Jury— Consent. 

1.  Const  1868,  art  1,  9  18,  declared  that 
"no  person,  after  having  been  once  acquitted 
by  a  jary,  sbaU  again,  for  the  same  oiEense,  be 
put  in  jeopardy  of  his  life  or  liberty."  The  new 
constitution,  in  article  1,  9  17,  provides:  "Nor 
shall  any  person  be  subject  for  the  same  offense 
to  be  twice  put  in  jeopardy  of  life  or  UiiertT**; 
and,  in  article  17,  1 11,  subd.  5,  that  "all  indict- 
ments which  shall  have  been  found,  or  may 
hereafter  be  found,  for  any  crime  or  offense 
committed  before  the  adoption  of  this  constitu- 
tion, may  be  prosecuted  as  if  no  change  had 
been  made,  except  as  otherwise  provided  here- 
in." It  also  further  provides  that  all  laws  in- 
consistent with  its  provisions  shall  cease. on  its 
adoption.  Held  that,  as  regards  former  jeop- 
ardy, the  rights  of  a  defendant  charged  with 
having  committed  a  crime  before  the  new  con- 
stitntion  went  into  effect^  but  who  was  placed 
on  trial  afterwards,  were  governed  by  the  pro- 
visions of  the  new  constitution. 

2.  After  a  jury  have  been  impaneled  and 
sworn  in  a  criminal  case,  the  trial  cannot  stop 
short  of  a  verdict  without  the  consent  of  the 
defendant,  except  for  imperative  reasons,  such 
as  the  illness  or  a  juror,  the  judg4,  or  defend- 
ant, the  absence  of  a  juror,  or  a  disagreement; 
and  where  a  case,  after  the  trial  has  com- 
menced, is  withdrawn  from  the  jiiry  on  account 
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of  the  abWBce  «f  a  witnem  for  the  state,  the 
defendant  has  been  once  placed  in  Jeopardy, 
and  may  plead  it  in  bar  of  anottier  trial. 

8.  The  fact  that  a  defendant  who  la  with- 
out oonnsel  does  not  object  to  the  withdrawal 
of  the  case  from  the  Jury,  and  a  postponement 
of  the  trial,  does  not  constitute  a  consent,  or 
waller  of  his  right  to  p\ead  the  fact  In  bar  of 
a  second  trial. 

Appeal  from  general  sessions  circuit  court  of 
Spartanlnirg,  county;   Buchanan,  Judge. 

Aaion  B.  Blchardson  was  convkted  o€  a 
erime,  and  appeals.    Berersed. 

Jud^e  Bachanan,  In  passifig  on  the  qnestloo 
biTolyed,  made  the  following  ruling;  "At  the 
calling  of  the  state  against  Aaron  B.  Blchard- 
son, when  called  upon  to  plead,  he  interpoees 
the  plea  of  former  Jeopardy.  The  offense 
char^ged  In  the  indictment  is  alleged  to  have 
been  committed  on  the  27th  day  of  November, 
1895,  before  the  new  constltutJon  went  into  ef- 
fect. The  defendant  contends  that  the  change 
In  the  provisions  of  the  new  constitution 
means  such  a  enange  as  allows  a  plea  of  for- 
mer Jeopardy,  instead  of  former  acquittal  or 
former  conviction,  under  the  constitution  of 
1868;  that,  by  reason  of  having  been  put  upon 
trial  yesterday,  he  was  arraigned  and  pleaded 
not  guilty  and,  one  witness  being  examined 
on  the  stand,  such  examination  or  procedure, 
or  whatever  it  may  be  called,  was  putting  the 
prisoner  In  former  Jeopardy  under  the  new 
constltutloii;  and  that,  by  reason  of  such  for- 
mer Jeopardy,  he  Is  now  entitled  to  his  dis- 
charge. On  the  part  of  the  state  It  Is  con- 
tended that  he  was  in  no  Jeopardy,  and  that 
the  case  could  be  withdrawn  from  the  Jury  ait 
any  time  before  a  verdict  was  reached;  that 
being  surprised,  and  having  only  one  witness 
on  the  Mand,  and  not  being  sufficient  to  mate 
out  the  case,  the  offense  having  been  conmilt- 
ted  bef<M«  the  new  constitution  went  Into  ef- 
fect, he  was  entitled  to  tilal,  and  the  state 
was  entitled  to  put  him  upon  trial  again,  and 
produce  Ity  witnesses,  as  If  nothing  had  occur- 
red locking  to  his  trial.  The  court  holds,  It 
being  a  novel  question,  there  being  no  deci- 
sion since  the  new  constitution  was  adopted 
upon  the  point,  and  the  court  having  no  au- 
thorlssed  official  copy  of  the  constitution  be- 
fore It,  the  offense  haviiig  been  committed  be- 
fore the  new  constitution  went  Into  effect, 
and  being  In  doubt  as  to  the  proper  conclu- 
sion to  come  to,  there  being  no  authority,  and 
the  prisoner  being  entitled  to  appeal,  and  the 
state  not  being  entitled  to  appeal,  in  order 
that  the  question  may  arise. and  be  decided  as 
early  aa  possible,  the  prisoner's  plea  of  former 
Jeopardy  is  overruled." 

Thomason  &  Bomar,  for  appellant.  Solicitor 
l$chumpert,  for  the  State. 

McIVEB,  0.  J.  The  defendant  in  this  case 
was  arraigned  under  an  indicnnent  for  grand 
larceny.  In  stealing  live  stock,  on  the  2d  day 
of  March,  1896,  and  upon  his  arraignment 
pleaded  not  guilty,  and  thereupon  a  Jury  was 
duly  Impaneled  and  sworn  according  to  law, 
and  charged  with  the  trial  of  the  case.     The 


K^ldtor,  having  opened*  the  csm  for  the  stats, 
and  examined  the  prosecutor  as  a  witness,  dls- 
eovered  tbat  one  of  his  witnesses  was  absent, 
he  having  been  peroaitted,  by  mistake,  to  go 
.home,  and  he  thereupon  moved  the  court  "to 
withdraw  the  case  from  the  Jury;  and  the 
court  (tdiere  being  no  objection  made  by  the 
prisoner)  did  withdraw  the  said  case  from  the 
jury,  and  had  tbe  prisoner  remanded  to  Jail, 
ajod  ocdered  the  next  case  on,  which  was  The 
State  V.  James  Bracy,  which  was  tried  and 
disposed  of.  That  on  the  next  day,  to  wit,  on 
Tuesday^  the  3d  day  of  March,  1896,  the  said 
Aaron  B.  Blchardson  was  again  brought  Into 
eourt,  and  arraigned  for  the  same,  identical 
c^ense  for  which  he  had  been  put  on  trial  the 
day  before,  held  and  arraigned  under  the  same 
Indictment,  ano  t^on  nls  arraignment,  through 
his  counsel,  put  In  plea  of  former  Jeopardy, 
viz.  that  he  wab  put  in  Jeopardy  for  the  same 
offense  on  the  day  before.  To  this  the  sc^cl- 
tor  replied  that  he  had  not  been  put  in  Jeop- 
ardy such  as  the  law  contemplated,  which  was 
acquittal  or  conviction."  His  hopor,  Judge 
Buchanan^  overruled  the  plea,  for  the  reasons 
set  forth  in  the  '*case,"  which  should  be  incor- 
porated In  the  report  of  this  case;  and  the 
trial  proceeded,  which  resulted  in  a  verdict  of 
guilty;  and,  sentence  having  been  passed,  de- 
fendant appeals,  upon  the  ground  set  out  in 
the  record,  which  makes  the  single  question 
whether  there  was  error  In  overruling  the  plea. 
One  of  the  settled  rules  of  the  common  law 
wa3  that  no  one  shall  be  twice  put  in  Jeopardy 
upon  the  same  charge.  As  Is  said  In  Oooley, 
Ckmst  Urn.  (2d  Bd.),  at  pages  825,  826:  ''One 
thing  m<»e  Is  essential  to  a  proper  protection 
ctf  accused  partlea,  and  tbat  Is  that  one  shall 
not  be  subject  to  be  twice  put  in  Jeopardy  up- 
on ttie  same  charge."  And,  at  page  827,  the 
aame  author  says:  ''A  persMi  Is  in  legal  Jeop- 
ardy when  he  Is  put  t^on  trial,  before  a  court 
of  competent  Jurisdiction,  upon  indictment  or 
Infbrmation  which  Is  sufficient  in  form  and 
substance  to  sustain  a  conviction,  and  a  Jury 
hea  been  charged  with  his  deliverance.  And 
a  Jury  is  said  to  be  thus  charged  when  they 
have  been  Impended  and  swonu  The  defend- 
ant then  becomes  entitled  to  a  verdict,  which 
shall  constitute  a  bar  to  a  new  prosecuticMi; 
and  he  cannot  be  deprived  of  this  bar  by  a 
nolle  prosequi  enterad  by  the  prosecuting  offi- 
cer against  his  will,  or  by  a  discharge  of  the 
jury  and  continuance  of  the  cause."  The 
same  doctrines  are  laid  down  in  1  Blsh.  Gr. 
Law  <6th  Ed.),  at  section  1013  et  seq.,  and  are 
fully  recognized  In  the  leading  case  of  State 
V.  McKee,  1  Bailey,  651.  If,  therefore,  this 
question  is  to  be  determined  by  these  well- 
settled  principles  of  the  common  law,  there 
could  t)e  no  doubt  that  there  was  error  in  over- 
ruling the  plea  of  former  Jeopardy;  for  the 
''case"  shows  that  the  defendant  was  put  up- 
on his  trial  under  a  valid  Indictment,  before 
a  court  of  competent  jurisdiction,  and  after  a 
Jury  was  charged  with  the  trial  of  the  case, 
and  after  one  witness  in  behalf  of  the  state 
had  been  examined,  the  solicitor  wa/i  permit- 
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ted  to  wldiilniw  the  cteo  tntn  tbe  }iizy»  limply 
for  the  reajson  that  one  of  his  wltnesBee  wiui 
absent,  and  the  defendant  waa,  on  the  next 
day,  again  put  upon  hla  trial  for  the  same. 
Identical  offense.  It  is  tine  that  it  is  stated 
in  the  '*caee"  that  when  the  solicitor  moTed 
to  withdraw  the  case  from  the  jury,  no  objec- 
tion was  made  by  the  prisoner;  but  it  also 
appears  in  the  "case"  that  the  prisoner  was 
not  at  that  time  represented  by  counsel,  and 
it  would  be  a  liarsh  rule  to  hold  that  defend- 
ant consented  to  a  withdrawal  of  the  case 
from  the  jury  simply  because  he  interposed 
no  objection,  which,  possibly,  he  did  not  know 
he  had  a  right  to  do.  Besides,  consent  is  ac- 
tive, wliile  not  objecting  is  •merely  passive. 
The  old  adage,  "SUence  gives  consent,"  is  not 
true  in  Jaw;  for  there  it  only  applies  where 
there  is  some  duty  or  obligation  to  cqpealc 
State  V.  Edwards,  13  8.  O.  30;  State  v.  Senn, 
32  8.  O.  401, 11  8.  B.  292.  If  it  had  appeared 
in  the  "case,"  as  it  does  not,  that  the  prisoner 
was  asked  whether  he  objected  to  the  motion 
to  withdraw  the  case  from  the  Jury,  and  he 
had  said  "No,"  or  had  even  remained  silent, 
then  the  result  would  have  been  different. 
As  it  was,  however,  we  think  it  would  be  go- 
ing too  fto  to  bold  tliat^he  consented  to  a 
withdrawal  of  the  case.  Indeed,  as  was  said 
by  Mr.  Justice  McGowan  in  State  v.  Briggs,  27 
a  0.,  at  page  85,  2  S.  B.  856,  857:  "Were  a 
party  is  put  to  his  trial  upon  a  criminal  charge, 
the  case  must  proceed  In  the  manner  prescrib- 
ed by  law  until  a  verdict  or  a  mistrial  is  rea<di- 
ed.  We  know  of  no  authority  for  suspending 
It  for  a  time,  or  even  to  stop  short  of  a  ver- 
dict, except  in  extraordinary  chrcumstances, 
such  as  the  illness  of  one  of  the  Jury,  the  pils^ 
oner,  or  the  court,  the  absence  of  a  Juryman^ 
or  the  impossilMll^  of  agreeing  on  a  verdict** 
It  would  be  a  fearful  thing  to  vest  in  a  prose- 
cuting officer  the  power  to  eboQ  a  trial  after  It 
had  commenced,  simply  because  such  officer 
found  that  he  was  unable  to  establish  the 
charge,  by  reason  of  the  absence  of  a  witness, 
or  a  failure  to  prove  what  he  had  expected; 
for,  as  said  by  O'NeaU,  J.,  hi  State  v.  McKee, 
supra:  "It  would  be,  in  effect,  allowing  to 
the  solicitor  a  power  which  this  court  d^iies 
that  itself  possesses,  of  subjecting  the  prisoner 
to  a  new  trial  as  often  as  It  might  be  neces- 
sary to  obtain  a  verdict  of  guilty."  Of  course, 
no  one  who  Imows  the  officer  who  conducted 
the  prosecution  in  this  case  would  fbr  a  mo- 
ment suspect  him  of  abusing  the  powers  com- 
mitted to  him;  but  the  court  must  lay  down 
rules  applicable  to  all  cases  and  to  all  per- 
sons alike,  and  cannot  permit  such  rules  to  be 
affected  by  the  deservedly  liigh  character  of 
this  particular  officer. 

It  may  be  said  that  this  question  is  not  to 
be  determnled  by  the  rules  of  the  common 
law,  but  by  the  express  constitutional  provi- 
sion contained  in  section  18  of  article  1  of 
the  constitution  of  1868,  which  was  in  force 
at  the  time  the  offense  charged  against  the 
defendant  was  committed,  to  wit,  on  the 
27th  day  of  November,  18d5;   and  it  has  been 


hdd  in  State  r.  Shirer,  20  S.  C.  406,  40T,  aad 
State  V.  Wyse,  33  S.  C.  589,  12  S.  B.  550,  un-  • 
der  that  constitutional  provision,  that  the 
benefit  of  the  plea  of  former  Jeopardy  could 
only  be  invoked  where  the  person  has 
once  been  acquitted  by  a  Jury  of  the  isame 
offense,  for  that  section  reads  as  follows: 
"No  person,  after  having  been  once  acquitted 
by  a  Jury,  shall  again,  for  the  same  offense, 
be  put  in  Jeopaidy  of  his  life'  or  liberty." 
Accepting  these  two  cases  as  a  correct  con- 
struction of  the  constitutional  provision  Just 
quoted.  It  may  well  be  contended  that  the 
entry  of  a  nolle  prosequi,  or  a  withdrawal 
of  a  case  from  the  Jury,  after  it  has  been 
charged  therewith,  amounts  to  an  acquittal, 
for  there  is  high  authority  for  that  view.  In 
11  Am.  &  Bng.  Bnc  Law,  94d,  it  is  said: 
"Before  the  Jury  is  impaneled  and  swom« 
the  prosecuting  officer  may  enter  a  nolle 
prosequi  at  his  pleasure,  and  It  will  be  no 
bar  to  a  subsequent  prosecution  for  the  same 
act;  but  if  it  is  entered  after  the  Jury  is  Im- 
paneled and  sworn,  without  the  consent  of 
the  defendant,  it  is  equivalent  to  an  acquit- 
tal, and  he  cannot  be  again  put  in  Jeopardy 
for  the  same  offense."  On  the  next  page 
we  find  the  same  doctrine  as  to  the  effect 
of  a  dlscliarge  of  the  Jury,  announced  in 
the  following  language:  *^he  discharge  of 
the  Jury  in  a  criminal  case,  'Upon  a  valid 
indictment,  without  the  consent  of  the  de- 
fendant, not  called  for  by  lmi>erious  neces- 
sity, operates  as  an  acquittal,  and  bars  a 
further  trial."  And  this  doctrine  is  sup- 
ported by  quite  a  number  of  cases  cited  in 
the  notes.  To  the  same  effect,  see  1  Bish. 
Cr.  Law,  S  1016.  And  in  our  own  case  of 
State  V.  McEee,  supra,  it  was  held  that,  aft- 
er a  Jury  has  been  charged  with  the  trial 
of  a  prisoner  upon  an  indictment  for  a  capi- 
tal offense,  it  cannot  be  discharged,  and 
the  prisoner  remanded  for  a  second  trial,  ex- 
cept for  the  following  causes:  (1)  The  con- 
sent of  the  prisoner;  (2)  the  illness  of  one 
of  the  Jury,  the  prisoner,  or  the  court;  (3) 
the  absence  of  one  of  the  Jurors;  (4)  the 
impossibility  of  their  agreeing  upon  a  ver- 
dict In  the  conclusion  of  the  opinion  of 
the  court  in  that  case,  O'Neall,  J.,  uses  the 
following  language:  '"The  solicitor  having 
entered  a  nolle  prosequi  after  the  Jury  were 
charged,  and  they  being  discharged,  with- 
out any  lawful  cause,  upon  which  the  pris- 
oner can  be  remanded  for  trial  a  second 
time,  it  follows  that  he  is  acquitted."  So, 
here,  we  might  say  that,  after  the  Jury  were 
charged  with  the  trial  of  this  case,  tiiey 
having  been  discharged  without  any  lawful 
cause,  the  prisoner  "is  acquitted."  Hence, 
even  if  the  question  which  we  are  called  up- 
on to  determine  Is  to  be  governed  by  the 
terms  of  the  constitution  of  1868,  above  quot- 
ed, there  would  still  be  the  strongest  reason 
for  holding  that  the  plea  of  former  Jeopardy 
should  have  been  sustained. 

But,  as  the  constitution  of  1868  had  been 
superseded  by  the  provisions  of  the  present 
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constittitloii  before  this  plea  was  interposed, 
we  do  not  see  how  its  validity  can  be  proi)- 
erly  tested  by  a  constitutional  provision 
which  had  been  abrogated  before  tke  plea 
was  filed,  and  before  the  facts  upon  which 
the  plea  is  based  occurred;  for  the  facts 
upon  which  such  plea  la  based  occurred  in 
March,  1896,  long  after  the  present  constitu- 
tion went  into  effect  The  defendant  Is  as* 
serting  a  right  guarantied  to  him  by  a  provi- 
sion of  ^the  present  constitution*  which  right 
arose  and  is  founded  upon  certain  facts 
which  occurred  since  the  adoption  of  the 
present  constitution;  and  we  can  see  no 
propriety  in  testing  sucfb  right  by  a  provi- 
sion of  a  former  constitution,  which  had 
been  abrogated  or  superseded  .before  the 
right  in  question  arose.  The  fact  that  the 
offense  with  which  the  defetidant  is  charged 
was  alleged  to  have  been  committed  before 
the  adoption  of  the  present  constitution,  and 
while  the  constitution  of  18G8  was  in  force, 
cannot  affect  this  question.  In  subdivision 
3  of  section  U  of  article  :17  of  the  present 
constitution  it  is  declared  as  follows:  "The 
provisions  of  all  laws  which  are  inconsistent 
with  this  constitution  shall  cease  upon  its 
adoption,  except  that  all  laws  which  are  in- 
consistent with  such  provisions  of  this  con- 
stitution as  require  legislation  to  enforce 
them  shall  remain  in  force  until  such  legis- 
lation is  had«"  And,  in  subdivision  6  of  the 
same  section  of  the  same  article,  the  provi- 
sion is  as  follows:  "All  indictments  which 
shall  have  been  found,  or  may  hereafter  be 
found,  for  any  crime  or  otLehae  committed 
before  the  adoption  of  this  constitution,  may 
b^  prosecuted  as  if  no  change  bad  been 
made,  except  as  otherwise  provided  herein." 
Hence,  as  the  indictment  in  this  case  char- 
ged a  crime  committed  before  the  adoption 
of  the  present  constitution,  it  should  be 
prosecuted  as  if  no  change  had  been  made, 
except  as  otherwise  provided  in  the  present 
constitution.    Now,  as  section  17  of  article 

I  of  the  present  constitution,  among  other 
things,  provides  as  follows,  "Nor  shall  any 
person  be  subject  for  the  same  oflT ense  to  be 
twice  put  in  Jeopardy  of  life  or  liberty," 
whi<A  secures  tlie  ezemptiim  of  every  per- 
son charged  with  crime  from  being  twice 
tried  upon  the  same  charge,  in  phraseology 
different  from  that  employed,  for  the  same 
purpose.  In  section  18  of  article  1  of  the  con- 
stitution of  1868,  if  there  is  any  inconsist- 
^icy  between  the  two  provisions,  then,  by 
the  express  terms  of  subdivision  8  of  section 

II  of  article  17  of  the  present  constitution, 
above  quoted,  the  provision  of  the  constitu- 
tion of  1868  had  ceased  and  determined  be- 
fore the  facts  occurred  upon  which  the  plea 
in  question  was  founded,  and  there  was  no 
provision  then  in  force  except  that  found  in 
the  present  constitution,  for  it  is  quite  clear 
that  such  provision  required  no  legislation 
to  enforce  the  same.  And  as  declared  by 
subdivision  5  of  section  11  of  article  17, 
above  set  out,  this  indictment,  charging  a 


crime  committed  before  the  adoption  of  the 
present  constitution,  must  be  prosecuted  un- 
der the  law  as  changed  by  the  present  con- 
stitution. This  view  does  not  come  in  con- 
flict with  the  constitutional  provision  for- 
bidding the  enactment  of  any  ex  poet  facto 
law;  .for,  as  is  said  by  Cooley  in  his  work 
on  Constitution^  Limitations  (pages  265  and 
266):  "I  do  not  consld^  any  law  ex  post 
facto,  within  the  prohibition,  that  molllfles 
the  rigor  of  the  criminal  law,  but  only  those 
that  create  or  aggravate  the  crime,  or  in- 
crease the  punishment,  or  change  the  rules 
of  evidence  for  the  purpose  of  conviction." 
In  accordance  with  this  view,  it  has  been 
held  in  this  state,  in  the  case  of  State  v. 
Williams,  2  Rich.  Law,  418,  that  where  a 
person  was  convicted  of  forgery  when  that 
crime  was  punished  with  death,  and,  pend- 
ing his.  appeal,  the  legislature  passed  an  act 
reducing  the  punishment,  he  must  suflfer  the 
reduced  punishment,  although  the  act  was 
passed  after  the  ofTense  had  been  commit- 
ted, and  after  conviction  thereof.  So,  in 
State  T.  SuUlran,  14  Rich.  Law,  281,  it  was 
held  that  an  act  revising  the  jurisdiction  of 
a  superior  court,  so  as  to  liable  it  to  try 
persons  for  offenses  committed  during  a  pe- 
riod when  an  Inferior  court  had  exclusive 
jurisdiction  to  try  them,  is  not  an  ex  post 
facto  law.  See,  also,  to  same  ettefct.  State 
V.  More,  16  Rich,  57,  and  State  v.  Howard, 
Id.  274,  as  well  as  the  recent  case  of  State  v. 
Ckxrfer,  80  S.  0. 105,  8  S.  E).  602.  It  seems  to 
us  the  principle  Is  well  stated  in  Cooley, 
Const  Lim.  27i2,  as  follows:  "So  far  as  mere 
modes  of  procedure  are  concerned,  a  party 
has  no  more  right  in  a  criminal  than  in  a 
dvU  action  to  insist  that  his  case  shall  be 
disposed  of  und^  the  law  in  force  when  the 
act  to  be  Investigated  is  charged  to  have 
taken  place.  Remedies  must  always  be  un- 
der the  control  of  the  legislature,  and  it 
would  create  endless  confusion  in  legal  pro- 
ceedings if  every  case  was  to  be  conducted 
only  in  accordance  with  the  rules  of  prac- 
tice, and  heard  only  by  the  courts  in  exist- 
ence when  its  facts  arose.  The  legislature 
may  abolish  courts,  and  create  new  ones; 
and  It  may  prescribe  altogether  different 
modes  of  procedure  in  its  discretion,  though 
it  cannot  lawfully,  we  think,  in  so  doing, 
dispense  vrith  any  of  those  substantial  pro- 
tections with  which  the  existing  law  sur- 
rounds the  person  accused  of  crime."  If, 
therefore,  It  be  true,  as  seems  to  have  been 
supposed,  that  the  immunity  granted  by  the 
constitution  of  1868  to  a  person  accused  of 
crime  from  being  twice  put  in  jeopardy  of 
his  life  or  liberty  extended  only  to  a  case  in 
which  the  accused  has  once  been  formally 
acquitted  by  a  jury,  and  the  provision  of  the 
present  constitution  extends  such  immunity 
to  a  case  in  which  the  accused  has  once  be- 
fore been  "put  in  jeopardy  of  his  life  or  lib- 
erty,** in  the  long-established  and  well-recog- 
nized sense  of  those  terms,  so  that  a  formal 
acquittal  by  a  jury  is  not  now  necessary  to 
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sruitain  a  plea  of  former  Jeopardy,  it  is  quite 
certain  that  the  new  provision,  so  far  from 
dispensing  "with  any  of  those  substantial 
protections  with  which  the  [previously]  ex- 
isting hvw  surrounds  the  person  accused  of 
crime,"  actually  '^mollifies  the  rigor  of  the 
crlmlniil  law,"  and  really  enlarges  the  im- 
munities previously  afforded.  It  is  clear* 
therefore,  that  the  present  constitutional 
provision,  even  when  applied  to  a  case 
which  arose  prior  to  the  adoption  of  the 
present  constitution,  cannot,  with  any  pro- 
priety, be  regarded  as  an  ex  post  facto  law. 
Indeed,  unless  the  accused  can  avail  him- 
self of  the  immunity  from  a  second  prosecu- 
tion for  the  same  offense  afforded  by  the 
provision  of  the  present  constitution,  the 
practical  effect  would  be  to  deny  him  such 
immunity  altogether;  for,  if  the  provision 
of  the  constitution  of  1S68  is  inconsistent 
with  that  found  in  the  present  constitution, 
as  seems  to  be  supposed,  he  could  not  avail 
himself  of  the  provision  in  the  constitution 
of  1868,  for,  as  we  have  seen,  that  provision 
was  abrogated  before  the  fact  ocieurred  upon 
which  his  plea  rested,  and  hence  he  would 
be  left  without  remedy. 

We  must  conclude  that  the  plea  interposed 
by  defendant  should  be  tested  by  the  provi* 
aions  of  the  present  constitution,  and  those 
provisions,  being  couched  in  terms  familiar 
in  the  common  law,  should  receive  the  same 
construction  and  be  given  the  same  significa- 
tion, as  has  been  well  settled  at  the  common 
law.  And  as  we  have  seen,  the  well-settled 
construction  was  that  a  person  is  said  to  be 
put  in  Jeopardy  whenever  he  is  put  upon  his 
trial,  before  a  court  of  competent  Jurisdic- 
tion, under  a  valid  indictment,  and  a  JU17 
has  been  charged  with  his  trial;  and  the 
Jury  is  said  to  be  thus  charged  when  they 
are  impaneled  and  sworn.  If,  after  that, 
the  prosecuting  officer  enters  a  nolle  prosequi, 
or  withdraws  the  case  from  the  Jury,  with- 
out the  consent  of  the  prisoner.  It  operates 
as  an  acquittal,  and  he  cannot  again  be  put 
upon  his  trial  for  the  same  offense.  We 
think,  therefore,  that  the  circuit  Judge  erred 
in  overruling  the  plea  interposed  by  the  de- 
fendant in  this  case.  The  Judgment  of  this 
court  is  that  the  Judgment  of  the  circuit 
court  be  reversed,  and  that  the  case  be  re- 
manded to  that  court,  with  instructions  to 
sustain  defendant's  plea,  and  to  discharge 
the  defendajit 


(47  S.  C.  390) 
DAVIS  v.  FLORIDA  CENT.  &  P.  R.  CO. 
(Supreme  Court  of  South  Carolina.    July  28, 
1896.) 

BAiLHOA.n  COMPANIES— Killing  op  Livb  Stock— 
Nboliobncb—Presomptiok— Stock  Law. 
In  a  suit  for  killing  live  stock,  it  is  not 
error  to  charge  that  the  presumption  of  negli- 
gence, arising  from  the  mere  nndin^  of  live 
stock  killed  by  a  railroad  company,  l)eiQg  a  rule 
of  evidence,  nafl  not  been  modified  by  the  fact 
of  the  stock  law  being  in  force,  but  that  the 
Jury  may  take  the  stock  law  into  consideration 


as  a  circumstance  In  the  determination  of  the 
question  of  negligence. 

Appeal  from  common  pleas  circuit  court  of 
Hampton  county;  Buchanan,  Judge. 

Action  by  J.  J.  Davis  agahist  the  Florida 
Central  &  Peninsular  Railroad  Company  for 
damages  for  the  negligent  killing  of  two 
mules.  From  a  Judgment  in  fAvor  of  plain- 
tiff, defendant  appeals.   AjQtened. 

GL  J.  C.  Hutson  and  James  W.  Moore,  for 
appellant   W.  S.  Tillinghast*  for  respondent. 

JONES,  J.   This  Is  a  suit  for  damages  for 
the  negligent  killing  of  two  mules  by  the  de- 
fendant company,  while  operating  a  train  of 
cars  in  Hampton  county,  over  the   South- 
Bound  Railroad.    The  Jury  found  a  verdict 
for  $300.   The  defendant  appeals.   The  only 
exception  pressed  before  this  court  is  as  fol- 
lows:   "Because  his  honor  refused  to  charge 
the  Jury  the  following,  as  requested  by  the 
defendant's  attorney:    *That,  where  the  stock 
law  is  in  force,  the  defendant  is  not  required 
to  use  the  same  care  and  caution  as  in  locali- 
ties where  such  law  is  not  to  force.* "    This 
request  was  not  unqualifiedly  refused.     His 
honor  charged  the  Jury  as  follows:    '*I  am 
requested  to   instruct  you  that,   where   the 
stock  law  Is  to  force,  the  defendant  is  not  re- 
quired to  use  that  same  care  and  caution  as 
to  localities  where  such  law  is  not  in  force. 
I  cannot  charge  that  to  the  language  to  which 
it  is  here.    I  charge  you  this:   That,  as  said 
by  the  supreme  court  recently,  that  Dannei*'9 
Case  [4  Rich.  Law,  82^],  the  presumption  of 
negligence,  the  mere  finding  of  cattle  killed  by 
a  railroad  betog  a  rule  of  evidence  showing 
uei^ence,  the  prima  facie  defense  of  negli- 
gence has  not  been  modified  by  the  fact  of 
the  stock  law  betog  in  force,  but  the  supreme 
court  say,  significantly,  that  that  is  a  cir- 
cumstance which  the  Jury  can  take  toto  con- 
sideration.   So  I  charge  that,  modified  that 
way."   The  charge  under  consideration  Is  set 
out  to  the  *'case"  as  quoted  above.    There 
seems,  however,  to  have  been  some  mistake 
to  the  hearing,  reporttog,  or  prtottog  of  this 
charge.    Appellant's  counsel,  with  great  fair- 
ness, concede  to  their  argument  that  the  pre- 
sidtog  Judge  charged,  after  the  preliminary 
words  above,  as  follows:   *T  charge  you  this: 
that,  as  said  by  the  supreme  court  recently, 
that  [the  rule  to]  Danner's  Case,  the  pre- 
sumption of  negligence  [arlstog  from]    the 
mero  flndtog  of  cattle  killed  by  a  railroad,  be- 
tog a  rule  of  evidence  showing  negUgence, 
*    *    *   has  not  been  modified  by  the  fact  of 
the  stock  law  being  to  force,  but  the  supreme 
court  say,  significantly,  that  this  Is  a  circum- 
stance which  the  Jury  can  take  toto  consid- 
eration."   The  first  part  of  this  charge  is  sup- 
ported by  Jones  v.  Railroad  Co.,  20  S.  O.  249, 

which  holds  that  the  rule  to  Danner's  Cas^ 
is  not  affected  by  the  statutes  relating  to 
fencing  stock,  and  the  latter  part  of  the 
chaige  is  consistent  with  Molalr  v.  Railway 

Co.,  29  S.  C.  160,  7  S.  B3.  63,  64,  whei^  Chief 

Justice  Mclver,  delivering  the  opinion,  uses 
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thjs  language:  "While  It  to  qtiite  true  that 
the  [stock]  law  does  not  operate  as  a  license 
to  railroad  companies  to  Idll  stock  or  cattle 
straying  upon  their  tracks  passing  through 
inclosed  lands,  and  does  not  exempt  them 
from  liability  for  negligently  killing  such  ani- 
mals, yet,  for  the  very  good  reason  suggested 
in  the  Case  of  Simpklns,  20  S.  G.  258,  it  is  an 
element  to  be  taken  into  account  in  consider- 
ing the  question  of  negligence.*'  The  circuit 
judge,  therefore,  ieUIe  upholding  the  role  in 
Banner's  Case,  allowed  the  jury  to  take  into 
consideration  the  stock  law  as  a  drcnmstance 
in  the  determination  of  the  question  of  negli- 
gence. In  Harley  v.  Railroad  Co.,  81  S.  O. 
152,  9  S.  E.  782,  where  the  refusal  of  such  a 
request  to  charge  was  held  error,  it  appeared 
in  the  cTldence  that  the  stock  law  was  in 
force  when  the  cow  was  killed,  which  made 
snch  charge  material,  and  the  refusal  to 
charge  was  nnqualified.  In  this  case,  so  far 
as  the  record  shows,  there  was  no  evidence 
that  the  stock  law  was  in  operation  where 
the  mules  were  killed;  and  the  drcnit  Judge 
practically  gave  the  defendant  the  benefit  of 
the  principle  of  law  contended  for.  There 
was  therefore  no  error.  The  jodgmoit  of  the 
circuit  court  Is  affirmed. 


(S3  Va.  440) 

ENGLEBY  et  al  t.  HARVEY, 

OSnpreme  Court  of  Appeals  of  Virginia.    July 

28. 1896.) 
Pabtnbbbhip—  What  Constitutes — Arsionmbnt 

or  CONTBAOT^— AOTOOBITT  OF  AOKKT— STATUTB 
Off    FkAUDS— FbAUDULBNT  A88JQNMENT8. 

1.  A  bridge  company  was  awarded  a  con- 
tract by  a  dty  to  build  a  bridge,  and  to  make 
the  necessary  excavations  for  approaches.  The 
company  assigned  its  rights  to  J.,  which  as- 
signment was  ratified  b^  ihe  city.  The  com- 
pany then  contracted  with  J.,  as  the  general 
contractor,  to  do  the  masonry  and  furnish  the 
snperstmcture,  for  which  J.  agreed  to  pay  ac- 
cording to  the  monthly  estimates  made  by  the 
city  as  the  work  progressed.  The  contract  for 
the  erection  of  the  bridge  was  entered  into  be- 
tween the  city  and  J.,  as  assignee  of  the  com- 
pany's riffhts.  Held^  the  eridence  was  suffi- 
cient to  show  that  J.  was  the  sole  contractor, 
and  that  no  partnership  existed  between  J.  and 
the  company. 

2.  A  bridge  construction  company,  as  the 
lowest  bidder  for  the  erection  of  a  bridge,  s»- 
signed  its  rights  to  J.,  who  entered  into  the  con- 
tract as  sole  contractor.  A  material  man  fur- 
nishing lumber  for  the  bridge,  having  refused  to 
furnish  more  unless  he  was  certain  to  be  paid 
for  it,  was  told  by  the  engineer  of  the  bridge  to 
supply  the'  lumber,  and  he  would  get  his  money 
as  soon  as  the  work  was  completed.  Held  that, 
in  the  absence  of  evidence  tending  to  show  au- 
thority on  the  part  of  the  engineer,  the  bridge 
company  was  not  bbund  by  his  promise. 

3.  In  such  case,  the  promise,  being  an  un- 
dertaking to  answer  for  the  debt  of  J.,  was  void, 
under  the  statute  of  frauds. 

4.  Where  a  bridge  company,  in  order  to  ob- 
tain money  to  carry  on  its  work,  assigned  a  por- 
tion of  the  first  estimate  to  become  due  there- 
under, and  subsequently  assigned  its  claim  for 
the  residue  of  the  contract  price,  such  assign- 
ment was  not  fraudulent  as  to  material  men 
whose  claims  had  not  at  the  time  been  created 
or  eontiacted  for. 

T.25s.£.no.5 — 15 


Appeals,  from  hustings  court  of  Radford; 
George  E.  Cassell,  Judge. 

Action  by  Lewis  Harvey  against  Joseph  T. 
Engleby,  agent,  and  others.,  oniere  was  judg- 
ment for  plaintiff,  and  defendants  appeaL 
Reversed. 

L.  H.  Ck)cke,  for  app^lants.  J.  O.  Wyaor 
and  Gardner  &  Wharton,  for  appellee. 

RIELY,  J.  There  Is  no  evidence  to  sustain 
the  allegation  of  the  bill  that  the  American 
Bridge  &  Iron  Ck>mpany  and  E.  S.  Jones  were 
partners  In  the  constmction  of  the  bridge  for 
the  city  of  Radford,  or  in  any  part  of  the 
work;  nor  the  contention  that  they  were  joint 
contractors.  The  city  of  Radford  advertised 
for  bids  to  build  a  bridge  across  Ck)nnelly*s 
Branch,  and  make  the  necessary  excavations 
and  fills  for  the  approaches  to  the  same;  and 
on  April  27,  1893,  it  awarded  the  contract  to 
the  American  Bridge  &  Iron  Company.  Mak- 
ing excavations  and  fills  not  being  in  its  regif- 
lar  line  of  business,  the  bridge  company,  on 
the  same  day,  assigned  its  bid  *to  E.  S.  Jonee^ 
which  assignment  the  city  approved  and  rati- 
fied. The  bridge  company  then  entered  into 
a  contract  with  Jones,  as  the  general  contract- 
or for  the  w/ork,  to  do  all  the  masbnry  and 
famish  the  superstructure  of  the  bridge,  for 
the  sum  of  $13,450,  which  amount  Jones 
agreed  to  pay  monthly,  according  to  monthly 
estimates  made  by  the  city  engineer  as  thK 
work  progressed,  less  Qie  ai^ouat  of  the  ma- 
sonry, for  which  the  company  agreed  to  pay 
Jones  at  the  rate  of  $6  per  cubic  yard.  On 
May  12,  1893,  the  contract  between  the  dty 
and  Jones,  as  assignee  of  the  bid  of  the  Amer- 
ican Bridge  &  Iron  Company,  was  reduced  to 
writing  and  duly  executed  by  them.  It  shows 
that  he  was  the  sole  contractor  with  the  city 
for  the  entire  work,  and  was  so  recognized 
and  treated  by  the  city. 

The  claim  of  the  appellee,  Harvey,  with  the 
exception  of  the  order  of  G.  C.  Cordler  on  E. 
S.  Jones  toe  $31.05,  for  balance  due  him  for 
day  labor,  the  justice  of  which  is  not  support- 
ed by  any  testimony.  Is  for  lumber  furnished 
to  aikd  under  contracts  wholly  with  Jones.  It 
was  consequently  not  a  debt  due  from  the 
bridge  company,  but  Jones  alone  was  liable 
for  it  Harvey  states  in  his  deposition  that, 
after  he  had  furnished  a  part  of  the  lumber, 
he  told  the  engineer  of  the  bridge  company, 
who  was  In  charge  of  the  erection  of  the 
bridge,  that  he  would  not  furnish  the  balance 
of  the  lumber  unless  he  was  certain  that  he 
would  get  paid  for  it,  ai^d  that  the  engineer 
told  him  to  go  on  and  furnish  the  lumber,  and 
that  he  would  get  his  money  as  soon  as  the 
bridge  was  completed,  "for  the  lumber  fur- 
nished and  to  be  furnished."  G.  W.  Land- 
men, of  the  firm  of  Landmen  &  Sadler,  who 
assigned  to  the  appellee  their  claim,  testified 
that  after  his  firm  had  furnished  a  part  of  the 
lumber  under  their  contract  with  Jones,  and 
he  had  failed  to  pay  for  it,  they  became  un- 
easy, and  went  to  a  map  by  the  name  of  Llpe- 
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comb,  the  "boss"  man  for  the  bridge  company 
in  erecting  the  bridge;  and  that  he  told  them 
to  go  on  and  furnish  the  lumber,  and  that 
they  would  get  their  money  "for  the  lumber 
furnished  and  to  be  furnished."  These  state- 
ments of  the  engineer  and  the  man  Lipscomb 
were  relied  on  to  bind  the  bridge  company  to 
pay  for  the  lumber. 

In  the  first  place,  there  is  no  evidence  that 
either  the  engineer  or  Ljipscomb  was  authoriz- 
ed by  the  bridga  company  to  make  any  such 
promise  or  agreement,  or  that  it  was  at  all 
within  the  scope  of  their  duties  or  employ- 
ment; and,  If  not,  the  statements  made  by 
them  fixed  no  liability  on  the  company  to  pay 
for  the  lumber.  If,  howeyer,  such  undertak- 
ing was  within  the  scope  of  their  authority  or 
employment,  it  would,  nevertheless,  not  Wnd 
the  company.  Jones  was  the  sole  contractor 
for  the  lumber,  and  he  alone  was  liable  for 
the  payment  of  what  had  been  furnished  and 
that  which  was  to  be  furnished.  It  was  his 
debt,  and  In  no  respect  that  of  the  bridge  com- 
pany. The  original  liability  was  wholly  his, 
and  not  to  any  extent  or  in  any  manner  that 
of  the  c<Hnpany.  The  contract  for  furnishing 
the  lumber  had  in  good  part  iMen  performM, 
and  the  alleged  undertaking  was  to  pay  for 
the  lumber  already  furnished,  as  well  as  for 
that  to  be  thereafter  furnished.  The  promise 
was  not  confined  to  the  part  of  the  debt  to 
become  due,  but  Included  also  the  part  al- 
ready due.  It  was  simply  a  verbal  promise 
to  pay  the  whole  debt  Where  such  promise 
Is  entire,  as  was  the  case  here,  and  It  relates 
In  part  to  a  matter  which  renders  It  nectosary 
under  the  statute  of  frauds  that  the  promise 
should  be  in  writing,  the  whole  promise  is 
void.  Jones  was  not  a  party  to  the  imder- 
taklng,  nor  was  his  liability  for  the  debt  In 
any  wise  extinguished  or  reduced  by  it  His 
original  liability  remained  unaffected.  So  that 
the  promise  relied  on,  if  conceded  to  have  been 
authorized,  was  simply  an  undertaking  to  pay 
or  see  paid  the  debt  of  another.  Being  purely 
a  collateral  undertaking,  and  not  In  writing, 
It  was.  void  under  the  statute.  Code  Va.  i 
2840;  Noyee'  Bx*x»  v.  Humphreys,  11  Grat 
636;  and  3  Minor,  Inst  (2d  Ed.)  pt.  1,  pp.  180, 
181. 

The  American  Bridge  &  Iron  Ck>mpany,  aft- 
er contracting  with  Jones  to  furnish  and  erect 
the  superstructure  of  the  bridge,  in  order  to 
obtain  money  to  carry  on  this  and  other 
work  It  had  contracted  for,  assigned  to 
Joseph  T.  Engleby,  agent,  on  January  10, 
1804,  the  sum  of  $1,000,  to  be  paid  out  of 
the  first  estimate  to  become  due  to  it  on  ac- 
count of  said  work,  and  on  January  17,  1894, 
assigned  to  him  the  residue  of  the  money  for 
which  it  had  contracted  to  do  the  work.  This 
was  a  plain  and  common  business  transaction, 
and  furnishes  no  ground  for  the  claim  of  an 
intended  fraud  on  the  appellee  or  his  as- 
signors, whose  debts  had  not  then  been  creat- 
ed* or  the  lumber  even  contracted  for.  The 
charge  of  fraud,  which  is  made  in  the  bill 
against  the  assignment,  Is  not  sustained  by 


any  testimony  In  the  cause,  and  is  denied  by 
the  ansv/ers. 

The  object  of  the  writing  referred  to  in  the 
record  as  the  "Osborne  agreement"  was,  up- 
on its  face,  to  adjust  a  controversy  that  had 
arisen  between  the  parties  over  the  contract 
for  the  construction  of  the  bridge,  and  the 
making  of  the  necessary  excavations  and 
fills;  to  prescribe  the  manner  in  which  should 
be  distributed  the  balance  of  the  money  to 
be  received  for  the  work  fvom  the  Mercantile 
Trust  &  Deposit  Ck>mpany,  of  Baltimore,  from 
the  sale  of  bonds  of  the  dty  of  Radford, 
which  the  city  had  issued  to  pay  the  cost  of 
the  said  improvement;  and  to  appoint  an  im- 
partial person  to  receive  the  money,  and  pay 
it  out  in  the  manner  prescribed,  it  is  not 
easy  to  see  how  the  agreement  Is  alfected 
with  or  is  evidence  of  any  fraud,  and  the 
record  contains  no  evidence  to  prove  that  it 
was  entered  into  for  a  fraudulent  purpose. 
It  is  a  rule  universally  recognized,  except  in 
a  particular  class  of  cases,  within  which 
this  case  does  not  come,  that  he  who  alleges 
fraud  must  clearly  and  distinctly  prove  It 
The  law  never  presumes  fraud,  but  the  pre- 
sumption is  always  ^  favor  of  Innocence,  and 
not  of  guUt  Herd's  Adm'r  v.  Colbert,  28 
Grat  49;  Herring  v.  Wickham,  20  Grat  628; 
Crebs  v.  Jones,  79  Va.  881;  Gregory  v.  Peo- 
ples, 80  Va.  355;  Moore  v.  Triplett  (Ya.)  23 
S.  E:  69;  and  Kerr,  Fraud  &  M.  382,  384. 
The  case  is  one  of  hardship  as  respects  the 
appellee,  Harvey,  and  it  will  be  unfortunate 
if  he  should  lose  his  debt  in  consequence  of 
the  Insolvency  of  Jones;  but  the  court,  be- 
cause ,of  the  merit  of  his  claim  or  the  mis- 
fortune of  the  original  debtor,  cannot  declare 
fraud  where  It  is  not  shown  to  exist,  nor 
impose  a  Uabillty  where  none  was  ever  In- 
curred. So  much  of  the  decrees  of  the  hust- 
ings court  as  decide  that  the  American  Bridge 
&  Iron  Company  is  Jointly  liable  with  E.  S. 
Jones  for  the  payment  of  the  debt  of  the 
complainant,  and  adjudge  that  John  G.  Os- 
borne pay  to  J.  C.  Wysor,  counsel  for  the 
complainant,  the  sum  of  $700,  which  should 
have  been  decreed  to  J.  T.  Engleby,  under  the 
assignments  made  to  him,  or  withhold  from 
him  any  other  moneys  to  which  he  may  be 
entitled  under  the  assignments,  must  be  re- 
versed, and  the  cause  remanded  to  the  said 
court  for  further  action  in  accordance  with 
the  views  herein  expressed. 


(92  Va.  106) 
NORFOLK  &  W.  R.  CO.  v.  AMPEY. 
(Supreme  Court  of  Appeals  of  Virginia.    April 
23,  1896.) 

Plbading—Duplioitt-— Special  Dbmubrbr— Bill 
or  ExcBPTioNtK-£viDSNCB— Motion  to  Strikb 
Out—Master  and  Sbrvant— Injuribs  to  Sbrv- 
ANT— Assumption  of   Risk— Instruction— Ex- 

CBSSIVB  DaKAOBS. 

1.  Code,  fi  3272,  provides  that,  on  demurrer, 
the  court  shall  not  regard  any  defect  in  the 
declaration  unless  there  be  omitted  Bomethiiif 
80  essential  to  the  action  that  judgment  accord- 
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iniT  to  th«  law  and  the  yery  riglit  of  the  cawe 
cannot-  be  irWen*  and  was  reported  by  the  re- 
visen  of  the  Code  with  the  note  that  it  waa 
intended  to  abolish  special  demnrrers.  HeUL 
that  special  demurrers  were  abolished,  ana 
therefore  the  defect  of  dvplidtj  which  there- 
tofore could  only  be  reached  by  special  demu^ 
rer  was  no  longer  ground  for  demurrer. 

2.  An  action  for  personal  injuries  being  a 
transitory  action,  an  allegation  in  the  complaint 
as  to  the  place  of  the  injury  is  nnneoessary. 

3.  A  bill  of  exceptions  must  specially  and 
definitely  set  forth  tiie  allegation  of  error,  and 
so  much  alone  of  the  eridence  and  proceedings 
as  is  necessary  to  render  clear  the  propriety 
or  impropriety  of  the  ruling  excepted  to. 

4.  A  motion  to  strike  out  eyidence,  admit- 
ted without  objection,  must  recall  and  point  out 
distinctly  the  objectionable  answers  or  state- 
meats;  and  a  motion  to  strike  ont  all  the  testi- 
mony of  a  witness  that  gave  his  opinion  "as  to 
any  matter  in  issue"  is  properly  oTerruled. 

5.  The  master  cannot  relieye  itself  of  the 
dnty  to  its  senrants  to  furnish  reasonably  safe 
appliances  by  delegating  such  duty  to  a  subor- 
dinate. 

6.  Where  the  negligence  of  the  master  is 
the  proximate  cause  of  an  injury  to  a  serrant, 
the  fact  that  the  negligence  of  a  fellow  serr- 
ant  also  contributed  thereto  does  not  relieve  the 
master  of  liability. 

7.  Plaintiff,  a  brakeman  of  the  defendant 
railroad  company,  before  attempting  to  couple 
cars,  discoTered  that  their  drawheads  were 
damaged,  rendering  the  coupling  dangerous,  and 
notified  the  conductor,  whose  duty  it  was  to  in- 
spect the  cars  for  defects,  of  such  fact,  and 
reqneeted  him  to  signal  the  engineer  to  back 
the  train  lightly,  so  that  the  coupling  could  be 
made.  The  conductor  directed  plaintiff  to  make 
the  coupling,  but  failed  to  signal  for  the  train 
to  be  mored  lightly,  ajid,  In  making  the  coupling, 
plaintifTs  hand  was  caueht  between  the  draw- 
heads,  and  Injured.  BelcL,  that  plaintiff  did  not, 
as  a  matter  of  law,  assume  the  risk. 

8.  An  instruction  that  it  was  the  duty  of 
the  master  to  proride  "efficient"  fellow  serr- 
ants.  Instead  of  "competent,"  is  not  ground 
for  reversal. 

9.  A  verdict  for  $3,500,  for  the  loss  of  an 
arm,  by  a  brakeman  21  years  of  age,  will  not 
be  distnrbed  as  excessive. 

BSrror  to  corporation  court  of  Petersburg. 

Action  by  Infant  Ampey  against  the  Nor- 
folk &  Weartera  Railroad  Company.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.   AJBrmed. 

George  S.  Bernard  and  W.  H.  Mann,  for 
plaintiff  In  error.  Wm.  B.  McUwaine  and 
O.  S.  Wing,  for  defendant  in  error. 

BIELT,  J.  The  declaration  contains  three 
coimtB.  nie  defendant  demurred  to  the 
whole  declaration,  and  also  to  each  count 
thereof,  bi  which  demurrers  the  plaintiff 
Joined.  The  corporation  court  overruled  the 
demnrrerB,  and  this  action  of  the  court  con- 
stitutes  the  first  assignment  of  error. 

The  main  objection  to  the  declaration  re- 
lates to  the  first  count;  and  the  foundation 
of  the  objection  is  'that  this  count  alleges 
three  distinct  grounds  of  negligence  as  the 
cause  of  the  Injury  sustained  by  the  plaintiff, 
either  of  which  would  of  its^,  independently 
-of  the  others,  constitute  a  sufficient  ground 
for  the  action.  In  other  words,  the  claim  is 
that  the  count  is  bad  for  duplicity.  The 
grounds  so  stated  are  the  negligence  of  the 


def endlaat  In  falling  to  exercise  due  care*  in 
selecting  competent  servants,  In  flailing  to 
provide  a  sufficient  number  of  train  hands, 
and  hi  failing  to  supply  and  mahitain  suit- 
aUe  and  safe  machinery  and  Instrumentali- 
ties for  the  conduct  of  the  bustness  of  the  de- 
fendant. TIEiey  aro  conjunctively  alleged  as 
concurrent  causes,  which,  co-operating  to- 
gether, produced  the  injury.  It  Is  very  ques- 
tionable whether  this  constitutes  duplicity. 
It  is  stated  by  eminent  text  writers  on  the 
subject  of  "Pleading"  that  no  matters,  how- 
erer  multifarious,  will  operate  to  make  a 
pleading  double  that  together  constitute  but 
one  connected'  proposition  or  entire  point 
Steph.  PL  282,  288,  268;  4  hOnor,  Inst  pt  2, 
p.  937;  and  Insurance  Ck>.  v.  Saunders,  86 
ya.^960, 11  S.  B.  794.  But  eren  if  this  count 
was  obnoxious  to  the  charge  of  duplidty,  the 
fault  could  not  be  taken  advantage  of  on  a 
general  demurrer.  The  objection  for  du- 
plidty relates  to  matter  of  form  only,  and 
does  not  go  to  the  substance  of  the  pleading. 
Being  an  objection  to  the  form,  and  not  to 
the  substance,  of  the  declaration,  It  could 
only  be  availed  of,  even  at  common  law, 
with  an  of  its  rigid  rules  of  pleading,  by  qpe- 
cfail  demurrer.  The  party  demurring  was  re- 
quired to  lay  his  finger  upon  the  very  point 
Chit  PI.  655,  662;  4  Minor,  Inst,  pt  2.  p. 
989;  5  Rob.  Prac.  305;  Smith  v.  Clench,  2 
Adol.  &  B.  (N.  S.)  886;  Fairfax  ▼.  Lewis,  11 
Leigh,  243;  Kennalid  v.  Jones,  9  Grat  189; 
Cunningham  v.  Smith,  10  Grat  257;  Smitii's 
Adm'r  v.  Uoyd's  Bx'r,  16  Grat  810,  818; 
Grayson  t.  Buchanan,  88  Va.  251,  18  S.  B. 
457;  and  King  v.  Howard,  1  Cush.  141. 
Where  special  demurrers  hare  been  abol- 
ished, duplicity  in  pleading  cannot  now  be 
reached  by  a  demurrer.  5  Rob.  Prac.  805;  8 
Rob.  Prac  609;  King  v.  Howard,  1  Cush. 
141;  Coyle  t.  Railroad  Co.,  11  W.  Va.  107; 
and  Sweeney  ▼.  Baker,  13  W.  Va.  200.  Sec- 
tion 3272  of  the  Code  Is  as  follows:  "On  a 
demurrer  (unless  It  be  to  a  plea  In  abate- 
ment), the  court  shall  not  regard  any  defect 
or  Imperfection  in  the  declaration  or  plead- 
ings, whether  it  has  been  herotoforo  deemed 
mispleading  or  Insufficient  pleading  or  not 
unless  there  be  omitted  something  so  essen- 
tial to  the  action  or  defence,  that  Judgment, 
according  to  the  law  and  the  very  right  of 
the  cause,  cannot  be  given.  •  ♦  ♦"  TWs 
language  was  Incorporated  into  the  Code  at 
the  revisal  of  1849,  upon  tbe  suggestion  of 
the  rovlsors,  who,  In  roportlng  It  to  the  legis- 
lature, appended  the  foUowing  note:  "This 
section  is  so  framed  as  to  prevent  a  demurrer 
being  sustained  to  any  pleading  for  such  mat- 
ters of  form  as  heretofore  wero  required  to  be 
specially  alleged  as  causes  of  demurror,  and 
which.  If  so  alleged,  wero  available.  Its  ef- 
fect Is  to  abolish  special  demurrors.'*  Re- 
port of  Reyisors,  p.  849;  and  5  Rob.  Prac. 
509.  It  was  held  by  this  court  in  Smith's 
Adm*r  ▼.  Lloyd's  Bx'r,  16  Grat  810,  818,  that 
the  effect  of  this  statute  was  to  abolish  spe- 
cial demurrers.   Consequently,  mero  dupUclty 
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In  a  count  In  a  declaration  \b  no  longer  wltb 
QB  a  ground  of  demurrer. 

Neitlier  in  the  petition  for  the  writ  of  ernw» 
nor  in  the  brief  of  counsel  f  oi;  the  plaintiff  in 
error,  is  any  ground  relied  on  in  support  of 
the  demurrer  to  the  second  count  An  in- 
spection of  it  discloses  no  defect,  and  it  is  to 
be  presumed  that  none  exists. 

The  objection  to  the  third  count  is  that  it 
does  not  set  forth  a  cause  of  action  in  the 
city  of  Petersburg.  Eyen  if  the  allegation  of 
place  were  necessary,  the  objection  Is  not 
well  founded,  for  it  is  expressly  averred  at 
the  beginning  of  the  count  that  it  was  at  the 
city  of  Petersburg  that  the  coupling  in  ef- 
fecting which  the  Injury  was  alleged  to  be 
sustained  was  required  to  be. made.  But  this 
is  a  transitory  action,  and  It  was  unnecessary 
to  set  forth  in  the  declaration  the  place  at 
which  the  act  which  caused  the  injury  was 
done.  Code,  S  3243;  4  Minor,  Inst  pt  1,  pp. 
574,  575,  590;  Id.  pt.  2,  pp.  955,  956;  3  Bob. 
Prac.  N.  P.  508-605.  If  the  objection  was 
aimed  at  the  jurisdiction  of  the  court,  then 
this  was  the  province  of  a  plea  In  abatement 
to  the  jurisdiction,  and  not  of  a  demurrer. 
Ck)de,  §  3260.  It  Is  unnecessary  to  aver  in 
the  declaration  that  the  cause  of  action  arose 
or  that  the  matter  is  within  the  jurisdiction 
of  the  court.    Section  3244. 

The  next  assignment  of  error  relates  to  the 
refusal  of  the  court  to  exclude  from  the  con- 
sideration of  the  jury  certain  parts  of  the 
testimony  given  by  the  plaintiff  himself  upon 
the  trial.  It  is  sought  to  raise  the  question 
upon  the  bill  of  exceptions  taken  to  the  refus- 
al of  the  court  to  set  aside-  the  verdict  and 
award  a  new  trial,  which  sets  forth  all  of  the 
evidence  given  upon  the  trial,  togetSer  with 
the  objections  to  the  evidence  and  rulings  of 
the  court  as  they  were  noted  during  the  prog- 
ress of  the  trial,  and  much  other  matter.  It 
is  simply  a  stenographic  report  of  all  that 
transpired,  signed  by  the  judge,  and  falls  to 
comply,  so  far  as  the  alleged  errors  under 
consideration  are  concerned,  with  the  famil- 
iar and  well-established  practice  in  respect  to 
bills  of  exceptions.  Where  a  ruling  of  the 
trial  court  is  relied  on  as  erroneous,  and  it  Is 
intended  to  make  it,  if  not  remedied,  the 
basis  of  an  application  to  an  appellate  court 
for  a  writ  of  error,  particularly  where  it  re- 
lates to  the  admission  or  exclusion  of  evi- 
dence or  to  an  instruction,  it  should  be  di- 
rectly brought  to  the  attention  of  the  trial 
court;  and,  if  not  corrected  by  appropriate 
action,  it  should  then  be  specified  in  a  prop- 
er bill  of  exceptions,  unincumbered  by  irrele- 
vant matter,  and  signed  ))y  the  judge  of  the 
fourt  And,  while  it  is  permissible  to  em- 
brace in  the  same  bill  more  than  one  excep- 
tion, it  tends  to  produce  confusion,  and  the 
practice  is  not  to  be  commended;  but,  if 
adopted,  the  bill  of  exceptions  should,  as  in 
the  case  of  a  single  exception,  specifically  and 
definitely  set  forth  the  allegation  of  error, 
and  so  much  of  the  evidence  as  is  necessary 
to  render  dear  the  propriety  or  impropriety 


of  the  rollngs  of  the  court  which  were  excepts 
ed  to.  Where  a  bill  of  exceptions  is  not  tak- 
en in  accordance  with  the  established  prac- 
tice; the  objections  made  to  rulings  of  the 
court  in  respect  to  the  admission  or  exclu- 
sion of  evidence,  although  noted  at  the  time, 
are  to  be  treated  by  the  appellate  tribunal  as 
waived  or  abandoned.  In  the  case  of  Bail- 
road  Go.  V.  ShoU  (Va.)  22  S.  E.  811,  813, 
Judge  Harrison,  in  delivering  the  opinion  of 
the  court,  said:  "In  the  case  at  bar,  the  bill 
of  exceptions  under  consideration  is  a  single 
bill  of  exceptions,  setting  forth  all  the  evi- 
dence introduced  on  the  trial  taken  to  the  re- 
fusal of  the  court  to  set  aside  the  verdict 
and  grant  a  new  trial.  It  does  not  conform  to 
the  rule  of  practice  already  laid  down,  and 
therefore  the  numerous  objections  made  to 
the  admission  and  rejection  of  evidence  at  the 
time  it  was  taken  must  be  regarded  by  this 
court  as  abandoned."  The  bill  of  exceptions 
in  this  case  does  not  differ  from  the  bill  In 
that  in  respect  to  the  question  under  consid- 
eration, and  the  like  conclusion  must  follow. 
With  these  observations  on  the  nature  of  the 
bill  of  exceptions  upon  which  this  assignment 
of  error  is  founded,  we  could  propcSrly  dismiss 
its  further  consideration,  but  we  will  briefly 
examine  the  three  objections  in  respect  to  the 
evidence  which  the  plaintiff  In  error  has 
chosen  to  select  out  of  the  many  rulings  made 
by  the  court. 

The  first  objection  is  to  the  refusal  of  the 
court  to  exclude  so  much  of  the  testimony  of 
the  plaintiff  as  undertook  to  state  what  were 
the  rules  and  regulations  of  the  company  In 
reference  to  the  employment  of  its  servants; 
and  the  third  objection  is  to  the  refusal  of  the 
court  to  exclude  so.  much  ^of  each  and  every 
question  asked  the  witness  as  caUed  for,  and 
so  much  of  every  answer  that  gave,  the  opin- 
ion or  belief  of  the  witness  "as  to  any  matter 
in  issue  in  the  case,''  all  of  which  questions 
had  been  asked  and  the  answers  to  them 
been  given  by  the  witness  without  objection 
from  the  defendant  The  motion  to  exclude 
did  not  specify  the  particular  statements  or 
answers  that  were  deemed  objectionable  by 
the  defendant  The  effect  of  the  motion  was 
to  impose  a  burden  on  the  court  that  it  was 
not  called  upon  to  bear.  It  could  not  be  ex- 
pected to  explore  all  of  the  testimony  of  the 
witness,  and  ascertain  and  winnow  out  the 
exceptionable  parts  of  It  when  the  defend- 
ant had  not  seen  proper  to  object  to  Its  ad- 
mission, and,  after  it  had  been  given,  did  not 
take  the  pains  to  specify  particularly  what 
it  asked  to  have  excluded.  A  party  who 
asked  to  have  evidence  excluded  that  has 
been  admitted  without  objection  must  recall 
and  point  out  distinctly  the  exceptionable  an- 
swers or  statements,  or  the  court  may  prop- 
erly overrule  the  motion  to  exclude.  Harri- 
man  v.  Brown,  8  Leigh,  607;  Buster's  Ex'r 
V.  Wallace,  4  Hen.  &  M.  82;  Parsons  v.  Har- 
per, 16  Grat  04;  Friend  v.  Wilkinson,  9 
Grat  31;  and  Trogden's  Case,  31  Grat  862. 

The  only  other  oOjection  relied  upon  un* 
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der  this  ajsslgnment  of  error  relates  to  tbe 
question  which  called  for  the  language  used 
by  the  conductor  to  the  plaintiff  whenever 
couplings  had  to  be  made  by  him  on  the  trip 
out  from  Norfolk,  as  well  as  at  the  coupling 
attempted  at  Peterslmrg,  where  he  was  in- 
jured, and  the  answer  given  in  reply  to  the 
question.  No  objection  to  this  evidence  warf 
pointed  out,  except  the  general  one  that  it 
was  In^pertinent  and  illegal,  without  sped^- 
Ing  wherein  It  was  impertinent  and  illegaL 
The  object  of  the  question  and  the  effect  of 
the  answer  were  to  show  the  Incompetency  of 
the  conductor,  and  related  directly  to  one  of 
the  principal  allegations  of  the  jlrst  count  of 
the  declaration.  The  evidence  was  relevant 
to  the  issue,  and  the  court  did  not  err  in  ad- 
mitting it  over  the  objection  of  the  defend- 
ant. 

The  next  assignment  of  error  relates  to  the 
action  of  the  court  in  giving  certain  Instruc- 
tions, and  refusing  others. 

The  first  instruction  given  by  the  court  an- 
noxmced  the  proposition  that  it  was  the  duty 
of  the  defendant  company  to  provide  safe 
and  suitable  maehineiy  and  appliances,  and 
to  famish  competent  and  vigilant  servants 
for  the  conduct  of  its  business,  and  that  the 
plaintiff  had  the  right  to  presume  that  It  had 
done  80.  It  Is  conoeded  that  the  instruction 
correctly  propounds  the  law.  It  is  equally 
clear  that  It  directly  applied  to  the  issue  made 
hy  the  pleadings.  It  was  not  therefore  liable 
to  the  objection  that  It  announced  merely  an 
abstract  principle  of  law.  Shelton  v.  Oocke, 
8  Mnnf.  191;  Johnston  y.  Moorman,  80 
Va.  131.  But  It  was  argued  that  the  defend- 
ant had  not  provided  safe  and  suitable  ma- 
chinery and  appliances  and  competent  ser- 
vants, and  that,  therefore,  there  could  be  no 
presumption  in  his  case  that  it  had  performed 
its  duty;  and  consequently  it  was  error  so 
to  instruct  the  juty.  Such  objection  to  the  in- 
struction is  based  upon  a  misconception  of 
the  evidence,  for  it  clearly  shows  that  the  de- 
fective couplings  which  caused  the  injury  to 
the  plaintiff  were  encountered,  and  the  In- 
competency of  the  conductor  was  manifest- 
ed, during  the  progress  of  the  train  on  its 
journey,  and  were  not  previously  known  by 
him. 

The  other  instructions  can  be  more  Intelll- 
gently  disposed  of  after  reviewing  the  mate- 
rial parts  of  the  evidence,  and  recurring  to 
the  law  applicable  thereto. 

The  plaintiff  left  Norfolk  on  December  30, 
18U1,  in  the  capacity  of  middle  brakeman  on 
a  freight  train  of  the  defendant  company. 
Upon  Its  arrival  at  Suffolk,  the  fireman,  who 
had  been  taken  sick,  was  relieved  from  duty, 
and  the  front  brakeman  put  in  his  place,  the 
effect  of  which  was  to  devolve  all  the  break- 
ing and  coupling  of  the  cars  on  the  plaintiff 
He  was  thus  required  to  perform,  in  addi- 
tion to  his  own  prox>er  duties  as  middle  brake- 
man,  aU  the  duties  of  the  front  brakeman. 
Against  this  he  remonstrated  to  the  con- 
doctor,  but  to  no  purpose.    The  train,  when  It 


left  Norfolk,  was  composed  of  45  cars;  at 
Suffolk  It  UxA  on  16  cars,  makhig  61;  and 
it  was  ordered  that  It  take  on  15  more  cars 
upon  Its  arrival  at  Petersburg.  When  the 
train  arrived  at  Petersburg,  the  engine  and 
10  cars  were  cut  loose,  and  passed  through 
the  switch,  whence  they  were  backed  down 
the  track  to  the  cars  which  were  to  be  taken 
into  tlhe  train  at  this  point ,  The  coupling  of 
the  first  car  was  made,  and  then  the  train 
came  back  to  take  on  the  next  car.  The 
plaintiff  found  great  difficulty  hi  making  this 
coupling.  Five  Ineffectual  efforts  were  made 
by  him  to  effect  it  These  cars  had  been  in  a 
wreck,  which  had  shivered  the  dead  blocks, 
and  badly  twisted  the  drawheads,  besides 
causing  one  to  be  higher  than  the  other.  Aft- 
er endeavoring  unsuccessfully  to  make  the 
coupling  with  a  stick,  the  plaintiff  informed 
the  conductor,  who  was  near  by,  superintend- 
ing and  directing  the  coupling  of  the  cars,  of 
the  defective  condition  df  the  drawheads,  and 
of  his  inability  to  make  the  coupling  with  a. 
stick.  The  conductor  then  ordered  him  to 
throw  aside  his  stick,  and  couple  the  cars 
with  his  hand.  The  plaintiff  replied  that  the 
coupling,  though  dangerous,  could  be  made 
with  the  hand  if  the  train  was  moved  back 
"lightly."  Thereupon  the  plaintiff  returned 
to  the  car  to  make  the  coupling  with  his  hand, 
as  he  was  directed  to  do,  while  the  conductor 
signaled  the  engmeer  to  move  the  train  back 
for  that  purpose;  but  instead  of  giving  the 
signal  to  the  engineer  to  back  the  train  slow- 
ly and  gentiy,  as  the  plahitiff  had  stipulated 
should  be  done,  the  conductor  gave  simply 
the  signal  to  back.  The  engineer  consequent- 
ly caused  it  to  move  back  in  the  ordinary  way, 
and  at  the  usual  speed,  with  the  result  that  the 
hand  of  the  plaintiff  was  mashed,  and  his 
arm  had  to  be  amputated.  It  Is  perfectly 
clear  that  although  the  negligence  of  the  con- 
ductor contributed  to  produce  the  accident 
the  defective,  improper,  and  unsafe  condition 
of  the  appliances  for  coupling  the  cars  was 
the  immediate  and  primary  cause  of  the  in- 
jury. But  for  theh*  condition,  which  rendered 
the  act  of  coupling  the  cars  difficult  and 
dangerous,  the  plaintiff  would  not  have  been 
hurt. 

It  is  a  fundamental  principle  of  the  law  of 
master  and  servant  that  the  master  person- 
ally owes  to  his  servants  the  duty  of  using 
ordinary  care  and  diligence  to  provide  for 
their  use,  in  his  service,  sound  and  safe  ma- 
chinery, materials,  and  instruments,  and 
such  appliances  as  are  reasonably  calculated 
to  insure  their  safety;  and  he  Is  equally 
bound  to  inspect  and  examine  all  those 
things  from  time  to  time,  and  to  use  ordi- 
nary care  and  skill  to  discover  and  repair 
defects  In  them.  If,  therefore,  the  master 
knows,  or  would  have  known  If  he  had  used 
ordinary  care  to  ascertain  the  facts,  that 
the  machinery,  instruments,  or  appliances 
which  he  ha&  provided  for  the  use  of  his 
servants  are  defective  and  unsafe,  and  the 
servant  Is  thereby  Injured,  the  master  Is  lia- 
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ble.  This  doctrine  has  been  so  frequently 
asserted  by  courts  of  last  resort  and  of  tbe 
highest  character  that  it  cannot  now  be  con- 
sidered open  to  Question.  Shear.  &  R.  Neg. 
S  194;  Railroad  Co.  v.  Nuckols'  Adm'r  (Va.) 
21  S.  E.  342;  Railroad  Co.  v.  Herbert,  116 
XT.  S.  642.  6  Sup.  Ot  590;  Fuller  v,  Jewett, 
80  N.  Y.  46;  Ford  v.  Railroad  CJo.,  110  Mass. 
240;  Spicer  y.  Iron  Co.,  138  Mass.  426;  and 
Cooper  V.  Railroad  Co.,  24  W.  Va,  37.  This 
is  one  of  the  personal  duties  which  the  mas- 
ter has  impliedly  contracted  to  perform  to- 
wards his  servants,  and  the  law  will  not  al- 
low him  to  escape  liability  for  an  injury  re- 
sulting from  the  failure  to  perform  it  by  in- 
trusting the  performance  of  the  duty  to  an- 
other. He  cannot  divest  himself  of  the  duty, 
nor  relieve  himself  from  responsibility  for 
its  nonperformance,  by  delegating  it  to  any 
subordinate  officer  or  servant.  Shea?.  &  R. 
Neg.  S  204;  Oooley,  Torts,  561;  Booth  v. 
Railroad  Co.,  73  N.  Y.  38;  Ford  v.  Railroad 
€o.,  110  Mass.  240;  Railroad  Co.  v.  Jaclsson, 
55  111.  492;  and  Cooper  v.  Railroad  Co.,  su- 
pra. In  Railropd  Co.  v.  Herbert,  116  tJ.  S. 
647,  6  Sup.  Ct  590.  Mr.  Justice  Field  said: 
•It  is  the  duty  of  the  employer  to  select  and 
retain  servfints  who  are  fitted  and  compe- 
tent Yor  the  service,  and  to  furnish  sufficient 
and  safe  materials,  machinery,  or  other 
means  by  which  it  is  to  be  performed,  and  to 
Iceep  them  in  repair  and  order.  This  duty 
he  cannot  delegate  to  a  servant,  so  as  to  ex- 
empt himself  from  liability  for  injuries  to 
another  servant  by  its  omission.  Indeed,  no 
duty  required  of  him  for  the  safety  and  pro- 
tection of  his  servants  can  be  transferred,  so 
as  to  exonerate  him  from  liability."  It  is  a 
further  principle  of  the  law  of  master  and 
servant  that  a  master  cannot  make  the 
wrong  of  another  an  excuse  for  his  own  de- 
fault He  cannot  shelter  himself  from  lia- 
bility for  an  injury  to  one  of  his  servants 
behind  the  negligence  of  a  fellow  servant 
If  a  servant  is  injured  through  the  fault  of 
the  master  to  perform  any  of  those  duties 
which  the  law  imposes  on  him  personally, 
such  as  providing,  inspecting,  and  keeping 
In  repair  and  good  order  safe  and  suitable 
machinery,  instrumentalities,  and  appliances 
for  the  use  of  the  servant  in  his  employ- 
ment, and  such  fault  of  the  maater  proxi- 
mately contributes  to  the  injury,  it  is  no  de- 
fense for  the  master  that  the  negligence  of 
a  fellow  servant  also  contributed  to  produce 
the  Injury.  Shear.  &  R.  Neg.  §  187;  Cooley, 
Torts,  560;  Paulmier  v.  Railroad  Co.,  34  N, 
J.  Law,  151;  Railway  Co.  v.  Cummings,  106 
U.  S.  700,  1  Sup.  Ct  493;  Booth  v.  Railroad 
Co.,  73  N.  Y.  38;  Cone  v.  Railroad  Co.,  81  N. 
Y.  206;  Elmei  v.  Locke,  135  Mass.  575;  Rail- 
way Co.  V.  Henderson,  37  Ohio  St  549;  and 
McMahon  v.  Hennlng,  1  McCrary,  516,  3 
Fed.  353.  In  Railroad  Co.  v.  Nuckols,  su- 
pra, the  president  of  the  court  in  delivering 
the  opinion,  laid  down,  among  other  proposi- 
tions which  are  fully  warranted  by  the  great 
weight  of  authority  in  this  state  and  else- 


where, the  following:  •'Where  the  Injury  to 
the  servant  has  been  occasioned  by  the  de- 
fault of  a  fellow  servant  concurring  with 
the  negligence  of  the  master,  the  latter  la 
liable  as  though  he  only  were  at  fault"  If!, 
therefore,  the  Conductor  was  guilty  of  negli- 
gence in  the  manner  of  signaling  the  engi- 
neer to  back  the  train,  and  such  negligence 
contributed  to  the  injury  received  by  the 
plaintifT,  but  in  giving  such  signal,  the  con- 
ductor was,  under  the  law,  merely  a  fellow 
servant  of  the  plaio^iif,  yet  his  negligence, 
concurring  with  that  of  the  defendant  in 
failing,  in  violation  of  its  plain  duty,  to 
maintain  safe  and  suitable  appliances  for 
the  discharge  of  the  duties  undertaken  by 
the  plaintiff,  does  not  operate  to  relieve  or 
diminish  the  UabUity  of  the  defendant  It 
is  liable  for  the  injury  "aa  though  it  only 
were  at  fault" 

Among  the  rules  of  the  defendant  the  fol- 
lowing, for  freight  conductors  and  freight 
brakemen,  are 'disclosed  by  the  evidence: 

"672.  Conductors  of  freight  trains  report 
to  and  receive  their  instructions  from  the 
train  master.  At  terminal  stations  they 
must  obey  the  orders  of  the  yard  maater. 

"673.  They  are  responsible  for  the  safety, 
prompt  movement  and  proper  care  of  their 
trains,  for  the  conduct  of  the  men  employed 
therein,  and  for  the  signals,  lamps,  and  tools 
Intrusted  to  their  care." 

"679.  They  must  see  that  the  couplings 
and  brakes  of  the  cars  of  their  trains  are  In 
good  order  before  starting,  and  inspect  them 
when  the  train  stops  for  water  or  for  other 
trains." 

"692.  Freight  brakemen  report  to  and  i^ 
ceive  their  Instructions  from  the  train  master. 
While  on  the  train  they  are  under  the  direc- 
tion of  the  conductor.  At  terminal  stations 
they  must  obey  the  orders  of  the  yard  mas- 
ter." 

The  writ  of  error  comes  before  us  upon  a 
certificate  of  the  evidence.  Viewing  the  evi- 
dence under  the  settled  rules  applicable  in 
such  case.  It  shows  that  Petersburg  was  not 
a  terminal  station  of  the  defendant  company, 
and  consequently  the  plaintiff  was  subject  to 
the  orders  of  the  conductor,  and  not  of  the 
yard  master,  when  the  injury  happened.  The 
Inspection  of  the  couplings  and  brakes  of  the 
cars  at  the  time  of  the  accident  devolved,  un- 
der the  rules  of  the  company,  upon  the  con- 
ductor, and  he,  In  respect  to  this  matter,  stood 
in  the  shoes  of  his  principal.  He  occupied,  in 
relation  to  U,  the  place,  as  denominated  by 
the  law,  of  "vice  prlncipaL"  The  cars  had 
been  in  a  wreck,  and  the  couplings  thereby  in- 
jured. Of  this  the  defendant  was  aware,  or 
ought  to  have  been.  It  was  its  personal  duty 
to  have  had  them  put  In  good  order.  It  had 
not  done  so.  This  was  its  own  negligence, 
for  which  it  was  liable  for  a  consequent  in- 
jury to  a  servant  whose  duty  required  him  to 
use  them.  If  the  defendant  had  not  previous- 
ly acquired  knowledge  of  the  defective  and 
unsafe  condition  of  the  couplings,  it  yet  did 
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so  prior  to  the  injury.  The  plaintiff  informed 
the  conductor  of  their  condition,  and  of  the 
difflcnlty  of  making  the  coupling  before  the 
attempt  to  make  it  was  made,  in  which  effort 
he  was  hurt  He  was  the  representative  of 
the  company  in  i^espect  to  this  matter,  and 
his  knowledge  became.  In  the  law,  the  knowl- 
edge of  his  principal.  But  instead  of  refusing 
to  take  up  these  cars  as  a  part  of  his  train, 
which  he  testified  it  was  his  right  and  duty  to 
do,  oc  taking  proper  precaution  to  avoid  the 
danger  that  was  liable  from  tising  the  dam- 
aged couplings,  he  ordered  the  plaintiff  to 
make  the  coupling  with  his  hand,  and  negli- 
gently failed  to  observe  the  precaution  upon 
which  the  plaintiff  consented,  In  obedience  to 
the  order  of  the  conductor,  to  undertake  the 
task. 

But  it  was  argued  by  the  learned  counsel  for 
the  defendant  company  that,  the  plaintiff  hav- 
ing discovered  that  the  drawheads  were  out 
ot  order,  and  that  their  bad  condition  made 
the  effort  to  couple  the  cars  difficult  and  dan- 
gerous, he  assumed  the  risk  in  attempting  to 
couple  them,  and  waived  all  right  of  action 
against  the  defendant  for  the  injury  that  en- 
sued. The  train  was  on  Its  way  from  Nor- 
folk to  Crewe.  The  defendant  company  had 
ordered  that  these  cars,  which  had  the  dam- 
aged drawheads,  should  be  taken  up  and  car- 
ried forward  by  the  train  on  its  journey. 
This  could  not  be  done  until  they  were  duly 
coupled  into  the  train.  The  defects  in  the 
couplings  were  not  discovered  by  the  plaintiff 
until  this  duty  had  to  be  performed.  He  did 
not  become  aware  of  the  defects  until  it  be- 
came his  duty  to  adjust  the  couplings.  That 
waa  about  4  o'clock  in  the  morning  of  a  mid- 
winter night  There  was  no  one  to  whom  he 
could  report  their  bad  condition,  except  the 
conductor  of  the  train,  imder  whose  orders  he 
was  working.  This  he  promptly  did.  The 
conductor  replied  by  ordering  him  to  make  the 
coupling.  The  coupling  was  a  necessity  of 
the  occasion.  The  duty  to  make  it  devolved 
on  the  plaintiff  by  virtue  of  his  employment 
Obedience  is  the  primary  duty  of  a  servant, 
and  It  was  Incumbent  on  the  plaintiff  to  cou- 
ple the  cars,  unless  the  act  was  attended  with 
such  great  danger  that  a  man  of  common  pru- 
dence would  not  undertake  It  This  was  not 
the  case.  The  i^aintiff  saw  that  the  coupling 
could  be  effected  without  injury  to  himself  If 
extraordinary  care  and  caution  were  exer- 
cised. He  stipulated  with  the  conductor  for 
the  obserrance  of  the  necessary  precaution. 
It  is  to  be  presumed  that  the  conductor  also 
thought  that  the  coupling  could  be  effected 
without  necessarily  Incurring  danger,  or  he 
would  not  have  ordered  it  to  be  done. 

When  the  right  of  a  servant  to  recover  for 
an  Injury  received  while  using  defective  ma- 
chinery or  appliances,  which  the  master  has 
provided  for  his  use,  is  questioned,  because  of 
previous  notice  of  the  defect,  the  mere  "isolat- 
ed tact  of  risk"  Is  not  the  only  matter  to  be 
considered.  AH  the  circumstances  are  to  be 
taken  into  account    Th^  law  does  not  pre- 


scribe a  rule  so  Inflexible  or  unwise  as  that  a 
servant  must  forthwith  refrain  from  using  a 
defective  machine  or  appliance,  or  immediate- 
ly quit  the  service  of  the  master,  upon  the  dis- 
covery of  the  defect  in  the  machine  or  appli- 
ance, or  that  he  is  working  by  the  side  of  a 
negligent  fellow  servant,  upon  the  pain  of 
conferring  immunity  upon  the  master  from  all 
liability  for  an  Injury  incurred  in  consequence 
of  such  defect  or  incompetency.  The  true  test 
in  ail  such  cases  is  whether  a  person  of  ordi- 
nary prudence,  acting  with  such  prudence, 
would,  imder  all  the  circumstances,  have  re- 
fused to  incur  the  risk.  In  Shearman  &  Red- 
field  on  Negligence  it  is  said:  "If  a  servant 
of  ordinary  prudence  would  not  have  believed 
that  he  could,  In  the  regular  discharge  of  his 
duties,  be  injured  by  the  defect,  the  servant 
may  properly  disregard  it,  without  losing  the 
right  to  complain  if,  while  pursuing  his  ordi- 
nary course,  he  suffers  from  such  defect  And 
so,  if  the  danger  is  one  which  a  servant  of  or- 
dinary prudence  would  believe  could  be  en- 
tirely avoided  by  the  use  of  certain  additional 
precautions,  the  servant  would  not,  by  con- 
tinuing his  service,  lose  his  right  to  recover 
damages  suffered  by  him  while  using  such 
precautions.*'  Section  214.  See,  also,  sections 
211  and  212;  and  Hough  v.  Railway  Co.,  100 
tr.  S.  213,  225.  In  Patterson  v.  Raihroad  Co., 
76  Pa.  St  303,  the  court  said:  "If  the  instru- 
mentality by  which  the  servant  is  required  to 
perform  his  service  is  so  obviously  and  imme- 
diately dangerous  that  a  man  of  common  pru- 
dence would  refuse  to  use  It,  the  master  can- 
not be  held  liable  for  the  resulting  damage. 
•  ♦  *  ♦  But  where  the  servant.  In  obedience 
to  the  requirement  of  tlie  master,  incurs  the 
risk  of  machinery,  which,  though  dangerous, 
is  not  so  much  so  as  to  threaten  Immediate  in- 
jury, or  where  it  is  reasonably  probable  it 
may  be  safely  avoided  by  extraordinary  cau- 
tion or  skill,  the  rule  is  different  In  such 
case  the  master  is  liable  for  a  resulting  acci- 
dent" 

The  plaintiff  followed  the  order  of  the  con- 
ductor, obedience  to  whom  the  rules  of  the 
defendant  exacted  of  him.  He  did  what  the 
exigencies  of  the  occasion  required  of  him  in 
the  discharge  of  the  service  he  owed  the  de- 
fendant; and  he  stipulated  for  the  observ- 
ance by  the  conductor  of  the  precautions 
which  the  unsafe  implements  he  had  to  use 
suggested.  He  himself  believed  that,  if  such 
precautions  were  observed,  the  act  required 
of  him  could 'be  safely  performed;  and  it  is 
to  be  presumed  from  the  order  of  the  con- 
ductor, after  having  notice  of  the  defect  in 
the  couplings,  that  he  was  of  the  same  belief. 
The  plaintiff  did  only  that  which  an  ordi- 
narily prudent  brakeman  would  have  done 
under  like  circumstances,  and  his  conduct 
does  not  bar  him  from  recovering  from  the 
defendant  d&mages  for  the  injuiy  which  he 
sustained. 

The  foregoing  principles  are  now  to  be  ap- 
plied to  the  instructions  complained  of.  The 
main  purpose  of  the  objections  made  to  in- 


232 


25  SOUTHEASTERN  REPORTER. 


(Va. 


structlons  2  and  3  as  given  by  the  court,  and 
also  to  the  amendments  made  to  instructions 
2,  3,  and  4  as  asked  for  by  the  defendant,  was 
to  raise  the  question  whether  or  not  the  con- 
ductor was  a  fellow  servant  of  the  plaintiff. 
In  the  matter  of  seeing  that  the  couplings 
and  brakes  of  the  cars  of  his  train  were  in 
good  order  before  starting,  and  of  inspecting 
them  when  the  train  stopped  for  water  or 
other  trains,  he  was  not  a  fellow  servant; 
for,  it  being  the  personal  duty  of  the  defend- 
ant to  inspect  and  have  in  good  order  the  in- 
strumentalities and  appliances  to  be  used  by 
its  servants,  as  well  as  to  provide  them  in  the 
first  instance,  and  it  having,  by  its  rules,  del- 
egated this  duty  to  the  conductor  to  the  ex- 
tent above  mentioned,  he  was  not  in  its  dis- 
charge a  fellow  sen-ant  of  the  crew  in  charge 
of  the  train  under  his  orders.  Further  than 
this  it  Is  not  necessary  in  this  case  to  decide, 
and  it  is  not  our  purpose  to  do  so.  It  will  be 
time  enough  to  decide  the  much-mooted  ques- 
tion of  the  relation  of  a  conductor  of  a  train 
to  the  crew  under  him  when  it  becomes  nec- 
essary to  do  so.  In  so  far  as  the  Instructions 
declare  that  the  conductor  was  not  a  fellow 
servant  of  the  plaintiff  in  the  matter  of  in- 
specting and  seehig  that  the  couplings  and 
brakes  of  the  cars  of  his  train  were  in  good 
order,  there  was  no  error;  and,  although  the 
instructions  go  beyond  that  In  holding  that 
the  conductor  was  not  a  fellow  servant  of  the 
plaintiff,  yet,  even  if  erroneous  In  doing  so, 
the  defendant  could  not  possibly  be  preju- 
diced by  the  error.  The  evidence  conclusive- 
ly establishes  the  default  of  the  defendant  in 
having  defective  and  unsafe  couplings,  which 
it  became  necessary  for  the  plaintiff  to  use  in 
discharge  of  the  duties  within  the  scope  of 
his  employment,  and  that  such  default  was 
the  proximate  cause  of  the  accident;  and  it 
matters  not  whether  the  conductor  was  a 
fellow  servant  of  the  plaintiff  or  not  In 
either  case  the  result  would  be  the  same. 
Although  the  conductor  was  guilty  of  negli- 
gence, and  such  negligence  contributed  to 
produce  the  injury,  yet,  as  it  was  concurrent 
with  the  wrong  of  the  defendant,  it  furnished 
no  excuse  for  the  negligence  of  the  latter,  and 
could  not  affect  the  extent  of  his  liability  for 
the  injury. 

Objection  was  also  made  to  the  substitution 
by  the  court,  in  the  fifth  instruction  asked  for 
by  the  defendant,  of  the  word  "efficient"  be- 
fore "men,"  so  as  to  make  the  instruction 
read  "efllclent  men."  In  this  there  was  clear- 
ly no  error.  It  was  the  duty  of  the  defendant 
to  provide  competent  men  for  its  serrice. 
'•Efficient,"  in  the  relation  hi  which  it  was 
used,  was  the  equivalent  of  "competent,"  and 
expressed  no  more  than  the  duty  which  the 
law  imposes  on  the  defendant. 

The  assignment  of  error  that  the  verdict 
was  contrary  to  the  law  and  the  evidence  has 
already  been  substantially  and  fuHy  disposed 
of,  adversely  to  the  contention  of  the  plain- 
tiff in  error,  and  need  not  be  separately  or 
further  considered. 


The  final  complaint  of  the  petitioner  is  that 
the  damages  awarded  by  the  jury  are  excess- 
ive. There  is  no  legal  measure  of  damages 
In  a  case  of  this  kind,  and  their  estimation  is 
peculiarly  within  'the  province  of  the  jury, 
who  are  deemed  especially  competent  to  de- 
termine such  matters.  It  is  well  settled  that 
the  court  wiU  not  disturb  the  verdict  in  such 
a  case,  unless  the  amount  allowed  Is  so  great 
as  to  evince  prejudice,  partiality,  or  corrup- 
tion on  the  part  of  the  jury,  or  that  they 
were  misled  by  some  mistaken  view  of  the 
merits  of  the  case.  Parish  v.  Reigle,  11  Grat 
C97;  Railroad  Co.  v.  Shott  (Va.)  22  S.  E.  811; 
and  Electric  Co.  v.  Garthright  (Va.)  24  S.  E. 
207.  The  plaintiff  had  Just  attained  his  major- 
ity. He  was  a  young,  industrious,  and  able- 
bodied  man,  and  was  earning  good  wages. 
When  injured,  besides  supporting  himself,  he 
was  taking  care  of  his  mother,  who  was  a 
widow  with  nine  children.  He  had  no  re- 
source to  this  end  except  his  personal  labor. 
He  was  hurt  on  December  31,  1891.  The 
trial  took  place  in  February,  18D4;  and  up  to 
that  time,  on  account  of  his  physical  disabil- 
ity, he  had  been  unable  to  obtain  any  em- 
ployment The  loss  of  an  arm  is  a  serious 
matter  to  any  person,  but  peculiarly  so  to  one 
wholly  dependent  upon  manual  Uibor  for  a 
livelihood.  The  physical  suffering  he  endured 
from  the  injury  was  also  to  be  considered. 
The  amount  of  the  verdict,  to  wit,  $3,500, 
does  not  excite,  under  the  circumstances,  a 
suspicion  of  the  existence  of  any  of  the 
^oimds  upon  which  a  court  may  interfere 
with  the  Verdict 

We  are  of  opinion,  upon  the  whole  case, 
that  there  is  no  error  in  the  Judgment  of  the 
corporation  court,  and  that  the  same  should 
be  affirmed. 


(98  Va.  8S3) 

SULPHUR    MINES    CO.    v.    THOMPSON'S 

^EIRS. 
(Supreme  Court  of  Appeals  of  Virginia.    June 

25,  1896.) 

EJBOTMBNT— EVIDEHQB— PaBTIBS— TiTLB  TO    SOF- 
POBT  — DB8CBIPTION     IN     DbBD-^UFPIOXBKOT — 

Ej^trinsic  Bvidbncb— AppbjlL— Objbotions  KOT 
Raisbd  Bblow— Trust  Deed— Powbr  Coctplbd 
WITH  Interest— Revocation— Death  of  G>ran- 
TOR— Sale— Validity— Conditions  Prbobdbnt 
— BuRDBN  OF  Proof— Bbcitals  in  Dbed — Ad- 
verse Possession— Color  of  Title- Privatb 
Maps  and  Surveys— Claim  op  Rioht^Harm- 
LBS8  Error. 

1.  In  ejectment,  where  the  identitr  of  the 
land  was  in  dispute,  extracts  from  the  land 
booiss  of  a  district  other  than  that  in  which 
the  land  in  suit  was  located,  showing  that  a 
tract  containing  the  same  number  of  acres,  and 
lying  at  the  same  distance  from  the  coartliouse. 
and  in  the  same  direction,  was  listed  from  1832 
to  1874  to  "George  B.  Pottle's  Estate,"  of  which 
plaintiffs  were  claimants,  and  from  that  time 
to  the  beginning  of  the  suit  to  "George  B.  Pet- 
tus,*'  were  admissible,  together  with  tax  tick- 
ets showing  that  plaintiffs  had  during  this  en- 
tire period  paid  the  taxes  on  the  land  so  listed. 

2.  A  statement  in  the  land  books,  entered 
since  the  beginning  of  the  controrersy,  that 
**it  is  believed  this  is  the  George  E.  Pottle  land" 
(referring  to  the  land  then  listed  to  "George  E. 
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PettnOt  ^^9  A  ™^^  expression  of  opiniozit  ftnd 
not  admissible. 

8.  The  overrnlinir  of  a  general  objection  to 
eridence  cannot  be  assigned  as  error  for  the  first 
time  on  appeal,  thonKh  a  portion  of  snch  evi- 
dence was  inadmissible. 

4.  When  land  is  described  in  a  deed  as  ad- 
joining the  lands  of  certain  persons  named, 
parol  eyideilce  is  admissible  to  show  tlie  lo- 
cation of  the  adjoining  lands,  in  order  to  iden- 
tify that  conveyed. 

5.  A  description  of  the  land  conveyed,  as  a 


tract  lying  in  a  certain  connty,  '*on  the  north 
fork  of  the  G.  river,  being  a  part  of  the  land  I 
purchased  from  M.,>  •  •  •  joining  the  lands 
of*  persons  named  **and  my  own,  •  •  •  con- 
taining, by  estimation,  two  hundred  and  thirty 
acres,  be  the  same  more  or  less,"  etc.,  is  suffi- 
cient, if  the  property  intended  to  be  conveyed 
can  be  identined  with  the  aid  of  extrinsic  evi- 
dence. 

6.  On  the  death  of  an  executor  who  bad 
acquired  the  legal  title  to  land  at  a  trustee's 
sale,  his  heirs  were  the  proper  parties  to  brins 
ejectment,  whether  the  property  was  purchased 
by  their  ancestor  in  his  own  right,  or  for  the 
benefit  of  his  testator's  estate,  and  to  save  the 
debt  secured  by  the  trust. 

7.  When  land  is  purchased  by  an  executor 
at  a  trustee's  sale,  for  the  benefit  of  the  estate, 
and  to  save  the  debt  secured  by  the  trust,  it 
will  be  treated  in  equity  as  personalty;  but  in 
a  court  of  law  it  is  real  estate. 

8.  Where  plaintiffs  in  ejectment  traced 
their  title  back  to  the  year  1765,  and  showed 
that  those  under  whom  they  claimed  held  pos- 
session of  the  land  for  45  years  thereafter,  un- 
der color  of  title,  and  that  the  rocords  prior  to 
that  year  were  destroyed,  the  jury  were  war- 
ranted in  presuming  an  original  grant  from 
the  commonwealth. 

9.  The  power  of  sale  conferred  on  the  trus- 
tee in  a  deed  of  trust,  or  his  personal  representa- 
tive in  case  the  former  dies  before  exercising 
such  power,  is  not  revoked  by  the  death  of  the 
grantor. 

10.  The  fact  that  the  power  of  sale  in  a 
deed  of  trust,  and  the  estate  and  interest  cou- 
pled therewith,  are  subsequently  separated,  the 
power  passing  by  the  express  terms  of  the  trust 
to  the  personal  representative  of  the  trustee, 
and  the  estate  itself  descending  to  his  heirs, 
will  not  revoke  such  power. 

11.  A  deed  by  a  trustee  under  a  power  of 
sale  in  a  deed  of  trust  conveys  an  absolute  es- 
tate in  a  court  of  law,  whether  the  conditions 
of  the  trust  deed  have  been  complied  with  or 
not. 

12.  Where  a  deed  of  trust  conferred  power 
of  sale  on  the  personal  representative  of  the 
trustee  in  case  the  latter  died  before  exercising 
it,  such  irepresentative  being  clothed  with  a  na- 
ked power,  cannot  convey  a  good  title  unless 
the  conditions  of  the  trust  deed  authorizing  the 
sale  have  teen  complied  with. 

13.  The  "burden  is  on  a  purchaser  from  the 
personal  representative  of  the  trustee  in  a  deed 
of  trust  to  show  that  the  conditions  made  a  pre- 
requisite to  the  exercise  of  the  power  of  sale 
have  been  complied  with. 

14.  Where  power  of  sale  is  conferred  by  a 
deed  of  trust  on  the  personal  representative  of 
the  trustee  in  case  the  latter  dies  before  exer- 
cising it,  mere  recitals  in  the  deed  executed  by 
the  representative  are  not  prima  facie  evidence 
that  the  conditions  prereouisite  to  a  valid  ex- 
ercise of  the  power  of  sale  nave  been  performed, 
no  actual  possession  by  the  purchaser  under 
such  deed  being  shown. 

15.  In  ejectment,  extrinsic  evidence  is  not 
admissible  to  show  that  land  not  embraced  In  a 
deed  was  intended  to  be  conveyed  thereby. 

16.  A  private  survey  and  map,  never  record- 
ed, and  not  referred  to  or  made  a  part  of  the 
deed  under  which  a  party  claims,  cannot  be 
considered  color  of  title,  though  admissible  to 
show  the  character  of  his  claim  of  right 


17.  Adverse  possession  for  the  statutory  pe- 
riod under  mere  claim  of  right,  unlike  that  un- 
der color  of  title,  is  Umited  to  such  portion  of 
the  tract  as  was  actually  occupied,  cultivated, 
and  inclosed  by  the  claimant 

18.  A  refusal  to  instruct  that  adverse  pos- 
session of  a  part  of  the  land  in  suit  for  the 
statutory  period,  under  color  of  title,  was  pos- 
session of  the  whole,  is  harmless  error,  where 
the  jury  find  as  a  fact  that  claimant  was  not  in 
adverse  possession  of  any  portion  of  the  tract 
for  the  requisite  time. 

19.  Where  there  are  conflicting  titles,  the 
junior  claimant  can  gain  no  possession  of  the 
land  in  controversy  as  against  the  senior  claim- 
ant without  actual  occupancy  of  some  portion 
thereof,  though  the  possessicm  of  the  senior 
claimant  be  constructive  only. 

Error  from  circuit  court,  Louisa  county;  D. 
A«  Grimsl^,  Judge. 

Ejectment  by  the  heirs  of  John  Thompson, 
deceased,  against  the  Sulphur  Mines  Com- 
pany. Judgment  for  plaintiffs,  and  defendant 
brings  error.    Reyersed. 

Frank  V.  Wilson,  Christian  &  Christian, 
and  Leake  &  Carter,  tor  plaintiff  in  error.  F. 
W.  Sims  and  John  Junter,  Jr.,  for  defendants 
in  error. 


BUCHANAN,  J.  Upon  the  trial  of  this 
cause,  which  is  an  action  of  ejectment,  the 
court  permitted  the  plaintiffs,  over  the  objec- 
tion of  the- defendant,  to  introduce  in  evi- 
dence extracts  from  the  land  books  of  Louisa 
county,  Showing  that  a  tract  of  land  contain- 
ing the  same  number  of  acres,  and  lying  the 
same  distance  from  the  courthouse,  and  in 
the  same  direction,  as  the  land  In  controversy, 
was  charged  on  the  land  books  for  the  pur- 
poses of  taxation.  From  the  year  1832  to  the 
year  1873,  Inclusive,  the  land  was  charged  in 
the  name  of  **George  Pottle's  Estate,"  and 
from  the  year  1874  to  the  institution  of  this 
action  it  was  charged  to  "George  Pettus." 
They  were  also  allowed  to  introduce  in  evi- 
dence tax  tickets  showing  the  payment  of 
taxes  on  the  land  so  listed  upon  the  land 
books. 

One  objection  to  this  evidence  was  that  the 
land  was  charged  upon  the  land  books  of  a 
different  district  from  that  in  which  the  land 
in  controversy  was  located,  and,  as  one  of 
the  questions  In  the  case  was  the  Identity  of 
the  land  sued  for,  the  evidence  tended  to  mis- 
lead the  Jury.  The  evidence  was  offered  to 
show  that  the  claimants  of  George  Pottle's 
estate  had  during  that  period  made  claim  to 
the  land,  and  paid  taxes  thereon.  This  action 
was  brought  for  their  benefit,  and  they  had 
the  right  to  show  that  during  that  period 
they  were  asserting  their  claim  to,  and  paying 
taxes  on,  the  land  in  controversy. 

The  question  whether  the  tract  of  land  sued 
for,  and  the  tract  to  which  they  had  asserted 
claim,  and  upon  which  they  had  been  paying 
taxes,  was  the  same  tract,  was  for  the  jury. 
The  fact  that  It  was  taxed  In  a  different  dis- 
trict from  that  In  which  the  land  in  con- 
troversy was  located  was  a  circumstance 
tending  to  show  that  It  was  not  the  same 
land,  but  was  not  conclusive  of  It,  and  was 
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no  sufficient  reason  for  excluding  the  evi- 
dence from  the  jury. 

Another  objection  made  to  the  extracts  from 
the  land  books  is  that  they  contained  the  fol- 
lowing statement:  "In  1871,  Pottle,  Geo.  E., 
25  acres  Con.  Creek,  N.  B.  12.  Subsequently 
George  E.  Pottle's  name  was  dropped,  and 
the  name  of  Geo.  Pettus  appeared  with  the 
same  number  of  acres,  location,  i>earlng,  and 
dis.  from  C.  H.  as  above.  It  Is  believed  that 
this  is  the  Geo.  E.  Pottle  land." 

The  statement  was  made  in  the  land  book 
in  the  year  1890,  after  the  controversy  In 
this  case  had  arisen.  The  last  sentence  In  It 
is  a  mere  expression  of  an  opinion,  not  a 
statement  of  fact,  and  was  clearly  Inadmis- 
sible. If  the  court's  attention  had  been  call- 
ed to  the  statement,  It  would,  doubtless,  have 
excluded  it;  but  the  objection  made,  as 
shown  by  the  bill  of  exceptions,  was  to  "all 
and  each  of  said  extracts  and  receipts." 

This  objection  being  general,  the  court  prop- 
erly overruled  it,  as  the  extract,  except  the 
statement  complained  of,  was  clearly  admis- 
sible in  evidence.  The  objection  to  exclude 
was  too  broad. 

The  party  objecting  ought  to  have  pointed 
out  specifically  the  objectionable  part,  so 
that  the  court,  might  have  excluded  It,  and  al- 
lowed the  residue  of  the  extract  to  go  to  the 
jury.  The  assessor  who  made  the  statement 
complained  of  was,  during  the  progress  of 
the  trial,  examined  as  a  witness.  He  ex- 
plained the  circumstances  under  which  the 
statement  wasmade,  so  that  the  jury  had  all 
the  facts  upon  which  he  based  his  opinion.  It 
\B  scarcely  possible  that  his  expression  of 
opinion  could  have  prejudiced  the  defendant 
under  the  circumstances;  but  if  it  did,  hav- 
ing failed  to  make  the  proper  objection  In  the 
court  below,  it  cannot  make  it  here  now  for 
the  first  time.  Warren  v.  Warren  (decided 
at  March  term,  1896,  of  this  court)  24  S.  E. 
913. 

The  assignment  of  error  that  the  descrip- 
tion of  the  land  intended  to  be  conveyed  by 
the  deed  from  Cosby  to  Dear,  made  in  the 
year  1785,  is  so  vague  and  indefinite  that 
no  title  passed  by  it,  cannot  be  sustained. 
The  deed  describes  the  land  as  one  "certain 
tract  or  parcel  of  land,  situate,  lying,  and 
being  in  the  county  of  Louisa,  on  the  north 
fork  of  Contrary  river,  being  a  part  of  the 
land  I  purchased  from  Barnett  Mitchell,  the 
lower  end  of  the  said  tract  joining  the  lands 
of  Thomas  Bond,  John  Timberlake,  William 
CUff,  and  my  own,  that  was  taken  from  the 
said  tract  of  land  here  described,  sold  by 
the  said  Charles  Cosby  to  Charles  Dear,  con- 
taining, by  estimation,  two  hundred  and 
thirty  acres,  be  the  same  more  or  less,"  etc. 
It  is  true  that  the  deed  does  not  describe  the 
land  by  courses  and  distances,  but  It  Is  de- 
scribed as  lying  In  Louisa  county,  on  the 
north  fork  of  Contrary  river,  as  a  part  of  the 
land  coiTveyed  by  Barrett  Mitchell  to  Cosby; 
that  It  adjoins  the  lands  of  Bond,  Timber- 
lake,  Cliif,  and  the  grantor. 


Extrinsic  evidence  was  admissible  to  as- 
certain the  location  of  the  adjoining  lands 
called  for,  so  as  to  apply  the  deed  to  its 
proper  subject-matter.  If  with  the  aid  of 
such. evidence  the  land  could  not  be  identi- 
fied, then  the  plaintiffs  must  fail  in  their  ac- 
tion; but  the  deed  upon  its  face  is  not  so  de- 
fective in  the  description  of  the  land  as  that 
the  couri;  could  pronounce  it  ambiguous  or 
uncertain,  and  exclude  it  from  the  Jury.  No 
court  is  at  liberty  to  pronounce  an  instru- 
ment ambiguous  or  uncertain  until  it  has 
brought  to  its  aid,  in  its  interpretation,  all 
the  lights  afforded  by  collateral  facts  and 
circumstances  which  ^xe  properly  provable 
by  parol  1  Greenl.  Ev.  §§  298,  300.  The 
court  properly  admitted  the  deed  in  evidence. 

The  plaintiffs  in  the  action  are  the  heirs 
of  John  Thompson,  deceased,  who  sue  for 
the  benefit  of  the  claimants  of  the  unadmin- 
istered  estate  of  George  Pottle,  deceased. 
Thompson  was  the  executor  of  Pottle,  and 
it  is  claimed  that  at  a  trustee's  sale  of  a 
tract  of  land,  which  the  evidence  tends  to 
show  was  claimed  to  be  the  land  in  contro- 
versy, he  became  the  purchaser.  The  deed 
conveying  the  property  to  him  describes  him 
as  the  executor  of  George  Pottle.  Whether 
he  purchased  the  property  in  his  own  right, 
or  for  the  benefit  and  for  the  purpose  of  sav-, 
ing  the  debt  of  his  testator's  estate,  is  imma- 
terial. In  either  event  he  was  invested  with 
such  title  to  the  property  as  passed  by  his 
grantor's  deed.  Upon  his  death  it  descend- 
ed to  his  heirs  at  law,  to  be  held  by  them 
as  trustees  for  Pottle's  estate  if  it  was  pur- 
chased by  their  ancestor  for  the  benefit  of 
that  estate;  for  their  own  benefit  if  pur- 
chased for  himself.  In  any  action  at  law 
for  the  recovery  of  the  land,  the  heirs  of 
John  Thompson,  assuming  that  the  legal  ti- 
tle passed  by  the  deed  to  him,  whether  they 
sued  for  themselves  or  for  the  benefit  of  the 
estate  of  Pottle,  were  the  proper  and  only 
parties  who  could  sue.  In  an  action  of  eject- 
ment, the  holder  of  the  legal  title,  as  a  rule, 
alone  can  sue.  If  the  property  was  pur- 
chased for  the  benefit  of  Pottle's  estate,  and 
to  save  the  debt  secured  by  the  trust.  It  will 
be  dealt  with  in  a  court  of  equity  as  personal 
estate,  but  in  a  court  of  law  it  is  real  estate. 

Another  ground  of  objection  relied  on  is 
that  the  plaintiffs  faUed  to  trace  their  title 
back  to  the  commonwealth,  or  further  back 
than  the  year  1705.  It  was  necessary  for 
the  plaintiffs  to  show  that  they  had  legal  ti- 
tle to  the  land  in  controversy.  This  might 
'have  been  done  by  showing  a  grant  there- 
for from  the  crown  or  commonwealth,  and 
by  connecting  themselves  therewith  by  a 
regular  chain  of  title.  This  could  not  be 
done,  it  was  claimed,  because  of  the  de- 
struction during  the  late  war  of  the  records 
of  Hanover  county,  from  which  Louisa  coun- 
ty was  formed.  It  might  also  have  been 
done  by  showing  such  a  state  of  facts  as 
would  warrant  the  jury  in  presuming  a 
grant     The  evidence  tended  to  prove  that 
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those  nnder  whom  the  plaintiffs  claimed  had 
taken  possession  of  the  land  under,  at  least, 
color  of  title,  and  held  it  for  many  years. 

A  number  of  deeds  were  offered  in  evi- 
dence for  a  tract  of  land  of  which  the  land 
In  controversy  was  claimed  to  be  a  part. 
The  first  deed  offered  in  evidence  was  from 
Garrett  to  Pryor,  in  1765.  Pryor  conveyed 
to  D.  Smith,  in  1768;  D.  Smith  to  William 
Smith,  in  1770;  WiUlam  Smith  to  MitcheU, 
in  January,  1779;  Mitchell  to  Cosby,  in  Oc- 
tober, 1779;  Cosby  to  Dear,  in  1785;  and 
Dear  to  WiUlani  Grady,  in  1786.  Bach  of 
these  conveyances,  except  the  first,  shows 
that  possession  of  the  land  was  delivered  by 
each  vendor  to  his  vendee.  In  1810,  Grady 
executed  the  deed  of  trust  to  Edwards,  trus- 
tee, to  secure  Pottie.  The  evidence  tends  to 
show  that  Grady  was  in  the  possession  of 
the  land  when  he  died,  during  or  soon  after 
the  dose  of  the  war  in  1812,  and  that  the 
parties  under  whom  the  plaintiffs  claim 
were  in  the  possession  of  the  land  from  the 
year  1768  to  the  year  1812  or  1815,  a  period 
of  some  46  years. 

The  evidence  of  possession  and  the  de- 
struction of  the  records  were  sufficient  to 
warrant  the  Jury  In  presuming  a  grant  for 
the  land  in  controversy  to  Garrett,  or  those 
under  whom  he  claimed. 

One  of  the  links  in  the  plaintiff's  chain  of 
title  was  a  deed  from  Reuben  Edwards,  ad- 
ministrator of  John  Edwards,  trustee  in  the 
deed  of  trust  executed  by  William  Grady  to 
secure  a  debt  due  George  Pottie.  Whether  or 
not  the  grantor  in  the  deed  of  trust  was  dead 
when  the  sale  was  made  under  the  trust,  in 
the  year  1813,  does  not  clearly  appear.  He 
was  dead  in  1830,  when  the  deed  to  the  pur- 
chaser at  the  sale  was  msjde.  It  is  contend- 
ed that,  upon  the  death  of  the  trustee  in  the 
deed  of  trust,  the  legal  title  to  the  trust  sub- 
ject descended  to  his  heirs,  and  that  the  pow- 
,er  to  sell  passed  to  his  personal  representa- 
tive by  the  terms  of  the  deed  of  trust;  that 
this  power  of  sale*  being  a  naked  power,  not 
clothed  with  an  interest,  and  not  having 
been  exercised  during  the  lifetime  of  the 
grantor,  the  power  to  sell  was  revoked  by  his 
death,  and  that  any  sale  or  conveyance  made 
thereafter  by  the  personal  representative  of 
the  trustee  was  a  nullity. 

It  is  true  in  the  case  of  a  mere  naked  pow- 
er that  it  dies  with  the  donor,  and  cannot  be 
exercised  after  his  death,  although  It  may 
have  been  irrevocable  during  his  life;  but 
this  consequence  only  follows  in  those  cases 
where  the  power  is  a  naked  power,  and  is  to 
be  exerdsed  in  the  name  and  as  the  act  of 
the  person  who  granted  the  power.  Whesne 
the  power  is  coupled  with  an  interest,  so  that 
H  may  be  exercised  in  the  name  and  as  the 
act  of  t^  donee  of  the  power,  the  death  of 
the  person  who  conferred  the  power  has  no 
effect  upon  it. 

The  reason  given  why  the  death  of  the  do- 
nor revokes  the  power  in  the  one  case,  and  not 


Jn  the  other,  is  that  in  the  case  of  a  naked 
power,  thie  interest  or  title  being  vested  in 
the  person  who  confers  the  power,  it  remains 
in  him,  and  can  only  pass  out  of  him  by  a 
regular  act  in  his  own  name.  The  ac^  of  the 
donee  of  a  naked  power,  to  be  effectual,  must 
be  the  act  of  the  principal,  done  tn  his  name, 
and  be  such  an  act  as  the  principal  himself 
would  be  capable  of  performing  at  the  time 
the  act  was  done.  When  the  principal  dies 
(being  incapable  thereafterwards  of  perform- 
ing any  act  himself)*  all  powers  which  he  has 
conferred  upon  others,  and  which  must  be 
exercised  in  his  name  as  principal,  are,  of 
necessity,  revoked.  Such  jwwers  die  with 
him,  for  it  would  be  an  absurdity  to  allow  an 
act  to  be  done  in  the  name  and  as  tiie  act  of 
a  principal  who  was  dead  when  the  act  was 
done,— to  allow  an  agent  to  do  for  him  and 
in  hiS'  name  what  he  had  no  power  to  do  for 
himself.    Story,  Ag.  S  488. 

But  where  the  estate  or  interest  upon  which 
the  power  is  to  be  exercised  passes  with  it, 
and  vests  in  the  donee  of  the  power,  he  acts 
in  his  own  name.  The  estate  or  interest  be< 
ing  in  him,  he  can  convey  it  tu  his  own  name. 
He  is  not  a  substitute,  actixig  In  the  name  and 
place  of  another,  but  is  a  principal,  acting  in 
his  own  name,  by  virtue  and  in  pursuance 
of  powers  which  limit  his  estate  or  interest 
In  such  a  case  the  reason  which  limits  the 
I)ower  to  the  life  of  the  person  giving  it  no 
longer  exists,  and  the  rule  ceases  with  the 
reason  upcm  which  it  is  founded. 

In  Hunt  V.  Bousmanier,  8  Wheat  174,'  an 
attorney  in  tact  was  invested  with  authority 
to  sell  a  brig  at  sea,  and  pay  the  proceeds  to 
the  creditor.  It  was  held  in  that  case  (Chief 
Justice  Marshall  d^vering  the  opinion  of  the 
court)  that  the  death  of  the  principal  re- 
voked, the  power  of  attorney,  although  it  was 
lirevocable  in  his  lifetime,  by  reason  of  the 
interest  <^  the  creditor  in  its  execution.  The 
power  was  to  be  exercised  in  the  name  of  the 
principal,  and  this  could  not  be  done  after 
his  death. 

In  the  same  case,  when  it  was  decided  in 
the  trial  court,  Mr.  Justice  Story  said:  "When 
it  is  said  that  a  naked  power  is  extinguished 
by  the  death  of  the  person  creating  it  the 
language  is  meant  to  be  confined  to  those 
cases  in  which,  as  in  the  case  now  before  the 
court,  the  power  is  to  be  executed  in  the  name 
and  as  the  act  of  the  grantot,  and  not  of  the 
grantee."   2  Mason,  244,  B^ed.  Cas.  No.  6,889. 

In  the  case  of  University  v.  Finch,  18  Wall. 
106,  a  deed  of  trust  had  been  executed  before 
the  late  Civil  War  to  secure  a  debt  The 
grantors  were  residents  of  and  lived  in  one 
of  the  Confederated  States.  The  property 
was  k>cated  and  the  trustee  lived  in  the  state 
of  Missouri.  A  sale  was  made  during  the 
war.  It  was  (daimed  that  the  power  was 
revoked  by  the  war.  The  supreme  court  of 
the  United  States  denied  this,  and  held  that 
the  power  under  which  the  sale  was  made 
*'was  irrevocable.'* 
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In  Berry  t.  Skinner,  30  Md.  567,  it  was  held 
that  the  power  of  sale  given  in  a  mortgage 
was  not  revoked  by  the  insanity  of  the  mort- 
gagor; that  neither  his  insanity  nor  death 
would  in  any  manner  interfere  with  the  mort- 
gagee's right  to  execute  the  power  of  sale  in 
the  mode  and  manner  stipulated  by  the  par- 
ties; and  the  reason  given  was  ttiat  a  power 
''coupled  with  an'  interest,  so  that  it  can  be 
executed  in  the  name  of  the  donee  or  trustee, 
is  irrevocable." 

Washburn,  in  his  work  on  Real  Property 
(volume  2,  side  p.  499),  says,  in  discussing  the 
power  of  sale  given  in  a  mortgage,  that  "such 
a  power  is  coupled  with  an  interest,  and  is 
appendant  to  the  estate,  and  irrevocable.  It 
consequently  passes  with  the  estate  by  assign- 
ment; nor  does  it  die  with  the  mortgagor.*' 

In  Hunt  V.  Bousmanier,  cited  above,  Ohief 
Justice  Marshall  said:  ''We  know  that  a  pow- 
er to  A.  to  sell  for  the  benefit  of  B.,  ingrafted 
on  an  estate  conveyed  to  A.,  may  be  exercised 
at  any  time,  and  is  not  affected  by  the  death 
of  the  person  who  created  it" 

Perry  on  Trusts  (section  602)  says:  "It 
is  a  universal  rule  that  a  power  coupled  with 
an  interest  is  irrevocable;  and  as  a  power  of 
sale  inserted  in  a  mortgage  or  deed  of  trust  to 
a  creditor  to  secure  a  debt,  or  to  a  third  per- 
son for  his  benefit,  is  a  power  coupled  with  an 
interest,  it  cannot  be  revoked  by  any  act  of  the 
grantor  or  donor  of  the  powef.  Not  even  the 
death  or  the  insanity  of  the  grantor  or  donor 
will  annul  or  suspend  its  exercise.  ^  The  debt 
remains;  the  right  or  Men.  on  the  property  re- 
mains; and  the  power  is  coupled  with  them. 
In  other  words,  the  powar  is  annexed  to  the 
property,  and  is  an  irrevocable  part  of  the  se- 
curity, and  goes  with  it" 

The  power  of  sale  conferred  upon  the  trustee 
in  a  deed  of  trust  being  irrevocable,  the  death 
of  no  one  nor  all  of  the  parties  to  it  could  af- 
fect the  right  of  the  creditor  or  his  personal 
representatives  to  bave  the  power  of  sale  en- 
forced.  If  the  trustee  died  before  executing 
the  power  of  sale,  and  there  was  no  provision 
made  in  the  trust  for  some  other  person  to 
exercise  that  power,  resort  to  a  couvt  of  equi- 
ty would  have  been  necessary  (as  the  law  was 
at  the  time  the  deed  of  trust  in  question  was 
executed)  for  the  appointment  of  another  trus- 
tee, or  to  have  a  sale  made  by  a  commis8i(»ier 
of  the  court  In  either  case,  howevo*,  the 
sale,  when  made,  must  as  far  as  practicable, 
be  in  the  manner  and  upon  the  terms  prescrib- 
ed by  the  deed  of  trust  Crenshaw  v.  Seig- 
fried,  24  Grat  272.  279. 

In  the  deed  of  trust  under  consideration,  to 
avoid  the  necessity  of  resorting  to  a  court  of 
equity  if  the  trustee  died  before  executing  the 
power  conferred  upon  him,  the  trust  expressly 
conferred  the  power  of  sale  upon  liis  perscmal 
representative. 

The  fact  that  the  power  to  sell  and  the  es- 
tate or  interest  coupled  with  it  were  after- 
wards separated,  the  power  passing  by  the 
terms  of  the  trust  to  the  personal  representa- 


tive of  the  trustee,  and  the  estate  or  interest 
descending  to  his  heirs,  did  not  revoke  the 
power  of  sale  any  more  than  it  reconveyed  the 
estate. 

Although  the  personal  representative  of  the 
trustee  was  not  clothed  with  the  estate  or  in- 
terest conveyed  by  the  deed  of  trust,  a  sale  by 
him,  if  made,  in  pursuance  of  the  trust,  would 
divest  the  heirs  of  the  trustee  of  the  title  or 
interest,  and  invest  the  purdiaser  therevrith, 
by  virtue  of  the  provisions  of  the  deed  of  trust 
and  the  deed  of  the  personal  rtupresentative  to 
the  purchaser.  Bank  v.  Eldridge,  115  Masa 
424,  428;  Carrington  v.  Gk>ddin,  13  Grat,  at 
page  601,  etc 

In  the  case  of  White  v.  Stephens,  77  Ma 
452,  where  the  deed  of  trust  iHTOvided  that  in 
case  of  the  absence,  death,  refusal  to  act,  or 
disability  in  any  wise  of  the  trustee  named 
therein,  the  then-acting  sheriff  of  the  county 
should,  at  the  request  of  the  holdar  of  the  note 
secured,  sell  the  property,  and  execute  a  deed 
to  the  purcfaastf  ,  the  condition  npoa  which  the 
sheriff  was  authc^sed  to  sell  having  ailsai, 
he  sold  and  conv^ed  the  iHX>perty.  The  valid- 
ity of  his  sale  was  attacked,  but  the  court 
said:  "In  the  case  at  bar  the  title  passed  from 
the  grantor  to  the  trustee  named  in  the  deed 
of  trust  as  a  security  for  the  debt  snd  was 
subject  to  be  divested  upon  the  execution  of 
the  power  by  ttie  sheriff,  and  the  conveyance 
of  the  flberiff  was  not  required  to  be. made  In 
the  name  of  the  grantor  in  the  titet  deed;  and 
the  well-known  rule  announced  in  Hunt  v. 
Bousmanier,  that  an  attorney  in  fact  cannot 
execute  a  conveyance  in  the  name  of  his  prin- 
cipal, after  the  death  of  the  principal,  is  there- 
fore inapplicable  here."  The  sheriflPs  sale 
and  conveyance,  which  were  made  in  pursn-. 
ance  of  the  trust,  were  held  valid.  See  Beal 
V.  BhUr,  33  Iowa,  318,  321;  Claik  v.  WUson, 
63  Miss.  119, 128,  129. 

We  do  not  think  that  the  power  of  sale  was 
revoked  by  the  death  of  the  grantor  in  the 
deed  of  tru0t  but  continued  in  full  force,  for 
the  benefit  of  the  creditor  whose  d^t  was  se- 
cured by  it 

The  personal  representative  of  the  trustee 
sold,  and  made  a  conveyance.  His  deed  re- 
cites that  the  conditions  upon  which  he  was 
authorized  to  sell  had  arisen,  and  that  the 
sale  was  made  in  pursuance  of  the  trust  Ob- 
jection was  made  to  the  introduction  of  this 
deed  in  evidence,  and  afterwards  a  motion 
was  made  to  exclude  it  upon  the  groundis 
that  it  was  made  in  the  exercise  of  a  naked 
power,  that  there  was  no  evidence  that  a 
sale  was  ever  made  under  the  trust,  and  that 
the  recitals  in  the  deed  were  not  evidence  of 
the  fiicts  recited. 

The  trustee  in  a  deed  of  trust  takes  a  legal, 
though  a  defeasible,  title;  and  a  deed  from 
him  to  a  purchaser  conveys  an  absolute  es- 
tate in  a  court  of  law,  whether  the  conditiooB 
of  the  trust  deed  have  been  complied  with 
or  not  though  a  different  rule  prevails  in  a 
court  of  equity.    Taylor  v.  Bang,  6  Munf.  358; 
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Harrlfl  v.  Harris,  M.  867;  Pownal  y.  Taylor, 
10  Leigh,  172,  183. 

But  the  personal  representatlye  of  the  trus- 
tee being  clothed  with  a  naked  power,  not 
coupled  with  an  Interest,  and  his  right  not  be- 
ing absolute,  but  conditional,  his  deed  would 
not  invest  a  purchaser  from  him  with  title, 
unless  the  conditions  existed  upon  which  a 
sale  was  authorized,  and  the  sale  was  made  in 
accordance  with  the  terms  of  the  trust  The 
burden  of  proving  these  facts  was  upon  the 
party  claiming  under  the  deed,  and  the  re- 
citals in  the  deed,  unless  made  so  by  statute, 
were  not  prima  fade  evidence  of  the  exist- 
ence of  such  facts. 

Few  principles  of  law  are  more  firmly  set- 
tled than  that  In  the  case  of  a  naked  power, 
npt  coupled  with  an  Interest,  the  law  fe- 
qulres  that  eveiy  prerequisite  to  the  exercise 
of  the  power  should  precede  it;  that,  when 
the  validity  of  a  deed  depends  upon  acts  In 
pals,  the  party  claiming  under  It  is  bound  to 
prove  performance  of  those  acts;  and  that, 
unless  there  be  some  statute  making  the  re- 
citals .in  the  deed  of  the  person  making  the 
sale  prima  fade -evidence  of  the  regularity  of 
the  proceedings,  the  acts  In  pais  relied  on  to 
sustain  the  sale  must  be  proved  by  evidence 
aliunde.  Flanagan  v.  Grlmmet,  10  Grat  421, 
425,  426,  and  cases  cited;  Walton  v.  Hale,  9 
Grat  194,  197,  198;  Reusens  v.  Lawson,  91 
Va.  226,  236,  21  S.  B.  347;  Deputron  v. 
Young,  134  U.  S.  241,  266,  257,  10  Sup.  Ct 
539. 

The  case  of  Roblnett  v.  Preston,  4  Grat 
141,  Is  relied  on  as  authority  for  dispensing 
with  such  proof.  That  was  the  sale  of  land 
by  a  sheriff  under  an  execution.  Actual  pos- 
session had  been  taken  and  held  by  the  party 
claiming  under  the  sale  and  deed  of  the  sher- 
iff, for  a  suflSclent  length  of  time  to  bar  a  re- 
covery by  the  original  owner  if  the  possession 
could  be  considered  adverse  to  his  title.  In 
that  case,  to  support  the  possession,  the  pre- 
sumption of  the  regularity  of  the  proceedings 
was  allowed.  But  In  this  case  no  such  pos- 
session is  shown.  There  is  no  evidence  in  the 
case  that  the  plaintiffs,  or  those  through 
whom  they  daim,  ever  took  actual  possession 
of  the  land  under  that  deed.  The  sale  pur- 
ports to  have  been  made  In  1813.  The  deed 
was  made  In  1830.  This  action  was  brought 
In  189a  No  possession  under  it  is  shown. 
To  hold  that  the  redtals  in  that  deed  are 
prima  facie  evidence  of  the  existence  of  the 
facts  redted  under  these  circumstances  would 
violate  every  prlndple  of  law  applicable  to 
deeds  executed  under  a  naked  power. 

The  motion  of  the  defendant  to  exclude 
ought  to  have  been  sustained. 

The  eighth  bill  of  exceptions  is  based  upon 
the  action  of  the  court  In  giving  four  instruc- 
tions asked  for  by  the  plaintiffs,  and  in  re- 
fusing to  give  five  of  the  eleven  instructions 
asked  for  by  defendant 

Whether  the, action  of  the  court  In  giving 
the  plaintiffs'  Instruction  numbered  1,  and  in 
refosing  to  give  the  defendant's  Instructions 


numbered  9  and  10,  was  correct  or  not,  de- 
pends upon  the  question  whether  the  defend- 
ant's possession  of  the  land  in  controversy 
was  under  color  of  title,  or  only  und^  daim 
of  right  or  title. 

The  defendant  claimed  the  land  In  contro- 
versy under  a  deed  whidi  conveyed  a  certain 
tract  of  land  known  as  the  *^lctoria  Furnace 
Property."  The  metes  and  boundaries  of  the 
land  conveyed  were  not  set  out,  but  it  was 
described  as  the  same  land  which  Crenshaw 
and  others,  the  vendors  of  the  defendant,  had 
purchased  from  Jordon  and  others,  and 
which  the  last-named  parties  had  porChased 
in  a  chancery  cause,  and  which  had  been 
conveyed  to  them  by  a  commissioner  of  the 
court,  and  to  these  deeds  reference  Is  maAe  in 
the  deed  to  the  defendant  The  land  con- 
veyed to  the  defendant  was  described  to  be 
the  rii^t,  title,  and  Interest  of  the  vendon  in 
and  to  the  said  Victoria  Furnace  property,  as 
set  forth  and  described  In  said  deed  from 
Henry  W.  Murray,  special  commissioner,  etc. 
The  land  In  controversy  la  not  covered  by  the 
deed  to  the  defendant,  nor  by  the  deeds  of 
those  under  whom  he  claims.  The  e^dence 
tends  to  show,  that  in  the  year  1866  or  1867 
the  then  owners  of  the  Ylctoila  Furnace  prop- 
erty had  a  survey  made  of  the  properly 
claimed  by  them,  and  that  the  land  In  con- 
troverqr  was  embraced  within  that  survey; 
that  the  land  in  controversy  bad  prior  to  that 
time  been  treated  and  used  as  a  part  of  the 
furnace  property;  that  the  purchasers  of  the 
land  had  been  shown  the  survey  and  plat  in 
question,  as  showing  the  boundaries  of  the 
furnace  property,  before  they  purchased;  but 
no  reference  was  made  to  it  in  any  of  the 
conveyances  of  the  Victoria  Furnace  proper- 
ty, nor  was  it  ever  conveyed  by  the  metes 
and  boundaries  of  th^  survey  and  i^t  re- 
ferred to. 

The  evidence  also  tended  to  show  that, 
after  the  survey  and  map  were  made,  the 
subsequent  owners  of  the  furnace  property 
claimed  the  land  In  controversy  as  a  part  of 
the  furnace  tract,  and  exercised  acts  of  own- 
ership up<m  It;  but  the  evidence  as  to  the 
continuity  and  extent  of  these  acts  of  owner- 
sliip  Is  conflicting.  During  this  period  there  Is 
no  pretense  that  the  plaintiffs  had  actual 
possession  of  any  part  of  the  land  in  contro- 
versy. 

Upon  this  state  of  facts,  or  rather  upon  the 
evidence  tending  to  show  these  facts,  the  de- 
fendant claimed  that  it 'had  color  of  title  to 
the  land  in  controversy,  and  that  its  posses- 
sion of  a  part  of  the  land  was  possession  of 
all  the  land  claimed  by  it,  induding  the  land 
in  controversy. 

The  deed  of  the  defendant,  as  stated  above, 
did  not  embrace  the  land  in  controversy. 
While  the  description  Wai^  general,  and  the 
metes  and  boundaries  were  not  given,  the 
deed  referred  to  the  prior  conveyances  of  the 
same  property,  and  under  which  the  defend- 
ant daimed,  and  it  is  limited  to  the  lands 
covered  by  and  eoofbraced  In  those  deeds. 
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Tbe  Bunrey  and  plat  made  by  the  owners  of 
the  Victoria  Furnace  property,  In  1866  or 
1867,  not  haying  been  made  a  part  of  the  snb- 
segnent  conveyances  of  the  property,  and  the 
land  not  having  been  conveyed  by-.the  metes 
and  boundaries  given  In  that  survey  and  plat, 
they  cannot  be  looked  to  in  ascertaining  what 
land  was  covered  by  the  defendant's  deed. 
They  are  not  parts  of  the  deed,  and  parol 
evidence  in  a  court  of  law  is  not  admissible 
to  show  that  land  not  embraced  in  tbe 
deed  was  intended  to  be  conveyed  by  it  To 
allow,  this  would  violate  the  settled  rule  that 
the  terms  of  a  writing  cannot  be  contradict- 
ed or  varied  by  verbal  evidence.  If  there 
was  a  mutual  mistake  in  the  execution  of  the 
deed,  it  must-^be  corrected  by  consent  or  in 
a  court  of  equity;  and,  until  so  corrected,  the 
rights  of  the  parties  are  limited  by  the  deed 
as  written. 

The  defendant  must  be  held  to  have  color 
of  title  only  to  the  lands  embraced  within  its 
deed.  Color  of  title  necessarily  implies  that 
the  party  relying  upon  it  must  claim  under 
something  that  has  the  semblance  of  title.  A 
private  survey  a^d«map,  never  recorded,  not 
referred  to  or  made  a  part  of  the  deed  under 
which  the  party  relying  on  it  claimed,  can- 
not be  considered  color  of  title.  Creokmur  v. 
Greekmur,  75  Ya.  430,  438-140;  Shanks  v. 
Lancaster,  5  Grat.  110;  Ang.  Lim.  §  404; 
Sedg.  &  W.  Tr.  Title  Land,  §§  762,  772;  Hutch. 
Land  Titles,  S  389. 

The  survey  and  map  were  proper  evidence 
to  show  the  character  of  the  defendailt's 
claim  of  right  or  title.  If  it  and  those  under 
whom  it  claims  were  continuously  in  adverse 
possession  of  the  whole  or  any  part  of  the 
land  in  controversy  for  the  statutory  period 
prior  to  the  institution  of  this  action,  then  itp 
title  to  the  land,  to  the  extent  that  it  and 
those  imder  whom  it  claims  had  occupied,  cul- 
tivated, inclosed,  or  otherwise  excluded  the 
owner  from  it,  became  perfect;  but,  if  such 
occupancy  did  not  extend  to  the  whole  of  the 
land  in  controversy,  its  possession  would  be 
limited  to  the  land  so  held,  and  could  not  be 
extended  to  the  residue  of  the  land  in  con- 
troversy, as  would  have  been  the  case  if  the 
possession  had  been  taken  and  held  under 
color  of  title,  instead  of  claim  of  right  to 
title  only. 

Instruction  No.  1,  given  by  the  court  at  the 
request  of  the  plaintiffs,  was  framed  in  ac- 
cordance with  the  foregoing  views,  correctly 
stated  the  law,  and  was  properly  given.  The 
defendant's  instructions  Nos.  9  and  10,  being 
in  conflict  with  these  views,  were  properly  re- 
fused. 

But  if  the  survey  and  map,  under  the  facts 
of  this  case,  could  be  held  to  be  color  of  ti- 
tle, so  that  the  possession  of  a  part  of  the 
land  in  ^ntroversy  would  have  been  posses- 
sion of  the  whole,  no  injury  resulted  to  the 
defendant  from  the  action  of  the  court  In  Its 
rulings  upon  the  instructions  numbered  1,  9, 
and  10. 

Tl)e  jury  were  of  opinion  that  the  defendant 


and  those  under  whom  ^  claimed  had  not 
been  in  the  adverse  possession  of  any  part  of 
the  land  In  controversy  for  15  years  prior  to 
the  institution  of  this  suit  Being  unable  to 
show  that  it  had  perfected  its  title  to  any 
part  of  the  land  in  controversy  by  adverse 
possession,  no  harm  could  possibly  have  re- 
sulted to  it  from  the  court's  refusal  to  in- 
struct that  a  possession  of  part  of  the  land  in 
controversy  was  a  possession  of  the  whole, 
for,  if  the  court  had  so  instructed,  the  result 
would  have  been  the  same,  in  the  view  the 
jury  took  of  the  evidence. 

The  long-continued  possession  of  the  de- 
fendant and  those  under  whom  it. claims  of 
the  Victoria  Furnace  property  proper— that 
is,  of  the  land  it  claimed  outside  of  the  land 
in  controversy— could  not  be  regarded  as  pos- 
session of  the  land  in  controversy,  even  *if 
its  title  papers  covered,  as  they  did  not,  the 
land  in  controversy. 

Wher^  there  are  conflicting  titles,  if  the 
junior  claimant  settles  within  his  boundary, 
but  outside  of  the  interlock  or  land  in  con- 
troversy, he  gains  no  actual  possession  of  the 
land  in  controversy,  whether  the  possession 
of  the  senior  claimant  be  actual  or -construct- 
ive only.  Where  there  is  no  controversy,  the 
rule  that  possession  of  part  is  possession  of 
the  whole  is  to  be  taken  in  i^erence  to  the 
entire  tract;  but,  where  there  is  a  conflict 
of  titles,  it  is  to  be  taken  in  reference  to  such 
conflict.  Without  actual  possession  of  some 
part  of  the  land  in  controversy,  the  junior 
claimant  can  gain  no  i>ossession  of  that  sub- 
ject against  the  better  right  of  the  senior 
claimant  If  the  law  were  otherwise,  as  was 
said  by  Judge  Bdldwin,  the  lawful  owner 
might  be  disseised,  not  only  without  his 
knowledge,  but  without  the  means  of  acquir- 
ing it  Taylor  v.  Bumsides,  1  Grat  169,  200 
(side  p.  196). 

Without  discussing  in  detail  the  action  of 
the  court  in  giving  and  refusing  the  other  In- 
structions given  and  refused^  it  is  sufficient 
to  say  that,  under  the  facts  of  this  case,  the 
rulings  of  the  court  upon  these  instructions 
were  correct 

The  judgment  of  the  circuit  court  must  be 
reversed,  and  the  cause  remanded  for  a  new 
trial  to  be  had  in  accordance  with  this  <^in- 
ion. 


(W  Va.  364) 
COLDIRON  et  aL  v.  ASHEVILLH  SHOE  CO. 
(Supreme  Court  of  Appeals  of  Virginia.    July 
9,  1896.) 

EQUITT^-EviDBNCB— JUDOMKNT  LlKX. 

1.  The  entire  answer  of  a  defendant  to  a  bill 
in  eouity.  which  is  responsive  to  the  allegations 
of  the  bill  or  to  interrogatories  filed  therewith, 
is  to  be  considered  as  evidence  for  defendant, 
and  to  be  taken  as  true,  unless  overcome  by  the 
testimony  of  two  witnesses,  or  one  witness  and 
corroborating  circumstances,  or  by  documenta- 
ry evidence. 

2.  Under  Code,  f  8667,  providing  for  judg- 
ment liens  on  lands  of  or  to  which  the  defendant 
is  possessed  or  entitled  at  or  after  the  date  of 
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the  judsiaenti,  the  judfpment  creditor  is  not  a 
pnrcliaaer,  and  aeqnires  no  greater  righta  than 
the  debtor,  and  cannot  subject  to  hia  judgment 
lands  which  the  debtor  holds  as  agent  for  those 
rightfully  entitied  thereto. 

Appeal  from  circuit  court,  Lee  county;  W. 
T.  MiUer,  Judge. 

Bill  by  the  AsheTllle  Shoe  CJompany 
against  W.  S.  CJoldiron  and  others.  Decree 
for  complainant,  and  defendants  appeal 
Reversed. 

Bullitt  A  Kelly,  Mathews  A  Maynor,  and 
Orr  &  BlaakeDBb^,  fw  appellants.  Duncan 
&  Hyatt,  Pennington  Bros.,  J.  H.  Fulton, 
and  A.  U  PrideoMHreb  f <Hr  appellee. 

BISLY,  J.  The  liability  of  certain  lands 
in  Lee  conlity  for  the  payment  of  judgments 
recorered  against  J.  J.  Kelly,  Sr.,  is  the  mat- 
ter for  determination  in  this  ease.  These 
lands  were  purchased  with  the  proceeds  of 
other  lands  in  Wise  county,  that  had  be- 
longed to  Kelly.  In  determining  this  mat- 
ter, the  main  question  for  consideration  is 
whether -Kelly  did  in  fact  convey,  in  188^ 
to  his  daughter  Rebecca  Ooldiion  and  to  his 
son  James  F.  Kelly  his  land  hi  Wise  coun- 
ty, which  is  designated  in  the  record  as  the 
**Moon-KeUy  Tract,"  for  upon  the  decision 
of  that  question  the  case,  in  our  view,  main- 
ly turns.  It  appears  that  Kelly,  Sr.,  owned 
a  number  of  tracts  of  land  in  Wise  county, 
and,  being  attacked  in  1881  with  a  danger- 
ous malady,  determined,  instead  of  making 
a  will,  to  divide  up  and  convey  his  lands  to 
his  children.  Conveyances  to  this  effect  are 
in  the  record,  all  of  which  bear  date  on  Sep- 
tember 1,  1884,  and  were  acknowledged  be- 
fore the  same  notary  public  on  March  4, 
1885.  Among  these  conveyances  are  the 
deeds  to  Rebecca  Coldiron  and  James  F.  Kel- 
ly for  the  Moon-Kelly  tract  of  land.  They 
bear  the  same  date,  and  were  aclmowledged 
before  the  same  notary  public,  and  on  the 
same  day.  as  the  other  deeda  Some  of 
these  deeds  were  recorded  in  a  short  time 
thereafter,  while  others  were  not  recorded 
for  several  years,  and  others,  still,  were  nev- 
er recorded.  Among  the  last  are  the  deeds 
to  Rebecca  Ooldiron  and  James  F.  Kelly.  It 
is  not  questioned  that  they  were  eiLecuted 
and  acknowledged  as  they  purport  to  have 
been;  but  it  is  claimed  by  the  appellees, 
who  are  the  judgment  creditors,  that  they 
were  never  delivered,  and  ccMisequently  that 
the  land  remained  the  property  of  the  gran- 
tor. The  Ashevllle  Shoe  Company,  having 
recovered,  in  1801,  a  judgment  against  Kel- 
ly, St.,  filed  its  original  and  amended  bills  to 
enforce  the  lien  thereof  against  the  lands  in 
Lee  coimty,  which^  it  averred,  he  had  bought 
of  James  B.  Richmond  and  John  M.  John- 
son, and  fully  paid  for,  but  had  not  obtained 
the  legal  title  The  bill  expressly  charged 
that  he  was  seised  and  possessed  of  these 
lands  in  his  own  right,  and  required  him  to 
answer  the  bill  upon  oath.  The  complainant 
giibseguently  filed  a  supplemental   bill,   in 


wt^dh  It  alleged  that  Kelly,  Sr.,  *liad  sold, 
but  not  conveyed,"  the  land  bought  of  Rich- 
mond to  his  son  James  F.  Kelly  and  to  W.  S. 
Coldiron,  the  husband  of  his  daughter  Re- 
becca, and  the  land  bought  of  Johnson  to  his  , 
son  David  Kelly  and  to  Sampson  Bishop, 
the  husband  of  his  daughter  Jemima,  and 
charged  that  the  "said  sales"  were  made 
without  consideration  deemed  valuable  in 
law.  It  called  upon  W.  S.  Coldiron,  Rebec- 
ca Coldiron,  James  F.  Kelly,  Sampson  Bish- 
op, Jemima  Bishop,  and  David  Kelly,  who 
were  made  defendants,  and  upon  J.  J.  Kel- 
ly, Sr.,  to  answer  the  bill  upon  oath,  and  to 
answer  also  upon  oath  a  number  of  special  In- 
terrogatories. Among  these  w^e  the  follow- 
ing, which  were  respectively  designated  as 
••B,"  ••F,"  and  "H":  ''Do  you  and  each  of 
you  state  what  land  or  lands  or  interests  in 
real  estate  J.  J.  Kelly,  Sr.,  now  owns  or 
claims  to  own,  and  give  a  full  description  ; 
thereof;  also,  what  Ihnd  or  lands  or  Interest 
in  real  estate  derived  by  sale  or  gift  or  deeds 
from  J.  J.  Kelly,  Sr.,  you  or  your  respective 
wives  own  or  have  or  pretend  or  claim  to 
have  or  own."  'If  any  such  ownership  or 
claim  of  ownership  Is  discovered,  do  you  and 
each  of  you  atate  your  respective  knowl- 
edge, information,  and  belief  fully  and  with- 
out shifts  or  reservation  as  to  the  value 
thereof,  and  as  to  the  consideration  given 
or  to  be  given  therefor,  its  real  value,  and 
every  other  fact  in  relation  thereto."  'T>o 
you  or  any  of  you  know  or  believe  or  have 
you  heard  of  anything  not  heretofore  stated 
by  you  which  will  throw  any  light  on  the 
matters  mentioned  in  any  part  of  this  bill, 
or  in  the  original  or  in  the  amended  bill 
heretofore  filed  in  this  cause?  If  so,  state 
fully  what  you  know,  have  heard,  or  be- 
lieve." 

J.  J.  Kelly,  Sr.,  filed  a  full  and  explicit  an-  ' 
swer  to  the.  original,  amended,  and  supple^ 
mental  bills.  His  co-respondents,  W.  S.  Cold- 
iron,  Rebecca  Coldiron,  James  F.  Kelly, 
Sampson  Bishop,  Jemima  Bishop,  and  David 
Kelly,  filed  brief  answers,  in  which  th^  re- 
ferred to  and  adopted  the  answer  of  Kelly, 
Sr.,  as  their  answer,  and  averred  that  the 
statements  therein  contahied  were  true. 
Kelly,  Sr.,  in  his  answer  to  the  several  bills, 
and  special  interrogatories,  after  denying  that 
he  was  seised  or  possessed  of,  or  had  any 
right  to,  or  any  beneficial  Interest  In,  any 
real  estate  whatsoever  in  Lee  county,  an- 
swered that  the  said  lands  were  bought  for 
Rebecca  Coldiron  and  James  F.  Kelly  with 
the  proceeds  of  sale  of  the  Moon-Kelly  tract 
of  land,  hi  Wise  county,  which  he  had  con- 
veyed to  them  in  1884,  and  had  sold  for  them 
to  £.  B.  Moon  hi  1888.  He  furth»  answered 
that  he  had  divided  his  lands  hi  Wise  county 
among  his  children,  and  conveyed  the  same 
to  them,  as  hereinbefore  mentioned,  and  filed 
the  deeds  or  all  that  are  material  to  this  con- 
troversy. He  stated,  further,  that  "the  said 
deeds  were  delivered  to  the  said  children 
shortly  after  the  dates  of  .the  acknowledg- 
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mentB  thereof,  and  that,  ever  .since,  the  lands 
therein  respectiyely  conveyed  have  been  con- 
sidered and  have  been  the  lands^of  his  said 
children,  respectively."  The  only  witness  ex- 
amined by  the  complainant  to  disprove  a  de- 
livery of  the  deeds  was  F.  M.  Clarkston,  a 
son-in-law  of  Kelly,  Sr.,  and  to  whose  wife 
one  of  the  conveyances  was  made.  He  tes- 
tified that  he  did  not  know  anything  about 
their  delivery,  and  did  not  know  that  he  ever 
heard  of  it  His  testimony,  at  best,  is  mere 
negative  evidence,  for  he  did  not  say  that  the 
deeds  were  not  delivered,  but  merely  that  he 
did  not  know  that  he  had  ever  heard  of  their 
delivery.  It  is  manifest  that  he  misappre- 
hended the  purport  of  the  question,  for  the 
deed  t^  his  wife  was  recorded,  and  the  land 
conveyed  by  it  to  his  wife  was  subsequently 
sold  and  conveyed  by  him  and  her  to  the 
Virginia  Coal  &  Iron  Company. 

The  conduct  of  the  parties  In  dealing  with 
the  land  was  much  relied  on  to  overthrow 
the  answers.  The  record  shows  that  although 
Kelly,  Sr.,  had  conveyed  the  Moon^Kelly 
tract  of  land  to  Rebecca  Coldiron  and  James 
F.  Kelly,  in  18S4,  he  conveyed  it  to  BulliU  & 
McDowell,,  a  pronainent  law  firm,  by  deed 
dated  March  24,  1S88;  and  that  Moon,  clahu- 
ing  that  Kelly  had  agreed  to  sell  the  land  to 
him  on  March  23,  1887,  brought  suit  to  re- 
scind the  sale  to  Bullitt  &  McDowell,  and 
annul  their  deed.  This  the  court  refused  to 
do.  Negotiations  subsequently  ensued  be- 
tween Kelly,  Bullitt  &  McDowell,  and  Moon, 
with  the  result  that  Bullitt  &  McDowell  re- 
conveyed  the  land  to  Kelly;  and  he,  on  Oc- 
tober 14,  1888,  conveyed  it  to  Moon  for  the 
price  of  $55,503.68,  for  which  amount  two 
notes  were  given,  payable  to  Kelly,  one  be- 
ing for  $10,838.33,  and*  the  other  for  $44,- 
725.35,  which  was  secured  on  the  land.  It  is 
stated  in  the  answer  that  the  sale  and  con- 
veyance of  the  land  by  Kelly  In  his  own 
name,  instead  of  in  the  names  of  Rebecca 
Coldiron  and  James  F.  Kelly,  to  whom  he 
had  conveyed  it,  were  by  their  direction,  and 
are  explained  upon  the  ground  that  their 
deeds  had  not  been  recorded,  and  they 
thought  that  a  better  sale  could  be  made  of 
the  land  as  a  whole  than  by  a  separate  sale 
of  their  respective  parts  of  it  The  land  be- 
ing the  property  of  Rebecca  Coldiron  and 
James  F.  Kelly,  by  virtue  of  the  conveyances 
made  of  it  to  them  by  their  father  hi  1884, 
it  followed  that  the  proceeds  of  its  sale  to 
Moon  likewise  belonged  to  them;  and  their 
father  held  the  notes,  by  operation  of  law, 
in  trust  for  their  benefit 

The  answer,  in  further  response  to  the  bill, 
states  that  Kelly,  St.,  after  consultation  with 
James  B\  Kelly  and  Rebecca  Coldiron  and  her 
husband,  purchased,  In  February,  1889,  from 
Richmond  and  Johnson;  the  lands  in  Lee 
county,  which  it  is  sought  in  this  suit  to  sub- 
ject to  the  payment  of  the  judgments  against 
K^y,  for  the  benefit  of  his  said  two  children, 
and  paid  for  the  same  with  the  notes  given 
6y  Moon  for  the  land  in  Wise  county,  the  en- 


tire note  for  $10,838.33  being  assigned  for 
such  puit>08e,  and  so  much  of  the  note  for  $44,- 
725.35  as  was  sufiident  to  pay  the  balance  of 
the  purchase  mcHiey,  and  they  took  possessicm 
of  the  lands  so  purchased.  The  title  bonds, 
however,  were  taken  by  Kelly  In  his  own 
name,  but  never  recorded.  Afterwards,  on 
Jime  2,  1890,  he  assigned  and  transferred, 
with  the  consent  of  Reljecca  Coldiron,  the  title 
bond  for  the  land  bought  of  Richmond  to  her 
husband,  W.  S.  Coldiron,  and  to  James  F. 
Kelly;  and  on  June  30,  1890,  he  assigned  and 
transferred  the  title  bond  for  the  land  bought 
of  Johnson  to  Jemima  Bishop  and  David  Kel- 
ly. Tills  last  bond  was  so  assigned  by  dh%c- 
tion  of  the  parties  Interested  in  pursuance  of 
an  exchange  of  lands  that  had  taken  phice  be- 
tween a  part  of  them,  and  of  an  agreement 
between  the  children  to  make  a  better  provi- 
sion for  William  Kelly,  whose  property,  an 
old  mill,  acquired  In  the  <llvlBlon  made  by  Kel- 
ly, (Sr.,  of  his  lands  among  his  children  in  1884, 
had  turned  out  to  be  practically  valueless, 
while  the  Moon-Keily  land  had  rapidly  appre- 
ciated beyond  all  expectation.  In  consequence 
of  the  speculation  In  mineral  lands.  Evidence 
was  Introduced  by  the  complainant  to  the  ef- 
fect that  Kelly,  Sr.,  In  1893  or  1894,  had  rep- 
resented to  the  circuit  court  of  Lee  comity, 
when  presented  as  surety  on  some  oflidal 
bond,  and  also  to  Hamblen,  to  whom  he  be- 
came surety  on  the  bonds  of  his  son-in-law 
Clarkston,  for  the  purdiase  of  a  tract  of  land, 
that  he  was  the  owner  of  the  lands  in  Lee 
county,  and  was  worth  from  $40,000  to  $50,- 
000;  but  it  was  not  shown  that  W.  S.  Cold- 
iron,  Rebecca  Ooidiron,  James  F.  KeUy,  Je- 
mima Bishop,  or  David  Kelly,  to  whom  the 
title  bonds  to  the  said  lands  were  assigned,  or 
any  of  them,  were  present  when  these  state- 
ments were  made,  or  ever  heard  of  them. 
This  was  certainly  not  competent  evidence  as 
against  them,  and  could  not  affect  their  rights. 
It  was  duly  excepted  to,  and  cannot  be  ccm- 
sidered.  It  was  also  claimed  tbat  when,  in 
1892,  the  lands  were  rented  out  by  the  court 
to  pay  Kane's  judgment  against  Kelly,  Sr., 
Coldiron  became  the  renter,  and  raised  no 
controversy  at  that  time  as  to  Kelly's  owner- 
ship of  the  land.  T^e  testimony  of  D.  C. 
Sewell,  who  was  the  commissioner,  does  not 
sustain  such  contention;  but,  on  the  con- 
trary, he  states  that  Coldiron,  shortly  before 
the  renting,  showed  him  what  he  took  to  be 
a  title  bond  from  Richmond  for  the  land,  and 
that  on  the  back  of  It  was  an  ''indorsement 
of  a  transfer  of  the  same  to  W.  S.  Coldiron, 
and  to  perhaps  others,"  and,  according  to  the 
impression  of  the  commissioner,  stated  at 
some  time  that  he  was  renting  his  own  land. 
The  answer  of  Kelly,  Sr.,  which  by  refer- 
ence thereto  and  adoption  by  the  said  claim- 
ants of  the  land  is  made  their  answer  also, 
is  responsive  to  the  allegations  of  the  several 
bills  of  complainant,  and  to  the  comprehen- 
sive and  searching  interrogatories  hereinbe- 
fore recited,  and  the  whole  of  it  Is  to  be  tak^ 
en  as  evidence  for  the  defendants.    It  cannc* 
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be  separaled*  mad  a  imrt  vegarded  as  eTi- 
dence  and  tbe  rest  rejected.  Morriaon's 
Elz'n  T.  arable  23  Qrat  842;  Ward's  ▲dm'r 
T.  Ooraett,9iya.67e,22&BL4M.  And,  be* 
tng  responslTe^  tbe  answer  Is  to  be  taken  as 
true,  unless  It  be  oTeroome  b j  tbe  testlmonj 
ef  two  witnesses,  or  one  witness  and  cor> 
roboratina  eirennstanees,  or  by  docniaentary 
evidence  alone.  Smith  r.  Smitb,  92  Va.  696» 
24  a  EL  280;  Thompson  r.  Olark,  81  Va.  422; 
and  Jones  t.  Abraham,  75  Ya.  408.  While 
tlie  condoct  of  the  parties  in  d.eallna  with  the 
bmds  both  In  Wise  and  Lee  counties  excites 
grave  sospidon,  yet  it  is  not  soffident  to 
overcome  the  effect  which  we  are  required, 
under  the  familiar  and  long-established  rule 
of  courts  qC  equity,  to  give  to  the  answer  as 
evidence.  It  is  therefore  to  be  taken  as  true; 
and,  being  true^  it  is  to  be  considered  as  es- 
tabllfihln^  that  KeUy,  Sr.,  hi  1884,  divided 
his  lands  In  Wise  county  amon^r  his  ehlldren, 
and  conveyed  the  same  to  them,  respectively. 
It  is  to  be  considered  as  establishlna  that  he 
made  and  delivered  to  Rebecca  Ooldiron  and 
James  F.  Kelly  deeds  for  the  Moon^Kelly 
land,  from  which  it  follows  that,  upon  the 
sale  thereof  to  Moon,  the  proceeds  of  the 
sale  became  their  property;  that  he  bought, 
after  consultation  with  them  and  for  their 
benefit,  from  Richmond  and  Johnson,  the 
lands  in  Lee  county,  with  the  proceeds  of 
sale  of  the  Moon-Kelly  land;  and  that,  al- 
though he  took  the  title  bonds  in  his  own 
name,  he  acquired  no  beneficial  interest  in 
these  lands,  but  merely  held  the  equitable 
title  in  trust  for  the  rightful  parties.  And 
the  fact  is  to  be  emphasised  that  all  this 
took  place,  not  only  prior'  to  the  recovery  of 
the  judgments  to  the  payment  whereof  it  is 
now  sought  to  subject  the  lands  in  Lee  coun* 
ty,  but,  so  fnr  as  appears  from  the  record,  be- 
fore the  debts  on  which  the  judgments  were 
recovered,  with  the  exception  of  one  debt, 
for  a  comparatively  small  amount,  were  even 
contracted.  The  conveyance  of  the  Moon- 
Kelly  land  to  Rebecca  Goldlron  and  James 
F.  Kelly  was  made  on  September  1, 1884.  It 
was  sold  and  conveyed  to  Moon  on  Octob^ 
16,  1888.  The  lands  In  Lee  county  were 
bought  from  Richmond  and  Johnson  in  the 
spring  of  1889,  and  were  paid  for  out  of  the 
notes  given  by  Moon;  and  the  assignment  of 
the  title  bonds  for  these  lands  was  made  by 
Kelly,  Br.,  to  the  parties  now  claiming  the 
lands,  in  June,  1890;  while  no  one  of  the 
judgments  was  recovered  prior  to  September, 
1891,  and,  with  a  single  exception,  no  one  of 
the  debts  was  contracted  earlier  than  1891. 
So  that  neither  when  the  Judgments  were  re- 
covered against  J.  J.  Kelly,  Sr.,  nor  when  the 
debts  were  contracted,  did  he  have  title  to, 
or  own  any  interest  whatever  in,  the  Moon- 
KeHy  land;  but  the  title  thereto  was  in 
Moon,  to  whom  it  had  been  sold  and  con- 
veyed for  a  full  and  valuable  consideration, 
and  the  deed  duly  recorded.  These  Judg- 
ments could  not,  therefore,  possibly  consti- 
v.258Jcno.S— 16 


tnte  liens  upon  it  And  It  is  to  be  added  Chat 
the  division  by  K^ly,  Sr.,  of  his  lands  In 
Wise  county  among  his  children,  was  made 
when  he  was  free  from  debt,  and  no  reason 
existed  why  he  might  not  lawfully  do  so. 
They  were  made,  too^  at  a  time  when  he  was 
si<dc  with  a  dangerous  disesse,  from  which 
his  recovery  was  uncertain,  and  ^^en  he 
could  not  have  meditated  the  perpetrtttlon  of 
a  fraud  upon  creditors  whose  debts  were  not 
contracted  until  several  years  afterwards. 

Inasmuch  as  the  lands  in  Lee  county  were 
bought  by  Kelly,  Sr«,  with  the  proceeds  of 
the  said  of  the  tract  of  land  in  Wise  county, 
which  he  had  previously  given  to  Rebecca 
Ooldiron  and  James  F.  Kelly,  when  he  had 
the  right  to  do  so,  they  were  entitled  to  the 
entire  beneficial  interest  in  the  said  hinds,  and 
he  had  no  interest  therein  upon  which  the 
Judgments  against  him  could  operate,  or 
which  could  be  subjected  to  their  payment,  or 
of  the  debts  upon  which  they  were  founded. 
Judgments  constitute  liens  only  on  such  real 
estate  of  the  debtor  of  or  to  which  he  is  pos- 
sessed or  entitled  at  or  after  the  date  of  the 
judgment  Code  Va.  §  3567.  Kelly  was  nei- 
ther possessed  of  nor  entitled  to  the  lands 
in  Lee^coxmty  when  the  Judgments  sought  to 
be  enforced  against  them  were  recovered.  He 
had  neither  the  possession  nor  any  beneficial 
Interest  in  them.  At  no  time  did  he  hold  any- 
thing beyond  the  mere  equitable  title,  and 
this  he  held  as  the  agent  of  the  parties  who 
were  rightfully  entitled  to  the  lands,  or  in 
trust  for  them;  and  no  statute  required  in 
such  case  the  recordation  of  the  title  bonds 
to  prevent  Judgments  against  him  from  at- 
tachhig  as  ll^is  on  the  landa.  '^A.uthortties 
without  number  might  be  cited  to  show,"  said 
Judge  Burks  in  Burst  v.  Nalle,  28  Grat  433, 
'that,  where  statutory  enactments  do  not  in- 
terfere, the  creditor  can  never  get  by  his 
Judgment  more  than  his  debtor  really  owns, 
and  to  this  he  will  be  confined,  as  he  should 
be»  by  courts  of  equity."  Equally  pertinent 
and  emphatic  is  the  language  used  by  Judge 
Staples  in  Floyd  v.  Harding,  28  Grat  407: 
'It  has  been  over  and  over  again  decided 
that  the  Judgment  creditor  can  acquire  no 
better  right  to  the  estate  than  the  debtor 
himself  has  when  the  judgment  is  recovered. 
He  takes  it  subject  to  every  liability  under 
which  the  debtor  held  it,  and  subject  to  all 
the  equities  which  exist  at  the  time  in  fkvor 
of  third  persons;  and* a  court  of  chancery  will 
limit  the  lien  of  the  Judgment  to  the  actual 
Interest  which  the  debtor  has  in  the  estate. 
The  creditor  is  in  no  sense  a  purchaser.  He 
has  no  equity  whatsoever  beyond  what  justly 
belongs  to  his  debtor.  His  claim  is  to  subject 
to  his  Uen  such  estate  as  the  former  owns, 
and  no  more.*' 

For  the  foregoing  reasons,  we  are  of  opin- 
ion that  the  circuit  court  erred  in  decreeing 
a  sale  of  the  lands  in  Lee  county  to  pay  the 
Judgments  against  J.  J.  Kelly,  Sr.,  and  for 
this  error  Its  decree  must  be  reversed. 
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(Supreme  Court  of  Appeals  of  Virginia.    July 

23,  1896.) 
Limitation  op  Actioxs— Proving  New  Pbomisb 

^COMMBNCRMBNT  OF  ACTION— PBOOBSd— 

Maturity  or  Dbbt. 

L  Under  Code,  ft  2922,  providing  that  a  new 
promise  may  be  shown  in  evidence  by  a  plain- 
tiff, without  pleading  it,  to  repel  the  bar  of 
the  statute  or  limitations,  pleaded  by  defend- 
ant, on  reasonable  notice  to  the  defendant  be- 
fore trial,  it  is  not  error  to  reject  such  evidence 
where  no  notice  has  been  gi^en. 

2.  The  provision  of  Ck>de,  §  3220,  that  pro- 
ce'BA  shall  be  issued  before  the  rule  day  to  which 
it  18  returnable,  is  mandatory,  and  a  writ 
issued  on  the  rule  day  to  which  it  ia  returnable 
in  void,  together  with  all  rules  and  proceedings 
based  thereon;  and  the. suing  out  of  the  writ 
being  the  commencement  of  the  action,  where  a> 
writ  so  issued  is  quashed,  and  a  new  writ  or- 
dered, and  served,  the  commencement  of  the 
aiction,  so  fat  as  relates  to  the  statute  of  limi- 
tatioufl,  dates  from  the  issuance  of  the  new 
writ. 

8.  As  to  the  time  when  a  cause  of  action 
sued  on  arose,  the  plaintiff  is  Jbound  by  148  own 
pleading  and  proofs,  though  he  might  at  his 
election,  on  the  facta  shown,  have  treated  the 
debt  as  maturing  at  ft  later  date. 

Error  to  hustings  court  of  Radford;  George 
E.  Gassell,  Judge. 

Action  by  R.  J.  Noel  against  Thonlas  J. 
Noel.  Judgment  for  defendant,  and  plaln- 
tiflT  brings  error.    AfBrmed. 

Phlegar  &  Johnson  and  Longley  &  Jordan, 
for  plaintiff  in  error.  J.  G.  Wysor,  for  de- 
fendant in  error. 

GARPWELL,  J.  This  is  an  action  of  as- 
sumpsit, brought  by  the  plaintiff  in  »ror  in 
the  hustings  court  of  the  city  of  Radford,  to 
recover  of  the  defoidant  in  error  a  balance  of 
$517,  as  due  on  the  price  and  value  of  certain 
goods  sold  and  delivered  by  the  plaintiff  to 
the  defendant  on  the  21st  day  of  November, 
1891.  The  memorandum  of  the  plaintiff's  at- 
torney directing  the  writ  to  issue  to  the  sec- 
ond November  rules,  and  the  declaration, 
were  filed  on  the  19th  of  November,  1894, 
which  was  the  second  rule  day  of  the  court 
The  writ  accordingly  issued  was  executed 
and  returned  on  that  day.  November  21, 
1894,  a  bill  of  particuhirs  was  filed  with  the 
clerk.  At  the  first  December  rules,  1894,  the 
following  rules  were  taken:  **Gomnion  order 
confirmed,  and  office  Judgment"  Upon  the 
calling  of  the  case,  on  the  13th  of  December, 
1894,  the  hustingB  court  quashed  the  process, 
because  it  appeared  on  its  face  to  have  is- 
sued on  the  rule  day  to  which  it  was  return- 
able, and  remanded  the  case  to  rules  for  a 
new  process.  At  the  second  December  rules, 
1894,  December  17th,  the  following  rules  ap- 
pear to  have  been  taken:  "Alias  process  re- 
turned executed.  Declaration  filed,  and  com- 
mon order;"  and  at  the  first  January  rules, 
1895:  '*Gommon  ord»  confirmed,  and  writ  of 
inquiry."  This  so-called  "alias  process"  does 
not  appear  in  the  record.  February  6, 1895,  an- 
other writ  was  issued,  returnable  to  the  second 
February  rules,  1895,  which  was   executed 


February  11,  1896,  tmt  no  rules  seem  to  nave 
been  taken  on  this  process.  At  the  Apm 
term,  1895,  the  cause  was  continued  for  the 
defendant  to  the  next  issue  term  of  the  court; 
and  at  the  June  term,  1895,  the  defendant 
filed  his  several  pleas  of  non  assumpsit,  non 
assumpsit  within  three  years  and  offsets,  to 
which  the  plaintiff  replied  generally,  and  1^ 
sues  were  Joined.  The  declaration  is  in  the 
common  count  only,  and  declared  oif  the  debt 
as  due  and  on  request,  November  21,  1881, 
and  the  bill  of  particuhirs  filed  with  the 
declaration  made  it  due  as  of  that  date.  The 
plaintiff  proved  the  transaction  out  of  which 
the  debt  sued  on  arose,  and  the  balance  due 
thereon;  but.  In  the  progress  of  the  trial,  the 
time  when  the  debt  became  due  was  drawn 
in  controversy  by  the  plaintiff's  testimony  in 
relation  to  certain  bonds  that  he  alleged  that 
the  defendant  was  to  have  given  him  for  two 
credit  payments,  at  12  and  18  months  from 
the  day  of  the  sale  of  the  goods;  whereupon 
the  defendant  objected  to  this  testim<Miy,  be- 
cause the  declaration  alleged  that  the  debt 
sued  upon  was  due  on  request,  and  thereupon  ^ 
plaintiff's  couniseljsaid,  in  the  presence  of  the 
court  and  Jury,  that  "our  claim  is  that  the 
debt  sued  on  became  due  on  the  21st  of  No- 
vember, 1891";  and  the  defendant  iJaea  with- 
drew his  objection  to  the  testimony.  In 
this  connection,  the  plaintiff  offered  to  intro- 
duce in  evidence  the  following  writing:  "On 
November  21,  1891,  I  purchased  of  R.  J. 
Noel  his  one-half  interest  in  the  Radford 
Drug  Go.,  consisting  o(  stock,  furniture,  and 
fixtures,  on  which  I  ^we  him  a  balance,  and 
in  consideration  of  which  I  hereby  agree  not 
to  plead  the  statute  of  linUtations  on  the  ac- 
count that  he  holds  against  me  for  his  ln« 
terest  in  Radford  Drug  Go.,  this  the  17th 
day  of  November,  1894.  [Signed]  T.  J.  NoeL" 
To  the  introduction  of  this  writing,  the  de- 
fendant objected,  which  objection  the  court 
sustained,  on  the  ground  that  the  same  had 
not  been  pleaded  by  a  special  replication  to 
the  plea  of  the  statute  of  limitations;  and 
this  ruling  of  the  court  constitutes  plaintiff's 
first  biU  of  exceptions.  The  plaintiff  then 
offered  in  evidence  the  record  in  the  case,  in- 
cluding the  memorandum  on  the  memoran- 
dum book  for  process  bringing  the  suit,  the 
process  which  issued  November  19,  1891,  the 
rules  taken  thereon,  as  appeared  by  the  rule 
book,  and  the  order  quashing  the  process  and 
remanding  the  ease  to  rules  for  a  new  pro- 
cess, and  also  offered  to  prove  by  the  deputy 
clerk  of  the  court  that  no  other  memoran- 
dum had  been  made  or  order  given  by  the 
plaintiff  or  his  attorney  for  process  for  the 
bringing  of  a  second  suit  between  these  par- 
ties; that  no  writ  tax.  had  been  charged  or 
paid  on  such  a  suit;  that  no  rules  had  been 
taken  thereon,  and  no  declaration  filed  there- 
in; and  that  the  process  issued  on  the  6th 
day  of  February,  1895,  was  issued  in  obe- 
dience to  the  order  of  the  court  remanding  the 
case,  brought  November  19,  1894,  to  rules  for 
newprocess  therein.  But  to  the  introduction  of 
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tlUfl  record,  and  the  tetttmony  of  tiie  deputy 
deik,  the  defendant  objected,  and  the  court 
fioatained  the  objection,  and  this  ruling  of 
the  court  constitnteB  plaintliTB  second  bill  oif 
exceptions.  The  evidence  being  all  in,  the 
court,  at  the  instance  of  the  defendant,  gave 
the  Jury  two  Instructions,  the  substance  of 
which  was  that  if  they  believed  from  the 
evidence  the  debt  became  due  on  November 
21,  1891,  and  that  the  suit  was  not  brought 
until  February  6,  1805,  the  debt  was  barred, 
and  that  the  only  writ  they  could  take  into 
consideration  was  the  writ  issued  February 
6,  18d5.  Objection  was  made  by  the  plain- 
tifr  to  the  instructions,  the  giving  of  which 
constitutes  his  third  and  fourth  bills  of  ez- 
ception&  The  verdict  of  the  Jury  was  for  the 
defendant  upon  his  plea  of  the  statute  of 
limitations,  etc.;  and  the  plaiutiff  moved  to 
set  the  verdict  aside,  as  contrary  to  the  law 
and  evidence,  which  motion  was  overruled, 
to  which  ruUng  the  plaintiff  toolL  his  fifth  bill 
of  exceptions. 

The  first  assigiument  of  error  in  the  peti- 
tion for  the  writ  of  error  awarded  by  this 
court  is  to  the  ruling  of  the  trial  court  in  ex- 
cluding the  defendant's  written  admission  of 
the  indebtedness  sued  on.  Section  2922  of 
the  Code,  after  providing  that,  where  there 
is  a  new  promise  of  payment  of  money  due 
.  on  an  award  or  contract,  the  plaintiff  may 
sue  on  such  promise  or  on  the  original  cause 
of  action,  etc,  contains  this  further  express 
provision:  *1f  the  action  be  on  the  original 
cause  of  action,  in  answer  to  the  plea  und^ 
section  2920  [plea  of  the  statute  of  limita- 
tions], the  plaintiff  shall  be  allowed,  with- 
out pleading  it,  to  show  such  .promise  in 
evidence  to  repel  the  bar  of  the  plea,  pro- 
vided he  shall  have  given  the  defendant  rea- 
sonable notice,  before  the  trial,  of  his  inten- 
tion to  rely  on  such  promise."  It  is  not  pre- 
tended that  any  such  notice  as  is  required 
by  this  statute  was  given  the  defendant, 
that  a  new  promise  implied  from  the  paper 
in  question  was  to  be  relied  on  by  the  plain- 
tiff to  repel  the  plea  of  the  statute  of  limita- 
tions. It  is  contended,  however,  that  the 
paper  was  competent  evidence  on  the  gen- 
eral issue,  i  e^  to  prove  the  debt  sued  on, 
and  that  for  this  reason  it  was  error  to  ex- 
clude it;/  but  this  position  is  untenable,  as 
it  was  not  offered  and  was  not  needed  for 
that  puirppse.  Had  it  been  offered  to  pi^ove 
the  debt,  and  beai  relevant,  its  rejection 
was  not  prejudicial  to  the  plaintiff,  as  his 
debt  was  amply  proved  by  other  evidence, 
and  the  defendant  offered  none  in  rebuttal. 

The  second  and  third  assignments  of  error 
may  be  considered  together.  The  second  is 
to  the  action  of  the  court  in  excluding  the 
record  in  the  case,  which  was  intended  to 
show  to  the  Jury  that  the  case  was  in  court 
— i.  e.  pending— from  November  19, 1891,  ana 
that  the  court,  by  its  own  order,  continued 
it  as  the  same  case;  and  the  third  is  to  the 
giving  of  the  instructions  asked  for  by  the 
defendant     Section  3220  provides  that,  in 


an  action  of  the  character  of  this,  "pfocess 
shall  be  issued  before  the  rule  day  to  which 
It  is  returnable,  but  may  be  exteuted  on  or 
before  that  day,"*  etc.  If  this  be  a  manda- 
tory statute,  then  the  process  issued  in  this 
case  on  the  rule  day  to  which  it  was  re- 
turnable is  a  void  process,  and  any  rules  or 
proceedings  taken  thereon  are  void  also,  and 
of  no  effect  or  value.  That  It  1b  a  manda- 
tory statute  seems  too  clear  to  admit  of  dis- 
cussion. The  suing  out  of  the  writ  is  the 
commencement  of  an  action  at  law,  and 
this  is  ascertained  prima  facie  by  the  attes- 
tation of  the  clerk;  but  the  real  time  of  is- 
suing may  be  shown  in  evidence.  Joynes, 
Lim.  189,  190,  and  cases  cited.  In  one  of 
the  cases  cited  (Burdock  v.  Green,  18  Johns. 
14),  it  was  held  that  '*the  issuing  of  the  writ 
is  the  commencement  of  the  suit  in  all  cases 
where  the  time  is  material,  so  as  to  save  the 
statute  of  limitations'*;  and  ttiis  authority 
is  cited  with  approviU  in  other  cases  cited  in 
Joynes  on  Limitations,  supra.  Therefore, 
tharef  being  no  suit  commenced  by  the  writ 
Issued  November  19,  1891,  the  record  made 
by  the  clerk  of  the  proceedings  on  this  writ 
was  in  flACt  no  record,  and  the  order  of  the 
court  remanding  the  case  to  rules  gave  the 
said  writ  no  vitality,  as  the  law  confers  no 
such  power  on  the  court  It  being  a  void 
writ,  there  was  no  action  pending,  and  it  fol- 
lows that  the  record  of  the  proceedings 
thereon  was  void  also,  and  wholly  imma- 
terial for  any  purpose  at  the  trial  of  tbe 
casa  Therefore  the  refusal  of  the  court  to 
allow  the  alleged  record  to  go  to  the  Jury 
was  right;  and  there  was  also  no  error  in 
the  instruction  that  the  Jury  could  only  con- 
sider the  writ  issued  on  the  6th  of  Febru- 
ary, 1895.  The  plaintiff  might  have  brought 
his  action  on  the  special  contract  that  he  at- 
tempted to  prove,  and  which  provided  for  a 
credit  of  12  and  18  months  as  to  a  part  of 
the  purchase  price  of  the  goods  sold,  laying 
his  demand  for  the  debt  as  due  to  him  after 
the  expiration  of  the  credit;  or  he  might 
have  brought  his  action  for  damages  for  the 
breach  of  the  contract  of  the  defendant  by 
his  failure  to  give  the  bonds  for  the  deferred 
payments;  but  the  plaintiff  elected  to  bring 
his  action  for  money  due  on  request  The 
debt  is  declared  on  as  due  November  21, 
1891.  The  bill  of  particulars  filed  shows  it 
to  have  been  due  on  that  date.  Plaintiff's 
counsel  stated  at  the  trial  that  the  claim  of 
plaintiff  was  that  the  debt  was  due  on  that 
date;  and  the  plaintiff  himself,  on  cross-ex- 
amination, said:  "I  suppose,  according  to 
the  papers  in  the  case,  the  amount  was  due 
November  21,  1891,  as  he  [def^idant]  failed 
to  give  the  notes  as  had  been  agreed  upon." 
It  is  true  that  the  burden  was  upon  the  de- 
fendant to  prove  that  the  cause  of  action  did 
not  accrue  within  the  statutory  period 
(GoodeU's  Ex'rs  t.  Oibb^His,  91  Ya.  608,  22 
S.  E.  504);  but  he  had  a  right  to  rely,  as  he 
did,  on  plaintiff's  proof  as  to  this.  The  in- 
struction to.  the  Jury  that  if  Utey  believed 
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from  the  erldence  tliat  the  debt  sued  on  be- 
came dne  November  21,  1891,  the  debt  was 
barred,  waa*  Jnstifled  by  the  evidence,  and 
proper  to  be  given. 

The  remaining  assignment  of  error  Is  to 
the  refusal  of  the  court  to  set  aside  the  ver- 
dict as  contrary  to  the  law  and  the  evidence. 
From  what  has  been  said  as  to  the  evidence, 
it  sufliclently  appears  that  the  verdict  waa 
not  plainly  against  the  evidence,  or  without 
evidence  to  sustain  it;  and,  this  being  so, 
this  court  would  not  be  Justified  in  interfer- 
ing with  it.  Brugh  v.  Shanks,  5  Leigh.  598; 
Hill  V.  Com.,  2  Grat  595;  Grayson  v.  CJom., 
6  Grat  712;  Blosser  v.  Harshbarger,  21 
Grat  214;   and  Pryor  v.  Com.,  27  Grat  1009. 

We  are  of  opinion  that  there  is  no  error  In 
any  of  the  rulings  of  the  lower  court,  and  Its 
Judgment  is  therefore  affirmed. 


(93  Va.  427) 

MOUNT  V.  RADFORD  TRUST  CO.  et  at 

(Supreme"  Court  of  Appeals  of  Virginia.    July 

23.  1896.) 

Corporations— RiGUT  of  Stookholdbb  to  Bub— 
Hbarino  in  Vacation. 

1.  A  stockholder  in  a  corporation  cannot  main- 
tain an  action  in  equity  in  relation  to  the  corpo- 
rate property  without  alleging  the  refusal  of 
the  corporation  to  sue  after  reasonable  demand, 
or  facts  which  excuse  such  demand;  and  in 
such  case  the  corporation  is  an  indispensable 
party,  the  relief,  if  granted,  being  to  the  cor- 
poration, and  not  the  stockholder. 

2.  Where  there  has  been  no  consent  entered 
of  record,  as  provided  by  Code,  §  8427,  to 
hear  a  case  in  vacation,  a  court  has  no  authority 
to  decide  a  case  on  the  merits  on  a  motion  to 
dissolve  an  injunction  heard  in  vacation. 

Appeal  from  hustings  court  of  Radford; 
George  E.  Cassell,  Judge. 

BUI  in  equity  by  J.  K.  Mount,  against  the 
Radford  Trust  Company  and  others.  Decree 
for  defendants,  and  plaintiff  appeals.  Decree 
amended  and  affirmed. 

Hoge  &  Hoge,  for  appellant  Gardner  & 
Wharton,  for  appellees. 

BUCHANAN,  J.  The  appeUant  instituted 
a  suit  in  equity  in  the  corporation  court  of 
Radford  city  against  the  appellees,  in  behalf 
of  himself  and  all  other  stockholders  of  the 
Radford  Publishing  Company,  who  would 
come  in  and  contribute  to  the  costs  of  the 
suit.  He  alleged  In  his  bill  that  he  was  the 
owner  of  51  shares  of  the  stock  of  that  cor- 
poration; that  the  Radford  Land  &  Improve- 
ment Company  claimed  to  hold  a  deed  of 
trust  on  all  the  property  of  the  publishing 
company  to  secure  the  payment  of  a  note  for 
$1,000,  payable  to  the  Radford  Land  &  Im- 
provement Company,  and  then  held  by  the 
Kadford  Trust  Company,  as  assignee;  that 
the  note  was  not  paid  at  maturity,  and  that 
the  trustee  had  advertised  the  trust  subject 
for  sale,  for  the  payment  of  the  $1,000  and  its 
Interest  without  giving  the  publishing  com- 
pany credit  for  certain  sums  which  it  had 


pajd  on  the  debt,  and  that  he  also  proposed 
to  sell  for  an  additional  sum  paid  out  for  In- 
surance upon  the  trust  property,  for  which 
there  was  no  authorily;  that  while  he  (the 
complainant)  was  a  stockholder  of  the  pub- 
lishing company,  he  had  no  per8(»ial  knowl- 
edge of  the  execution  of  the  pretended  deed 
of  trust,  nor  of  the  note  whose  payment  it 
was  given  to  secure;  that  he  had  been  unable 
to  obtain  access  to  the  books  of  the  publish- 
ing company,  and  was  unable  to  ascertain  by 
what  authority  the  note  and  deed  oi  trust 
were  executed,  and  that  he  therefore  denied 
that  the  same  were  legally  authorized  by  the 
publishing  company,  or  constituted  any  valid 
claim  upon  its  property;  that  he  was  advised 
that  at  the  time  of  the  execution  of  the  deed 
of  trust,  there  were  other  and  vaUd  outstand- 
ing debts  and  demands  agahist  the  publish- 
ing company,  and  that  it  had  no  right  to  pre- 
fer its  creditors,  and  that,  even  if  the  deed  of 
trust  was  authorized  by  the  proper  authori- 
ties Of  the  company,  it  was  without  warrant 
of  law,  and  of  no  effect;  that  third  parties 
had,  after  the  execution  of  the  pretended 
trust,  leased  the  property  of  the  publishing 
company,  and  assumed  the  payment  of  Its 
debts;  and  that  after  they  had  so  assumed 
its  indebtedness,  and  therein  became  princi- 
pal, and  the  puUishhig  company  *  a  mere 
surety,  the  Radford  Land  &  Improvement 
Company,  the  payee  In  the  $1,000  note,  had 
extended  the  time  for  its  payment  after  it  be- 
came due,  without  the  knowledge  and  consent 
of  the  publishing  company,  and  thereby  re- 
leased it  from  further  liability  thereon. 

The  prayer  of  the  bill  was  that  the  Radford 
Trust  Company,  M.  C  Jamison,  the  trustee 
in  the  deed  of  trust  Gardner  &  Wharton,  at- 
torneys, and  Jones,  Page,  and  Miles,  the  les- 
sees of  the  property,  be  made  parties  defend- 
ant to  the  bill;  that  they  be  required  to  an- 
swer, but  not  under  oath;  that  the  note  for 
$1,000,  and  the  deed  of  trust  to  secure  it  be 
declared  null  and  void,  or,  if  they  should  be 
deemed  valid  and  in  force,  that  an  account 
of  the  indebtedness  of  the  publishing  com- 
pany be  taken  as  of  the  date  of  the  deed  of 
trust;  that  it  be  held  to  Inure  to  the  benefit 
alike  of  all  its  creditors;  that  the  publishing 
company  be  exonerated  from  further  liability 
for  the  $1,000  note  assumed  by  Jones,  Page, 
and  Miles;  that  in  tiie  event  the  publishing 
company  be  held  to  be  not  exonerated  from 
its  payment,  the  note  be  credited  with  all 
proper  credits,  and  the  estate,  real  and  per- 
sonal, of  Jones,  Page,  and  Miles,  be  subject- 
ed, first  to  its  payment;  and  that  the  Rad- 
ford Trust  Company,  assignee,  the  Radford 
Land  &  Improvement  Company,  M.  C.  Jami- 
son, trustee,  and  Gardner  &  Wharton,  attor- 
neys, be  enjoined  and  restrained  from  further 
proceedings  under  the  deed  of  trust;  and  that 
general  relief  be  afforded  the  complainant 

An  injunction  was  granted  as  prayed  for 
on  the  25th  of  September,  1895.  A  motion 
was  made  to  dissolve  the  injunction  on  the 
14th  day  of  October,  following,  before  the 


Va.) 


MOUNT  V.  BADPORD  TRUiST  CO. 


24» 


Judge  In  vacation,  at  which  time  the  Radford 
Trust  Company,  the  trustee,  Jamison,  and 
Gardner  &  Wharton,  attorneys,  filed  their 
separate  demurrers  and  answers,  to  which 
answers  the  complainant  filed  general  replicar 
tions.  The  motion  to  dissolve  was  continued 
by  consent  until  December  2, 1895,  which  was 
In  the  vacation  of  the  court  Upon  that  day, 
ttie  motion  was  heard  upon  the  bill,  the  an- 
swers of  the  defendants,  treated  as  affidavits 
on  the  motion  to  dissolve,  and  depositions  of 
witnesses.  The  court  dissolved  the  injunc- 
tion, decided  the  case  upon  the  merits,  held 
the  deed  of  trust  valid,  and  directed  the  trus- 
tee to  execute  it. 

From  that  decree,  the  appellant  appealed  to 
this  court. 

He  assigns  as  error,  first,  that  the  comt 
erred  in  dissolving  the  injunction. 
.  A  stockholder  in  a  corporation  haa  no  right 
to  bring  a  suit  in  his  own  name  in  a  court  of 
equity  upon  a  cause  of  action  existing  in  the 
corporation,  and  in  which  the  corporation  it* 
self  is  the  proper  complainant,  except  where 
It  actually  or  virtually  refuses  to  Institute  or 
prosecute  such  suit.  The  corporation  boldB 
the  title,  legal  or  equitable,  to  the  corporate 
property,  and  is,  as  a  rule,  the  only  proper 
party  to  sue  for  wrongful  dealings  with  its 
property.  If,  however,  the  corporation  is  un- 
willing or  unable  to  sue,  then  a  stockholder 
has  the  right  to  Institute  proceedings  in 
equity  for  the  protection  of  his  interests  In 
the  corporation.  The  reason  why  he  is  allow- 
ed to  do  this  when  he  has  no  estate  in  'the 
corporate  property,  either  legal  or  equitable, 
is  stated  by  Mr.  Pomeroy  as  follows:  "The 
stocicholder  does  not  bring  such  suit  because  his 
rights  have  been  directly  yiolated,or  because 
the  cause  of  action  is  his,  or  because  he  is  en- 
titled to  the  relief  sought.  He  is  permitted 
to  sue  in  this  manner  simply  in  order  to  set 
in  motion  the- Judicial  machinery  of  the  court 
The  stockholder,  either  Individually  or  as  the 
representative  of  the  class,  may  commence 
the  suit,  and  may  prosecute  it  to  Judgment; 
but  in  every  other  respect  the  action  is  the 
ordinary  one  brought  by  the  corporation.  It 
is  maintained  directiy  for  the  benefit  of  the 
corporation,  and  the  final  relief,  when  ob- 
tained, belongs  to  the  corporation,  and  not  to 
the  stockholder  (plaintiff).  The  corporation 
is  therefore  an  indispensably  necessary  par- 
ty, not  simply  on  the  general  principles  of 
equity  pleading,  in  order  that  it  may  be  bound 
by  the  decree,  but  in  order  that  the  relief, 
wheo  granted,  may  be  awarded  to  it,  as  a 
party  to  the  record,  by  the  decree."  Pom. 
Eq.  Jut.  §  1095. 

In  order  that  a  stockholder  may  institute 
such  a  suit,  he  must  allege  and  prove  that  a 
request  or  demand  has  been  made  upon  the 
board  of  directors  or  other  body  managing 
the  corporation  that  they  institute  proceed- 
ings on  the  part  of  the  corporation  against 
tiiie  wrongdoers,  and  their  refusal  to  do  so 


aft»  reasonable  request  or  demand;  ^r  lis 
must  allege  such  a  state  of  facts  as  will  show 
that  the  defendants  whom  he  charges  with 
the  wrongdoing  constitute  a  majority  of  the 
board  of  directors  or  managing  body  at  tne 
time  of  ^the  suit,  or  that  they  or  a  majority  of 
them  are  under  the  control  of  the  defendant 
wrongdoers,  so  that  the  court  may  infer  tliat 
they  would  refuse  to  bring  such  suit;  or  he 
must  allege  such  facts  in  his  pleading  as  will 
show  that  it  is  reasonably  certain  that  a  suit 
by  the  corporation  would  be  impossible,  and 
that  a  demand  to  sue  would  be  useless.  Then, 
in  either  case,  the  stockholder  may,  with- 
out averring  or  proving  that  he  made  any  re- 
quest or  demand,  maintain  such  suit  Pom. 
Eq.  Jur.  §  1095;  Cook,  Stodc,  Stockh.  &  Corp. 
Law  (3d  Bd.)  §|  740,  741;  Hawes  v.  Oak- 
land,  1(A  U.  S.  450. 

If  the  facts  existed  upon  which  the  appel- 
lant based  his  suit,  the  Radford  Publishing 
Company  was  the  proper  party  to  sue,  and  he 
had  no  right  to  sue  unless  it  actually  or  vir- 
tually refused  to  do  so.  He  does  not  allege 
that  he  had  made  any  request  to  or  demand 
upon  Its  board  of  directors  that  they  should 
Institute  proceedings  for  the  protection  of  the 
c(»Dpany's  property,  and  ihat  they  had  refus- 
ed to  do  so;  neither  does  he  allege  any  such 
state  of  facts  from  which  the  court  might 
reasonably  infer  that  such  request  or  demand 
would  be  unavailing,  and  therefore  unneces- 
sary. He  gives  no  reason  whatever  in  his 
bill  why  it  became  necessary  for  him  to  In^ 
stitute  a  suit  for  the  protection  of  the  pub- 
lishing company's  property  and  rights.  He 
not  only  failed  to  make  the  necessary  aver- 
ments in  his  bill  to  give  him  a  standing  in  a 
court  of  equity,  but  he  also  omitted  to  make 
the  publishing  company  (which  was  an  indis- 
pensable party)  a  party  to  his  suit 

The  bill  did  not  make  a  case  which  entitied 
the  appellant  to  sue.  The  court  ought  not  to 
have  granted  an  injunction  in  the  case  in  the 
first  instance,  and  properly  dissolved  it  up- 
on the  motion  to  dissolve.  But,  upon  that 
motion,  it  had  no  right,  even  if  the  appellant 
had  shown  that  he  had  the  right  to  bring 
the  suit,  to  decide  the  case  upon  the  merits. 
It  was  a  motion  to  dissove  an  injunction  in 
vacation.  There  had  been  do  consent  enter- 
ed of  record,  as  required  by  the  statute, 
which  authorized  the  court  to  hear  the  case 
in  vacation  upon  the  merits.    Code,  §  3427. 

The  decree  appealed  from,  so  far  as  it  pur- 
ports to  pass  upon  the  merits  of  the  case,  is 
therefore  void,  and  must  be  disregarded.  We 
are  of  opinion  that  the  decree  must  be  amend- 
ed in  that  respect,  and,  as  amended,  affirmed, 
and  the  cause  remanded  to  the  said  corpora- 
tion court,  with  direction,  upon  the  ht^arlfig 
of  the  cause,  to  dismiss  the  bill  of  the  com- 
plainant unless  he  can  amend  It  in  accord- 
ance -with  the  views  expressed  In  this  opin- 
ion; but  the  dismissal  shall  be  without  prejll- 
dlce  to  the  rights  of  any  one. 
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(99  G<u  235) 

POE  et  aL  T.  HLLIS. 
(Supreme  Court  of  Georgia^    Julj  13,  1896b) 

AcTiox  FOR  OoNVKRSiON— Who  mat  Bbihg— 
Plbadings. 

L  Where  a  imrtnership  composed  of  two  per- 
sons had  pled£:ed  to  a  creditor,  as  security  for 
a  debt,  ^rtain  goods  to  be  manufactured  by  the 
partnership,  and  had  covenanted  to  ship  the 
same  to  such  creditor,  to  be  sold,  and  the  pro- 
ceeds applied  in  satisfaction  of  the  debt,  and 
one  of  the  partners,  after  the  manufacture  of 
the  goods,  dellTered  the  same  to  a  third  person, 
who  had  full  knowledge  of  all  the  facts,  such 
delivery  beine  the  result  of  a  collusive  and 
fraudulent  scneme  between  this  partner  and 
the  third  person,  the  purpose  of  which  was  to 
defraud  the  creditor  and  the  other  partner,  the 
latter  could  maintain  for  the  creditor's  use  an 
action  against  the  third  person  for  the  goods 
thus  converted,  or  their  value. 

2.  In  the  present  case  the  declaration  was  not 
demurrable  for  want  of  a  cause  of  action,  or 
for  want  of  proper  parties,  or  for  failure  to 
set  forth  certain  exhibits. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Montgomery 
county;  C.  C.  Smith,  Judge. 
The  following  Ib  the  official  report: 
To  the  petition  of  J.  D.  Ellis,  suing  for 
the  use  of  Greig  &  Jones,  the  defendants, 
J.  W.  Poe  &  Bro.,  Med  a  demurrer  for  want 
of  a  cause  of  action,  for  want  of  proper  par- 
ties, and  for  want  of  sufficient  and  proper 
exhibits  attached  to  the  petition.  The  de- 
murrer was  oyerruled,  and  defendants  bring 
error.    Affirmed. 

The  petition  alleges  that  defendants  are 
indebted  to  plaintiff  for  the  use  of  Greig  & 
Jones  $468.09.  On  November  24,  1804,  plain- 
tiff and  J.  C.  Ludlam  were  partners  in  the 
business  of  manufacturing  naval  stores,  as 
EUls  &  Ludlam.  They  were  largely  indebt- 
ed to  Greig,  Jones  &  Wood  for  money  ad- 
vanced to  carry  on  said  business,  and 
Greig,  Jones  &  Wood  held  mortgages  on 
all  the  property  of  Ellis  &  Ludlam  to  se- 
cure such  indebtedness  and  the  perform- 
ance of  the  covenants  in  the  mortgage,  dat- 
ed December  14,  1892,  one  of  which  cove- 
nants was  that  Ellis  &  Ludlam  should  ship 
to  Greig,  Jones  &  Wood  all  the  spirits  of 
turpentine  and  rosin  made  by  them,  to  be 
sold  by  Greig,  Jones  &  Wood,  and  the  pro- 
ceeds to  be  applied  to  the  payment  of  the 
Indebtedness  of  Ellis  &  Ludlam  to  them,  and 
that  they  would  not  ship  or  consign  such 
goods  to  any  other  person.  Defendants  at 
the  same  time  were  manufacturers  of  naval 
stores  near  the  same  place,  and  well  knew 
of  the  facts  before  stated.  About  November 
20th,  without  the  knowledge  or  consent  of 
plaintiff  or  of  Greig,  Jones  &  Wood,  Lud- 
lam fraudulently  and  secretly  delivered  to 
defendants  20  casks  of  spirits  of  turpentine, 
of  the  value  of  $226.36.  and  49  barrels  of 
rosin,  of  the  value  of  $241.79,  all  being  the 
property  of  Ellis  &  Ludlam,  and  manufac- 
tured by  them  on  and  with  the  property 
covered  by  said  mortgages.  Defendants, 
combining  and  confederating  with  Ludlam 


to  defraud  plaintiffi  and  Greig,  Jones  & 
Wood,  and  to  deprive  them  of  the  turpentine 
and  rosin,  or  the  proceeds  thereof,  converted 
the  same  to  the  use  of  themselves,  and  fail- 
ed and  still  fail  and  refuse  to  turn  over  the 
same  or  the  proceeds  to  plaintiff  or  Greig, 
Jones  &  Wood.  Said  action,  aided  and  abet- 
ted by  defendants,  was  a  breach  of  the  cove- 
nants in  the  mortgage,  which,  under  its 
terms,  became  and  was  immediately  due; 
and  the  mortgagees  started  proceedings  to 
foreclose  the  mortgages  on  ail  the  property 
of  Ellis  &  Ludlam,  and  the  same  were  fore- 
closed on  February  22,  1895,  under  the  pow- 
er of  sale  contained  therein, .  and  all  the 
property  of  Ellis  &  Ludlam  was  sold  at  pub- 
lic outcry  for  $6,000,  that  being  the  highest 
and  best  bid.  At  the  time  of  the  sale,  Ellis 
&  Ludlam  were  indebted  to  the  mortgagees 
$7,500,  and  are  liable  for  the  difference  of 
$1,500  between  the  amount  due  and  the  prodr 
act  of  the  sale.  On  February  1,  1S95,  the 
firm  of  Greig,  Jones  &  Wood  was  dissolved, 
Wood  selling  his  interest  to  Jones  and  Greig, 
who  formed  a  new  partnership  as  Greig  & 
Jones,  and  now  own  the  debt  against  Ellis 
A  Ludlam.  The  firm  of  Ellis  &  Ludlam  is 
dissolved,  and  the  manufacturing  business 
is  no  longer  carried  on  by  them,  and  nei- 
ther has  any  individual  right  or  claim  on 
the  property  or  fund,  the  subject  of  this 
suit,  except  for  the  use  of  Greig  A  Jones. 
The  plaintiff  prays  judgment  for  the  use  of 
Greig  &  Jones  against  defendants  for 
$468.09.        , 

J.  H,  Martin,  for  plaintiffs  in  error.  Wil- 
liams, Smith  &  Williams,  for  defendant  )a 
error. 

PER  CURIAM.    Judgment  affirmed. 


ATKINSON,  J. 
not  presiding. 


providentially  absent,  and 


m  Oa.  228) 

CUMBERLAND  GAP  BUILDING  &  LOAN 

ASS'N  V.  WELLS  et  aL 
(Supreme  Court  of  Georgia.  July  18,  1896.) 
Removal  of  Causes-- Amendment  of  Compla^int. 
The  right  to  remove  a  cause  from  a  state 
to  a  federu  court  being  complete  as  the  case 
stood  upon  the  filing  of  tlie  plaintiff's  deelar»- 
tion,  the  defendant's  right  of  removal  cannot 
be  taken  away  by  any  Bubsequent  amendment 
by  the  plaintiff,  reducing  the  amount  of  the 
debt  or  damages  for  wliich  the  action  was  ori^- 
naily  brouglit  so  as  to  render  the  claim  for  a 
sum  less  than  the  requisite  Jurisdictional 
amount  in  the  federal  court.  Jones  v.  Foreman, 
66  Ga.  372;  Dill.  Rem.  Causes,  §§  96,  IBS. 
<SyIlabu8  by  the  Court) 

Error  from  superior  court,  Wilcox  county; 
C.  C  Smith,  Judge. 
The  following  is  the  official  report: 
Wells  &  EUerbee  brought  an.  equitable  pe- 
tition against  the  Cumberland  Gap  Building 
&  Loan  Association,  of  Cumberland  Gap, 
Tenn.,  praying  for  an  injunction  to  prevent 
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tt  from  selling  certain  property  under  a  deed, 
ar  from  bringing  an  action  on  said  deed  or 
on  the  note  giyen  therewith,  for  decree  can- 
celing the  deed,  and  for  Judgment  against 
defendant  for  $5,000  damages.  The  petition 
was  brought  on  March  13,  1805.  On  August 
3,  1895,  the  defendant  company  presented  its 
petition  to  the  superior  court,  accompanied 
by  its  bond,  alleging  that  the  suit  was  of  a 
clTll  nature,  in  which  there  was  a  contro- 
versy wholly  between  citizens  of  dltferent 
states,  plaintlffB  being  citizens  of  Georgia, 
and  defendant  a  citizes  of  Tennessee,  and 
praying  for  a  removal  of  the  case  to  the  cir- 
colt  court  of  the  United  States.  Thei^upon 
the  plaintiffs  amended  their  declaration  so 
as  to  strike  the  prayer  for  $5,000  damages, 
praying  in  lien  thereof  for  $1,800  as  thehr  dam- 
ages. To  this  amendment  defendant  ob- 
jected, but  the  same  was  allowed,  and  the 
petition  for  remoyal  denied.  Defendant  ex- 
cepted, and  brings  error.    Reyersed* 

Dessau  &  Hodges,  for  plaintiff  in  error. 
X  W.  Haygood  and  Gustin,  Guerry  &  Hall, 
for  defendants  in  error. 

PBR  CtJBIAM.    Judgment  reversed. 

ATKINSON,  J.,  proyidentially  absent,  and 
not  presiding. 

(9d  Ga.  221) 

CLARK  y.  THOMPSON. 
(Supreme  Coort  of  Georgia.     July  IB,  1896.) 

SAX.B  OP  PBaSOSTALTT— GONSIDBBATION— TBOySB^ 

Nbw  Tual— Sittfioibsot  or  Motion. 

1.  An  absolute  c(»itract  for  the  sale  of  per- 
sonalty is  not  void,  although  a  part  of  the  con- 
sideration of  the  sale  may  be  the  payment  of  a 
debt  infected  with  usury;  and,  where  such  a 
contract  Is  eyidenced  by  a  written  bill  of  sale, 
the  yendee  may  maintain  thereon  an-acticm  of 
trover  against  the  vendor.  Hicks  y.  Marshall, 
07  Ga.  713:  Harris  y.  Hnil,  70  Ga.  832;  Bai? 
field  y.  Jefferson,  2  S.  B.  554,  78  Ga.  220. 

2.  The  evidence  in  this  case  warranted  a 
finding  that  the  sale  was  absolute,  and  not  for 
the  purpose  of  securing  a  debt;  and  it  affords 
no  cause  of  complaint  to  the  defendant  that 
the  money  verdict  in  the  plaintiff's  favor  was 
for  an  amount  less  than  that  which  the  evidence 
authorized. 

B.  This  court  caonot  sustain  a  ground  of  a 
motion  for  a  new  trial  which  merely  alleges  that 
the  trial  judge  "erred  in  not  allowing  defend- 
ant's attorney  to  open  and  conclude,  he  having 
claimed  the  right  to  do  so." 

(Syllabus  by  the  CJourt) 

Error  from  superior  court,  Dougherty  coun- 
ty; B.  B.  Bower,  Judge. 
The  following  is  the  official  report: 
B.  M.  Thompson  brought  bail  trover  against 
Jesse  S.  Clark  for  a  lot  of  household  and 
kitchen  furniture.  Defendant  pleaded  that 
the  debt  for  which  he  gave  a  bill  of  sale  to 
plaintiff  was  for  money  borrowed  from  plain- 
Uff;  that  on  June  27,  1893,  he  gave  his  note 
and  mortgage  to  plaintiff  for  $100,  and  the 
plaintiff  let  hhn  have  $65  thereon,  reserving 
$35  for  the  use  of  or  Interest  on  $65  for  six 
months'  time,  as  specified  in  the  note,  the 


amount  so  reserved  being  usury;  that  on 
March  15,  1894,  after  the  mortgage  became 
due,  the  note  and  mortgage  were  taken  up, 
and  plaintiff  advanced  him  $50  more,  taking 
a  bin  of  sale  to  the  property  named  in  the 
mortgage;  that  the  usury  reserved  in  the 
mortgage  entered  bito  the  bill  of  sale  to  the 
amoimt  of  $32.70;  and  that  said  bill  of  sale 
was  only  security  for  the  money  loaned  de- 
fendant, and  was  not  an  absolute  conveyance 
of  the  title,  and  is  void  on  account  of  the 
usury  therein  contained.  At  the  trial,  plahi- 
tiff  elected  to  take  a  money  verdict  in  lieu  of 
the  property.  The  testimony  was  directly 
conflicting  upon  issues  set  up  by  the  plea. 
The  jury  found  for  the  plaintiff,  $138.43;  and 
defendant's  motion  for  a  new  trial  was  over- 
ruled, and  he  brings  error.    Affirmed. 

ODhe  motion  alleges  tliat  the  verdict  is  con- 
trary to  law  and  evidence,  and  that  it  shows 
on  its  face  that  the  Jury  did  not  find  for  the 
plaintiff  the  value  of  the  property,  but  found 
the  amount  of  the  debt,  with  interest,  which 
defendant  Insists  could  not  ^  be  done  in  a  tro- 
ver case.  Also,  that  the  verdict  shows  that 
the  jury  found  the  bill  of  sale  was  not  abso- 
lute, but  only  a  security  for  the  debt,  and 
therefore  the  verdict  was  contrary  to  the 
court's  charge,  as  follows:  '^ow,  if  It  is  a 
usurious  contract,  more  than  seven  per  cent 
is  charged  as  interest  or  contracted  for,  then 
that  changes  the  proposition  somewhat  If 
the  bin  of  sale  was  only  given  to  secure  a 
usurious  debt,  and  not  an  absolute  bill  of  sale, 
then  the  plaintiff  could  not  recover,  for  the 
reason  that,  the  bill  of  sale  being  given  to  se- 
cure a  usurious  [contract],  the  law  renders 
the  bill  of  sale  void,  and  the  plaintiff  could 
not  recover."  Also,  that  "the  court  erred  in 
not  allowing  defendant's  attorney  to  open 
and  conclude;  he  having  claimed  the  right  to 
do  so.** 

J.  W.  Walters,  for  plaintiff  in  error.  S.  J. 
Jones,  for  defendant  in  error. 

PBB  OUBIAM.   Judgment  affirmed. 


ATKINSON.  Jn 
not  presiding. 


providentially  absent,  and 


(97  Ga.  631) 


TOMPKINS  y.  OOOPEB. 

(Supreme  Oourt  of  Georgia.     Jan.  18,  1896.) 

Ehpobobhbnt   op  Vbndob's    LlB!r— 'DBVlOiaSOT 
Dborbb-^Vobbion  Judombht— Coh- 

OLUSiyBNBSS. 

1.  OThe  Code  of  Alabama  declares  that,  in 
"suits  for  the  enforcement  of  equitable  liens, 
execution  may  issue  for  the  balance  found 
due  after  a  sale  of  the  property  ordered  and  de- 
creed to  be  sold."  Code,  S  3605.  It  was,  under 
the  practice  prevailing  there,  competent  and 
lawful  for  a  court  of  chancery  in  that  state,  up- 
on a  proceeding  by  a  yendor  of  land  against  the 
vendee  to  enforce  the  former's  equitable  lien 
for  the  purchase  money,  to  enter  a  decree,  in 
the  nature- of  a  general  judgment,  against  the 
yendee  for  the  balance  of  such  purchase  money 
remaining  unpaid  after  a  sale  under  the  original 
decree   of   foreclosure;    and   this   is   true   aJ- 
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though  the  complainant's  bill,  after  specifically 
praying  for  the  foreclosure  sale,  contained  no 
other  prayer,  except  one  for  general  relief. 

2.  The  decree  fmed  upon  being  a  valid  <me 
under  the  laws  of  Alabama,  the  plaintiff's  ac- 
tion upon  it  was  maintainable  in  the  courts  of 
this  state. 

8.  The  decree  upon  which  the  present  action 
is  based  being  on  its  face  final,  the  mere  pen- 
dency of  equitable  proceedings  m  the  courts  of 
Alabama,  whether  state  or  federal,  to  set  that 
decree  aside,  presents  no  obstacle  to  the  rendi- 
tion of  a  judgment  upon  such  decree  by  a  couit 
of  this  state. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  Frances  M.  Cooper  against  Hen- 
ry B.  Tompkins.  Judgment  for  plaintiff. 
Defendant  brings  error^    Affirmed. 

Alex.  C.  King,  Wm.  B.  Farley,  and  Alston 
&  Palmer,  for  plaintiff  in  error.  Glenn  & 
Rountree  and  0.  D.  Maddox,  for  defendant 
in  error. 

SIMMONS,  C.  J.  Cooper  sold  and  convey- 
ed to  Tompkins,  ^  resident  of  this  state,  a 
tract  of  land  in  Golbert  county,  Ala.,  and 
in  the  conveyance  reserved  a  lien  upon  the 
land  for  unpaid  purchase  money.  Subse- 
quently a  bill  was  filed  by  Cooper  in  the 
chancery  court  of  the  county,  In  which  the 
land  was  situated,  against  Tompkins  and 
against  the  East  Sheffield  Land  Company, 
of  that  county,  in  which  it  was  alleged  that 
Tompkins  had  sold  the  land  to  the  East  Shef- 
field Land  Company,  which  was  then  in 
possession  of  the  same,  and  that  a  certain 
amount  was  due  the  complainant  by  Tomp- 
kins, as  unpaid  purchase  money;  and  he 
prayed  that  he  be  decreed  to  have  a  ven- 
dor's lien  upon  the  land,  and  that  the  land 
be  sold  for  the  payment  of  such  unpaid  pur- 
chase money,  with  interest,  'the  bill  also 
contained  a  prayer  for  general  relief.  Each 
of  the  defendants  acknowledged  service  of 
the  bill,  and  appeared  and  answered.  The 
answer  admitted  the  allegations  of  the  bill 
to  be  true,  and  that  the  defendants  had  no 
legal  right  to  resist'  a  decree  for  the  fore- 
closure of  the  lien.  The  court  decreed  that 
the  complainant  was  entitled  to  the  relief 
prayed  for,  and  that,  if  the  balance  of  pur- 
chase money  found  to  be  due  the  complain- 
ant (the  amount  of  which  was  set  out  in 
the  decree)  was  not  paid  within  a  specified 
time,  the  register  of  the  court  should  pro- 
ceed to  advertise  and  sell  the  land  in  a  man- 
ner mentioned,  and,  out  of  the  proceeds  of 
the  sale,  retain  costs  and  expenses,  and  ap- 
ply the  remainder  to  the  payment  of  the 
amount  found  to  be  due,~the  balance,  if 
any,  to  await  further  orders,— and  that  the 
register  make  conveyance  of  the  land  to  the 
purchaser  upon  the  payment  of  the  purchase 
money.  Afterwards  a  report  was  filed  by 
the  register,  showing  that  he  had  complied 
with  the  directions  of  the  decree,  and  had 
sold  the  land  and  made  a  deed  to  the  par* 
chaser,   but   that,    after   applying   the  pro- 


ceeds of  the  sale  to  the  complainant's  de- 
mand, there  still  remained  due  on  the  de- 
cree an  amount  stated.  The  complainant 
moved  for  a  decree  against  Tompkins  for 
this  balance*  and  the  court  subsequently  ren- 
dered a  decree  ratifying  and  confirming  the 
report  of  the  register,  and  decreeing  that 
the  complainant  recover  of  Tompkins  the 
amount  of  this  balance,  and  that  executlbn 
issue  against  him  therefor.  An  action  was 
brought  in  this  state  against  Tompkins  up- 
on the  decree  for  this  balance,  and  on  the 
trial  of  the  case  It  was  contended  by  the 
defendant  that  the  decree  was  Invalid,  in- 
asmuch as  the  complainant's  blU  contained 
no  prayer  for  an  accounting,  or  for  a  gen- 
eral Judgment  or  general  decree  of  any  kind, 
and  the  chancery  court  therefore  had  no  Ju- 
risdiction or  authority  to  reader  such  a 
decree. 

Code  Ala.  §  3606,  declares  that  '*in  all  fore- 
closure suit,  or  suits  for  the«  enforcement  of 
equitable  liens,  execution  may  issue  for  the 
balance  found  due  after  a  sale  of  the  prop- 
erty ordered  and  decreed  to  be  sold."  The 
statute  is  remedial,  intended  to  cure  the  de- 
ficiency of  the  common  law,  according  to 
which  such  a  balance  was  recoverable  only 
by  a  distinct,  independent  suit  at  law.  See 
Tedder  y.  Steele,  70  Ala.  347;  Winston  y. 
Browning,  61  Ala.  80.  The  biU,  as  we  have 
seen,  contained  a  prayer  for  general  relief; 
and  under  the  practice  in  Alabama  the 
court,  upon  a  prayer  for  general  relief,  will 
award  whatever  relief  may  be  consistent 
with  the  allegations  of  the  bill,— relief 
which  is  merely  Incidental,  or  is  not  a  de- 
parture from  the  case  n^ade  by  the  bill. 
May  V.  Lewis,  22  Ala.  646;  1  Brick.  Dig.  p. 
704,  §  830.  We  have  not  been  referred  to 
any  decision  of  the  supreme  court  of  Ala- 
bama, and  have  found  none,  in  which  It  has 
been  held  that  where  there  is  a  balance  due 
after  the  sale  of  the  property,  in  a  case  of 
this  kind,  a  specific  motion  or  notice  to  the 
defendant  is  necessary  to  authorize  a  decree 
for  the  unpaid  balance.  Such  a  decree  fol- 
lows as  a  matter  of  course,  as  necessary  to 
the  complete,  final  disposition  of  the  cause, 
and  consequently  notice  of  it  to  the  defend- 
ant is  not  necessary.  He  has  notice  that  the 
court  may  and  will  grant  all  the  relief  with- 
in the  scope  of  the  bill.  That  a  prayer  for 
general  relief  is  sufficient  to  authorize  such 
a  decree,  see  Nolen  v.  Woods,  12  Lea,  615. 

The  decree  sued  upon  being  a  valid  one  un- 
der the  laws  of  Alabama,  the  pliintlff's  ac- 
tion upon  it  was  maintainable  in  the  courts 
of  this  state;  and,  being  upon  its  face  final, 
the  mere  pendency  of  equitable  proceedings 
in  the  courts  of  Alabama,  whether  state  or 
federal,  to  set  the  decree  aside,  presents  no 
obstacle  to  the  rendition  of  a  Judgment  ux>- 
on  the  decree  by  a  court  of  this  state. 

It  follows  from  what  has  been  said  that 
the  court  did  not  err  in  striking  the  pleas  set 
out  In  the  record,  nor  in  refusing  to  grant 
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a  contlnnance  on  account  of  the  pendency 
of  llti/^ation  In  Alabama  to  set  aside  the 
judgment  sued  upon,  nor  In  oyerrullng  the 
objections  of  the  defendant  to  the  Introduc- 
tion of  the  transcript  of  the  record  In  the 
case  in  which  that  judgment  was  rendered. 
Nor  did  the  court  err  in  rendering  judgment 
against  the  defendant  for  the  amount  sued 
for.    Judgment  affirmed. 


(97  Ga.  U4) 

SINGER  BiANUF'G  CO.  t.  WRZQHT. 

SAME  T.  THOMAS  et  al. 

(Supreme  Court  of  Georgia.     July  15,  1895.) 

COSSTITCTIONAL    LAW— UnIFOBMITT  0»  TaZATIOH 

—Taxes  on  Occupations  — I nterstatb 

COMMBKOB. 

1.  It  is  within  the  constitntioiial  power  of  the 
general  assembly  of  this  state,  in  the  Imposi- 
tion of  specific  taxes  upon  occupations,  to  c!a»- 
sify  the  subjects  of  taxation,  taxing  some  and 
omitting  to  tax  others;  and  the  principle  of 
uniformity  required  by  paragraph  1,  §  2,  art  7, 
of  the  constitution  is  not  yiolated  so  long  as  a 
giyen  tax  is  made  uniform  upon  all  indl- 
riduals  belonging  to  the  particular  class  on 
which  it  is  imposed. 

2.  A  specific  tax,  leyied  under  a  statute  of 
this  state  upon  persons  engaged  in  the  conduct 
of  a  particular  business.  Is  not  violatiye  of  par- 
agraph 8,  i  8,  art.  1,  of  the  constitution  of  the 
United  States,  as  being  an  interference  on  the 
part  of  the  state  with  commerce  between  the 
seyeral  states,  where  the  property  employed  in 
such  business  has  been  brought  into  this  state, 
and  has,  itself,  become  subject  to  taxation 
therein.  Nor  is  such  a  tax  obnoxious  to  the 
fourteenth  amendment  to  the  federal  constitu- 
tiou.  as  denying  to  any  person  '^he  equal  pro- 
tection of  the  laws."  where  all  persons  of  a  giv- 
en class,  designated  and  described  by  the  spedal 
occupation  in  which  they  engage,  are  subjected 
to  the  same  specific  tax,  and  the  IndlTidual  com* 
idaininc  falls  within  the  class  upon  which  sudi 
tax  is  imposed. 

3.  The  law  in  question  being  constitutional, 
and  the  taxes  thereby  imnosed  being  legal,  the 
judgments  below  were  right,  irrespectiye  of  the 
question  whether  the  plea  of  res  adjudicata 
was  or  was  not  well  founded  in  law. 

(Syllabus  by  the  Court) 

Error  from  anperior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Actions  by  the  Singer  Manufacturing  Cknin- 
pany  against  William  A.  Wright  and  against 
L.  P.  Thomas  and  others.  Judgment  for  de- 
fendants.   Plaintiff  brings  error.    Affirmed. 

€reo.  EUlIyer,  for  plaintiff  in  error.  J.  M. 
Terrell,  Atty.  Gen.,  Dorsey,  Brewster  &  How- 
ell, and  C.  I.  Winn,  for  defendants  In  error. 

LUiiPKIN,  J.  These  two  actions  were,  by 
Consent,  consolidated,  and  tried  together  as 
one  case  by  the  presiding  judge  without  a 
Jury.  They  were  brought  to  recover  amounts 
of  money  paid  at  different  times  by  the  plain- 
tiff in  error  for  the  purpose  of  preventing  a 
sale  of  its  goods  under  executions  which  had 
been  Issued  for  certain  taxes  alleged  to  be 
due  the  state  of  Georgia.  The  payments  were 
made  under  protest,  and  the  sewing-machine 
company  insists  that  the  law  under  which 
these  taxes  were  levied  is  unconstitutional, 


(1)  because  in  conffict  with  paragraph  1  of 
section  2  of  article  7  of  the  constitution  of 
Georgia  (Ck>de,  S  5181),  which  provides  that 
''all  taxation  shall  be  uniform  upon  the  same 
class  of  subjects,  and  ad  valorem  on  all  prop- 
erty subject  to  be  taxed  within  the  territorial 
limits  of  the  authority  levying  the  tax,  and 
shall  be  levied  and  collected  under  general 
laws";  (2)  because  in  conffict  with  clause  3 
of  section  8  of  article  1  of  the  constitution  of 
the  United  States,  familiarly  known  as  the 
"Interstate  Commerce  Clause";  and  (3)  be- 
cause violative  of  the  fourteenth  amendment 
of  that  constitution,  which  forbids  any  state 
from  denying  to  any  person  within  Its  juris- 
diction the  equal  protection  of  the  laws.  The 
particular  language  of  the  statute  thus  called 
in  question  is  to  be  foond  In  paragraph  17 
of  section  2  of  the  general  tax  act  of  1886, 
and  is  in  the  foUowing  words:  "Upon  every 
sewing  machine  company  selling  or  dealing 
In  sewing  machines,  by  Itself  or  Its  agents. 
In  this  state,  and  upon  all  wholesale  dealers 
In  sewhig  machines  soling  sewing  machines 
manufactured  by  companies  that  have  not 
paid  the  tax  herein  required,  two  hundred 
dollars  fbr  each  fiscal  year  or  fractional  part 
thereof,  to  be  paid  to  the  comptroller-general 
at  the  time  of  commencement  of  business; 
and  in  addition  to  the  above  amount,  said 
companies  or  wholesale  dealers  shall  furnish 
the  comptroller-general  a  list  of  all  agents  au- 
thorized to  sell  machines,  and  shall  pay  to 
said  comptroller-general  the  sum  of  ten  dol- 
lars for  each  of  their  agents.  In  each  county, 
for  each  fiscal  year  or  fractional  part  there- 
of, and  upon  the  payment  of  «sald  sum,  the 
comptn^er-general  shall  Issue  to  each  of  said 
agents  a  certificate  of  authority  to  transact 
business  In  this  state."  Acts  1886,  pp.  16,  17. 
1.  There  is  no  longer  any  ground  for  ques- 
tioning. In  this  state,  the  constitutional  power 
of  the  general  assembly.  In  the  imposition  of 
specific  taxes  upon  occupations,  to  classify 
the  subjects  of  taxation,  taxing  some  and 
omitting  to  tax  others;  or  for  asserting  that 
the  '^unifocmlty  clause"  hi  the  article  of  our 
constitution  which  relates  to  taxation  Is  vio- 
lated so  long  as  a  given  tax  Is  made  uniform 
upon  all  hidlvlduals  belonging  to  the  particu- 
lar class  on  which  It  Is  Imposed.  In  Mayor, 
etc.,  V.  Weed,  84  Ga.  683,  11  S.  B.  235,  It  was 
held  flatiy  that  the  general  assembly  could 
classify  all  subjects  of  taxaticm,  exclusive  of 
property,  and  tax  all  classes  at  a  rate  operat- 
ing uniformly  upon  each  of  its  members;  and 
the  conclusion  reached  by  the  court  is  well 
supported  by  the  opinion  delivered  by  the 
present  chief  justice.  The  rule  as  to  the  tax- 
ation of  property  is  stated  in  Wells  v.  Mayor, 
etc.,  87  Ga,  400,  13  S.  B.  442,  and  recognized 
in  Hallroad  Co.  v.  Wright,  87  Ga.  487,  13  S. 
B.  57a  The  question  of  the  authority  of  the 
general  assembly  to  classify  and  tax  business 
occupations  was  also  Involved  in  the  case  of 
Weaver  v.  State,  89  Ga.  639,  15  S.  B.  840^ 
and  the  following  language,  quoted  from  the 
opinion,  and  to  be  found  on  page  642,  89  Ga^ 
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and  pagQ  841,  15  S.  E.,  is  pertinent  and  ap- 
plicable to  the  point  now  under  consideration: 
"It  is  too  well  settled  to  require  discussion 
that  a  tax  upon  a  business  or  occupation  is 
not  a  tax  upon  property  within  the  meaning 
of  the  ad  valorem  and  uniformity  clause  of 
the  constitution.  And  it  is  not  a  valid  objec- 
tion that  another  business  or  occupation  is 
not  taxed,  or  is  taxed  a  different  amount 
The  requirement  as  to  this  kind  of  taxation 
is  that  it  shall  be  uniform  upon  all  business 
of  the  same  class.*'  In  McGhee  v.  State,  92 
Ga.  21,  17  S.  E.  276,  the  distincUon  between 
the  taxing  powers  of  the  general  assembly 
over  property  and  other  subjects  of  taxation 
is  pointed  out,  the  reason  for  this  distinction 
stated,  the  doctrine  of  the  Weed  Case,  supra 
(though  it  is  not  cited),  practically  reafflrmeid, 
and  the  extent  of  its  operation  still  further 
illustrated.  For  instance,  it  is  there  said 
(page  2G,  92  Ga.,  and  page  278,  17  S.  E.): 
"We  think,  further,  that  occupations  which 
are  taxed  may  be  divided  into  various 
classes."  And  this  Is  true  upon  principle, 
and  as  a  sequence  from  the  reasoning  of  the 
previously  adjudicated  cases.  It  would, 
therefore,  seem  to  be  established  that  it  is  not 
only  within  the  power  of  the  general  assem- 
bly to  make  one  general  class  of  all  persons 
engaged  in  noanufacturing  or  dealing  in  seW" 
ing  machines,  for  the  purpose  of  taxing  them 
upon  theh*  occupations,  but  it  may  constitu- 
tionally make  for  this  purpose  a  more  limited 
class,  composed  of  persons  engaged  in  the 
sewing-machine  business,  and  consisting  of 
those  transacting  such  business  in  specifled  or 
particular  w^ys.  The  general  assembly  can 
tax  the  occupations  of  all  persons  engaged  in 
the  liquor  traffic;  but,  if  it  saw.  proper,  it 
could  undoubtedly  impose  an  occupation  tax 
upon  those  only  who  sold  liquors  at  whole- 
sale. So  it  may  impose  an  occupation  tax 
upon  persons  engaged  in  the  sewing-machine 
business  without  being  constrained  to  make 
the  tax  universal  in  its  operation  upon  all 
persons  engaged  in  all  branches  of  that  busi- 
ness. We  understand  the  words,  "sewing- 
machine  company,"  as  used  in  the  statute 
now  under  consideration,  to  mean  a  company 
which  manufactures  sewing  machines;  and 
therefore,  in  the  present  instance,  the  general 
assembly  has  made  a  class  consisting  of  man- 
ufacturers of  sewing  machines  who  sell  by 
wholesale  or  by  retail,  and  of  wholesale  deal- 
ers selling  machines  manufactured  by  com- 
panies that  have  not  paid  the  tax  required 
by  the  law  in  question.  Thus  manufacturers 
and  certain  wholesale  dealers  are  put  in  the 
same  class.  This  is  a  natural  and  reason- 
able classification.  Ck)inpanies  engaged  in 
selling  their  own  machines  at  retail,  through 
various  agents,  doubtless  do  a  very  large 
business,  and  are,  therefore,  reasonably  clas- 
sified with  wholesale  dealers.  The  plaintiff 
contends  that  the  tax  is  not  uniform,  because 
no  tax  is  required  of  retailers  of  machines 
who  are  not  manufacturers.  This  conten- 
tion. In  view  of  what  has  ahrea^  been  said. 


cannot  be  sound;  for,  if  the  right  to  classify 
at  all  is  conceded  (and  we  have  shown  it 
must  be),  even  foi  arbitrary  classification 
would  not,  for  that  reason  alone,  be  uncon- 
stitutional. But,  as  just  intimated,  we  do  not 
wish  to  be  understood  as  saying  that  the 
classification  made  in  this  instance  is  arbi- 
trary or  unreasonable.  It  is  not  necessary  to 
the  legality  or  fairness  of  the  tax  that  all  re- 
tailers of  machines  should  be  included,  and 
required  to  pay  the  same  amount  The  gen- 
eral assembly  might  well  deem  it  in  accord 
with  a  sound  public  policy  to  encourage  the 
small  dealer  in  his  initial  efforts  to  build  up 
a  business  by  exempting  him  from  a  tax  he 
could  ill  afford  to  pay,  and  taxing  others  in 
the  same  line  of  trade,  but  doing  a  business 
the  volume  of  which  warranted  the  addition- 
al burden  of  an  occupation  tax.  Whenever 
the  small  dealer,  by  reason  of  success,  be- 
came a  wholesaler,  he  would,  of  course,  be- 
come liable  to  taxation  as  a  member  of  the 
class  to  which  he  would  then  belong. 

The  most  serious  question  for  determina- 
tion as  to  the  constitutionality  of  the  law  in  ' 
hand,  in  view  of  the  "uniformity  clause" 
above  mentioned,  is  this:  Is  its  language 
sufficiently  comprehensive  in  meaning  to  em- 
brace all  manufacturers  of  sewing  machines 
who  sell  at  retail?  Unless  It  is,  the  law 
must  fail;  because,  when  once  a  class  is  es-  • 
tablished,  every  member  properly  belonging 
to  that  class  must  be  taxed,  or  else  the  uni- 
formity required  is  destroyed.  If  the  words 
"every  sewing-machine  company"  are  r  ap- 
plicable only  to  corporations  or  partnerships, 
then  individuals  manufacturing  and  selling 
sewing  machines  would  not  be  reached.  It 
may  be  true,  in  point  of  fact,  that  there  are 
no  single  individuals  in  Georgia  answering 
to  this  description;  but  the  law  should  be 
broad  enough  In  its  terms  to  include  any 
person  who  may  at  any  time,  upon  his  own 
account,  enter  upon  such  business,  for  other- 
wise it  would  be  possible  for  an  individual 
to  begin  the  transaction  of  this  very  busi- 
ness, and  escape  a  tax  which  corporations  in 
the  same  business  are  compelled  to  pay.  An 
omission  of  this  kind  in  a  taxing  law  might 
in  some  instances,  operate  as  an  invitation 
to  individuals  to  undertake  business  enter- 
prises, because  of  an  attendant  nonliability 
for  taxes,  and  a  consequent  advantage  to 
be  gained  over  competitors  engaged  in  the 
same  business  who  are  specifically  named 
and  taxed.  At  any  rate,  such  an  omission 
makes  a  discrimination  which  the  constitu- 
tion forbids.  We  think,  however,  that  ao 
far  as  the  law  with  which  we  are  now  deal- 
ing is  concerned,  the  whole  difficulty  may 
be  properly  removed  by  simply  holding  that 
the  words  "every  sewing-machine  company" 
would  apply  to  a  sewing-machine  "man" 
who  undertook  to  engage  in  the  manufacture 
and  sale  of  such  machines  in  this  state. 
This  construction,  upon  reflection,  will  be 
found  not  to  be  a  strained  or  unreasonable 
one.     On  the  contrary,  we  think  it  is  en- 
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tirely  permissible,  when  reference  Ib  had  to 
the  object  of  the  law  in  que9tion,-7that  ob- 
ject bein^,  not  to  tax  a  company  or  person 
carrying  on  the  business,  but  the  business 
itself.  Of  course,  if  the  tax  be  upon  the 
business,  it  is  entirely  Immaterial  whether 
such  business  be  carried  on  by  an  indiTldual« 
a  partnership,  or  a  corporation.  As  has  been 
seen,  the  power  of  the  legislature  extends 
only  to  classifying  business  occupations  into 
different  branches,  and  laying  upon  each 
separate  branch  thus  created  such  a  tax  as 
is  deemed  proper.  The  legislature  has  ab- 
solutely no  power  to  classify  persons,  nat- 
ural or  artificial,  engaged  in  precisely  the' 
same  occupation,  laying  a  tax  upon  some  of 
them  and  exempting  others,  or  imposing  a 
tax  not  operating  uniformly  upon  alL 
Therefore  it  would  certainly  seem  the  most 
natural  and  reasonable  inference  that  the 
general  assembly,  in  passing  the  law  in  ques- 
tion, attempted  to  accomplish  what  it  had 
an  undoubted  right  to  do,  rather  than  that 
which  the  constitution  expressly  forbids.  It 
should  be  the  purpose  of  courts  to  give  ef- 
fect to  legislative  intention,  and,  where  that 
intention  is  not  perfectly  clear,  the  unbend- 
ing rule  is  that  such  a  reasonable  construc- 
tion of  the  statute  as  will  render  it  har- 
monious with  constitutional  restrictions 
should  invariably  be  adopted.  In  the  pres- 
ent instance  we  are  quite  sure  the  legislature 
intended  that  this  tax  should  apply  to  the 
business  in  question,  no  matter  by  whom 
the  same  might  be  conducted.  Literally,  the 
word  "company*'  could  only  mean  a  corpora- 
tion or  a  partnership;  but  a  literal  construc- 
tion is  not  demanded,  and  a  few  illustra- 
tions, taken  from  our  legislative  enactments 
on  the  subject  of  taxation,  wUl  show  that 
this  word  "company"  has  often  been  used 
therein,  not  only  loosely,  but  in  a  sense 
which  renders  it  perfectly  evident  it  was  in- 
tended to  embrace  single  individuals.  Thus, 
in  the  tax  acts  of  1886,  1888,  1890,  1882,  and 
18M,  taxes  were  imposed  upon  telelphone, 
circus,  brewing,  and  sewing-machine  compa- 
nies. It  can  hardly  be  doubted  that  in 
some,  at  least,  of  these  several  instances,  the 
legislature  unquestionably  intended  that  the 
tax  should  be  imposed  upon  the  business 
designated,  even  though  conducted  by  an 
individual.  For  instance,  if  Adam  Fore- 
paugh  exhibited  in  this  state  his  great  cir- 
cus and  menagerie,  of  which  he  was  the 
sole  owner  and  proprietor,  although  he  was 
not  literally  a  "circus  company,"  it  would 
surely  not  be  denied  that  he  would  be  sub- 
ject to  the  tax  imposed  on  such  companies. 
Again,  if  a  single  individual  had  sufficient 
capital  to  establish  and  conduct  a  brewery, 
he  would  in  like  manner  have  to  pay  the  tax 
imposed  on  brewing  companies,  although, 
strictly  speaking,  not  himself  a  company. 
These  illustrations  might  be  further  extend- 
ed, but  it  is  deemed  unnecessary.  It  is  quite 
probable  that  our  general  assembly  did  not, 
in  express  terms,  impose  a  tax  on  single  per- 


sons who  might  engage  in  the  sewing-ma- 
chine business,  for  the  reason  that,  in  point 
of  fact,  none  such  were  then  engaged  in  con- 
ducting the  business  in  this  state  exclusive- 
ly upon  their  own  account  But,  however 
this  may  be,  we  think,  in  view  of  what  has 
above  been  said,  the  law  would  reach  such 
a  person,  if  one  could  be  found  carrying  on 
the  business  in  questloii.  While,  as  a  gen- 
eral rule,  tax  laws  must  be  strictly  con- 
strued as  to  their  operation  upon  those  to 
be  thereby  affected,  it  will  not  do  in  every 
Instance  to  confine  words  to  their  literal  and 
ordhiary  signification.  Certainly,  if  so  do- 
ing would  render  a  statute  unconstitutional, 
the  court  should  extend  the  letter  so  as  to 
save  the  statute,  if  possible,  the  presumption 
always  being  in  favor  of  its  constitutional* 
ity.  "Statutes  relating  to  taxatton  •  •  • 
are  to  be  so  construed  as  to  carry  into  ef- 
fect the  obvious  intent  of  the  legislature, 
rather  than  to  defeat  that  intent  by  a  too 
strict  adherence  to  the  letter."  Cornwall  v. 
Todd,  38  Conn.  443.  So,  likewise,  it  was 
said  in  Big  Black  Creek  Imp.  Co.  v.  Com., 
94  Pa.  St  460:  "Statutes  are  to  be  con- 
strued so  as  may  best  effectuate  the  inten- 
tion of  the  makers,  which  sometimes  may 
be  collected  from  the  cause  or  occasion  of 
passing  the  statute,  and  where  discovered  it 
ought  to  be  followed  with  judgment  and 
discretion  in  the  construction,  though  the 
construction  may  seem  contrary  to  the  let- 
ter of  the  statute."  A  clause  in  the  gen- 
eral corporation  law  of  the  state  of  Illinois 
provided  that  no  city  council  should  grant 
the  right  to  lay  down  railway  tracks  in  any 
street  of  a  city  to  any  steam  or  horse  rail- 
way company,  except  upon  certain  condi- 
tions, and  it  was  held  that  the  word  "com- 
pany," as  employed  in  that  clause,  embraced 
natural  persons  as  weU  as  corporations.  Ca- 
nal Co.  V.  Garrity,  115  111.  156,  3  N.  B.  448. 
Mr.  Justice  Scholfield,  ifl  delivering  the  opin- 
ion of  the  court,  said  (page  164,  115  HI.,  and 
page  451,  3  N.  B.):  "It  is  very  clear  that 
'natural  persons'  are  here  within  the  inten- 
tion, although  not  within  the  letter,  of  the 
act,  for  the  injury  against  which  protection 
is  intended  to  be  afforded  is  the  laying  of 
railway  tracks  in  the  streets.  By  whom  the 
tracks  shall  be  laid  and  the  cars  thereon 
operated  is,  manifestly,  of  no  consequence 
whatever.  The  same  result,  in  all  respects, 
will  follow  the  laying  of  railway  tracks  In 
the  streets  and  operating  cars  thereon  by  in- 
dividuals as  will  fbllow  the  laying  of  them 
by  corporations.  The  use  of  the  word  'com- 
pany,' we  have  no  doubt,  was  simply  be- 
cause such  tracks  are  almost  always  laid 
and  operated  by  companies.  The  clause 
should  be  read  as  including  both  corpora- 
tions and  individuals."  The  language  just 
quoted  wflli  upon  a  very  casual  considera- 
tion, be  found,  in  principle,  precisely  ap- 
plicable to  our  present  question.  We  are, 
therefore,  of  the  opinion  that  the  law  im- 
posing the  tax  complained  of  is  not  violative 
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of  the  "uniformity  clause"  of  the  article  of 
the  constitution  of  this  state  relating  to  tax- 
ation. 

2.  Another  objection  to  tills  law  was  that 
It  was  Tiolatlve  of  the  "interstate  commerce 
clause"  of  the  federal  constitution.  We 
think  otherwise.  While  It  Is  exclusively  the 
province  of  congress*  to  regulate  commerce 
between  the  several  ststtes,  and  to  protect  the 
same  from  hostile  state  legislation,  yet,  when 
products  are  shipped  from  one  state  and 
lodged  in  another,  there  to  be  offered  for 
sale  in  open  market,  the  business  of  selling 
them  there  is  no  longer  Interstate  commerce, 
but  assumes  a  domestic  character,  and  be- 
comes subject  to  the  laws  of  taxation  of 
force  in  the  state  where  such  business  is 
pursued.  The  property  Involved  In  the  con- 
duct of  this  business,  having  become  Inter- 
mingled with  the  general  mass  of  property  in 
the  state,  has  Itself  become  subject  to  taxa- 
tion there;  and,  upon  principle,  the  business 
of  selling  It  is  alike  taxable  in  that  jurisdic- 
tion. This  conclusion  Is  deduclble  from  the 
decision  of  the  supreme  court  of  the  United 
States  in  Brown  v.  Houston,  114  U.  S.  G2Q, 
5  Sup.  Ct  1091.  It  is  true  that  where  prop- 
erty has  been  shipped  from  one  state  to  be 
sold  in  another,  the  business  of  conducting 
sales  of  it  would  be  protected  from  local  leg- 
islation burdening  it  with  a  tax  not  imposed 
upon  the  same  business  carried  on  in  articles 
produced  within  the  state  levying  the  tax. 
But  our  statute  makes  no  discrimination 
whatever  as  to  the  business  of  sewing-ma- 
chine companies  with  reference  to  the  ques- 
tion whether  or  not  the  machines  sold  are 
manufactured  within  this  state  or  elsewhere. 
The  general  tax  act  of  1890  with  reference 
to  the  sewing-machine  business  is  quite  sim- 
ilar to  that  of  188G  on  this  subject,  except 
that  the  language  employed  in  the  act  of 
1890  expressly  includes  within  the  class'  of 
persons  subject  to  the  tax  *'all  wholesale  and 
retail  dealers  in  sewing  machines,  selling  ma- 
chines manufactured,"  etc.  In  the  case  of 
Weaver  v.  State,  supra,  that  act  was  at- 
tacked as  being  in  conflict  with  the  federal 
constitution,  "because  it  is  an  attempt  to  dis- 
criminate against  the  productions  of  other 
states,"  concerning  which  this  court  said: 
"The  tax  is  imposed  upon  the  business  of 
selling  or  dealing  in  sewing  machines  in  this 
state,  irrespective  of  the  state  or  country  in 
which  the  machines  are  manufactured";  and 
accordingly  held  that  the  act  was  not  un- 
constitutional in  the  respect  indicated,  citing 
Manufacturing  Co.  v.  Wright,  83  Fed.  124, 
where  the  same  question  now  in  controversy 
under  our  tax  act  of  1886  was  involved.  In 
concluding  our  discussion  as  to  the  para- 
graph of  that  aci  upon  the  construction  and 
constitutionality  of  which  the  present  case 
turns,  we  need  only  add  that,  if  it  is  not  in 
conflict  with  the  constitution  of  this  state,  or 
with  the  "interstate  commerce  clause"  of  the 
constitution  of  the  United  States,  it  neces- 
sarily follows  that  this  law  is  not  obnoxious  to 


the  fourteenth  amendm^it  to  the  federal  con- 
stitution, which  forbids  denying  to  any  per- 
son *the  equal  protection  of  the  laws";  for, 
except  as  above  indicated,  no  reason  was 
urged  or  suggested  why  it  was  not  in  com- 
plete harmony  with  that  amendment 

3.  Another  interesting  and  Important  ques- 
tion was  made  in  this  case,  upon  which,  how- 
ever, we  do  not  deem  it  essential  to  pass. 
The  defendants  below  filed  a  plea  alleging 
that  in  a  case  between  the  same  parties  as  are 
now  before  the  court  It  had  been  finally  ad- 
judicated by  the  supreme  court  of  the  Unit- 
ed States  that  the  Singer  Manufacturing 
Company  was  liable  for  the  very  taxes  now 
made  the  subject-matter  of  controversy. 
Having  reached  the  conclusion  that,  irre- 
spective of  any  former  adjudication  in  that 
case,  the  sewing-machine  company  was  liable 
for  the  taxes  imposed  upon  it,  it  is  obviously 
unnecessary  to  determine  whether  the  plea 
of  res  adjudicata  was  or  was  not  weU  found- 
ed in  law.    Judgment  affirmed. 
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MYERS  V.  STATE. 


(Supreme  Court  of  Georgia.     April  29,  1895.) 

COMPBTBNCT     OF     JUEOR— PEBJODIOB  —  CrXMINAX. 

Law— Conduct  of  Triu.— EviDB5rcB~IssTBCTO- 

TION8  —  CONFBSBIONS  —  GbBDIBILITT     OF     WlT- 

NB88. 

1.  Courts  are  the  agencies  employed  by  or^ 
ganized  society  for  the  administration  of  laws 
designed  for  the  protection  of  its  members  in 
the  enjoyment  of  tneir  rights;  and  as,  by  the  or- 
ganic law  of  the  land,  no  person  can  be  deprived 
of  life,  liberty,  or  property  except  upon  the 
judgment  of  nis  peers,  it  is  the  duty  of  the 
courts  scrupulously  to  guard  the  right  of  trial 
by  jury  as  one  of  the  essential  incidents  of 
our  judicial  system,  and  one  the  maintenance 
of  which  in  its  purity  and  integrity  is  necessary, 
not  only  to  the  perpetuity  of  our  institutions  of 
government,  but  likewise  to  the  protection  of 
the  liberties  of  the  citizen  against  the  possible 
encroachments  of  arbitrary  power. 

2.  Upon  the  trial  of  a  criminal  case,  the 
mind  of  every  person  chosen  as  a  juror  should 
at  the  time  of  his  selection,  with  respect  to  the 
person  and  the  particular  matter  under  investi- 
gation, be,  as  between  the  state  and  the  ac- 
cused, in  a  condition  of  perfect  neutrality;  and 
though,  upon  the  voir  dire,  they  each  do  qualify 
as  being  tnus  impartial,  a  verdict  of  guilty  may, 
nevertheless,  be  impeached  by  satisfactory  proof 
that  a  single  juror  entered  upon  the  discharge 
of  his  duties  with  a  fixed  and  determhied  pur- 
pose, formed  in  advance  of  hearing  the  evi- 
dence, to  convict  the  accused. 

8.  The  existence  of  mere  ephemeral  impres- 
sions or  opinions,  either  preconceived,  or  pro- 
duced upon  the  mind  by  reading  newspaper  re- 
ports, or  from  hearing  rumors  and  statements 
under  oath  or  otherwise  as  to  the  causes  and 
circumstances  attendant  upon  the  commission 
of  a  homicide,  is  not  necessarily  inconsistent 
with  such  a  state  of  mental  neutrality  as  ren- 
ders one  le^ially  competent  to  sit  as  a  juror; 
but  if  such  impressions  or  opinions  so  far  crys- 
talize  as  to  attain  in  the  mind  of  the  juror,  in 
advance  of  hearing  the  evidence,  that  degree  of 
mental  conviction  upon  the  question  of  guilt  or 
innocence  which  would  not  readily  yield  to  the 
evidence,  then  the  juror  is  not  impartial,  in 
contemplation  of  law,  and  is  incompetent. 

4.  The  probative  efirect  of  affidavits  submitted 
pro  and  con  upon  a  motion  to  set  aside  a  ver- 
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diet  upon  tike  eround  of  blaji  and  prejndice  of 
a  juror  is  ordinarily  a  matter '  for  the  trial 
coai^;  and,  where  there  is  upon  snch  an  issue 
A  conflict  of  the  evidence,  this  court  will  not 
msuailj  control  the  discretion  of  the  judge  who 
tried  the  cause,  if  he  sustain, the  verdict,  even 
though,  as  against  the  affidayit  of  a  single  wit- 
ness showing  prejudice,  nothing  be  offered  in  re- 
ply save  only  the  fact  that  the  juror  upon  voir 
dire  qualified.  Yet  where  two  witnesses  de- 
pose with  direct  circumstantiality  to  state- 
ments and  conduct  of  a  person  afterwards  se- 
lected as  a  juror,  made  and  occurring  before 
the  trial,  which  evince  a  deliberate  purpose  up- 
on his  part  to  convict  the  defendant  in  the 
event  he  should  be  choeen  as  a  juror,  and  no 
effort  is  made  to  discredit  such  affidavits,  ei- 
ther by  a  contrary  statement-  of  the  juror  as  to 
the  facts  stated  therein,  or  otherwise  (he  being 
at  the  time  accessible),  the  testimony  of  such 
witnesses  should  be  accepted  as  true;  and,  if 
supported  by  evidence  that  the  facts  to  which 
they  depose  were  unknown  to  the  accused  or  his 
counsel  until  after  verdict,  a  new  trial  should 
be  awarded. 

5.  While  every  person  accused  of  crime  is  en- 
titled to  a  public  trial,  it  is  not  necessary  to  its 
legality  that  a  great  multitude  should  be  in  at- 
tendance: and  the  presiding  judge  should  not 
permit  the  bar  or  court  room  to  become  so 
crowded  as  to  impede  the  progress  of  the  trial, 
by  rendering  it  difficult  for  the  jurors  to  enter 
or  leave  the  box,  or  by  preventing  the  free 
movement  of  counsel  and  witnesses.  Moreover, 
the  jury  should  not  be  in  such  close  and  con- 
stant contact  with  the  audience  as  that  remarks 
of  bystanders  as  to  the  guilt  or  innocence  of 
the  accused,  or  otiier  indications  of  public  feel- 
ing for  or  against  him,  may  reach  their  ears 
or  come  under  their  observation.  The  bar,  at 
least,  should  at  all  times  be  kept  sufficiently 
open  and  clear  for  the  prompt  and  orderly  dis- 
patch of  the  business  of  the  court 

6.  It  does  no  violence  to  the  constitutional 
prohibition  against  compelling  a  person  ao- 
cnsed  of  crime  to  give  testimony  tending  in  any 
manner  to  criminate  himself  tor  an  officer  to 
whose  custody  such  a  person  is  conunitted  to 
take  from  the  person  of  the  accused  any  arti- 
cle of  apparel  which  may  be  material  as  evi- 
dence upon  his  trial;  and  If  such  officer,  under 
such  circumstances,  take  the  shoes  of  a  prison- 
er, and  compare  them  with  certain  tracks  found 
near  the  scene  of  the  alleged  homicide,  he  may 
testify  to  the  result  of  his  comparison,  notwith- 
standing an  objection  upon  the  ground  that  the 
evidence  was  illegally  ootained.  Where,  there- 
fore, under  such  circumstances,  the  trial  judge 
erroneously  sustained, a  motion  to  rule  out  the 
evidence  of^the  officer,  to  the  effect  that  he  had 
made  such  a  comparison,  and  giving  the  result 
of  the  same,  but  omitted  to  state  to  the  jury 
that  the  testimony  so  ruled  out  should  not  be 
coufddered  by  them,  such  omission  affords  no 
ground  for  the  granting  of  a  new  trial. 

7.  The  testimony  of  a  witness  as  to  transac- 
tions occurring  in  his  absence,  based  upon  in- 
formation derived  from  others,  is  hearsay,  and, 
upon  oblection  made  on  that  ground,  should  be 
excludea.  Where,  therefore,  a  witness,  who 
was  a  pawnbroker,  testified  that,  in  his  absence, 
the  accused,  under  an  assumed  name,  depositea 
in  his  shop  a  certain  watch,  and  it  appeared 
that  the  witness  spoke  to  that  point,  solely  upon 
information  derived  from  his  clerk,  and  from 
an  inspection  of  his  books,  together  with  a  cer- 
tain pawn  ticket  introduced  m  evidence,  such 
testimony  was  but  hearsay,  and,  upon  objection, 
should  have  been  excluded. 

8.  Though  submitted  in,  writing,  requests  for 
instructions  to  the  jury  based  upon  theories  of 
the  law  which  upon  no  candid  view  of  the 
pleadings  and  evidence  are  involved  In  the 
issues  being  tried,  should  be  disregarded  by  the 
court;  and,  consequently,  their  refusal  affords 
no  ground  for  the  reversal  of  a  judgment  de- 
nying a  new  triaL 

9.  Ck>nf  essions  of  guilt,  being  against  the  in- 


terest of  the  accused,  are  always  admissible, 
unless  improperly  obtained;  but  declarations 
in  his  favor  are  only  admissible  where.  In  point 
of  time,  their  utterance  is  so  nearly  contem- 
poraneous, with  the  commission  of  the  alleged 
offense  as  to  become  a  part  of  the  res  gestse. 
Where,  therefore,  it  appears  that  certain  stat^ 
meats  of  the  accused  were  submitted  to  the 
jury,  which  embodied  both  confessions  of  cir- 
cumstances tending  to  establish  his  guilt  and 
likewise  declarations  favorable  to  him,  and 
where  it  further  appears  that  the  inculpatory 
statements  were  improperly  obtained,  and  the 
exculpatory  declarations  were  not  so  nearly 
contemporaneous  with  the  commission  of  the 
alleged  offense  as  to  be  a  part  of  the  res  gestae, 
it  was  proper  for  the  court,  in  its  charge  to  the 
jury,,  though  neither  side  so  requested,  to  with- 
draw from  their  consideration  all  the  state- 
ments in  question,  including  both  inculpatory 
admissions  and  exculpatory  declarations.  The 
court  is  not  bound  to  submit  false  issues,  based 
up<fn  illegal  testimony,  though  neither  party 
to  the  controversy  objects. 

10.  The  bare  fact  that  a  reward  haa  been  of- 
fered for  the  ai^prehension  of  a  person  accused 
of  crime  is  a  circumstance  which  may  be  giv- 
en in  evidence  as  affecting  the  credibility  of  any 
person  offered  as  a  witness  and  sworn  upon  the 
trial,  who  was  instrumental  in  effecting  the  ar- 
rest, and  this  without  evidence  showing  affirm- 
atively how  and  in  what  manner  the  credibili^ 
of  the  witness  is  affected  thereby;  and  it  was 
therefore  error  for  the  court  to  instruct  the  jury 
with  reference  to  the  testimony  of  such  a  wit- 
ness that  '*the  mere  fact  that  the  reward  was 
offered  is  not  any  evidence  agaifist  the  credi- 
bility of  the  witness.  There  must  be  something 
in  connection  therewith  to  show  that  the  wit- 
ness testified  in  view  of  the  reward.'' 

IL  Whatever  is  admitted  by  the  trial  judge 
as  evidence  is  entitled  to  go  to  the  jury  for 
th^r  consideration,  to  bear  such  weight  and  be 
given  such  credit  as,  in  their  judgment,  it  is 
entitled  to  receive.  Where,  therefore,  in  addi- 
tion to  the  parol  testimony  of  the  witnesses, 
written  or  printed  documents  or  other  physical 
objects  are  received  in  evidence  as  bearing  up- 
on the  issues  made  in  the  case,  it  is  error  for 
the  judge  to  practically  withdraw  the  same 
from  the  consideration  of  the  jury,  by  an  in- 
struction that  they  would  come  to  their  con- 
clusion from  the  evidence,  and  then  immediately 
adding:  '"The  evidence  is  what  the  witnesses 
testify  before  you  from  the  stand."  The  ver- 
dict should  rest  upon  the  entire  evidence,  of 
every  character,  whether  oral  or  otherwise. 

12.  Inasmuch  as  the  questions  made  in  this 
case,  other  than  as  herein  ruled,  including  those 
relating  to  the  motion  to  continue,  the  alleged 
improper  conduct  of  counsel,  and  the  newly- 
discovered  evidence,  are  not  of  such  a  character 
as  that  rulings  thereon  would  be  of  general 
public  utility,  and  inasmuch  as  upon  another 
trial  the  same  questions  cannot  again  arise,  it 
Is  not  deemed  essential  to  rule  upon  the  same. 

(SyUabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
Blchd.  H.  Clark,  Judge. 

W.  J.  Myei-s  waa  convicted  of  murder,  and 
brings  error.     Reversed. 

W.  T.  Meyers,  B.  M.  &  G.  F.  Mitchell,  and 
Virgil  Jones,  for  plaintiff  in  error.  C.  D. 
HilT;  Sol.  G«n.,  and  J.  M.  Terrell,  Atty.  Gen., 
for  the  State. 


ATKINSON,  J.  The  facts  necessary  to  an 
understanding  of  the  questions  made  in  this 
case  are  as  follows:  William  J.  Myers  was 
indicted  In  Fulton  superior  court  for  the 
murder  of  Forest  Crowley.  Upon  his  trial 
for  this  offense,  he  was  convicted,  and  there- 
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upon  moved  for  a  new  trial  upon  nmnerouB 
grounds. .  It  wllf  be  necessary  to  the  deter- 
mination of  the  cause  to  refer  to  such  only 
of  the  grounds  of  the  motion  for  a  new  trial 
as  we  now  proceed  to  set  forth: 

(1)  Because  the  jury  which  tried  him  was 
not  a  fair  and  impartial  jury,  one  of  the 
jurors,  to  wit,  H.  T.  Huff,  having  been  an 
unfair,  partial,  and  prejudiced  juror,  as  ap* 
pears  from  the  affidavits  of  Benjamin  F. 
Yancey,*  Abner  C.  Stamps,  J.  W.  King,  Cleve- 
land Wilcoxon,  and  D.  C.  Wall,  which  fact 
was  unknown  to  defendant  or  his  counsel 
until  after  trial,  as  appears  from  the  affida- 
vits of  the  defendant  and  his  counsel.  In 
support  of  this  ground  of  the  motion,  the 
defendant  submitted  an  affidavit  from  Ben- 
jamin F.  Yancey,  to  the  effect  that  on  Sun- 
day following  the  killing  of  Forest  Crowley, 
in  Westwood  Park,  he  went  to  the  scene  of 
the  killing  with  D.  C.  Wall,  who  was  an  en- 
gineer on  the  Central  Railroad;  that  they 
struck  up  with  Mr.  H.  T.  Huff,  who  was  on 
the  grounds  in  conversation  with  a  doctor, 
whom  the  deponent  Imew  by  sight,  but  whose 
name  he  did  not  know;  that  Huff  was  dis- 
coursing on  the  killing  and  the  news  con- 
nected with  it,  and  stated  that  he  had  heard 
they  had  caught  Will  Myers  in  Cincinnati; 
that  Huff  was  very  talkative,  and  very  bit- 
ter and  vindictive  in  his  talk  and  in  his 
manner  against  Myers;  that  he  pointed  to 
a  tree,  and  said  Myers  ought  to  be  brought 
back  and  hung  on  that  tree,  so  that  the 
whole  country  could  come  and  see  him  hang- 
ing; that  Huff  also  said  that,  if  he  were  on 
the  jury,  he  would  sit  there  until  Judgment 
Day,  but  what  Myers  would  hang;  that  he 
was  earnest  in  his  manner,  and  very  preju- 
diced against  the  defendant  Deponent 
went  into  the.  courthouse  during  the  trial, 
and  during  the  progress  of  the  argiuient 
and,  to  his  great  surprise,  saw  Huff  sitting 
as  one  of  the  jurors.  Deponent  was  sur- 
prised, and  knew  then  that  Huff  was  not  a 
fair  and  impartial  juror,  and  afterwards 
mentioned  the  matter  to  Maj.  Wllcoxon,  of 
Mynatt  &  Wllcoxon,  lawyers,  who,  he  Is  in- 
formed, told  the  matter  to  the  attorneys  for 
Myers.  Defendant  also  Introduced  affidavit 
of  D.  C.  Wall,  who  testified  that  he  was  an 
engineer  on  the  Central  Railroad;  that  he 
had  been  such  for  five  years;  that  he  lived 
at  No.  23  Walker  street,  in  the  city  of  At- 
lanta; that  on  the  Sunday  foUowing  the  kill- 
ing of  Forest  Crowley,  at  Westwood  Park, 
he  went  out  to  the  scene  of  t^e  Idlling  with 
B.  F.  Yancey,  and  heard  various  parties  who 
were  there  talking;  that  he  did  not  know 
H.  T.  Huff,  who  was  a  juror  in  said  case, 
and  did  not  know  whether  he  was  one  of 
Che  men  who  expressed  themselves  as  hos- 
tile to  Myers  or  not,  but  that  there  was  con- 
siderable talk  by  several  parties,  one  of 
whom  was  with  a  doctor,  or  at  least  he  was 
called  a  doctcr,  whose  name  he  did  not 
know;  that  this  man  expressed  himself  in 
a  manner  as  If  he  was  prejudiced  against 


Myers;  he  did  point  to  a  tree,  and  say  some* 
thing  about  hanging.  Myers  on  it;  the  exact 
expression  deponent  does  not  now  remem- 
ber; that  he  had  never,  told  about  this  to 
Myers  or  any  of  his  family  or  attorneys  un- 
tU  this  day.  Also,  the  affidavit  of  Abner  C. 
Stamps,  who  testified  that  he  had  lived  in 
the  city  of  Atlanta  for  the  past  nine  years; 
that  he  was  a  commission  merchant;  that 
he  knew  H.  T.  Huff,  who  was  a  juror  in  the 
case  of  the  State  v.  WiD  Myers;  that,  Short- 
ly after  the  killing  of  Forest  Crowley,  de- 
I)onent  was  in  Pool's  store,  on  Peters  street, 
in  the  city  of  Atlanta,  and  heard  said  Huff 
say,  in  speaking  of  the  killing,  ^^If  I  was  on 
that  jury,  I  would  sit  fifty  years,  or  woyld 
break  that  man  Myers'  neck;"  Huff  seemed 
to  have  considerable  feeling  In  the  matter, 
and  seemed  to  be  greatly  prejudiced  against 
Myers;  that  deponent  was  out  of  the  city 
when  Myers*  trial  was  in  progress,  and  'did 
not  iLuow  Huff  was  on  the  jury,  and  for  that 
reason  never  mentioned  these  facts  before. 
Also,  the  affidavit  of  J.  W«  King,  who  testi- 
fied that  he  was  a  commission  merchant;  had 
resided  in  Atlanta  for  the  past  two  years; 
that  he  had  read  the  affidavit  of  Abner  (X 
Stamps,  made  in  the  above-stated  case,  and 
was  present  at  the  conversation  alluded  to 
in  that  affidavit;  that  Huff,  who  was  a 
juror  in  said  case,  and  who  expressed  his 
opinion  as  testified  to  by  said  Stamps,  seem- 
ed to  be  very  much  interested,  and  preju- 
diced against  Myers,  the  defendant  In  fur- 
ther support  of  this  ground  of  the  motion, 
the  defendant  filed  the  usual  affidavits  of 
himself  and  his  counsel  as  to  thdr  ignorance 
of  the  existence  of  the  facts  set  forth  in  the 
affidavits  above  referred  to  until  after  the 
conviction  of  the  accused. 

(2)  Because  the  court  permitted  the  court 
room  to  be  crowded  almost  to  suffocation  by 
an  Immense  crowd  of  people,  the  largest  crowd 
that  ever  gathered  in  Fulton  county  court 
bouse,  packed  like  sardines  in  a  box,  and 
jammed  about  the  judge's  stand,  clerk's  desk, 
and  on  and  around  the  counsel's  table,  and  all 
round  and  against  the  juiy;  and  this  crowd 
was  greatly  prejudiced  against  defendant 
Counsel  for  the  defendant,  during  the  closing 
argument  of  the  solicitor  general,  could  none 
of  them  get  seats,  and  two  of  them  were  com- 
pelled to  sit  on  top  of  a  table,  and  in  front 
of  them,  and  between  them  and  the  jury,  a 
crowd  of  people  was  packed,  while  his  other 
counsel  was  forced  to  stand  in  the  door- 
way. A  bailiff  called  the  court's  attention  to 
the  condition  of  defendant's  counsel,  and  the 
court  said  that  counsel  for  defendant  could 
take  care  of  himself.  After  the  jury  retired  to 
their  room,  the  crowd  took  possession  of  the 
court  room,  and  made  great  noise,  by  loud 
talking  and  laughter,  that  might  easily  have 
been  heard  oy  the  jury.  Bach  time  during 
the  trial  that  the  jury  was  brought  to  and 
from  their  room,  a  narrow  defile  in  the  sur- 
ghig  crowd  had  to  be  forced  to  allow  them  to 
pass.    Defendant  says  that  the  court  should 
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bave  bad  the  crowd  kept  out  of  the  har,  and 
reserved  it  for  the  persons  Interested  directly 
in  the  trial,  and  out  of  the  court  room,  so  that 
only  a  reasonable  number  should  remain,  and 
that  the  effect  of  their  being  massed  around 
and  against  the  jury  was  to  influence  and  in- 
timidate them;  that  the  crowd  was  against 
the  prisoner,  and  communicated  thehr  feelings 
to  the  Jury;  and  that  it  was  impossilHe  to  have 
a  fkOr  trial  under  the  circumstances.  As  to 
this  ground  the  court  certifies:  "I  cannot  re- 
call that  any  one  sat  upon  the  counsel's  table, 
and,'  if  60,  it  was  not  to  an  extent  to  interfere 
with  counsel's  duties.  I  am  sure  there  were 
no  numbers  between  counsel  and  jury,  and,  if 
so,  it  was  only  for  a  moment,  in  standing  or 
^  passing,  and  not  so  as  to  interfere  with  coun- 
sel's proper  defense  of  their  client.  It  is  true 
that  the  court  room  was  crowded,  indeed  pack- 
ed, with  an  audience  composed  of  both  sexes, 
and  there  was  a  scarcity  of  room;  but  no  re- 
quest was  made  to  me  to  exclude  the  audi- 
ence, which,  if  made,  was  impmctkalHe,  be- 
yond the  requhr^ments  of  room  sufficient  to 
conduct  the  trial,  which  at  all  times  was  suf- 
ficient CkMinsel  for  defendant  had  the  same 
opportunity  of  other  counsel.  Missing  Mr. 
Moyers  during  the  speaking,  I  found  he  was 
standing  in  the  doorway,  and  he  gave  as  a 
reason  for  his  position  that  he  would  rather 
stay  there,— presumably,  to  me,  as  he  could 
get  more  air,  as  at  the  beginning  of  the  trial 
he  complained  of  a  spell  of  asthma;  and  every- 
thing possible  was  done  to  accommodate  his 
condition,  even  to  the  raising  or  lowering  of 
every  Vish  in  the  room,  which  made  the  room 
too  'cool  for  many  in  the  audience,  myself  ior 
eluded.  The  trial  lasted  from  Monday  morn- 
ing to  Friday  afternoon,  and  at  the  conclusion 
Mr.  Moyers  privately  thanked  me  for  the  con- 
sideration I  had  shown  him  during  the  trial. 
He  was  perfectly  able  to  take  care  of  himself 
in  getting  admission  to  the  ro<Hn,  and  to  his 
pn^;>er  place  therein;  and,  if  he  had  applied  to 
me  to  have  room  made  for  him,  I  would  have 
stopped  the  case  until  it  was  done.  He  made 
the  last  argument  for  the  defense,  hi  a  cfpeech 
of  three  hours,  which  was  both  eloquent  and 
Ingenious,  and  in  which  he  was  heard  atten- 
tively and  patiently  by  the  court,  the  jury, 
and  audience.  There  was  no  influencing  or  in- 
timldatihg  the  jury  by  the  audience.  I  kept 
a  bailiff  at  each  end  of  the  jury  box,  with  in- 
structions to  keep  the  crowd  from  contact  with 
them  at  the  sides  and  in  the  rear,  and  which, 
under  my  supervision,  was  faithfully  done; 
and,  when  they  went  backward  and  forward 
to  their  room,  I  was  careful  to  first  have  suf- 
ficient space  to  do  so  without  contact  with  the 
audience." 

(3)  Because,  when  Capt  J.  M.  Wright,  chief 
of  the  Atlanta  detective  force,  was  on  the 
stand  as  a  witness  for  the  state,  he  testified 
that  he  visited  the  scence  of  the  tragedy  in 
coDipany  with  the  defendant;  that  he  took  de- 
fendaAt's  shoes  out  to  the  scene  of  the  trag- 
edy, and  fitted  one  of  them  into  the  tracks. 
I>efendant's  counsel  immediately  objected  to 


the  testimony,  and  the  court  sent  the  jury  out 
pendhig  an  investigation  of  the  way  the  shoes 
were  obtained  from  the  defendant.  That  in- 
vestigation showed  that  Capt  Wright  had 
sent  the  station-house  janitor  to  defendant's 
cell  and  got  his  shoes.  The  court  ruled  that 
the  state  must  prove  by  the  janitor -the  cir- 
cumstances under  which  the  s^s  were  ob- 
tained. Defendant's  counsel  then  asked  the 
court  to  instruct  the  jury  that  the  answer  of 
the  witness  that  was  given  before  the  objec- 
tion could  be  made  (that  the  shoe  was  fitted  into 
the  track)  was  ruled  out  The  court  replied, 
*'Never  nflnd  about  that  now."  The  jury  then 
returned  to  the  court  room,  and  Capt  Wright 
was  carried  through  a  minute  examination  on 
the  subject  of  tracks;  the  principal  point  sought 
to  be  made  by  his  testimony  being  that  there 
were  two  tracks  from  the  buggy  to  the  dead 
body,  and  only  one  leading  back  to  buggy  from 
the  body.  Captain  Wright  testified  to  other 
tracks  in  the  vicinity,  but  that  none  came  with- 
in 40  feet  of  the  dead  body.  Jeff  Arnold,  the 
janitor,  was  shortly  afterwards  put  on  the 
stand,  and  the  jury  was^isent  out  by  the  court. 
When  examined,  he  swore  that  he  went  to 
Myera'  cell,  and  told  him  that  the  detectives 
wanted  his  shoes.  Also,  that  he  had  just  been 
met  at  the  court  house  by  some  one  acting  for 
the  state,  who  said  to  him,  "Did  you  take 
them  shoes  away  from  him,  or  did  he  give 
them  to  you?"  and  witness  said,  "He  gave 
them  to  me,"  and  the  man  said,  "When  you 
get  on  the  stand,  you  say  so,  and  don't  say 
any  more."  The  court  then  ruled:  "You  ob- 
ject to  the  testimony.  I  sustain  your  objec- 
tion. Our  supreme  court  has  said  that  a  man 
cannot  be  forced  to  put  his  foot  in  a  track. 
The«»  Is  no  evidence  of  direct  force,  but  the 
man  was  certainly  imprisoned,  so  I  think  bet- 
ter not  to  complicate  the  case  with  it  Liet  the 
jury  return  to  the  court  room."  The  jury  re- 
turned to  the  court  room.  The  court  did  not 
instruct  them  that  the  testimony  of  Capt 
Wright  objected  to  by  defendant's  counsel, 
was  excluded.  Defendant  says  that  the  fail- 
ure of  the  court  so  to  instruct  the  jury  was 
error,  especially  in  view  of  the  fact  that  de- 
fendant's counsel  had  requested  it  He  says 
that  the  jury  felt  themselves  bound  to  take 
this  evidence;  that  this  evidence  was  unlaw- 
ful; that  it  was  evidence  that  he  was  com- 
pelled to  give,  and  which  Capt  Wright  testi- 
fied tended  to  criminate  him;  that  the  jury 
heard  defendant's  objection  to  it  and,  when 
called  back,  were  not  told  that  it  was  ruled 
out  and  must  have  presumed  that  the  court 
had  not  sustained  the  objection.  Defendant 
dalmed  that  he  had  never  gotten  out  of  the 
l>uggy,  and  the  testimony  objected  to  tended  to 
prove  that  he  had  gotten  out  and  gone  over 
the  hilL  As  to  this  ground  the  court  certi- 
fies: "My  remembrance  is  that  the  jiu^  wasjient 
out  before  Capt  Wright  had  testified  anything 
touching  the  shoes.  As  soon  as  I  caught  the 
purpose  of  the  testimony  relating  to  the  shoes, 
I  sent  the  jury  out;  and  hence  it  was  unnec* 
essary  to  instruct  them  in  that  particular,  f6r 
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they  had  not  heard  It.  As  I  remember,  there 
was  no  such  request  made  of  the  court,  in  the 
presence  of  the  Jury  or  othei-^ise,  as  contahi- 
ed  in  this  ground." 

(4)  Because  the  court  permitted  N.  Kaiser, 
a  pawnbroker,  to  testify  tliat  a  watch  sworn 
to  by  others  as  belonging  to  the  deceased  was 
pawned  in  his  shop  by  one  passing  uhder  the 
name  of  C.  D.  Morlein,  when  it  was  shown 
that  the  witness  was  out  of  town  when  the 
watch  was  pawned,  and  out  of  town  when 
the  detectives  got  it  from  his  shop,  and  he 
could  only  speak  from  the  record  of  his  shop, 
signed  by  said  G.  D.  Morlein,  and  even  then 
testified  that  the  record  showed  a  different 
number. for  the  watch  pawned  by  the  said 
Morlein  from  the  watch  produced  in  court  as 
defendant's.  Defendant  objected  to  this  tes- 
timony because  it  was  irrelevant,  was  sec- 
ondary evidence  of  the  contents  of  the  writ- 
ing, and  not  the  best  evidence,  the  writing  be- 
ing accessible;  and  because  it  did  not  show 
that  It  was  the  same  watch  as  Crowley's,  and 
did  not  show  tliat  defendant  was  G.  D.  Mor- 
lein, or  the  man  that  pawned  it  As  to  this 
ground  the  court  certifies:  "The  witness  tes- 
tified that  ills  clerk  received  the  watch,  but 
he  identified  it  by  the  pawn  ticket,  which  was 
before  the  jury,  and  for  them  to  pass  upon. 
It  was  In  evidence  that  defendant  confessed 
pawning  the  watch  as  Kaiser*a  There  was 
some  mistake. in  one  of  the  many  figures  on 
the  pawn  ticket,  and  it  was  for  the  jury  to 
judge  if  It  was  the  same  watch  pawned,  from 
Kaiser's  evidence,  aided  by  defendant's  ad- 
mission. The  fragments  of  the  letter  alluded 
to  in  this  ground  were  admitted  without  ob- 
jection, and  there  were  no  requests  in  writ- 
ing to  charge  upon  either  of  the  specifications 
in  this  ground." 

(5)  Other  grounds  of  the  motion  v^ere  that 
the  court  erred  in  refusing  to  charge  theories 
of  the  defendant  that,  if  guilty  at  all,  he  was 
only  guilty  as  principal  in  the  second  degree, 
or  as  accessory  before  the  fact 

(6)  Because  the  court  erred  In  charging  as 
follows:  "There  are  admissions  here  in  evi- 
dence which  were  obtained  upon  the  saying 
to  this  defendant  that  it  would  be  better  for 
him  if  he  would  tell  all  about  it.  It  is  con- 
trary to  law  to  use  admissions  obtained  that 
way;  hence  you  must  use  your  discretion  in 
that  regard  as  to  what  admissions  you  shall 
consider  legal  There  was  no  motion  made 
before  me  to  exclude  the  evidence  because  of 
its  having  been  obtained  improperly,  but  I 
deem  it  my  duty  to  charge  you  upon  the  law 
in  reference  to  that  that  no  injury  in  conse- 
quence of  that  shall  be  done  to  the  defendant 
So,  as  I  said  before,  you  must  discriminate 
between  those  admissions  that  were  received 
in  that  way,  and  such  admissions  that  were 
not -received  In  that  way,  and  come  up  to  rule 
as  I  have  laid  it  down  to  you,  where  there 
was  an  absence  of  hope  of  benefit,  or  fear  of 
consequence."  Alleged  to  be  error,  because 
defendant  did  not  move  to  exclude  any  testi- 
mony on  the  ground  that  it  was  an  admission 


made  under  the  representation  that  it  would 
be  better  for  him  to  tell  all  about  It;  and  he 
alleges  the  court  had  no  right  to  instruct  the 
jury  to  disregard  evidence  offered  against 
him,  which  he  did  not  object  to.  Further,  be- 
cause defendant  did  not  want  the  evidence 
excluded*  or  any  doubt  cast  on  its  admisBl- 
billty  on  the  minds  of  the  jury,  because  he 
contended  that  the  story  or  explanation  given 
was  the  truth;  and  he  alleges  he  had  a  right 
to  have  the  evidence  go  to  the  jury  of  what 
explanations  he  made  shortly  after  he  was  ar- 
rested, and  in  charge  of  the  Atlanta  police. 
Further,  because  the  only  evidence  obtained 
in  the  manner  set  forth  in  the  charge  was  the 
evidence  of  Chief  of  Police  A.  B.  Connally, 
who  testified  that  the  Chattanooga  chief  of 
police  had  told  the  defendant  to  tell  all  he 
knew  about  it  because  it  would  be  better  for 
him.  The  only  other  evidence  as  to  the  ad- 
missions was  that  of  the  Cincinnati  detective, 
Meyer,  who  testified  that,  offering  no  induce- 
ment to  confession,  he  talked  with  defendant 
down  in  a  cell  room,  and  there,  with  no  wit- 
nesses present  defendant  told  him  that  he 
and  Brown  Allen  had  made  it  up;  that  de- 
fendant was  to  take  Crowley  out  there,  and 
meet  others;  that  he  did  not  say  what  they 
were  to  do,  but  they  were  to  get  him  out 
there,  and  "do  him."  The  charge  of  the  court 
could  only  have  been  understood  by  the  jury 
to  mean  that  they  should  disregard  the  ex- 
planation given  by  Chief  Connally,  which,  if 
true,  showed  defendant  to  be  hinocent  but 
that  they  were  authorized  to  believe  the  Cin- 
cinnati detective's  story,  which  stopped  short 
of  the  explanation  given  by  OomiaUy.  It'took 
away  from  the  jury  the  explanation  that  de- 
fendant's purpose  was  a  mule  trade,  and  left 
the  assertion  that  his  purpose  was  "to  do 
him."  The  statement  claimed  by  the  defend- 
ant to  be  exculpatory,  and  which  It  was  al- 
leged the  court  illegally  excluded  from  the 
consideration  of  the  jury  by  the  charge  com- 
plained of,  was  made  under  the  following  dr- 
cumstances:  Several  days  after  the  commis- 
sion of  the  homicide,  the  chief  of  police  of  the 
dty  of  Atlanta  went  to  Chattanooga,  Tenn., 
to  meet  an  officer  who  had  the  defendant  in 
custody;  the  latter  having  been  arrested  In 
Cincinnati,  Ohio.  The  chief  of  pollQe  talked 
with  him  at  police  headquarters  in  Chatta- 
nooga. On  that  occasion  the  defendant  made 
a  statement  to  him,— it  not  having  been  in- 
duced by  any  hope  of  reward  or  fear  of  in- 
Jury,— which  statement  was  as  follows:  ••De- 
fendant stated  to  Mr.  Cason  and  myself  [the 
chief  of  police]  that  there  was  a  man  by  the 
name  of  Brown  Allen  connected  with  It;  that 
Brown  Allen  was  the  cause  of  him  going  to 
Roswell  and  bringing  young  Crowley  to  At- 
lanta. He  said  further  that  he  carried  young 
Crowley  out  in  a  buggy  to  the  western  por- 
tion of  the  city,  and  that  they  were  met  by 
Brown  Allen,  and  that  Crowley  got  out  of  the 
buggy  and  went  with  Brown  Allen  over  the 
brow  of  a  little  hill  that  was  there,  and  that 
he  came  back  and  divided  the  money  with 
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bSan  [defendant}  that  he  got  from  Crowley, 
and  gave  him  the  pocketbook  and  part  of  the 
money,  a  diamond  ring,  and  watch.  Defend- 
ant said  he  did  not  get  ont  of  the  buggy  at 
all.  He  [Myers]  did  not  get  out  of  the  buggy 
at  all.  He  said  that  he  had  known  Brown 
Allen  about  ten  days.  He  said  Brown  Allen 
goi  in  the  buggy  with  him,  and  that  they 
droTe  up  to  where  the  street  car  crosses,— 
where  the  street  car  stops,— and  that  Brown 
Allen  got  out  of  the  bugsy.  I  asked  him  the 
question  then  whether  the  street  car  was 
there  at  that  time,  and  he  said  there  was  no 
street  car  in  sight,  and  Brown  Allen  got  out 
of  the  buggy,  and  that  be  drove  back  to  At- 
lanta. I  asked  him,  when  he  first  said  he  met 
Brown  Allen,  what  took  pUkoe  between  them. 
He  says  he  met  Brown  Allen  about  ten  days 
before  this  crime  was  committed;  that  he  waj 
connected  in  some  way  or  other  with  Brown 
Allen's  sister,  or  some  female  relative  of  his, 
and  that  he  got  infatuated  with  her  in  some 
way;  he  met  her  out  at  Innman  Park,  and 
Brown  Allen  found  him  there, « and  they  had 
some  words;  and  that  Allen  shot  at  him 
twice.  He  said  further  that  Allen  made  him 
promise— made  him  sweai^he  would  not  tell 
anything  about  this  matter.  He  described 
Brown  Allen  as  bting  a  medium-sized  man; 
that  he  somethnes  wore  a  black  mustache. 
He  gave  us  t0  veiy  indefinite  description.  He 
told  me  that  nobody  ever  saw  him  with 
Brown  Allen  in  the  city  of  Atlanta,  nor  where 
Brown  AQen  stayed  in  Atlanta.  He  said 
Allen  shot  at  him  before'  the  killing.  He  went 
with  him  again.  This  killing  was  afterwarda 
He  said  that  he  got  the  ring  as  his  part  of  the 
booty  of  the  murder.  He  stated  to  Cason  and 
myself  that  the  ring  was  in  the  vest  pocket 
of  the  old  suit,— the  suit  he  had  on  when  the 
murder  was  committed.  I  telegraphed  Gapt 
Wright,  who  was  acting  chief  of  police,  to 
get  the  suit  of  clothes,  and  try  to  find  the 
ring.  They  did  not  succeed  in  finding  It  He 
said  he  had  pawned  the  watch  for  five  dol- 
lars and  a  half  at  Mr.  Kaiser's.  Detective 
Ivey  got  the  watch.  This  is  the  watch  and 
chain.  He  said  that,  after  Brown  Allen  had 
come  back  from  over  the  hill  where  he  went 
with  Crowley,  he  kinder  slapped  him  in  the 
face  with  the  red  pocketbook,  and  said,  'Now, 
you  can  take  this,  and  what  money  there  is 
In  it,  and  the  diamond  ring  and  the  watch.' " 
Upon  cross-examination  it  appeared  that  the 
statement  was  made  under  such  circtun- 
stances  as  would  render  it  inadmissible  upon 
the  idea  that  it  was  Improperly  obtained.  It 
does  not  appear,  however,  to  have  been  ob- 
jected to  specially  upon  this  ground.  The 
only  other  testimony  bearing  upon  this  point 
was  the  statement  of  a  witness  (William 
Meyer)  who  testified  substantially  as  stated 
In  the  foregoing  ground  of  the  motion  for  a 
new  trial. 

(7)  Anothei  ground  of  the  motion  was  as 
follows:    Because  the  court  erred  in  char- 
ging:    '*An  attack  Is  made  upon  some  of 
these  witnesses  who  came  here  from  Ohio 
v.25s.E.no.5— 17 


and  Cincinnati,  on  account  of  the  reward 
that  has  been  offered  in  this  case.  If  you 
believe  that  there  was  a  reward  offered  in 
this  case  for  the  detection  of  the  person  who 
committed  the  crime,  and  that  these  wit- 
nesses are  to  get  the  reward,  and  that  their 
testimony  was  aflfeeted  by  that  reward,  then 
you  could  treat  them  as  so  swearing,  but 
the  mere  fact  that  the  reward  was  offered 
Is  not  any  evidence  against  the  credibility 
of  the  witnesses.  There  must  be  something 
in  connection  therewith  to  show  that  the 
witnesses  testified  in  view  of  the  reward." 
Alleged  to  be  error  because  It  takes  away 
from  the  Jury  all  right  to  consider  whether 
the  witness  is  testifying  to  get  the  reward 
which  he  knows  has  l^een  offered,  unless 
they  can  explore  the  Inner  conscience  of  the 
witness.  Defendant  alleges  that  it  is  the 
prerogative  of  the  jury  to  say  whether  they 
believe,  from  all  the  circumstances  surround- 
ing the  case,  the  appearance  of  the  witness 
on  the  stand,  his  manner  of  testifying,  his 
contradictions  of  his  own  testimony,  his  con- 
tradiction by  other  witnesses,  his  occupa- 
tion in  life,  his  conduct  in  the  case,  and 
numerous  other  circumstances  shown  to  the 
jury,  that  witness  is  infiuenced  in  his'  testi- 
mony by  the  reward. 

(S)  Because  the  court  erred  in  charging  as 
follows:  ''As  I  said,  what  conclusions  you 
come  to  win  depend  upon  the  evidence  that 
has  been  submitted  to  you  during  the  prog- 
ress of  the  trial.  The  evidence  is  what  the 
witnesses  testify  before  you  from  the  stand." 
And  the  court  further  charged  the  jury: 
"There  Is  no  witness  here  who  has  testified 
that  he  saw  Myers,  or  anyl>ody  else,  shoot 
the  deceased,  or  otherwise  illtreat  him. 
Hence,  if  Myers  Is  found  guilty,  or  not 
guilty,  will  depend  upon  the  circumstances 
as  they  are  narrated  to  you  by  the  wit- 
nesses." Alleged  to  be  error  because  it  ex- 
cluded the  jury  from  the  consideration  of 
the  prisoner's  statement  fit  the  appearance 
of  the  pistol,  of  the  appearance  of  the  cloth- 
ing of  Myers  and  Crowley,  of  the  hotel  reg- 
ister, and  of  the  other  evidence  in  the  case 
which  was  not  purely  oral.  In  this  connec- 
tion the  court  further  charged:  "As  I  said, 
what  conclusion  you  come  to  will  depend 
upon  the  evidence  that  has  been  submitted 
to  you  during  the  progress  of  the  trial.  The 
evidence  Is  what  the  witnesses  testify  before 
you  from  the  stand.  You  see  them;  you 
hear  them  testify;  you  see  their  manner  of 
testifying;  you  know  their  relations  to  the 
case,  from  the  testimony  that  is  Introduced; 
and  now,  if  your  deduction  Is,  from  all  the 
evidence,  that  the  defendant  Is  guilty,  and 
guilty  beyond  a  reasonable  doubt,  it  would, 
as  I  said  to  you,  be  your  duty  to  find  him 
guilty;  but  If  you  do  not  believe,  from  all 
the  evidence,  and  the  deduction  you  make 
from  it,  that  the  defendant  is  guilty,  or  you 
have  a  reasonable  doubt  as  to  his  guilt,  then, 
likewise,  as  I  said,  it  would  be  your  duty  to 
find   him  not  guilty."    And  again,   in  the 
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same  connection:  "Hence,  If  Myers  is  found 
guilty,  or  not  guilty,  will  depend  upon  the 
circumstances  that  are  narrated  to  you  by 
the  witnesses."  Alleged  to  be  error,  because 
there  was  written  evidence  in  the  case,  there 
were  certain  physical  objects  introduced  In 
evidence,  as  the  clothing  of  the  defendant 
and  the  deceased,  the  shoes  of  the  decease, 
the  pistol  of  Myers,  and  the  hotel  register, 
and  this  charge  excluded  the  consideration 
of  this  evidence  from  the  jury,  and  restricted 
them  to  the  consideration  of  the  oral  evi- 
dence. 

1.  We  will  first  consider,  in  passing  upon 
this  writ,  whether  a  court  was  lawfully  or^ 
ganized  which  had  jurisdiction  to  try  the 
defendant  I'or  his  life.  If  there  was  not, 
then  no  legal  judgment  of  conviction  could 
be  pronounced  against  him.  The  jurisdic- 
tion to  try  capital  felonies  is  vested  by  the 
constitution  and  laws  of  this  state  in  the 
superior  courts,  and  a  superior  court  organ- 
ized for  the  final  exercise  of  this  supreme 
attribute  of  a  sovereign  power  must  consist 
of  a  judge  appointed  by  law,  and  a  jury  or- 
ganized in  accordance  with  the  requirements 
of  the  law.  When  these  constituent  ele- 
mentd  exist,  the  court  is  complete.  Until 
then,  it  is  not  If  it  appear  on  the  face  of 
the  proceeding  that  any  of  the  primary  req- 
uisites to  the  existence  of  a  valid  court  are 
wanting,  its  judgment  is  void,  and  may  be 
attaciced  at  any  time  and  anywhere.  If  it 
be  apparently  organized  in  accordance  with 
law,  and  proceed  to  judgment,  after  the  time 
limited  for  exception  to  judgments  rendered 
by  such  tribunals,  it  will  be  presumed  in 
favor  of  its  jurisdiction,  and  that  its  pro- 
ceedings were  in  all  respects  regular  and 
conformable  to  law.  It  is  as  essential  to 
the  rendition  of  a  legal  judgment  in  a  case 
in  which  a  jury  trial  is  required  that  the 
jury,  and  each  member  of  it,  should  be  le- 
gally competent  to  sit  as  a  part  of  the  court, 
as  it  is  that  the  iudge  who  presides  should 
labor  under  no  legal  disability.  The  right 
of  trial  by  jury  is  sacred,  wherever  the  com- 
mon law  prevails,  and,  though  often  assailed 
by  persons  who  little  appreciate  either  its 
origin,  or  its  usefulness  in  the  administration 
of  the  law,  is  an  institution  so  deeply  im- 
bedded in  the  civilization  of  this  country 
that,  so  long  as  our  institutions  of  govern- 
ment continue,  it  will  not  perish  from  the 
earth.  It  constitutes  a  part  of  our  judicial 
system,  and  courts,  however  organized,  are 
but  the  agencies  employed  by  organized  so- 
ciety for  the  administration  of  laws  design- 
ed for  the  protection  of  its  members  in  the 
enjoyment  of  their  rights;  and  since,  under 
our  benign  system  of  government,  no  man 
can  be  deprived  of  life,  liberty,  or  property 
except  upon  the  judgment  of  his  peers,  it  is 
the  duty  of  the  courts  scrupulously  to  guard 
the  right  of  trial  by  Jury  as  one  of  the  essen- 
tial incidents  of  our  judicial  system,  and 
one  the  maintenance  of  which  in  its  purity 
and  integrity  is  necessary,  not  only  to  the 


j>erpetuity  of  our  institutions  of  government, 
but  likewise  to  the  protection  of  the  liber- 
ties of  the  citizen  against  the  possible  en- 
croachments of  arbitrary  power. 

2,  3.  This  defendant  was  convicted,  and  is 
now  under  sentence  of  death,  and  upon  the 
verdict  of  a  jury,  one  member  of  which  he 
complains  is  not  legally  competent  to  try  him. 
He  alleges  that  before  this  juror  entered  upon 
the  trial  of  the  case  his  individual  judgment 
was  concluded  by  what  he  had  heard  against 
the  prisoner,  and  that  this  juror  entered  up- 
on the  trial  of  this  case  corruptly,  with  a  de- 
liberate purpose  to  bring  about  his  execution. 
In  support  of  this  ground  of  the  motion  he 
submitted  the  testimony  of  witnesses,  two  of 
whom  deposed  that  upon  one  occasion,  soon 
after  the  commission  of  the  homicide,  the 
person  afterwards  chosen  as  a  juror  stated  in 
their  presence  that  the  accused  ought  to  be 
hung,  and  pointed  out  a  tree  upon  which  the 
execution  should  take  place.  He  submitted 
the  testimony  of  two  other  witnesses  who  de- 
posed that  some  time  after  the  homicide  oc- 
curred, and  after  the  apprehension  of  this 
def^dant,  this  jusor  stated  in  their  presence, 
with  much  earnestness  and  vehemence,  that, 
if  he  were  chosen  as  a  juror  upon  the  trial  of 
the  accused,  he  would  sit  upon  the  jury  for  50 
years,  or  break  his  neds.  The  juror,  in  re- 
sponse to  these  several  affidavits,  filed  an  an- 
swer to  the  first  one  above  referred  to  only. 
His  answer  to  this  was  not  a  circumstantial 
denial  of  the  facts  stated,  but  was  evasive, 
and  concluded  by  the  statement  that  upon  the 
trial  of  the  case  he  was  influenced  to  the 
judgment  finally  reached  by  nothing  save  the 
testimony.  The  question  Is  whether,  upon 
this  state  of  facts,  the  juror*  was  impartial. 
Was  he  impartial  in  the  sense  in  which  that 
term  is  employed  by  the  law?  Did  he  speak 
truthfully  when,  upon  the  voir  dire,  he  stated 
that  he  had  not,  from  having  seen  the  crime 
committed,  ov  from  having  heard  any  of  the 
testimony,  formed  or  expressed  an  opinion  in 
regard  to  the  guilt  or  innocence  of  the  pris- 
oner at  the  bar?  Did  he  speak  truthfully  ^ 
when  he  said  he  had  no  bias  or  prejudice  in 
his  mind  either  for  or  against  the  prisoner  at 
the  bar?  Did  he  speak  truthfully  when  he 
said,  "I  am  perfectly  impartial  betweoi  the 
state  and  the  accused?"  Absolute  perfection 
is  not  attainable  in  human  affairs.  Absolute 
impartiality  or  indifTerence,  according  to  the 
ancient  standards,  is  not  to  be  expected,  even 
if  it  were  desired.  The  time  has  long  passed, 
in  the  judicial  history  of  this  country*  when 
total  ignorance  of  the  offense,  or  circum- 
stances connected  therewith,  is  noade  the  test 
of  the  competency  of  a  juror;  but  the  time 
will  never  come  when  absolute  honestj 
and  integrity  of  purpose  can  be  dispensed 
with,  either  in  the  jury  box  or  upon  the 
bench.  In  olden  times,  the  ideal  juror,  ac- 
cording to  Lord  Ck)ke,  should  stand  Indiffer- 
ent as  he  stands  unsworn.  He  should  be  as 
white  as  paper,— superior  to  all  suspicion  of 
prejudice.    He  must  be  omni  ezceptione  ma- 
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jor.  But  this  cannot  mean  tbat  each  juror 
shall  be  absolutely  free  from  all  prelmpres- 
Blon  with  regard  to  the  question  upon  which 
he  is  impaneled.  To  apply  such  a  test  would 
be  to  exclude  txom  the  jury  list  of  the  pres- 
ent day  all  men  who  read,  or  who  are  thrown 
in  association  with  people  who  do  read.  It 
cannot  mean  more  than  that  upon  the  trial 
of  a  criminal  case  the  mind  of  every  person 
chosen  as  a  juror  should  at  the  time  of  hi^ 
selection,  with  respect  to  the  person  and  the 
particular  matter  under  investigation,  be,  as 
between  the  state  and  the  accused,  in  a  con- 
dition of  perfect  neutrality.  He  may  have  a 
senoral  knowledge,  derived  from  newspapers 
or  other  sources,  of  all  of  the  facts  bearing 
upon  both  sides  of  the  question;  and  if  still 
his  mind  is  in  such  state  of  neutrality,  as  be* 
tween  the  respective  parties  to  the  issuer  there 
is  no  reason  why  he  is  not  a  competent  juror; 
and  this  test  applies  to  each  individual  juror 
of  the  panel.  If  one  of  them  does  not  meas- 
ure up  to  this  standard,  and  the  verdict  be 
objected  to  in  due  time  upon  that  ground,  it 
should  be  vacated,  and  a  new  trial  awarded. 
As  has  been  said  before,  the  juror  muM 
stand  indifferent  His  mfaid  should  be  in  a 
state  of  neutrality,  as  respects  the  person  and 
the  matte?  to  be  tried.  There  should  exist 
no  bias  for  or  against  either  party,  in  the 
mind  of  the  juror,  calculated  to  operate  upon 
his-  mind.  He  should  come  to  the  trial  un* 
committed^  and  prepared  to  weigh  the  evi- 
dence in  impartial  scales.  For. if  he  be  not 
thus  Indifferent,  but  come  to  the  trial  with  a 
preconceived  opinion  of  the  guilt  or  innoc^ice 
of  the  prisoner,  it  is  adjudged  that  he  is  dis- 
qualified, upon  the  theory  that  such  a  pre* 
possession  of  the  mind  is  inconsistent  with 
the  exercise  by  the  juror  of  a  free  and  im- 
partial judgment  of  the  case  upon  the  evi- 
dence;  and  the  declaration  of  the  juror  that 
he  bielieves  he  could  decide  the  case  unin- 
fluenced by  his  previous  opinion  will  not  re- 
move the  objection,  for  the  reason,  as  assien* 
ed  by  Chief  Justice  Marshall  (1  Burr,  Tr. 
41G),  that  "the  law  will  not  trust  him."  Well- 
considered  opinions,  pertinent  to  this  subject, 
may  be  found  in  Greenfield  v.  People,  74  N. 
Y.  285;  Rothschild  v.  State,  7  Tex.  App.  519. 
The  disqualifying  bias  or  opinion  must  be 
such  as  affects  the  neutrality  of  the  juror's 
mind.  The  existence  of  mere  ephemeral  im- 
pressions or  opinions,  either  preconceived  or 
produced  upon  the  mind  by  reading  newspa- 
per reports*  or  from  hearing  rumors  and 
statements,  under  oath  or  otherwise,  as  to 
the  causes  and  circumstances  attendant  upon 
the  commission  of  a  homicide,  is  not  neces- 
sarily inconsistent  with  such  a  state  of  men- 
tal neutrality  as  renders  one  legally  compe- 
tent to  sit  as  a  juror.  Such  Impressions  can- 
not properly  be  classed  as  opinions  at  alL 
By  some  kind  of  subtle  influence,  impressions 
of  this  character  are  unconsciously  made  up- 
'on  the  minds  of  those  persons  who  are  the 
most  deliberate  in  reaching  conclusions,  or 
in  forming  opinions;    and,  so  long  as  these 


Impressions  remain  in  this  nebulous  state, 
they  cannot  be  classed  as  disqualifying  opin- 
ions, but  whenever  they  so  fajr  crystallise  up- 
on the  mind  of  the  individual  upon  whom 
th^  are  made  that,  in  advance  of  hearing  the 
evidence,  they  attain  the  dignity  of  mental 
convictions,  however  sliirht  they  may  be,  up- 
on the  question  of  guilt  or  innocence,  then  the 
juror  is  not  impartial,  in  contemplation  of 
law,  and  is  incompetent  If  they  be  such 
only  as  would  readily  yield  to  the  evidence, 
they  are  impressions,  merely,  and  not  crys- 
taUlaed  opinions.  Upon  the  general  subject 
of  disqualifying  opinions,  see  1  Thomp. 
Trials,  S  79,  and  cases  there  cited*. 

4.  We  come  now  to  deal  with  the  ques- 
tion as  to  whether  the  evidence  was  sufl- 
dent  to  establish  the  alleged  disqualification 
of  the  juror.  In  determining  this  question, 
it  is  necessary  to  look  to  the  probative  value 
of  the  affidavits  introduced  upon  the  hear- 
ing, and  which  bear  upon  this  point  The 
rule  that  proof  by  a  single  witness  of  the 
formation  and  expression  of  an  opinion  by 
a  juror  against  the  defendant  will  not  be 
sufilclent  to  impeach  the  verdict,  the  juror 
himself  having  previously  denied  the  fact 
on  oath  in  his  examination  before  the  trial, 
was  first  recognized  and  established  by  this 
court  in  the  case  of  Epps  v.  State,  19  Ga. 
102.  Since  then  the  doctrine  of  that  case 
upon  this  point  has  been  steadily  adhered 
to  (see  Hudgins  v.  State,  61  Ga.  185;  Fo^rar- 
ty  V.  State,  80  Ga.  404,  5  S.  B.  782,  and  case^ 
there  cited),  untU  it  has  now  become  estab- 
lished as  one  of  the  fixed  rules  of  procedure 
of  force  in  the  courts  of  this  state;  and  it 
rests  on  the  theory  that  the  oath  of  the  ju- 
ror in  response  to  the  affidavit  thus  filed,  or 
the  oath  of  the  juror  in  response  to  the  ques- 
tions propounded  on  the  voir  dire  in  which 
he  qualifies  himself,  being  opposed  to  that 
of  the  witness  against  him,  it  Is  a  case  of 
oath  against  oath,  and  the  presumption  in 
favor  of  the  verdict  is  sufilclent  to  turn  the 
scale,  or  at  least  to  sustain  the  exercise  of 
a  discretion  by  the  presiding  judge  in  up- 
holding the  verdict  Ordinarily  the  question 
as  to  whether  or  not  a  verdict  is  sufiiciently 
impeached  by  showing  the  disqualification 
of  a  juror  is  a  question  where,  upon  a  con- 
flict of  evidence,  the  discretion  of  the  p^re- 
siding  judge  should  prevail,  unless  the 
weight  of  the  evidence  be  so  overwhelming 
against  the  finding  of  the  circuit  judge  up- 
on that  point  as  that  it  can  be  fairly  stated 
that  he  did  not  properly  exercise  the  dis- 
cretion vested  in  him  by  law.  Measured  by 
this  test,  we  are  fully  persuaded  that  in  the 
present  case  the  verdict  should  have  been 
set  aside.  Four  witnesses  deposed  to  the 
expression  of  opinions  on  two  occasions,  the 
expressions  upon  each  of  which  occasions 
would  have  disqualified  the  juror.  They 
deposed  upon  each  occasion  to  the  language 
and  manner  of  the  juror,  to  time  and  place 
and  the  persons  who  were  present,  with  di- 
rect circumstantiality,  so  that,  if  what  was 
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deposed  by  them  was  not  true,  its  falsity 
could  hare  been  easily  established.  To  one 
of  the  affidavits  made  touching  what  ti'an- 
apired  very  soon  after  the  homicide,  the  ju- 
ror made  an  answer.  Aa  will  be  seen  from 
reading  it,  the  answer  was  not  a  direct,  cir- 
cumstantial denial  of  the  improper  conduct 
attributed  to  him;  but  it  was  evasive,  re- 
ferred to  minor  inaccuracies  in  the  affidavit, 
and  did  not  deny  in  terms  the  main,  con- 
trolling fact,  that  he  hiad  formed  and  ex- 
pressed an  opinion  prejudicial  to  the  defend- 
ant, upon  whose  trial  he  was  afterwards 
selected  as  a  juror.  Tonchlng  this  trajisac- 
tion,  the  juror  having  answered  that  when 
he  tried  the  case  he  reached  his  conclusion 
from  the  evidence,  and  not  from  these  pre- 
vious impressions,  and  the  expressions  them- 
selves having  been  uttered  so  soon  after  the 
commission  of  the  homicide  that  they  might 
have  been  fairly  attributable  to  excitement, 
and  not  to  deliberate  operations  of  the  mind, 
there  might  have  been  such  a  conffict  as 
that  the  circuit  judge  would  have  been  au- 
thorized, though  by  no  means  required,  to 
uphold  the  verdict  But,  touching  the  trans- 
actions to  which  the  other  witnesses  de- 
posed,* there  is  nothing  opposed  to  the  sworn 
statements  of  the  impeaching  witnesses,  save 
only  the  response  of  the  juror  to  the  ques- 
tions propounded  on  the  voir  dire.  These 
witnesses  testified  that  some  time  after  the 
commispion  of  the  homicide  and  the  appre- 
hension of  the  accused,  when  cooling  time 
was  supposed  to  have  elapsed;  when  the 
heat  and  fever  of  the  public  mind,  generated 
by  the  atrocity  of  the  crime  committed,  had 
had  time,  in  some  sense,  to  have  abated,— this 
juror,  in  a  vehement  manner,  earnest  and 
apparently  sincere,  as  though  he  meant 
what  he  said,  expressed  the  deliberate  pur- 
pose, in  the  event  he  was  selected  on  the 
jury,  to  break  the  neck  of  the  accused,  if  he 
had  to  sit  there  50  years.  No  witness  de- 
nied the  truth  of  this  statement,  not  even 
the  juror  himself,  though  he  was  accessible 
to  the  court,  and  had  ample  opportunity  to 
do  so;  and  yet,  in  the  face  of  this  testimony, 
the  courts  are  asked  to  sustain  a  verdict  re- 
turned by  a  jury  of  which  such  an  individ- 
ual was  a  member.  It  is  impossible  for  us 
to  conceive  how  an  upright  and  intelligent 
man,  such  only  as  are  entitled  to  sit  upon  a 
jury,  could  deliberately  and  in  cold  blood 
lie  in  wait  and  avail  himself  of  an  oppor- 
tunity to  sit  upon  the  jury  for  the  purpose 
of  convicting  any  man  of  any  offense,  how- 
ever guilty  or  innocent  and  thus  pollute  the 
very  source  from  which  the  pure  stream 
of  justice  is  supposed  to  flow.  We  cannot, 
under  our  oaths,  uphold  such  a  verdict,  and 
can  excuse  such  an  offense  against  society 
and  against  the  public  justice  only  upon 
the  charitable  supposition  that  the  man  thus 
chosen  was  too  densely  ignorant  to  under- 
stand or  appreciate  the  nature  of  an  oath, 
or  his  obligation  to  himself,  to  society,  to  his 
God.     His  very  presence  upon  and  partici- 


pation in  the  deliberations  of  the  Jniy  is  sup- 
posed in  law  to  have  Inoculated  the  enttre 
panel  with  the  virus  of  his  prejudice,  and  to 
have  rendered  the  return  of  a  legal  verdict 
impossible.  The  laT^  guaranties  to  every 
man,  whether  guilty  or  not  a  legal  trial; 
and  when  the  state,  in  the  exercise  of  its 
sovereign  power,  placed  the  accused  on  trial 
for  his  life,  it  guarantied  to  him  that  no 
person  should  participate  in  his  trial  who 
was  under  such  a  disability  as  rendered  it 
impossible  for  him  to  be  acquitted.  To  per- 
mit this  verdict  to  stand  would  be  equiva- 
lent to  permitting  the  state  to  say:  "You 
are  charged  with  the  commission  of  an  of- 
fense.  You  are  to  be  tried  for  your  life. 
If  convicted,  you  will  be  executed.  You 
cannot  be  acquitted."  What  a  mockezy  is 
such  a  judicial  trial!  To  its  result  we  cannot 
give  our  assent,  and  accordingly  direct  not 
that  the  defendant  be  retried,  but  that  he 
be  tried. 

6.  Upon  the  question  of  practice  covered 
by  the  proposition  announced  in  the  fifth 
headnote,  we  do  not  deem  it  necessary  to  de- 
clare further  than  Ib  therein  stated,  save 
only  that  such  matters  appertain  largely  to 
what  has  been  aptly  termed  the  '^police  pow- 
er" of  the  circuit  judge.  If  t^e  crowds 
which  assemble  to  witness  the  trial  of  any 
cause  are  so  large  as  by  their  conduct  to  in- 
terfere with  the  due  administration  of  the 
law,  or  to  interfere  with  the  parties,  counsel, 
and  jurors  who  are  engaged  in  the  trial  of 
the  case,  the  court  should  adopt  proper 
measures  of  repression;  and  the  trial  is  not 
the  less  public,  within  the  meaning  of  that 
term  as  employed  by  the  constitution,  that 
some  persons  are  necessarily  excluded  from 
the  court  room  for  the  want  of  seatlAg  ca- 
pacity. These  matters  are  necessarily,  to 
a  great  extent  in  the  disetetion  of  the  cir- 
cuit judge;  but  a  proper  exercise  of  this 
discretion  would  relieve  both  court  and 
counsel  of  much  embarrassment  in  the  trial 
of  causes,  and  tend  largely  to  promote  the 
due  administration  of  public  justice. 

a  Upon  the  trial  a  police  officer  was  intro- 
duced, and  testified  that  he  had  taken  a  pair 
of  shoes  which  belonged  to  the  defendant,— 
whether  they  were  taken  from  his  feet  and 
whether  with  or  without  his  consent,  does 
not  appear,--and  compared  them  with  cer- 
tain tracks  which  appeared  at  the  scene  of 
the.  homicide.  He  testified  to  a  similarity  of 
such  tracks.  At  this  point  objection  was 
made  to  the  competency  of  this  testimony, 
and  pending  the  argument  of  this  objection  the 
jury  was  removed  from  the  court  room.  The 
court  ruled  that  the  testimony  was  not  legally 
competent,  but  when  the  jury  returned  he 
omitted  to  instruct  them  that  they  were  not 
authorized  to  consider  the  testimony,  and  his 
counsel  assigns  as  error  the  f&iliure  of  the 
court  so  to  instruct  the  jury.  We  do  not  think 
this  omission  was  error,  for  the  reason  that  the* 
court  erred  in  ruling  the  testimony  inadmis- 
sibLe.     Under  authority  of  Franklin  v.  State, 
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r^Q  Ga.  36,  and  the  cases  cited  tn  support  of 
tlie  text  of  the  opinion  of  the  court,  which  ap- 
pear on  page  43,  the  testimony  offered  was 
legally  competent,  and  ought  to  have  been 
admitted.  It  was  the  duty  of  the  officer  to 
hare  taken  from  the  possession  of  the  defend- 
ant any  article  which  he  might  have  that  would 
throw  any  light  upon  the  circumstances  of  his 
guilt  or  innocence,  and  presore  it  for  use  at 
the  trial.  As  was  truly  said  by  Chief  Jus- 
tice Jackson  in  the  case  cited,  it  was  what  the 
accused  wore  that  witnessed  against  him,  and 
not  any  act  that  he  did  under  coercion.  He 
was  not  forced  to  make  any  track,  or  to  put 
his  foot  into  any  track.  The  officer  simply 
took  from  him  the  article  in  his  possession, 
which  afterwards  testified  against  him.  If 
the  testimony  was  legal  and  ought  to  have 
been  admitted,  there  certainly  can  be  no  eiTor 
in  the  omission  of  the  court  to  formally  with- 
draw It  from. the  consideration  of  the  jury. 
The  error  first  committed  by  him  was  cured 
by  his  subsequent  action.  The  latter  action 
was  simply,  in  effect,  the  reversal  of  an  im- 
proper ruling.  So  that  ultimately,  with  re- 
spect to  the  matter  complained  of,  the  proper 
and  legal  conclusion  was  reached. 

7.  It  will  be  seen  from  reading  the  testi- 
mony of  the  witness  M.  £[alser,  which  appears 
In  the  ground  ol  the  motion  hereinbefore  set 
out,  that  his  testimony  was  based  upon  in- 
formation solely  derived  from  others,  and  from 
an  inspection  of  books  and  papers,  the  verity 
of  which  he  could  not  by  personal  knowledge 
possibly  avouch.  Uls  testimony  was  hearsay, 
and  should  have  been  excluded. 

8.  We  do  not  deem  It  necessary  to  deal 
with  the  various  requests  to  charge,  other  than 
as  indicated  In  the  eighth  headnota 

9.  In  the  present  case  It  appears  from  the 
record  that  certain  confessions  made  by  the 
accused  were  Introduced  In  evidence,  and  with- 
out objection,  though  it  appears  that  the  cir- 
cumstances under  wlilch  they  were  made 
would,  If  objected  to,  have  rendered  them  le- 
gally inadmissible.  The  alleged  confessions 
contained  a  narrative  of  certain  exculpatory, 
as  well  as  inculpatory,  facts.  It  appears  that 
the  statements  contained  in  such  confessions 
were  made  several  days  after  the  commission 
of  the  homicide.  The  court  charged  the  Jury 
upon  the  subject  of  confessions,,  and  that  the 
Jury  would  not  have  a  right  to  consider  them 
in  reaching  a  verdict.  This  charge  was  ob- 
jected to  ui>on  the  ground  that.  Inasmuch  &k 
the  entire  confession  was  before  the  Jury  with- 
out objection,  the  accused  was  entitled  to  have 
the  benefit  of  the  exculpatory  statements  con- 
tained therein,  he  being  willing  to  abide  the 
ooDscquences  of  having  the  Improperly  obtain- 
ed Inculpatory  statements  considered  against 
him.  He  assigns  error  upon  this  action  of  the 
court.  We  think  the  court  took  the  proper 
view  of  the  transaction.  A  man  should  nei- 
ther be  convicted  nor  acquitted  upon  Improper 
testimony.  The  Inculpatory  statements  were 
not  admissible  as  evidence,  and,  if  objected  to 
at  any  time  by  the  accused,  the  court  should 


have  excluded  them;  and  he  was  justified,  u 
the  Interest  of  public  Justice,  in  finally  with- 
drawing, by  his  charge,  such  statements  from 
the  consideration  of  the  Jury.  The  accused 
was  not  entitled  to  have  any  exculpatory  dec- 
larations made  by  him  go  to  the  Jury,  they  not 
being  a  part  of  a  confession  which  could  be 
legally  considered  l^  the  Jury.  Of  course,  if 
a  confession  is  made  under  such  circumstan- 
ces as  would  authorize  its  admission,  the  en- 
tire confession,  including  any  exculpatory 
statements  which  may  be  connected  with  it, 
should  be  considered.  ,  But,  where  none  of  it 
Is  legal,  none  of  it  should  go  to  the  jury  for 
their  consideration.  The  exculpatory  state- 
ments made  by  the  accused  were  declarations 
in  his  own  favor.  It  is  obvious  that  declara- 
tioDS  made  by  the  accused  after  the  commis- 
sion of  the  offense  could  never  be  admitted  in 
his  favor  unless  they  be  so  intimately  and 
closely  associated  with  the  perpetration  of  the 
offense  as  to  take  on  the  dignity  and  charac- 
ter of  res  gestse.  The  length  of  time  which 
elapsed  between  the  commission  of  the  homi- 
cide and  the  utterance  of  the  declaration  was 
so  great  as  to  utterly  exclude  their  acceptance 
as  a  part  of  the  res  gestse.  For  that  reason 
the  circuit  Judge  pursued  the  only  proper 
course,  when,  of  his  own  motion,  he  with- 
drew from  the  consideration  of  the  Jury  the 
entire  statement 

10.  It  appears  from  the  record  that  a  reward 
had  been  offered  for  the  apprehension  of  the 
accused.  The  ftict  that  this  reward  had  been 
offered  had  been  widely  advertised  by  the  po- 
lice officers  of  the  city  of  Atlanta.  The  ac- 
cused was  apprehended  by  officers  In  a  distant 
city,  and  they  were  brought  here  to  testify 
against  him.  Upon  the  trial  of  the  case,  they 
l)eing  Introduced  as  witnesses,  the  Judge  char- 
ged, among  other  things,  as  follows:  "The 
mere  fact  that  a  reward  was  offered  Is  not  any 
evidence  against  the  credit  of  the  witnesses.* 
There  must  be  something  In  connection  there- 
with to  show  that  the  witnesses  testified  in 
view  of  the  reward."  We  think  this  charge 
was  error.  The  fact  that  a  reward  had  been 
offered  for  the  apprehension  and  conviction  of 
the  accused,  standing  isolated  and  alone,  is  a 
circumstance  which  goes  to  the  credit  of  any 
witness,  who,  being  Interested  In  the  appre- 
hension and  conviction  of  the  prisoner,  might 
have  an  interest  in  the  .reward.  Whether  or 
not  he  testified  with  a  view  to  the  reward  is 
another  circumstance  which  may  be  proven  to 
affect  his  credit  The  weight  and  effect  of 
the  circumstance  first  above  referred  to  may 
be  completely  destroyed  by  showing  that  the 
wttneps  did  not  testify  with  a  view  to  the  re- 
ward, or  did  not  know  of  the  existence  of  the 
reward,  but  as  to  whether  the  one  circum- 
stance is  overcome  by  proof  of  the  other  is  at 
least  a  question  for  tli  jury;  and  therefore  It 
was  error  to  charge  the  jury  that  the  mere  cir- 
cunistance  that  a  reward  had  l^een  offered  was 
not  any  evidence  to  be  considered  by  the  Jury. 
However  slight  might  have  been  Its  bearing 
on  the  case,  it  was  competent  and  ought  not. 
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by  this  infitruction,  to  have  been  withdrawn 
from  the  consideration  of  the  Jury. 

11.  In  the  present  case,  in  addition  to  the 
parol  testimony  of  the  witnesses  Introduced 
for  the  parties,  there  were  certain  printed  doc- 
uments and  other  physical  objects  introduced 
in  evidence.  The  court,  after  instructing  the 
Jury  that  they  would  come  to  their  conclusion 
from  the  evid^ce,  immediately  stated  to  them, 
"The  evidence  is  what  the  witnesses  testify 
before  you  from  the  stand."  We  think,  upon 
authority  of  McLean  v.  Clark,  47  Ga.  24,  and 
Bowden  v.  Achor,  95  Ga.  245-262,  22  S.  B. 
254,  tl^s  Instruction  was  erroneous.  The  omis- 
sion of  the  circuit  Judge  to  refer  to  the  evi- 
dence other  tlian  that  to  which  the  witnesses 
testified  from  the  stand  was  doubtless  wholly 
inadvertent,  but  the  verdict  should  rest  upon 
the  entire  evidence,  of  every  character,  wheth- 
er oral  or  otherwise;  and  the  court,  in  deliver- 
ing its  charge,  should  guard  against  such  in- 
struction as  would  withdraw  from  the  consid- 
eration of  the  Jury  any  evidence  they  were 
entitled  to  consider  upon  the  trial  of  the  ckuse. 

12.  There  are  a  niunber  of  other  questions 
made  in  the  record,  including  a  motion  to  con- 
tinue, alleged  improper  conduct  of  counsel,  and 
newly-discovered  evidence;  but  all  of  them  are 
of  such  character  as  that  rulings  thereon  would 
not  likely  serve  any  purpose  which  would  be 
of  general  utility  to  the  public,  and.  Inasmuch 
as  they  cannot  arise  again,  we  will  refrain  from 
discussing'  them.  Inasmuch  as,  under  the 
view  we  take  of  this  case,  the  accused  has 
not  been  tried  according  to  law,  whether  under 
the  evidence  he  be  guilty  or  not,  we  are  con- 
strained to  reverse  the  Judgment  denying  him 
a  new  triaL    Judgment  reversed. 


(99  Ga.  121) 

WATSON  V.  HEMPHILL. 
(Supreme  Court  of  Georgia.     May  2a,  1896.) 
Pbacticb — Lost  -  Stipulation— Establishment— 

£irPOK0BMBNT. 

1.A  written  agreement  between  the  parties 
to  a  pending  case  bearing  upon  and  affecting 
the  disposition  to  be  made  of  the  same,  and 
duly  filed  with  the  other  papers  in  the  case,  is 
an  ^'office  paper,"  of  which  a  copy  may  be  estab- 
lished instanter  on  a  motion  made  by  one  of  the 
parties,  and  supported  by  a  proper  showing.  In 
such  case,  a  formal  rule  nisi,  with  service  upon 
the  opposite  party,  is  not  essential,  especially 
when  that  party  is  present,  and  offers  no  valid 
objection  to  the  establishment  of  the  lost  pa- 
per. 

2.  There  was  no  error  in  striking  the  defend- 
ant'«  special  plea,  as  it  set  up  nothing  consti- 
tuting a  legal  defense  to  the  plaintiff's  action. 

8.  The  defendant  in  an  action  upon  a  con- 
ditional contract  in  writing  having,  at  the  May 
term,  1894,  of  the  court,  entered  into  a  written 
agreement  with  the  plaintiff  stipulating  that, 
in  consideration  of  the  la  iter's  consent  to  a 
continuance  until  the  next  term  of  the  court 
the  defendant  would  withdraw  all  pleas  and 
defenses,  and  that  the  plaintiff  might  then  take 
a  judgment  for  the  full  amount  sued  for,  there 
was  no  error,  at  the  May  term,  1895,  in  enfor- 
cing this  agreement  by  directing  a  verdict  in  the 
plaintiff's  favor,  and  permitting  a  judgment  to 
be  entered  thereon;  the  defendant  then  show- 
ing no  valid  reason  why  his  agreement  should 


not  be  enforced,  and  it  appearing  that  he  had  al- 
ready enjoyed  six  months'^  more  Indulgence  than 
he  had  contracted  for. 

(SyUabus  by.  the  C!ourt) 

Error  from  superior  court,  Douglas  county: 
C.  G.  Janes,  Judge. 

Action  by  W.  A.  Hemphill  against  J.  A. 
Watson.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

The  following  is  the  official  report: 
Hemphill  sued  Watson,  alleging  that  Wat- 
son owed  him  $oOO,  besides  interest,  oii  an 
agreement  dated  March  31,  1890,  and  signed 
by  Watson,  to  the  following  effect:  Where- 
as Hemphill  and  Watson  had  that  day  bought 
of  Minnie  E.  Owens  a  certain  lot  of  land  at 
Lithla  Springs,  Ga,,  described  in  deed  execut- 
ed that  day,  paying  therefor  $1,000,  $500 
each,  if  at  the  expiration  of  12  months  Hemp- 
hill was  not  satisfied  with  his  purchase  of 
half  interest  therein,  Watson  agreed  to  pay 
him  back  the  $500  purchase  money,  and  in- 
terest thereon  at  6  per  cent  per  annum  from 
date.  It  was  further  alleged  that  the  con- 
sideration of  this  agreement  was  the  prom^ 
Isemadeto  Hemphill  by  Watson,  preyious  to 
said  purchase,  that  the  land  purchase  was  a 
profitable  and  suitable  inyestment  for  Wat- 
son and  Hemphill  at  $1,000,  and  that  if 
Hemphill  would  join  with  Watson  in  the 
purchase,  and  furnish  half  of  the  purchase 
money,  and  at  the  expiration  of  12  months 
thereafter  should  not  be  satisfied  with  the 
purchase,  then  Watson  would  p^  Hemphill 
back  said  $500,  with  interest  at  6  per  cent 
from  the  date  of  purchase;  that,  relying  on 
said  inducement  and  promise  of  Watson, 
Hemphill  paid  $500  on  the  purchase  on  or 
about  March  31,  1890,  and  said  agreement 
was  written  out  and  executed  by  Watson, 
and  accepted  in  good  faith  by  Hemphill,  in 
accordance  with  Said  previous  promise  of 
Watson;  that  afterwards  the  purchase  proved 
not  to  be  a  profitable  or  a  suitable  invest- 
ment for  Hemphill,  and  he  became  dissatis- 
fied with  it,  and  in  good  faith  duly  notified 
Watson,  at  the  expiration  of  said  12  months, 
that  he  was  not  satisfied  with  said  purchase, 
and  demanded  payment  from  Watson  of  the 
$500,  with  interest,  according  to  the  agree- 
ment, and  Watson  failed  to  pay  the  same; 
and  that  Hemphill  had  been  and  is  willing 
and  offers  to  convey  to  Watson  all  Hemphill's 
half  interest  in  the  land,  upon  payment  of  the 
$500,  with  the  interest  thereon.  This  suit  was 
filed  January  30,  1892:  An  unsworn  plea  of 
not  indebted  was  filed.  Upon  the  trial  of 
the  case,  the  judge  below  allowed  to  be  es- 
tablished, under  circumstances  hereafter  ap- 
pearing, an  agreement  signed  by  Watson, 
May  1,  1894,  and  consented  to  by  Hemphill 
by  his  attorneys,  stating  that,  the  case  being 
ripe  for  trial,  and  defendant  desiring  further 
time,  therefore,  in  consideration  that  plain- 
tiff consents  that  the  case  be  continued  until 
the  November  term,  1894,  of  Douglas  superior 
court,  defendant  agreed  to  withdraw  all  pleas 
and   defenses   and   consented   that  plaintiff 


aa.) 


WATSON  9.  HEMPHILL. 


263 


might  take  Judgment  at  said  Norembef  term, 
for  the  full  amount  of  principal.  Interest,  and 
costs,  as  sued  fo^  In  said  case;  also,  an 
agreement  signed  by  attorneys  for  plaintiff 
and  defendant,  dated  May  1,  18D4,  stating 
that  it  is  agreed  by  and  between  the  parties 
to  the  suit  that  the  case  may  be  continued, 
with  the  consent  of  the  court,  until  the  No- 
vember term,  1A04,  under  an  agreement  sign- 
ed by  defendant  "this  day.'*  Defendant 
pleaded,  also:  Before  he  and  plaintiff  pur- 
chased the  land,  it  had  deriyed  its  chief  value 
because  of  the  erection  of  the  Piedmont  Cha- 
tauqua,  which  was  located  near  the  land,  and 
of  which  plaintiff  was  president  and  a  stocft- 
holder,  and  had  agreed  with  defendant  that 
he  would  continue  his  connection  therewith, 
and  aid  the  same  in  every  possible  way,  he 
being  at  the  time  bushiess  manager  of  the 
Atlanta  Constitution,  a  daily  paper  of  wide 
circulation,  and  being  a  man  of  considerable 
influence,  and  his  coimection  with  the  Cha- 
tauqua  Company  and  with  said  newspaper 
gave  considerable  increased  value  to  the 
property,  and  his  continued  promise  to  de- 
fendant of  his  connection,  influence,  and  the 
aid  of  his  paper  for  the  promotion  of  the 
Chatauqua  Company  induced  defendant  to 
sign  the  contract  sued  upon,  and  but  for  these 
reaaona  he  would  not  have  signed  it;  that, 
since  the  signing  of  the  contract,  he  has  sev- 
ered his  connection  entirely  with  the  Chatau- 
qua Company,  and  has  failed  to  meet  the  ex- 
pectations, which  wepe  the  chief  induce- 
ments to  defendant  to  i^gn  the  contract,  and, 
because  of  such  action  on  plaintiff's  part,  said 
property  has  greatly  decreased  in  value,  until 
the  entire  property  would  not  sell  for  any- 
thing like  as  such  as  plaintiff's  claim  against 
defendant;  that  defendant  prays  a  rescis- 
sion of  the  contract,  and  offers  to  <!onvey  to 
plaintiff  the  entire  interest  in  the  property, 
rather  than  to  litigate;  and  that  if  this  is  re- 
fused, and  the  contract  cannot  be  rescinded, 
then  he  prays  the  court  to  inquire  into  the 
circumstances  of  the  case;  and  that  com- 
plete equity  and  justice  may  be  had  between 
the  parties.  Thia  plea  was  stricken,  and  the 
court  directed  a  verdict 

Defendant  moved  for  a  new  trial,  and,  his 
motion  being  overruled,  excepted.  The  mo- 
tion was  upon  the  general  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc. 
FurDier,  because  the  court  erred  in  granting 
the  order  establishing  the  agreement  signed 
by  defendant  and  by  plaintiff,  by  his  attor- 
neys. The  order  establishing  this  agreement 
recited  that  it  appeared  that  the  original 
thereof  had  been  lost  from  the  files  of  the 
case  in  the  court,  after  it  was  recorded. 
Movant  insists  that  it  was  error  to  grant  this 
order,  on  motion  of  plaintifTs  counsel,  with- 
out notice  to  defendant's  counsel,  and  with- 
out any  papers  being  filed  for  that  purpose, 
on  the  mere  statement  of  plaintiff's  coimsel 
that  the  paper  was  left  of  file  in  the  clerk's 
ofllce  with  the  other  papers,  and  could  not  be 
found  by  him.    The  clerk  stated,  also,  that 


the  agreement  was  left  of  file  in  his  office  In 
this  case,  and  he  recorded  it,  but  that  it  was 
not  then  in  his  office;  and  that  he  had  search- 
ed for  it,  and  could  not  find  it,  and  did  not 
know  where  it  was.  Defendant's  counsel 
stated  that  he  did  not  have  it,  and  did  not 
know  where  it  was.  The  court  then  examin- 
ed the  record,  and  saw  it  on  record.  This 
waa  done  over  objection  of  defendant's  coun- 
seL  PlaintiiTs  counsel  stated  to  the  court 
that  he  saw  defendant  sign  the  agreement  on 
the  day  it  bears  date.  This  also  was  ob- 
jected to  by. defendant's  counsel.  Similar  as- 
signment of  error  as  to  granting  order  estab- 
lishing the  agreement  signed  by  plaintiff's 
couns^  and  defendant's  counsel,  above  stat- 
ed. Error  in  striking  the  plea,  alleged  to  be 
error  because  the  plea  was  a  good  and  sub- 
stantial defense,  and  presented  issues  which 
should  have  been  submitted  to  a  jury.  Be- 
cause the  court  directed  the  jury  to  find  a 
verdict  in  the  case  in  favor  of  plaintiff,  or 
rather,  inatructed  plaintiff's  counsel  tp  write 
the  verdict,  and  have  the  jury  sign  It,  alleg- 
ed to  be  error  because  there  was  no  evidence 
introduced  by  plaintiff  to  warrant  a  verdict, 
and,  if  the  copies  established  had  been  ten* 
dered'ln  evidence,  defendant's  counsel  would 
have  objected  to  the  same,  because  they  had 
not  been  legaUy  established,  and  because  a 
certified  copy  from  the  record  would  be  bet- 
ter evidence  than  the  established  copy.  Fur- 
ther, because  the  plea  of  general  issue  was 
filed  in  the  case,  and  was  undisposed  of,  and 
because  a  demurrer  was  also  filed  to  the 
declaration,  which  was  undisposed  of.  No 
demurrer  appears  In  the  record,  and  none  is 
specified  as  material  to  be  transmitted  to  this 
court.  Error  in  not  allowing  defendant's 
counsel  the  right  to  strike  a  Jury,  and  to  have 
the  case  submitted  to  a  Jury,  as  required  by 
law.  The  court  permitted  plaintiff  to  submit 
his  case,  and  directed  a  verdict  in  it  to  a 
Jury  selected  in  another  case,  seven  of  whom 
belonged  to  panel  No.  1,  and  five  to  panel  No. 
2,  alleged  to  be  error  to  allow  plaintiff  to  se- 
lect the  Jury  before  ^hom  he  took  a  verdict, 
and  in  not  allowing  defendant  to  strike  a 
Jury.  The  Jury  were  not  engaged  in  the  trial 
of  any  other  case  at  the  time,  and  no  other 
case  was  being  tried  at  the  time.  Error  in 
overruling  defendant's  motion  to  continue 
the  case  on  statement  of  his  counsel  to  the 
court  that  defendant  was  at  home  sick,  and 
unable  to  attend  court;  that  he  was  confined 
to  his  room  under  treatment  of  a  physician; 
and  that  he  could  not  go  safely  to  trial  with- 
out th^  presence  of  defendant  Counsel  pro- 
duced also  affidavit  of  a  physician  that  de- 
fendant was  sick,  and  confined  to  his  bed, 
and  had  been  for  several  days;  that  he  was 
suffering  from  a  severe  case  of  tonsilitis,  and 
affiant  considered  it  unsafe  for  him  to  leave 
his  room;  and  that  he  was  not  able  to  attend 
coart  Further,  because  defendant's  counsel 
insisted  that  the  contract  examined  by  the 
court  was  not  a  court  paper,  and  should  ha^e 
been  proved  and  admitted  to  the  Jury  Jis  any 
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other  fact  in  the  case,  which  point  was  over- 
ruled by  the  court,  which  ruling  was  error. 

James  &  Bell,  W.  T.  Roberts,  and  W.  A. 
James,  for  plaintiff  In  error.  Lewis  &  Green, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

ATKINSON,  J^  providentially  absent,  and 
not  presiding. 

(98  Ga.  207)         . 

WESTERN  UNION  TEL.  CO.  v.  JACKSON. 
(Supreme  Court  of  Georgia.  March  23,  1896.) 
W&IT8  OF  Error  from  City  Courts. 
Inasmuch  as  under  parasrraph  5,  §  2,  art  6, 
of  the  constitution  (Code,  §  5133),  writs  of  error 
to  the  supreme  court  lie  only  from  the  superior 
courts,  the  city  courts  of  Atlanta  and  Savannah, 
and  like  courts  established  by  law  in  other  cit- 
ies, writs  of  error  do  not  lie  from  "city  courts" 
established  for  counties  upon  the  recommenda- 
tion of  grand  juries  under  the  proTisions  of  the 
act  of  October  19,  1891,  as  amended  by  the  act 
of  December  23,  1892,  for  the  reason  that  the 
courts  put  in  operation  under  these  acts,  even 
if  they  are  "like"  courts,  are  not  established 
in  cities  at  all.  These  acts  obviously  contem- 
plate the  establishment  of  courts  in  counties  in 
which  there  are  no  cities  as  well  as  counties  in 
which  there  are  cities,  and  the  fact  that  there 
may  be  an  incorporated  city  in  a  given  county 
for  which  county  such  a  court  is  established 
does  not  change  the  character  of  the  court,  or 
affect  the  class  to  which  it  belongs.  Courts  so 
established  are  good,  statutory  courts,  but  not 
the  constitutional  courts  from  which  a  writ  of 
error  lies. 
(Syllabus  by  the  Court.) 

Error  from  city  court,  Spalding  county;  B. 
W.  Beck,  Judge. 

Action  by  R.  F.  Jackson  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Dismiss- 
ed. 

Dorsey,  Brewster  &  Howell  and  H.  M.  Dor- 
sey,  for  plahitiff  in  error.  Hammond  &  Cleve- 
land, for  defendant  in  error. 

ATKINSON.  J.  Hils  case  is  here  upon  a 
writ  of  error  from  the  dty  court  of  Spalding 
county.  That  court  was  organized  under  the 
general  law  providing  for  the  establishment 
of  city  courts  in  counties  having  a  certain  pop- 
ulation, the  act  authorizing  the  establishment 
of  such  courts  being  found  to  the  acts  of  1890- 
91,  p.  96,  and  the  amendment  thereto  to  be 
found  In  the  Acts  of  1892,  p.  107.  These  acts 
provide  that  the  powers.  Jurisdiction,  officers, 
nnd  mode  of  selecttog  them,  of  courts  so  estab- 
lished shall  be  the  same  as  are  now  prescribed 
by  the  act  creating  the  city  court  of  Macon, 
which  was  approved  August  14, 1885,  and  is  to 
be  found  in  the  Acts  of  1884-85,  p.  470;  thus 
extending  the  provisions  of  the  act  organizing 
the  city  court  of  Macon,  in  the  respects  to- 
dlcated,  to  the  courts  organized  under  the  act 
of  1890-01,  as  amended  by  the  act  of  1892, 
supra.  The  question  is  whether  this  court 
has  Jurisdiction  to  determtoe  writs  of  error 
from  city  courts  estal^shed  under  the  provi- 


sions of  the  general  law  above  mentioned.  In 
our  consideration  of  this  qqestlon  we  will  take 
Judicial  cognizance  of  the  fact  that  the  dty  of 
GrifBn  is  an  incorporated  city  withto,  and  Is 
the  county  site  of,  the  county  of  Spalding. 
The  supreme  court  is  a  court  of  limited  Juris- 
diction. See  Carter  v.  Janes,  96  Ga.  280,  23 
S.  £.  201.  It  is  expressly  provided  by  the 
constitution  of  this  state  that  the  supreme  court 
shall  have  no  original  Jurisdiction,  but  shall  be 
a  court  alone  for  the  trial  and  correction  of  er- 
rors from  the  superior  courts,  and  from  the 
city  courts  of  Atlanta  and  Savannah,  and  from 
such  other  like  courts  as  may  be  hereafter  es- 
tablisbed  to  other  cities,  and  shall  sit  at  the 
seat  of  government  at  such  times  to  each  year 
as  shall  be  prescribed  by  hiw  for  the  til^  and 
determination  of  writs  of  error  from  said  su- 
perior and  city  courts.  See  paragraph  5,  5  2, 
art.  6  (Code,  $  5133).  It  will  be  seen  that  the 
first  part  of  the  paragi-aph  of  the  constitution 
now  under  .review  deals  exclusively  with  the 
Jurisdiction  of  the  supreme  court  It  has  in 
broad  and  comprehensive  language  denied  to 
the  court  all  original  Jurisdiction, 'and  this  de- 
nial makes  it  Impossible  for  any  cause  to  orig- 
inate to  this  court,  and  this  Is  immediately  fol- 
lowed by  the  declaration  enumerating  and  de- 
scribtog  the  subjects  of  Jurisdiction  to  the  su- 
preme court,  and  expressly  excludtog  from  its 
Jurisdiction  those  subjects  not  embraced  to 
this  enumeration  or  description.  Upon  this 
latter  subject  it  will  be  observed  that  the  lan- 
guage employed  is,  "but  shall  be  a  court  alone 
for  the  trial  and  correction  of  errors  from  the 
superior  courts,"  and  other  courts  there  enumer- 
ated or  described.  It  Is  thus  made  expressly 
a  court  for  the  trial  and  correction  of  errors 
from  the  courts  enumerated  or  failtog  withto 
the  class  of  courts  described  by  the  constitu- 
tion, and  the  use  of  the  word  '"alone"  further 
confines  the  Jurisdiction  of  the  supreme  courts 
to  the  trial  and  correction  of  errors  from  those 
courts  only.  We  think  that  the  enumeration 
and  dassiflcatlon  by  the  constitution  of  the 
courts  from  which  writs  of  error  would  lie  to 
the  supreme  court  was  a  denial  of  Jurisdiction 
to  the  supreme  court  to  determtoe  writs  of 
error  from  any  courts  other  than  those  todl- 
cated;  but,  to  prevent  a  reference  of  this  sub- 
ject to  any  rule  of  constitutional  construction,' 
the  constitutional  convention,  by  the  use  of  the 
word  "alone"  to  the  connection  to  which  it  la 
there  employed,  set  at  rest  all  possible  doubt 
as  to  its  meantog.  When  the  constitution  of 
the  state  says  that  the  Jurisdiction  of  the  su- 
preme court  shall  extend  alone  to  the  deter- 
mination of  writs  of  error  from  a  certain  class 
of  courts,  this  is  an  express  denial  to  the  leg- 
islature of  the  power  to  enlarge  the  Jurisdic- 
tion of  the  court  by  extending  it  to  others  not 
embraced  In  the  constitutional  enumeration  or 
classification.  The  court  now  under  review 
was  not  one  of  the  courts  expressly  named  to 
the  constitution.  The  only  question,  then,  is, 
does  it  fall  within  the  general  descriptive  terms, 
"such  other  like  courts  as  may  be  hereafter  es- 
tablished in  other  cities"?    Two  things  are 
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essential  to  tbe  eatabUshmeut  of  a  court  which 
BhaU  answer  tbls  description.  One  Is  that  It 
shall  be  modeled  substantially  upon  the  same 
plan  as  the  city  courts  of  Atlanta  and  Saran- 
nah.  The  next  Is  that  It  must,  hy  the  act 
creating  It,  be  located  within  the  corporate  lim- 
its of  a  city.  The  former  is  as  to  tbe  organiza- 
tion of  the  court;  the  latter  la  as  to  its  loca- 
tion. It  is  indispensable  to  the  establishment 
ot  a  court  within  the  class  described  by  this 
constitutional  proyision  that  both  requirements 
should  be  met,  else  this  court  cannot  have  ju- 
risdiction by  writ  of  error  to  review  the  Judg- 
ment of  such  court  The  act  under  which  the 
court  in  question  was  organized-  was  not  en- 
tiUed  *'An  act  to  create  courts  within  the  lim- 
its of  incorporated  cities/'  nor  is  there  any 
proyision  or  requirement  that  the  courts  au- 
thorized to  be  created  by  that  act  should  be 
located  within  the  corporate  limits  of  cities. 
The  mere  Identical  circumstaiA:e  that  there  is 
an  incorporated  dty  within  the  limits  of  a 
given  county  cannot,  of  itself,  giye  color  and 
character  to  a  court  established  under  this  gen- 
eral law.  There  is  no  requirement  in  the  act 
that  this  court  should  sit  at  any  particular 
place.  The  only  proyision  touching  its  location 
at  any  x^artlcular  place  in  the  county  is  to  be 
found  in  the  forty-fourth  section  of  the  act  or- 
ganizing a  city  court  of  Macon  to  be  foimd  in 
the  Acts  of  18Sir^5,  pp.  470-479,  to  the  effect 
that 'the  county  commissioners  of  Bibb  county 
shall  provide  a  suitable  place  for  the  sitting  of 
the  court  created  by  that  act;  this  proyision 
being  so  Incorporated  into  the  general  law  by 
the  reference  made  In  the  latter  to  the  act 
creating  the  city  court  of  Macon  as,  with  re- 
spect to  the  particular  court  now  under  re- 
view, to  make  it  the  duty  of  the  commission- 
ers of  Sx)alding  county  to  provide  a  suitable 
place  for  the  sitting  of  the  city  court  of  that 
county.  The  court  in  question  could  not  In  name 
even  be  called  "the  city  court"  Qf  any  Incor- 
porated city.  It  could  have  as  well  been  lo- 
cated outside  the  city  of  Griffin  as  within  It, 
and  therefore  the  mere  fact  that  It  was  lo- 
cated by  the  county  commissioners  within  the 
city  of  Griffin  does  not  make  It  one  of  the  like 
courts  "established  In  other  cities."  The  pro- 
vision of  the  constttutlon,  "and  such  other 
like  courts  as  may  hereafter  be  established  hi 
other  cities,'*  Is  mandatory  In  respect  both  to 
character  and  location,  and  when  we  come  to 
ascertain  whether  these  constitutional  require- 
ments have  been  met  the  act  Itself  under  which 
a  given  court  is  organized  is  the  scope  and 
limit  of  our  Inquiry.  We  are  not  to  Inquire 
whether,  in  point  of  fact,  It  Is  a  like  court  In 
organization,  nor  whether,  In  point  of  fact.  It 
is  k)cated  within  a  city;  but  the  essential  In- 
quiry Is,  does  the  act  by  and  under  which  such 
court  is  created  and  organized  require  that  It 
should  be  a  like  court,  and  located  In  a  city? 
It  Is  an  institution  of  the  law,  its  creation  and 
existence  Inhere  In  the  law,  and  Its  character 
^us^  be  defined  and  detenrlti^d  by  that  law. 


The  act  does  not  require  that  courts  established 
thereunder  shall  be  located  In  cities.  On  the 
contrary.  It  permits  their  location  at  any  point 
within  the  respective  counties,  whether  with- 
hi  or  without  the  corporate  limits  of  cities, 
that  the  county  commissioners  may  determine 
upon;  and  we  do  not  think  that  the  character 
of  the  courts  in  such  an  important  respect 
should  be  left  contingent  upon  the  location 
which  may  be  selected  by  the  commissioners. 
With  respect  as  well  to  the  location  as  the 
diameter  of  the  courts,  the  act  creating  them 
must  t>e  equally  as  mandatory  as  the  constitu- 
tional requirement  To  rule  otherwise  would 
bring  about  the  anomaly  of  upholding,  as  meet- 
ing the  constitutional  requirement,  such  of  the 
courts  established  under  the  general  law  as 
might  be  by  the  commissioners  located  within 
the  corporate  limits  of  cities,  and  condemning 
such,  as  falling  short  of  the  constitutional  re- 
quirement so  as  to  be  entitled  to  a  writ  of  er- 
ror to  this  court,  as  might  be  located  without 
the  limits  of  incorporated  cities,  though  all  of 
such  courts  be  established  under  the  same  act, 
and  have  generally  the  same  Jurisdiction  and 
powers.  We  think,  therefore,  the  act  under 
which  the  courts  are  established  is  alone  the 
true  source  from  Which  to  determine  whether 
the  courts  organized  thereunder  measure  up  to 
the  constitutional  requirements  in  the  respect 
that  writs  of  error  will  He  therefrom  to  this 
court  The  legislature  has  ample  power  under 
the  constitution  to  establish  a  city  court  for 
the  city  of  Griffin,  giving  It  Jurisdiction  extend- 
ing over  the  entire  county  of  Spalding,  and 
from  such  a  court  a  writ  of  error  would  lie 
to  the  supreme  court.  But  it  has  no  power  to 
establish  a  city  court  for  Spalding  county,  and 
confer  upon  this  court  by  that  act  Jurisdiction 
to  pass  upon  writs  of  error  from  such  a  court 
Under  the  broad  power  of  the  general  assem- 
bly conferred  by  paragraph  1,  §  1,  art.  6,  of  the 
constitution,  the  legislature  may  create  courts. 
It  may  call  them  "city  courts  for  counties." 
The  Judgments  rendered  by  such  courts  within 
the  Jurisdiction  conferred  would  be  as  binding 
as  those  of  any  other  court,  but  the  mere  de- 
nomination of  them  as  "city  courts"  does  not 
make  them  such  within  the  meaning  of  the 
constitutional  provision.  Their  Judgments,  If 
called  In  question,  must  be  reviewed  by  the 
writ  of  certiorari  to  the  superior  court  To 
confer  upon  this  court  Jurisdiction  to  deter- 
mloe  writs  of  error  from  such  courts,  it  win 
not  suffice  that  by  the  act  of  creation  they  are 
christened  "city  coiuts."  They  must  possess 
the  essence  of  such  courts,  and  this  quality 
they  cannot  acqulra  even  If  they  be  like  courts 
with  those  of  the  cities  of  Atlanta  and  Savan- 
nah, unless  they  are  established  hi  cities.  Inas« 
much,  then,  as  the  court  now  in  question  does 
not  fall  within  the  class  of  courts  from  which, 
under  the  constitution,  this  court  Is  authorized 
to  entertain  and  deteimlne  writs  of  error,  the 
other  questions  In  the  cause  cannot  be  consid- 
ered, but  the  writ  of  error  will  be  dismissed. 
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SEISEL  et  aL  v.  WELLS  et  al. 

(Supreme  Ck>urt  of  Georgia.     June  12,  1896.) 

Parties  to  Action — Waiver  of  Process— Fraud- 
ulent CoxvErANCEs— Action  to  Set  Aside, 

1.  Persons  against  whom  there  is  no  prayer 
for  process  are  not  parties  defendant  to  an  ac- 
tion, and  the  clerk  lias  no  authority  to  annex 
to  a  petition  a  process  requiring  their  appear- 
ance. 

2.  A  mere  acknowledgment  of  service  upon  a 
petition,  and  a  waiver  of » service  of  the  same, 
IS  not  a  waiver  of  process,  nor  a  waiver  of  a 
prayer  for  process.     Ross  v.  Jones,  52  Ga.  22. 

3.  The  present  petition  was,  as  to  two  of  the 
persons  named  therein  as  defendants,  rightly 
dismissed  '*for  want  of  process  and  service.'* 

4.  As  to  the  main  deiendant  and  his  wife, 
against  whom  process  was  prayed,  there  was 
equity  in  the  petition;  and  it  was  error  to  dis- 
miss the  same,  so  far  as  they  were  concerned. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dooly  county; 
W.  H.  Fish,  Judge. 

The  following  is  the  official  report: 

Selsel  &  Co.  and  four  others,  for  them- 
selves and  such  other  creditors  as  might  join 
them,  brought  their  petition  against  A. 
Wells,  Mollie  E.  Wells,  Prances  M.  Wells, 
F.  W.  Dunton,  J.  W.  Haygood,  and  M.  B. 
Gilmore,  sheriffi.  At  the  final  trial,  plain- 
tiffs struck  the  name  of  Haygood  as  a  party 
defendant  Defendants  demurred  to  the  pe- 
tition, as  amended,  for  wj^nt  of  equity,  and 
for  misjoinder  of  parties  and  causes  of  ac- 
tion. They  also  moved  to  dismiss  the  peti- 
tion, as  to  F.  M.  Wells  and  F.  W.  Dunton, 
for  want  of  process  and  service.  Both  the 
demurrer  and  motion  were  sustained,  and 
iflalntifrs  excepted  and  bring  error.  Modi- 
fled. 

The  petition  fUleges  the  following:  A. 
Wells,  who  has  lately  been  doing  a  general 
merchandise  business  at  Montezuma,  is  in- 
del>ted  to  the  plaintiffs  in  stated  amounts. 
Mollie  E.  Wells  is  his  wife;  Frances  M. 
Wells,  residing  in  Terrell  county,  Is  his  sis- 
ter-in-law; and  F.  W.  Dunton  is  a  resident 
of  New  York  state.  Wells  began  the  busi- 
ness in  which  the  debts  herein  complained 
of  were  contracted,  in  September,  1893,  when 
there  were  no  claims  outstanding  against 
him,  of  which  the  commercial  world  could 
have  notice,  except  a  mortgage  to  John  F. 
Lewis  &  Sons,  of  Montezuma,  for  $G66.G6, 
which  was  of  record,  and  which  appeared  to 
be  dated  November  9,  1892,  due  September 
26,  1893,  on  nine  head  of  live  stock,  valued 
at  $1,150,  which  mortgage  plaintiffs  believe 
to  be  bona  fide.  At  that  time  he ,  returned 
for  taxes  $7,330,  of  which  $6,000  was  for  real 
estate.  In  the  year  before  he  had  returned 
$7,000  In  real  estate,  and  other  property  at 
$1,702.  These  returns  procured  him  an  ex- 
aggerated and  fictitious  commercial  rating, 
which  enabled  him  subsequently,  as  he  in- 
tended and  knew  they  would  do,  to  t)uy 
from  plaintiffs  and  other  merchants  large 
amounts  of  goods  on  credit,  by  reason  of 
said  large  tax  returns;  and  by  reason  there- 
of, coupled  wltb  the  fact  that  he  was,  as  he 


still  Is,  in  possession  of  a  large  farm  in 
Dooly  county,  he  came  to  be  rated  at  a  fictl- 
tlons  value  in  the  commercial^  world.  By 
reason  thereof  the  commercial  agency  of  R. 
G.  Dun  &  Co.,  to  which  plaintiffs  are  sub- 
scribers, rated  him  from  five  to  ten  thousand 
dollars,  and  in  this  way  plaintiffs  were  in- 
duced to  give  him  credit.  When  he  made 
these  large  tax  returns  he  had  no  title  in 
this  large  property,  title  thereto  being  in  F; 
W.  Dnnton,  one  of  the  new  mortgagees, 
who  is  already  secure,  never  having  parted 
with  title  to  said  farm,— the  large  balance 
of  purchase  money  due  thereon  having  been 
used  by  Wells  as  a  basis  of  the  mortgage  of 
$2,015.05  on  the  stock  of  goods,  as  a  double 
covering  against  his  merchandise  creditors; 
and  a  triple  covering  being  the  Dunton  mort- 
gage for  the  same  debt,  covering  all  the  per- 
sonalty, live  stock,  produce,  etc.,  on  the 
Dunton  farm,  in  Dooly,  the  plantation  on 
which  he  was  farming.  The  title  to  said 
land  was  then,  and  still  is.  In  Dunton. 
Plaintiffs  desire  to  ascertain  the  exact  Inter- 
est of  Wells,  if  any,  in  said  property,  and 
to  subject  the  same  to  the  payment  of  his 
debts.  Said  tract  contains  1,600  acres,  worth 
five  or  six  dollars  an  acre  at  private  sale, 
and  about  half,  or  less  than  half,  that  amount 
at  public  sale.  With  the  commercial  rating 
thus  acquired.  Wells  began  business  early 
in  September,  1893,  apparently  free  from  all 
incumbrances  except  the  Lewis  note.  He 
began  to  buy  from  plaintiffs  and  others  on 
credit,  selling  for  cash.  He  kept  up  this 
practice,-  paying  very  few  of  his  current 
creditors,  and  none  of  plalntifite,  until  Jan- 
uary. 1,  1894,  when  he  executed  mortgages 
covering  the  stock  in  the  store  at  Montezu- 
ma to  Mollie  E.  Wells,  Frances  M.  Wells,  J. 
W.  Haygood  (the  attorney  for  mortgagees), 
and  F.  W.  Dunton.  His  wife's  jnortgage  Is 
for  $800  principal,  $236.32  interest,  besides 
costs  and  additional  interest;  the  alleged 
indebtedness  being  a  note  to  her  made  on 
June  2,  1890,  due  one  day  after  date.  The 
sister-in-law's  mortgage  is  for  $800  prin- 
cipal, and  purports  to  secure  a  note  due  one 
day  after  date,  December  26,  1893.  Hay- 
good's  mortgage  purports  to  secure  an  in- 
debtedness by  note  of  the  same  date,  due 
one  day  after.  The  mortgage  to  Dunton  ap- 
I>ears  to  secure  notes  to  the  amount  of  $2,- 
015.05,  made  January  1,  1891,  due  January 
1,  1894.  These  mortgages  were  duly  record- 
ed. Simultaneously  with  their  execution,  he 
proceeded  to  secure  all  the  mortgagees,  ex- 
cept Haygood,  by  mortgaging  to  them, 
to  secure  the  same  debts,  about  the  same 
day,  all  his  live  stock  on  his  plantation,  in 
Dooly  county  (on  which  Lewis  &  Sons  al- 
ready had  a  first  mortgage),  except  a  horse. 
These  latter  mortgages  also  covered  nine 
or  ten  other  head  of  live  stock,  large  quanti- 
ties of  fodder,  corn,  etc.,  cattle  and  pigs, 
a  steam  boiler  and  attachments,  and  pnus 
tlcally  everything  he  had  on  his  farm.  The 
morigagees   did   not   foreclose   on  the   live 
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stock  and  other  things  necessary  to  ran  the 
farm,  bnt  on  the  stock  of  goods  bought  from 
plaintiffs  and  other  creditors,  and  still  un- 
paid for,  which  were  obtained  when  Wells 
knew  he  was  insolvent  and  could  not  pay 
for  them.  At  the  time  of  the  foreclosure 
(January  5,  1804)  the  safe  in  the  store  had 
been  emptied  of  all  cash  except  a  $10  bilL 
The  attorney  for  the  mortgagees  is  shown 
by  his  own  letters  to  be  attorney  for  Wells 
In  matters  arising  oat  of  the  same  transac- 
tion, showing  collusion  to  keep  the  property 
in  the  Wells  family.  Wells  continued  to 
bay  until  the  last  He  ordered  goods  from 
one  of  plaintiffs  on  December  20th,  and 
said  he  would  pay  in  a  few  days,  well  know- 
ing at  the  time  that  he  was  insolvent  and 
could  not  pay.  He  bought  goods  soon  after 
he  started  his  Montezuma  business  from  an- 
other of  plaintiffs,  and  has  since  paid. him 
$17,  only  to  get  indebted  to  him  $135.36. 
From  the  same  plaintiff  he  bought  goods  on 
December  27th,  the  day  after  the  notes  to  his 
kinfolks  and  others  were  made,  and  bought 
from  the  traveling  salesman  of  the  same 
plaintiff  on  Saturday,  December  30th,  and 
on  the  following  Monday  executed  the  mort- 
gages. He  knew  he  was  Insolvent  when  he 
bought  these  goods,  and  did  not  Intend  to 
pay  for  them.  Some  of  plaintiffs'  goods  are 
still  in  stock,  with  their  marks  and  brands 
on  them.  As  to  such  they  wish  to  rescind 
the  contract  of  sale,  for  fraud,  and  be  al- 
lowed to  identify  and  take  back  their  goods 
as  credits  upon  their  claims,  or  that  they  be 
separated  and  sold  by  a  receiver  in  separate 
parcels,  and  credited  upon  the  accounts; 
and,  as  to  such  as  cannot  be  identified  or 
traced,  plaintiffs  ask  for  judgment  against 
Wells  for  such  amounts  as  may  appear  to 
be  due.  All  the  mortgages  on  the  goods 
were  executed  at  the  same  time,  and  also 
those  on  the  personalty  on  the  farm,  and 
none  of  them  are  in  the  line  of  business  in 
which  merchandise  is  bought  and  sold.  Up- 
on their  face,  each  is  disclosed  to  be  of  a 
series  of  equal  dignity.  They  appear  to  have 
been  filed  for  record,  by  preconcerted  action, 
at  or  about  the  same  time,  and  were  giv- 
en under  one  comprehensive  plan  to  defeat 
the  debts  of  plaintiffs  and  other  merchan- 
dise creditors,  and  to  hinder  and  delay  all 
such  Just  claims.  The  intention  of  them  all 
was  to  use  the  alleged  indebtedness  to  delay 
creditors  against  his  just  d^bts  contracted 
in  the  merchandise  business.  They  are,  in 
fact  and  law,  an  assignment;  and,  having 
no  schedule  of  creditors  and  no  inventory  as 
required  by  law,  they  are  null  and  void.  In 
addition  to  prayers  for  injunction  -and  re- 
ceiver, plaintiffs  ask  for  Judgment  for  their 
claims  against  Wells,  and  that  the  mort- 
gages be  canceled.  By  amendment  they 
waive  discovery,  and  charge  M.  E.  Wells 
and  F.  M.  Wells  to  be  insolvent  They  also 
allege  demand  for  payment  of  Wells,  and 
refusal  to  pay;  and  that  they  are  unsecured 
creditors.      By    further    amendment    they 


pray  (1)  that  if  it  appear  that  the  mortgages 
on  the  stock  of  goods  have  been  foreclosed, 
and  the  goods  sold,  they  have  judgment 
against  the  mortgagees  and  Wells  for  the 
amounts  of  their  respective  claims;  (2)  that 
if  it  appear  that  any  of  said  goods  are  in  the 
possession  of  the  mortgagees,  or  of  Weils, 
the  title  to  be  rescinded  for  fraud,  and  they 
be  allowed  to  reclaim  their  goods.  The  peti- 
tion prayed  tor  process  requiring  A.  Weils 
and  M.  E.  Wells  to  be  and  appear,  etc.,  but 
did  not  pray  for  process  against  any  other  of 
the  defendants  named  therein.  The  two  Just 
mentioned  were  served,  and  there  was  an 
acknowledgment  of  service,  signed  by  J.  W. 
Haygood,  as  attorney  at  law  for  the  other 
defendants  (naming  them),  in  these  words: 
"Due  and  legal  service  acknowledged  on 
the  within  petition  and  restraining  order. 
Copy  and  service  of  the  same  waived."  The 
clerk  had  attached  a  process  directed  to 
each  and  all  of  the  defendants  (naming 
them)  to  second  originals  for  Macon  and 
Terrell  counties.  The  acknowledgment  of 
service  by  EUiygood  was  made  on  the  second 
original  for  Macon  county,  while  upon  the 
second  original  for  Terrell  county  was  an 
entry  of  service  "of  the  within  process  per- 
sonally** on  F.  M.  Wells,  signed  by  the  sher- 
ift  of  Terrell  county. 

0.  M.  StQith  and  J.  H.  Blount,  Jr.,  for. 
plaintiffs  in  error.  J.  W.  Haygood,  for  de- 
fendants in  error. 

PER  OtTRIAM.  Judgment  afidrmed  to 
part  and  in  part  reversed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 

m  Cla.  426) 
KIRBY  V.  lilPPINCOTT  et  aL 
(Supreme  Court  of  Georgia.     May  11,  189G.) 

APPSAL'RiVIBW  of    EviDENCB^SurFIOIBMOT    pW 

Record. 

1.  This  being,  a  direct  bill  of  ezceptionB,  as- 
signing as  erroneous  a  Judgment  rendered  by 
the  trial  judge  without  a  jnry,  and  certain  rul- 
ings made  by  him  during  the  trial,  and  the  bill 
of  exceptions  neither  containing,  nor  purporting 
to  contain,  all  of  the  material  evidence  intro- 
duced at  the  trial,  and  no  brief  of  the  same  hav- 
ing been  made  and  approved  by  the  judge,  so  as 
to  become  a  part  or  the  record,  the  evidence 
has  not  been  brought  to  this  court  in  the  manner 
prescribed  by  law,  and  cannot  be  considered. 
The  fact  that  the  bill  of  exceptions  sets  forth, 
by  recital  and  exhibit,  some  of  the  material  evi- 
dence, will  not  suffice. 

2.  All  of  the  errors  assigned  necessarily  in- 
volving a  consideration  of  the  evidence,  and  it 
being  impossible,  without  reference  thereto,  to 
determine  whether  there  was  error  (if  any  at 
all)  which  would  require  or  warrant  a  reversal 
of  the  judgment  there  is  no  question  legally  be- 
fore this  court  for  adjudication. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Hall  county;  J. 
J.  Klmsey,  Judge. 
Action  between  Lipplncott,  Ogelvle  &  Co. 
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and  others  and  J.  T.  Kirby.    From  the  Judg- 
ment, Klrby  brings  error.    Dismissed. 

B.  H.  &  C.  D.  HUl  and  W.  P.  Plndley.  for 
plaintiff  In  error.  Dean  &  Hobbs,  J.  B.  Estes, 
W.  L.  Telford,  S.  O.  Dnnlap,  Perry  ft  Craig, 
M.  L.  Smith,  and  G.  H.  Prior,  for  defendants 
In  error. 

LUMPKIN,  J.  It  appears  from  the  bill  of 
exceptions  that  this  case  was  tried  by  the 
Judge  below,  without  the  intervention  of  a 
Jury.  Error  Is  assigned  upon  the  Judgment 
rendered,  and  also  upon  various  rulings  made 
during  the  trial.  None  of  these  can  be  in- 
telligently passed  upon  without  a  considera- 
tion of  the  evidence,  which  is  not  brought  to 
this  court  in  the  manner  prescribed  by  law. 
The  bill  of  exceptions  neither  contains,  nor 
purports  to  contain,  the  evidence  introduced 
at  the  trial.  After  specifying  the  material 
portions  of  the  record,  including  the  Judg- 
ment of  the  court,  it  prays  that  "the  follow- 
ing documentary  evidence"  be  approved  by  the 
Judge,  made  a  part  of  the  record,  and  sent  up 
by  the  derk  as  such,  and  thereupon  designates 
certain  notes,  mortgages,  petitions,  a  con- 
tract, receipt,  the  report  of  a  master,  and  a 
brief  of  the  oral  evidence  which  had  been 
made  up  at  the  hearing  of  a  former  motion 
for  a  new  trial  in  this  case  before  another 
Judge,  and  which,  under  an  agreement  of 
counsel,  was  also  used  at  the  trial  now  under 
review.  It  nowhere  appears  that  these  va- 
rious documents  were  ever  approved,  either 
separately  or  as  a  whole,  as  constituting  a 
brief  of  the  evidence  introduced  at  the  trial 
last  mentioned*  The  bill  of  exceptions  sets 
forth,  by  recital  and  by  exhibit,  other  evi- 
dence which  was  introduced  at  the  hearing. 
The  clerk's  certificate  to  the  transcript  of  the 
record  states  that  no  brief  of  the  evidence  in- 
troduced at  the  last  trial  has  been  filed  in  his 
office,  but  that  certain  designated  pages  of 
the  transcript  contain  a  true  copy  of  the  oral 
evidence  contained  in  a  brief  of  the  same  in- 
troduced upon  a  former  trial,  and  that  cer- 
tain other  designated  pages  contain  true 
copies  "of  the  documentary  evidence  specified 
in  the  bill  of  exceptions,  and  furnished  [him] 
by  the  attorneys  for  the  plaintiff  In  error"; 
the  clerk  adding,  however:  "But  I  cannot 
certify  to  such  record  In  the  usual  form,  be- 
cause no  brief  of  evidence  hfas  been  ap- 
proved by  the  court  and  filed,  and  I  have  had 
to  resort  to  such  papers  and  documents  as 
have  been  furnished  me."  Further  comment 
for  the  purpose  of  showing  that  there  has 
been  a  complete  disregard  of  the  law  which 
provides  how  evidence  shall  be  brought  to 
this  court  Is  unnecessary.  We  are  compelled 
to  dismiss  the  writ  of  error,  and  deny  the 
plaintiff  In  error  a  hearing  upon  the  merits 
of  his  case.  The  practice  to  be  observed  in 
such  cases  has  been  settled  by  the  decision  of 
this  court  in  Mayor,  etc.,  of  Waycross  v.  Neal, 
94  Ga.  731,  19  S.  B.  758.  Writ  of  error  dis- 
missed. 


REDD  V.  STATE. 


(W  Oa.  SIO) 


(Supreme  Court  of  Georgia.     Jane  8,  1890.) 
floifioiDB^DriNo    Dbolabations— Xmpbaohmbnt 

— RBASONABLB  D0UBT-4jk>0D  CBA1CA0TB&— 

ISblf-Dbfbmsb. 

LWhen,  on  a  trial  for  murder,  the  dying 
declarations  of  the  deceased  have  been  intro- 
duced against  the  accused,  it  Is  competent  for 
the  latter  to  impeach  these  declarations  by 
showing  that  the  deceased,  because  of  genenQ 
bad  character,  was  unworthy  of  belief.  Nea- 
bit  v.  State,  43  Ga.  239:  1  Bish.  Cr.  Proc  U 
1209-1211;  3  Rice,  Cr.  fev.  8  340;  Whart  Cr. 
Ev.  SI  298,  802:  6  Am.  A  Eng,  Enc  Law,  noteB 
on  pafi[es  131-133.  And  see  Battle  v.  State,  74 
Ga.  101;  State  v.  Thomason,  1  Jones  (N.  C.) 
274:  People  v.  Lawrence.  21  Cal.  368;  Com. 
V.  Cooper,  81  Am.  Dec.  762;  Felder  v.  State 
(Tex.  Ipp.)  6  b.  W.  145. 

2.  The  good  character  of  one  on  trial  for 
crime,  if  satisfactorily  proved,  may,  of  itself, 
in  a  case  where  guilt  is  not  plainly  established, 
be  sufficient  to  generate  in  the  minds  of  the 
jury  a  reasonable  doubt  of  guilt  Shropshire  y. 
State.  81  Ga.  689,  8  S.  E.  450. 

3.  The  right  to  kill  another  in  self-defense  is 
not  restricted  to  instances  where  the  accused 
was  put  in  actual  danger  of  life,  or  of  the  oom- 
mission  of  a  felony  upon  him  by  the  deceased, 
but  may  be  exercised  when  such  danger  is  not 
actual,  if  the  accused,  in  good  faith,  under  the 
fears  of  a  reasonable  man,  and  under  circum- 
stances so  authorizing,  acted  upon  the  belief 
that  the  danger  was  reaL 

4.  The  charge  of  the  court  was  not  entirely 
in  accord  with  the  law  announced  in  the  two 
preceding  notes. 

(Syllabus  by  the  0>urt) 

Error  from  superior  court,  Muscogee  coun- 
ty;  W.  B.  Butt,  Judge. 

Wesley  Redd  was  convicted  of  murder, 
and  brings  error.     Reversed. 

Albert  A.  Carson,  for  plaintiff  in  error.  S. 
P.  Gilbert,  Sol.  Gen:,  and  J.  M.  Terrell,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 


ATKINSON,  J., 
not  presiding. 


providentially  absent,  and 


(99  Ga.  176) 


BRYAN  T.  WINDSOR. 
(Supreme  Court  of  Georgia.     June  12,  1896.) 
Parol  Evidbnob^Bxplakation  op  Blank  lar- 

DOBSBMBNT— INJIJMOTION— DbVBMSB  AT  LaW. 

1.  Blank  indoisements  of  negotiable  paper 
may  always  be  explained  as  between  the  par- 
ties themselves,  and  accordingly  parol  evidence 
is,  in  any  given  instance,  aamissible  to  show 
that  such  an  indorsement  upon  a  promissory 
note  was  made  simply  to  pass  title,  and  not  to 
create  liability  in  tne  indorser.  Code,  S  3808, 
and  cases  there  cited.  See,  also,  Galceran  v. 
Noble.  66  Ga.  367;  Bedell  v.  Scarlett,  75  Ga. 
56;  Neal  v.  Wilson,  79  Ga.  736,  5  S.  E.  54; 
Eppens  V.  Forbes,  82  Ga.  748,  9  S.  E.  723. 

2.  It  follows  that  there  was  no  error  in  refus- 
ing to  grant  an  injunction  to  restrain  the  fur^ 
ther  proceeding  of  actions  pending  on  the  ap- 
peal in  the  superior  court  which  had  been 
Drought  in  a  county  court  by  an  indorsee 
against  an  indorser  of  promissory  notes  upon 
the  latter's  indorsements  of  the  same  in  blank, 
these  indorsements,  as  alleged,  having  been 
made  merely  to  pass  title,  and  with  a  distinct 
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Ain^eemeat  thiit  the  indoner  was  not  to  be  Ha- 
ble.  WUle  it  Ui  trae  that  In  anch  eaaea  the  an- 
perior  conrt  ooold  •^JmiwiatAr  in  behalf  of  the 
defendant  no  relief  other  than  inch  aa  he 
might  obtain  in  the  county  court,  he  could  in 
either  of  these  courts  make  a  complete  defense 
at  law  by  pleading  and  pioTina  the  facts  as  to 
the  purpose  for  which  the  indorsementa  were 
made;  and  consequently  there  was  no  occasion 
for  equitable  interference. 

(Syllabus  by  the  Court) 

Brxor  from  superior  conrt,  Sumter  coonty; 
W.  H.  Fish,  Judge. 

J.  H.  Bryan  brought  a  petition  against 
John  Windspr  to  enjoin  the  further  proceed- 
ing of  suits  brought  by  Windsor  against 
him  in  the  county  court  upon  two  promis- 
sory notes.  The  injunction  was  denied,  and 
plaintiff  brings  error.    Affirmed. 

It  appears  f^om  the  petition  that  on  Feb- 
ruary 2,  1894,  Bryan,  being  the  owner  and 
holder  of  two  promissory  notes,  indorsed 
them,  and  soM  them  to  Windsor  for  ^eo. 
One  of  them  was  for  |180,  dated  January  31, 

1891,  due  December  1,  1891,  signed  by  J.  J. 
Davis,  and  payable  to  J.  H.  Bryan.  The 
other  was  for  1234.20,  dated  February  11, 

1892,  due  October  28.  1892,  signed  by  C.  0. 
DaTis  and  J.  J.  Davis,  and  payable  to  J.  H. 
Bryan/  The  indorsement  on  the  first  was» 
"Pay  to  John  Windsor,  Feb.  2nd,  1894," 
signed  by  Bryan.  The  indorsement  on  the 
other  was  simply  the  name  of  Bryan.  The 
suits  in  the  county  court  were- con:m[ienced 
on  December  28,  1894,  and  resulted  in  a  yer* 
diet  in  faror  of  Bryan  in  August,  1896; 
whereupon  Windsor  entered  appeals  to  the 
Norember  term,  1895,  of  the  superior  court 
The  petition  tor  injunction  was  brought  on 
December  13^  1895.  It  is  therein  alleged 
that,  at  the  time  be  sold  the  notes  to  Wind- 
sor, Bryan,  being  desirous  of  going  to  his 
home  in  Kentucky,  asked  Windsor  what  he 
would  give  for  the  notes,  "and  to  be  no  here- 
after^ as  to  Bryan;  that  Windsor  thereupon 
offered  the  amount  for  which  they  were  sold 
to  him,  and,  upon  receiving  them,  requested 
Bryan  to  put  his  name  on  the  back  of  the 
$180  note,  and  Bryan  replied  that  he  would 
not  put  his  name  on  the  back  of  that  paper, 
so  as  to  hold  him  accountable  for  its  pay- 
ment; that  Windsor  assured  him  that  it  was 
necessary  for  his  name  to  be  on  the  note  in 
order  that  Davis,  the  maker,  might  know 
that  Windsor  had  purchased  it,  and  further 
assured  Bryan  that  it  would  never  trouble 
him  in  the  event  Davis  failed  to  pay  it;  and 
it  was  agreed  between  Bryan  and  Windsor, 
when  the  trade '  was  made,  that  Bryan's 
name  was  to  be  put  on  said  note  simply  for 
the  purpose  of  transferring  the  same,  and 
in  no  wise  holding  him  accountable  to  Wind- 
sor. His  name  was  put  on  the  other  note 
simply  for  the  purpose  of  passing  title, 
Windsor  agreeing  that. Bryan  should  not  in 
any  event  be  bound  for  the  payment  of  the 
same.  It  was  delivered  to  Windsor  with 
the  express  understanding  that  it  was  not 
to  trouble  Bryan,  and  there  would  be  no  re- 


course on  him,  and  his  name  was  in  no  wise 
to  be  an  indorsement  for  the^  repayment  of 
the  note.  He  did  not  know  that  Windsor 
looked  to  him  for  their  repayment  until  the 
suits  were  brought  Windsor  had  never  de- 
manded such  repaynient,  although  Bryan 
had  been  In  Americus  two  or  three  months 
before  the  sQlts  were  brought  He  never 
put  over  his  name  the  words  which  appear 
above  it  on  the  $180  note;  nor  authorizsed 
any  one  else  to  do  so,  nor  has  he  any  recol- 
lection of  their  being  there  when  he  signed 
his  name;  and  any  entry  other  than  his 
name,  which  would  tend  in  any  wise  to  hold 
him  accountable  to  Windsor,  is  a  ftaud  prae- 
tlced  upon  him  by  Windsor,  without  his 
knowledge  and  consent  He  remembers 
that  he  dechned  to  sign  his  name  on  the 
note  until  Windsor  had  assured  him  that  it 
in  no  wise  held  him  accountable  for  any 
amount  thereof.  Windsor  said  at  the  time 
of  the  trade  that  he  thought  most  of  the 
money  could  be  made  out  of  Davis  by  giving 
him  time  and  taking  it  by  degrees;  at  least, 
he  (Windsor)  would  take  his  chances.  Bry- 
an had  previously  done  a  good  deal  of  busi- 
ness with  Windsor,  and  always  found  him 
all  right,*  and,  owing  to  such  relations,  relied 
on  him  implicitly  to  deal  frankly  and  hon- 
estly, having  the  utmost  confidence  in  his 
statements;  and  Windsor  took  the  notes 
with  full  knowledge  of  all  the  facts,  and 
took  advantage  of  the  ignorance  of  Bryan 
as  to  the  legal  effect  of  the.  entry  on  the  back 
of  them,  as  well  as  of  his  misplaced  confi- 
dence. There  was  no  consideration  for  the 
indorsement,  the  |60  paid  being  for  the  pur- 
chase money  of  the  notes.  In  addition  to 
the  prayer  for  injunction,  etc,  Bryan  asks 
that  the  contract  of  indorsement  be  so  re- 
formed as  to  speak  the  actual  agreement  al- 
ready stated.  By  amendment,  it  is  alleged 
that,  soon  after  being  sued,  Bryan  went  to 
Windsor,  and  offered  him  $90,  which  sum 
more  than  covered  the  $60  paid,  with  inter- 
est and  all  costs;  but  Windsor  refused  to 
accept  It  Bryan  stands  ready  at  all  times 
to  pay  said  sum,  provided  Windsor  will  sur- 
render to  him  the  note  and  Judgment  recov- 
ered thereon,  waiving  no  right  to  insist  on 
the  contract  made  as  before  stated.  Fur- 
ther, in  order  to  convey  title  to  the  $180 
note,  and  to  show  Davis  that  Windsor  had 
bought  it  Windsor  insisted  that  it  was  nec- 
essary for  Bryan  to  sign  his  name  on  the 
back  of  the  note  as  it  appears;  and  Bryan, 
supposing  this  to  be  the  law,  agreed  to  sign 
for  the  purpose,  provided  he  was  in  no  way 
to  be  held  liable  on  his  indorsement  This  ^ 
both  parties  agreed  to;  and,  Windsor  assur- 
ing Bryan  that  he  would  in  no  wise  be  ac- 
countable for  the  repayment  of  the  note, 
Bryan  signed  his  name;  and  he  brings  this 
petition  for  the  purpose  of  obtainhig  relief 
from  the  mistake  as  to  the  legal  eflCect  pif 
the  indorsement,  and  prays  that  the  true 
contract  may  be  set  up  and  carried  out 
which  was  to  write  only  such  indorsement 
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MM  would  convey  the  title  without  rendering 
the  Indorser  liable. 

W.  P.  Wallls,  for  plaintiff  In  error.    Lump- 
kin &  Nisbet,  for  defendant  In  error. 

PER  0X7RIAM.     Judgment  affirmed. 

ATKINSON,  J.,  proTldentJaDy  absent,  and 
not  presiding. 


(99  Ga.  181) 

BURKS  T.  COMMISSIONERS  OF  DOUGH- 
ERTY COUNTY. 
(Supreme  Court  of  Georgia.     June  12,  1888.) 

County  Tkbasursb  —  Compbnsation  —  Approtai. 
OP  Returns. 

The  commlssionfl  allowed  to  county  treaa- 
nren  nnder  section  8703  of  the  Code,  viz.  2% 
per  cent  on  all  snms  received  and  paid  ont  np 
to  $10,000,  and  1%  per  cent  on  all  sums  in  ex- 
cess of  tliat  amount,  are  to  be  computed  nppn 
their  annual  receipts  and  disbursements.  The 
fact  that  these  officers  are  required  by  section 
508a  of  the  Code  to  make  returns  to  the  grand 
juries  of  their  respective  counties  at  each  term 
of  the  superior  court  does  not  authorize  a  coun- 
ty treasurer  to  strike  a  balance  at  every  such 
term,  charge  2%  per  cent  on  all  sums  received 
and  paid  up  to  (10,000,  as  shown  by  his  ac- 
count thus  balanced,  and  then  begin  a  new  ac- 
count, and  diarge  the  same  rate  of  commis- 
sions on  amounts  included  in  it  up  to  $10,000, 
and  in  this  manner  realize  that  rate  of  commis- 
sions on  amomits  received  and  disbursed  in  the 
same  year  in  excess  of  $10,000.  The  fact  that 
the  grand  juries  have  approved  the  treasurer's 
returns  as  submitted  to  tnem  cannot  affect  the 
question  as  to  the  amount  of  his  lawful  com- 
pensation. 
(Syllabus  by  the  Court) 

Error  from  superior  conrt,  Dougherty  coun- 
ty; B.  B.  Bower,  Judge. 

The  commissionerB  of  roads  and  revenues 
of  Dougherty  county  issues  execution  against 
W.  P.  Bm-ks  and  sureties  on  his  bond  as  coun- 
ty treasurer.  Burks  filed  an  affidavit  6f  ille- 
gality. Affidavit  overruled,  and  Burks  brings 
error.    Affirmed. 

The  foUowing  Is  the  official  report: 
Burks  for  many  years  has  been,  and  is  now, 
clerk  of  the  superior  court  and  ex  officio  treas- 
urer, and  was  in  1S93,  when  it  is  claimed  that 
he  charged  the  county  the  $141.09  too  much 
for  commissions  as  treasurer.  He  made  all 
the  reports  required  of  him  by  law,  and  made 
semiannual  reports  to  the  grand  Juries  as  re- 
quired, and  made  up  a  balance  in  each  re- 
port to  the  grand  jury,  showing  the  exact 
condition  of  the  county;  and,  if  said  balance 
exceeded  |10,000,  he  charged  2^  per  cent  for 
receiving,  and  the  same  amount  for  i>aying 
out,  up  to  the  sum  of  $10,000,  and  on  the  ex- 
cess of  $10,000  he  charged  1%  for  receiving, 
and  a  like  sum  for  paying  out,  on  all  receipts 
and  disbursements.  The  grand  Juries,  at 
every  term  of  the  court  for  years  back,  ex- 
amined his  reports,  as  well  as  for  the  year 
lSd3,  and  approved  them  and  his  commission 
chargea  The  difference  between  the  amount 
of  commissions  to  the  treasurer  charged  on 
a  semiannual  balance  would  be  in  his  favor 


to  the  amount  of  the  execution,  $141.09.  The 
conunlssloners  daim  that  he  should  pay  this 
sum  back  into  the  treasury,  because  it  was 
an  excessive  charge,  and  he  claims  that  it  is 
his  money,  and  that  he  charged  only  l^al  and 
proper  commissions;  the  true  qnestion  de- 
sired settled  being.  Is  the  annual  balance  the 
basis  for  commission  charges,  or  is  the  semi- 
annual balance  to  the  grand  Juries  the  proper 
basis? 

Jones  Sc  Bacon,  for  plaintiff  in  error.  D.  H. 
Pope,  for  defendants  In  error* 

PER  CURIAM.   Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 

(99  Oa.  216) 

MASSBT  V.  BOWLES,  Sheriff. 
<Sapreme  Court  of  Georgia.    June  26,  1386.) 

CoNsnTUTioxAL  Li.w  ^  8psoiai«  Aots— JuniciAX. 

Balks— Validity— Injukotiok. 

1.  The  act  of  December  13,  1866  (Acts  W66, 
p.  42).  *to  change  the  place  of  holding  legal 
sales  m  the  county  of  Muscogee,"  and  the  act 
to  amend  the  same,  approved  October  10,  1868 
(Acts  1868,  p.  164),  were  valid  and  constitation- 
al  laws,  under  the  constitutions  of  1866  and 
1868,  there  being  nothing  in  either  of  these  con- 
stitutions prohibiting  the  enactment  of  special 
laws  in  cases  for  which  provision  had  been 
made  by  an  existing  general  law.  Burks  v. 
Mor^n,  84  Ga.  627,  10  S.  E.  1096. 

2.  These  special  acts,  not  being  inconsistent 
with  the  constitution  of  1877,  were  kept  of  force 
by  paragraph  4.  §  1,  art  12,  of  that  instrument. 
Code,  ll^;  Adam  v.  Wright,  84  Ga.  720,  11 

'S.  Whetiier  the  act  of  September  19,  1888. 
relating  to  nubile  sales  in  the  county  named 
(Acts  1882-83.  p.  658),  is  constitutional  or  not, 
it  contains  notnmg  rendering  it  unlawful  to  hold 
sheriff's  sales  at  any  of  the  places  designated 
in  the  two  acts  first  above  dted.  The  sale  in- 
volved in  the  present  case,  having  been  held  at 
one  of  the  places  specified  in  the  act  of  1866, 
was  lawful,  as  to  place. 

4.  The  judge  was  authorised  in  finding  aa 
matter  of  fact  that  the  bid  which  the  sheriff 
declined  to  accept  or  cry  was  not  authorized  by 
the  person  as  whose  agent  It  was  c<Mitended  the 
bidder  was  acting,  and  hence  there  was  no  er- 
ror in  holding  that  this  bid  was  properly  re- 
jected. 

5.  There  was  no  abuse  of  discretion  in  deny- 
ing the  injunction. 

(Syllabus  by  the  C:k>urt) 

Error  from  superior  court,  Mnacogee  coun- 
ty;  W.  B.  Butt,  Judge. 

Action  by  Maggie  E.  Massey  against  A.  (X 
Bowles,  sheriff.  Judgment  for  def«idant, 
and  plaintiff  brings  error.    Affirmed. 

The  following  is  the  official  report: 
An  act  of  the  legislature,  approved  Decem- 
ber 13,  1866,  provides  'that,  in  the  county  of 
Muscogee,  aU  sales  by  sheriffs,  constables, 
executors,  administrators,  guardians  and 
trustees,  may  be  held  at  any  of  the  street 
comers  on  Broad  street,  between  Bryan  and 
Crawford  streets,  in  the  city  of  Columbus, 
upon  giving  the  legal  notice  designating  the 
time  and  place  of  sale.**  Acts  1866,  p.  42. 
By  an  act  approved  October  10^  1868,  tho 
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tmn^fng  act  was  amended  hy  Inserting,  the 
words,  "or  at  any  regolar  auction  house  be- 
tween said  streets."  Acts  1868,  p.  164.  In 
1883  the  legislature  passed  an  act  entitled 
"An  act  to  change  the  place  of  holding  legal 
sales  in  the  county  of  Muscogee,  so  as  to 
make  the  1)011  tower*  a  place  for  holding 
such  sales,  and  for  other  purposes."  It  Is 
enacted  *that  the  plac^  of  holding  legal 
sales  (as  contemplated  by  section  thirty-six 
hundred  and  forty-six  of  the  Code  of  Geor- 
gia) in  the  county  of  Muscogee  shall  be  at 
the  bell-tower  on  Broad  street  in  the  city  of 
C<^umbus,  as  well  as  at  such  places  as  are 
now  proTided  by  law,  it  being  the  object  of 
this  act  to  make  said  bell-tower  a  place  at 
which  public  sales  may  be  held,  without 
changing  existing  law  as  to  holding  such 
sales  at  other  places;  and  such  sales,  when 
held  at  the  bell-tower,  are  declared  to  be  le- 
gal, so  far  as  concerns  the  place  of  sale  in 
said  county,  subject  to  the  provisos  con- 
tained in  said  section  thirty-six  hundred  and 
forty-six  of  the  Code  of  Georgia."  That  sec- 
tion of  the  Oode  is  In  these  words:  "^No 
sales  shall  be  made,  by  the  sheriffs  or  coro- 
ners, of  property  taken  under  execution,  but 
at  the  court-house  of  the  county  where  such 
levy  was  made,"  etc.;  the  proTisos  of  this 
section  relating  to  levy  and  sale  of  certain 
kinds  of  personalty  without  carrying  the 
same  to  the  courthouse  door,  and  as  to  the 
description  and  location  of  the  same  in  the 
advertisement  of  sale. 

On  November  11,  1885,  the  Georgia  Home 
Insurance  Ck>mpany  obtained  judgment 
against  Mrs.  Maggie  Bstelle  Massey  tor 
about  91»800,  and  the  execution  issuing 
therefrom  was  levied  on  certain  realty  in 
Oolumbus,  which,  after  advertisement,  was 
put  up  and  exposed  for  sale  on  the  first 
Tuesday  in  January,  1806,  and  was  Imocked 
off  to  Perry  W.  Massey,  the  husband  of  the 
defendant  in  execution,  for  $1,660.  He  fail- 
ed to  comply  with  his  bid,  and  the  sheriff 
readvertised  the  property  for  sale  at  liis  risk 
on  the  first  Tuesday  in  March,  1896,  "at  the 
usual  place  of  holding  sheriff's  sales  in  and 
for  said  county,  to  wit,  at  the  northwest  cor- 
ner of  Broad  and  Eleventh  streets  In  the  dty 
of  Oolumbus,  said  state  and  coui^ty."  At 
the  time  and  place  so  advertised,  the  prop- 
erty was  again  put  up  and  exposed  for 
sale,  and  was  knocked  off  to  the  Georgia 
Home  Insurance  Company  for  $1,000.  On 
March  21,  Mrs.  Massey  brought  her  petition 
against  the  sheriff,  praying  for  an  order  re- 
straining him  from  making  a  deed  to  said 
company,  that  he  be  restrained  from  inter- 
fering with  her  possession  of  the  premises 
sold,  and  that  the  sale  be  set  aside  and  de- 
clared void.  She  contended  that  the  place 
of  sale  was  Illegal,  being  more  than  one- 
fourth  of  a  mile  from  the  courthouse  of  Mus- 
cogee county,  where  she  claimed  the  sale 
should  have  been  held  in  accordance  with 
law.  It  appears  firom  the  sherilTs  answer 
(which  Is  uncontiadicted  as  to  these  allega- 


tiona)  that  for  many  years  all  sheriff's  sales 
in  Muscogee  county  have  been  held  at  the 
places  mentioned  In  the  legislative  acts  be- 
fore set  out;  that  the  streets  formerly 
known  as  Bryan  and  Crawford  streets  are 
now  known  as  Thirteenth  and  Tenth  streets, 
respectively,  and  Eleventh  street  is  one  of 
the  streets  between  those  two;  that  many 
years  ago  due  and  legal  notice  was  pub- 
lished by  defendant's  predecessor  in  office, 
designating  the  comer  of  Broad  and  Elev- 
enth streets  as  the. place  of  sheriff's  sales 
in  said  county,  and  ever  since  all  sheriff's 
sales  and  all  sales  by  administrators  and 
executors  in  said  isoxmpr  have  been  held  on 
said  comer;  that  the  sale  could  not  have 
been  held  in  front  of  the  cpurthouse  door, 
for  the  reason  that  there  was  no  courthouse 
then  in  the  county,  the  same  having  been 
torn  down  in  October,  1895,  and  not  yet  hav- 
ing been  rebuilt;  that  the  last  session  of 
the  superior  oourt  was  held  in  a  building  on 
Broad  street  a  little  over  a  block  from  where 
the  sale  was  had,  which  place  was  rented 
temporarily  by  the  county  authorities,  but 
no  permanent  place  for  holding  court  had 
been  provided;  and  that  the  office  of  the 
clerk  of  the  superior  court  was  in  a  small 
building  erected  for  the  purpose  on  the 
courthouse  square,  but  no  sessions  of  court 
were  held  therein* 

The  plaintiff  further  contends  that  the 
property  was  illegally  knocked  off  to  the 
company,  bidding  $1,000,  when  there  was  a 
bid  of  $1,060  made  by  Perry  W.  Massey,  as 
agent  for  Joseph  King,  an  amply  solvent 
and  responsible  person.  It  appears,  from 
the  answer  and  the  evidence  in  support  of 
it,  that,  before  the  sale,  King  had  told  Mas- 
sey that  he  would  give  $1,000  for  the  prop- 
erty, and  would  allow  Massey  one  month's 
rent,  and  then  authorized  Massey  to  bid  for 
him  $1,000  for  the  property.  He  did  not 
authorize  Massey  to  bid  $1,060,  nor  any  oth-^ 
er  sum  over  $1,000.  He  could  have  attend- 
ed the  sale,  but  did  not  want  to  do  so.  The 
sale  was  open  and  fair.  A  large  number  of 
people  were  present,  and  this  property  was, 
not  offered  until  sevelnl  other  pieces  of 
property  had  been  sold  by  the  sheriff  at  the 
same  place,  in  order  that  all  persons  who 
might  desire  to  t>urchase  It  might  have  an 
opportunity  to  attend  the  sale.  The  sheriff 
cried  the  property  a  long  time  before  there 
was  any  bid  at  alL  Finally  the  company 
bid  $1,000,  not  desiring  to  buy  the  property, 
except  for  the  purpose  of  protecting  its  debt, 
and  hoping  that  others  would  bid,  and  that 
the  prox>erty  would  bring  enough  to  satisfy 
the  execution.  This  bid  was  cried  for  a 
long  time;  no  other  bid  was  made;  and  the 
sheriff  was  about  to  knock  off  the  property, 
when  Massey  bid  $1,060.  The  sheriff  then 
called  him,  and  reminded  him  that  he  had 
failed  to  comply  with  his  previous  bid;  and 
Massey  replied  that  he'  was  bidding  lor  Jo- 
seph King,  but  did  not  say  he  was  author- 
ised to  bid  so  much  for  him.    The  sheriff 
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had  Been  and  talked  with  King  a  short  time 
before  the  sale  commenced,  and  King  bad 
said  nothing  to  him  about  buying  the  prop- 
erty. EInowing  that  Massey  was  utterly  in- 
solvent and  unable  to  pay  for  the  property, 
and  believing  the  bid,  under  the  facts,  not  to 
be  bona  fide,  the  sheriff  cried  the  property 
for  a  long  time  after  that,  and  finally  knock- 
ed it  off  to  the  company  for  $1,000.  Imme- 
diately after  the  sale  the  sheriff  went  to  see 
lOng,  and  asked  him  if  he  had  authorized 
Massey  to  bid  $1,050  for  the  property  for 
him,  and  King  answered  that  he  had  not; 
that  he  had  authorized  Massey  to  bid  $1,000 
for  him,  and  had  not  authorized  him  to  bid 
any  more.  Massey  himself  so  admitted  to 
the  attorney  of  the  company,  at  the  sale. 

I>odson  &  Son  and  J.  B.  Pilsbury,  for  plain- 
tiff in  error.  McNeill  &  lievy,  for  defendant 
in  error. 

PER  CURIAM.   Judgment  affbmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(47  S.  G.  375) 

8TR0THEK  v.  SOUTH  CAROLINA  ft  G. 

R-  CO. 

(Supreme  Ck>urt  of  South  Carolina.    July  29, 

1896.) 

Railroad  Companiss— AogidIkntb  at  Cbossiro— 

Statutokt  LxABiLiTT— Instructions — 

PRBSCRIPTIVB  liOAD. 

1.  A  failure  by  the  servants  of  a  railroad 
company  in  charge  of  a  train  to  give  the  statu- 
tory signals  when  approacliing  a  crossing  is 
negligence  per  se;  ana,  where  a  person  is  in- 
jured at  the  crossing,  the  presumption  is  that 
such  negligence  was  the  cause. 

2.  The  liability  of  a  railroad  company  for 
an  injury  at  a  crossing  where  it  omitted  to  give 
the  statutory  signals  does  not  depend  on  wheth- 
er or  not  such  omission  was  the  proximate  cause 
of  the  injury,  as,  under  Rev.  St.  §  1692,  it  is 
equally  liable  if  it  contributed  thereto. 

8.  Under  Rev.  St.  §  1692,  prohibiting  a  re- 
covery for  the  injury  of  a  person  at  a  railroad 
crossing  where  he  was  guilty  of  gross  or  willful 
negligence  contributing  to  the  injury,  it  is  the 
province  of  the  jury  to  determine  the  question 
of  such  contributory  negligence. 

A.  Under  Rev.  St  \  ^16,  authorizing  the 
recovery  for  a  personal  mjury  causing  death  of 
such  damages  as  the  jury  may  think  proportion- 
ed to  the  injury  resulting  to  the  parties  for 
whom  and  for  whose  benefit  the  action  is 
brought,  the  measure  of  damages  is  not  alone 
the  pecuniary  loss. 

5.  Where  no  signals  were  given  at  the  ap- 
proach of  a  train  to  a  crossing,  as  required  by 
Rev.  St.  §  1692,  the  railroad  company  under  said 
section  is  liable  for  an  injury  caused  or  con- 
tributed to  thereby,  unless  it  is  found  that  the 
person  was  guilty  of  gross  or  willful  negligence 
contributing  to  such  injury. 

6.  The  use  of  a  road  crossing  a  railroad 
track  for  20  years  gives  the  public  a  prescrip- 
tive right  therein,  and  malces  the  crossing  a 
''traveled  place,"  within  the  meaning  of  the 
statute. 

Appeal  from  common  pleas  circnit  court  of 
Richland  connty;  Wittaerspoon,  Judge. 

Action  by  Hester  Strotber,  administratrix, 
against  the  Soutb  Carolina  &  Georgia  RaU- 


road.  Company.    Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Moore  &  Thomson  and  J.  W.  Barnwell,  for 
appellant    Joseph  W.  MuUer,  for  respondent 

OART,  J.  This  was  an  action  for  dam- 
ages by  Hester  Strotber,  as  administratrix  of 
the  estate  of  her  deceased  husband,  Robert 
Strotber,  for  the  alleged  negligent  killing  of 
said  Robert  Strotber  by  the  defendant,  on 
the  29tb  day  of  July,  1895,  while  be  was 
crossing  its  track  at  a  place  which,  it  is  al- 
leged, was  a  public  road  or  traveled  place. 
The  third  paragraph  of  the  complaint  is  as 
follows:  "(3)  That  on  the  29th  day  of  July, 
1895,  the  intestate.  Robert  Strotber,  in  the 
pursuit,  of  bis  business,  was  crossing  the 
track  of  the  defendant  company  at  a  place  on 
said  track  which  was  a  traveled  place,  to 
wit,  the  road  leading  from  the  Gamer's  Fer- 
ry road  to  the  BlufF  road,  known  as  'Yates' 
Crossing,'  in  Richland  county,  used  in  com- 
mon by  the  public,  and  which  the  public  bad 
a  right  to  use,  when  the  defendant  carelessly, 
unexpectedly,  and  without  proper  warning 
and  due  reasonable  precaution,  and  without 
giving  the  signal  required  by  section  1685  of 
the  General  Statutes  of  South  Carolina,  and 
without  ringing  its  bell  or  sounding  its  whis- 
tle, caused  one  of  its  locomotives,  which  was 
drawing  a  train  of  cars,  to  rapidly  approach 
the  said  intestate,  Robert  Strotber,  and  struck 
him,  and  so  injured  him  that  death  ensued 
therefrom  a  few  hours  thereafter."  The  de- 
fendant, tai  its  answer  to  the  complaint,  de- 
nied each  and  every  allegation  thereof,  and 
set  up  the  defense  of  gross  negligence  on  the 
part  of  plaintifTs  intestate.  At  the  close  of 
plaintiff's  testimony,  the  defendant  made  a 
motion  for  a  nonsuit,  on  the  following 
grounds:  *"(!)  That  the  plaintiff  bad  failed  to 
produce  any  evidence  going  to  show  that  the 
road  in  question  was  such  a  'traveled  place,' 
as  contemplated  by  the  statute;  and  <2)  that 
the  plaintiff  haa  failed  to  adduce  any  evi- 
dence going  to  show  that  the  accident  was 
caused  by  the  negligence  of  the  company." 
The  motion  was  refused,  and  testimony  was 
then  introduced  by  the  defendant  The  Jury 
rendered  a  verdict  in  favor  of  the  plaintiff 
for  $5,000.  The  defendant  made  a  motion  for 
a  new  trial,  on  the  ground,  inter  alia,  that 
the  verdict  was  excessive.  The  presiding 
judge  signed  an  order  granting  the.  motion, 
unless  the  plaintiff  would  remit  on  the  record 
all  over  and  above  the  sum  of  $2,500.  The 
plaintiff  did  so  remit,  and  Judgment  for  $2,- 
500  was  duly  entered  up  against  the  defend- 
ant 

The  defendant  appealed,  upon  exceptions, 
the  first  of  which  is  as  follows:  "Because  bis 
honor,  the  presiding  Judge,  should  have  grant- 
ed the  nonsuit  asked  for  by  the  defendant  at 
the  close  of  plaintiff's  testimony,  and  it  was 
error  of  law  in  him  not  to  have  done  so." 

The  following  testimony  was  Introduced, 
relative  to  the  first  ground  hereinbefore  men- 


S.  CJ 


STliOTlIER  «.  SOUTH  CAROLINA  &  G.  R.  CO. 


278 


ttoned,  apon  which  the  motioii  was  made  for 
a  nonsuit:  Mrs.  M.  A  Yates:  '^I  have  been 
liYing  here  since  1870.  This  road  has  been 
op«i  ever  since  I  haye  been  here.  It  Is  a 
mill  road,  and  has  been  used  by  the  pnblle 
ever  since  I  have  been  here."  Heory  Yates: 
*^,  In  regard  to  that  road,  how  long  haye 
70U  been  living  down  there?  A.  Eighteen  or 
twenty  years.  Q.  How  long  has  that  road 
been  open?  A.  Bver  since  I  have  been  there. 
Q.  Is  that  a  private  or  a  public  road?  A.  I 
would  consider  it  a  pnbllc  road.  It  is  the 
road  to  the  mill,  the  road  to  the  church  and 
the  schoolhouse.  It  ,1s  the  outlet  from  the 
Bluff  road  to  the  McCord's  Ferry  road;  the 
•MUl  creek  Rood/  they  call  it  Q.  What  is 
that  mill?  A.  The  Padgett  MIR;  the  'Mill 
Creek'  is  the  name  of  the  cre^.  Q.  State  to 
the  court  and  jury,  is  there  any  one  who  has 
the  right  to  stop  that  road  up?  A.  I  think 
not;  we  have  not  Q.  And  It  has  been  a  pub- 
lic road?  A.  Tobacco  wagons,  and  everybody 
that  travels,  travels  through  there.  Q.  And 
the  circus  sometimes?  A  Yes;  I  suppose  so. 
We  canH  stop  anybody."  Cross-examina- 
tions: John  Yates:  ''Q.  Who  owns  the  land 
by  Yates'  crossing?  A.  My  mother.  Q. 
What  is  the  extent  of  that  plantation?  A.  I 
think  three  hundred  and  some  odd  acres  in  it. 
Q.  About  a  year  ago,  did  you  run  a  fence 
across  this  road,  turning  it  a  little  out  of  its 
regular  course,  fifty  yards?  A.  No,  sir;  Just 
the  least  bit;  put  the  fence  out  the  least  bit; 
did  not  interrupt  the  road  at  all.  Q.  How 
far  would  you  say  the  road  was  turned  out  of 
its  old  course?  What  is  the  greatest  dis- 
tance that  It  departs  from  this  old  course 
at  present?  A.  It  did  not  interfere '  with 
the  road  whatever.  Q.  It  was  turned  from 
Its  old  course  about  fifty  yards?  A  No,  sir; 
not  that  far.  I  do  not  think  more  than  three 
or  four  feet;  not  much  more  than  that  I 
helped  to  put  it  up.  Q.  When  was  this  done? 
About  a  year  ago?  A.  Yes,  sir;  this  fan, 
but  we  did  not  stop  the  road  up»  though.  Q. 
You  call  that  the  'Mill  Road'?  A  Yes,  sir; 
that  is  the  nearest  way  to  Padgett's  Mill  for 
the  people  living  m  the  swamp  through  there. 
Q.  You  have  permitted  people  to  pass  through 
there  vrlthout  objection?  A.  Yes,  sir;  could- 
n't help  ourselves.  Didn't  like  the  road  being 
right  there  in  front  of  the  house.  Q.  Does 
the  county  "work  the  road?  A.  No,  sir.  Q. 
It  isn*t  claimed  as  a  public  highway?  A.  It 
Isn't  worked  by  the  county,  but  consicfered  a 
public  highway.  Q.  What  Is  this  road  used 
principally  for?  A.  Everything.  Q.  Used 
largely  for  going  to  Padgett's  Mill?  A.  Pad- 
gett's Mill.  Tobacco  wagons  cross  it,  apd 
people  travel  frcttn  the  Bluff  road,  and  people 
out  of  the  swamp  go  after  lumber  when  a 
freshet  makes  It  hnpassable.  They  come 
through  there,  and  come  to  Columbia.  Q. 
The  road  is  pretty  faint  at  certain  points  be- 
tween your  house  and  the  Bluff  road?  A. 
I  am  telling  you  the  reason  why.  Last  fail  a 
tremendous  storm  blew  down  trees  on  the 
main  road*  and,  rather  than  cut  the  trees  out, 
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every  man  would  suppose  the  next  man  that 
came  along  would  cut  them,  and  nobody  cut 
them.  Q.  80  indistinct,  it  .Is  bard  to  find?  A. 
No,  Bhr;  you  can  find  it  Q.  How  long  have 
you  been  living  there?  A  We  moved  there 
in  1870.  I  have  not  raided  there  all  the  time. 
Some  years  I  have  been  away  from  there. 
Q.  Have  any  members  of  your  family?  A 
They  have;  mother  has  owned  the  place  since 
1870.  I  was  never  off  the  place  more  than 
two  or  three  years  at  a  time.  Q.  What  road 
is  this  that  crosses  there?  A.  I  live  halfway 
between  the  Gamer's  Ferry  road  and  Bluff 
road.  8ome  people  call  it  the  'MUl  Creek 
Road,'  but  the  right  name  is  the  'Gamer's 
Ferry  Road.'  The  Bluff  road  leads  to  the 
swamp.  The  Gamer's  Ferry  goes  through 
under  the  tin  bridge  out  here.  It  is  used  for 
mill  purposes,  and  going  to  church,  by  both 
whites  and  blacks,^-two  churches,  white  and 
colored  churchy  on  the  Mill  Creek  road,--and 
is  used  by  the  swampers  during  the  freshets. 
For  instance,  if  there's  a  freshet,  and  the 
Mill  creek  gets  so  high  they  cannot  cross,  they 
come  to  the  railroad,  come  dovm  a  private 
road  that  I  made,  side  .of  South  Carolina 
road,  and  come  to  this  road,  into  this  road,  to 
the  Gamer's  Ferry  road,  and  come  to  Colum- 
bia. Tobacconists,  sewing  machinists,  and 
even  a  drcus,  I  have  seen  going  through  there. 
Q.  How  long  has  the  road  been  open?  A.  I 
say  since  1870;  that  is  as  far  as  I  can  say. 
Q.  Don't  that  road  lead  to  Padgett's  MUl? 
A.  Yes,  air.  Q.  Could  any  of  the  neighbors 
shut  that  road  up?  Suppose  you  wanted  to 
shut  it  up,  oonld  you  do  it?  A.  No,  sir;  I 
don't  think  I  copld;  that  was  tested.  Q.  It 
has  been  open  for  the  last,  twenty-five  years? 
A.  Yes,  sir;  to  my  knowledge,  I  say  since 
1870.  Q.  Used  in  common  by  the  public?  A. 
Yes,  sir."  Ned  Denley:  "Q.  Where  do  you 
live?  A«  1  live  on  Mr.  Jimmie  Hopkins' 
place.  Q.  Do  you  know  the  road  that  leads 
from  the  Bluff  road  to  the  Gamer's  Ferry 
road?  A.  Yes,  sir.  Q.  How  old  are  you? 
A.  Sixty-four.  Q.  How  long  has  this  road 
been  open?  A.  Ever  since  I  can  recoUect. 
I  remember  the  road  when  X  was  about  fifteen 
years  old.  I  been  traveling  it  backward  and 
forward.  Q.  Where  does  the  road  lead  from? 
A.  From  the  Gamer's  Ferry  road.  Just  above 
Padgett's  MiU,  and  leads  out  to  the  Bluff  road, 
leads  into  the  Bluff  road.  Q.  Who  uses  that 
road?  A.  Eiverybody  and  anybody  who  have 
a  can  there."  We  cannot  say,  after  reading 
the  foregoing  testimony,  that  there  was  not 
some  evld^ice  to  be  submitted  to  the  Jury 
that  this  was  such  a  traveled  place,  as  is 
contemplated  by  the  statute. 

We  will  next  consider  the  second  ground 
upon  which  the  defendant  based  its  motion 
for  a  nonsuit  The  f aUure  on  the  part  of  the 
defendant's  servants  to  ring  the  bell  or  sound 
the  whistle  in  the  manner  provided  by  stat- 
ute was  negligence  per  se.  Whai  the  de- 
fendant violates  the  requirements  of  the  stat- 
ute as  to  ringing  the  bell  or  sounding  the 
whistle,  and  a  person  is  injured  by  its  locomo- 
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Uve,  wblle  crossing  a  highway,  street,  or 
traveled  phice,  it  will  be  presamed  that  such 
•negligence  cansed  the  injury,  unless  the  tes- 
timony shows  that  the  injury  was  caused  in 
some  other  manner,  which  waa  not  done  in 
this  case.  The  first  exception  is  therefore 
orerroled. 

The  second  exception  is  as  follows:  "(2) 
Because  his  honor  erred  in  refusing  the  re- 
quest of  the  defendant  to  charge  that  the 
plaintiff  must  not  only  satisfy  you  by  the 
preponderance  of  the  eridMice  that  there  was 
a  failure  to  give  the  'statutory  signals,  but 
must  go  further,  and  show  that  such  failure 
was  the  proximate  cause  of  the  accldait  In 
order  to  prove  that  the  failure  to  give  the 
signals  was  the  proximate  cause  of  the  ac- 
cident, the  plaintiff  must  show  that  the  plain- 
tiff's intestate  was  not  aware  of  the  train's 
approach  in  time  to  have  avoided  the  collision, 
for  the  only  object  of  a  signal  is  to  give  such 
notice.  Unless,  therefore,  the  preponderance 
of  the  evidence  satisfies  you  that  the  de- 
ceased did  not  know  of  the  train's  approach 
in  time  to  have  avoided  the  accident,  you 
must  find  for  the  defendant"  An  exception 
erroneous  in  part  will  not  be  sustained,  al- 
though some  of  the  propositions  of  law  there- 
in stated  are  sound.  The  request  to  charge 
which  is  set  out  in  tUfe-said  exception  is  er- 
roneous in  respect  to  the  proximate  cause  of 
the  accident  This  question  is  disposed  of  by 
the  case  of  Wragge  v.  RaUroad  CJo.  (which 
has  been  decided  recently  by  this  court)  25 
S.  E.  76.    This  exception  is  also  overruled. 

The  third  exception  is  as  follows:  "(3)  Be- 
cause his  honor  erred  in  refusing  the  re- 
quest of  the  defendant  to  charge  that  if  the 
evidence  shows  that  Robert  Strother  heard  or 
saw  the  train  by  which  he  was  killed  in  time 
to  have  avoided  the  accident  you  must  find 
for  the  railroad  company."  The  court  said: 
"I  cannot  charge  it  as  requested.  I  charge 
you,  if  you  so  find,  and  you  conclude  that  it 
was  gross  negligence  on  his  part  then  he 
cannot  recover.  In  other  words,  you  are  to 
take  into  consideration  what  opportunities 
Robert  Strother  had  at  the  time  he  approach- 
ed that  railroad  track,  if  he  approached  it,  to 
discover  whether  the  train  was  approaching 
or  not  Then  you  are  to  determine  whether 
or  not  if  you  conclude  that  he  heard  it, 
whether  or  not  It  was  such  a  reckless  act$ 
indifferent  to  his  interests,  as  would  amount 
to  gross  negligence.  If  you  so  conclude,  I 
charge  you  that  the  plaintiff  cannot  recover 
under  the  circumstances,  because,  as  I  char- 
ged you,  as  I  intimated  to  you  at  the  outset 
if  you  have  your  eyes,  and  go  walk  into  ol>- 
vious  danger,  and  you  get  hurt,  there  is  no  law 
that  will  give  you  a  remedy  for  it  I  mean 
now,  if  you  have  eyes  to  see,  and  so  on,  and  go 
willfully  into  obvious,  patent  danger,  then 
there  is  no  law  which  will  give  you  ronedy 
because  of  the  effects  of  it"  This  request 
was  erroneous,  because  it  would  have  taken 
from  the  jury  the  question  whether  the  plain- 
tiff, in  the  language  of  section  1682  of  the 


Revised  Statutes,  '*was,  at  the  time  of  the 
collision,  guilty  of  gross  or  wiUful  neg^- 
gence,"  and  whether  "such  gross  or  wiUful 
negligence  contributed  to  the  injuiy.**  Hank- 
inson  V.  Raihx)ad  €k>.,  41  a  C.  19, 19  S.  E.  2Utf. 

The  fourth  exception  is  as  follows:  "(4) 
Because  his  honor  erred  in  refusing  the  re- 
quest of  tlie  defendant  to  charge  that  the 
measure  of  damages  in  statutory  actions  for 
injuries  causing  death  is  compensation  for  the 
pecuniary  loss  to  the  survivors  from  the  deatli 
of  the  deceased."  The  presiding  judge  said: 
"Now,  I  have  been  requested  to  charge  you 
as  to  the  measure  of  damages.  What  does 
the  statute  ,say?  The  statute  says,  if  the 
party  shows  that  he  is  entitled  to  recover 
judgment  what  will  the  jury  give?  It  says, 
such  damages  as  they  really  think  propor- 
tionate to  the  injury  resulting  from  such 
death  to  the  party  for  whom  or  whose  ben- 
efit such  action  shall  be  brought  What  in- 
jury she  and  her  children  have  sustained 
you  will  have  to  give,  if  the  plaintiff  is  en- 
titled to  recover  at  alL  Tou  are  to  be  guided 
by  the  evidence.  You  cannot  go  outside  of 
the  evidence.  You  will  not  permit  your  judg- 
ment to  be  infiuenced.  You  Qannot  allow 
matters  of  gyihpathy  or  anything  of  that 
kind."  The  words  of  the  statute  (Rev.  St  f 
2316)  are  as  follows:  "In  every  such  action 
the  jury  may  give  such  damages  as  they  may 
think  proportioned  to  the  injury,  resulting 
from  such  death,  to  the  parties,  respectively, 
for  whom  and  for  whose  benefit  such  action 
shall  be  brought"  In  the  case  of  Petrie  r. 
Railroad,  29  S.  0.  303,  7  S.  E.  515,  Mr.  Chief 
Justice  Mdver  says:  "Again,  it  will  be  no- 
ticed that  our  statute,  unlike  many  others  of 
a  similar  character,  does  not  speak  ot  a  pe- 
cuniary loss  or  injury,  which  might  possibly 
tend  to  show  the  injury  for  which  damages 
are  allowed  was  confined  to  the  deprivation 
of  some  legal  claim  susceptible  of  measure- 
ment by  a  pecuniary  standard,  but  its  lan- 
guage is  much  broader,  and  gives  to  the 
jury  the  right  to  award  such  damages  as  they 
think  proportionate  to  the  injury  resulting- 
from  such  death;  and,  as  It  is  quite  certain 
that  the  beneficiaries  of  the  action  may  sus- 
tain injury  by  the  death  of  a  relative  o^er 
and  above  the  loss  of  any  legal  dalm  which 
they  may  have  upon  such  relative,  it  follows 
that  the  view  contended  for  cannot  be  sus- 
tained." The  request  to  charge  is  incon- 
sistent'with  this  ruling,  and  the  fourth  ex- 
ception is  also  overruled. 

The  fifth  exception  is  as  follows:  "(5)  Be- 
cause his  honor  erred  in  charging  the  jury  to 
thQ  effect  that,  if  they  found  that  the  plain- 
tiff's Intestate  saw  or  heard  the  train  by 
wliich  he  was  Idlled  in  time  to  have  avoided 
the  accident  such  finding  would  not  be  suffi- 
cient to  entitle  defendant  to  a  verdict;  but 
that  before  they  could  find  for  the  defend- 
ant they  must  conclude  that  there  was  groas 
negligence  on  the  part  of  plalntUTs  intestate.** 
In  connection  with  this  request  his  honor 
says:   "I  have  been  requested  to  charge  yon: 
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If  the  jvary  find  that  the  deceased,  Robert 
Strothcr,  was  Injured  at  the  place  so  describ- 
ed because  of  the  neglect  to  give  said  signals, 
and  such  neglect  contributed  to  his  death, 
then  the  defendant  is  responsible  for  his 
death,  unless  the  Jury  further  find  that  the 
deceased  was  guilty  of  gross  or  willful  neg- 
ligence. I  so  charge  you,  as  I  understand  the 
supreme  court  of  this  state  has  ahready 
passed  lipon  that  point"  Section  1692  of  the 
Revised  Statutes  is  as  follows:  "If  a  person 
is  injured  in  his  person  or  property,  by  a  col- 
lision with  the  engines  or  cars  of  a  railroad 
corporation,  at  a  crossing,  and  it  appears  that 
the  corporation  neglected  to  give  the  signals 
required  by  this  article,  and  that  such  neg- 
lect contributed  to  the  injury,  the  corporation 
shall  be  liable  for  all  damages  caused  by  the 
collision,  •  •  •  unless  it  is  shown  that  in 
addition  to  a  mere  want  of  ordinary  care,  the 
person  injured  or  the  person  having  charge 
of  his  person  or  property  was,  at  the  time  of 
the  collision,  guilty  of  gross  or  willful  negli- 
gence, or  was  acting  in  the  violation  of  the 
law,  and  that  such  gross  or  willful  negligence 
or  unlawful  act  contributed  to  the  injury." 
His  honor's  charge  was  in  harmony  with  the 
provisions  of  this  statute. 

The  sixth  and  seventh  exceptions  are  as  fol- 
lows: "(6)  Because  his  honor  erred  in  char- 
ging, as  requested  by  the  plaintiff,  that 
'twrenty  years'  use  of  a  road  [traveled  pjace] 
by  the  public  gives  to  the  public  the  right  to 
travel  over  same.'  (7)  Because  his  honor 
erred  in  charging  the  Juiy  as  follows:  'Now, 
if  yon  allow  a  person  to  or  if  you  open  a  road 
through  your  land  leading  from  one  public 
road  to  another,  and  you  and  those  through 
whom  you  claim,  or  you  alone,  allow  the  pub- 
lic to  use  that,  without  any  protest  on  your 
part,  without  exercising  any  right  to  stop  it, 
for  twenty  years,  then  there  is  a  prescriptive 
right  upon  the  part  of  the  public,  by  such  long 
indulg^ce  upon  the  part  of  the  owners  of 
the  land  and  the  public  use  of  it  They  have 
acquired  the  right  to  use  it,  and  you  can't 
stop  them.  If  you  do,  you  will  violate  the 
law.  So  that  is  the  test  to  which  I  direct 
your  attention.'  His  honor  says:  *I  have 
been  requested  to  charge  you:  "By  the  term 
traveled  place,'  as  used  by  the  statute,  is 
meant  a  way  along  which  persons  are  not 
only  accustomed,  but  have  a  right,  to  traveL 
And  twenty  years'  use  of  a  road  by  the  pub- 
lic gives  the  public  the  right  to  travel  over 
tlie  same."  I  so  charge  you,  gentlemen. 
Now,  it  is  alleged  in  this  complaint  that  this 
Tvas  known  as  "Yates'  Crossing";  that  it  was 
used  in  common  by  the  public,  and  which  the 
public  had  a  right  to  use,  at  the  time  it  is  al- 
lied that  this  person  was  killed.  It  was  a 
road  leading,  as  alleged  by  the  plaintiff, 
from  Gamer's  Ferry  road  to  Bluff  road. 
Now,  gentlemen,  I  have  admitted  testimony 
before  you  here;  and  if  you  believe  that  this 
road  was  not  a  public  road,  that  it  is  not  dedi- 
cated to  the  public,  then  this  statute  does  not 
apply.    It  would  not  be  necessary  at  such  a 


place  to  ring  the  bell  or  give  the  whistle;  but 
if  you  believe  from  the  evidence  that  the 
public  have  been  using,  or  were  usi^g  at  the 
time  of  this  2dth  of  July  last,  when  it  is  al- 
leged this  deceased  person  was  killed,  if  you 
conclude  that  the  public  generally  did  and 
had  the  right  to  travel  that  road  in  crossing 
the  railroad,  and  that  right  had  accrued  to 
the  pqblic  for  the  past  twenty  years,  then  I 
charge  you  that  it  is  a  public  road,  in  con- 
templation of  the  statute,  because  the  stat- 
ute says  the  test  is,  had  the  public  the  right 
to  use  it?  Now,  if  you  allow  a  person  to 
or  if  you  open  a  road  through  your  land,  if  a 
road  Is  opened  upon  your  land  leading  from 
one  public  road  to  another,  and  you  and 
those  through  whom  you  claim,  or  you  alone, 
allowed  the  public  to  use  that  without  any 
protest  on  your  part,  without  exercising  any 
right  to  stop  it,  for  twenty  years,  then  there 
is  a  prescriptive  right  upon  the  part  of  the 
public  by  such  long  Indulgence  on  the  part 
of  the  owners  of  the  land,  and  the  public  use 
of  it;  they  have  a  right  to  use  it,  and  you 
can't  stop  them.  If  you  do,  you  will  violate 
the  law.  So  that  is  the  test  to  which  I  direct 
your  attention.'  "  When  this  part  of  his  hon- 
or's charge  is  considered  as  a  whole,  it  will 
be  seen  that  he  impressed  upon  the  Juiy  (1) 
that  if  the  road  was  not  dedicated  to  the 
public,  ttien  t^e  statute  did  not  apply;  (2) 
that  in  order  to  make  a  road  public,  it  must 
not  only  be  used  by  the  public  generally,  but 
there  must  have  also  been  a  right  to  use  the 
road  on  the  part  of  the  public  for  twenty 
years.  In  this  there  was  no  error  of  which  the 
defendant  can  complain.  Hankinson  v.  Rail- 
road Ck).,  41  S.  C.  1, 19  S.  B.  206.  Appellant's 
attorney,  in  his  argument,  admits  that,  where 
lands  are  inclosed,  the  mere  user  of  a  right 
of  way  over  such  Inclosed  lands  for  20  years 
by  the  public  will  raise  the  presumption  of  a 
grant  of  a  right  of  way  thereover,  but  Insists 
that  this  rule  has  no  application  where  the 
lands  are  unlnclosed.  Admitting  that  this  is 
correct,  the  appellant  cannot  derive  any  ben- 
efit from  it  in  this  case,  because,  as  a  gen- 
eral proposition,  the  charge  of  his  honor  was 
correct;  and,  If  the  appellant  wished  the 
jury  to  be  charged  specifically  as  to  the  dif- 
ference in  principle  where  the  lands  are  in- 
closed or  unlnclosed,  he  should  have  present- 
ed requests  to  charge  to  that  effect;  espe- 
cially since  it  does  not  appear  that  the  appel- 
lant seriously  contested  the  fact,  when  the 
case  was  tried  on  circuit,  whether  the  lands 
surrounding  the  road  were  incldsed  or  unln- 
closed. It  Is  the  judgment  of  this  court  that 
the  Judgment  of  the  circuit  court  be  afiirmed. 


(47  S.  C.  410) 
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An  owner  of  land  executed  a  mortgage 
with  a  power  of  sale  on  default     Subsequent- 
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ly  thereto,  he  conyeyed  the  Bame  land  in  satis- 
faction of  a  prior  mortgage.  HeldL  that  the 
mortgage,  containing  a  power  of  sale,  did  not 
pass  the  legal  title  until  it  was  exercised,  and 
the  legal  title  passed  by  the  subsequent  convey- 
ance of  the  mortgagor,  subject  to  any  lien 
which  the  trust  deed  may  have  given  the  holder 
thereof. 

Appeal  from  common  pleas  circuit  court  of 
Kershaw  county;   Ernest  Gary,  Judge. 

Action  by'T.  H.  Team  against  M.  Baum  as 
trustee,  and  H.  F,  Boykln,  to  recover  pos- 
session of  certain  real  estate.  From  a  Judg* 
ment  for  defendants*  plaintiff  appeals^  Af* 
firmed. 

The  decree  below  Is  as  follows: 

"The  complaint  in  this  action  seeks  to  re- 
cover the  possession  of  a  certain  tract  of  land 
situate  in  Kershaw  county.  By  a  consent  or- 
der, 'the  Issues  of  law  and  fact  were  referred 
to  T.  J.  Kirldand,  Esq.,  as  special  master,  to 
report  thereon  to  the  court'  After  the  plain- 
tiff had  developed  his  case,  a  motion  was 
made  to  dismiss  the  complaint  by  defend- 
ants' counsel.  The  special  master  has  filed 
hJs  report,  dismissing  the  complaint,  in  which 
his  reasons  are  clearly  and  tersely  stated* 
The  case  was  heard  by  me  at  the  February 
term  (1806)  of  the  court  of  common  pleas  for 
Kershaw  county,  upon  exceptions  to  the  re- 
port of  the  special  master,  llle  facts  as 
found  by  the  master  are  as  follows:  On  the 
IGth  day  of  November,  1803,  J.  B*.  Nelson 
executed  to  B.  G.  Team  a  mortgage  of  the 
premises  described  in  the  complaint,  with  a 
power  in  said  mortgage  authorizing  and  em- 
powering the  said  B.  O.  Team  to  sell  said 
premises  in  case  of  nonpayment  of  the  debt 
secured  by  said  mortgage  after  it  matured. 
This  mor^ge  was  regularly  recorded  in  the 
proper  office  on  the  13th  of  December,  1803. 
On  the  28th  day  of  November,  1893  (subse- 
quent to  the  execution  of  said  mortgage),  the 
said  J.  B.  Nelson  executed  an  absolute  deed 
of  conveyance,  conveying  the  same  tract  of 
land  to  the  defendant  M.  Baum,  as  trustee, 
in  satisfaction  of  a  prior  mortgage  debt  there- 
on held  by  said  Baum.  On  the  first  Monday 
in  February,  1894,  under  the  power  contained 
in  said  mortgage,  the  said  B.  G.  Team,  at  pub- 
lic outcry,  sold  the  land  in  the  regular  way, 
at  which  sale  the  same  was  bid  off  by  the 
plaintiff,  Mrs.  T.  R.  Team,  for  the  sum  of  five 
dollars;,  and  a  conveyance  thereof  was  exe- 
cuted to  her  In  the  name  of  the  mortgagor,  J. 
R.  Nelson,  by  the  mortgagee,  B.  G.  Team,  his 
attorney  in  fact,  on  the  7th  day  of  February, 
1804.  It  should  have  been  stated  that  the  de- 
fendant Baum,  trustee,  went  into  possession 
of  the  premises  immediately  upon  the  execu- 
tion of  the  deed,  and  was  in  possession  at  the 
commencement  of  this  action,  and  is  still  in 
possession  of  the  same. 

'The  exceptions  raised  the  question  of  law: 
In  whom  is  the  fee  simple  title  to  the  land  in 
dispute?  Or,  in  other  words,  did  the  sale 
under  the  power  contained  in  the  mortgage, 
executed  to  B.  G.  Team,  have  the  effect  to 
convey  such  a  title  as  would  defleat  the  f oiv 


mal  deed  of  conveyance  executed  by  the 
mortgagor,  J.  B.  Nelson,  prior  to  the  sale  un- 
der the  power?  I  agree  with  the  special 
master  that  it  did  not  It  wUl  not  be  qties- 
tioned  that  in  this  state  the  execution  of  the 
mortgage  to  Team,  even  with  the  power  of 
sale,  did  not  have  the  effect  orf  passing  the 
title  to  the  land  out  of  Nelson.  The  fee  was 
still  in  him,  and,  this  being  the  ckae,  he 
could  convey  the  same  by  his  deed,  which  he 
did  in  this  case  to  defendant  Baum.  Baum 
then  went  into  possession  of  the  premises  as 
the  owner  In  fee,  subject  to  the  lien  of 
Team's  mortgage.  Did  the  sale  under  the 
power  have  the  effect  of  defeating  this  title? 
I  think  not  The  point  turns  upon  the  prin- 
ciple of  principal  and  agent  Team  was  the 
agent  of  Nelson,  with  no  greater  power  than 
Nelson  had.  As  long  as  the  fee  was  in  Nel- 
son, his  agent.  Team,  could  convey.  But  the 
moment  the  fee  passed  out  of  Nelson,  there 
was  nothing  upon  which  the  power  could 
operate.  As  stated  in  the  case  of  Johnson  v. 
Johnson,  27  S.  a  809,  3  a  B.  G06,  If  the 
mortgagor  die  before  the  sale  Is  made  under 
the  power,  the  power  becomes  inoperative, 
for  the  reason  that  the  title  has  passed  out  of 
the  mortgagor  by  operation  of  law.  Tlie  stat- 
ute of  distribution  passes  the  title  to  his  next 
of  kin,  heirs  at  law.  At  the  death  of  the  par- 
ties, the  status  of  title  Is  changed  by  opera- 
tion-of  law;^  and  in  this  instance  the  status  la 
changed  by  the  act  of  the  party.  He  cep- 
talnly  would  be  permitted  to  do  while  alive 
that  which  the  statute  would  do  for  Wm  If 
dead.  By  his  death,  his  heirs  at  law  could 
acquire  no  greater  Interest  than  he  had  while 
living. 

•^t  is  contended,  however,  that  this  is  a 
power  coupled  with  an  interest  and  is  not 
revocable  by  the  act  of  the  party  creating  the 
power.  In  Johnson  v.  Johnson,  previously 
dted,  the  supreme  court  decided  that  such 
was  not  a  power  coupled  with  an  interest 
The  power  is  not  revoked  by  the  deed,  but 
as  was  said  above,  there  is  nothing  upon 
which  it  can  operate,  the  fee  having  passed 
out  of  the  mortgagor.  Besides,  the  defend- 
ant Baum  certainly  has  some  equity  In  the 
case,  and  to  hold  that  the  mortgagee,  by  a 
sale  under  the  power,  could  convey  such  a 
title  as  to  defeat  the  rights  of  Baum,  would 
be  giving  to  such  power  more  force  than  a 
decree  in  equity  could  give.  Even  the  court 
of  equity,  if  Team  went  into  the  court  to 
have  his  rights  determined,  could  not  order 
a  sale  that  would  defeat  Baum's  equity,  un- 
less he  was  a  party  to  the  suit;  and  yet  to 
sustain  this  title  under  the  power  would 
have  that  ^ect  It  is  therefore  ordered  that 
the  report  of  the  special  master  be  confirmed, 
and  the  exceptions  thereto  overruled.** 

The  exceptions  are  as  follows: 

"The  phuntlff  excepts  to  the  decree  of  his 
honor  Ernest  Gary  herein,  dated  March  6, 
1896,  on  the  following  grounds:  (1)  That  his 
honor  erred  in  holding  that  the  sale  and  con- 
veyance under  'the  power  of  sale  In  the  mor^ 


8,C) 


TEAM  c.  BAUM. 


277 


(age  <Ud  not  Test  sach  title  In  the  plaintiff  as 
would  sustain  this  action.  (2)  That  his  hon- 
or erred  In  holding  that  such  sale  and  con- 
veyance did  not  divest  the  title  of  M.  Banm, 
trustee,  derived  from  J.  B.  Nelson,  the  mort- 
gagor. (3)  That  his  honor  erred  in  holding 
that  if  the  conveyance  by  Nelson  to  Banm, 
trustee,  operated  to  defeat  the  power  to  sell* 
the  same  was  not  a  revocation  of  Hie  power. 
(4)  That  his  honor  erred  hi  holding  that  what 
is  done  by  operation  of  law  can  be  done  by 
the  act  of  the  parties.  (5)  That  his  honor 
erred  in  overroling  the  exceptions  of  plaintiff, 
and  sustaining  the  report  of  the  special  mai^ 
tcr." 

J.  T.  Hay  and  B.  B.  Clarke,  for  appellant 
J.  D.  Kennedy,  for  respondents. 

McIVBR,  C.  J.  This  was  an  action  to  re- 
cover i)ossession  of  real  estate,  and,  by  a  con- 
sent order,  it  was  referred  to  T.  J.  KirUand, 
Esq.,  as  special  master,  to  hear  and  deter- 
mine all  the  issues  hi  the  action.  The  special 
master  took  the  testimony,  which  is  set  out  in 
the  "case,"  and  made  his  report,  finding  that 
the  complaint  should  be  dismissed.  To  this 
report  the  plaintiff  excepted,  and  the  case  was 
heard  by  his  honor.  Judge  Ernest  Gary,  upon 
this  report  and  the  exceptions  thereto,  who 
rendered  a  decree  overruling  the  exceptions, 
and  confirmmg  the  report  of  the  special  mas- 
ter. From  this  judgment,  pUdntiff  appeals, 
upon  the  several  grounds  set  out  in  the  rec- 
ord, which  decree,  with  the  exceptions  there- 
to, should  be  incorporated  in  the  report  of 
this  case. 

The  facts  of  the  case  are  undisputed,  and 
may  be  briefly  stated  as  follows:  On  the  16th 
of  Norember,  1893,  one  J.  B.  Nelson,  then  be- 
ing the  owner  of  the  land  in  controversor,  ex- 
ecuted a  mortgage  on  the  same  to  one  B.  Q. 
Team,  which  mortgage  was  duly  recorded  on 
the  13th  of  December,  1893.  This  mortgage 
contained  the  usual  power  of  sale,  authoris- 
ing the  said  B.  G.  Team  to  sell  the  mortgaged 
premises  upou  default  in  payment  of  the  debt 
secured  thereby.  In  the  exercise  of  this  pow- 
er, the  said  B.  Q  Team,  on  the  7th  day  of 
February,  1894,  offered  the  premises  for  sale 
at  public  outcry,  and  the  same  were  bid  off 
by  Mrs.  T.  R.  Team,  the  plaintiff,  for  the 
sum  of  five  dollars:  and,  she  having  com- 
plied with  the  terms  of  the  sale,  the  property, 
on  the  same  day,  was  conveyed  to  her  by  the 
mortgagor.  Nelson,  through  his  attorney  in 
tSLCt,  B.  G.  Team.  In  the  meantime,  however, 
to  wit.  on  the  28th  of  Noveml>er,  1893,  the 
land  in  question  was  duly  conveyed  to  the 
defendant  Baum,  as  trustee,  by  said  J.  B. 
Nelson,  in  satisfaction  of  a  prior  mortgage 
held  by  said  Baum;  and  the  said  Baum, 
through  his  tepant,  Immediately  went  into 
possession  of  the  said  premises,  and  still  re- 
tains the  same. 

From  this  state  ot  facts,  the  question  arises: 
In  whom  was  the  legal  title  to  the  land  at 
the  time  of  the  commencement  of  this  ac- 


tion? Or,  as  the  circuit  Judge  expresses  ft, 
the  practical  inquiry  is:  *^id  the  sale  under 
the  power  contained  In  the  mortgage  execut- 
ed to  B.  G.  Team  have  the  effect  to  convey 
such  a  title  as  would  defeat  the  formal  deed 
of  conveyance  executed  by  the  mortgagor,  J. 
B.  Nelson,  prior  to  the  sale  under  the  power?" 
We  agree  entirely  with  the  view  taken  both 
by  the  special  master  and  the  circuit  Judge, 
that  the  legal  title  was,  and  still  is,  in  the 
defendant  Baum,  and  hence  there  was  no  er- 
ror in  dismissing  the  complaint. 

It  is  somewhat  difficult  to  add  anything  to 
what  has  been  so  well  said  by  the  circuit 
Judge  in  vindication  of  his  conclusion. «  It  is 
conceded  by  both  parties  that  the  legal  title 
was  originally  id  J.  B.  Nelson,  and  the  test 
is  to  inquire  when  and  to  whom  did  such  legal 
title  first  pass  from  Nelson.  Since  the  act 
of  1791,  which  has  been  construed  in  so  many 
cases  (among  the  more  recent  of  which  are 
the  cases  of  Simons  v.  Bryce,  10  S.  O.  354, 
and  Warren  v.  Raymond,  12  S.  a  9),  it  is 
quite  certain  that  the  legal  title  did  not  pass 
from  Nelson  by  his  mortgage  to  B.  G.  Team, 
even  though  that  mortgage  contained  a  ];K)wer 
of  sale;  for,  as  was  said  in  Warren  v.  Ray- 
mond, at  page  25,  in  considering  the  question 
whoi  a  mortgage  on  real  estate  would  operate 
as  an  alienation:  "The  fact  that  the  mort- 
gage contains  a  power  of  sale  in  case  of  de- 
fault Is  unimportant  It  must  appear  th&t 
such  power  of  sale  has  been  effectually  exer- 
cised in  order  to  produce  that  result*'  From 
this  it  follows  that  a  mortgage,  even  though  It 
contains  a  power  of  sale,  does  not  pass  legal 
title  until  such  power  Is  exercised;  and,  as  the 
undisputed  fact  In  this  case  Is  that  the  pow- 
er of  sale  was  not  exercised  until  after  the 
legal  title  had  passed  from  Nelson  into  Baum 
by  his  absolute  conveyance,  the  lnevltal>le 
consequence  is  that  the  legal  title  to  the  prem- 
ises in  question  is  In  Baum,  subject  of  course, 
to  any  lien  thereon  which  the  mortgage  to 
B.  G.  Team  may  give  to  the  holder  thereof; 
and  hence  B.  G.  Team's  remedy,  if  he  has 
any,  is  by  a  proceeding  to  foreclose  his  mort- 
gage, and  not  by  any  attempted  sale  of  all 
the  right  title,  and  interest  of  said  Nelson  in 
the  premises,  on  the  7th  of  February,  1894, 
after  all  such  right  title,  and  interest  had 
previously  passed  out  of  Nelson  into  Baum, 
by  the  absolute  conveyance  thereof  to  Baum 
by  Nelson,  on  the  28th  of  November,  1893. 
Tliere  can  be  no  doubt  that  If  a  mortgagor, 
while  still  retaining  the  legal  title,  as  he  un- 
questionably does  under  the  act  of  1791, 
should  make  an  absolute  conveyance  of  the 
mortgaged  premises  to  a  third  person,  and 
afterwards  undertake  to  convey  the  premises 
to  another,  the  title  of  the  latter  would  be 
subordinate  to  that  of  the  former.  If  so, we 
are  unable  to  perceive  why  the  result  should 
be  different  where  the  second  conveyance, 
instead  of  being  made  directly  by  the  mort- 
gagor. Is  made  by  his  attorney  in  fact  under  a 
power  of  sale  contained  in  the  mortgpage;  for 
to  80  hold  wonla  be  to  attribute  to  the  agent 
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greater  power  than  that  possessed  by  the 
principal. 

These  views,  in  addition  to  those  presented 
by  the  circuit  Judge  in  his  decree,  which  need 
not  be  repeated  here,  are,  as  it  seems  to  us, 
conclusive  of  the  question  we  are  called  upon 
to  determine 

It  only  remains  to  consider  the  cases  cited 
by  appellant's  counsel.  The  first  of  these 
cases  is  Mitchell  v.  Bogan,  11  Rich.  Law, 
688,  in  which  a  remark  made  by  O'Neall,  J., 
In  his  report  of  the  trial  on  circuit.  Is  cited, 
for  the  purpose  of  showing  that  that  great 
judge  would  have  sustained  the  title  of  the 
plaintiff  in  this  case.  /  But,  besides  the  fact 
that  such  remar]£  was  made  by  the  circuit 
Judge  in  his  report  of  the  case  for  the  appeal 
court,  and  could  not,  therefore,  have  the  force 
of  law,  it  is  very  obvious  from  the  language 
used  by  Judge  O'Neall  in  the  paragraph  im- 
mediately preceding  that  from  which  the  quo- 
tation relied  upon  is  taken  that  he  did  not 
intend  to  express  any  such  idea  as  that  at- 
tributed to  him  by  counsel  for  appellant 
His  entire  language  was  as  follows:  *1 
thought,  as  the  mortgagor  was  out  of  pos- 
session, and  a  third  person  was  in  possession, 
that  the'  mortgagee  might  maintain  trespass 
to  try  titles.  I  did  not  rely  at  all  on  the 
plaintiff's  sale  and  purchase,  inasmuch  as  he 
bought  himself.  But  if  he  had  sold  and  con- 
veyed to  a  third  person,  under  the  power  in 
his  mortgage,  I  should  have  held  such  sale 
and  conveyance  good."  Inasmuch  as  it  did 
not  appear  when  the  deed  to  Williams  was 
delivered,,  whether  before  or  after  the  sale  to 
Bogan  under  the  power  contained  in  the  mort- 
gage, it  is  manifest  that  Judge  O'Neall  could 
not  have  intended,  even  by  passing  remark, 
to  convey  the  Idea  attributed  to  him  by  coim- 
sel  for  appellant.  But  Inasmuch  as  it  did 
appear  that  the  deed  was  not  delivered  until 
after  the  mortgage  was  executed,  and  inas- 
much as.  under  the  law  as  it  then  stood,  a 
mortgage  operated  as  a  transfer  of  the  legal 
title  where  the  mortgagor  was  out  of  jposses- 
sion,  as  was  the  fact  in  that  case,  it  was  held 
not  only  by  Judge  O'Neall,  but  by  the  court 
of  appeals  also,  that  the  mortgagee  held  the 
superior  legal  title.  It  is  clear,  from  an  ex- 
amination of  that  case,  that  no  such  ques- 
tion as  that  presented  here  was  either  decided 
or  considered  in  that  case.  So,  also,  in  the 
case  of  Dendy  v.  Waite,  36  S.  0.  569,  15  S. 
E.  712,  no  such  question  as  that  presented 
here  was  either  decided  or  considered.  The 
case  seems  to  have  been  cited  for  the  purpose 
of  introducing  a  quotation  from  certain  lan- 
guage used  in  that  opinion,  which  is  itself  a 
quotation  from  the  previous  case  of  Robinson  v. 
Association,  14  S.  C.  152.  The  language  quot- 
ed is  as  follows:  **A  sale  under  such  a  power 
is  equivalent  to  a  sale  and  purchase  under  a 
decree  in  equity,  and  will  cut  off  all  right 
of  redemption,  provided  the  mortgagee  faith- 
fully discharge,  in  all  respects,  the  duties  im- 
posed upon  him  as  donee  of  the  power."  The 
purpose  of  this  language,  as  used  in  both  of 


those  cases,  was  simply  to  recognise  the  right 
of  a  mortgagee  to  sell  lands  under  a  power 
contained  in  a  mortgage,  provided  he  follows 
strictly  the  duties  imposed  up<Hi  him  as  the 
donee  of  such  a  power.  The  object  in  creat- 
ing such  a  power  is  to  enable  the  mortgagee 
to  sell  all  the  right,  title,  and  interest  of  the 
mortgagor  in  the  mortgaged  premises;  but  if 
the  mortgagor,  before  such  power  is  exercised, 
divests  himself,  by  a  legal  conveyance,  >of  all 
his  right,  title,  and  interest  in  the  mortgaged 
premises,  as  he  unquestionably  has  a  right 
to  do,  there  is  nothing  left  upon  which  such 
power  can  be  exercised,  and  any  attempted 
exercise  of  it  becomes  utterly  nugatory.  In 
such  a  case  the  only  remedy  left  for  the  mort- 
gagee is  to  Invoke  the  aid  of  the  court  of 
equity,  which,  by  bringing  In  the  purchaser 
from  the  mortgagor  as  a  party,  may  enforce 
the  lien  of  the  mortgage  by  a  sale  of  the  mort- 
gaged premises,  and  protect  the  rights  of  all 
parties  concerned.  It  seems  to  us,  therefore, 
that  in  no  view  of  this  case  was  there  any  er- 
ror on  the  part  of  the  circuit  judge.  The 
judgment  of  this  court  is  that  the  judgment 
of  the  circuit  court  be  affirmed. 


(47  S.  C.  397) 

TURNER  et  aL  v.  INTERSTATE  BUILDING 

&  LOAN  ASS'N. 

(Supreme  Court  of  South  Carolina.   July  81, 

1896.) 

BCILDIKG  AND  LOAN  ASSOOIATIOXS— USUBT— PB2I^ 
▲LTIB8  AND  FOUVBITURBB. 

1.  A  contract  for  repayment  in  installments 
of  a  sum  borrowed  from  a  building  association 
by  a  shareholder  therein  is  not  UBurious  on  its 
face  if  it  stipulates  that  on  final  settlement  the 
amounts  to  be  retained  by  the  association  shall 
not  exceed  the  sum  actually  loaned,  with  in- 
terest thereon  at  8  per  'cent  per  annum,  the 
legal  rate. 

2.  Where  a  member  of  a  building  associa- 
tion who  has  borrowed  mone^  from  it,  giving  a 
bond  and  mortgage,  assigns  his  shares  in  the  as- 
sociation to  one  who  assumes  payment  of  the 
loan,  as  provided  in  the  contract  between  the 
original  parties,  the  assignee,  if  charged  more 
tlian  the  legal  rate  of  interest,  may  sue  the  as- 
sociation under  Rev.  St  §  1891,  which  pro- 
vides that  any  person  or  corporation  who  snail 
receive  illegal  mterest  shall  forfeit  double  the 
sum  so  received,  to  be  collected  bv  a  separate 
action,  or  allowed  as  a  counterclaim  to  an  ac- 
tion to  recover  the  principal  sum.  Mclver,  C. 
J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Edgefield  county;  Witherspoon,  Judge. 

Action  by  Wiley  H.  Turner  and  another 
against  the  Interstate  Building  &  Loan  Asso- 
ciation to  recover,  under  Rev.  St  S  1391,  dou- 
ble the  amount  alleged  to  have  been  received 
by  defendant  as  illegal  interest  on  a  loan. 
From  an  order  sustaining  a  demurrer  to  the 
complaint,  both  parties  appeal.     Reversed. 

The  comphUnt,  decree,  and  exceptious  re- 
ferred to  in  the  opinion  are  as  follows: 

"The  complaint  of  the  above-named  plain- 
tiffs respectfully  shows  unto  this  court: 

"(1)  That  the  defendants,  the  Intenrtate 
Building  and  Loan  Association,  are  now,  and 
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were  at  fbe  times  hereloafter  mentioned,  a 
body  politic  and  corporate,  under  and  by  vir- 
tue of  the  laws  of  tbe  state  of  Georgia,  and 
carried  on  the  business  of  loaning  money,  with 
its  principal  business  office  In  the  dty  of  Oo- 
lumbus,  In  said  state  of  Georgia;  and  that 
said  defendants,  at  the  times  hereinafter  men- 
tioned* also  carried  on  the  business  of  loaning 
money  In  the  county  of  Edgefield,  in  the  state 
of  South  Carolina. 

"(2)  That  on  or  about  the  twentieth  day  of 
January,  1890,  one  Rebecca  M.  Jones,  at  Edge- 
field, in  the  state  of 'South  Carolina,  subscrib- 
ed for  twenty  shares  of  the  capital  stock  tn 
said  defendant  association,  and  thereuxK>n  be- 
came a  regular  shar^older  in  said  corpora- 
tion, and  thereafter  paid  monthly  Installments 
of  twelve  dollars  per  month  upon  twenty 
shares  of  stock  subscribed  by  her  as  afore- 
said, which  amount  she  continued  to  pay  out 
up  to  the  15th  day  of  May,  1890;  and  on  said 
day  the  said  defendant  loaned  to  Mrs.  Rebecca 
M.  Jones  the  sum  of  one  thousand  dollars, 
iqwn  Interest  at  the  rate  of  6%  per  annum,  for 
which  the  said  Rebecca  M.  Jones  did  execute 
her  bond  to  the  defendant,  the  same  bearing 
date  May  15,  1890,  and  conditioned  to  pay 
unto  them  $1,000  in  installments  upon  said 
capital  stock,  and  $5  per  month  as  interest  up- 
on said  loan;  it  being  further  stipulated  In 
said  bond  that,  in  final  settlement  of  the  same, 
the  amounts  to  be  retained  by  defendant  should 
not  exceed  the  sum  actually  loaned,  with  In- 
terest thereon  at  the  rate  of  8%  per  annum. 
That,  on  the  same  day  said  bond  was  given 
to  the  defendant,  the  said  Rebecca  M.  Jones, 
for  the  purpose  of  securing  the  payment  of 
said  boQd^  also  executed  to  the  defendant  a 
mortgage,  covering  the  following  described 
real  estate,  to  wit:  One  lot  or  parcel  of  land, 
situate,  lying,  and  being  in  the  county  of 
Edgefield  and  state  of  South  Carolina,  within 
the  corporate  limits  of  Edgefield  village,  for- 
merly occupied  by  Smith  &  Jones,  as  coach- 
makers,  with  all  the  workshops,  stables,  and 
buildings  thereon,  bounded  by  lands  of  Mrs. 
K.  B.  Cartdledge,  Mrs.  Whltaker,  and  the  road 
leading  in  rear  of  courthouse,  Imown  as  the 
'Cheatham  I^lank  Road,*  containing  one  acre, 
nu>re  or  less;  also  another  lot  or  parcel  of 
land  In  the  same  county  and  state,  upon  whic& 
there  was  formerly  a  workshop  occupied  by 
M.  A.  Maikert,  and  bounded  by  lands  former- 
ly owned  by  Mrs.  H.  Tillman,  lands  of  J.  H. 
HolUnsworth  and  others,  running  fifty-seven 
feet  on  Spann  street,  and  running  back  south 
fifty  feet,  together  with  the  livery  stables  now 
standing  thereupon;  and  also  another  16t  of 
land  in  the  county  and  state,  upon  which  there 
is  a  brl(^  blacksmith  shop,  bounded  by  lands 
of  J.  L.  Addison,  W.  D.  Penn,  and  others,  and 
by  Spann  street,  containing  fifty-eight  feet 
east  and  west,  and  forty-four  feet  north  and 
south. 

"(3)  That  thereupon  the  said  Mrs.  Rebecca 
M.  Jones  continued  to  pay  unto  the  defendants 
tbe  moothly  installments  as  called  fcH:  by.  the 
conditions  In  said  bond  until  the  12th  day  of 


November,  1892,  at  which  time  she  conveyed 
said  premises  by  deed  of  conveyance  to  the 
plaintiffs,  who  are  residents  of  this  state,  and 
at  the  same  time  assigned  to  them  all  of  her 
rights,  title,  and  Interest  In  the  said  twenty 
shares  of  capital  stock  In  the  defendant  com- 
pany; the  plaintiffs  asunmlng  the  payment  of 
said  bond  and  mortgage,  by  agreeing  to  pay 
the  monthly  installments  of  subscription  to 
said  capital  stock  and  interest  therein  stipu- 
lated, and  the  defendants  on  their  part  con- 
senting to  such  transfer  of  capital  stock,  and 
did  thereafter  recognize  and  deal  with  the 
plaintiffs  as  the  owners  of  said  capital  stock 
and  payees  of  said  bond,  and  did  thencefor- 
ward receive  from  them  the  monthly  install- 
ments upon  the  said  stock  and  interest  upon 
said  loan,  which  two  amounts  the  plalntlfCs 
continued  to  pay  up  to  and  including  the  in- 
stallment which  fell  due  In  the  month  of 
March,  1895,  at  which  time  the  plaintiffs  pro- 
posed to  pay  off  the  balance  then  due  upon 
said  bond  and  mortgage,  which  proposition 
was  duly  accepted  by  the  defendants;  and 
they  thereupon  demanded,  aa  the  balance  due 
upon  the  bond  and  mortgage,  the  sum  of  five 
hundred  and  ninety-one  dollars  and  ninety 
cents,  which  the  plaintlfCs  alleged  was  unjust 
and  usurious,  but  the  defendants  refused  to 
cancel  and  d^ver  up  said  bond  and  mortgage 
unless  the  amoimt  demanded  by  them  as  afore- 
said was  fully  paid;  and  the  plaintiffs  there- 
upon paid  the  same  under  protest,  and  receiv- 
ed from  the  defendants  the  said  bond  and 
mortgage  of  Mrs.  Rebecca  M.  Jones,  duly  sat- 
isfied. 

'^(4)  The  plaintlfb,  further  complaining  of 
the  defendants,  allege  that  the  legal  amount  due 
upon  said  bond  and  mortgage  at  tbe  settling 
of  the  same  amounted  to  only  one  hundred 
and  eighty-two  dollars  and  fwty-four  c^its, 
and  not  five  hundred  and  ninety-one  dollars 
and  ninety  cents,  as  demanded  and  received 
by  the  defendants;  and  the  plaintiffs  further 
charge  that  tbe  defendants,  by  receiving  said 
sum  of  five  hundred  and  ninety-one  dollars 
and  ninety  cents  in  settlement  of  said  bond 
and  mortgage,  have  exacted  and  received  up- 
on their  said  loan  interest  at  the  rate  of  120/1O 
I>er  cent  per  annum,  and  are  thereby  guilty 
of  receiving  usurious  interest  to  the  amount 
of  three  hundred  and  nine  dollars  and  forty- 
six  cents,  and,  under  the  laws  of  this  state, 
have  forfeited  and  are  liable  to  the  plaintiffs 
in  the  sum  of  six  hundred  and  eighteen  dol- 
lars and  ninety-two  cents,  with  Interest  there- 
on from  the  15th  day  of  March,  1895. 

"Wherefore  the  plaintiffs  demand  judgment 
iagainat  tbe  defendants  for  the  sum  of  six  hun- 
dred and  eighteen  dollars  and  ninety-two 
cents,  with  interest  thereon  from  the  15th  day 
of  March,  1895,  and  the  cost  of  this  action;  for 
such  other  reMef  as  may  be  Just" 

Decree. 

"The  above-entitled  cause  was  heard  updn 
a  demurrer  to  the  complaint,  Interposed  by 
the  defendant    The  complaint  alleges  in  sub- 
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stance:  (1)  That  the  defendant,  a  body  cor- 
porate under  the  laws  of  the  state  of  Georgia, 
was  engaged  In  loaning  money  In  the  connty 
of  Edgefield.  (2)  That  on  the  20th  day  of 
January,  1890,  at  Edgefield,  S.  C,  one  Re- 
becca M.  Jones  subscribed  for  twenty  shares 
of  the  capital  stock  in  defendant's  associa- 
tion, and  thereafter,  and  up  to  15th  of  May, 
1890,  paid  defendant  association  twelve  dol- 
lars per  month  on  said  stock.  That  on  the 
20th  of  May,  1890,  the  defendant  association 
loaned  the  said  Mrs.  Rebecca  M.  Jones  one 
thousand  dollars,  with  interest  at  the  rate  of 
6%  per  annum,  for  which  amount  Mrs.  Jones 
executed  to  said  defendant  her  bond  condi- 
tioned to  pay  said  defendant  in  installments 
upon  said  stock  the  amount  so  loaned,  and 
five  dollars  per  month  as  interest  upon  said 
loan.  It  was  stipulated  in  said  bond  that,  in 
a  final  settlement,  the  amount  to  be  retained 
by  defendant  should  not  exceed  the  amount 
actuaUy  loaned,  with  interest  thereon  at  the 
rate  of  8%  per  annum.  On  the  same  day,  the 
said  Mrs.  Rebecca  M.  Jones  executed  to  said 
defendant  a  mortgage  of  certain  real  estate 
described  in  the  complaint,  for  the  purpose 
of  securing  the  payment  of  said  bond.  (3) 
That  Mrs.  Rebecca  M.  Jones  continued  to  pay 
the  monthly  installments  according  to  the 
condition  of  her  bond  until  the  12th  of  No-  . 
yember,  1892,  when  she  conveyed  by  deed  to 
plaintiffs  the  real  estate  embraced  In  the 
mortgage  to  the  defendant,  and  also  assign- 
ed to  the  plaintiffs  all  of  her  right,  title,  and 
interest  in  the  twenty  shares  of  stock  in  de- 
fendant association;  the  plaintiffs  assuming 
the  payment  of  Rebecca  M.  Jones'  bond  and 
mortgage,  by  agreeing  to  pay  the  monthly  in- 
stallments and  interest,  the  defendant  con- 
senting to  such  transfer,  and  thereafter  rec- 
ognized and  dealt  with  plaintiffs  as  the  own- 
ers of  said  capital  stock,  and  thereafter  re- 
ceived from  said  plaintiffs  the  monthly  in- 
stallments and  interests  on  said  loan  to  Mrs. 
Jones,  up  to  November,  1895,  when  plaintiffs 
proposed  to  defendant  to  pay  the  balance 
then  due  on  said  bond  and  mortgage.  That 
defendant  demanded  of  plaintiffs  the  sum  of 
five  hundred  and  ninety-one  dollars  and  nine- 
ty cents,  as  the  balance  due  November,  1895, 
on  said  bond  and  mortgage,  and  refused  to 
cancel  and  deliver  up  same  until  said  sum 
was  paid.  The  plaintiffs  contended  that  the 
balance  as  claimed  by  defendant  was  unjust 
and  usurious.  The  plaintiffs  paid  said  bal- 
ance under  protest,  and  received  from  defend- 
ant the  bond  and  mortgage  of  Mrs.  Rebecca 
M.  Jones,  marked  'Satisfied.'  (4)  Plaintiffs 
allege  that  the  amount  due  on  said  bond  and 
mortgage  of  Mrs.  Rebecca  M.  Jones  at  the 
date  of  settlement  was  only  one  hundred  and 
eighty-two  dollars  and  forty-four  cents,  and 
iliat  the  defendant  has  exacted  of  and  received 
from  plaintiffs  usurious  interest  on  said  loan 
at  the  rate  of  12  »/io  per  cent,  per  annum, 
amounting  to  three  hundred  and  nine  dollars 
and  forty  cents,  and  plaintiffs  demand  judg- 
ment against  the  defendant  for  double  said 


amount,  as  usurious.  The  defendant  uzge^ 
the'  demurrer  to  plaintiffs'  complaint  upon 
two  (2)  grounds:  (1)  Because  It  appears  up- 
on the  face  of  the  complaint  that  the  con- 
tract therein  mentioned  was  not  usurious.  (2> 
Because,  even  if  the  contract  was  usurloua 
as  between  the  defendant  and  Mrs.  Rebecca 
M.  Jones,  the  plaintiffs  cannot  take  advant- 
,  age  of  a  plea  of  usury. 

"I  conclude  that  the  defendant's  demurrer 
cannot  be  sustained  upon  the  first  ground 
above  mentioned.  Association  v.  Dorsey*  15 
S.  C.  463.    The  first  ground  is  overruled. 

"The  second  ground  ui^ed  in  support  of  the 
demurrer  presents  a  question  which  has  nev- 
er been  before  the  court  of  this  state,  so  far 
as  I  am  advised:  'Can  the  plaintiffs,  as 
transferees  of  the  rights  of  Mrs.  Rebecca  M. 
Jones,  maintain  this  action  against  def  endant^ 
under  the  amendatory  act  of  1882,  for  double 
the  amount  of  usurious  interest  alleged  to 
have  been  received  by  defendants?'  The  act 
of  1877  (section  1390,  Rev.  St  1893)  provides 
a  penalty  for  charging  unlawful  interest  on 
money  loaned.  The  amendatory  act  of  1882 
(section  1391,  Rev.  St  1893)  merely  provides 
an  additional  penalty  for  receiving  unlawful 
interest  upon  a  loan.  Both  of  these  acts  were 
intended  to  protect  the  borrower  from  the  un- 
lawful exacting  of  interest  by  the  lender  up- 
on money  loaned  or  advanced.  As  the  relief 
to  be  afforded  under  the  sections  of  said  acts 
referred  to  Is  in  the  nature  of  a  penalty,  the 
acts  must  be  strictly  construed.  In^the  case 
of  Jefllries  v.  Allen,  29  S.  C.  508,  7  S.  B.  828, 
the  general  rule  is  stated  to  be  that  no  one 
but  the  borrower,  his  sureties,  heirs,  devisees, 
or  personal  representatives,  can  set  up  a 
plea  of  usury.  See,  also,  Tyler,  Usury,  p. 
403.  In  section  8,  p.  949,  27  Am.  &  Bug.  Bnc. 
Law,  it  is  stated  to  be  settled  by  a  multitude 
of  decisions  that  the  right  to  plead  usury  Is  a 
privilege  personal  to  the  debtor;  that  the  de- 
fense has  been  compared  to  that*  of  infancy. 
In  section  937,  2  Pom.  Eq.  Jur.,  it  is  stated 
that  the  right  to  complain  of  usury  is  a  per- 
sonal one,  belonging  only  to  the  borrower  and 
his  representatives.  No  other  party  is  en- 
titied  to  relief,  defensive  or  afilrmative.  It 
appears  on  the  face  of  the  complaint  that 
the  plaintifl^s  assumed  the  payment  of  Mrs. 
Rebecca  M.  Jones'  bond  and  mortgage  to  the 
defendant,  as  part  of  the  consideration  of  the 
conveyance  of  the  mortgaged  premises  by 
Mrs.  Rebecca  M.  Jones  to  plaintiffs.  The 
doctrine  is  generally  settied  that,  when  land 
subject  to  a  usurious  mortgage  Is  conveyed 
to  a  grantee  who  assumes  the  payment  there- 
of as  a  part  of  the  consideration  of  the  con- 
veyance, he  cannot  set  up  the  usury  section 
as  a  defense  to  a  foreclosure  suit,  or  as  a 
ground  for  the  cancellation  of  the  security. 
The  same  is  true  of  any  transferee  of  prop- 
erty who,  as  part  of  the  consideration,  as- 
sumes the  payment  of  the  usurious  debt  2 
Pom.  Bq.  Jur.  937;  2  Jones,  Mortg.  {  1494;  in 
Hardin  v.  Trimmler,  80  S.  C.  395,  9  S.  B, 
342.'    In  considering  the  section  of  the  usury 
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%et  under  which  this  action  is  instituted,  the 
court  seems  to  intimate  that  said  section  was 
Intended  for  the  benefit  of  the  borrower. 
Under  the  authorities  above  cited,  I  conclude 
that  the  defendant's  demurrer  must  be  sus- 
tained upon  the  second  ground  above  stated, 
U  appearing  upon  the  face  of  the  complaint 
that  this  action  cannot  be  maintained  by  the 
plaintiffs,  as  transferees  of  the  rights  of  Mrs. 
Rebecca  M.  Jones  under  the  contract  set 
ferth  in  the  complaint  It  is  therefore  or- 
dered and  adjudged  that  the  plahitiirs'  com- 
plaint be  dismissed,  with  costs." 

Plaintiffs'  Exceptions. 

"Take  notice  that  the  plaintiflte  except  to 
the  decree  of  his  honor.  Judge  Witherspoon, 
herein,  and  will  move  the  supreme  court  of 
this  state  to  reverse  the  same  on  the  follow- 
ing grounds:  (1)  Because  the  contract  be- 
tween the  defendants  and  Mrs.  Rebecca  M. 
Jones  was  not  usurious  on  its  face;  and  his 
honor,  the  circuit  judge,  erred  in  not  so  de-' 
dding.  (2)  Because,  the  defendants  having 
consented  to  the  transfer  of  the  stock  in  their 
company  to  plaintiffs,  and  also  the  transfer 
of  the  real  estate  of  Mrs.  Rebecca  M.  Jones 
to  the  plaintiffs,  and  having  also  consented 
to  and  received  the  payments  on  said  stock 
and  on  the  money  borrowed  from  the  plain- 
tiffs in  the  place  of  the  said  Rebecca  M. 
Jones,  the  plaintiffs  have  the  same  rights 
under  the  law  as  the  said  Reb^ca  M.  Jones 
would  have  had  to  enforce  the  penalties 
against  the  defendants  for  violating  the  usury 
law  of  tills  state;  and  the  circuit  judge  erred 
in  not  so  deciding.  (3)  Because  it  appears 
under  the  pleadings  herein  and  the  bond  giv- 
en by  Mrs.  Rebecca  M.  Jones  to  the  defend- 
ants that  the  contract  made  by  the  defend- 
ants was  not  by  its  terms  usurious,  but  that 
the  defendants  have  violated  the  usury  law 
of  this  state  in  having  received  a  gi^ter  rate 
of  interest  than  is  allowed  by  law;  apd,  hav- 
ing exacted  such  illegal  payment  of  interest 
from  the  plaintiffs,  they  are  entitled  to  re- 
cover of  the  defendants  the  amount  of  the 
penalties  allowed  by  law  for  such  violations 
of  the  usury  laws;  and  his  honor,  the  cir- 
cuit judge,  erred  in  not  so  deciding.  (4)  Be- 
cause it  appears  from  the  pleadings  and  the 
bond  of  ^Irs.  Rebecca  M.  Jones  that  the 
plaintiffs  have  paid  more  to  the  defendants 
than  was  due  upon  said  bond;  and,  wlthodt 
reference  to  the  usury  laws,  the  plaintiffs 
have  the  right  to  recover  of  the  defendants 
the  amount  of  such  overpayment  on  said 
bond,  and  his  honor,  the  circuit  judge,  erred 
in  not  so  deciding.  (5)  Because  the  circuit 
judge  erred  in  sustaining  the  demurrer  here- 
in." 

Defendants'  Exceptions. 

"TCovi  win  please  take  notice  that  the  ae- 
fendants  herein  except  to  the  judgment  of 
his  honor,  Judge  Wltherspoon,  herein  dated 
December  12,  1895,  upon  the  ground  that  his 
honor  erred  in  overruling  the  first  ground  of 


defendants'  demurrer  to  the  complaint  ber^ 
In.  Ton  will  further  take  notice  that  upon 
the  argument  of  this  case  In  the  supreme 
court,  if  the  supreme  court  should  fail  to  sus^ 
tain  the  judgment  of  the  circuit  judge  dis- 
missing the  complaint  upon  the  ground  up- 
on which  the  circuit/ judge  relies,  then  we 
will  ask  the  supreme  comrt  to  sustain  the 
Judgment  dismissing  the  complaint,  upon  the 
ground  above  stated,  to  wit,  that  the  circuit 
judge  erred  in  overruling  the  defendants'  first 
ground  of  demurrer." 

Oroft  &  Tillman,  for  plaintiffs.  Sheppard 
Bros.,  for  defendant 

GARY,  J  The  appeal  herein  is  from  an 
order  sustaining  a  demurrer  to  the  com- 
plaint, on  the  gjsound  that  it  did  not  state 
facts  sufi&cient  to  constitute  a  cause  of  ac- 
tion. The  specific  .  objections  to  the  com- 
plaint are  set  out  in  the  order  sustaining  the 
demurrer  and  dismissing  the  complaint, 
-^hlch,  together  with  the  complaint  and  plain- 
tiffs' and  defendant's  exceptions,  will  be  in- 
coiporated  In  the  report  of  the  case.  Both 
the  plaintiffs  and  the  defendant  appeal  from 
the  order  of  his  honor,  Judge  Wltherspoon, 
in  so  far  as  it  decides  that  the  contract  upon 
Its  face  is  usurious. 

The  complaint  alleges  that,  upon  final  set- 
tlement, the  amounts  to  be  retained  by  the 
defendant  were  i.ot  to  exceed  the  sum  ac- 
tually loaned,  with  interest  thereon  at  the 
rate  of  8  per  cent  per  annum.  Such  a  stipu- 
lation prevents  the  contract  from  being  ille- 
gal, which  otherwise  would  be  usurious. 
Buist  V.  Bryan  (S.  C.)  21  S.  B.  537;  Thomp- 
son V.  Gillison,  28  S.  G.  542,  6  B.  B.  333w 
There  was  error  therefore  on  the  part  of  his 
honor  in  holding  that  the  contract  upon  its 
face  is  usurious. 

The  plaintiffs'  other  exceptions  allege  er- 
ror on  the  part  of  the  circuit  judge  in  sus- 
taining the  demurrer  upon  the  second  objec- 
tion urged  against  the  complaint  Section 
1390  of  the  Revised  Statutes  is  as  follows: 
**No  greater  rate  of  Interest  than  seven  per 
cent  per  annum  shall  be  charged,  taken, 
agreed  upon,  or  allowed  upon  any  contract 
arising  in  this  state,  for  the  hiring,  lending, 
or  use  of  money  or  other  commodity  except 
upon  written  contracts,  wherein,  by  express 
agreement  a  rate  of  interest  not  exceeding 
eight  per  cent  may  be  charged.  No  person 
or  corporation  lending  or  advancing  money 
or  other  commodity  upon  a  greater  rate  of 
Interest  shall  be  allowed  to  recover,  In  any 
court  of  this  state,  any  portion  of  the  in- 
terest so  unlawfully  charged;  and  the  prln* 
clpal  sum,  amount  or  value  so  lent  or  ad- 
vanced, without  any  interest  shall  be  deem- 
ed and  taken  by  the  courts  of  this  state  to 
be  the  true  legal  debt  or  measure  of  dam- 
ages, to  all  intents  and  purposes  whatso- 
ever, to  be  recovered  without  costs.  •  •  ♦" 
Section  1391  of  the  Revised  Statutes  is  as 
follows:     *'Any'  person  or  corporation  wb« 
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Bball  receive  as  interest  any  greater  amount 
tban  is  provided  for  in  the  preceding  section 
shall,  in  addition  to  the  forfeiture  therein 
provided  for,  forfeit  also  doable  the  sum  so 
received,  to  be  collected  by  a  separate  ac- 
tion, or  allowed  as  a  counterclaim  to  any  ac- 
tion brought  to  recover  the  principal  sum." 
The  allegations  of  the  complaint  are  to  the 
effect  that,  at  the  time  the  usurious  interest 
was  received,  Mrs.  Rebecca  M.  Jones,  the 
mortgagor,  nad  no  interest  whatever  either 
In  the  shares  of  stock  or  the  mortgaged  prop- 
erty; that  the  defendant  consented  to  the 
transfer  of  Mrs.  Jones'  shares  of  stock,  and 
thereafter  recognized  and  dealt  with  the 
plaintiffs  as  owners  of  the  stock  and  payers 
of  said  bond;  and  that  the  defendant  there- 
after received  from  the  plaintiffs  the  month- 
ly Installments  upon  said  stock  and  interest 
upon  said  loan,  which  amounted  to  a  greater 
rate  of  interest  than  8  per  cent  per  annum. 
The  defendant's  attorneys,  in  their  argu- 
ment, contend  that  the  complaint  does  not 
allege  that  the  payments  were  made  on  ac- 
count of  interest  other  than  the  five  dollars 
per  month,  and  that,  therefore,  the  com- 
plaint is  Insufficient  in  form.  Paragraph  4 
of  the  complaint  contains  the  allegations  as 
to  the  receipt  of  usurious  interest,  and,  that 
they  are  sufficient  for  that  purpose,  it  is  only 
necessary  to  refer  to  Harrell  v.  Parrott  (S. 
C.)  23  Sw  B.  946. 

It  Is  contended  that,  the  defense  of  usury 
being  personal,  in  its  nature,  to  the  debtor, 
the  plaintiffs  herein  cannot  maintain  this  ac- 
tion. If  the  alleged  usurious  interest  had 
been  received  from  Mrs.  Rebecca  M.  Tories, 
quite  a  different  question  would  be  present- 
ed from  the  one  now  before  the  court.  The 
test  as  to  the  right  of  a  party  to  bring  an 
action  under  section  1381,  Rev.  St,  is,  to 
whom  did  the  cause  of  action  accrue?  If 
the  usurious  interest  was  received  from  the 
person  bringing  the  action,  he  is  the  one 
who  has  suffered  damage,  and  he  is  the  one 
to  bring  action  for  such  damage.  At  the 
time  the  usurious  interest  is  alleged  to  have 
been  received,  it  was  a  matter  of  indiffer- 
ence to  Mrs.  Jones  what  amount  was  re- 
quired by  way  of  interest;  but  it  was  a 
matter  of  concern  to  the  plaintiffs,  who  were 
compelled  to  pay  it  Being  the  parties  al- 
leged to  have  been  wronged,  they  are  the 
proper  parties  tc  bring  action  to  redress  such 
wrong.  It  is  therefore  the  judgment  of  this 
court  that  the  order  of  the  circuit  court  be 
reversed. 

JONES,  J.  I  concur.  Appellants,  respond- 
ent, and  the  court  are  unanimous  that  the 
contract  referred  to  in  this  case  is  not  usu- 
rious. Therefore  this  Is  not  a  case  wherein 
the  borrower's  assignee  sets  up  the  plea  of 
usury  against  a  usurious  contract;  hence 
authorities  to  sustain  the  proposition  that 
the  plea  of  usury  is  personal  to  the  borrower 
are  not  applicable.  The  question  is  one  of 
statutory  construction:     Is  the  remedy  pro- 


vided in  the  usury  statutes  of  this  state  oon- 
flned  alone  to  the  bqrrower  on  a  usurious 
contract  or  are  tne  terms  of  the  statutes,  in 
view  of  the  mischief  sought  to  be  prevented, 
broad  enough  to  give  the  assignee  of  the 
borrower's  contract  which  is  not  usurious,  a 
remedy  against  the  lender,  who  exacts  and 
receives  of  the  assignee  unlawful  interest 
thereon?  I  think  the  complaint  in  this  case 
is  sustainable  under  the  statutes  quoted  in 
the  opinion  of  Mr.  Justice  GARY,  and  I 
agree  with  him  in  his  construction  thereof. 

POPE,  J.  I  am  Induced  to  concur  general- 
ly in  the  opinion  of  Mr.  Justice  GARY  for 
these  reasons,  thus  briefly  expressed: 

1.  I  hold  that,  as  the  certificates  of  shares 
in  the  defendar-^  association  are  choses  in 
action,  such  shares,  when  assigned  to  the 
plaintiffs,  carried  with  them  to  the  assignees 
all  the  rights  and  liabilities  of  the  original 
holder  thereof. 

.  2.  While  I  still  believe,  as  expressed  In 
Association  v.  Winn  (S.  O.)  23  S.  B.  29,  that 
the  shareholders  in  such  association  are  in 
equity  estopped  from  charging  usury  upon 
the  association  as  long  as  they  hold  shares 
in  such  an  association,  which  shares  are  en- 
hanced in  value  by  usurious  interest  collect- 
ed from  brother  stockholders,  yet  I  bow  to 
the  decision  of  the  majority  of  the  court  as 
expressed  in  the  decision  just  quoted  above. 

McIVER,  O.  J.  (dissenting).  WhUe  I  agree 
with  the  view  taken  by  Mr.  Justice  GART  as 
to  the  first  ground  of  the  demurrer,  and  do 
not  deem  it  necessary  to  add  anything  to 
what  he  has  said  on  that  point  I  cannot  con- 
cur with  him  in  the  view  which  he  has  taken 
as  to  the  second  ground  of  the  demurrer.  On 
the  contrary,  I  agree  with  the  circuit  judge 
as  to  that  point  The  rights  growing  out  of 
usury  in  a  contract  brought  before  the  court 
for  adjudication  are  solely  the  creatures  of 
statutes,  which.  In  my  judgment  were  enact- 
ed solely  for  the  benefit  of  borrowers,  and 
were  designed  to  protect  that  unfortunate 
class  of  persons  from  the  greed  and  extortion 
of  the  money  lender,  who  might  otherwise  be 
tempted  to  Impose  upon  the  necessities  of  the 
borrower.  Hence  I  do  not  think  the  plain- 
tiffs, who  cannot  in  any  sense,  be  regarded 
as  borrowers,  can  be  permitted  to  avail  them- 
selves of  any  rights  conferred  by  special  stat- 
utory provisions  upon  a  class  of  persons  to 
which  they  do  not  belong.  Hence,  while  Mrs. 
Jones,  who  was  unquestionably  the  borrow- 
er of  the  money,  might  if  she  had  been  re- 
quired to  pay  more  than  lawful  interest  on 
the  money  which  she  borrowed,  have  main- 
tained an  action  like  this  to  recover  back 
double  the  sum  which  she  had  paid  In  excess 
of  the  lawful  Interest  I  am  unable  to  per- 
ceive how  these  plaintlfb,  who  voluntarily 
assumed  the  payment  of  an  obligation  In- 
ctured  by  Mrs.  Jones,  which,  as  we  have 
seen,'  was  not  on  its  face  tainted  with  usury, 
can  maintain  any  such  action.   These  views 
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I  find  fully  snpported  by  authority.  In  2 
Pom.  Eq.  Jar.  |  037,  tbe  rule  la  laid  down  in 
the  following  language,  and  supported  by 
numeroiiiB  cases  cited  In  the  notes:  "Since 
the  Illegality  of  lurary  Is  whoUy  the  creature 
of  legislation,  the  proTisIon  of  the  statate 
must  furnish  the  role  determining  the  extent, 
limits,  and  occasion  of  reUel  It  results  from 
a  just  interpretation  of  the  legislation  that 
the  right  to  complain  is  a  peisonal  one,  be- 
longing only  to  die  borrower  and  his  repre- 
flentatives.  No  other  party  is  entitled  to  re- 
lief, defensive  or  affirmative.  The  doctrine  is 
therefore  generally  settled  that  where  land 
subject  to  a  usurious  mortgage  is  conveyed  to 
a  grantor,  who  assumes  the  payment  thereof 
as  a  part  of  the  consideration  of  thp  convey- 
ance, he  cannot  set  up  the  usury  either  as  a 
defense  to  a  foreclosure,  or  as  a  ground  for  a 
cancellation  of  the  security.  The  same  is 
true  of  any  transferee  of  property  who,  as  a 
part  of  the  transaction,  assumes  payment  of 
a  usurious  debt"  One  of  the  cases  dted  to 
sustain  this  doctrine  is  De  Wolf  v.  Johnson, 
10  Wheat  867,  where  it  was  held  by  the  su- 
preme court  of  the  United  States  that  the  as- 
signee of  an  equity  of  redemption  cannot  al- 
lege usury  in  the  loan  to  the  mortgagor  to  de- 
feat a  foreclosure  by  the  mortgagee;  and  this 
was  upon  the  ground  that  the  plea  of  usury 
was  personal  to  the  borrower.  So,  in  27  Am. 
&  Eng.  Bnc  Iaw,  at  page  949,  I  find  the  fol- 
lowing language:  ''It  is  settled  by  a  multi- 
tude of  decisions  that  the  right  to  plead  usury 
is  a  privilege  personal  to  the  debtor.  The  de- 
fense has  been  compared  to  that  of  infancy." 
And,  again,  at  page  966  of  the  same  volume, 
it  Is  said:  "If  a  third  person,  either  for  ac- 
commodation or  in  payment  of  his  own  debt, 
contracts  to  pay  the  usurious  debt  of  another, 
he  cannot  avoid  the  contract  on  the  ground  of 
such  usury."  This  doctrine  has  been  dis- 
tinctly recognized  by  this  court,  as  may  be 
seeii  by  reference  to  the  case  of  Jeffries  v. 
AUen,  29  S.  0.  508,  7  S.  E.  828,  where  the  late 
Chief  Justice  Simpson,  in  delivering  the  opin- 
ion of  the  court,  used  this  language:  "It 
seems  to  be  the  law,  as  a  general  rule,  that  no 
one  but  the  borrower,  his  sureties,  heirs, 
devisees,  or  personal  reiresentatlves,  can  set 
up  the  plea  of  usury.  See  Tyler  on  Usury, 
and  the  numerous  cases  which  he  cites  in  his 
chapter  on  the  defense  of  usury  (page  403  et 
seq.)."  Accordingly,  In  that  case,  Mrs.  All- 
en was  denied  the  right  to  set  up  the  usury 
claimed,  upon  the  ground  that  she  was  not 
the  borrower. 

It  is  contended,  however,  by  the  plaintiffs, 
that,  they  having  paid  more  than  the  amount 
actually  due  on  the  bond  of  Mrs.  Jones,  they 
are  entitled,  without  reference  to  the  usury 
laws,  to  recover  back  the  amount  so  overpaid. 
A  sufficient  answer  to  this  position  Is  that  no 
such  question,  so  far  as  the  "case"  shows, 
was  ever  presented  to  the  circuit  Judge;  and 
certainly  no  such  point  was  considered  or 
passed  upon  in  his  decree,  a  copy  of  which  is 
set  out  in  the  "case";   and,  under  the  well- 


settled  rule,  no  such  point  can  be  considered 
here.  Besides,  it  Is  very  obvious  that  there  is 
nothing  in  the  complaint  upon  which  to  base 
any  such  position.  The  allegation  in  the  fourth 
paragraph  of  the  complaint,  "that  the  legal 
amount  due  upon  said  bond  and  mortgage" 
was  much  less  than  the  amount  exacted  by 
defendant,  is  a  mere  assertion  of  a  legal  con- 
duslon,  and  not  the  allegation  of  any  fact, 
which  alone  can  be  considered  under  a  de- 
murrer. There  is  no  allegation  that  anything 
more  than  the  stipulated  interest  (6  per  cent) 
had*been  paid  as  interest,  and  what  amount, 
if  any,  had  been  paid  on  the  principal  is  left 
wholly  uncertain;  for  it  certainly  cannot  be 
claimed  that  the  whole  amount  paid  as 
monthly  installments  on  the  stock  would 
operate  as'  payments  on  the  bond.  Surely,  a 
part,  at  least,  of  those  payments,  would  just- 
ly go  towards  the  expenses  incident  to  the 
business  of  the  company,  and  making  good 
any  losses  that  may  have  been  incurred.  In- 
deed, I  do  not  see  how  it  would  be  possible  to 
ascertain  the  amount  with  which  the  bond 
should  be  credited  at  the  date  of  the  settle- 
ment, except  by  ascertaining  the  value  of  the 
stock  at  that  time,  and  crediting  the  amount 
so  ascertained  on  the  bond.  To  do  this  would 
require  the  allegation  of  facts  which  I  do  not 
find  mentioned  or  alluded  to  tn  the  complaint 
It  seems  to  me,  therefore,  that  even  if  the 
point  raised  by  plaintiffs"  fourth  exception 
were  properly  before  us,  it  could  not  be  sus- 
tained. While,  therefore,  I  think  the  circuit 
judge  erred  in  overruling  the  first  ground  of 
the  demurrer,  yet  as  there  was  no  error  in 
sustaining  the  demurrer  on  the  second  ground, 
the  judgment  of  this  court  should  be  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(47  S.  C.  887) 

TOBIN  V.  CHESTER  &  L.  NABROW- 
OAUGE  B.  CO. 

(Supreme  Court  of  South  Carolina.    July  80, 
1896.) 

IkJUBT  to  PBR80NAL   PrOPBRTT— RaILROAD    CCfW 

PAMT— Plaob  or  Rb8idbnob-*Vbnub. 

Rev.  St  1888,  t  1043,  providing  that  a 
railroad  corporation  may  sue  and  be  sued  *in 
any  court  of  law  or  equity  in  this  state,"  does 
not  refer  to  the  place  of  trial;  and  within  Code, 
§  146,  which  provides  that  actions  for  injuries 
to  personal  property  shall  be  tried  in  the  county 
in  which  defendant  resides  at  the  time  of  the 
conmiencement  of  the  action,  a  railroad  corpora- 
tion is  a  resident  of  a  county  where  its  line  is 
located,  and  where  it  maintains  a  public  office, 
and  an  agent  upon  whom  process  may  be  served. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;   Aldrich,  Judge. 

Action  by  Laura  C.  Tobin  against  the  Ches- 
ter &  Lenoir  Narrow-Gauge  Railroad  Com- 
pany for  damages  for  an  alleged  injury  to 
plaintiCTs  cow  while  in  course  of  transporta- 
tion by  defendant  From  an  order  transfer- 
ring the  case  from  Barnwell  county  to  Ches- 
ter county,  plaintiff  appeals.    Affirmed. 
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Beninger,  Townaend  &  O'Bannoti,  for  ap- 
pellant   A.  Q.  Brlce,  for  respondent 

JONES,  J.  This  i^  an  appeal  from  an  order 
transferrins  this  case  from  the  conrt  of  com- 
mon  pleas  for  Barnwell  comity  to  that  of 
Chester  county.  The  action  was  commenced 
in  Barnwell  by  service  of  summons  and  com- 
plaint on  the  defendant,  at  Chester,  S.  C,  for 
damages  for  aUeged  injury  to  plaintifT's  cow 
while  in  course  of  transportation  over  the  line 
of  the  defendant  company,  and  connecting  lines 
from  Guthriesville,  in  York  county,  to  Bam- 
well,  S.  C.  The  defendant  is  a  domestic  rail- 
way corporation,  under  the  laws  of  this  state, 
its  only  line  of  railroad  in  tliis  state  lying 
in  Chester  and  York  counties,  where  its  agen- 
cies are  established  and  its  business  carried 
on,  having  its  priilcipal  office  in  Chester 
county.  It  has  no  property  and  no  agency  in 
Barnwell  county.  His  honor,  James  Aldrich, 
the  presiding  Judge,  held  that  the  court  was 
without  jurisdiction  to  try  the  action,  for  the 
reason  that  the  defendant  was  not  a  resident 
of  the  county  of  Barnwell,  within  the  mean- 
ing of  section  146  of  the  Code  of  Civil  Pro- 
cedure, and  therefore  transferred  the  case  for 
trial  to  Chester  county.  Appellant  appeals, 
upon  the  following  ground:  "That  his  honor, 
the  presiding  judge,  erred  in  holding  .that  the 
court  of  common  pleas  for  Barnwell  county 
was  without  jurisdiction  to  try  this  cause, 
for  the  reason  that  the  defendant  was  not  ^ 
resident  of  the  county  of  Barnwell,  whereas 
he  should  have  held  that  the  defendant  being 
a  domestic  railway  corporation,  organized  un- 
der the  laws  of  this  state,  its  residence  was 
only  limited  by  the  limits  of  the  jurisdiction 
of  the  state  creating  it,  and  that  said  defend- 
ant was  liable  to  be  sued  as  a  resident  of  any 
county  within  this  state." 

Section  146  of  our  Code  provides  that  ac- 
tions of  this  character— injury  to  personal 
property-Hshall  be  tried  In  the  county  in  which 
the  defendant  resides  at  the  time  of  the  com- 
mencement of  the  action.  We 'have  no  stat- 
ute expressly  providing  for  the  place  of  trial 
of  such  actions  against  domestic  corporations. 
Section  1543  of  the  Revised  Statutes  of  1893, 
providing  that  a  railroad  corporation  incor- 
porated in  this  state  "may  sue  and  be  sued," 
*tc.,  "in  any  court  of  law  or  equity  In  this 
state,"  etc.,  has  no  reference  to  the  place  of 
trial.  Where,  then,  is  the  residence  of  a  do- 
mestic railroad  corporation  in  this  state? 
The  case  of  Bristol  v.  Railroad  Co.,  15  111. 
437,  very  strongly  states  the  answer,  as  fol- 
lows: "The  residence  of  a  corporation,  if  it 
can  be  said  to  have  a  residence,  is  necessarily 
where  it  exercises  corporate  functions.  It 
dwells  in  the  place  where  its  business  Is  done. 
It  is  located  where  its  franchises  are  exer- 
cised. It  is  present  where  it  Is  engaged  In 
the  prosecution  of  the  corporate  enterprise. 
Tills  corporation  has  a  legal  residence  in  any 
county  in  which  it  operates  the  road  or  exer- 
cises corporate  powers  and  privileges.    In  le- 


gal contemplation,  it  resides  in  the  counties 
through  which  its  load  passes,  and  in  which 
it  transacts  its  business."  To  the  same  effect, 
see  Davis  v.  Banking  Co.,  17  Ga.  323;  Slavens 
V.  Railroad  Co.,  51  Mo.  308.  This  last-named 
case  decides  that  "the  residence  of  a  railroad 
corporation  is  in  any  county  through  which 
its  line  of  road  passes,  and  in  which  it  has 
an  agent  upon  whom  process  of  case  can  be 
served."  There  la  another  line  of  cases  which 
hold  that,  in  the  absence  of  statutory  regula- 
tion, the  residence  of  a  railroad  corporation  is 
where  its  principal  office  is  located.  Railroad 
Co.  V.  Cooper,  30  Vt  476;  Thorn  v.  Railroad 
Co.,  26  N.  J.  Law,  121*;  Transportation  Co. 
V.  Scheu,  19  N.  Y.  408;  Pelton  v.  Trans- 
portation, Co.,  37  Ohio  St  450;  Jenkins  v. 
Stage  Co.,  22  CaL  637;  Galveston,  H.  &  S. 
A.  R.  Co.  T.  Gonzales.  151  U.  S.  496,  14  Sup. 
Ot  40L  In  the  case  of  Cromwell  v.  Trust 
Co.,  2  Rich.  Law,  512,  it  was  held  that  a  cor- 
poration has  its  place  of  legal  residence  where- 
ever  Its  corporate  business  la  done.  Judge 
Butler,  delivering  the  opinion  of  the  court 
said:  "I  take  it  that  'residence*  is  a  place  of 
legal  abode,  in  its  l^islatlve  meaning.  A  cor- 
poration must  have  some  abiding  place  of 
local  definfteness.  Is  there  anything  out  of 
the  way  in  saying  where  a  bank  ^resides'? 
We  all  understand  the  Import  of  the  words, 
'Where  is  a  bank  or  other  corporation  sit- 
uated?* It  is  situated  where  it  is  in  the  hab- 
it of  doing  its  business."  In  the  case  of 
Glaize  V.  Railroad  Co.,  1  Strob.  70,  the  court 
held  that  the  legal  residence  of  a  corporation 
is  not  confined  to  the  locality  of  its  principal 
office  of  bnshiess.  Accordingly,  the  court  re- 
fused to  set  aside  a  writ  in  assumpsit  served 
upon  the  president  of  the  company  at  Colum- 
bia, and  returnable,  notwithstanding  the  presi- 
dent resided  in  Charleston,  and  the  company 
had  its  principal  office  in  Charleston.  The 
company  had  no  office  in  Columbia,  and  a 
part  of  its  line  was  in  Richland  county.  The 
court  among  other  things,  said:  "The  resi- 
dence of  the  company,  If  a  local  residence  can 
be  affirmed  of  it  is,  most  obviously,  where  it 
is  actively  present  in  the  operations  of  its  en- 
terprise." There  are  some  expressions  in  the 
opinion  that  seem  ti  sustain  the  appellant's 
contention,  but  they  were  not  necessary  to  a 
decision  of  the  point  before  the  court  The 
contest  was  whether  the  service  of  a  writ 
should  be  set  aside  because  the  service  was 
made  and  the  writ  was  returnable  in  Rich- 
land, where  the  company  did  business  and 
held  an  office,  instead  of  in  Charleston  coun- 
ty, where  the.  principal  office  was  located. 
Our  conclusion  is  that  a  railroad  corporation 
organized  under  the  laws  of  this  state  is, 
within  the  meaning  of  section  146  of  the  Code, 
a  resident  of  the  county  or  counties  where  its 
line  is  located,  and  where  It  maintains  a  pub- 
lic office  for  the  transaction  of  its  business, 
and  an  agent  upon  whom  process  may  be 
served.  The  judgment  of  the  circuit  court  Is 
affirmed* 


a  a) 


SX  PASTE  JOKBS. 
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Ex  parte  JONB8. 


ATiMA   LUMBER  CO.  t.  BBBOHAM  et  aL 

(Supreme  Ck>iirt  of  Sonth  Carolina.    Jnly  80, 

1896.) 

FORBCLOaURE  OF  MORTGAGBS—CONBBNT  DbOBXI^ 
BbTTIMO  ASXDB— MIBTA.KB. 

1.  In  an  action  to  foreclose  a  mortgage, 
where  se^vieral  lieiUioIderB  were  defendants,  up- 
on reference  the  attorneys  agreed  npon  the  or- 
der of  priority.  A  mechanlc*8  lien  claimed  by 
petitioner,  bnt  which  was  disputable,  was  ad- 
mitted aa  a  lien  on  the  whole  property,  and  glv' 
en  fifth  place,  though  legally  it  was  a  second 
lien  upon  a  portion  of  the  property:  the  attor- 
ney for  petitioner  believing  that  the  property 
would  sell  for  enough  to  coTer  the  liens.  The 
master's  report  was  confirmed,  and  the  propetty 
sold.  Petitioner  made  no  objection,  and  did  not 
attend  the  sale.  The  property  did  not  sell  for 
enough  to  satisfy  petitioner's  lien.  Bdd,  that 
the  belief  of  the  attorney  for  petitioner  that  the 
property  would  sell  for  enough  to  pay  the  pe- 
titioner s  lien  was  not  a  mistake,  within  Code, 
§  195.  authorizing  the  setting  aside  of  the  de- 
cree and  sale. 

2.  The  petitioner  cannot,  after  sale,  object 
that  the  attorney  had  no  power  to  substitute  for 
a  second  lien  on  a  portion  of  the  property  a  fifth 
lien  on  the  whole  property;  there  being,  under 
the  circnmstances,  nothing* in  such  substitution 
indicating  fraud  on  the  part  of  the  attorneys. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;  Joseph  H.  Barle,  Judge. 

Action  by  Alma  Lumber  Company  against 
Hessie  A.  Beecham  and  others  to  foreclose 
a  mortgage.  The  case  was  referred  to  a 
master  to  determine  tlie .  priority  of  Hens, 
and,  upon  confirmation  of  his  report,  the 
property  "was  ordered  sold.  Briton  W. 
Jones  petitioned  for  an  order  setting  aside 
the  judgment  of  foreclosure,  which  was  re* 
fused,  and  the  petitioner  appeals.    Affirmed. 

Saml.  C.  Cason,  for  appellant.  Haynsworth 
&  Parker,  for  respondents. 

JONES,  J.  The  petitioner  (appellant),  at 
the  January  term  of  court  for  Abbeyllle 
county,  on  petition,  affidavits,  and  notice  to 
respondents,  moved  Judge  Earle  for  an  or- 
der setting  aside,  so  far  as  a  petitioner  was 
concerned,  a  Judgment  of  foreclosure  ren- 
dered In  the  above-stated  case  at  the  June 
term,  1895.  Relief  was  sought  upon  the 
i:round  of  'the  unauthorized  act  and  mistake 
of  Messrs.  Graydon  &  Graydon,  petitioner's 
attorneys  in  said  suit,  by  which  the  peti- 
tioner's mechanic's  lien  on  certain  property 
described  in  the  petition  and  affidavit  herein 
was  subordinated  to  certain  junior  liens  of 
P,  T.  Miles  and  the  Peldmont  Savings  and 
Investment  Company,  In  the  distribution  of 
said  property  ordered  to  be  sold  by  the  said 
judgment  of  foreclosure."  The  Alma  Lum- 
ber Company  had  foreclosed  a  mortgage  on 
the  property  of  Hessie  A.  Beacham,  and  the 
appellant  and  respondents  were  all  made 
parties  defendant,  .they  claiming  liens  on  the 
property.  The  respondents  here  answered 
In  that  case,  setting  up  their  liens,  and 
claiming  priority  over  the  lien  of  the  plain- 
tlfr,  of  the  said  defendant  Jones,  and  of  the 


other  defendants;  while  the  defendant  Jones 
alleged  that  his  mechanic's  lien  was, second 
only  to  the  lien  of  Parker  &  Haynesworth. 
The  petition  In  fact  states  that  the  suit  was 
begun  '^or  the  purpose  of  settling  priorities 
of  various  liens  on  the  property  described  in 
the  complaint,  and  for  the  purpose  of  sell- 
ing It  to  satisfy  the  liens."  The  petition 
also  states  that  Messrs.  Graydon  &  Graydon 
were  the  attorneys  for  the  petitioner,  the 
defendant  Jones  In  that  suit  The  issues  of 
the  foreclosure  suit  were  referred  to  a  ref« 
eree.  All  parties,  in  person  or  by  attorneys, 
were  present  before  the  referee,  the  peti- 
tioner being  represented  by  Messrs.  Gray- 
don; and  a  report  was  agreed  on  by  all  par- 
ties, after  concessions  were  made  by  some 
of  the  partiea  This  a^eement  and  report 
ranked  the  liens  upon  the  whole  property  as 
follows:  First,  mortgage  of  F.  T.  Miles; 
second  and  third,  mortgages  of  the  Peldmont 
Savings  St  Investment  Company;  fourth, 
mortgage  of  Parker  &  Haynesworth;  fifth, 
mechanic's  lien  of  petitioner;  seventh  and 
eighth,  two  other  mortgages.  By  this  ar- 
rangement, the  defendant  Jones,  claiming  a 
lien  on  a  part  of  the  premises  sought  to  be 
foreclosed,  second  to  the  lien  of  Parker  ^ 
EEaynesworth,  was  allowed  ia  lien  on  the 
whole  property,  next  to  Parker  &  Haynes- 
worth, but  fifth  in  order.  Furthermore,  no 
contest  was  made  as  to  the  defendant  Jones' 
daim  of  mechanic's  lien  by  this  arrange- 
ment, whereas  It  was  a  disputed  matter,  or 
disputable  matter,  since  B.  K.  Beacham,  the 
husband  of  Hessie  A«  Beacham,  and  her 
agent  and  manager  in  the  construction  of 
the  houses  upon  which  the  lien  was  claimed, 
submitted  an  affidavit  on  the  motion  *be- 
fore  Judge  Earle  to  the  effect  that  the  me- 
chanic's lien  had  not  been  filed  on  time,  as 
required  by  law,  to  constitute  It  a  lien.  It 
appears  from  the  affidavit  of  Mr.  Lewis  W. 
Parker  that  the  terms  of  this  agreement 
were  communicated  to  the  petitioner  on  the 
day  it  was  consunmiated,  and  no  objection 
was  made  thereto.  It  appears  also  in  the 
petition  that  the  petitioner  was  li^/ormed  by 
his  attorneys  that  matters  had  been  satis- 
factorily adjusted.  The  referee's  report  was 
confirmed  by  the  circuit  court;  judgment  of 
foreclosure  rendered;  the  property  sold; 
but,  contrary  to  the  exx)ectatlon  of  all  par- 
ties, the  property  brought  sufficient  to  pay 
only  the  liens  prior  to  the  petitioner's.  The 
petitioner  did  not  attend  the  sale,  and  ex- 
pressed dissi'tisf action  with  the  arrange- 
ment made  for  the  first  time  after  the  sale. 
The  mistake  of  the  attorneys  alleged  as 
ground  to  set  aside  the  consent  decree  was 
that  the  attorneys  thought  the  amount  of 
the  lien  placed  ahead  of  petitioner's  lien 
was  $3,500,  whereas  they  are  now  found  to 
be  $3,700,  and,  further,  because  the  attorneys 
for  petitioner  thought  the  property  would 
bring  enough  to  pay  the  mortgages  and  pe- 
titioner's lien.  No  doubt,  all  parties  thought 
the  Alma  Lumber  Company,  largely  Ijiter- 
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ested,  and  holding  lidns  junior  to  that  of  ap- 
pellant '  and  reepondenta,  would  make  Uie 
property  bring  enough  to  satisfy  its  own 
and  prior  liens.  Upon  this  showing,  Judge 
Bade  refused  the  motion  to  set  aside  the 
Judgment  foreclosure,  and  petitioner  now 
alleges  error  in  his  so  refusing,  "because  of 
the  unauthorized  act  and  mistake  of  the  at- 
torneys subordinating  petitioner's  lien  to  ju- 
nior liens." 

The  circuit  judge  was  clearly  right  The 
alleged  mistake  of  petitioner's  attorneys  is 
not  such  a  mistake  as  would  warrant  a  court 
to  relieve  from  a  judgment,  under  section 
195  oi;  the  Coda  "That  section  of  the  Code 
was  intended  only  for  the  relief  of  parties 
who  by  some  mistake,  inadvertence,  etc., 
may  have  lost  the  opportunity  to  be  present 
at  the  trial,  or  to  be  represented  there." 
Steele  v.  Railroad  Co.,  14  S.  C.331.  Through- 
out the  whole  proceeding  the  petitioner  was 
represented  by  able  and  honorable  counsel, 
and  a  party  represented  at  the  trial  by  coun- 
sel can  only  obtain  relief  from  a  judgment 
by  the  mode  of  procedure  provided  for  ob- 
taining new  trials.  Freem.  Judgm.  t  105; 
Steele  v.  Railroad  Ck).,  supra;  and  a  number 
of  cases  subsequently  decided,  as  well  as 
previously  decided.  There  was  not,  even 
neglect  of  counsel  in  this  case,  for  the  cir- 
cumstances seemed  to  justify  the  conduct  of 
counsel,  as  prudent  opposition  to  petitioner's 
claim  of  lien  was  avoided,  and  the  lien  was 
established  without  contest;  and,  while  the 
alleged  lien  was  second  on  a  part  of  the 
property,  it  was  made  a  fifth  lien  on  the 
whole  property,  under  circumstances  justi- 
fying the  belief  that  the  property  would 
sell  for  sufilclent  to  pay  the  petitioner's  lien 
and  all  prior  liens.  But,  even  if  counsel 
had  been  negligent  In  the  arrangement  com- 
plained of,  the  judgement  could  not  be  set 
aside  (Sullivan  v.  Shell,  36  S.  C.  582,  15  S.  B. 
722),  except  for  fraud  (Irby  v.  Henry,  16  S. 
C.  617);  and  there  is  no  hint  of  fraud  on 
part  of  counsel  In  the  case. 

Counsel  for  appellant  argues  that  an  attor- 
ney has  no  power  to  release  a  Hen,  or  sub- 
stitute one  security  for  another,  without  ex- 
press authority  from  the  client,  and  cites 
such  cases  as  Gllllland  v.  Gasque,  6  S.  O, 
409,  Mayer  v.  Blease,  4  S.  C.  11,  and  Music 
House  V.  Sumter  (S.  C.)  22  S.  B.  738.  But 
such  cases  do  not  apply.  It  Is  true  that  at- 
torneys, under  their  general  authority  as 
such,  have  no  such  powers;  but  there  is  a 
wide  and  clear  distinction  between  the  acts 
of  attorneys  under  their  general  authority 
in  matters  not  in  court,  and  the  acts  of  at- 
torneys In  the  conduct  and  progress  of  a 
suit  in  court  This  distinction  is  made  In 
other  cases  cited  by  appellant  Take  the 
case  of  Smith  v.  Bossard,  2  McCord,  Bq. 
406,  for  Instance.  That  case  holds  that  while 
a  reference  to  arbitration  of  a  client's  cause 
by  an  attorney  Is  not  within  the  general 
power  of  an  attorney,  yet  the  appointment 
of  an  attorney  to  prosecute  or  defend  a  case 


confers  on  him  all  the  powers  necessary  to 
the  toimh  and  usages  of  the  court  There- 
fore the  attorney's  consent  to  a  reference  to 
special  accountants,  and  his  assent  to  the 
confirmation  of  the  report,  is  obligatory  on 
his  client  In  Marldey  v.  Amos,  8  Rich. 
Law,  468  (another  case  cited  by  appellant), 
the  distinction  is  pointed  out  Judge  Har- 
per, in  that  case,  quoting  from  Kyd,  Awards, 
246,  said:  "The  reason  of  the  diffvence 
seems  to  be  this:  tliat  in  the  first  case  the 
general  character  of  an  attorney  does  not 
Imply  a  commission  from  the  principal  to  do 
anything  so  much  out  of  the  ordinary  course 
of  a  general  attorney  as*  to  refer  a  matter 
to  arbitration;  and  the  employment  of  an  at- 
torney in  a  particular  suit  implies  his  client's 
assent  that  he  may  do  everything  which  the 
court  may  appipve  in  the  progress  of  the 
cause."  Upon  this  distinction,  in  large  meas- 
ure, rest  the  certainty,  verily,  and  finality 
of  every  judgment  of  a  court  Litigants 
must  necessarily  be  held  bound  by  the  acts 
of  their  attorneys  In  the  conduct  of  a  cause 
in  court  in  the  absence,  of  course,  of  fraud. 
In  this  case  the  suit  in  f oredosore  was  to 
settle  the  priority  of  liens  on  the  mortgaged 
property,  and  to  sell  the  property  for  the 
payment  thereof.  This  has  been  done  In 
this  case,  with  the  consent  of  petitioner's  at- 
torneys, in  a  matter  in  which  they  were  ful- 
ly authorized  to  act;  indeed,  with  the  full 
knowledge  and  acquiescence  of  the  petition- 
er himself,  until  it  was  too  late  to  alter  or 
remedy,  and  therefore  is  final.  The  judg- 
ment of  the  circuit  court  is  affirmed. 


(47  S,  C.  78) 
AVERY  et  al.  v.  WILSON  et  aL 

(Supreme  Court  of  South  Carolina.    July  11« 
1896.) 

Appbad—Rbvuw^  Rulings  on  Bvipbnob— Sop- 

PLBMBNTAL  ANBWBK— FRAGTXOB^CaATTBL 

M0RTOAOB8— Wbbbb  Rbcobdbd. 

1.  The  exclusion  of  a  judgment  as  evidence 
cannot  be  reviewed  where  the  judgment  Is  not 
set  out  in  the  case. 

2.  Under  Code,  ft  108,  providing  that  defend- 
ant may  be  allowed,  "on  motion,"  to  make  a 
supplemental  answer,  it  is  not  error  to  refuse  a 
supplemental  answer,  where  defendant  does 
not  give  the  required  four-days  notice  of  such 
motion. 

3.  Rev.  St  ft  1968,  provides  that  diattel  mort- 
gages shall  be  valid  so  as  to  affect  subsequent 
creditors,  or  purchasers  without  notice,  only 
when  recorded  within  40  davs  after  delivery 
or  execution  in  the  county  where  the  mortga- 
gor resides,  if  he  resides  in  the  state,  or.  if  ne 
resides  out  of  the  state,  in  the  county  where 
the  property  is  situated  at  the  time  the  mort- 
gage is  delivered  or  executed;  and  that  if  re- 
corded after  40  days,  they  shall  be  so  valid  only 
from  the  date  of  such  record.  Held  that  where 
mortgaged  chattels  were  not  in  the  county  in 
wliich  the  mortgagor  resided  when  the  mort- 
gage was  executed  and  delivered,  and  be  re- 
moved to  the  county  in  which  the  property  was 
situated  before  the  mortgai?'e  was  recorded,  it 
was  properly  recorded  In  the  latter  county. 

4.  The  fact  that  the  words  ''goods  and  chat- 
tels" have  been  omitted  from  the  statutes  of 
Elizabeth  as  revised  does  not  render  such  stat- 


&a) 


AYBRY  9,  WIL80H. 


287 


ates  IzutppUcabte  to  transfen  of  pecioiial  prop- 
erty. 

Appeal  from  common  pleas  drcuit  court  of 
York  county;   Townaend,  Judge. 

Action  by  B.  F.  Avery  &  Sons  and  others 
against  W.  B.  Wilson,  Jr.,  assignee  for  benefit 
of  creditors  of  John  Gelzer  and  others.  From 
the  Judgment,  defendants  appeal.  Affirmed  in 
part  and  reversed  in  part. 

The  f  oUowing  Is  so  much  of  Judge  Tovni- 
send's  decree  as  Is  necessary  to  understand  the 
questions  Involved: 

"From  all  the  evidence  I  conclude  as  matter 
of  fact: 

"(1)  That  John  Gekser  was  a  resident  of 
Charleston  county,  state  of  South  Carolina, 
when  he  gave  the  mortgage  to  J.  J.  Wescoat, 
trustee,  on  the  17th  day  of  August,  A  D. 
1892,  aud  had  been  a  resident  of  said  county 
of  Charleston  continuously  for  about  ten  years 
prior  to  the  date  of  the  execution  of  said  mort- 
gage John  Gelzer  was  Insolvent  when  he  ex- 
ecuted this  mortgage,  and  he  knew  it;  and  In 
the  light  of  all  tlie  testimony  I  am  constrained 
to  find  that  J.  J.  Wescoat  was  also,  at  the  date 
of  the  execution  of  this  mortgage,  aware  of 
John  Gelzer's  insolvency.  The  mortgage  was 
taken  In  the  sum  of  $700,  when,  according  to 
the  testimony  of  J.  J.  Wescoat  liimself,  only 
the  sum  of  $300  was  advanced  to  Gelzer  to  en- 
able him  to  buy  the  claim  of  his  partner,  Jen- 
kins, In  the  business  of  Jenkins  &  Gelsser;  and 
I  find  as  a  fiict  that  the  said  mortgage  was 
taken  for  $400  in  excess  of  the  true  amount  of 
money  loaned  to  Gelzer.  This  mortgage  cov- 
ered the  entire  tangible  property  of  John  Gel- 
ser,  has  never  been  recorded  in  Charlest<Mi 
county,  and  was  not  recorded  In  Yoi4c  county 
until  the  10th  day  of  January,  A.  D.  1894. 
After  maturity  of  the  mortgage,  the  mortgagor 
was  allowed  to  retain  and  use  the  mortgaged 
property  as  liis  own,  and  thereby  to  deceive 
his  creditors  into  selling  him  goods  tiiey  other- 
wise would  not  have  done.  The  real  reason 
for  not  recording  the  mortgage  sooner,  I  find, 
was  an  understanding  between  the  mortgagor 
and  the  mortgagee' to  that  effect,  In  the  form 
of  a  request  from  the  mortgagor  and  an  ac- 
ffulescence  on  the  part  of  the  mortgagee. 

"(2)  At  the  date  of  the  execution  of  the  mort- 
gage by  John  Gelzer  to  John  L.  Ancrum  on 
the  1st  day  of  September,  1892,  Gelzer  was  In- 
solvent, and  a  resident  of  Charleston,  In  the 
county  of  Charleston,  S.  C,  and  had  been  con- 
tinuously prior  to  said  date  for  a  period  of 
nearly  ten  years.  The  mortgage  covered  the 
entire  tangible  praperty  of  John  G^eizer,  has 
never  been  recorded  in  Charleston  county,  and 
was  not  recorded  in  York  county  until  the  81st 
day  of  January,  1894.  The  money  for  which 
this  mortgage  was  given  was  actuaUy  advanced 
at  the  time  of  Its  execution,  and  I  am  not  satis- 
fied that  John  L.  Ancrum  was  then  aware  of 
the  Insolvency  of  Gelzer.  He  was,  undoubt- 
edly, careless  and  negligent  about  making 
proper  hHiuhr  into  the  financial  condition  of 
John  Gelzer,  and  allowed  Gelzer  to  induce  him 
to  agie^  to  withhold  the  mortgage  from  record. 


One  of  the  motives  that  Induced  Ancrum  to 
enter  Into  an  agreement  with  Gelzer  not  to 
record  the  mortgage  appears  on  the  fftce  of  the 
mortgage  itself,  wherein  it  was  provided  that 
John  Gelzer  Is  to  continue  his  present  busi- 
ness of  buying,  selling,  and  delivering  goods  to 
the  purchasers  thereof,  provided  that  the  sales, 
moneys,  notes,  accounts,  and  choses  in  action 
given  in  payment  of  said  goods  shall  be  held 
by  John  Gelzer  as  trustee  for  the  said  John 
li.  Ancrum.'  With  this  arrangement,  Ancrum 
became  careless  and  indifferent  as  to  the  rights 
ot  others,  and,  by  failing  to  record,  and  per- 
mitting Gelzer  to  remain  in  possession  of  the 
stock  of  goods,  and  to  hold  them  out  to  the 
world  as  his  own,  from  September  1,  1892, 
to  January  31,  1894,  when  he  recorded  the 
mortgage  in  an  improper  county,  shows  tliat 
he  felt  no  concern  about  having  enabled  Gel- 
zer to  deceive  the  plalntiCTs  into  becoming  Ills 
creditors. 

"(3)  On  the  21st  day  of  January,  1893,  when 
John  Gtelzer  executed  the  mortgage  in  the  sum 
of  $2,000  to  the  Savings  Bank  of  Rock  Hill, 
S.  C,  he  possessed  nothing  in  the  world  but 
his  stock  of  goods  at  Bock  HilL  Gelzer  him- 
self swore,  'I  had  everything  I  possessed  th^ 
In  my  store  at  Bodi  Hill.'  The  mortgage,  as 
matter  of  fact,  covered  his  ientlre  property, 
and  was  Intended  not  only  to  operate  as  se- 
curity for  such  advances  as  the  bank  might 
make,  but,  knowing  himself  to  be  Insolvent, 
John  Gelzer,  by  means  of  this  mortgage,  which 
became  due  only  one  day  after  its  date,  in- 
tended to  prefer  the  savhigs  bank  in  a  manner 
forbidden  by  law.  He  Intended  to  evade  the 
assignment  law  of  the  state  of  South  Carolina 
by  the  device  of  a  mortgage,  thereby  hoping  to 
accomplish  by  this  means  what  hfe  could  not 
possibly  do  by  a  formal  deed  of  assignment 
The  ofilcers  of  the  bank  swear  that  they  were 
not  aware  of  Gelzer's  hisolvency.  They  are 
truthful  and  reliable  gentlemen,  and  I  must 
accept  what  they  say  as  the  truth,  but  the 
testimony  forces  me  to  the  conclusion  that 
they  should  have  Imown  of  his  Insolvency,  and 
had  reasonable  cause  to  believe  that  he  was  in- 
solvent There  was  sufficient  evidence  in  their 
possession,  considering  Gelzer's  proximity  to 
them,  and  the  claims  they  had  against  him  for 
collection  through  their  bank,  to  put  them  on 
their  guard,  aud  to  Invoke  Inquiry,  which 
would  have  disclosed  to  them  Gelzer's  insol- 
vency. There  are  also  additional  circumstan- 
ces suRoundlng  this  mortgage  which  should 
have  sounded  the  alarm  in  the  ears  of  the  offi- 
cers of  the  bank.  The  mortgage  matured  In 
one  day,— that  Is,  the  bank  was  put  in  a  posi- 
tion to  step  In  at  once  and  seize  the  mortgaged 
property.  If  a  crash  came  in  <}elzer's  affairs. 
The  mortgage  was  withheld  ftom  record  for 
nearly  one  year,  and  in  the  mefmtime  Gelzer 
was  suffered  to  use  the  mortgaged  goods  as 
his  own,  and,  by  holding  them  out  to  the  world 
as  his  unincumbered  property,  to  obtain  credit 
upon  them,  and  to  deceive  and  defraud  each  of 
the  plaintiffs  to  this  action  Into  becoming  hlsi 
creditors,  which  they  would  not  have  otna-- 
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wise  done.  OelsEer  requested  the  offlcen  of 
the  bank  not  to  record  the  mortgage.  He  paiv 
ticularly  desired  It  to  be  withheld  from  record, 
because  he  desired  to  hold  out  to  the  world 
that  the  goods  were  his  own,  free  of  Incum- 
brance, and  thereby  get  credit  from  others 
who  would  know  nothing  of  the  mortgage. 
The  bank  acquiesced  tn  this,  and  thereby  en- 
abled Gelzer  to  deceive  and  defraud  the  plain- 
tltfs  and  his  other  unsecured  creditors  to  the 
aggregate  amount  of  |9,000.  Another  signifi- 
cant act  on  the  part  of  the  bank  was  the  con* 
duct  of  Its  cashier,  Mr.  J.  M.  Cherry,  on  the 
5th  day  of  January,  1884.  On  the  2d  day  of 
January,  ISM,  one  of  the  plaintiffs  wrote  to 
the  cashier,  Inquiring  Into  the  financial  con- 
dition, responsibility,  and  character  of  John 
Gelzer.  On  the  5th  day  of  said  month  and 
year  the  gashler  replied  to  said  letter:  *Mr. 
G.  Is  an  energetic,  live  young  business  man; 
has  a  very  nice  hardware  store,  and  has  been 
doing  a  very  nice  business,  considering  the 
times.  On  account  of  the  dull  trade  he  is  ask- 
ing indulgence  on  some  of  his  paper  at  pres- 
ent.' On  the  very  day  that  the  bank  rendered 
this  report  of  John  Gelzer,  in  which  the  mort- 
gaged indebtedness  to  the  bank  was  studious^ 
ly  suppressed,  the  bank  caused  the  two  mort- 
gages executed  by  Gelzer  to  the  bank,  aggre- 
gating the  sum  of  $5,100,  to  be  recorded  In  the 
office  of  the  register  of  mesne  conveyance  for 
York  county.  Even  at  this  late  date  the  bank 
was  willing  to  allow  Gelzer  to  still  hold  himself 
out  to  the  world  as  the  owner  of  the  stock  of 
goods  In  his  possession,  and  to  obtain  further 
credit  on  the  strength  of  such  appearances. 
Knowing,  however,  that  the  Inquiring  creditor 
would,  no  doubt,  act  upon  his  report,  the  cash- 
ier deemed  It  prudent  to  record  the  mortgages 
he  was  careful  not  to  mention  hi  his  report  of 
the  condition  of  Gelzer.  That  secrecy,  deep 
and  profound,  was  the  object  of  Doth  the  bank 
and  John  Gelzer,  when  both  of  the  mortgages 
by  Gelzer  to  the  bank  were  executed,  Is  appar- 
ent from  the  fiict  that,  although  J.  M.  Cherry 
represented  the  bank  on  both  occasions,  and 
was  the  officer  to  whom  the  mortgage,  when 
signed  and  sealed,  was  delivered,  he  was  also 
the  sole  and  only  subscribing  witness  to  each 
of  said  mortgages. 

"(4)  All  that  has  been  said  and  found  con- 
cerning the  mortgage  to  the  bank  dated  Janu- 
ary 21,  1883,  Is  of  equal  application  to  the 
mortgage  to  the  said  savings  bank  dated  De- 
cember 2,  1893.  All  the  facta  found  concern- 
ing the  motives  and  the  intentions  of  the 
said  bank  and  Gelzer  appear  with  empha- 
sized force  and  deamess  in  this  latter  trans- 
action. On  the  2d  day  of  December,  A.  D. 
1883,  when  John  Gelzer  executed  the  mort- 
gage to  the  Savings  Bank  of  Bock  Hill,  S.  C, 
in  the  sum  of  $3,100,  ostensibly  to  secure 
notes,  mostly  past  due,  aggregating  said 
amount,  he  possessed  no  other  property  but 
his  stock  of  goods.  This  mortgage,  there- 
fore, like  the  previous  one,  dated  January  21, 
1893,  covered  the  entire  property  of  John 
Gelzer.    John   Gelvser,  being   insolvent   from 


some  time  before  the  17th  day  of  August, 
1892,  had  become  hopelessly  insolvent  on  the 
2d  day  of  December,  1883,  and  clearly  saw 
that  there  was  no  hope  for  him,  although,  by 
means  of  representations  made  in  his  letters 
to  his  creditors,  written  shortly  before  and 
about  this  time,  he  had  Induced  them  to  ac- 
cept his  worthless  notes  in  settlement  of  their 
claims,  and  thus,  for  a  time,  tided  over  the 
inevitable  crash.  All  this  time  John  Gelzer 
was  preparing  to  prefer  the  bank  in  some 
manner  that  he  hoped  would  not  be  obnox- 
ious to  the  laws  of  this  state.  Accordingly, 
on  the  2d  day  of  December,  1883,  he  exe- 
cuted to  the  Savings  Bank  of  Bock  HiU,  S. 
C,  not  a  renewal  mortgage,  but  an  addition- 
al mortgage,  in  the  sum  of  $3,100.  Thus,  while 
John  Gelzer  never  did  owe  the  bank  but 
$3,100,  he  executed  two  mortgages,  aggregat- 
ing $5,100,  which  was  $2,000  more  than  the 
true  amount  the  bank  could  possibly  claim. 
The  bank  retained  both  of  the  mortgages.  The 
mortgage  executed  on  the  2d  day  of  Decem- 
ber, 1893,  in  the  sum  of  $3,100,  was  not. in- 
tended as  a  renewal  of  the  original  mort- 
gage in  the  sum  of  $2,000,  dated  the  21st  day 
of  January,  1893,  but  was  made  by  Gelzer, 
and  received  by  the  bank,  as  an  additional 
mortgage.  Next  follow  the  two  crowning 
acts  of  forbidden  pr^erencet—one  by  the 
Savings  Bank  of  Bock  Hill,  S.  C,  and  the 
other  by  Gelzer.  One,  the  spreading  of  these 
two  mortgages  on  the  records  of  York  county 
for  public  inspection,  on  the  5th  day  of  Janu- 
ary, 1894,  with  a  deceptive  statement  on 
their  face  as  to  the  amount  actuaily  due  on 
them;  and  the  other  the  execution  by  Gelztf 
of  the  deed  of  assignment  for  the  benefit  of 
creditors,  on  the  8th  day  of  February,  1894, 
only  sixty-eight  days  from  the  date  of  the 
execution  of  the  last  mortgage,  on  the  2d  day 
of  December,  1B98.  On  the  7th  day  of  Feb- 
ruary, 1894,  the  day  immediately  preceding 
the  execution  of  the  deed  of  assignment,  Gel- 
zer made  a  payment  to  the  Savings  Bank  of 
Bock  Hill  in  the  sum  of  $565,  which  was 
credited  on  his  mortgage'  debt,  and  on  the 
8th  day  of  February,  1894,  the  same  day  on 
which  his  deed  of  assignment  was  executed, 
Gelzer  paid  on  the  mortgage  debt  of  John  L. 
Ancrum,  through  Wilson  &  Wilson,  the  lat- 
ter'8  attorneys,  the  sum  of  $215;  thus  to  'the 
very  last  moment  endeavoring  to  give  sub- 
stance to  the  preferences  he  intended  to  give 
said  mortgagees  from  the  moment  that  each 
of  the  mortgages  was  executed. 

''(5)  At  the  time  of  the  execution  of  the 
several  mortgages  to  J.  J.  Wescoat,  trustee. 
John  Lk  Ancrum,  and  the  two  mortgages  to 
the  Savings  Bank  of  Bock  Hill,  8.  O,  on  the 
17th  day  of  August,  1892,  1st  day  of  Sep- 
tember, 1892,  21st  day  of  January,  1893,  and 
the  2d  day  of  December,  1893,  respectively, 
John  Gelzer  was  insolvent,  and  each  of  the 
said  mortgagees  either  knew,  or  had  good 
reason  to  know,  that  he  was  insolvent,  and 
each  of  these  transactions  was  had  and 
mads  In  pursuance  of  an  original  design  and 
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Intent  of  the  taid  Jolm  Oelser  and  each  of 
the  mortgagees  abore  mentioned*  determined 
on  by  tbem  at  the  Inception  of  each  tranaac* 
tlon,  to  tianafor  and  assign  all  of  the  tan- 
gible property  of  the  said  John  Gelzer  to  the 
said  mortgagees,  to  the  exclusion  of  all  the 
other  creditors  of  the  said  John  Oelzer. 

"(0)  The  conduct  of  all  the  mortgagees 
shows  that  they,  each  and  every  one  of  them, 
colluded  with  the  mortgagor;  that  they  used 
the  Indebtedness  of  John  Gelxer  to  them- 
selres  to  draw  up  notes  (In  the  Instances  of 
J.  J.  Wescoat,  trustee,  and  of  the  savings 
bank,  for  more  than  the  true  amounts)f  and 
mortgages  that  were  Intended  not  as  se- 
curity, pure  and  simple,  for  the  repayment 
of  the  money  due  by  John  Gelzer,  but  also 
for  the  ulterior  purpose  of  benefiting  John 
Gelzer,  who,  puisuant  to  the  original  scheme, 
was  to  continue  In  possession  of  the  stock 
'of  goods  after  maturity;  to  continue  to  da 
business  just  as  if  no  mortgages  were  in 
existence;  to  hold  out  the  stock  of  goods 
to  the  world  as  his  own  property,  and 
thereby,  to  obtain  a  corresponding  credit. 
John  Crelzet,  in  effect,  made  the  following 
proposition  to  each  of  the  mortgagees:  'I 
will  give  you  a  preference,  and  will  assign 
to  you  all  of  my  tangible  property,  pro- 
vided you  will  allow  me  to  have  the  use 
of  It  indefinitely,  or  until  I  can  pay  oiff  the 
debt.'  Each  of  the  mortgagees  assented 
to  this  proposition,  and  did  suffer  Gelzer  to 
remain  in  possession  of  the  stock  of  mer- 
chandise, which  constituted  the  whole  of  his 
tangible  property,  indefinitely,  to  hold  out  the 
said  stock  to  the  world  as  his  own  property, 
and  do  business  at  his  old  stand,  and  In  his 
own  name,  and  for  his  own  benefit,  until  a 
few  days  preceding  the  execution  of  the  form- 
al deed  of  assignment,  on  the  8th  of  Febru- 
ary* ISMt.  Tbe  conduct  of  all  the  mort- 
gagees, as  thus  shown,  deceived  plaintiffs, 
misled  them,  and  caused  them  to  extend 
credit  to  John  Gelzer,  which  they  would  oth- 
erwise not  have  done. 

"(7)  At  the  date  of  the  execution  of  the 
formal  deed  of  assigni^ent  by  Gelzer,  on  the 
8th  day  of  February,  1894,  Gtelzer's  assets 
consisted  of  his  stock  of  merchandise  at  Rock 
Hill,  S.  C,  of  the  value,  according  to  the  es- 
timates of  experts  and  sworn  appraisers,  of 
$6,637,  and  some  accounts  of  doubtful  value, 
which  accounts,  by  reason  of  the  stipulations 
in  the  mortgage  to  John  Lt.  Ancrum,  had  to 
be  held  In  trust  by  Gelzer  for  Ancrum.  His 
total  liabilities  amounted  to  $13,500,  and  of 
this  amount  $4,500  represented  his  mortgage 
Indebtedness  to  J.  J.  Wescoat,  trustee,  John 
li.  Ancrum,  and  the  Savings  Bank  of  Rock 
HIU,  leaving  a  balance,  amounting  to  $9,000, 
representing  the  amount  of  his  .indebtedness 
to  his  unsecured  creditors.  The  notes  and 
accounts  above  mentioned  were  estimated  by 
Gelzer  to  be  worth  from  $700. to  $1,000,  but 
the  assignee  had  failed  to  realize  on  them, 
when  he  testlfled  in  November;  and  I  find 
that  said  accounts  are  not  worth  the  estl- 
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mate  placed  upon  them  by  Gelzer,  and  are'  of 
doubtful  value. 

"As  a  matter  of  law  I  find:  That  the  mort- 
gages executed  by  John  (Seizor  to  J.  J.  Wes- 
coat trustee,  on  the  17th  day  of  August, 
1892,  and  a  mortgage  executed  by  him  to 
John  L.  Ancrum  on  the  1st  day  of  Septem- 
ber, 1892,  in  the  sum  of  $1,500,  having  each 
been  made  and  delivered  while  John  Gelzer 
was  a  resident  of  Charleston  county,  in  this 
state,  and  having  never  been  recorded  in  said 
county  of  Charleston,  as  required  by  law, 
each  of  said  mortgages  is,  as  to  the  plain- 
tUEs  in  this  action  and  all  other  subsequent 
creditors  and  purchasers  without  notice,  null 
and  void,  and  of  no  effect  Gen.  St.  S.  C 
1882,  H  1776,  2346;  Rev.  St  8.  C.  1893,  I 
1968;  Gregory  v.  Ducker,  81  8.  C.  141,  9  S. 
B.  780;  I^ndon  v.  Youmans,  31  S.  O.  147,  9 
S.  B.  775. 

'It  was  contended  before  me  by  the  de- 
fendants that  the  plahitiff  the  Tabb  &  Jenk- 
ins Hardware  Company  was  affected  with 
notice  of  these  two  mortgages,  and  the  affi- 
davit of  Charles  T.  Jenkins,  representative  of 
said  company,  and  the  deposition  of  said 
Jenkins  made  in  this  cause,  were  relied  upon 
as.  furnishing  the  proof.  I  have  critically  ex> 
amlned  both  papers,  and  find  both  barren  of 
any  evidence  of  notice  to  take  the  place  of 
registration.  Such  notice  must  be  full,  ex- 
plicit and  clearly  proven.  City  Council  v. 
Page,  Speer,  Bq.  211,  212;  London  v.  You- 
mans, 31  8.  a  151,  9  S.  B.  775.  The  com^ 
mimicatlons  of  Gelzer  to  Jenkins,  the  repre- 
sentative of  the  aforesaid  corporation,  fur- 
nished ample  grounds  for  basing  an  attach- 
ment upon  Gelzer's  stock  of  merchandise,  as 
the  supreme  court  of  this  state  has  held. 
Hardware  Co.  v.  Gelzer  (S.  a)  21  S.  B.  261. 
But  they  are  lacking  in  every  essential  to 
constitute  such  notice  as  would  take  the 
place  of  registration  of  the  mortgages  in  the 
proper  county.  Bach  of  the  said  mortgages 
is  clearly  obnoxious  to  the  statutes  of  Bliza- 
beth.  Both  of  them,  by  force  of  the  stipula- 
tions in  them  contained,  became,  after  ma- 
turity, bills  of  sale  at  the  option  of  the  mort- 
gagees. After  the  conditions  were  brolsen, 
each  of  the  )nortgagees  was  empowered  to 
take  the  stock  of  merchandise  into  their  re- 
spective possession,  as  his  own  proper  goods 
and  chattels,  and  for  his  own  benefit,  hence- 
forth and  forever.  Nevertheless,  the  mort- 
gagor was  suffered  by  each  of  said  mort- 
gagees to  remain  in  possession  of  the  mort- 
gaged chattels  (the  stock  of  merchandise)  for 
considerably  more  than  one  year,  holding  out 
the  stock  to  the  world  as  his  own  property. 
The  invalidity  of  the  mcM^gages  was  depend- 
ent upon  the  fact  whether  the  retention  of 
possession  of  the  stock  of  merchandise,  after 
breach  of  condition,  was  for  the  benefit  of 
the  mortgagor,  or  the  price  of  preference 
given  to  the  mortgagees.  Having  found  as  a 
matter  of  fact  that  the  mortgages  were  exe* 
cuted  not  as  security,  pure  and  simple,  but 
for  the  ulterior  purpose  of  benefiting  John 
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Gelzer,  they  are,  as  to  the  plaintiffs  in  this 
action,  null  and  Toid.  Pregnall  v.  Miller,  21 
S.  C.  391;  Younger  v.  Massey,  39  S.  C.  119- 
121.  17  S.  E.  711;  Smith  v.  Henry,  1  Hill  (S. 
G.)  16;  Gist  V,  Pressley,  2  Hill,  Eq.  328; 
Maples  V.  Maples,  Rice,  Eq.  310;  Bank  y. 
Gourdin,  Speer,  Eq.  439;  Lowry  ▼.  Pinson,  2 
Bailey,  328.  As  an  additional  gronnd  why 
the  statute  of  Elizabeth  is  fatal  to  the  mort- 
gage executed  to  J.  J.  Wescoat,  trustee,  it 
must  be  l>ome  in  mind  that  this  mortgage 
was  tak«n  for  $400  in  excess  of  the  true 
amount  of  money  loaned  to  Gelzer  by  Wes- 
coat. For  this  reason,  if  for  no  other,  its  lien 
cannot  be  preserved,  even  for  the  true 
amount  of  money  loaned.  Bowie  v.  Free,  3 
Rich.  Eq.  403;  Dickinson  y.  Way,  Id.  413; 
Hipp  y.  Sawyer.  Rich.  Eq.  Gas.  410;  Young- 
er V.  Massey,  39  S.  O.  120,  17  S.  E.  711; 
Lowry  y.  Pinson,  2  Bailey,  328.  The  mort- 
gage executed  to  John  L.  Ancrum  was  also 
further  obnoxious  to  the  statute  of  Elizabeth 
in  that  it  stipulated  that  all  sales  of  the 
stock  of  merchandise,  or  any  part  thereof,  all 
moneys,  notes,  choses  in  action,  taken  from 
purchasers  in  pajrment  thereof,  should  be 
held  by  John  Gelzer  in  trust  for  John  L.  An- 
crum. Considerhig  this  stipulation,  method 
appears  in  John  L.  Ancrum's  apparent  mad- 
ness and  recldessness.  John  L.  Ancrum 
actually  agreed  with  Gelzer  not  to  place  his 
mortgage  on  record.  The  reason  is  now  evi- 
dent. As  long  as  the  plaintiffs  and  other  un- 
secured creditors  supplied  Gelzer  with  goods 
to  keep  up  the  stock  of  merchandise,  John  Li. 
Ancrum,  under  the  stipulations  in  his  mort- 
gage, became  a  direct  beneficiary  of  the 
fraud  of  Gelzer,  as  all  the  proceeds  of  sales 
had  to  be  held  by  Gelzer  hi  trust  for  An- 
crum. Means  y.  Dowd,  128  U.  S.  273,  9  Sup. 
Ct  65;  Robhison  y.  Elliott,  22  Wall.  524. 
Each  of  the  mortgages  executed  by  John 
Gelzer  to  the  Savings  Bank  of  Rock  Hill, 
dated  January  21,  1893,  and  December  2, 
1893,  respectively,  is  null  and  void  under 
the  statute  of  Elizabeth.  Each  of  them  was 
executed  not  only  to  secure  the  amount  of 
money  that  Gelzer  was  indebted  to  the  bank, 
but  also  with  the  ulterior  purpose  of  bene- 
fiting Gelzer  himself.  For  this  purpose,  and 
with  a  view  to  screening  Gelzer  from  his 
creditors,  the  savings  bank  took  mortgages 
aggregating  $5,100,  whereas  John  Gelzer  nev- 
er did  owe  the  bank  but  $3,100,  and  spread 
these  mortgages,  with  the  deceptive  state- 
ment of  the  amount  secured,  on  the  records 
of  York  county.  Lowry  v.  Pinson,  2  Bailey, 
328;  Bowie  v.  Free,  3  Rich.  Eq.  403;  Young- 
er v.  Massey,  39  S.  0.  120,  17  S.  E.  711.  The 
mortgages,  having  been  executed  for  $2,000 
in  excess  of  the  true  amount  in  which  John 
Gelzer  was  Indebted  to  the  bank,  were  not 
only  Intended  to  secure  the  amounts  actually 
advanced,  but  also  to  enable  John  Gelzer  to 
defeat,  delay,  hinder,  and  defraud  his  cred- 
itors. They  are,  therefore,  null  and  void  as 
to  the  plaintiffs,  and  will  not  be  allowed  to 
retain  their  lien  even  for  the  amount  of  mon- 


ey actually  loaned  by  the  bank  to  Gelser.  All 
of  the  mortgages  complained  of  by  the  plain- 
tiffs In  their  complaint,  namely,  tbe  mort- 
gage to  J.  J.  Wescoat,  trustee,  dated  August 
17,  1892,  the  mortgage  to  John  L.  Ancrom, 
dated  September  1,  1892,  mortgage  to  Sav- 
ings Bank  of  Bock  Hill,  dated  January  21, 
1893,  and  the  mortgage  to  the  Savings  Bank 
of  Rock  Hill,  dated  December  2,  1893,^  are 
null  and  void  under  the  assignment  act  of 
the  state.  They  each  coyer  all  the  tangiUe 
property  that  John  Gelzer  possessed  at  their 
respective  dates,  and,  considered  seriatim, 
each  one  tn  Itself  operates  bjb  an  assignment 
with  preferences.  The  mortgages  are  mere 
evasions  of  the  law  of  a  formal  deed  of  as- 
signment under  the  assignment  act,  and  seek 
to  accomplish  what  could  not  be  done 
through  the  Instrumentality  of  a  formal  deed 
of  assignment  The  object  of  the  assign- 
ment act  was  to  cut  off  pref er^ices,  root  and ' 
branch,  to  prevent  an  insolvent  debtor  from 
transferring  or  assigning  his  property  for  the 
benefit  of  one  or  more  of  his  creditors  to  the 
exclusion  of  all  others;  and  whether  this  ob- 
ject is  sought  to  be  effected  by  a  formal  deed 
of  assignment  or  in  any  other  mode  can 
make  no  difference.  'Any  other  view,  it 
seems  to  us,  would  sacrifice  substance  to 
mere  form,  and  enable  insolvent  debtors,  by 
evasion,  to  effect  a  purpose  dedared  by  stat- 
ute to  be  unlawful.'  Wilks  v.  Walker,  22  S. 
C.  Ill;  Austin  v.  Morris,  28  S.  O.  393.  It  is 
immaterial  whether  one  instrument  or  sev- 
eral were  used  by  the  Insolvent  debtor  as  the 
means  of  transferring  the  whole  of  his  tan- 
gible property  to  one  or  more  of  his  creditors; 
to  the  exclusion  of  all  others.  Mann  v. 
Poole,  40  S.  G.  1,  18  S.  E.  145,  889;  Mitchell 
v.  Mitchell,  42  S.  O.  475,  20  S.  E.  405;  Mein- 
hard  v.  Youngblood,  41  S.  O.  812,  19  S.  E. 
675;  Putney  y.  Priesleben,  82  8.  a  496,  11  S. 
E.  337;  Austin  v.  Morris,  28  8.  O.  393;  Wilks 
y.  Walker,  22  S.  C.  HI;  The  mortgage  exe- 
cuted by  John  Gelzer  to  the  Savings  Bank  of 
Rock  HIU,  S.  C.,  on  the  2d  day  of  December, 
1893,~ottly  sixty-eight  days  in  advance  of  the 
execution  by  him  of  his  formal  deed  of  as- 
signment to  W.  B.  Wilson,  Jr.,  on  the  8th  day 
of  February,  1894,— was  a  part  of  the  orig- 
inal scheme  to  prefer  the  bank,  and  to  trans- 
fer to  it  all  the  tangible  property  of  Gelzer, 
to  the  exclusion  of  his  other  creditors.  It 
must  be  construed  together  with  the  formal 
deed  of  assignment,  and,  so  construed,  con- 
stitutes a  deed  of  assignment  with  prefer- 
ences, forbidden  by  law.  Mann  v.  Poole,  40 
S.  O.  1,  18  S.  E.  146,  889;  Mitchell  v.  Mitch- 
ell, 42  S.  C.  475,  20  S.  E.  405;  Putney  y. 
Priesleben.  82  S.  a  496,  11  S.  B.  337;  White 
y.  Cotzhausen,  129  U.  S.  330,  9  Sup.  Gt.  809. 
The  invalidity  of  an  assignment,  such  as  la 
contemplated  by  the  assignment  act,  does  not 
depend  upon  the  fact  whether  or  not  the  pre- 
ferred creditor  has  knowledge  of  the  fraudu- 
lent intention  of  the  debtor.  The  statute  de- 
nounces the  preference,  and  declares  the  as- 
signment Inoperatire,  and  that  Is  Its  charac- 
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ter,  regardless  of  the  bona  or  mala  fides  of 
the  preferred  creditor.  Austin  v.  Morris,  23 
S.  G.  401;  Putnejc  Y.  Frieslebep,  32  S.  0.  494, 
11  8.  B.  337.  The  seyeral  plalntlUs  in  this 
action  heLog  the  onlj  creditors  of  John  Gelzer 
who,  at  the  date  of  the  commencement  of  this 
action,  had  reduced  their  claims  to  Judg- 
ment, and  had  obtained  returns  of  nulla 
bona  upon  the  several  executions  issued  to  en- 
force each  of  said  Judgments,  haye,  by  rea- 
son of  their  diligence;  obtained  a  Just  and 
legal  preference.  In  fact,  at  the  hearing  of 
this  cause  before  me,  it  was  not  questioned 
that  such  would  be  the  result  if  the  plaintiffs 
succeeded  in  yacating  the  mortgages  and  the 
deed  of  assignment  Byttenberg  y.  Keels, 
39  S.  a  213,  214,  17  a  B.  441;  Trust  CSo.  y. 
Earle,  110  U.  S.  710,  717,  4  Sup.  Ct  226; 
McDermutt  v.  Strong,  4  Johns.  Gh.  691;  Poul 
Rem.  (2d  Ed.)  I  267.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  each  of  the  mort- 
gages executed  by  John  Gelzer  to  J.  J.  Wes- 
coat,  trustee,  John  L.  Ancrum,  and  ihe  two 
mortgages  executed  by  him  to  the  Savings 
Bank  of  Bock  Hill,  S.  C,  dated  respectively 
the  17th  day  of  August,  1892,  1st  day  of  Sep- 
tember, 1892,  21st  day  of  January,  1893,  and 
2d  day  of  December,  1893,  as  also  the  deed 
of  assignment  for  the  benefit  of  creditors, 
executed  by  the  said  John  Gelzer  to  the  de- 
fendant W.  B.  Wilson,  Jr.,  on  the  8th  day  of 
February,  1894  (all  of  which  are  specifically 
set  forth  in  the  complaint),  be,  and  they  are 
hereby*  vacated  and  set  aside  as  fraudulent 
and  void;  that  Harry  McCaw  and  William 
C.  Gist,  of  the  county  of  Yas^  and  state 
aforesaid,  be,  and  they  are  hereby,  appointed 
receivers  of  all  the  property  and  assets  of 
John  C^elzer,  of  every  kind  and  description 
whatsoever  not  exempt  by  law  from  levy 
and  sale,  with  all  the  powers  and  duties,  and 
subject  to  all  the  liabilities,  of  such  receivers, 
upon  thehr  entering  into  bond  in  the  usual 
form.  •  •  •" 
Defdndants'  exceptions  are  as  follows: 
First,  as  to  the  introduction  of  evidence. 
*•(!)  For  error  in  allowing  the  judgment  roll 
of  Tabb  &  Jenkins  Hardware  Co^  v.  John 
Gelzer  to  be  introduced  over  defendants'  ob- 
jection. (2)  For  error  in  excluding  the  judg- 
ment roll  of  Marshall,  Wescoat  &  €k>.  v.  B. 
A  Crawford,  offered  by  the  defendant;  and, 
in  this  connection,  for  error  in  refusing  to 
allow  the  defendants  leave  to  file  their  sup- 
plemental answer,  pleading  the  said  Judg- 
ment. (^  For  error  in  not  excluding,  and 
again  for  error  in  not  ruling  upon,  certain 
of  the  testimony  offered  by  the  plaintiffs; 
and  again  for  error  in  not  admitting  certain 
of  it  offered  by  the  defendants,  upon  the 
various  grounds  noted  at  the  hearing,  to 
wit:  (a)  Not  excluding,  and  not  ruling  up- 
on, the  testimony  of  the  witness  Watt  as  to 
declarations  of  Welling  on  appraisement  and 
value;  (b)  not  excluding,  and  not  ruling  up- 
on, all  the  declarations  of  John  Gelzer  after  the 
execution  of  the  mortgages  in  issue,  whether 
made  by  himself  on  the  witness  stand  or 


made;  to  others  by  letter  or  word  of  mouth, 
and  sought  to  be  proved  by  such  letters,  or 
by  other  witnesses." 

Second,  as  to  findings  in  decree:  *'(1)  BV>r 
error  in  finding  aM  matter  of  fact,  in  reftf- 
ence  to  each  of  the  mortgages  set  aside 
(Marshall,  Wescoat  ft  Ck>.,  J.  U  Ancrum,  the  , 
Savings  Bank  of  Bock  Hill,  first  and  sec- 
ond), that  at  the  time  of  its  execution,  sev- 
erally: (a)  John  Q^xer  was  a  resident  of 
Charleston  county;  (b)  John  Gelzer  was  in- 
solvent; (c)  John  Gedzer  knew  himself  to  be 
insolvent;  (d)  each  mortgagee  knew  John 
Crelzer  to  be  insolvent;  (e)  each  mortgagee 
had  reasona.ble  cause  to  believe  John  Gelzer 
insolvent;  (f)  each  of  the  mortgages  cov- 
ered all  John  Grelzer'S'  property;  (g)  each  of 
the  mortgages  covered  all  John  Gelzer's  tan- 
gible property;  (h)  each  mortgagee  agreed 
with  John  Ctelzer  not  to  record  his  mort- 
gage; (i)  each  mortgagee  so  agreed  with 
the  purpose  of  aiding  John  Gelzer  to  deceive 
his  creditors;  (k)  each  mortgage  was  given 
and  taken,  not  for  security  to  the  mortgagee 
simply,  but  for  the  ulterior  purpose  of  bene- 
fiting John  Gelzer,  and  of  aiding  him  to  hin- 
der, delay,  defraud,  and  deceive  his  cred- 
itors, and  especially  the  plaintiffs;  (1)  each 
mortgage  was  made  by  Gelzer  with  intent 
thereby— and  also  with  intent,  in  connection 
with  his  anticipated  deed  of  assignmen1>-to 
make  an  assignment  of  all  his  pr(q;>erty  with 
a  preference  to  the  mortgagee,  in. fraud  of 
the  assignment  act;  (m)  eaeh  mortgagee 
accepted  his  mortgage,  knowing  of  the  in- 
tention of  John  €relzer  as  aforesaid.  (2) 
For  error  in  finding  as  matters  of  fact:  (a) 
In  reference  to  the  Marshall,  Weeooat  ft  Ck>. 
mortgage,  that  It  was  taken  for  $400  more 
than  was  actually  due,  with  Intent  to  de- 
ceive his  creditors;  and,  in  this  connection, 
for  failing  to  find  that  the  part  of  the  mort- 
gage in  excess  of  $400  was  made  to  Wes- 
coat as  trustee  for  another  person;  and  for 
failing  to  find  that  at  that  time  John  Gelzer 
was  not  indebted  to  any  other  persons,  (b) 
In  reference  tD  the  savings  bank's  second 
mortgage,  that  it  was  taken  for  $2,000  more 
than  was  actually  due,  with  like  intent; 
and,  in  this  connection,  for  failing  to  find 
that  the  savings  bank's  second  mortgage 
was  taken  in  furtherance  of  an  agreement 
made  at  the  time  of  the  taking  of  the  $2,000 
mortgage  that  an  additional  mortgage  would 
be  given  to  cover  such  advances  as  might 
be  made  beyond  the.  $2,000,  after  allowing  all 
proper  crediis,  and  as  collateral  security  to 
the  first  mortgage;  and  for  falling  to  find 
that  the  bank  or  ltd  assignees  ever  claimed 
that  any  debt  ever  existed  in  excess  of  $3»- 
100;  and  for  failipg  to  find  that  the  sav* 
ings  bank's  first  mortgage  was  not  for 
money  then  loaned,  but  was  given  as  secur- 
ity for  further  advances,  to  aid  John  Gelzer 
in  conducting  his  mercantile  business.  (3) 
For  error  of  law  in  finding:  (a)  That  the 
want  of  record  of  the  Marshall,  Wescoat  ft 
Co.  and  J.  L.  Ancrum  mortgages  in  Charles- 
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ten  county  rendered  each  of  tbem  void  as  to 
all  stibsequent  creditors  wltb  or  without 
liens;  (b)  that  the  facts  recited  in  the  affi- 
davit upon  which  the  Tabb  ft  Jenkins  at- 
tachment was  Issned,  and  in  deposition  of 
the  witness  Charles  T.  Jenkins,  were  and 
are  wholly  insufficient  proof  of  notice  of  the 
existence  of  the  mortgages  referred  to  there- 
in, so  as  to  supply  the  place  of  record;  (c) 
that  each  of  the  mortgages  is  void  under 
the  act  of  Elizabeth  and,  in  this  connection, 
that  each  mortgage  shows  on  its  face  an 
ulterior  purpose  to  benefit  the  mortgagor,  as 
the  price  of  the  mortgagee's  preference;  (d) 
and  as  to  the  John  L.  Ancrum  mortgage, 
that  its  terms,  requiring  the  proceeds  of  sale 
to  be  held  in  trust,  made  the  mortgagee  a 
conscious  beneficiary  of  John  G^elzer's  fraud- 
ulent purpose  to  deceive  his  creditors;  (e) 
that  each  of  the  mortgages  is  void  under  the 
assignment  act,  as  a  disposition  of  all  the 
mortgagor's  property  with  preference  to  the 
mortgage  creditors,  and,  in  this  connection, 
that  it  is  immaterial  whether  the  mortgagee 
knew  that  such  was  his  intention;  <f)  that 
the  savings  bank's  second  mortgage  was 
void,  because  made  within  ninety  days  of 
the  deed  of  assignment;  (g)  that  because 
the  Marshall,  Wescoat  &  Go.  and  the  sav- 
ings bank's  second  mortgage  were  tak^i, 
each  of  them,  for  more  than  due,  neither  of 
them  could  stand  as  security  for  the  real 
amount  due.  (4)  For  error  of  law  and  fact 
in  each  of  the  findings  made  in  the  following 
language:  *At  the  time  of  the  execution  of 
the  several  mortgages  to  J.  J.  Wescoat,  trus- 
tee, John  Lu  Ancmm,  and  the  two  mortgages 
to  the  Savings  Bank  of  Bock  Hill,  S.  O.,  on 
the  17th  day  of  August,  1892, 1st  day  of  Sep- 
tember, 1802,  21st  day  of  January,  1893,  and 
the  2d  day  of  December,  1893,  respectively, 
John  Oelzer  was  insolvent,  and  each  of  the 
said  mortgagees  either  knew,  or  had  good 
reason  to  know,  that  he  was  insolvent,  and 
each  of  these  transactions  was  had  and 
made  in  pursuance  of  an  original  design  and 
Intent  of  the  said  John  Gelzer  and  each  of 
the  mortgagees  above  mentioned,  determined 
on  by  them  at  the  inception  of  each  transac- 
tion, to  transfer  and  assign  all  of  the  tangi- 
ble property  of  the  said  John  Gelzer  to  the 
said  mortgagees,  to  Uie  exclusion  of  all  the 
other  creditors  of  the  said  John  Oelzer.  The 
conduct  of  all  the  mortgagees  shows  that 
they,  each  and  every  one  of  them,  colluded 
with  the  mortgagor;  that  they  used  the  in- 
debtedness of  John  Gelzer  to  themselves,  to 
draw  up  notes  (In  the  instances  of  J*  J.  Wes- 
coat, trustee,  and  of  the  savings  bank  ^or 
more  than  the  true  amounts),  and  mortgages 
that  were  Intended  not  as  security,  pure  and 
simple,  for  the  repayment  of  the  money  due 
by  John  Gelzer,  but  also  for  the  ulterior  pur- 
pose of  benefiting  John  Gelzer,  who,  pursu- 
ant to  the  original  scheme^  was  to  continue 
In  possession  of  the  stock  of  goods,  after  ma- 
turity, to  continue  to  do  business  Just  as  If 
no  mortgages  were  in  existence,  to  hold  out 


the  stock  of  goods  to  the  world  as  his  own 
property,  and  thereby  to  obtain  a  corre- 
sponding credit  John  Gelzer,  in  effect, 
made  the  following  proposition  to  each  of 
the  mortgagees:  "I  win  give  you  a  prefer- 
ence, and  will  assign  to  you  all  of  my  tangi- 
ble property,  provided  you  wiH  allow  me  to 
have  the  use  of  it  indefinitely,  or  until  I  can 
pay  off  the  debt"  Bach  of  the  mortgagees 
assented  to  this  proi>ositlon,  and  did  suiter 
Gelzer  to  remain  in  possession  of  the  stock 
of  merchandise,  which  constituted  the  whole 
of  his  tangible  property,  ind^nitely,  to  hold 
out  the  said  stock  to  the  world  as  his  own 
property,  and  to  do  business  at  his  old  stand, 
and  in  his  own  name,  and  for  his  own  bene- 
fit, until  a  few  days  preceding  the  execution 
of  the  formal  deed  of  assignment  on  the  8th 
of  February,  1891  The  conduct  of  all  the 
mortgagees  as  thus  shown  deceived  plain- 
tiffs, misled  them,  and  caused  them  to  ex- 
tend credit  to  John  Gelzer,  which  they  would 
otherwise  not  have  done.'  (5)  Error  in  re- 
quiring each  of  the  mortgagees  to  account 
for  the  goods  at  their  ex  parte  appraised 
value.  (6)  For  error  of  law  and  fact  in 
holding  that  John  Gelzer  made  his  deed  of 
assignment  with  intent  to  hinder,  delay,  and 
defraud  his  creditors.** 

Hart  &  Cherxy,  G.  B.  Spencer,  and  Wilson 
&  Wilson,  for  appellanta.  Wm.  B.  McGaw, 
Finley  &  Brice»  and  T*  F.  McDow,  for  re- 
spondents. 

GARY,  J.  The  above-entitled  action  was 
commenced  in  the  court  of  common  pleas  for 
York  county  on  the  4th  day  of  May,  1894, 
and  was  heard  by  his  honor.  Judge  Town- 
send,  at  the  November,  1896,  term  of  said 
court  All  the  testimony  except  that  of  John 
L.  Ancrum  had  been  taken  before  his  honor. 
Judge  Aldrich,  at  the  November.  1894,  term 
of  said  court,  and  it  was  published  before  his 
honor.  Judge  Townsend,  subject  to  admissi- 
bility under  the  exceptions  made  before  both 
judges.  On  the  16th  of  January,  1896,  Judge 
Townsend  filed  his  decree,  which,  together 
with  appellants'  exceptions,  will  be  set  out 
in  the  report  of  the  case.  The  respondents 
gave  notice  of  additional  grounds  u)pon 
which  they  would  ask  that  said  decree  be 
sustained,  but  withdrew  such  notice.  It  is 
admitted  that  the  decree  properly  and  suffi- 
ciently sets  out  the  Issues  presented  by  the 
pleadings,  and  that  it  correctly  states  the 
judgment  claims  of  the  plaintiffs.  Para- 
graph 1  of  the  first  exception  was  with- 
drawn. The  other  parts  of  said  exception 
will  now  be  considered. 

The  first  question  arising  under  paragraph 
2  of  the  first  exception  is  whether  it  was  er- 
ror on  the  part  of  the  circuit  judge  in  ex- 
cluding the  Judgment  roll  of  Marshall,  Wes- 
coat &  Co.  V.  B.  A.  Crawford,  offered  by  the 
defendants.  The  following  memorandum  of 
agreement  appears  in  the  •*case":  "At  the 
conclusion  of  defendants'  testimony  offered 
at  the  hearing  before  Judge  Townsend,  de- 
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fendants  closed,  reserrlng  the  right  to  ta^e 
and  offer  additional  testimony  at  any  time 
within  30  days  from  to-day.  PlaintUGs  con- 
sented to  the  additional  testimony  being  tak- 
en and  offered,  but  reserved  the  right  to  re- 
ply to  such  additional  testimony  at  any  time 
within  15  days*  from  the  eixpiratlon  of  said 
80  days.  NOTember  15,  1805.  The  above 
testimony  offered  by  defendants  at  the  hear- 
ing embraced  the  Judgment  roll  of  Marshall, 
Wescoat  &  Go.  T.  B.  A.  Crawford,  ShettS, 
to  which  plaintiffs  objected  as  irrelevant; 
and  the  testimony  offered  by  the  plaintiffs 
Included  the  judgment  roll  in  Tiabb  &  Jen- 
kins Hardware  Go.  v.  John  CFeUser,  to  which 
defendants  objected  as  irrelevant  Defend- 
ants also  asked  for  leave  to  file  a  supple 
mental  answer  to  set  up  the  matter  of  title 
adjudicated  by  the .  judgment,  as  per  the 
judgment  roll  in  Marshall  v.  Crawford  afore- 
said." His  honor,  in  his  decree,  says:  "As 
the  judgment  roll  In  Marshall,  Wescoat  & 
Co.  V.  Edward  A.  Crawfonl  is  a  record  be- 
tween other  parties  than  the  parties  to  this 
action,  it  is  deemed  irrelevant,  and  is  ruled 
out;  and,  as  a  consequence,  the  defendants' 
motion  made  at  the  hearing,  without  pre- 
vious notice  for  leave  to  file  a  supplemental 
answer  to  set  up  the  alleged  matter  of  title 
adjudicated  in  the  aforesaid  case  of  Mar- 
shall, Wescoat  &  Co.  v,  Crawford  must  be 
denied.*'  The  said  judgment  is  not  set  out 
In  the  "case,**  and  therefore  cannot  be  con- 
sidered by  this  court  in  determining  its  rel- 
evancy. It  is  incumbent  on  the  appellants 
to  show  error  on  the  part  of  the  presiding 
judge,  which  they  have  failed  to  do. 

The  other  question  arising  under  para- 
graph 2  of  the  first  exception  is  whether 
there  was  error  in  refusing  to  allow  the  de- 
fendants leave  to  file  their  supplemental  an- 
swer. Section  198  of  the  Code  provides  that 
a  defendant  may  be  allowed,  on  motion,  to 
make  a  supplemental  answer.  Before  mak- 
ing such  motion,  the  defendants  were  re- 
quired to  give  four  days' notice  thereof  to  the 
opposite  party,  whld^  was  not  done  in  this  ease. 
Failure  to  give  the  proper  notice  of  said  mo- 
tion was,  of  .itself,  sufiicient  ground  for  the 
refusal  to  grant  the  same  by  the  circuit 
judge.  Bx  parte  Apeler,  85  8.  C.  421,  14  S. 
B.  931;  Wagener  v.  Booker,  81  S.  C.  877.  9 
8.  E.  1055;    Dulany  v.  Elford,  22  S.  C.  SOU. 

Paragraph  8  of  the  first  section,  embracing 
subdivisions  a  and  b,  is  too  general  for  con- 
sideration by  this  court  Floyd  v.  Floyd,  46 
8.  C.  — ,  24  8.  B.  100;  Sims  v.  Jones,  43  8. 
O.  90,  20  8.  E.  905;  Adler  v.  Cloud,  42  8.  0. 
281,  20  8.  E.  393;  Talbott  v.  Padgett,  30  8. 
a  167,  8  &  E.  845. 

The  other  exceptions  principally  complain 
of  error  on  the  part  of  the  circuit  judge,  in 
his  findings  of  foot.  Instead  of  considering 
them  seriatim,  this  court  thinks  it  best  to 
make  a  connected  statement  of  the  facts  es- 
tablished by  the  testimony,  as  follows: 
John  Gcdzer,  in  August,  1802,  bought  the  in- 
terest of  Jenkins,  his  partner,  in  the  hard- 


ware Imslness  at  Rock  HIU,  8.  C.  He  did 
not  have  on  hand  money  sufficient  to  com- 
plete the  arrangement  with  Jenkins,  and 
borrowed  from  J.  J.  Wescoat,  of  the  firm  of 
Marshall,  Wescoat  it  Co.,  with,  which  firm 
and  its  predecessor  Gebser  had  for  years 
been  employed  as  bookkeei^er.  In  order  to 
secure  the  payment  of  this  sum,  John  Q^- 
aer,  on  the  17th  day  of  August,  1892,  execut- 
ed a  note  In  the  sum  of  $700,  payable  40 
days  after  date;  also  a  mortgage  on  his 
Btoac  of  goods  at  Rock  Hill,  8.  C,  to  J.  J. 
Wescoat,  trustee.  The  evidence  falls  to  sat- 
isfy us  that  more  than  the  sum  of  $300  was 
advanced  under  said  mortgage;  and,  as  more 
than  the  amount  advanced  under  said  mort- 
gage luui  been  paid  towards  its  extinguish- 
ment, the  facts  connected  with  it  will  be 
eliminated  from  the  further  consideration 
of  the  case,  except  in  so  far  as  they  may 
throw  light  upon  the  other  questions  involv- 
ed. On  the  Ist  day  of  8eptember,  1892,  John 
Oelzer  executed  a  mortgage  on  his  stock  of 
goods  at  Rock  EUU,  8.  C,  to  John  L.  An- 
crum,  to  secure  a  bond  or  obligation  of  even 
date  with  said  mortgage,  and  payable  one 
year  after  date.  At  the  time  this  mortgage 
was  executed,  G^zer  was  solvent,  and  a  resi- 
dent of  Charleston  county,  but  was  then  con- 
templating a  change  of  residence  to  Rock 
HUl,  8.  a  On  the  20th  of  8eptember,  1892, 
he  made  an  actual  change  of  domicile  to 
Rock  Hill,  8.  C.  Two  things  are  necessary 
to  effect  a  change  of  residence:  <1)  There 
must  be  an  intention  to  make  such  change, 
and  (2)  the  intention  must  be  carried  into  ef- 
fect by  an  actual  change  of  domicile.  John 
Qeizer  therefore  became  a  resident  of  Rock 
HUl,  8.^0.,  on  the  20th  of  8eptember,  18^. 
The  said  mortgage  was  recorded  in  YoEk 
county  on  the  Slst  of  January,  1894.  It  is  con- 
tended that  this  was  not  the  proper  county. 
8ection  1968  of  the  Revised  Statutes  provides 
that:  "All  mortgages  and  instruments  in 
writing  in  the  nature  of  a  mortgage  of  any 
property  real  or  personal  ^  •  •  shall  be 
valid  so  as  to  effect  from  the  time  of  such 
delivery  or  execution  the  rights  of  subse- 
quent creditors  or  pmrchasacs  for  valual^s 
consideration  without  notice,  only  when  re- 
corded within  forty  days  from  the  time  of 
such  delivery  or  execution  in  the  ofilce  of 
register  of  mesn^  conveyance  of  the  county 
where  the  property  affected  thereby,  is  situ- 
ated in  the  case  of  real  estate;  and  in  the 
case  of  personal  property  of  the  county 
where  the  owner  of  said  property  resides, 
if  he  resides  within  t^e  state;  or  If  he.  re- 
sides without  the  state,  of  the  county  where 
such  personal  property  is  situated  at  the 
time  of  the-  delivery  or  execution  of  said 
deeds  or  instruments:  Provided,  neverthe- 
less, that  the  above  mentioned  deeds  or  Ih- 
struments  In  writing  If  recorded  subsequent 
to  the  expiration  of  said  period  of  forty 
days,  shall  be  valid  to  afBect  the  rights  of 
subsequent  creditors  and  purchasers  for 
valuable  consideration  iwlthout  notice  only 
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ttom  the  date  of  such  record."  The  inten- 
tion of  this  section  is  that  a  mortgage  of 
personal  property  shall  be  recorded  in  the 
county  within  which  the  mortgagor  resides. 
While  John  Gelzer  was  a  resident  of  Charles- 
ton countyl  there  is  where  the  mortgage 
shoutd  have  been  recorded;  bnt  when  he 
became  a  resident  of  Rock  Hill,  then  Tork 
county  was  where  it  should  have  been  re- 
corded. John  Gelzer  was  a  resident  of  Rock 
Hill  at  the  time  the  mortgage  was  recorded 
In  York  county,  and  therefore  it  was  record- 
ed within  the  proper  county,  and  was  notice 
to  the  public  from  the  time  of  such  record. 
As  the  plaintiffs  had  notice  of  this  mort- 
gage before  acquiring  a  lien  on  the  property 
therein  mentioned,  they  do  not  occupy  the 
position  of  subsequent  creditors  for  valuable 
consideration  without  notice.  King  y.  Fra- 
ser,  23  S.  C.  543.  The  mortgage  executed  to 
John  L.  Ancrum  was  for  money  actually  ad- 
vanced at  the  time  of  its  execution.  The  de- 
lay in  recording  said  mortgage  was  not  caus- 
ed by  an  intention  to  aid  Gelzer  in  any  re- 
spect to  hinder,  delay,  or  defeat  his  cred- 
itors. In  short,  the  testimony  of  Dr.  John  L. 
Ancrum  explains  to  our  satisfaction  every 
circumstance  urged  against  the  validity  of 
his  mortgage.  At  the  time  the  first  mortgage 
to  the  Savings  Bank  of  Rock  Hill  was  exe- 
cuted (21st  January,  1893),  and  at  the  time 
of  the  agreement  to  execute  a  mortgage 
to  secure  such  further  advances  as  the  bank 
might  make  Gelzer  (29th  June,  1883),  the 
said  bank  thought  Gelzer  was  solvent.  The 
agreement  to  give  the  mortgage  created  a 
lien  on  the  property  to  be  mortgaged,  and 
when  the  mortgage  was  executed  in  pur- 
suance of  such  agreement  it  had  relation 
back  to  the  time  of  the  agreement  Dow  v. 
Ker,  Speer,  Bq.  413.  Jones,  Liens,  |  77;  d 
Pom.  Eq.  Jur.  $  1235.  We  are  satisfied  that 
it  was  not  the  intention  of  the  Bank  of  Rock 
Hill  to  aid  Gelzer  in  delaying,  hindering,  or 
defeating  his  creditors  in  any  manner.  The 
circuit  Judge,  in  his  decree,  speaks  of  the 
officers  of  the  bank  as  reliable  and  truthful 
gentlemen,  and  accepts  what  they  say  as 
the  truth.  The  validity  of  said  mortgages  is 
to  be  determined  by  the  facts  and  circum- 
stances surrounding  the  execution  of  the 
first  mortgage,  and  the  agreement  to  give  the 
second  mortgage,  rather  than  by  what  took 
place  (hereafter.  The  assignment  made  by 
Grelzer-  for  the  benefit  of  his  creditors  is  not 
assailed  on  account  of  any  vice  apparent  up- 
on the  face  of  the  deed  of  assignment,  nor  do 
the  facts  and  circumstances  brought  out  in 
evidence  show  its  invalidity.  The  appeUants 
raised  the  question  in  argument  that  the 
statutes  of  IS  &  27  Eliz.,  as  now  revised,  do 
not  apply  to  transfers  of  personal  property 
because  the  words  **goods  and  chattels"  have 
been  left  out  of  the  statutes.  The  views 
which  we  have  hereinbefore  expressed  ren- 
der a  decision  of  such  question  immaterial  in 
this  case.  The  court,  however,  takes  this 
opportunity  to  settle  a  question  of  so  great 


importance,  onie  statutes  of  Elizabeth  are 
but  affirmations  of  the  common  law,  and 
therefore  the  omission  from  said  statutes  of 
the  words  "goods  and  chattels"  did  not  en- 
able debtors  to  practice  frauds  as  to  "goods 
and  chattels"  any  more  than  they  could  as 
to  any  other  property. 

The  conclusions  of  this  CQvat  on  the  fore- 
going questions  of  fact  render  a  detailed  dis- 
cussion unnecessary  as  to  other  questions  ar- 
gued by  counsel.  It.  is  the  judgment  of  this 
court  that  the  Judgment  of  the  circuit  court, 
In  so  far  as  it  denies  that  the  mortgage  ex- 
ecuted in  favor  of  J,  J.  Wescoat,  trustee,  is 
no  longer  a  subsisting  dalmi  be  affirmed, 
but  that  it  be  reversed  in  all  other  respects, 
both  as  to  the  other  mortga^^  and  also  as 
to  the  deed  of  assignment 
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(Supreme  Court  of  South  Oarolina.    Aug.  10, 
1896.) 

HoRTOAOs  ^  FoRaoixMURs  **  Pbaotiob  —  AirswsB 
Thbatbp  A3  CBoas  BiLU 
Under  Code  Civ.  Proc.  9  296  (providing  that 
a  court  may  render  judgment  for  or  against  one 
or  more  of  several  plaintifEis,  and  for  or  against 
one  or  more  of  several  defendants,  and  may 
grant  the  defendant  any  affirmative  relief  to 
which  he  may  be  entitled),  the  answer  of  a  de- 
fendant in  foreclosure,  wlio  is  a  second  mort- 
gagee, when  duly  served  on  the  defendant  mort- 
gagor, against  whom  affirmative  relief  is  desired, 
may  be  made  a  cross  bill;  and  a  foreclosure  of  a 
mortgage  therein  pleaded  may  be  decreed,  not 
only  against  the  lands  described  in  plaintifTs 
complaint,  bnt  also  against  other  lands  included 
in  said  mortgage,  and  a  judgment  rendered  for  a 
deficiency,  where  such  relief  will  not  prejudice 
the  rights  of  the  plaintiff. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county;   D.  A.  Townsedd,  Judge. 

Action  by  William  Phillips  against  Daniel 
Anthony  and  others.  From  a  decree  foreclos- 
ing a  mortgage  set  up  in  the  answer  of  0.  D. 
Turner  and  J.  A.  Carroll,  defendant  Anthony 
appeals.    Affijmed. 

Nicholls  &  Jones,  for  appellant  Bomor  & 
Simpson,  for  respondents. 

JONBS,  J.  The  qnestlQii  in  tlds  case  is 
whether,  In  a  suit  for  foredosure  of  a  mortgage 
on  one  tract  described  in  the  complaint  a  de- 
fendant having  a  mortgage  on  that  and  also 
on  another  tract  may  have  affimuLttre  relief 
against  his  co-defendant  the  mortgagor,  by 
a  decree  for  the  sale  also  of  the  tract  described 
in  the  complaint  and  a  :|ndgment  for  deficien- 
cy. The  facts  out  of  which  the  question  arose 
are  as  follows:  Plaintiff  brought  suit  to  fore- 
close a  mortgage  on  a  tract  In  I^MUianburg 
county,  executed  by  defendant  Anthony  to  T. 
G.  McCraw,  and  by  tiie  latter  assigned  to  the 
plaintiff.  The  complaint  among  other  things, 
alleged  that  the  defenduits  Thomas  Spenoer, 
R.  D.  Odom,  Mrs.  Lena  Odom,  C.  P.  Turner, 
and  J.  A.  Carroll  claim  an  Interest  in  the  land 
subsequent  to  plalntUTs  daUn.  Lena  Odom 
answered,  alleging  that  she  purchased  of  An- 
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thonj  a  part  of  the  lands  mortgaged  to  plain* 
tiff»  subject  to  the  mortgages  to  B.  D.  Odom 
and  Th<nnas  Spencer,  and  asked  that  the  part 
of  tJbe  mortgaged  lands  embraced  In  tbeir  mort- 
gages, and  not  sold  to  her,  be  first  sold  in 
satisfaction  of  their  mortgages,  before  falling 
upon  the  part  conveyed  to  her.  Thomas  Spen- 
cer and  R.  D.  Odom  answered,  setting  np  their 
mortgages  on  the  tract  described  in  the  com- 
plaint as  liens  junior  to  plaintUTs.  Tomer 
and  Carroll  answered,  denying  generally  the 
allegations  of  the  complaint,  except  that  they 
had  a  lien  on  the  property  described  in  the 
complahit,  and  set  up  their  mortgage,  with  al- 
legations appropriate  for  foreclosure,  on  76 
acres,  a  part  of  the  land  described  in  the  com* 
plaint;  also,  on  3  acres  near  Limestcme  Springs, 
known  as  the  "Homestead  Place";  also  on  a 
tract  of  407  acres,  Imown  as  the  "Lipscomb 
Land."  The  Lipscomb  land,  it  seems,  had 
been  already  sold  to  satisfy  a  prior  lien,  and 
may  be  dismissed  out  of  the  case.  They  ask- 
ed for  a  sale  of  the  premises  described  in  thehr 
answer,  except  the  Lipscomb  land.  They  fur- 
ther alleged  that  there  were  other  parties 
rifliming  an  biterest  to  certain  land  described 
in  their  mortgage,  who  should  be  made  parties. 
This  last  allegation  seems  not  to  haye  been 
sustained,  and  may  be  dismissed  now  as  hrele- 
▼ant.  This  answer  of  Turner  and  GanoU  was 
duly  served  on  def aidant,  Anthony,  as  well  as 
on  plaintiff.  He  made  no  answer,  demurrer, 
or  reply  thereta  On  the  reference  before  the 
master  to  whom  the  case  was  referred.  Turner 
and  CarroU  proved  and  introduced  in  evidence 
their  claim  and  mortgage,  asked  a  report  from 
the  master  that  they  were  entitled  to  have 
both  tracts  sold,  and  to  have  judgment  against 
Anthony  for  any  deficiency.  The  master  so  re- 
ported, and  the«circuit  judge  confirmed  this  re- 
port, and  decreed  for  sale  of  both  tracts  and 
application  of  proceeds,  and  for  judgment 
against  Anthony  for  any  deficiency.  The 
plaintiff  makes  no  question  here,  and,  it  is  to. 
be  assumed.  Is  satisfied  with  the  decree  of  the 
dxtmit  court  Anthony's  controversy  is  with 
Turner  and  Ganoll  alone.  There  are  a  num- 
ber of  exceptions,  some  of  which  are  aban- 
doned, but  they  raise  practically  the  question 
stated  at  the  outset  of  this  opinion. 

The  afOrmative  of  the  proposition  stated  is 
true,  and  there  was  therefore  no  error  in  the 
decree  granting  the  affirmative  relief  prayed 
for  in  fiavor  of  Turner  and  Carroll,  agaUist 
their  oo-defendant,  Anthony.  Section  206  of 
the  Code  provides  that  "judgment  may  be  giv- 
en for  or  against  one  or  more  of  several  plain- 
tiffs, and  for  or  against  one  or  more  of  several 
defendants,  and  it  may  determine  the  ultimate 
rights  of  the  parties  on  each  side  or  between 
themsdves.  iZ)  And  it  may  grant  the  defend- 
ant any  atfiimative  relief  to  which  he  may  be 
entitled."  In  Beattle  v.  LatUner,  42  S.  O.  310, 
20  S.  B.  56,  this  court  said:  "Under  this  sec- 
tion, we  see  no  reason  why  the  oourt,  having 
all  the  parties  before  it,  may  not  proceed  to 
adjudicate  the  rights  of  one  oo-defendant 
against  his  co-defendants,  provided  the  same 


can  be  done  without  prejudice  to  the  rights  of 
the  plaintiff,  and  provided  the  pleadings  and 
evidence  furnish  a  proper  basis  for  such  adju- 
dication. Such  seems  to  be  the  construction 
adopted  by  the  New  York  courts,  as  shown  by 
the  authorities  cited  by  respondent's  counsel 
in  his  arguments.  And  such  seems  to  be  in 
accordance  with  tbe  rule  prevailing  in  the  old 
court  of  equity  in  this  state.  See  Motte  v. 
Schult,  1  Hill,  Bq.  146,  and  Moss  v.  Bratton, 
6  Rich.  Bq,  L" 

Was  the  relief  granted  in  this  case  without 
prejudice  to  the  right  of  the  plaintiff?  He 
does  not  complain,  and  it  may  be  inferred  he 
has  not  b^en  prejudiced.  Do  the  pleadings 
and  the  evidence  in  this  case  furnish  a  proper 
basis  for  the  proper  adjudication  of  the  rights 
of  the  defendants  among  themselves?  We 
think  so.  Under  the  old  equity  practice,  a  de- 
ftfidant  desiring  affirmative  relief  against  his 
co-defendant,  growing  out  of  the  subject-mat- 
ter of  the  original  bill,  but  not  apparent  on 
the  face  of  the  bill,  was  required  to  file  a  cross 
bill,  upon  which  process  Issued  and  relief  was 
grante4»  Under  the  Code,  the  answer  may  be 
made  to  subserve  the  purpose  of  the  cross  bfll; 
and,  if  it  is  duly  served  upon  the  defendant 
upon  whom  affirmative  relief  is  desired,  the  ob- 
ject of  process,  which  is  noticed,  is  accouK 
plished.  It  is  one  of  the  excellencies  of  eq- 
uity practice  to  render  full  and  complete  re- 
lief, and  the  purpose  of  the  Code  renders  this 
duty  even  more  imperative,  for  it  expressly 
authorizes  the  courts  to  determine  the  ulti- 
mate rights  of  all  the  parties  before  it  Even 
if  there  should  be  found  an  omission  to  supply 
forms  of  procedure  to  meet  every  phase  which 
a  case  may  assume,  under  the  spirit  of  the 
Code,  the  great  court  of  equity  would  not  be 
balked  in  rendering  complete  relief  within  its 
jurisdiction.  It  would  seize  first  upon  analo- 
gous principles  in  the  pleadings  and  practice 
In  the  old  court  of  chancery;  and,  if  these 
were  insufficient,  it  would  invent  a  mode  of 
relief.  As  expressed  by  Mr.  Bliss  in  his  work 
on  Code  Pleading  (section  167):  "If  the  eq- 
uity court  would  refuse  to  do  justice  by  halves, 
^if,  in  favor  of  complete  Justice,  it  would  go 
beyond  its  ordinary  jurisdiction,--how  much 
more,  under  the  reform  system,  will  a  court 
having  complete  jurisdiction  give  a  suitor  full 
and  complete  relief?"  In  the  case  at  bar,  Tur- 
ner and  Carroll  were  pix>per  parties  as  'junior 
lienholders  on  the  premises  sought  to  be  fore- 
dosed.  Their  mortgage  was  properly  set  up 
in  their  answer,  which  set  forth  fully  the 
grounds  for  the  affirmative  relief  for  which 
they  prayed.  All  parties  concerned  were  be- 
fore the  court  with  due  notice.  The  mortgage 
debt  and  the  mcnrtgage  were  established  by  ev- 
idence offered  within  the  scope  of  the  com- 
plaint, to  say  nothing  of  the  answer.  The 
same  evidence*  required  to  establish  the  mort- 
gage and  mortgage  debt  with  respect  to  the 
tract  or  premises  aescribed  in  the  complaint 
established  also  all  that  was  neeessary  for  the 
court's  information  with  regard  to  the  affirma- 
tive relief  pirayed  for.    If  Turner  and  CarroU 


296 


25  SOUTHBASTfiBN  RBPOBTEB. 


0.a 


had  brought  an  action  first  to  foreclose  their 
mortgage,  .the  same  parties,  issues,  and  eri- 
dence  would  have  been  before  the  court  as  In 
this  case.  Why  compel  them  now  to  a  sec- 
ond action?  Theh:  ultimate  right  necessarily 
included  the  sale  of  the  property  pledged  for 
the  payment  of  the  debt  they  were  called  on 
to  establish,  as  well  as  a  Judgment  for  defi- 
ciency. Anthony  does  not  contest  the  right 
of  Turner  and  Carroll  to  a  judgment  for  defi- 
ciency after  exhausting  only  the  premises  de- 
scribed in  the  complaint.  This  is  common 
practice.  But  this  right  presupposes  that  the 
mortgaged  property  has  been  exhausted,  since 
there  is  no  deficiency  until  then.  The  right  to 
a  Judgment  for  deficiency  includes  the  right  to 
do  what  is  necessary  to  ascertain  the  deficien- 
cy. Why  should  a  court  of  equity  split  the 
mortgage  of  Turner  and  OarroU  in  two  and  do 
Justice  by  halves?  The  Judgment  of  the  cir- 
cuit court  is  afiirmed. 


(47  S.  C.  446) 

McCLENAGHAN  et  at  t.  McBACHBRN  et  ai 

(Supreme  Court  of  South  Carolina.     Aug.  10, 

1896J 

HoMBSTBAD— Land   Appubtbnavt  to   0wbllino 
House— Abanponmbnt. 

1.  The  homestead  law  in  force  when  a  debt 
is  contracted  governs  as  to  the  question  of  ex- 
emption from  such  debt,  and  not  the  one  in 
force  when  collection  is  attempted  to  be  en- 
forced. _        ^  . 

2.  Under  Const  1868,  art  2,  §  32,  defining 
the  family  homestead  as  consisting  of  the 
"dwelling  house,  outbuildings  and  land  appur- 
tenant," where  the  dwelling  house  was  situat- 
ed on  lands  of  the  wife,  a  tract  adjoining,  owned 
by  the  husband,  which  was  not  separated  from 
the  wife*s,  all  beinsr  cultivated  together  for  the 
support  of  the  family,  cannot  be  said,  as  a  mat* 
ter  of  law,  not  to  be  appurtenant  to  the  dwelling 
house.  The  fact  that  it  was  rented  for  a  year 
after  the  husband's  |death  does  not  necessarily 
constitute  its  abandonment  in  the  absence  of 
evidence  of  the  circumstances  or  intention  of 
the  family.     Mclver,  0.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Florence  county;  Buchanan,  Judge. 

Action  by  John  C.  McClenaghan,  Bichard 
H.  McClenaghan,  and  Mary  A.  McClenaghan 
against  Leah  McEachem,  H.  H.  McClena- 
ghan, Charles  B.  McClenaghan,  J.  Boyd  Brun- 
son,  Sr.,  J.  Boyd  Brunson,  Jr.,  Bessie  Brun- 
son,  and  Marie  Brunson.  From  an  order  of 
nonsuit,  plaintiffs  appeaL    Reversed. 

H.  L.  B.  Wells,  for  appellants.  Woods  & 
Shipp,  for  respondents. 

JONBS,  J.  This  is  an  appeal  from  an  or- 
der of  nonsuit  on  an  issue  of  title  to  80 
acres  of  land  in  Florence  county,  submitted 
to  a  Jury  in  a  suit  for  the  partition  thereof 
among  the  parties  above  named.  The  order 
of  nonsuit  does  not  contain  the  ground  upon 
which  it  is  based,  nor  does  the  record  before 
us  disclose  the  ground,  except  such  as  might 
be  inferred  from  the  evidence  offered  on  the 
trial,  which  is  set  out  in  the  case.  Appel- 
lants allege  several  grounds  of  error,  but  as 


the  record  discloses  no  mling  of  the  cir- 
cuit court,  other  than  the  order  of  nonsuit, 
the  sole  question  that  we-  can  consider  la 
whether  there  was  error  tn  granting  the  order 
of  nonsuit,  upon  the  evidence  submitted.  The 
evidence  offered  tended  to  show  the  follow- 
ing as  the  facts:  In  1873  H.  H«  McClena- 
ghan, th^  father  of  the  plaintiffs  and  the 
three  first-named  defendants,  became  seised 
in  fee  of  the  tract  of  80  acres  in  question. 
At  this  time  he  was  the  head  of  a  family, 
and,  with  his  wife  and  children  then  bom, 
,  was  living  on  a  tract  of  land  belonging  to  his 
wife,  containing  320  acres,  contiguous  to  the 
said  80-acre  tract  He  died  in  September, 
1880,  still  seised  of  this  tract,  leaving  sur- 
vlYing  him  his  widow,  Mrs.  A.  L.  McClena- 
ghan, and  six  children,  the  plaintiffs  and  the 
three  first-named  defendants;  these  last  being 
minors  over  the  age  of  14  years  at  the  com- 
mencement of  this  suit  for  partition,  August 
81,  1885.  From  1873  up  to  the  time  of  his 
death,  he  used  this  land  in  connection  with 
the  place  where  he  resided  with  his  family, 
cultivating  it  in  connection  with  the  said 
home  place  to  make  a  support  for  the  family; 
the  two  places,  according  to  one  witness, 
being  so  connected  as  that  a  person  could 
not  tell  the  difference  between  the  two  places. 
This  30-acre  tract  was  all  the  real  estate 
owned  by  H.  H.  McClenaghan,  and  its  value 
was  less  than  |1,000.  There  was  no  dwell- 
ing house  on  it  In  1881  the  land  in  question 
was  rented  to  one  Samuel  Melton  for  $50  or 
100  annual  rent  In  1876  McClenaghan  be- 
came indebted  to  W.  H.  Bethea  on  a  not^ 
for  $237.36,  due  November,  1876.  This  claim 
was  put  in  Judgment  March  SO,  1877,  which 
was  r^iewed,  and  a  new  execution  issued 
thereon  October  20,  18SL  This  tract  was 
then  levied  on,  November  1,  1881,  and  sold  to 
W.  H.  Bethea  for  |190,  who  took  a  sheriiTs 
deed,  December  15,  1881.  Thereafter  W.  H. 
•Bethea  brought  an  action  against  Mrs.  A.  Lu 
McClenaghan  and  Samuel  Melton,  the  tenant 
tn  possession,  for  the  recovery  of  this  land, 
but  without  making  the  Children  of  H.  H. 
McClenaghan  parties.  Judgment  went  against 
Mrs.  McClenaghan,  by  default  W.  H.  Be- 
thea, on  23d  November,  conveyed  the  prem- 
ises to  Mrs.  Leila  C.  Brunson,  who  died  De- 
cember 30,  1885,  leaving  surriving  her  the 
defendant  J.  Boyd  Brunson,  Sr.,  her  husband, 
and  the  other  named  Bransons,  defendants, 
as  her  children.  The  Brunaons  claimed  the 
land  under  the  sheriff's  deed  in  1881.  The 
McClenaghans  concede  that  the  Bransons 
owned  one-third  of  the  land,  by  reason  of  the 
Judgment  against  Mn.  McClenaghan  for  the 
recovery  of  the  land.  But  they  claim  that 
the  sale  under  the  Judgment  in  1881  was 
void,  because  the  widow  and  children  of  H. 
H.  McClenaghan  were  then  entlUed  to  a 
homestead  in  this  land;  it  being  of  less  value 
than  $1,000,  and  being  all  the  real  estate 
owned  by  H.  H.  McClenaghan.  If  the  sale 
of  the  land  in  1881  was  a  valid  sale,  then  the 
nonsuit  was  proper,  since  under  that  sale  all 
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the  title  of  tbe  Mcqipmighenw  would  pam  to 
the  gnnter  of  the  Brmnons.  On-  the  other 
hand.  If  at  the  time  of  the  sale,  In  1881,  the 
widow  and  children  of  McOleoaghan  were 
entitled  to  hare  this  land  exempt  from  sale, 
as  a  homestead,  the  sale  was  Toid,  and  the 
nonsuit  was  Improper.  Cantrell  t.  Fowlei^ 
24  S.  a  426;  Ketchln  t.  McCailey,  26  8.  O. 
1,  11  S.  EL  1099. 

The  right  to  homestead  In  this  case  mnst 
be  determined  by  the  constltatlon  of  1868* 
as  It  was  prevlons  to  the  amendment  of  1880^ , 
since  Jhe  debt  npon  which  the  Judgment  was 
based  was  contracted  in  1876.  Gnnn  t.  Bar- 
ry, 15  WaQ.  610;  Cochran  t.  Darcy,  5  a  a 
125.  ArUde  2,  |  32,  then  dedaied  that  '^the 
family  homestead  of  the  head  of  each  fam- 
Hy  residing  In  this  state,  sodi  homestead  oon* 
slsting  of  dwelUng  house,  out.  buildings  and 
Unds  apipnrtenant,  not  to  exceed  the  Talheof 
$1,000,"  etc.,  "shall  be  exempt,"  etc.  Under 
this  provision  the  family  homestead  was  the 
thing  designed  to  be  exempted,  and  It  was 
defined  as  consisting  of  certain  things.  The 
use  to  which  the  real  estate  was  put  was  one 
of  the  conditions  upon  which  the  right  of 
homestead  therein  depended.  The  amend* 
ment  of  1880  changed  this,  and  allowed  a 
homestead  In  lands  without  regard  to  the 
use  made  of  the  land  claimed  as  exempt. 
This  enlargement  of  the  homestead  privUege, 
howerer,  under  the  !prlnelple  decided  in  Ounn 
7.  Barry,  supra,  could  not  be  made  to  a^ply 
in  this  case,  notwithstanding  that  the  Judg- 
ment was  not  attempted  to  be  enforced  un« 
tU  1881,  when  the  amendment  of  1880  was  in 
force. 

Under  the  contention  In  this  case,  it  be« 
came  necessary  to  determine  two  questions: 
First,  whether  the  80-acre  tract  was  appur- 
tenant to  the  family  homestead  when  the 
debt  was  contracted;  seoond,  whetho*.  If  a^ 
purtenant  then,  it  had  ceased  to  be  so  in  1881» 
when  the  land  was  sold  under  the  judgment 
On  the  first  question,  while,  under  a  Tsr^ 
strict  and  technical  definition  of  the  word 
"appurtenant,"  there  is  room  for  contention 
th4t  one  tract  of  land  could  not  be  appur- 
tenant to  another  tract,  or  the  family  home- 
stead thereon,  when  the  tracts  are  owned  by 
different  persons  (there  being  no  question  in 
this  case  relating  to  easements  or  servitude), 
yet,  under  the  broad  and  liberal  construction 
which  should  be  giren  to  the  words  used  in 
the  constitution  to  define  the  right  and  ex- 
tent of  the  homestead  exemption,  we  do  not 
think  it  could  be  said,  as  matter  of  law,  upon 
the  evidence,  that  the  30-acre  tract  belongs 
Ing  to  the  head  of  the  family  could  not  be  ap- 
purtenant to  tbe  ''family  homestead,"  even 
though  the  dwelling  house  might  be  situated 
on  an  adjoining  tract  belonging  to  the  wife 
of  the  head  of  the  family.  This  conclusion 
is  Justified  by  the  principle  decided  in  Nor- 
ton V.  Bradham,  21  8.  C.  8T5;  Riley  v.  Gaines, 
14  8.  O.  454;  Harrell  v.  Kea.  37  8.  C.  376, 
16  8.  B.  42.  The  evidence  in  this  case  tend- 
ed to  show  that  the  SO-acre  tract  was  culti- 


vated, in  ooonectlon  with  the  dwelllni^house 
tract,  for  the  support  of  the  family;  and  it 
should  have  been  left  to  the  Jury,  under  prop- 
er InstruotiouB,  to  detennine  whether  the  evl- 
Zence  established  that  the  dO«cre  tract  came 
within  the  definition  of  "lands  appurtenant'* 
to  the  family  homestead. 

It  should  also  have  been  left  to  iiie  Jury, 
under  proper  Instrttctlons,  to  determine 
whether  there  was  evidence  suffictient  to  war- 
rant the  conclusion  that  the  aO-acre  tract  had 
at  the  time  of  the  sale,  in  1881,  ceased  to  be 
used  as  land  appurtenant  to  the  family 
homestead.  It'  cannot  be  said,  as  matter  of 
law,  that  the  mere  renting  tor  a  year  of  this 
tO-acre  tract  constituted  an  abandonment  of 
tiie  tract  of  land  appurtenant  to  the  family 
homestead.  In  Jeffries  v.  Allen,  20  8.  O.  606, 
7  a  B.  882,  this  court  said,  '<Nor  do  we  know 
of  any  principle  whS<^  wotdd  prevent  the 
widow  frem  claiming  a  homestead  because 
of  the  fiAct  that,  until  an  effort  has  been 
made  to  enforce  a  collection  of  the  debt 
against  the  land,  she  has  enjoyed  the  rents 
and  profits  of  the  land  out  of  which  the 
homestead  Is'  claimed."  This  language  is. 
strikingly  approptrtate  in  this  ease.  In  Bar-' 
rell  V.  Kea,  37  8.  C.  877, 1^'8.  B.  44,  the  court 
does  use  the  following  language,  quoted  by 
respondents'  attorneys:  ''What  littie  evl* 
deuce  tl^ere  Is  upon  the  subject  would  seem 
to  show  that  it  was  not  appurtenant,  but 
was  rented  out  to  another,  and  was  not  used 
in  connection  with  the  family  homestead,  at 
tiie  time  the  deed  was  made."  But  this  is 
very  far  from  saying  that,  because  the  land 
was  rented  to  another,  therefore  It  ceased 
to  be  appurtenant  to  the  family  homestead. 
In  the  case  of  rural  homesteads,  especially 
in  view  of  our  system  of  utilizing  farm 
lands,  tt  would  be  a  very  dangerous  doctrine 
to  assert  that  the  moment  either  necessity  or 
convenience  caused  the  head  ot  a  family,  or 
bis  widow  and  children  after  his  death,  to 
rent  out  the  family  homestead,  or  any  por^ 
tion  of  it,  instead  of  directiy  cultivating  it, 
tiiat  moment.it  ceased  to  be  exenspt  as  lands 
appurtenant  to  the  family  homestead.  Un- 
doubtedly, under  the  provision  ot  the  consti-* 
tution  of  1868,  which  we  are  considering, 
there  may  have  been  such  an  abandonment 
of,  or  change  in  the  use  of,  land,  or  real  es« 
tate,  as  would  prevent  the  head  of  a  family^ 
or  his  widow  and  children,  from  claiming  it 
as  exempt  as  a  family  homestead;  but  the 
evidence  of  the  intent  to  abandon  such  use 
should  be  dear  and  satisfactory  before  the 
tribunal  trying  the  issue  should  declare  that 
the  family  whose  protection  is  sought  by  the 
constitution  has  forfeited  its  right  to  that 
protection.  Bspecially  Is  this  true  where  mi- 
nors, as  in  this  case,  are  claiming  the  right 
of  homestead. 

There  being  some  evidence  on  the  issue  of 
title  Involved  In  this  case,  under  the  well- 
settied  rule  the  case  should  have  been  sub- 
mitted to  th^Jury,  and  it  was  error  to  nonsuit 
the  plaintiffs.    The  order  of  nonsuit,  appealed 
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from,  to  reverted,  &nd  the  case  to  remanded  to 
the  circuit  court  for  a  new  tzjaL 

McIYER,  G.  J.  This  being  an  action  for 
partition,— a  case  of  equitable  cognizance,— 
in  which  an  issue  of  title  was  raised  by  the 
pleadings,  it  seems  to  me  that  under  the 
case  of  Woolfolk  v.  Manufacturing  Co.,  22  S. 
C.  332,  the  motion  for  a  nonsuit  was  im- 
properly granted.  That,  also»  was  an  action 
for  partition  of  certain  real  estate,  in  which 
the  plaintiffs  claimed  that  they  were  enti- 
tled to  certain  interests  as  tenants  in  com- 
mon with  the  defendants.  The  answer  of 
the  defendants  denied  the  alleged  tenancy  in 
common,  and  alleged  that  defendants  had 
the  absolute  title,  in  fee,  to  the  premises 
sought  to  be  partitioned.  The  case  being  on 
calendar  2,  the  attorneys  for  plaintiffs  moved 
/  for  an  order  submitting  the  issue  of  title  to 
the  Jury,  which  was  granted.  On  the  trial 
of  such  issue  the  circuit  judge  made  certain 
rulings  as  to  the  admissibility  of  some  of 
the  testimony  offered  by  plaintiffs,  which  in- 
duced the  plaintiffs  to  move  for  leave  to 
have  a  nonsuit  entered,  with  leave  to  move 
10  set  it  aside  in  the  supreme  court  This 
motion  was  refused  by  ,the  circuit  judge  up- 
on the  ground  that  he  had  neither  the  power 
nor  discretion  to  grant  a  nonsuit  in  such  a 
case.  This  was  made  one  of  the  grounds  of 
appeal,  and  the  supreme  court,  in  disposing  of 
that  ground,  used  the  following  language: 
*'We  do  not  understand  that  the  plaintiffs 
asked  leave  to  discontinue  tiieir  whole  jcase, 
but  that  they  might  have  an  order  of  non- 
suit as  to  the  issue  ordered,  leaving  the  pro- 
ceeding in  equity  still  standing.  We  do  not 
see  how  the  judge  could  have  granted  a  non- 
suit as  to  the  issue,  which  was  not  an  inde- 
pendent action,  but  'an  issue  from  chancery,' 
ordered  at  the  instance  of  the  plaintiffa 
themselves,  to  deterthine  (in  a  manner  they 
had  a  right  to  demand)  a  question  which  had 
arisen  in  the  progress  of  the  cause.  We  sup- 
pose the  plaintiffs  might  have  brought  an 
original  action  at  law,  or  possibly  might  have 
obtained  an  order  in  their  case  that  an  ac- 
ticm  at  law  should  be  brought;  but,  probably 
for  some  good  reason,  they  chose  not  to  do 
so.  They  instituted  on  the  equity  side  of 
the  court  an  action  for  partition,  and  ob- 
tained an  order  out  of  chancery  for  the  is- 
sue. Thto  being  the  case,  the  officer  who 
tried  that  issue,  sitting  as  a  law  judge,  could 
not  grant  a  nonsuit,  for  that  would  have 
been  precisely  equivalent  to  revolting  the  or- 
der. He  had  no  right  to  do  that,  or  refuse 
to  try  the  issue,  or  to  grant  a  new  trial  or 
nonsuit  He  had  no  option  but  to  try  the 
case  and  report  back  the  result*'  In  addi- 
tion to  this,  it  may  be  said  that  a  judgn^ent 
of  nonsuit,  in  such  a  case,  does  not  finally 
determine  the  rights  of  the  parties.  The  ob- 
ject of  the  action  to  to  obtain  partition,  and 
that  object  is  sought  to  be  defeated  by  the 
allegation  In  the  answer  that  the  plaintiffs 
had  no  title.    Thto  raises  an  issue   which 


must  be  tried  by  a  jury,  unless  that  mode  of 
trial  to  waived;  and,  until  such  issue  to 
tried  and  finally  determined,  the  court  of  eq- 
uity is  powerless  to  determine  whether  the 
plaintiffs  are  entitled  to  the  relief  demanded. 
It  seems  to  me,  therefore,  that  the  nonsuit 
was  improperly  granted,  for  the  reason  indi- 
cated, and  that  the  proper  course  was  to  let 
the  issue  of  title  be  determined  by  the  ver- 
dict of  the  jury,  under  proper  Instructions 
from  the  circuit  judge  as  to  the  law.  And, 
when  the  issue  of  title  was  thus  determined, 
i^  was  for  the  circuit  judge  to  grant  or  re- 
fuse the  relief  demanded,  according  as  the 
rights  of  the  parties  might  appear.  This 
was  the  course  pursued  in  the  case  above 
cited,  which  I  am  unable  to  distingutoh,  in 
lirinciple,  from  this  case. 

I  am  not  prepared,  however,  to  assent  to 
the  doctrine  laid  down  in  the  leading  opinion 
as  to  the  question  whether  the  30-acre  tract 
of  land,  upon  which  the  judgment  debtor 
never  resided,  can,  in  the  sense  of  the  term 
"appurtenant"  as  used  in  the  constitution  of 
1868  (which,  it  is  conceded,  must  govern  this 
controversy),  be  r^rarded  as  appurtenant  fo 
another  tract  of  land,  which  he  never  owned, 
but  upon  which  he  resided  with  his  family. 
Indeed,  it  seems  to  me  premature  to  con- 
sider that  question  now,  as  the  case  falls  to 
show  that  any  such  question  was  ever  con- 
sidered or  passed  upon  by  the  circuit  judge. 
I  think,  therefore,  that  the  judgment  ap- 
pealed from,  which,  as  I  understand  it,  to 
nothing  but  a  judgment  of  nonsidt  as  to  the 
issue  of  title,  should  be  reversed,  and  the' 
case  remanded  to  the  circuit  court  for  a  new 
trial,  in  which  the  issue  of  title  should  be 
determined  by  the  verdict  of  the  jury  (un- 
less that  mode  of  trial  be  waived),  under  ap- 
propriate instructions  as  to  the  law;  and 
when  that  issue  to  determined  the  circuit 
judge  should  render  judgmoit  upon  the 
whole  case  according  to  the  rights  of  the 
t>arties  as  thus  made  to  appear. 


(47  S.  C.  430) 

MILLWBB  V.  JAY  et  at 

(Supreme  Ck>art  of  South  Carolina.     Aug.  I, 
1896.) 

Limitation  of  Aotions— Nbw  Promiss— Notb  op 
Paktnbbship  undbr  Seal  —  Powbr  of  Bz- 
BCDTOK  to  Bind  Bstatb  —  Pabt  Pa.tmbnt  of 
Claim. 

1.  Under  the  settled  rule  in  South  Carolina, 
that  where  the  statutory  period  for  bringing  ac- 
tion, counting  from  the  orinnal  accrual  of  the 
cause  of  action,  has  ezi»red  by  limitation,  a  new 
promise  is  itself  the  true  cause  of  action,  the 
origlDal  obligation  being  material  only  to  show 
the  consideration,  such  an  action  is  governed,  as 
to  limitation,  by  the  statute  in  force  and  appli- 
cable to  the  new  promise,  and  not  by  one  in 
force  and  applicable  to  the  original  obligation. 

2.  Where  tiie  original  obligation  was  undw 
seal,  a  new  promisei  arising  by  implication  from 
a  partial  payment  thereon,  creates  a  cause  of  ac- 
tion not  under  seal,  and  an  action  resting  there- 
on is  governed  by  the  statute  applicable  to 
simple  contract  debts,  although  such  statute  may 
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hare  been  enacted  after  the  ori^rinal  canae  of 
actioii  arose. 

3.  A  note  executed  m  the  name  of  a  partner- 
ship, nnder  seal,  is  not  legally  binding  on  a 
partner  wlio  did  not  sign  the  firm  name,  unless 
It  is  shown  that  he  had  Dreyiously  authorised  or 
subsequently  ratified  such  signature. 

4.  An  executor  or  administrator  cannot,  by  a 
payment  on  or  an  acknowledgment  of  a  claim 
for  whidi  his  decedent  was  not  in  fact  liable, 
create  an  obligation  for  its  payment  on  the  part 
of  his  estate. 

6.  The  provision  of  CJode  Oir.  Proc.  I  131,  be- 
\ng  a  part  of  the  sUtute  of  Umitations,  that 
"payment  of  any  part  of  principal  or  interest  is 
eqmyalent  to  a  promise  m  writing,"  is  to  be 
construed  as  appficable  for  the  purposes  of  lim- 
itation only,  and  does  not  nender  such  a  payment 
a  written  ^^romise  undo:  the  statute  of  frauds; 
and  neither  a  part  payment  by  an  administrator 
of  a  claim  against  the  estate  of  his  decedent,  nor 
a  verbal  promise  to  pay  it,  will  bind  him  indi- 
Tidually  for  its  payment. 

6.  A  statement  in  a  letter  by  the  maker  of  a 
note  that  "I  hope  we  can  agree  on  a  settlement 
of  the  note  soon,"  does  not  constitute  an  ac- 
knowledgment or  new  promise,  within  the  proyi* 
siona  of  the  statute  of  timitationa. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;  Benet,  Judge. 

Action  by  M.  O.  MlUwee  against  David  W. 
Jay,  in  his  own  right,  and  as  surviving  part- 
ner of  the  jftrm  of  Bradley  &  Jay,  and  John 
E.  Bradley  and  others,  as  executors  of  the 
will  of  William  K.  Bradley,  deceased.  Judg- 
ment of  nonsuit,  from  which  plaintiff  ap- 
peals.    AfHrmed. 

The  following  order  sets  oat  the  grounds 
on  which  a  motion  for  nonsuit  was  granted 
by  Judge  Benet:  ^This  is  an  action  upon  a 
sealed  note  signed  'Bradley  &  Jay,'  dated 
July  31,  1873,  due  one  day  after  date,  for 
$250,  with  interest  at  12  per  cent  per  an- 
nual. Upon  it  various  payments  are  alleged 
to  have  been  made,  viz.:  July  7,  1874,  $25; 
May  11«  18S0,  $5;  January  8,  1883,  $400;  and 
January  7, 1889,  $5.  The  first  two  payments 
are  alleged  to  have  been  made  by  Bradley 
&  Jay;  the  third,  by  D.  W.  Jay  and  the 
executors  of  W.  K.  Bradley,  deceased;  the 
fourth,  by  the  executors.  The  only  witness 
offered  by  plaintiff  was  Dr.  W.  B.  MlUwee, 
husband  of  plaintiff,  who  tesUfied  that  J.  B. 
'  Bradley,  one  of  the  executors,  made  the  pay- 
ment of  $400  January  8,  1883,  and  also  that 
of  January  7,  1889.,  No  other  evidence  than 
the  indorsements  on  the  note  was  offered  as 
to  the  first  two  payments.  The  defendants^ 
in  their  answer,  admit  that  the  first  two  pay- 
ments were  made  by  D.  W.  Jay,  allege  that 
the  third  payment  was  also  made  by  Jay, 
and  deny  the  alleged  payment  of  January  7, 
1889.  Tbe  action  on  the  sealed  note  being 
barred  at  the  time  this  action  was  com- 
menced, January  6,  1895,  it  is  sought  to  be 
sustained  on  the  new  promise  evidenced  by 
the  several  payments  above  stated,  and  cer- 
tain acknowledgments  by  the  defendants. 
These  alleged  acknowledgments  are  contain- 
ed in  letters  written  by  the  defendants  to 
plaintiff,  or  her  agent.  Dr.  MlUwee.  The 
first  l8  a  letter  from  W.  T.  Bradley,  one  of 
the  executors,  dated  In  November,  1393,  ur- 


ging Mm.  MlUwee  to  enforce  collection 
against  the  business  of  Bradley  &  Jay.  Next 
is  a  letter  of  December  5,  1893,  from  Jay  to 
Dr.  MlUwee,  acknowledging  that  he  made 
the  first  three  payments  above  stated,  and 
closing  with  the  expression,  1  hope  we  can 
agree  on  settlement  of  note  soon.'  Next  is 
a  letter  of  January  4  1894,  from  D.  W.  Jay 
to  MlUwee,  repudiating  his  liabiUty  on  the 
note,  by  reason  of  the  statute  of  limitations. 
I  wlU  consider  first  what  statute  is  appllca- 
.  Die  to  the  several  alleged  new  promises,«-the 
twenty-year  Umitation  in  force  at  the  date 
of  sealed  note,  or  the  six-year  limitation, 
fixed  by  .the  act  of  November  26,  1873?  If 
the  action  had  been  upon  the  sealed  note,  I 
should  have  no  hesitation  in  saying  that  the 
twenty-year  limitation  would  apply,  for  the 
Ck>de  expressly  excepts  cases  where  the  right 
of  action  has  already  accrued.  But  the  ac» 
tton  upon  the  note  is  barred,  and  it  can  -be 
sustained,  if  at  aU,  only  i^wn  the  new  prom- 
ise as  an  original,  substantive,  independent 
contract  The  original  note,  so  far  as  this 
action  is  concerned,  simply  furnishes  evi- 
dence of  consideration  for  the  new  promise. 
The  cause  of.  action,  the  breach  of  the  new 
promise,  having  axis^i  subsequent  to  the  act  . 
of  November,  1878,  the  right  of  action  neces- 
sarily had  not  acorued  at  the  time  of  its 
passage,  and  consequently  the  action  upon 
the  new  promises  are  not  within  the  excep- 
tions stated  in  the  Code.  The  statute  of 
Umitations  is  no  part  of  the  contract;  It  is 
the  lez  fori,  a  part  of  the  remedy,  and  aa 
such  within  the  control  of  the  legislature, 
and  appUcable  as  weU  to  antecedent  con« 
tracts  as  to  subsequent  ones.  I  hold,  there* 
fore,  that  each  «f  .the  alleged  new  promises 
is  subject  to  the  six-year  Umitation  ppescrib- 
ed  by  the  act  of  1873.  Thia  being  the  caise, 
the  action  is  barred  as  to  each  of  .the  new 
promises  evidenced  by  payments  except  as 
to  the  payment  made  by  J.  E.  Bradley  of 
January  7,  1889.  There  Is  nothing  In  the  let- 
ters introduced  in  evidence  to  cause  me  se- 
rious concern  as  to  their  effect  in  repelling 
the  bar  of  the  statute  e±cept  the  letter  of 
D.  W.  Jay  of  December  5,  1893.  It  wiU  be 
observed  that  this  aUeged  acknowlMgment 
was  made  after  the  bar  was  complete,  both 
as  to  the  actkHi  upon  the  last  payment 
made  by  Jay,  of  January  8,  1883,  and  is^n, 
the  note.  It  has  been  unifoimly  held  ever 
since  Young  v.  Monpoey,  2  Bailey,  278,  that 
after  the  bar  is^  complete,  an  acknowledge 
ment  to  toll  the  statute  must  be  a  distinct, 
unequivocal,  unqualified  acknowledgment  of 
the  debt  as  a  subsisting  obligation  on  the 
part  of  the  debtor.-  While  this  letter  ac- 
knowledges that  the  defendant  Jay  made 
the  payments  stated,  it  is  qualified  by  the 
expression^  *I  hope,  we  can  agree  upon,  set- 
tlement of  the  note  soon.'  So  far  from  be-, 
ing  an  acknowledgment  of  a  definite  and 
determinable  debt,  the  expression  imports 
the  contrary ,~-a  want  of  agreement  as  to  the 
amount  to  be  paid,  and  hence  does  not  repel 
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the  bai^  of  the  statute.  There  is  nothing  ^se 
In  the  testimony  that  can  repel  the  bar  of 
the  statute  so  far  as  D.  W.  Jay  is  con- 
cerned. As  to  the  executors,  the  letters  in- 
troduced are  insufficient  to  repel  the  bar  of 
the  statute.  The  witness  MlUwee  testifles 
that  he  held  two  notes,— one  against  J.  B. 
Bradley,  indlyidually,  and  the  one  in  this 
suit;  that  he  met  J.  B.  Bradley  on  the  street, 
and  told  him  that  he  wanted  a  payment  on 
the  note  his  wife  held  against  Bradley  & 
Jay,  to  keep  it  from  going  out  of  date,  where- 
upon J.  B.  Bradley  handed  him  five  dollars. 
This  was  on- 7th  January,  1889.  I  think, 
when  it  is  sought  to  create  a  new  promise, 
or  to  make  a  contract  to  bind  an  estate  by 
an  executor,  it  must  be  shown  that  the  pay- 
ment was  made  by  him  as  executor,  and 
upon  a  debt  of  the  testator,  which  he  was 
bound  as  executor  to  pay.  This  the  plaintiff 
has  failed  to  show.  ESren  if  it  should  ap- 
pear positirely  that  on  January  7,  1889,  J.  E. 
Bradley,  as  executor,  made  this  payment  of 
fire  dollars  on  the  Bradley  &  Jay  note,  1 
should  hold  that  it  would  be  insufficient  to 
toll  the  statute.  An  executor  has  no  power 
to  create^  an  obligation  against  his  testator's 
estate.  The  nonsuit  should  therefore  be 
granted,  and  it  is  so  ordered." 
To  such  order  plaintiff  excepted: 
'*(!)  Because  there  was  sufficient  testimony 
to  go  to  the  Juiy,  and  It  was  error  to  grant  the 
ncmsult  <2)  Because  it  was  error  to  hold 
that  the  act  of  1873  goyemed  the  case,  when 
It  is  respectfully  submitted  that  the  case  is 
controlled  by  the  statute  of  limitations  of 
1870.  (8)  Because  it  was  error  to  hold  that 
the  lett^ns  introduced  in  evidence  by  the 
plaintiff  were  not  sufficient  to  charge  the  de- 
fendants under  a  new  promise.  (4)  Because  it 
was  error  to  hold  that  the  payment  of  flye 
dollars  by  one  of  the  executors  of  January  7, 
18t$9,  was  not  sufficient  eyldence  of  a  new 
promise  to  go  to  the  jury.  (5)  Because  it  was 
error  to  hold  that  an  executor  could  not 
charge  his  testator's  estate  by  making  a  pay- 
ment on  a  note  of  said  testator.  (6)  Because 
it  was  error  not  to*  hold  that  by  making  the 
payment  of  January  7,  1889,  the  executors 
bound  themselyes  personally  eyen  if  it  Was 
not  sufficient  to  bind  the  estate.  (7)  Because 
it  was  error  in  his  honor  to  hold  that  the 
plaintiff  had  failed  to  proye  that  the  payment 
was  made  by  J.  B.  Bradley  as  executor,  and 
upon  a  debt  of  his  testator  which  be  was 
bound  as  executor  to  pay;  there  being  suffi- 
cient eyldence  on  all  of  those  points  to  go 
to  the  jury.  (8)  Becanse  his  honor  erred  in 
holding  that  the  letter  of  D.  W.  Jay  of  Decem- 
ber 5,  189B,  was  not  a  sufficient  acknowledg- 
ment to  take  the  case  out  of  the  statute  of 
limitations.'* 

Graydon  &  Graydon;  for  appellant.  Coth- 
ran,  Perrin  &  (Dothran,  for  respondents. 

McIVBR,  O.  J.  For  a  proper  understanding 
of  the  questions  raised  by  this  appe^  it  will 
be  necessary  to  make  a  somewhat  fuller  state- 


ment of  the  pleadings  in  thfs  action,  wblcb 
was  commenced  on  the  15th  of  January,  than 
is  usual  in  cases  like  this.  The  plaintiff,  in 
the  first  paragraph  of  her  complaint,  alleges 
that  on  the  81st  of  July,  1875  (which  is  manl- 
fesUy  a  misprint  for  1873),  the  testator,  WU- 
11am  K.  Bradley,  and  the  defendant  Dayld 
W.  Jay  were  doing  business  as  partners  In 
trade  under  the  .firm  name  of  Bradley  &  Jay. 
In  the  second  paragraph  the  allegation  is  that 
on  the  31st  day  of  July,  1875  (again  manifest- 
ly a  misprint  for  1873),  the  said  Bradley  & 
Jay  made  and  delivered  to  one  A.  L.  McCaslan 
their  note  under  seal  whereby  they  promised 
to  pay  said  A.  Ij.  McCaslan  or  bearer,  one  day 
after  said  date,  the  sum  of  $250,  interest  at 
the  rate  of  12  per  centum  per  annum.  In  the 
third  paragraph  plaintiff  alleges  that  on  the 
7th  day  of  July,  1874,  the  said  Bradley  A  Jay 
made  a  promise  to  pay  the  amount  specified  in 
said  note  by  paying  to  the  plaintiff  the  sum 
of  $25,  and  having  the  same  credited  on  said 
note.  In  the  fourth  paragraph  the  allegation 
is  that  on  the  11th  of  May,  1880,  the  said 
Bradley  &  Jay  made  a  new  promise  to  pay 
what  was  due  on  said  note  by  paying  to  the 
plaintiff  the  sum  of  five  dollars,  and  having 
the  same  credited  on  said  note.  In  the  fifth 
paragraph  the  allegation  is  that  the  said 
William  K.  Bradley,  some  time  during  the 
year  1882,  died,  leaving  a  will,  by  which  the 
defendants  named  as  such  were  appointed  the 
executors  thereot;  and  in  the  sixth  paragraph 
it  is  alleged  that  the  persons  named  as  sucl} 
duly  qualified  as  executors  of  the  will  of  the 
said  William  K.  Bradley.  In  the  seventh 
paragraph  it  Is  alleged  that  on  the  8th  of 
January,  1888,  the  said  def^dants  made  a 
new  promise  to  pay  to  the  plaintiff  the 
amdunt  due  on  said  note  by  paying  to  the 
plaintiff  the  sum  of  $400,  and  having  the  same 
credited  on  the  said  note.  The  allegation  In 
the  eighth  paragraph  is  that  on  the  7th  day 
of  January,  1880,  the  defendants  named  as 
executors  of  the  will  of  William  K.  Bradley 
made  a  new  promise  to  pay  what  was  due  on 
said  note  to  the  plaintiff  by  paying  to  the 
plaintiff  the  sum  of  five  dollars,  and  haying 
the  same  credited  on  the  said  note.  In  the 
ninth  paragraph  It  is  alleged  that  the  de- 
fendant David  W.  Jay,  on  the  5th  of  De- 
cember, 1883,  made  an  acknowledgment  In 
writing  that  the  debt  evidenced  by  said  note 
was  due.  In  the  tenth  paragraph  the  allega- 
tion is  that  said  David  W.  Jay,  on  the  4th 
of  January,  1894,  made  a  similar  acknowledg- 
ment in  writing.  In  the  eleventh  paragraph 
it  is  alleged  that  on  the  24th  day  of  Novem- 
ber, 1893,  the  defendants  named  as  executors 
made  a  similar  acknowledgment  in  writing. 
In  the  twelfth  paragraph  it  is  alleged  that  the 
plaintiff  is  now  the  legal  owner  and  hold^  of 
said  note,  and  that  no  part  thereof  has  been 
paid,  except  as  above  stated.  To  this  com- 
plaint the  defendant  t)tfvid  W.  Jay  and  the 
executors  of  William  K.  Bradley  filed  sepa- 
rate answers,  but,  as  they  set  up  the  same 
defenses,  the  answer  of  Jay  is  the  only  one 
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Bet  out  In  the  "oese.**  In  that  answer  the  al« 
legations  made  in  the  first,  fifth,  and  sixth 
paiagraphs  of  the  complaint  are  admitted, 
but,  as  those  allegations  relate  only  to  the 
partnership  formerly  existing  between  W.  K. 
Bradley  and  Darid  W.  Jay,  to  the  death  at 
Bradley,  and  the  appointment  and  qualifica- 
tion of  his  exeentora,  they  hare  no  bearing 
upon  the  points  raised  by  this  appeal.  In  the 
second  paragraph  of  the  answer  all  the  other 
allegations  of  the  complaint  are  distinctly  de- 
nied. The  third  paragraph  of  Jay*8  answer 
is  in  these  words;  'That  the  note  referred  to 
la  the  compULini  was  a  sealed  note,  signed  in 
the  firm  name  by  the  defendant  D.  W.  Jay, 
without  preTions  authority  or  subsequent  rat- 
ification on  the  part  of  W«  K.  Bradley,  and 
was  at  no  time  binding  upon  any  one  but  the 
defendant  D.  W.  Jay  in  his  individual  ca- 
pacity." In  the  fourth  paragraph  of  the  an- 
swer It  is  alleged  that  the  payment  on  said 
m»te  referred  to  in  the  third  paragraph  of  the 
complaint  was  made  by  the  defendant  D.  W. 
Jay.  In  the  fifth  paragraph  of  the  auawer  the 
same  allegation  is  made  as  to  the  payment 
referred  to  In  the  fourth  paragraph  of  the 
complaint  In  the  sixth  paragraph  of  ithe 
answer  a  similar  allegation  Is  made  as  to 
the  payment  referred  to  in  the  seventh  para- 
graph of  the  complaint.  The  answer  set  up 
as  a  defense  to  each  and  all  of  plaintifTs  al- 
leged causes  of  .action  the  statute  of  limita- 
tions. The  answer  also  set  up  as  a  defense 
by  way  of  counterclaim,  certain  demands  in . 
the  form  of  open  accounts  existing  in  favoi 
of  Bradley  &  Jay  against  A.  J.  McCaslan,  the 
payee  of  the  note  above  referred  to,  before 
and  at  the  time  he  transferred  said  note  to 
plaintiff;  but,  as  these  matters  do  not  seem 
to  affect  the  points  raised  by  this  appeal, 
tbey  need  not  be  further  referred  to. 

The  note  above  referred  to,  upon  which  the 
several  payments  referred  to  In  the  complaint 
were  indorsed,  was  offered  in  evidence,  but 
there  was  no  testimony  tending  to  show  who 
signed  the  name  of  Bradley  &  Jay  to  that  note, 
nor  was  there  any  testimony  adduced  tending 
to  show  that  W.  K.  Bradley  bad  ever  in  any 
way  either  recognized  or  affirmed  or  ratified 
the  contract  purporting  to  have  been  made  by 
said  note,  nor  to  show  that  the  proceeds  of 
such  note  ever  inured  to  the  benefit  of  W.  K. 
Bradley,  of  Bradley  &  Jay.  What  such  note 
was  given  for,  or  by  whom  it  was  made,  is 
not  disclosed  by  the  testimony,  except  that. 
Jay,  in  his  answer,  says  that  he  signed  the 
name  of  Bradley  &  Jay  to  the  note;  but  at  the 
same  time  he  says  that  he  did  so  "without 
previous  authority  or  subsequent  ratification 
on  the  part  of  W.  K.  Bradley,  and  was  at  no 
time  binding  upon  any  one  but  the  defendant 
D.  W.  Jay  in  his  individual  capacity."  The 
only  witness  introduced  by  the  plaintiff  was 
Dr.  W.  B.  MUwee,  the  husband  of  the  plain- 
tiff, and  his  testimony  !s  set  out  at  length  hi 
the  "case,"  but  it  is  too  long  for  insertion  here; 
and,  indeed,  under  the  view  which  we  take 
of  the  case,  we  do  not  regard  his  testimony  as 


mstpriftl  Plahntlfl  Sntroduced  certain  letters 
of  D.  W.  Jay  and  W.  K.  Bradley  as  evidence 
of  the  several  acknowledgments  referred  to 
in  the  ninth,  tenth,  and  eleventh  paiagregphs 
of  the  complaint,  and  for  the  same  purpose, 
against  the  objection  of  defendants,  was  vi&> 
mltted  to  introduce  a  letter  of.  J.  B.  BiisuUey, 
which  was  not  referred  to  in  the  comphiint 
The  case  was  heard  by  his  honor.  Judge  Benet, 
who,  at  the  close  of  the  testimony  in  behaU 
of  the  plaintiff,  granted  a  motion  for  a  non- 
suit by  an  order  which  is  set  out  in  the  Vcase," 
which  should  be  Incorporated  hi  the  report  of 
this  case.  From  this  order  the  plahitiff  ap- 
peals upon  the  several  grounds  set  out  in  the 
record,  which  should  likewise  be  incorporated 
in  the  report  of  this  case. 

We  do  not  propose  to  consider  these  grounds 
seriatim,  but  will  rather  proceed  to  consider 
and  determine  what  we  regard  as  the  con- 
trolling questions  presented  by  the  appeal.  If 
the  plaintiff's  cause  of  action  in  this  case 
should  be  r^^ded  as  the  breach  of  a  promise 
evidenced  by  the  note  under  seal,  then  the  ac- . 
tion  would  be  clearly  barred  by  the  statute  of 
Umitations;  for,  as  the  law  stood  at  the  time 
when  such  promise  was  made,— 31st  •  of  July, 
1873,~«n  action  f gr  the  breach  of  a  pronaise, 
evidenced  by  a  note  imder  seal,  was  barred 
if  not  commenced  within  20  years  after  the 
right  of  action  accrued.  Code  1870.  Now, 
in  this  easethe  right  of,  action  for  the  breach 
of  the  promise  evidenced  by  the  note  mani- 
festly accrued  in  August,  1873,  the  amount 
mentioned  in  the  note  being  payable  otie  day 
after  the  date  thereof  (31st  July,  1873),  and 
such  an  action  was  barred  in  August,  1893,— 
more  than  a  year  before  this  action  was  com- 
menced,—and  hence  beyond  all  question  the 
plea  of  the  statute  of  limitations  was  a  bar  to 
the  action  for  the  breach  of  the  promise  evi- 
denced by  the  note.  If,  however,  this  action 
should  be  regarded,  as  was  doubtless  intended, 
as  an  action  on  the  new  promises  implied  by 
the  several  payments  set  out  in  the  complaint, 
or  l^  the  alleged  acknowledgments  therein  set 
out,  then  it  becomes  necessary  to  inquire 
whether  the  action  was  barred  by  the  statute 
on  any  or  all  of  the  new  promises  implied  by 
such  payments  or  acknowledgments.  First, 
as  to  the  payments,  it  will  be  observed  that  all 
of  these  payments  were  made  after  the  amend- 
ment of  the  original  Code  of  1870  by  the  act 
of  25th  November,  1873  (the  first  of  these  pay- 
ments having  been  made  on  the  7th  of  July, 
1874),  whereby  the  period  within  which  an  ac- 
tion for  a  breach  of  promise  evidenced  by  a 
note  under  seal  was  reduced  from  20  to  6 
years;  and  as  none  of  these  payments  except 
the  last  are  alleged  to  have  been  made  within 
six  years  before  the  commencement  of  this 
action,  it  is  quite  manifest  that  the  action,  if 
regarded  as  based  upon  any  of  the  new  prom- 
ises except  the  last,  which  will  hereinafter  be 
separately  considered,  would  be  barred  by  the 
statute  of  limitations.  It  is  quite  true  that 
under  some  of  the  former,  decisions  in  this 
state  which  have  been  dted  by  counsel  for  ap- 
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peUants,  In  which,  as  was  afterwards  shown, 
an  Incorrect  view  of  the  statute  of  limitations 
bad  been  taken,  the  result  above  announced 
might  have  been  doubted;  but  since  the  lead- 
ing case  of  Smith  y.  Caldwell,  15  Rich.  Law, 
365,  in  which  the  law  upon  the  subject  was 
reviewed,  and  certaUi  definite  principles  were 
distinctly  laid  down,  followed  by  Walters  v. 
Kraft,  23  S.  0.  578,  Fleming  v.  Fleming,  33 
S.  O.  505,  12  S.  E.  257,  Sepaugh  v.  Smith,  35 
S.  O.  613,  14  S.  E.  d39,  and  Park  v.  Brooks, 
38  S.  C.  300,  17  S.  E.  22,  and  recognized  in 
many  other  cases,  it  must  be  regarded  as  the 
settled  law  of  this  state  "that  where  the 
statutory  period,  counting  from  the  original  ac- 
crual of  action,  eiq)ired  before  commencement 
of  the  suit,  a  promise  shown  for  the  purpose 
of  opposing  the  plea  of  the  statute  Is  itself  the 
true  cause  of  action;  and  this  whether  sach 
promise  was  made  before  or  after  the  expira- 
tion of  the  period  Just  mentioned.  If  before, 
the  legal  ability  was  its  consideration;  if  aft* 
er,  the  moral  obligation."  This  later  and  more 
correct  view  of  the  statute  of  limitations  was 
not  only  in  strict  conformity  to  the  express 
language  of  the  statute  as  found  in  the  old 
statute  as  well  as  in  our  Code,  but  was  im- 
peratively demanded  by  the  express  terms  of 
the  statute  as  shown  in  Walters  v.  Kraft,  su* 
pra,  at  pages  580,  581.  If,  then,  the  action 
must  be  regarded  as  an  action  for  the  breach 
of  the  new  promise  implied  from  the  payment, 
without  any  reference  whatever  to  the  original 
promise  evidenced  by  the  note,  except  for  the 
purpose  of  finding  a  consideration  for  the  new 
promise  (Hayes  v.  Clinkscales,  9  8.  C.  450; 
Fleming  v.  Fleming,  supra),  then  the  inquiry 
would  be,  when  did  the  right  of  action  accrue 
for  the  breach  of  such  new  promise?  And  if 
the  action  was  not  commenced  within  six  years 
thereafter  (as  it  was  not),  it  would  be  bar- 
red by  the  statute,  for  two  reasons:  (1)  Be- 
cause, by  the  express  terms  of  the  act  of  25th 
November,  1873,  passed  before  such  new  prom- 
ise was  made,  and,  of  course,  before  any 
breach  thereof,  and  hence  before  the  right  of 
action  accrued,  the  statutory  limit  was  reduced 
to  six  years,  even  if  the  new  promise  had  been 
made  under  seal ;  (2)  because  such  new  promise 
was  not  under  seal,  but  a  mere  simple  con- 
tract, upon  which  the  action  would  be  barred 
in  six  years,  even  under  the  original  Code  of 
1870.  From  these  views  it  follows  that  if  the 
action  be  considered  as  an  action  upon  either 
one  of  the  new  promises  implied  by  the  first 
of  three  payments,  It  must  be  held  barred  by 
the  statute  of  limitations  which  was  pleaded 
in  each  one  of  those  causes  of  action,  as 
against  all  of  the  defendants. 

We  come  next  to  the  consideration  of  the 
eifect  of  the  payment  alleged  to  have  been 
made  by  the  executors  of  William  K.  Brad- 
ley on  the  7th  of  January,  1889,  which  stands 
upon  a  different  footing,  as  that  payment  was 
alleged  to  have  been  made  within  six  years 
before  the  commencement  of  this  action,— 
the  action  having  been  commenced  on  the 
5th  of  January,  1885,  two  days  before  the  ex- 


piration of  the  six  years.  As  we  have  seen, 
the  allegation  in  the  complaint  in  respect  to 
this  payment  was  distinctly  denied  in  the 
answer,  and  the  only  evidence  adduced  to 
prove  this  allegation  was  the  testimony  of 
Dr.  Milwee,  the  husband  of  the  plaintiff,  in 
which  he  says  that  the  payment  was  made 
by  John  B.  Bradley,  one  of  the  executors; 
and,  although  his  testimony  as  to  the  fact 
that  such  payment  was  made  by  John  E. 
Bradley  as  executor  is  somewhat  indefinite 
and  shadowy,  yet  we  will  assume,  for  the 
purpose  of  the  inquiry,  that  there  was  some 
testimony  tending  to  show  that  the  payment 
was  intended  to  be  made,  and  was  made,  for 
the  estate  of  W.  K.  Bradley.  But  ev&i  this 
assumption  is  very  far  from  authorizing  the 
hiference  that  any  liability  was  thereby  cre- 
ated against  the  estate.  It  is  too  well  settled 
to  need  the  citation  of  authority  to  show  that 
an  executor  has  no  power  to  create  a  debt 
agahist  the  estate  of  his  testator.  To  bind 
the  estate  of  the  testator,  it  would  be  neces- 
sary to  s^ow  that  the  debt  upon  which  such 
payment  was  made  was  a  subsisting  valid  ob- 
ligation of  the  testator;  and  of  this  there 
was  not  a  particle  of  evidence.  The  original 
note  was  signed  with  the  name  of  Bradley  Sc 
Jay,  a  firm  of  which  Bradley  seems  to  have 
been  a  member;  yet  the  note,  being  under  seal, 
was  not  legally  binding  upon  any  one  except 
the  person  who  signed  the  firm  name  (Sibley  v. 
Young,  26  S.  O.  415,  2  S.  ^.  314),  unless  it  be 
shown  that  the  other  partner  hfd  previously 
authorized  or  subsequently  ratified  such  sig- 
nature; and  of  this  there  was  no  evidence 
whatever.  Indeed,  although  the  testator,  W. 
K.  Bradley,  lived  for  about  nine  years  after 
the  execution  of  the  note,  there  was  no  evi- 
dence even  tending  to  show  that  W.  K.  Brad- 
ley ever  knew  or  had  even  ever  heard  of  such 
a  note.  So  that  it  is  quite  clear  that  under 
the  evidence  in  this  case  it  cannot  be  held 
that  W.  K.  Bradley  ever  was  liable  on  the 
note.  If,  therefore,  John  B.  Bradley  had,  at 
the  time  this  payment  was  made,  undertaken, 
in  the  most  explicit  terms,  to  fix  upon  the  es- 
tate of  his  testator  a  liability  for  the  amount 
of  the  note,  he  would  have  been  powerless  to 
do  so.  It  was  contended,  however,  in  the  ar- 
gument here,  that  even  if  John  B.  Bradley, 
by  this  payment,  failed  to  fix  any  liability 
ui)on  the  estate  of  his  testator^  yet  he  did 
thereby  create  a  liability  upon  himself  per- 
sonally. There  are  at  least  two  conclusive 
answers  to  this  position:  (1)  The  plaintllT, 
neither  by  her  complaint  nor  by  her  evidence, 
makes  any  such  case  against  John  B.  Brad- 
ley personally.  On  the  contrary,  both  by  her 
complaint  and  by  her  evidence  the  plaintiff 
distinctly  negatives  any  such  claim  against 
John  B.  Bradley  personally.  (2)  But,  in  ad- 
dition to.  and  aside  from  this,  the  statute  of 
frauds  presents  an  Insuperable  bar  to  any 
such  claim.  It  is  not  pretended,  and  cannot 
be  pretended,  that  John  B.  Bradley  ever  was 
personally  liable  for  the  amount  mentioned  Iq 
the  note;   and  if  he  had  made  verbally  xtho* 
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moat  explicit  and  oneauivocal  pronUse  to  pay 
the  amount  seoured  by  that  note,  it  would 
baye  been  a  promise  to  pay  the  debt  of  an- 
other, against  which  the  statute  of  frauds 
would  have  been  a  complete  protection,  un- 
•leas  such  promise  had  been  in  writing,  signed 
by  him.  It  is  insisted,  however,  that  the 
change  in  the  phraseology  of  the  statute  ef- 
fected by  the  act  of  1882,  whereby  it  is  de-. 
dared  that  "payment  of  any  part  of  principal 
ov  interest  is  equivalent  to  a  promise  in  writ- 
ins,"  meets  this  objection.  We  cannot  ac- 
cept any  such  constmction  of  the  statute,  for 
the  language  above  quoted  is  taten  from  the 
latter  part  of  section  131  of  the  Code  of 
Civil  Procedure,  in  the  previous  portion  of 
which  the  goieral  declaration  is  made  that 
no  promise  or  acknowledgment  shall  be  sulti- 
dent  to  take  a  case  oat  of  the  operation  of 
the  statute  of  Ihnltations  unless  the  same  be 
in  writing;  and  the  sole  object  of  the  lan- 
guage quoted  was  to  qualify  this  general  dec- 
-  laiation.  It  certainly  was  not  Intended  to 
operate  as  a  repeal  of  any  portion  of  the 
statute  of  frauds,  which  is  in  no  way  alluded 
to,  either  in  the  section  from  which  the  quo- 
tation is  taken  or  in  the  title  in  which  the 
sectian  is  found.  The  construction  contended 
for  would  lead  to  this  extraordinary  (not  to 
ufie  a  harsher  term)  result:  that  If  a  friend, 
from  pure  motives  of  kindness,  should  make  a 
payment  of  $5  on  the  note  of  another  for  $1,- 
000,  he  would  thereby  r^der  himself  liable 
for  the  whole  amount  of  the  note. 

It  only  remains  to  consider  the  effect  of  the 
so-called  ''written  acknowledgnlents"  con- 
tained in  the  letters  offered  in  evidence.  So 
far  as  the  acknowledgments  alleged  to  have 
been  made  in  the  letter  of  21th  of  November, 
1803,  from  W.  T.  Bradley  to  the  plaintiff,  is 
ctmcemed,  that  is  disposed  of  by  what  we 
have  already  said  in  considering  the  effect  of 
the  payment  alleged  to  have  been  made  by 
the  executors  on  the  7th  of  January,  1888. 
If,  as  we  have  seen,  the  executor  had  no  pow« 
er  to  create  a  debt  against  the  estate  of  his 
testator,— for  which  there  is  not  the  slightest 
evidence  that  the  testator  ever  was  liable,— 
surely  no  acknowledgment  by  the  executors 
at  any  such  no-ctdled  ''debt,"  even  if  made  in 
the  most  explicit  terms,  could  fix  upon  the  esr 
tate  of  the  testator  any  legal  liability.  Be- 
sides, the  terms  of  that  letter,  so  far  from 
showing  any  acknowledgment  of  liability  on 
the  part  of  the  estate,  rather  show  to  the  con- 
trary. 

We  will  next  consider  the  effect  of  the  let- 
ters of  the  defendant  D.  W.  Jay  to  Dr.  W. 
B.  Billwee;  the  first  dated  5th  of  December, 
1883,  and  the  second  bearing  date  4th  Jan- 
uary, 1804.  In  the  first  of  these  letters,  Jay, 
after  saying  that  he  had  seen  a  copy  of  the 
note  with  the  credits  indorsed,  proceeds  as 
follows:  '1  made  payment  July  7,  1874, 
$25.00.  I  made  payment  May  11,  1880,  |6. 
I  bad  J.  B,  B.  make  payment  Jan.  8,  1883, 
$400.  Please  let  n^e  know  who  made  pay* 
ment  Jan.  7th,  1888,  of  $6^  as  I  see  thwe  is 


oAe  of  that  date.  I  received  yours  of  25th 
Nov.  I  hope  we  can  agree  on  a  settlement 
of  the  note  soon."  How  this  language  can 
be  ccHistnied  as  such  an  explicit  acknowl- 
edgment as  would  imply  a  promise  to  pay 
the  balance  on  the  note  it  is  difficult  to  con- 
oeive.  Although  Jay,  when  he  wrote  this 
letter,  had  before  him  a  copy  of  the  note, 
with  all  the  credits  indorsed,  from  which  It 
would  .be  a  very  simple  matter  of  calcula- 
tion to  ascertain  the  balance  due,  if  there 
were  no  other  element  to  be  considered,  yet, 
instead  of  making  any  acknowledgment 
that  the  balance  thereon  was  due,  or  any 
promise  to  pay  the  same,  he  .says,  "I  hope 
we  can  agree  on  settlement  of  note  soon." 
If  the  balance  were  admitted,  as  could  be 
shown  by  a  simple  calculation,  why  should 
Jay  express  a  hope  that  they  could  agree  on 
a  settlement?  Did  iK>t  this  necessarily  im- 
ply that  thece  were  other  elements  to  be 
considered  upon  Which  Jay  expressed  the 
hope  that  they  might  agree?  And  that, 
th^re  were  other  elements  is  distinctly 
shovm  by  the  terms  of  the  second  letter,— 
4th  of  January,  1884,— in  which  Jay  uses 
this  language:  'Tou  see  from  W.  T>  Brad- 
ley's letter  to  me  that  the  note  Cousin  Fatie 
[the  plaintifn  holds  against  Bradley  &  Jay 
is  invalidated  by  the  last  credit  it  has  on  it. 
As  Unde  Aleck  McCaslan's  heirs  set  me  a 
precedent  (but  one  to  carry  out  only  with 
them)  'not  to  pay  if  invalidated  by  lapse  of 
time  or  otherwise,'  I  claim  invalidity  of  the 
A.  L.  McCaslan  note,  and  am  not  willing  to 
pay  it.  I  would  be  pleased  to  have  you 
come  down,  and  let  us  talk  the  matter  over. 
You  may  not  know  anything  about  Unde 
Aleck's  hdrs  an4  my  troubles,  as  this  all 
took  place,  I  think,  /before  you  entered  the 
family.  Ck>nsin  Patie  can  tell  you  if  you 
wish  to  know.  I  only  say  from  my  reckon- 
ing, at  Uncle  Aleck's  death  there  was  but 
little  due  either  way,  induding  this  note," 
Surely,  this  letter  ccmtains  no  acknowledg- 
ment of  any  balance  due  on  the  note,  fh>m 
which  any  promise  to  pay  the  same  could 
be  implied;  and,  on  the  contrary,  it  shows 
that  Jay  distinctly  repudiated  any  liability 
on  the  note.  The  most  that  can  be  said  as 
to  these  two  letters,  whether  considered  sep- 
arately or  together,  is  that  Jay  was  willing 
to  come  to  a  settlement,  provided  certain 
claims  which  he  held  against  McGaslan  (the 
payee  of  the  note),  which,  it  seems,  had 
been  repudiated  by  the  heirs  of  McC>aslan 
as  barred  by  the  statute  of  limitations, 
should  be  brought  into  the  settlement  It  is 
very  clear  that  these  two  letters,  whether 
considered  together  or  separately,  furnish  no 
evidence  of  any  such  acknowledgment  of  the 
balance  apparently  due  on  the  note  as  would 
iJoapiy  a  promise  to  pay  the  same;  but,  on 
the  contrary,  these  letters  only  show  a  will- 
ingness on  the  part  of  Jay  to  come  to  a  full 
and  fair  settlement  of  all  the  transactions 
with  McCSaslan,  the  payee  of  the  note.  Which, 
being  under  seal,  and  therefore  not  nego- 
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ttable,  was  subject  to  any  defenses  which 
conld  be  interposed  against  the  original 
payee.  We  are  unable,  therefore,  to  dis- 
cover any  error  upon  the  part  of  the  circuit 
judge  in  granting  the  motion  for  a  nonsuit 
There  is  another  letter  which  has  been 
commented  on  in  the  argument  here,  and 
which  ought,  perhaps,  to  recelTe  some  notice. 
That  is  a  letter  from  the  defendant  J.  B. 
B^dley  to  the  plaintiff,  bearing  date  Sep- 
tember 23,  1882,  in  which  the  writer,  after 
saying  that  he  knew  but  little  about  the  mat- 
ter, and  that  those  of  the  family  with  whom 
he  had  conferred  were  willing  to  do  what 
Is  right  in  the  case,  uses;  this  expression: 
"The  estate  will  shoulder  Its  part  of  the 
note  without  any  litigation."  When  that  let- 
ter was  offered  in  evidence,  defendants' 
counsel  objected  t6  its  admlssibilily,  but  the 
objection  was  overruled;  and  the  letter  was 
read  in  evidence.  Inasmuch  as  that  letter 
was  in  no  way  alluded  to  in  the  complaint, 
and  was  not  alleged  therein  to  be  one  of  the 
several  acknowledgments  relied  on  as  Im- 
plying a  new  promise,  to  pay  the  balance  ap- 
parently due  on  the  note,  we  think  that  the 
letter  was  clearly  inadmissible,  as  much  so 
as  if  the  plaintiff  had  offered  another  note  in 
evidence  which  was  not  mentioned  in  the 
complaint  But  waiving  this,  and  assum- 
ing that  the  letter  was  admissible,  it  fur- 
nishes no  support  for  the  plaintiff's  action, 
for  two  reasons:  (1)  Because,  even  If  that 
letter  should  be  regarded  as  constituting 
such  an  acknowledgment  as  Would  imply  a 
promise  to  pay  the  balance  appearing  to  be 
due  on  the  note,  the  action  on  such  promise 
would  dearly  be  barred. by  the  statute  of 
limitations;  (2)  because,  as  we  have  seen, 
J.  E.  Bradley,  as  executor,  had  no  power  to 
create  a  debt  against  his  testator  by  ac- 
knowledging his  liability  on  the  note,  which 
it  Is  not  shown  that  the  testator  ever  made, 
or  ever  acknowledged  in  his  lifetime,  or 
ever  even  knew  anytiiing  of.  The  judgment 
of  this  court  is  that  the  judgment  of  the  circuit 
court  be  affirmed. 


(93  Va.  854) 

BETTHBL  et  al.  v.  SALEM  IMP.  00. 

(Supreme  Court  of  Appeals  of  Virginia.     July 
9.  1896.) 

Damagbs— Bbbach  op  Contract. 

Plaintiff  contracted  to  manufacture  for  de- 
fendant a  certain  number  of  bricks,  for  which 
defendant  agreed  to  pay  in  installments  as  the 
bricks  were  delivered.  Held^  that  for  failure 
on  defendant's  part  to  pay  the  installments, 
thereby  rendering  it  necessary  for  plaintiff  to 
abandon  the  manufacture  of  the  bricks,  for 
want  of  funds,  plaintiff  could  recover  only  the 
amount  of  the  unpaid  installments,  with  inter- 
est, and  not  the  amount  of  profits  he  would  have 
earned  if  he  had  completed  the  contract. 

Brror  to  circuit  court,  Boanoke  county; 
Henry  S.  Blair,  Judge. 

Action  by  George  W.  Bethel  &  Go.  against 
the   Salem   Improvement   Company*     Therd 


was  a  judgment  for  plaintiffs,  and  they  bring 
error.     Affirmed. 

G.  W.  &  L.  d  Hansbrough  and  Scott  & 
Staples,  for  plaintiffs  in  error.  R.  H.  Logan, 
A.  B.  Pugh,  and  Phlegar  &  Johnson,  for  de- 
fendant in  error. 

KBITH,  P.  On  the  20tfa  of  January,  1891« 
the  Salem  Improvement  Company  entered  in- 
to a  contract  under  seal,  with  George  W. 
Bethel  &  Co.,  by  which  the  latter  agreed  to 
make  and  bum  for  the  former  1,900,000  bricks 
during  the  summer  of  1891;  the  Salem  Im- 
provement Company  agreeing  to  pay  $&60 
per  1,000  for  the  bricks  in  the  kiln,  provided 
'*the  brick  should  not  run  less  than  two- 
thirds  well-bumed,  bard  bricks;  that  the 
bricks  are  to  be  examined  when  the  kiln  la 
burned,  and,  if  approved  by  the  Salem  Im- 
provement Company,  it  is  to  pay  Geo.  W. 
Bethel  &  Co.  for  three-fourths  of  their  value, 
at  the  price  aforesaid,  bat  If,  upon  opening 
the  kiln  and  hauling  the  bricks,  they  are 
found  to  be  imperfect,  and  not  equal  to  the 
standard  above  named,  the  Salem  Improve- 
ment Company  shall  have  the  power  of  re* 
jectlng  them."  George  W.  Bethel  &  Co., 
under  this  contract,  burned  803,491  bricks, 
and  received  therefor  $3,212.81.  A  disagree- 
ment having  arisen  between  the  parties  as  to 
their  rights  under  this  contract,  G.  W.  Bethel 
&  Co.  on  thQ  5th  day  of  March,  1802,  brought 
an  action  of  covenant  against  the  Salem  Im- 
provement Company,  and  after  setting  out  in 
their  declaration  the  terms  of  the  contract 
just  stated, 'and  referring  to  the  contract  it- 
self for  the  complete  provisions  thereof,  they 
aver  that,  except  in  so  far  as  they  have  been 
prevented  by  the  defendant,  they  have  al- 
wajrs  well  and  truly  perfdrmed  all  things  In 
the  said  contract  on  their  part  to  be  done,  ac- 
cording  to  its  tenor  and  effect,  but  that  the 
defendant  has  not  hitherto  performed  and 
kept  its  covenants  in  the  said  contract  con- 
tained,'according  to  tbe  true  Intent  and  mean- 
ing of  the  same,  "in  this:  that  after  the  said 
plaintiffs  had,  according  to  the  tenor  of  the 
contract  aforesaid,  manufactured  803,491 
bricks,  and  when  they  were  proceeding  with 
the  manufacture  of  the  residue  of  the  said 
1,500,000  bricks,  the  said  defendant  notified 
the  plaintiffs  that  it  would  not  purchase  any 
more  of  the  said  bricks  than  had  already  been 
made,  and  to  discontinue  the  manufacture  of 
the  same,  and  that  the  said  d^endant,  al- 
though the  said  803,491  bricks,  made  ac- 
cording to  this  cimtract,  were  kilned  on  the 
said  pr^nises  according  to  the  provisions  of 
the  said  contract,  the  said  defendant  hath  not 
paid  to  the  said  plaintiffs  the  sum  of  ^.50 
per  thousand  for  1,500,000  bricks  above  men- 
tioned, nor  any  part  of  said  sum,  except  the 
sum  of  $3,212Jil,  whereby  the  plaintiffs  have 
been  damaged  on  axxxmnt  of  the  failure  to 
pay  for  the  bricks  actually  manufactured  as 
aforesaid,  by  the  outlay  necessarily  Incurred 
by  them  in  the  preparation  for  the  manufac^' 
ture  of  the  reaidue  6f  the  said  bricks,  and  the 
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fkffare  of  the  defendant  to  allow  the  plaln- 
tifBB  to  continue  the  mannfactore  of  the  rad- 
due  of  the  said  1,600,000  bridts,  or  to  pay  the 
plaintuni  their  reasonable  profit,  to  wit,  the 
snm  of  $3  per  thousand  for  the  same  to  be 
mantfactured/'  The  second  count,  after  set- 
ting out  the  contract,  states  the  breach  as 
follows:  "In  this:  that  the  said  defendant, 
as  soon  as  the  said  plaintiffs  had  manufac- 
tured the  808,491  bricks  mentioned  in  the  first 
count,  and  when  they  had  gone  to  the  ex* 
pensire  preparation  to  manufacture  the  resi- 
due of  the  1,500,000  aforesaid,  and  were  pro- 
ceedlug  with  the  manufacture  of  the  same, 
the  said  defendant  notified  the  said  plaintiffs 
not  to  manufacture  any  more  brides  than  they 
had  already  manufactured,  and  that  it  would 
not  purchase  nor  pay  for  any  bricks  there- 
after niianufactured;  and  the  said  defendant, 
although  the  said  plaintiffs  had  manufac- 
tured and  kilned  the  said  803,491  bricks, 
which  were  not  less  than  two-thirds  weD- 
bumed,  hard  bricks,  and  had  in  every  way 
complied  with  the  said  contract  on  their  part 
to  be  performed,  except  as  aforesaid,  hath  not 
paid  to  the  said  plaintiffs  the  sum  of  ^.60 
per  thousand  for  1,500,000  bricks  as  afore- 
said, or  any  part  thereof,  except  the  sum  of 
$3,212.31,  in  the  first  coimt  mentioned*."  The 
third  count,  after  reciting  the  contract,  states 
the  breach  thereof  in  the  following  language: 
"In  this:  that  the  said  defendant  hath  not 
purchased  of  the  said  plaintiffs  the  said  1,* 
500,000  bricks,  nor  paid  to  the  said  plaintiffs 
the  said  sum  of  $6.50  per  thousand  for  said 
1,500,000  bricks,  whereby  the  said  plalntlflb 
were  put  to  heavy  costs  and  exx)enses,  and  In- 
curred heavy  losses,  in  and  about  performing 
the  covenant  in  the  said  contract  on  their 
part  to  be  performed,  to  wit,  the  sum  of 
$4,000.00."  To  this  declaration  the  defendant 
filed  several  pleas,  about  which  no  question 
was  made,  and  upon  these  pleas  the  plaintiffs 
joined  Issue;  and  thereupon  a  Jury  was  Im- 
paneled, which,  after  hearing  the  evidence, 
and  the  instructions  from  the  court,  found  a 
verdict  for  the  plaintiffs,  and  assessed  their 
damages  at  the  sum  of  $4,000.  The  defend- 
ant moved  for  a  new  trial,  which  the  court 
after  consideration,  granted,  upon  the  ground, 
as  stated  in  its  order,  that  it  had  erroneously 
Instructed  the  Jury.  To  the  ruling  of  the 
court  setting  aside  the  verdict,  the  plaintiffs 
excepted.  At  a  subsequent  term  the  whole 
matter  of  law  and  fact  arising  upon  the  case 
was  submitted  to  the  judge  on  the  evidence 
given  at  the  former  trial,  as  the  same  ap-' 
pears  In  the  bill  of  exceptions  filed  at  that 
term.  Thereupon  the  court  proceeded  to  give 
judgment  for  the  plaintiffs  in  the  sum  of  $1,- 
403.04,  with  legal  interest  thereon  from  Jan- 
uary 1,  1802,  till  paid,  and  their  costs  therein 
expended.  The  plaintiffs  again  excepted,  and 
tendered  their  bill  of  exceptions,  which  was 
aHowed  by  the  court,  whereupon  the  plain- 
tiffs applied  to  one  of  the  judges  of  this  court 
for  a  writ  of  error,  which  was  granted. 
v.258.E.no.6~20 


The  errors  assigned  here  are— TIrst,  to  the 
action  of  the  court  in  setting  aside  the  ver- 
dict rendered  in  behalf  of  the  platntlfls,  their 
contention  being  that  there  was  no  error  in 
the  instructions  given  by  the  court,  and  that 
it  should  have  given  judgment  in  their  favor 
upon  the  verdict  as  rendered  by  the  jury; 
and,  secondly,  that  it  was  error  in  the  court 
to  give  its  final  judgment  for  $1,408.04,  but 
that  it  should  have  been  for  the  sum  pt  $3,- 
746.07,  with  interest  from  January  1,  1892, 
till  paid. 

The  instruction  given  by  the  court,  and 
which  it  afterwards  decided  was  erroneous, 
is  as  follows:  ••The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that 
the  plaintiffs,  up  to  the  time  they  stopped 
the  manufacture  of  bricks,  had  been  manu- 
facturing them  according  to  the  requirement 
of  the  contract,  or  that  the  bricks  so  manu- 
factured had  been  acc^ted  by  the  defendant, 
and  that  the  defendant  refused  and  failed 
to  pay  the  plaintiffs  the  sums  of  money,  if 
any,  due  them  under  said  contract,  as  the 
said  sums  became  due,  and  by  reason  of 
such  failure  the  plaintiffs  were  forced  to 
stop,  and  did  stop,  the  manufacture  of 
bricks,  then  the  plaintiffs  are  entitled  to 
recover  for  the  price  of  the  bricks  manu- 
factured by  them,  according  to  the  said  con- 
tract,, and  for  the  profit  on  the  difCerence 
between  the  number  of  the  bricks  so  manu- 
factured by  them,  and  1,500,000  bricks,  man- 
ufactured according  to  the  terms  of  the  con- 
tract; and  In  estimating  such  profit  the 
jury  shaU  place  the  bricks  at  the  price  fixed 
in  the  said  contract,  and  deduct  therefrom 
the  cost  of  said  bricks,  as  they  shall  believe 
such  cost  to  be  from  the  evidence."  This 
instruction  is  predicated  upon  the  perform- 
ance on  the  part  of  the  plaintiffs  of  the  con- 
ditions set  out  In  their  covenant,  and  upon 
the  failure  of  the  defendant  to  pay  to  the 
plaintlflto  the  sums  of  money  due  them  un- 
der the  contract,  as  the  same  became  paya- 
ble. It  is  claimed  by  the  defendant  In  er- 
ror that  this  Instruction  was  erroneous,  for 
two  reasons:  First,  that  there  was  no  such 
issue  presented  by  the  pleadings;  the  breach 
laid  in  the  declaration  being  that  the  defend- 
ant had  failed  to  perform  the  covenants  in 
the  said  contract  on  its  part  to  be  performed, 
in  this:  •*That  the  said  defendant  notified 
the  plaintiffs  that  it  would  not  purchase  any 
more  of  the  said  bricks  than  had  already 
been  made,  and  to  discontinue  the  manufac- 
ture of  the  same."  The  theory  upon  which 
this  action  was  brought,  as  appears  from  the 
declaration,  was  that  the  plaintiffs  were 
entitled  to  recover  because  the  defendant 
had  broken  its  contract,  not  by  failure  to 
pay  for  the  bricks  manufactured,  but  by  its 
notification  to  the  plaintiffs  that  it  would 
not  purchase  any  more  of  the  bricks  than 
had  already  been  made,  and  to  discontinue 
the  manufacture  of  the  same.  Had  this 
breach   been   established   by   the   evidence. 
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there  to  abandant  authority  to  warrant  the 
verdict  and  judgment  for  the  plaintiffs,  upon 
proper  instructions;  but,  as  has  already  been 
observed,  the  Instruction  under  consideration 
is  predicated  solely  upon  the  performance 
by  the  plaintiffs  of  the  covenants  and  con- 
ditions to  be  performed  o&  their  part,  and 
the  refusal  and  failure  of  the  defendant  to 
pay  to  the  plaintiffs  such  sums  of  money 
as  were  due  them  under  the  contract,  as 
the  same  became  pifyable.  The  failure  to 
pay  the  money  is  the  cause  alleged  in  the 
instruction,  that  forced  the  plaintiffs  to  stop 
the  manufacture  of  the  bricks,  and  which 
entitles  the  plaintiffs  to  recover,  not  only 
for  the  bricks  manufactured  by  them  accord- 
ing to  said  contract,  but  for  the  profit  on 
the  difference  between  the  number  of  the 
bricks  so  manufactured  by  them,  and  •  the 
1,500,000  bricks  manufactured  according  to 
the  terms  of  the  contract,  to  be  ascertained 
by  placing  the  bricks  at  the  price  fixed  in 
the  contract,  and  deducting  therefrom  the 
cost  of  the  bricks  as  shown  by  the  evidence. 
For  the  breach  of  contract  to  pay  money, 
no  matter  what  the  amount  of  inconvenience 
sustained  by  the  plaintiff;,  the  measure  of 
damages  is  the  interest  of  the  money  only. 
Wood's  Mayne,  Dam.  (1st  Am.  Bd.)  p.  15. 
That  this  is  the  rule  is  admitted.  That  there 
are  exceptions  to  it  may  also  be  conceded, 
and  it  is  earnestly  contended  on  behailf  of 
plaintiffs  in  error  that  the  case  before  us 
comes  within  the  exception,  and  not  within 
the  rule.  In  support  of  this  contention  the 
case  of  Masterton  v.  Mayor,  etc,  7  Hill,  61, 
is  relied  upon.  That  was  an  action  of  cove- 
nant, on  an  agreement  whereby  the  plaintiffs 
undertook  to  furnish,  cut,  fit,  and  deliver  all 
the  marble  to  build  the  city  hall  of  Brooklyn, 
to  be  of  the  best  kind  of  white  marble,  from 
Kain  &  Morgan's  quarry,  for  which  the  de* 
fendants  agreed  to  pay  a  certain  sum  in  in- 
stallments, payable  at  different  stages  in  the 
erection  of  the  building.  The  defendants 
suspended  work  on  the  building,  for  the 
want  of  funds,  and  refused  to  receive  or  pay 
for  any  more  marble.  This  was  the  breach 
complained  of.  Part  of  the  marble  had  at 
that  time  been  delivered  and  paid  for,  anoth- 
er part  was  ready  for  delivery,  but  the  great- 
er part  had  not  yet  been  procured  and  pre- 
pared for  delivery.  The  plaintiffs,  as  a  part 
of  their  case,  put  in  evidence  articles  of 
agreement  between  them  and  Kain  &  Mor- 
gan, made  on  the  faith  of  the  agreement  be- 
tween the  plaintiffs  and  the  defendant, 
whereby  Kain  &  Morgan  covenanted  to  fur- 
nish, in  blocks  prepared  for  cutting,  all  the 
marble  required  to  fulfill  the  plaintiffs'  con- 
tract, and  the  plaintiffs  agreed  to  pay  them 
a  certain  sum  therefor,  out  of  the  sum  agreed 
to  be  paid  by  the  defendants,  and  in  similar 
Installments,  but  expressly  stipulated  that 
the  said  Kain  &  Morgan  should  not  look  to 
the  plaintiffs,  except  to  the  funds  as  supplied 
by  the  defendants.    The  circuit  Judge  in- 


structed the  jury  that  the  plaintUTs  were  en- 
titled to  recover  the  profits  which  would  have 
accrued  to  them  from  the  actual  perform- 
ance of  the  contract  and  that,  as  the  rough 
marble  was  to  be  procured  from  Kain  &  Mor- 
gan's quarry,  the  contract  was  to  be  deemed 
a  part  of  the  performance  of  the  plaintifiCs' 
contract,  and  the  plaintiffs  were  entitled  to 
recover  from  the  defendants  the  damages 
for  which  they  would  be  liable  to  Kain  &  Mor- 
gan on  that  contract  There  was  a  verdict 
for  the  plaintiffs  for  a  large  amount  greatly 
exceeding  the  loss  of  the  marble  actually 
on  hand.  The  defendants  appealed.  It  Is 
obvious  that  the  ground  of  complaint  here 
was  not  the  failure  to  pay  for  the  marble 
already  cut  and  delivered,  but  the  ground  of 
comi^aint  and  the  breach  ^alleged,  were  that 
the  defendants  refused  to 'receive  or  pay  for 
any  more  marble,  want  of  funds  being  al- 
leged as  the  cause.  The  only  Item  of  dam- 
age in  which  the  failure  on  the  part  of  the 
defendants  to  pay  money  cuts  any  figure  was 
the  damage  growing  out  of  the  contract  with 
Kain  &  Morgan,  with  whom  plaintiffs  had 
contracted,  and  whom  they  were  to  pay  in 
installments  similar  to  the  Installments  due 
the  plaintiffs  from  the  defendants;  but  the 
circuit  court  was  reversed  in  the  court  of 
appeals  for  having  allowed  this  damage  to 
be  computed  in  the  verdict  Chief  Justice 
Nelson  saying,  *I  am  unable  to  comprehend 
how  these  can  be  taken  into  the  account 
or  become  the  subject-matter  of  considera- 
tion at  all,  in  settling  the  amount  of  dam- 
ages to  be  recovered  for  a  breach  of  the 
principal  contract"  So  this  may  be  laid  oat 
of  the  case  altogether.  Said  the  chief  jus- 
tice: *^he  damages  for  the  marble  on  hand, 
ready  to  be  delivered,  was  not  a  matter  in 
dispute  on  the  argument  *  •  *  The  con- 
test arises  out  of  the  claim  for  damages  in 
respect  to  the  remainder  of  the  marble  which 
the  plaintiffs  had  agreed  to  furnish,  but 
which  they  were  prevented  from  furnishing 
by  the  suspension  of  the  work  in  July,  1837. 
This  portion  was  not  ready  to  be  delivered 
at  the  time  the  defendants  broke  up  the  con- 
tract but  the  plaintiffs  were  then  willing 
and  offered  to  perform,  in  all  things,  on 
their  part  cmd  the  case  assumes  that  they 
were  possessed  of  sufficient  means  and  abil- 
ity to  have  done  so."  Not  that  the  means 
and  ability  were  to  be  obtained  from  the  de- 
fendants in  the  form  of  the  payment  of  the 
installments  as  the  work  became  due,  as  ihto- 
vided  in  the  contract  but  that  the  plaintiffs 
were  possessed  of  sufficient  means  and  abil- 
ity, independent  of  what  they  were  to  re- 
ceive from  the  defendants,  to'  perform  all 
things  on  their  part  to  be  jperformed,  had 
they  been  permitted  to  do  so,  but  they  were 
not  allowed  to  perform  the  contract  the  de- 
fendants refusing  to  receive  or  pay  for  any 
more  marble;  but  it  was  that  refusal  alleged 
and  proved  which  constituted  the  breach  for 
which  the  plaintiffs  were  in  that  case  per" 
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mitted  to  recoTer.  So  far  from  bttng  an 
authority  for  tbe  plalntitte,  it  seems  to  xm 
that  It  can  be  relied  upon  to  establish  the 
contrary  doctrine. 

The  case  of  McBlwee  t.  Improvement  Go.» 
reported  in  4  C.  C.  A.  525,  54  Fed.  027,  is, 
upon  its  face,  a  mere  dictnm  upon  the  point 
under  consideration.  Jn  that  case  a  land 
company.  In  order  to  p^Mmre  the  erection  of 
a  mill  near  its  land,  contracted  to  pay  a  bonus 
to  tte  manufacturer,— a  fixed  sum  to  be  paid 
when  the  latter  was  ready  to  begin  work 
thereon,  and  the  vest  in  installments  as  the 
woik  progressed.  The  first  installment  was 
promptly  paid,  but  two  others  were  earned, 
and  not  paid,  whereupon  the  manufacturer 
ceased  work,  and  sued  for  damages  for  breach 
of  contract  It  appeared  that  his  entire  out* 
lay  and  expenses  were  less  than  the  first  In- 
stallment receired,  and  there  was  no  proof 
of  loss  or  profits.  Held,  that  he  could  recover 
nothing.  The  propoeition  upon  which  the 
plaintifr  in  error  relies  here  is  stated  faypo- 
thetically  by  the  court  In  that  case,  was  not 
necessary  to  a  decision  of  the  case,  and  Is 
a  mere  obiter  dictum. 

KendaO  Bank-Note  Go.  t.  Commissioners 
of  the  Sinking  Fund,  79  Va.  568,  was  a  case 
where,  after  having  entered  into  a  contract 
with  the  defendants  In  error,  the  plaintiflTs 
in  error,  without  any  sufficient  cause,  revok« 
ed  the  contract  which  it  had  made.  There- 
upon the  Kendall  Bank-Note  Company  sued 
in  the  circuit  court  of  the  city  of  Richmond, 
obtained  a  judgment  for  a  large  sum,  and  the 
commissioners  of  the  sinking  fund  brought 
it,  upon  a  writ  of  error,  to  this  court  Judge 
Lacy,  in  delivering  the  opinion,  at  page  573, 
says,  **The  plaintifTs  can  recover  for  pro- 
spective profits  when  they  are  prevented  from 
going  on  by  being  ordered  to  desist  from  the 
work,  or  by  the  omission  to  perform  some 
condition  precedent  to  its  further  prosecution 
by  the  other  party."  The  board  of  sinking 
fund  commissioners  had  canceled  the  con- 
tract, and  forbidden  the  Kendall  Bank-Note 
Company  to  proceed  further  in  the  execution 
of  it  Clearly,  therefore,  the  bank-note  com- 
pany had  a  right  to  recover  for  whatever 
profits  would  reasonably  accrue  upon  their 
contract  There  is  not  one  word  said  in  that 
case  about  the  failure  to  pay  money,  as  con- 
stituting the  cause  of  action,  or  that  the  mere 
failure  to  pay  money  would  in  any  case  en- 
title the  plaintiff  to  recover  any  damages  in 
addition  to  the  principal  sum,  with  lawful 
Interest  thereon.  It  is  conceded,  however, 
that  there  are  such  cases.  A  familiar  ex- 
ample of  such  a  case  is  that  a  banker  is  lia- 
ble to  damages  for  the  refusal  to  pay  a  check. 
Marzettl  v.  Williams,  1  Bam.  &  AdoL  415. 
See,  also,  Tuers  v.  Tners,  100  N.  Y.  19C.  2  N. 
E.  922. 

Many  Instances  of  a  like  character  might 
be  given,  but  we  have  seen  no  case  which 
will  sustain  the  instruction  under  considera- 
tion. It  Is  the  ordinary  case  of  a  failure  to 
comply  with  a  contract  to  pay  money  at  a 


stipulated  time.  In  such  cases  the  measure 
of  damages  for  the  breach  of  the  contract  Is 
the  principal  sum  due,  and  legal  interest 
thereon.  To  make  a  defendant  responsible 
for  the  profits  which  might  have  accrued  to 
the  plaintiff  by  the  use  of  the  money  in  ad- 
dition to  the  Interest  would  be  harsh  and  op- 
t)ressive,  and  should  not  be  sanctioned  by  the 
court  unless  the  plaintiCT  can  bring  his  case 
within  some  well-recognized  exception  to  the 
rule. 

For  the  foregoing  reasons,  we  are  of  opinion 
that  the  circuit  court  did  not  err  in  setting 
aside  the  verdict  and  granting  a  new  trial. 
We  are  also  of  opinion  that  there  was  no  er- 
ror in  the  judgment  rendered  by  the  court, 
which  Is  fully  supported  by  the  fiicts  shown 
In  evidence,  and  It  Is  affirmed. 
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(Supreme  Court  of  Georgia.    June  IS,  1896.) 

Okimikal  Law— Contihvanos—  Homioidb  —  Mai<- 
lob— osb  ov  i>badlt  wsapoh-*  ivstrucnoss 

—    CBAJUOTBB      OF      DbOBASBO   —    RBASOMABUi 

Doubt, 

1.  This  court  will  not  reverse  a  judgment  de- 
nying a  new  trial  in  a  criminal  case  because, 
the  trial  judge  oyermled  a  motion  to  postpone 
the  trial,  it  appearing  from  his  certificate  that 
the  reason  ffiven  for  the  application  to  postpone 
was  that  the  leading  counsel  for  the  accused, 
'*from  haTlBff  traveled,  was  feeling  too  tired  to 
go  on  with  toe  case,  and  unwell";  and  it  also 
thus  appearing  that  the  "counsel  was  apparent- 
ly well,  and  went  on  with  the  trial  without 
•  •  •  inconvenience,"  and  that  the  trial  had 
twice  before  been  pos^ned  at  the  instance  of 
the  accused.  Nor,  In  such  case,  will  a  new  trial 
be  granted  by  this  court  because  the  judge  be- 
low refused  to  suspend  the  trial  on  the  ground 
that  leading  counsel  for  the  accused  was  fa- 
tigued, the  judge  certifying  to  facts  showing 
that  the  accused  was  in  no  way  injured  by  hav- 
ing the  trial  proceed. 

z.  It  appearing  upon  a  trial  for  murder  that 
theaccusea  used  to  toe  deceased  0M>robriouB  and 
insulting  language  tending  to  cause  a  breach  of 
the  peace,  that  the  latter  remonstrated,  that  the 
accused,  after  preparing  for  use  a  deadly  weap- 
on, deliberately  repeated  the  offensive  language, 
which  the  deceased  then  resented  by  a  blow 
not  disproportioned  to  the  insult  given,  and  that 
the  accused  thereupon  attacked  the  deceased 
with  the  deadly  weapon,  using  it  in  a  manner 
likely  to  produce  death,  it  is  not,  under  such 
circumstances,  cause  for  a  new  trial  that  the 
court  charged.  In  effect,  that  the  legal  presump- 
tion of  malice  arisine  from  such  a  use  of  such 
a  weapon  would  not  be  removed  because  of  the 
blow  lawfully  given  in  return  for  the  original 
provocation  by  words. 

8.  The  court  having  given  In  charge  the  sec- 
tions'of  the  Ck>de  relating  to  voluntary  man- 
slaughter, and  having  instructed  the  jury  as  to 
the  form  of  their  verdict  in  case  they  should 
convict  of  that  offense,  this,  in  the  absence  of  a 
request  for  more  specific  and  detailed  instruc- 
tions upon  this  branch  of  the  law,  was  a  suffi- 
cient compliance  with  any  duty  which  may  have 
devolved  upon  the  court  to  charge  upon  tne 
subject. 

4.  The  character  of  a  deceased  person  for  vio- 
lence can  offer  no  justification  or  mitigation  to 
one  who  slays  him,  when  it  appears  that  the 
homicide  was  committed  under  circumstances 
showing  that  the  deceased  had  given  the  slayer 
no  provocation,  and  that  the  latter  could  not 
even  have  believed  that  he  was  in  any  danger  ax 
the  hands  of  the  deceased. 
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5.  Taking  it  aitoflrether,  there  was  no  error  in 
the  charge  as  to  the  law  of  reasonably  doubt; 
there  was  nothing  in  this  case  to  invoke  a 
charge  upon  the  subject  of  inToluntary  man- 
slanffhter;  no  error  was  committed  in  refusing 
to  charge  as  requested^  nor  in  tiie  charges,  or 
omissions  to  charge,  complained  of;  and  uie  eyi- 
dence  fully  warranted  the  verdict. 

(Syllabus  by  the  Ck»urt.) 

Error  from  superior  court,  B*iiIton  comity; 
J.  8.  Candler,  Judge. 

Arthur  Hanye  waa  indicted  for  the  murder 
of  Splnks,  was  found  guilty,  and  sentenced  to 
be  hung.  His  motion  for  new  trial  was  over* 
ruled,  and  he  .excepted,  and  he  brings  error. 
AfiKrmed. 

The  following  is  the  official  report: 

The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi* 
dence,  etc.  Further,  because  the  court  erred 
in  overruling  the  following  motion  to  con- 
tinue the  case.  When  the  case  wsjb  called, 
counsel  (Mr.  Austin)  stated  tn  his  place  that 
the  defense  was  not  ready,  because  he  was 
physically  unable  to  try  the  case,  and  because 
counsel  had  not  had  sufficient  time  for  the 
preparation  of  the  case,  having  been  em- 
ployed therein  only  five  days  ago;  that  at  the 
time  of  his  employment  his  firm  had  an  im- 
portant matter  pending,  which  had  required 
the  attention  of  both  members  of  his  firm, 
besides  necessitating  him  (Mr.  Austin)  to 
make  a  trip  out  of  the  dty  between  his  em- 
ployment and  the  day  of  the  trial;  that  both 
counsel  had  worked  day  and  night,  without 
rest,  since  being  employed  in  the  case,  and 
both  were  physically  unable  to  go  to  trial; 
that  counsel  had  seen  as  many  witnesses  as 
his  strength  and  opportunity  permitted,  but 
that  at  2:30  o'clock  of  the  day  preceding  trial 
counsel  had  learned  of  the  existence  of  two 
eyewitnesses  to  the  killing,  whose  testimony 
counsel  were  informed  would  benefit  the  de- 
fendant; that  an  experienced  man  had  been 
sent  to  find  such  witnesses,  but  had  been  un- 
able to  subpoBua  but  one  of  them;  that  he 
(Mr.  Austin)  was  leading  counsel  In  the  case, 
and  had  charge  of  same,  and  that  he  was 
physically  unable  to  try  the  case,  and  moved 
the  court  to  postpone  the  same  until  the  fol- 
lowing day,  to  wit,  April  2d;  that  the  mo- 
tion was  qot  made  for  delay  only. 

£rror  in  overruling  the  motion  made  by 
counsel  at  3:15  p.  m.,  April  1st,  during  the 
trial,  to  suspend  the  case  until  the  morning 
following,  counsel  stating  in  his  place  that 
he  was  sick,  and  imable  to  continue  the  trial 
on  account  of  such  Illness. 

As  to  the  two  grounds  last  above  stated  the 
court  states:  This  case  was  set  for  trial  on 
Monday,  March  23,  1896.  At  that  time  the 
defendant  was  not  ready,  and  the  case  was 
passed  until  Wednesday,  March  25th.  At 
that  time  the  defendant's  uncle,  William  B. 
Hanye,  had  a  conference  with  the  court,  rep- 
resenting the  defendant,  and  the  case  was 
further  continued  to  the  Ist  day  of  April, 
which  was  Wednesday  of  the  last  week  of  the 
proposed  session  of  the  criminal  branch  of 


the  superior  court  of  Fulton  county.  On 
Monday,  March  SOth,  Mr.  Park,  of  defend- 
ant's couns^  came  to  the  court,  and  told  him 
that  Mr.  Austin  was  absent  ttom  the  dty  of 
Atlanta  In  Anguata,  CUl,  and  that  he  wished 
to  postpone  the  case  until  Thursday,  or  con- 
tinue it  for  the  term,  for  personal  reasons.  I 
told  Mr.  Park  that  Mr.  Austin  must  come 
home;  that  I  vas  no^  wUUng  to  further  post- 
pone this  case,  and  that  it  would  have  to  be 
tried  Wednesday.  Mr.  Aostin  came  l&to 
.court  Wednesday  morning,  and  said  that 
from  having  traveled  he  WM  feeling  too  tired 
to  go  on  with  the  case,  and  unwelL  The  wit- 
nesses were  brought  into  court,  and  were 
both  examined  by  defendant  as  wltnegseB  oa 
the  trial.  Mr.  Austin  was  apparently  well, 
and  went  on  with  the  trial  of  the  case  without 
any  "probable"  inconveolence. .  In  the  after- 
noon, at  8:15,  after  most  of  the  evidence  was 
in,  Mr.  Austin  asiked  the  eonrt  to  su^pend  the 
further  trial  of  the  case  on  the  ground  of  his 
fatigue.  The  court  overruled  this  motion,  and 
Mr.  Park  examined  a  f^w  witnesses  on  the 
questk>n  of  deceased's  cbaractec  for  violence, 
and  two  witnesses  to  Impeach  one  of  the 
state's  witnesses,  and  dosed,  and  the  state 
introduced  evidence  further,  and  Mr.  Austin 
then  examined  a  further  vritness,  and  the 
state's  counsel  made  his  openhig  argument 
for  state,  when,  at  its  conclusion,  the  court 
took  a  recess  until  the  next  day,  when  both 
of  couns^  made  arguments  for  defendant 
All  of.  the  evidence  offered  after  this  motion 
and  the  <4)ening  argument  for  state  took  op 
one  hoar  and  three-quarters  only,  the  oomt 
adjourning  for  the  day  about  5  o'dodc  in  the 
afternoon.  I  saw  the  appearance  of  counsel, 
and  I  am  sure  that  defendant  was  not  In- 
jured in  the  aUghtest  from  the  change  from 
GoL  Austin  to  Mr.  PariL  in  the  examination 
of  the  few  witnesses  that  were  examined  Ify 
the  latter.  The  court  felt  It  to  be  his  duty, 
from  all  that  he  saw  and  Icnew  to  be  true,  to 
refuse  either  postponement  To  have  post- 
poned the  trial  for  one  day  noeant  a  postpone- 
ment for  that  session  of  the  court  the  session 
being  called  but  for  two  weeks,  Rod^dale 
court  behig  called  flrat  Monday  in  April;  and, 
while  the  trial  took  but  two  days,  I  supposed, 
at  time  of  passing  on  motion,  that  not  less 
than  four  would  be  necessary.  Bfr.  Austin 
had  the  names  of  Austin  &  Park  entered  on 
the  dodcet  of  the  court  on  the  25th  of  March 
in  the  afternoon.  The  trial  was  on  the  1st 
and  2d  days  of  ApriL  In  view  of  the  fftcta 
stated  by  me,  I  do  not  think  I  committed  er- 
ror in  requiring  the  trial  to  proceed,  and  in 
refusing  unnecessary  and  ill-timed  motions  to 
delay. 

Brror  In  charging:  "If  you  believe  from 
the  evidence  that  the  defendant  used  op- 
probrious words  to  the  deceased,  and  that  the 
deceased  resented  them  by  siapplnir  or  strik- 
ing the  def  aidant  with  his  hand,  I  diarge  yon 
that  such  blow  would  not  be  considered  as 
such  considerable  provocation  as  would  rebut 
the  presumptidH  of  malice  oa  the  part  of  the 
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defendant  in  killing  tbe  deceased,  itroTided 
you  sball  believe  that  the  striking  was  not 
disproportioned  to  tbe  insult  offered,  if  any. 
Ab  to  whether  the  words  were  opprobrious  as 
used,  if  used,  and  as  to  whether,  under  the 
circumstances  as  testified  to  by  the  witnesses, 
the  striking,  if  any,  was  disproportioned  to 
the  insult  offered,  if  any,  are  questiona  for 
your  consideratton  solely.  If  without  ade- 
quate provocation  a  person  strikes  another 
with  a  deadly  weapon,— one  likely  to  produce 
death,--4Uid  kills,  although  he  had  no  previous 
malice  against  the  party,  he  is  to  be  pre- 
sumed to  have  had  such  malice  at  the  mo- 
ment from  the  circumstances,  and  is  guilty 
of  murder."  Alleged  to  be  error— First,  m 
telling  the  Jury  that,  as  matter  of  law,  if  the 
defendant  on  trial  bad  used  opprobrious 
words  to  the  deceased,  and  the  deceased  had 
resented  theqi  by  slapping  or  striking  the  de- 
fendant with  his  hand,  such  blow  would  not 
be  such  considerable  provocation,  and  would 
not  rebut  the  presumption  of  malice  in  kill- 
ing deceased,  provided  the  striking  was  not 
disproportioned  to  the  insult  And,  second, 
error,  further,  in  not  charging  the  jury  cor- 
rectly as  to  the  law  applicable  to  the  evi- 
dence, and  then  leaving  it  to  the  Jury  to  say 
whether  or  not,  under  the  facts  of  the  case, 
there  was  such  considerable  provocation  as 
would  rebut  the  presumption  of  malice.  And, 
(bird,  it  was  error  to  limit  the  Jury,  in  con- 
sidering the  facts  covered  by  the  first  part  of 
said  charge,  solely  to  two  questions,  viz. 
whether,  under  all  the  circumstances,  as  tes- 
tified to  by  the  witnesses,,  the  words  were 
opprobrious,  if  used,  and  the  striking  dis- 
propgrtioned  to  tbe  insult,  if  any.  Movant 
contends  that  under  the  evidence  and  stat^ 
ment  of  defendant  tbe  court  should  have 
charged  the  Jury  that,  if  they  believed  the 
words  were  opprobrious,  they  should  look 
further,  and  see  at  what  time  tbe  deceased 
resented  them,  and  whether  or  not,  between 
tbe  provocation  and  resentment,  tbe  defend- 
ant retracted  or  apologized,  and  whether  or 
not  the  words,  even  if  opprobrious,  were 
used  in  good  humor,  and  in  a  joking  way,  and 
whether  or  not  it  was  tbe  intention  of  the  de- 
fendant to -simply  greet  the  deceased  in  a 
friendly  way  or  to  Insult  bim,  and  whether  or 
not  tbe  defendant  apologized  as  soon  as  be 
saw  the  deceased  objected  to  tbe  words  used, 
and  then  left  it  to  tbe  juiy  to  say  whether  or 
not,  under  the  facts  and  tbe  law,  malice  was 
to  be  inferred,  and  whether  or  not  tbe  kilUng 
was  murder,  or  some  lower  grade  of  homicide. 
Movant  contends  that  under  tbe  charge  as 
given  the  jury  was  too  much  restricted,  and, 
coupled  with  tbe  last  part  of  tbe  charge  ob- 
jected to,  were  constrained  to  find  a  verdict 
of  murder,  and  especially  so  inasmuch  as  the 
extract  from  the  charge  above  quoted  con- 
tains all  of  tbe  general  instructions  to  the  jury 
on  the  question  of  insult,  provocation,  pre- 
sumption of  malice,  etc.,  and  inasmuch  as  the 
court  nowhere  instructed  tbe  jury  what  rules 
should  govern  them  in  making  up  their  ver- 


dict should  they  find  that  the  blow  struck  by 
the  deceased  was  disprojMrtioned  to  the  in- 
sult offered,  but  wound  up  bis  charge  by  tell- 
ing the  Jury  that  if,  without  adequate  provo- 
cation, etc.,  the  deceased  was  killed,  malice 
was  to  be  presumed  at  the  moment  from  the 
circumstances,  and  rendered  the  defendant 
guilty  of  murder.  And,  fourth,  error  is  spe- 
cially assigned  upon  the  latter  clause  of  the 
extract  from  the  charge  quoted,  to  wit:  "If, 
without  adequate  provocation,  a  person 
strikes  another  with  a  deadly  weapon,— one 
likely  to  produce  death,— and  UIIs,  although 
he  had  no  previous  malice  against  the  ptirty, 
yet  he  is  to  be  presumed  to  have  had  sudh 
malice  at  the  moment  from  the  circumstan- 
ces, and  is  guilty  of  murder."  Movant  says 
that  the  same  is  not  tbe  law.  Said  charge  is 
e^or  in  using  the  word  ''adequate,"  and 
thereby  instructing  the  Jury  that  provocation 
must  be  adequate,  or  the  defendant  would 
be  guilty  of  murder;  and  in  not  instructing 
the  Jury  that,  even  though  the  provocation 
might  not  be  adequate,  to  Justify  the  killing, 
they  might  still  consider  such  provocation 
for  the  purpose  of  determining  whether  or 
not  such  provocation  would  reduce  the  kill- 
ing to  manslaughter;  and  error  thereon  Is 
further  assigned  because  there  was  no  evi- 
dence going  to  show  that  tbe  knife  used  was 
a  deadly  weapon,  or  one  likely  to  produ^ 
death,  and  no  evidence  that  the  knife  was 
used  in  such  a  place  or  in  such  a  way  upon 
tbe  deceased  as  was  likely  to  produce  death. 
It  is  further  error  in  stating  to  the  Jury  that, 
although  be  (defendant)  had  no  previous 
malice  against  the  deceased,  be  is  to  be  pre- 
sumed to  have  bad  such  malice  at  the  mo- 
ment, from  tbe  circumstances,  and  therefore 
is  guilty  of  murder.  This  is  error  because  It 
is  not  the  law,  and  because  it  is  the  intima- 
tion of  an  opinion  as  to  tbe  weight  of  tbe  evi- 
dence, and  in  telling  the  Jury  what  facts  in 
tbe  case  on  trial  would  constitute  mailed 
and  further  instructs  tbe  jury  what  facts  in 
tbe  case  on  trial  would  render  the  defend- 
ant guilty  of  murder.  Movant  contends  that 
tbe  court,  at  least,  should  have  added,  sub- 
stantially, "Unless  the  defendant  or  the  cir- 
cumstances show  tbe  contrary,"  or,  "Provid- 
ed that  there  was  no  assault  upon  the  per- 
son kllUng,  or  attempt  otherwise  to  do  bim  a 
violent  personal  Injury  by  tbe  deceased." 

Error  in  charging  on  tbe  question  of  rea- 
sonable doubt:  'A  reasonable  doubt  must 
arise  from  a  candid  and  Impartial  considera- 
tion of  the  evidence  In  the  case,  and  then  it 
must  be  such  a  doubt  as  would  cause  a  rea- 
sonably prudent  and  considerate  man  to  hes- 
itate and  pause  before  acting  in  the  graver 
ahd  more  important  affairs  in  life.  After  a 
careful  and  impartial  consideration  of  tbe  en- 
tire case,  if  you  can  see  and  feel  that  you 
have  an  abiding  conviction  of  the  guilt  of  the 
defendant,  and  are  fully  satisfied  of  the  truth 
of  the  charge,  then  you  are  satisfied  beyond 
a  reasonable  doubt"  Error  is  assigned  upon 
the  first  pani«nq;>h  of  the  above  extract  from 
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the  charge,  because  this  instruction  authoriz- 
ed the  Jury  to  find  the  defendant  guilty  if  a 
reasonable  doubt  should  be  removed  by  a 
preponderance  of  the  eyldenee  in  support  of 
the  charge  against  him,  inasmuch  as  men 
pause  and  hesitate,  but  also  act  in  the  grayer 
and  more  important  affairs  In  life  upon  con- 
Tlctions  or  beliefs  founded  upon  a  mere  pre* 
ponderance  of  evidence;  and  movant  contends 
that  said  charge  is  error  because,  ivhlle  the 
court  charged  that  a  reasonable  doubt  must  be 
a  doubt  arising  from  the  evidence,  his  honor 
failed  to  charge  that  such  a  doubt  might  also 
arise  from  the  want  of  the  evidence;  and  er- 
ror is  assigned  upon  the  second  paragraph  of 
above  extract  from  the  charge  because  the 
court  therein  expressed  an  opinion  as  to  what 
amount  of  conviction  in  the  minds  of  the 
juiy  would  satisfy  them  beyond  a  reason^ 
able  doubt.  The  standard  fixed  by  the  cou^ 
to  wit:  "If  you  can  see  and  feel  that  you 
have  an  abiding  conviction  of  the  guilt  of  the 
defendant,  and  are  fully  satisfied  of  the 
truth  of  the  charge,  then  you  are  satisfied  be- 
yond a  reasonable  doubt,"— is,  movant  con- 
tends, not  the  standard  of  the  law,  and  fixes 
a  standard  entirely  ignoring  the  law  of  rea- 
sonable doubt.  Movant  contends  that  the 
court  should  have  charged  the  Jury  that:  "Dt 
you  can  see  and  feel  that  you  have  an  abiding 
conviction  of  the  guilt  of  the  defendant,  and 
are  fully  satisfied  of  the  truth  of  the  charge 
beyond  a  reasonable  doubt,  then  it  would  be 
your  duty  to  convict;  but  if  you  are  not  thus 
satisfied  beyond  a  reasonable  doubt,  then  you 
should  not  convict." 

Because  the  court  erred  In  not  charging 
the  law  of  involuntary  manslaughter;  the 
statement  of  defendant  and  the  contention 
of  his  counsel  upon  the  trial  being  that  the 
cutting  upon  the  head  of  the  deceased  was 
an  accident,  and  brought  about  by  a  struggle 
between  the  defendant  and  the  deceased,  and 
by  the  falling  of  the  deceased  upon  the  de- 
fendant and  upon  the  knife  while  open  In 
the  hand  of  the  defendant;  movant  also 
contending  upon  the  trial,  and  now  in  this 
motion,  that  the  defendant's  statement 
showed  there  was  no  intentional  killing  of 
the  deceased,  and  that,  at  most,  the  defend- 
ant was  only  guilty  of  involuntary  man- 
slaughter in  the  commission  of  an  unlawful 
act,  or  of  a  lawful  act  without  due  cat^- 
tion  and  circumspection.  Counsel  for  the 
defendant  called  the  attention  of  the  court 
to  this  grade  of  manslaughter,  and  request- 
ed the  court  to  charge  section  4327  of  the 
Ck>de.  As  to  this  ground  the  court  states 
there  was  no  request  in  writing,  as  required, 
for  any  charge  on  the  subject  of  either  vol- 
untary or  involuntary  manslaughter. 

Error  in  refusing  to  give  in  charge  the  fol- 
lowing written  request  of  defendant:  'If 
you  believe  from  the  evidence  that  the  de- 
fendant did  not  open  his  knife  until  he  waa 
struck  by  deceased,  and  that  he  drew  bis 
knife  to  defend  himself  from  attack,  and 


that  he  did  not  intend  to  kill  the  deceased, 
and  that  in  the  struggle  the  deceased  receiv- 
ed an  accidental  wound  which  produced  his 
death,  whether  this  would  be  justifiable 
homicide  or  involuntary  manslaughter  lu  the 
commission  of  a  lawful  act  would  depend 
on  whether  the  defendant,  in  the  struggle 
over  -the  knife,  used  due  caution  and  cir- 
cumspection. If  you  beliefve  from  the  eyi* 
dence  that  the  deceased  was  a  violent  and 
dangerous  man,  that  great  disparity  of  phy- 
sical strength  existed  between  Spinks  and 
Hanye,  that  defendant  luiew  of  deceased's 
violent  character,  and  that,  after  being  at- 
tacked, he  drew  his  knife,  fearing  that  de- 
ceased would  make  a  felonious  assault  upon 
him,  and  that  such  fear  was  that  of  a  rea- 
sonable man,  and  that  at  the  time  the  mortal 
wound  was  made  the  defendant  was  not 
trying  to  cut  deceased,  but  that  .said  wound 
was  accidental,  and  that  defendant  was  at 
the  time  using  due  caution  and. circumspec- 
tion, and  was  struggling  only  to  defend  him- 
self, then  such  accidental  killing  would  be 
Justifiable  homicide;  but  if  you  find  that 
defendant,  while  not  intending  to  cut,  fail- 
ed to  use  due  caution  and  circumspection, 
then  such  accidental  killing  would  be  in- 
voluntary manslaughter."  As  to  the  two 
grounds  last  above  stated,  the  court  states 
that  they  were  covered  by  one  request  to 
charge,  and  that  there  was  but  one  request 
to  charge  made  in  the  case. 

Because  the  court  erred  in  not  giving  the 
Jury  any  Instruction  anywhere  in  his  charge 
to  guide  them  in'  deciding  whether  or  not 
the  defendant  was  guilty  of  voluntary  man- 
slaughter, the  only  instruction  given  <  the 
Jury  being  merely  reading  the  Code,  §  4325, 
the  court  failing  to  instruct  the  Jury  any- 
where in  his  charge  that  if  they  believed 
that  an  assault  had  been  made  upon  the 
person  killing,  if  the  blow  which  deceased 
gave  defendant  was  disproportioned  to  the 
opprobrious  words  used  by  the  defendant, 
and  if  such  blow  Justified  the  excitement 
of  passion,  and  excluded  all  idea  of  deliber- 
ation and  malice,  either  expressed  or  im- 
plied, and  if  under  these  circumstances  the 
defendant  killed  the  deceased,  even  though 
Intentionally,  and  even  though  such  killing 
might  be  intentional  and  unlawful,  it  would 
only  be  voluntary  manslaughter,  provided 
the  killing  was  the  result  of  that  sudden, 
violent,  impulsive  passion  supposed  to  be  ir- 
resistible. The  court,  in  giving  the  form  of 
the  verdict,  told  the  Jury  if  they  should  be- 
lieve, from  the  evidence  and  the  law  given 
In  charge,  the  defendant  guilty  of  voluntary 
manslaughter,  then  to  find  that  verdict,  but 
nowhere  in  his  charge  did  the  court  Instruct 
the  Jury  under  what  circumstances,  in  the 
case  on  trial,  if  they  should  believe  them  to 
be  true,  they  would  be  Justified  in  acquit- 
ting the  defendant  of  the  crime  of  murder, 
and  authorize  a  conviction  of  voluntary 
manslaughter.     Movant's   counsel   inquired 


UftO 


HANYB  V.  STATE. 


811 


«f  the  coTxrt,  before  hlB  honor  commenced 
hlB  charge,  as  to  what  the  court  would 
charge,  wlthont  a  written  request  as  to  man- 
slaughter, and  the  court  stated  to  counsel 
that  he  had  decided  to  charge  the  law  of 
Toluntary  manslaughter. 

Error  in  Instructing  the  Jury  as  to  the  form 
of  their  verdict  in  the  event  they  found  the 
defendant  guilty  of  murder,  the  instruction 
being  as  follows:  "Punishment  for  persons 
convicted  of  murder  shall  be  death,  but  may 
be  confined  hi  the  penitentiary  for  life  If  the 
jury  trying  the  case  shall  so  recommend. 
If  you  find  this  defendant  guilty,  you  say, 
'We,  the  Jury,  find  the  defendant  guilty.* 
That,  without  more,  would  mean  that  the 
court  would  of  necessity  sentence  the  de- 
fendant to  the  extreme  penalty  of  the  law. 
If  you  should  believe  that  this  is  a  case  in 
which  the  extreme  penalty  of  the  law  should 
not  be  infiicted,  but  should  believe  that  this 
defendant  should  be  punished  by  Imprison- 
ment in  the  penitentiary  for  life,  then  the 
form  of  your  verdict  will  be,  *We,  the  jury, 
find  the  defendant  guilty,  and  recommend 
that  he  be  imprisoned  in  the  penitentiary 
for  life.'  "^  These  instructions,  movant  con- 
tends, limited  and  circumscribed  the  jury 
regarding  such  recommendation,  and  pre- 
scribed a  rule  by  which  the  jury  might  or 
ought  to  exercise  that  discretion.  Movant 
contends  that  in  the  eye  of  the  law  both  ver- 
dicts sentence  the  defendant  to  the  extreme 
I>enalty  <tf  the  law,  tLnd  that  this  distinction 
made  by  the  court  was  hurtful  to  the  de- 
fendant According  ,to  the  instruction  of 
the  court,  the  jury  were  not  allowed  to  rec- 
ommend the  defendant  to  Hf e  Imprisonment, 
unless  they  should  b^eve  that  it  was  a 
case  in  which  the  ''extreme  penalty  of  the 
law^  (meaning  death)  should  not  be  inflict- 
ed. Movant  contends  that,  even  though  the 
jury  might  believe  that  it  ^ms  a  case  in 
which  the  ''extreme  penalty  of  the  law" 
should  be  infiicted,  still  the  jury  would  have 
the  right,  with  or  without  reason,  to  recom- 
mend to  life  imprisonment,  and  were  not 
required  to  believe  that  it  was  a  case  in 
which  the  death  penalty  should  not  be  in- 
flicted, before  exercising  their  free  and  un- 
trammeled  dlscipetlon  of  recommending  ei- 
ther punishment  they  saw  proper. 

Brror  in  charging:  "When  a  man  commits 
an  unlawful  act,  unaccompanied  by  chxmm- 
stances  justifying  Its  commission.  It  is  a  pre- 
sompdon  of  law  that  he  Is  acting  advisedly, 
and  with  the  Intention  to  produce  the  conse- 
quences which  have  ensued,*'— the  error  being 
In  holding  that,  when  a  man  commits  an  unlaw- 
ful act,  he  must  be  justified  in  its  commission 
before  the  presumption  of  law  could  be  re- 
moved that  he  was  acting  advisedly,  and  with 
an  intention  to  produce  the  consequences  of 
his  act  which  did  ensue;  and  In  holding  that 
it  Is  a  presumption  of  law  that  a  man  is  act- 
ing advisedly,  with  an  hitentlon  to  produce 
the  consequences  which  have  ensued,  when 


he  comnilts  an  unlawful  act  unaccompanied  by 
circumstances  justi^rtng  its  commission.  Mo- 
vant contends  that  such  is  not  the  law,  and 
that  any  act /which  would  otherwise  be  unlaw- 
ful, if  accompanied  by  circumstances  justify- 
ing its  commission,  would  not  be  unlawful, 
but  would  be  lawfuL  In  holding  that  in  the 
case  at  bar  the  act  of  the  defendant  would 
have  to  be  justified  by  circumstances  In  order 
to  remove  the  presumption  that  he  was  acting 
advisedly,  and  with  an  intention  to  kill  the 
deceased,  the  court.  In  effect,  dhrected  the  ju- 
ry to  find  the  defendant  guilty  of  murder.  Un- 
der this  charge  the  jury  could  not  possibly  find 
the  defendant  guilty  of  manslaughter,  for,  ac- 
cording to  the  rule  laid  down  by  the  court, 
an  unlawful  act  had  to  become  a  lawful  act  by 
circumstances  justifying  its  commission,  be- 
fore the  defendant  could  be  relieved  in  any  par- 
ticular from  the  consequences  of  that  act  This 
charge  entirely  eliminated  each  and  every  low- 
er grade  of  hpmicide,  and,  according  to  the  rule 
laid  down  by  the  court.  If  the  act  of  the  defend- 
ant was  not  justified  by  the  circumstances, 
even  though  the  battery  committed  upon  the 
defendant  by  the  deceased  may  have  been  dis- 
proportioned  to  the  alleged  Insult,  or  even 
though  the  kUllng  might  have  been  accidental, 
but  caused  by  culpable  neglect,  stlU  the  de- 
fendant would  be  presumed  to  have  acted  ad- 
visedly, and  with  the  Intention  to  kill  the  de- 
ceased, and  therefore  guilty  of  murder,  unless 
entirely  justified. 

Bnor  in  charging  on  the  question  of  reason- 
able doubt:  "A  reasonable  doubt  must  arise 
from  a  candid  and  impartial  consideration  of 
the  evidence  in  the  case,  and  then  It  must  be 
such  a  doubt  as  would  cause  a  reasonably  pru- 
dent and  considerate  man  to  hesitate  and  pause 
before  acting  in  the  graver  and  more  Important 
affairs  in  life,"— the  error  in  said  charge  being 
that,  while  the  court  charged  that  a  reasonable 
doubt  must  be  a  doubt  arising  from  the  evi- 
dence, his  honor  fiEiiied  to  charge  that  such  a 
doubt  might  also  arise  from  the  want  of  evi- 
dence. 

Error  In  not  explaining  to  the  jury,  after 
charging  Code,  §  4302,  what  would  be  the  con- 
sequences In  case  the  killing  was  the  result  of 
culpable  neglect,  a  mere  charging  of  the  bare 
section  being  calculated  to  leave  the  jury  to 
infer  that,  if  the  killing  was  the  result  of  cul- 
pable neglect,  the  crime  would  be  no  less  than 
that  of  murder.  Movant  contends  that  hav- 
ing undertaken  to  charge  the  law  of  killing  by 
misfortune  or  accident  the  court  should  have 
given  the  jury  some  Instruction  as  to  what 
verdict  they  should  render  if  they  found  that 
the  death  of  the  deceased  was  the  result  of 
misfortune  or  accident  provided  the  jury 
thought  it  did  not  satisfactorily  appear  that 
there  was  ne  evil  design  or  intention  or  culpa- 
ble neglect. 

Error  in  charging:  "He  (defendant)  can  de- 
rive no  advantage  from  the  character  of  the 
deceased  for  violence,  if  you  should  believe 
that  the  killing  took  place  under  circumstances 
that  showed  that  he  did  not  bdieve  himself  in 
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danger  at  the  time  of  the  IdlUng;  but  if  you 
should  have  any  reaaonahle  doubt  as  to  wheth- 
er the  homicide  was  perpetrated  in  malice,  or 
from  a  principle  of  self-preservation,  then  you 
^  may  consider  auch  character  for  the  purpose 
of  throwing  light  upon  the  motive  by  which  the 
defendant  was  hifluenced/'— the  error  being 
that  said  charge  was  not  a  fair  presentation  of 
the  law,  and  in  restricting  the  Jury  In  consid- 
ering the  character  of  the  deceased  for  vio- 
lence, and  in  not  allowing  them  to  consider 
such  character,  unless  they  had  a  reasonable 
doubt  as  to  whether  the  homicide  was  perpe- 
trated in  malice,  or  from  a  principle  of  self- 
preservation.  Movant  contends  that  under  the 
evidence  the  juiy  may  have  considered  the 
character  of  the  deceased  for  violence,  in  order 
to  throw  light  upon  the  motive  by  which  the 
defendant  was  influenced;  and,  if  this  evidence 
generated  a  reasonable  doubt  in  the  minds  of 
the  Jury,  they  should  have  given  the  defendant 
the  benefit  of  It.  To  require  th^  Jury  to  first 
have  a  reasonable  doubt  in  their  minds  beforo 
they  could  consider  such  evidence  was,  per- 
haps, to  exclude  such  evidence  entirely  from 
their  consideration,  when,  had  they  been  al- 
lowed to  consider  such  evidence,  it  might  have 
generated  In  their  minds  the  belief  beyond  a 
reasonable  doubt  that  the  defendant  was  act- 
ing' from  a  principle  of  self-preservation.  It 
was  error,  further,  in  not  instructing  the  jury 
what  effect  the  character  of  the  deceased  for 
violence  would  have,  and  what  weight  to  give 
it  in  the  case,  if,  under  the  court's  instruction, 
the  jury  should  consider  it 

Because  the  charge  as  a  whole  was  strongly 
prejudicial  to  the  defendant,  constraining  the 
jury  to  find  the  defendant  guilty  of  murder, 
and  debarring  the  jury  from  even  considering 
the  evidence  with  a  view  to  determining  if  a 
lower  grade  of  homicide  might  be  found  under 
the  fiicts;  and  because  the  charge  wholly  ex- 
cluded the  theory  of  defense  offered  by  the 
defendant  and  contended  for  by  his  counsel, 
to  wit,  involuntary  manslaughter,  or  justifia- 
ble homicide,  or  at  most  no  higher  grade  than 
voluntary  manslaughter;  and  because  the 
charge  as  a  whole  limited  the  jury  within 
lines  so  narrow  that  the  defendant  was  de- 
prived of  an  absolutely  fair  and  impartial  trial 
by  the  jury,  as  was  his  right 

Austin  &  Park  and  W.  R.  Hammond,  for 
plaintiff  in  error.  C.  D.  Hill,  Sol.  Gen.,  and 
J.  M.  Terrell,  Atty.  Gen.,  for  the  State, 

PER  CURIAM.     Judgment  affirmed. 

ATKINSON.  J.,  providentially  absent,  and 
not  presiding. 


(99  Oa.  234) 

HENDERSON  et  al.  v.  SAWYER. 
(Supreme  Court  of  Georgia.     July  13,  1806.) 

CONSTRUOTION    OF    DbKD— ESTATE  — TbKANOT     IN 

Common. 
1.  Since  the  adoption  of  the  Code,  a  mere  re- 
pngnance  in  words  will  not  authorize  a  court  to 


hold  that  there  is  a  real  repugnance  in  a  deed, 
and  consequently  to  annul  the  latter  of  two  in- 
consxfltent  clauses  therein,  when  the  actual  in- 
it'^?^'*i5^?  ^^  maker,  viewing  the  instpument 
Sfffl«„^^^®'n^5°  VST/^^^*  without  serious 
difficulty.  ^Code,  §  2755;  Thurmond  v.  Thur- 
mond, 14  S.  E.  198,  88  Ga.  182:  Brav  v  Me- 
Ginty,  21  S.  E.  284.  W  G^igSirliid  tSSfe^ 
RoUins  V.  Davie,  2^  S.  B.  392,  fee  Ga.  107. 
.  ^'^^^^^'^I?^'  Y^^J®  premises  described  In 
L^^^*^^  thereby  "granted,  bargained,  and 
S?i5-.**  a,  named  person,  "her  heu-s  ancl  as- 
signs," to  have  and  to  hold  "unto  her  •  •  • 
and  the  heirs  she  may  have  by  "  one  Bak^r  ht*r 
husband,  "her  Baker  heirs/'^o  ^m  and  th^ 
^IL\^^^%^^  *2°®fi^'  ^^^  behoof  forever,  in 
fee  simple,"  the  effect  of  such  deed  was  to  wn- 
JhL^Xivi^^  ^^  Jfe®  gnintee  named,  and  her 
three  chUdren  in  life  when  it  was  exwuted,  as 
tenants  in  common. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Twiggs  county: 
O.  O.  Smith,  Judge. 

Action  by  Victoria  Henderson  and  others 
against  Amanda  Sawyer.  Prom  an  order 
granting  a  nonsuit,  pUUntlfla  bring  error. 
Reversed. 

The  foUowIng  is  the  official  report: 
The  three  children  of  Mrs.  Baker  brought 
their  axjtion  for  the  recovery  of  an  undivided 
three-fourths  interest  In  certain  land.  It  was 
admitted  that  both  plahitifte  and  defendant 
claimed  under  a  deed  from  one  Bryant  to 
Mrs.  Baker,  bearing  date  October  25,  1876, 
whereby,  In  consideration  of  $2,000,  the  .gran- 
tor "hath  grantecL  bargained,  sold,  and  by 
these  presents  doth  grant,  bargain,  sell,  and 
convey,  unto  the  said  Mary  A.  M.  Baker,  her 
heirs  and  assigns,"  the  land  in  question,  "to 
have  and  to  hold  said  parcels  of  land  unto 
her,  the  said  Mary  A.  M.  Baker,  and  the 
heirs  that  she  may  have  by  Solomon  Baker 
(her  Baker  heirs),  and  assigns,  with  aU  the 
rights  and  appurtenances  belonging,  to  them 
and  their  own  proper  use,  benefit,  and  behoof 
forever,  in  fee  simple/'  Mrs.  Baker  is  yet 
living,  and  the  plalntlfts  are  the  only  children 
of  her  and  Solomon  Baker.  They  were  bom 
in  1860,  1865,  and  1870.  The  court  granted  a 
nonsuit  upon  the  ground  that  plaintiffs  did 
not  take  anything  under  the  deed;  the  words 
in  the  habendum  being  inconsistent  with  the 
words  granting  the  premises  to  Mrs.  Baker, 
and  therefore  void. 

Lu  D.  Moore,  for  plaintiffs  In  error.    Byals 
&  Stone,  for  defendant  in  error. 

PER  CURIAM.   Judgment  reversed. 


ATKINSON,  J., 
not  presiding. 


providenUally  absent,  and 


(9D  Oa.  238) 

CLARK  V.  FLANNERY  et  al. 

(Supreme  Court  of  Georgia.     July  18,  1896.) 

Res  Judicata— Action  against  Trusts b— Rights 

or  Bbnepiciaribs. 

1.  Where,  in  an  action  against  a  trustee,  the 

declanition  contained  allegations  showing  that 

thedebt  sued  upon  was  adebt  of  the  trust  estate, 

binding  upon  it,  and  lawfully  collectible  by  the 

sale  of  certain  described  property,  and  judg- 
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ment  was  rendered  accordingly*  thia  judgment, 
though  the  trustee  may  haye  neglected  to  make 
the  proper  defense  to  the  action,  was,  ney- 
ertheless,  condnsiTe  upon  the  cestuis  que  trust- 
ent  represented  by  the  trustee;  and  an  equita- 
ble petition  filed  in  their  behalf  by  a  next  friend, 
for  the  purpose  of  setting  the  judgment  aside, 
was  properly  dismissed  on  demurrer.  If  the 
trustee  was  unfaithful  to  his  trust  in  imnroper- 
ly  allowing  the  judgment  to  be  rendered,  ne  and. 
his  sureties,  if  any,  are  liable  to  the  beneficiaries 
thus  injured. 

2.  The  law  of  this  case  was  practically  set- 
tled by  the  decision  of  this  court  therein  at  the 
March  term,  1895  (22  S.  B.  386,  96  Ga.  78^. 

(Syllabus  by  the  Court) 

Error  from  saperior  eoort,  Pulaski  county; 
O.  C.  Smith,  Judge. 

The  following  is  the  official  report: 

Clailc,  as  nert  friend  of- the  seven  minor 
children  of  J.  A.  D.  Coley,  brought  his  petl" 
tion  against  John  Flannery  &  Co.  and  the 
sheriff  of  Pulaski  county,  praying  that  they 
be  enjoined  from  selling  certain  ladd  under 
an  erecutioii  founded  on  a  judgmeht  here- 
after mentioned,  and  that  said  judgment  be 
set  aside  and  declared  void,  or  so  reformed 
as  not  to  Interfere  with  the  property  levied 
on,  and  for  general  relief.  There  was  a 
hearing  for  interlocutory  injunction,  and  the 
same  was  denied,  which  ruling  was  affirmed 
by  the  si^reme  court  96  Ga.  782,  22  S.  E. 
386.  Afterwards  the  cause  was  heard  en 
demurrer  to  the  petition;  and  this  demurrer 
was  sustained,  and  the  petition  dismissed. 
Plaintiff  brings  error.    Affirmed. 

The  grounds  of  the  d^nurrer  were,  in 
brief:  (1)  No  equity;  (2)  res  adjudicata; 
(3)  too  long  delay  in  seekiz^  equitable  in- 
tervention; (4)  insufllclent  ground  for  inter* 
ference  with  the  judgment  It  appears  from 
the  record  that  the  land  in  guestion  was 
devised  by  the  will  of  Alatla  Ooley,  a  broth- 
er of  J.  A.  D.  Ooley,  to  J.  A.  P.  Ooley,  In 
trust  tor  the  children  named  in  the  petition, 
for  and  during  the  natural  life  of  J.  A  D. 
Ooley,  and  then  to  rest  in  and  become  the 
property  of  the  children,  or  such  of  them  as 
may  be  living  at  such  time.  The  win  was 
dated  December  22,  188S,  and  was  probated 
and  admitted  to  record  on  January  4,  1886. 
On  January  IT,  1894,  John  Blannery  &  Oo. 
brought  suits  in  Pulaski  county  court  upon 
certain  promissory  notes  signed  by  J.  A  D. 
Ooley,  trustee.  Their  petition  alleged  that 
J.  A.  D.  0>ley,  as  trustee  for  his  children, 
naming  them,  was  indebted  to  plaintiffs  in 
the  sums  sued  for  upon  the  note,  a  copy  of 
which  was  set  out;  that  said  note  waa  giv- 
en for  money  furnished  by  the  plaintiffs  for 
the  trust  estate  for  which  Ooley  was  trustee, 
which  money  was  necessary  for  the  trust  es- 
tate, and  used  for  and  by  it  for  the  benefit 
of  the  cestuls  que  trustent;  that  said  trust 
estate  consists  of  400  acres  of  land  (the  land 
in  question),  whereon  Ooley,  trustee,  and  the 
cestms  que  trustent,  reside,  and  of  certain 
described  personal  property  on  said  place; 
and  that  said  property  is  trust  property,  and 
is  subject  to  plaintiffs'  debt,  for  which  they 
pray  judgment    On  February  6,  1894,  judg- 


ment was  rendered  in  the  county  court  in 
each  case  by  default,  in  favor  of  plaintiffs 
against  J.  A.  D.  Ooley,  as  trustee  for  the^ 
children,  naming  them,  for  the  amount  of 
the  note,  with  interest;  the  judgments  recit- 
ing that,  it  further  appearing  that  the  claim 
of  the  plaintiffs  is  one  for  which  the  trust 
estate  is  liable,  judgment  is  rendered  against 
the  trust  property  in  the  D^tuads  of]  said 
trustee,  describing  the  realty  and  personalty 
before  mentioned,  and  that  execution  issue 
against  said,  property,  etc;  The  present  pe- 
tition alleges  that  J.  A  D.  Ooley  undertook 
to  discharge  the  duties  delegated  to  him  in 
the  willy  as  trustee,  and  took  possession  of 
the  property  therein  mentioned,  he  neither 
having  nor  claiming  any  title  or  interest 
therelD  except  only  a  life  estate  in  the  office 
of  trustee;  that  the  consideration  of  the 
notes  which  he  gave  to  plaintiffs  was  money 
borrowed  by  him  for  his  own  personal  use 
and  the  use  of  his  wife  and  chUdren,  and 
only  a  small  portion  of  the  money,  if  any, 
was  used  for  the  benefit  of  the  trust  estate, 
and  but  little  of  it  was  used  for  the  beneUt 
of  the  cestuis  que  trustent;  that  Ctoley, 
though  well  knowing  the  material  allega- 
tions of  the  declarations  in  the  county  court 
to  be  untrue,  neglected  and  failed  to  make 
any  defense  to  said  suits,  but  allowed  judg- 
ments to  be  taken  against  him  by  default 
and  against  the  trust  estate,  without  any 
proof  except  the  production  of  the  notes; 
that  in  the  fall  of  1893  he  delivered  to  Flan- 
nery &  Oo.  four  bales  of  cotton,  as  a  credit 
on  the  indebtedness  aforesaid,  but.  owing  to 
their  fault  or  neglect,  no  credit  was  given 
him  therefor,  and  judgment  was  rendered 
for  a  much  larger  amount  than  was  due  on 
the  notes;  and  that  J.  A  D.  Ooley  is  in- 
solvent, and,  if  this  land  is  allowed  to  be 
sold,  it  will  strip  the  minor  children  of  the 
provision  made  for  their  supp<Nrt  by  their 
uncle,  without  any  fault  cm  their  part,  and 
without  any  equivalent  for  the  debt  for 
which  the  property  is  sold.  By  amendment, 
it  is  alleged  that,  beforo  and  when  judgment 
was  taken  in  the  county  court,  it  was  agreed 
between  Ooley  and  the  firm  of  Flannery  & 
Co.,  who  represented  them,  and  their  attor^ 
ney,  that  a  credit  should  be  allowed  on  the 
notes  for  the  value  of  four  bales  of  cotton 
previously  delivered  to  Flannery  ft  Oo.,  and 
about  which  there  was  no  dispute,  the  value 
of  said  cotton  being  ovet  ^00,  the  exact 
amount  to  be  ascertained  by  a  calculatlMQ 
which  Johnson  was  to  make  from  his  mem* 
orandum;  and,  upon  this  agreement,  Ooley 
agreed  to  allow  judgnient  to  be  taken 
against  him  for  the  balance,  and,  in  viola* 
tion  of  this  agreement,  said  attorney  en- 
tered up  judgment  for  the  full  amount  of 
the  notes,  without  the  knowledge  or  consent 
of  Ooley,  and  after  he  had  left  the  court- 
house. The  record  of  only  one  of  the  suits 
in  the  county  court  is  attached  as  an  exhibit 
to  the  petition.  The  judgment  therein  ren- 
dered is  dated  February  6»  189^     The  pros- 
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•nt  petition  was  brought  on  December  27, 
1894. 

>  W.  L.  Warren  and  Grice,  Harrison  &  Pee- 
ples,  for  plaintiff  in  error.  Ji  H.  Martin,  for 
defendant  in  error. 

PER  CURIAM.   Judgment  afQrmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(99  Ga.  288) 

BOREN  T.  MANHATTAN  LIFE  IN^.  00. 
(Supreme  Court  of  Georgia,  July  13,  1896.) 
Authority  op  Agent— Parol  Evidbnob. 
Although  it  may  have  been  within  the 
scope  of  the  authority  of  certain  general  agents 
of  the  defendant  insurance  company  to  employ 
for  it  a  subagent,  and  bind  the  company  to  pay 
him  for  services  rendered,  the  company  was  not 
bound  for  the  compensation  of  a  person  who 
was  employed  by  these  general  agents,  in  their 
individual  capacity,  to  work  for  them;  nor  was 
parol  evidence  admissible  to  vary  the  terms 
of  a  plain  and  unambiguous  written  contract  be- 
tween these  general  agents  and  the  plaintiff, 
under  the  terms  of  which  he  was  their  employ^ 
and  not  the  employ^  of  the  company. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Wilcox  county; 
C.  C.  Smith,  Judge. 

The  following  is  the  official  report: 

M.  R.  Boren  sued  the  Manhattan  Life  In- 
surance Company  to  recover  certain  com- 
missions which  he  alleged  were  due  him  un- 
der a  contract  made  with  him  on  January 
10,  1898,  by  Carroll  &  Bonham  for  and  In  be- 
half of  defendant,  they  having  full  author- 
ity therefor.  Upon  the  trial,  the  court  hav- 
ing rejected  the  material  evidence  offered 
by  the  plaintiff,  and  defendant  introducing 
no  testimony  and  not  moving  fpr  a  nonsuit, 
a  verdict  in  its  favor  was  directed  by  the 
court,  to  which  mling,  and  to  each  of  the  oth- 
ers hereafter  shown,  plaintiff  excepted  and 
brings  error.     Affirmed. 

When  the  case  was  called,  counsel  for  de- 
fendant made  an  oral  response  to  a  notice 
to  produce  the  written  contract  between  Car- 
roll &  Bonham  and  the  defendant,  under 
which  they  were  acting  at  the  time  of  the 
making  of  the  contract  sued  on,  and  said 
that  defendant  had  notified  them  that  the 
contract  was  in  his  hands,  but  that  he  did 
not  have  it,  and  did  not  think  he  ever  had  it 
Both  parties  then  announced  *'Ready,"  plain- 
tiff stating  he  would  go  to  trial  without  the 
written  contract  He  then  offered  in  evi- 
dence the  contract  sued  on,  which  recites 
that  it  is  an  agreement  entered  into  "be- 
tween Carroll  &  Bonham,  general  agents  for 
the  Manhattan  Life  Insurance  Co.,  of  New 
York,  of  the  first  part*'  and  the  plaintiff,  of 
the  second  part;  that  the  party  of  the  first 
part  agrees  to  employ  the  party  of  the  sec- 
ond part,  who  agrees  to  serve  the  party  of 
the  first  part  exclusively  and  faithfully,  '*un- 
der  the  rules  of  the  Manhattan  Life  Insur- 
ance Co.,  as  their  special  agent  in  Central 


Georgia  and  South  Carolina,  •••  to  so- 
licit applications  for  Insurance  in  the  Man- 
hattan Life  Insurance  Co.  in  all  parts  of  the 
district  above  described,  and  to  do  all  in  his 
power  to  promote  the  Interests  of  the  Man- 
hattan Life  Insurance  Co.  in  said  district; 
to  collect  the  premiums,  interest  and  charges 
on  all  policies  issued  upon  Applications  pro- 
cured under  this  agreement;  to  make  a  re- 
turn to  the  party  of  the  first  part  at  their 
ofiaice  in  the  dty  of  Augusta,  Ga.,  on  the  first 
of  each  and  every  month,  or  oftener  if  re- 
quired by  the  party  of  the  first  part  of  all 
collections  for  policies  charged  to  him,  and 
to  fully  account  for  and  return  all  policies 
intrusted  to  him,  remitting  to  the  said  party 
of  the  first  part  by  bank  draft  or  otherwise 
if  required,  with  such  reports,  all  funds, 
notes,  vouchers,  policies,  etc.,  belonging  to 
the  Manhattan  Life  Insurance  Co.,  said  party 
of  the  s^ond  part  being  personally  respon- 
sible to' the  party  of  the  first  part  for  his 
acts  and  collections.'*  The  contract  then 
provides  that  in  consideration  of  the  serv- 
ices of  the  party  of  the  second  part  the 
party  of  the  first  part  agrees  to  pay  him  a 
certain  specified  percentage  upon  the  vari- 
ous kinds  of  policies  subject  to  be  written,  it 
being  agreed  that  no  claim  for  commiBsion 
shall  be  valid  until  the  premium  on  the  pol- 
icy shall  be  received  by  the  party  of  the  first 
part  in  cash;  that  upon  the  termination  of 
this  contract  a  settlement  shall  be  had  be- 
tween the  parties  hereto,  and  the  party  of 
the  second  part  shall  pay  over  to  the  party 
of  the  first  part  all  moneys  collected,  and 
return  to  'them"  all  policies,  notes,  vouch- 
ers, and  other,  property  in  his  possession  be-, 
longing  to  the  Manhattan  Life  Insurance 
Company,  and  that  the  party  of  the  first 
part,  or  any  special  agent  authorized  by 
"them,"  shall  have  the  right  to  solicit  insur- 
ance and  collect  premiums,  during  the  ex- 
istence of  this  contract  in  the  territory  as- 
signed to  this  agency.  This  contract  was 
signed  by  "Carroll  &  Bonham.  M.  R.  Bor- 
en." Defendant  objected  to  this  evidence  on 
t^e  ground  that  it  was  no  party  to  the  con- 
tract and  could  not  be  bound  by  It  n<Mr  did 
the  same  purport  to  be  a  contract  by  de- 
fendant. Plaintiff  then  offered  to  show  by 
parol  that  Carroll  &  Bonham  were  general 
agents  of  defendant  with  power  and  au- 
thority to  make  the  contract  and  that  they 
made  it  not  for  themselves  individually,  but 
for  defendant  This  was  objected  to,  and 
excluded,  for  the  reason  that  it  vpeared 
that  the  contract  between  Carroll  &  Bon- 
ham and  defendant  was  In  writing.  Plain- 
tiff testified  that  when  Carroll  &  Qonham 
made  with  him  the  contract  sued  on,  they 
had  before  them  their  contract  with  defend- 
ant, and  referred  to  it  constantly.  They 
represented  themselves  as  general  agents  of 
defendant  with  full  power  to  make  a  con- 
tract, and  made  it  not  for  themselves  indi- 
vidually, but  in  their  capacity  as  g6ii«ral 
agents  of  defendant  and  In  defendant's  be- 
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half.  Tlito  was  objected,  to  for  the  reaatm 
that  plaintiff  could  not  prove  the  agency  of 
Carroll  &  Bonham  by  their  sayings.  Plain- 
tiff then  identified  the  following  letter  as 
haring  been  written  by  Carroll  &  Bonham: 
"The  Manhattan  Life  Insurance  Company  of 
New  York.  Carroll  &  Bonham,  Geni 
Agents.  Dyer  Building,  Augusta,  Ga.,  Jan. 
20th,  'd3.  Dr.  Bush  M.  Brown,  Cordele,  Ga. 
—Dear  Doctor:  This  will  introduce  to  you 
our  friend  Mr.  M.  B.  Boren,  who  will  repre- 
sent the  Manhattan  in  your  section.  Glre 
Mr.  Boren  every  assistance  in  your  power  in 
the  prosecution  of  his  worls,  and  the  same 
will  be  gratefully  r^nembet^.  Yours,  tru- 
ly, Carroll  &  Bonham,  General  Agents," 
Plaintiff  then  introduced  a  policy  of  insur- 
ance of  defendant  to  P.  S.  Tatum,  and  tes- 
tified that  it  was  procured  through  his  so- 
licitation, under  the  contract  sued  on,  and 
upon  an  application  sent  by  him  through 
Carroll  &  Bonham.  This  policy  was  dated 
February  21,  1803,  and  upon  the  back  of  it 
were  the  words,  "Carroll  St  Bonham,  Au- 
gusta, Ga.,  General  Agents."  Plaintiff  fur- 
ther testified  that  Morgan  acted  as  general 
superintendent  for  defendant,— Introduced 
himself  to  plaintiff  as  such,  in  the  office  of 
Carroll  &  Bonham,  shortly  after  the  mak- 
ing of  the  contract  sued  on;  he  said  that 
Carroll  &,  Bonham  were  general  agents  of 
defendant,  and  had  notified  him  of  the  con- 
tract which  they  had  made  with  plaintiff  for 
defendant,  and  expressed  his  pleasure  in  the 
fact  that  plaintiff  was  going  to  work  for  de- 
fendant He  was  recognised  by  Carroll  & 
Bonham  as  general  superintendent  for  de- 
fendant, and  he  superintended  their  work. 
This  testimony  was  objected  to  for  the  rea- 
son that  Morgan's  agency  and  powers  could 
not  be  prored  by  his  own  sayings,  and  the 
objection  was  sustained.  Plaintiff  testified 
that  Carroll  &  Bonham  sent  their  reports  as 
genera]  agents  to  the  defendant  through 
Morgan;  he  only  knew  this  from  what  Car- 
roll &  Bonham  told  him.  This  was  rejected 
on  the  ground  that  the  written  reports  were 
the  highest  eyidence,  and  on  the  ground  that 
the  testimony' was  hearsay.  Plaintiff  testi- 
fied that  he  sent  to  Carroll  ft  Bonham  appli- 
cations for  policies  in  the  defendant  com- 
pany, and  letters  to  Carroll  &  Bonham  ac- 
companying them,  and  the  policies  were  sent 
back  by  them  to  him  for  the  applicants. 
This  also  was  rejected  on  the  ground  that 
the  writings  referred  to  wero  the  highest 
evidence  of  the  facts  sought  to  be  proved. 
Plaintiff  testified  that  the  duties  of  general 
agents  of  life  insurance  companies  were  to 
appoint  BUbagents  for  the  company,  and  to 
oversee  their  work,  and  to  exercise  a  gen- 
eral supervision  over  the  special  agents  ap- 
pointed by  them.  This  was  ruled  oi^t  as  in- 
comi>etent  and  irrelevant.  One  Thomson 
testified  that  about  the  first  of  1893  he  had 
some  collections  to  make  for  defendant,  giv- 
en him  by  Morgan,  who  claimed  to  be  the 
general  superintendent  for  defendant,  and 


he  superintended  these  collections.  He  pro- 
cured for  witness  some  papers  needed  as 
evidence,  which  he  said  were  at  the  office  in 
New  York.  The  representation  made  by. 
Morgan  was  objected  to  on  the  ground  that 
his  sayings  could  not  establish  his  agency; 
and.  the  objection  was  sustained,  the  rest 
of  the  evidence  being  allowed  to  remain. 
The  eonrt  then  ruled  out  the  contract  sued 
oh,  and  also  ruled  out  the  letter  from  Car- 
roll &  Bonham  to  Dr.  Brown,  upon  the 
gtoxBuA  that  the  same  was  irrdevant  unless 
the  authority  of  Carroll  &  Bonham  .was 
shown.  Plaintiff  offered  to  show  that  work 
had  been  done  by  him  for  defendant,  and 
what  was  due  him.  This  was  rejected  on 
the  ground  that  there  was  no  evidence  that 
plaintiff  had  any  contract  with  defendant,  or 
that  it  was  liable  on  the  contract  in  ques- 
tion. 

Hal  Lawson,  for  plaintiff  in  error.  D.  B. 
Nicholson  and  J.  H.  Martin,  for  defendant  in 
error. 

PEE  CURIAM.    Judgment  affirmed. 

A1SINSON,  J.,  providentially  absent,  and 
not  presiding.  * 


(97  Ga.  863) 
FBIOK  et  al.  V.  HOBNE. 
(Supreme  Court  of  Georgia.     Oct  21,  1896.) 
V  Appsait^Rbvibw  of  Evidsnob. 

The  case  turning  upon  the  question  whether 
or  not  the  descriptive  words  "eight  horse-power 
Eclipse  engine  on  sills,  6x9  cylinder.  No.  4,547," 
as  used  in  a  bail-trover  declaration,  and  the  judg- 
ment rendered '  thereon,  included  a  Ix^er  and 
certain  attacbn^ents  thereto,  and  this  question 
having  been  fairly  submitted  to  the  jury  by  the 
court  In  its  charge,  and  thev  having,  upon  suffi- 
cient evidence,  deterodined  it  in  the  defendant's 
favor,  there  is  no  cause  for  granting  a  new  triaL 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Dodge  county; 
C  C.  Smith,  Judge. 
Action  by  Frick  &  Co.  against  S.  B.  Home. 

{udgmfut    for    defendant,    and     plaintilfs 
ring  error.    Affirmed. ' 

De  Lacy  St  Bishop,  for  plaintiff  in  error. 
E.  A.  Smith,  for  defendant  in  error. 

FEB  OIJBIAM.    Judgment  affirmed. 


(97  Qa.  446) 
SWIFT  et  aL  v.  BEGISTEB  et  aL 
(Supreme  Court  of  Georgia.     Oct  21,  1885.) 

Attornet  and  Clibnt— Sbwlbmbnt  of  Suit— 
Fkosbootion  for  Fbbb— Bvidbnob. 
1.  Where  an  attorney  at  law,  upon  a  fee  con- 
tingent upon  recovery,  brought  an  action  to  re- 
cover damages,  and  thereafter  the  plaintiff  and 
defendant,  between  themselves,  without  the  con- 
sent of  the  attorney  who  brought  the  suit,  set- 
tled the  noiitter  in  controversy,  if  the  latter  con- 
tinue the  prosecution  of  the  cause  to  recover 
fees,  it  is,  in  any  event,  indispensable  to  the 
maintenance  of  ills  action  that  he  prove  the  ma- 
terial allegations  of  the  original  declaration,  and 
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establiiah  a  liability  upon  the  part  of  the  defend- 
ant to  hia  eUent,  the  plaintifl.  Sacfa  liabUity 
cannot  be  shown  by  the  mere  opinion  of  the 
original  plaintiff  that  he  wvts  entitled  to  recover 
'in  that  case  an  amount  stated,  no  facts  what- 
ever being  stated  upon  which  this  opinion  was 
based. 

2.  In  the  present  case,  the  evidence,  otherwise 
than  as  above  indicated,  being  wholly  silent  upon 
the  question  of  the  defendants'  liability,  no  case 
for  a  recovery  was  made,  and  the  conrt  did  not 
err  in  directing  a  verdict  for  the  defendants. 
(Syllabus  by  the  Court) 

Error  from  superior  conrt,  Wilcox  oounty; 
C.  G.  Smith,  Judge. 

Action  by  A.  O.  Swift  and  another  against 
Register,  Wylly  &  Schmidt  Judgment  for 
defendants.    Plaintiffs  bring  error.   Affirmed. 

The  following  is  the  official  report: 
The  case  of  Swift  &  Swift  ai^nst  Regis- 
ter, Wylly  &  Schmidt  came  on  to  be  tried. 
Plaintiffs'  counsel  announced  to  the  court 
that  the  parties  had  met  and  settled  the  case 
In  vacation,  and  that  they  wished  to  try  the 
case  to  secure  a  judgment  against  defend- 
ants for  their  fees;  said  settlement  baring 
been  made  without  th^  knowledge  or  eon- 
sent,  and  without  any  authority  to  settle 
their  lien  for  fees.  The  case  proceeded,  and, 
at  the  close  of  the  evidence,  the  judge  be- 
low ruled  that  the  settleiiient  having  been 
made  with  the  knowledge,  consent  and  ap- 
proval of  Hal  Lawson,  ''one  of  the  attorneys 
of  record"  in  the  case,  the  defendants  were 
relieved  from  liability  for  fees  to  plaintiffs' 
attorneys,  and  directed  a  verdict  for  defend- 
ants, which  verdict  was  rendered.  Plain- 
tiffs excepted,  alleging  that  the  court  erred 
in  holding  that  plaintiffs'  counsel  could  not 
recover  their  fees  from  defendants  under 
the  facts  of  the  case,  and  in  directing  said 
verdict  Taylor,  one  of  plaintiffs'  counsel, 
testified:  He  wrote  out  the  original  petition 
In  the  case,  and  he  and  Ck)l.  Hal  Lawson 
wrote  from  that  the  petition  filed  in  the  case 
upon  which  the  trial  is  now  being  had.  Wit- 
ness Is  the  leading  and  original  counsel  in 
the  case.  His  contract  with  plaintiffs  was 
and  is  that  his  fee  was  one-half  that  he  re- 
covered in  the  case.  He  had  not  been  cod- 
suited  aboilt  the  settlement  of  the  case,  nor 
had  he  given  any  one  authority  to  settle  his 
fees  or  lien  therefor.  Swift,  one  of  plaintiffs, 
testified:  Plaintiffs  and  defendants  have 
settled  the  case.  Plaintiffs  got  $900  for  this 
and  two  little  cases.  In  the  settlement,  this 
case  was  estimated  at  about  $600.  This  case 
covered  dealings  for  $30,000  to  $40,000  worth 
of  lumber,  and  there  was  justly  due  to 
plaintiffs  on  this  case  $1,300.  For  the  de- 
fendants, Lawson  testified:  "Taylor  first 
wrote  out  the  petition,  and  then  he  and  I 
put  it  in  shape,  and  made  the  original  peti- 
tion filed.  Plaintiffs  consulted  me  about  the 
settlement  of  the  case,  and  I  told  them  to 
settle  it  I  had  no  authority  to  settle  any 
fees  due  the  other  counsel,  and  did  not  do 
so.  D.  H.  Pope,  one  of  counsel,  represented 
plaintiffs  in  the  motion  made  to  transfer  the 
case  to  United  States  court     I  was  of  coun- 


sel In  the  case.  It  appears  that  the  brigbal 
petition  was  signed:  ro.  H.  Pope  St  Son,  Jor- 
dan &  Watson,  T.  O.  Taylor,  and  Hal  Law- 
son,  Plffs.'  Attys.'  •• 

D.  H.  Pope,  Jordan  &  Watson,  and  T.  O. 
Taylor,  for  plaintiffs  in  error.  J.  H.  Mar- 
tin, for  defendants  in  error. 

ATKINSON,  J.  The  official  report  states 
the  facts.  Whether  or  not  the  settlem^t  of 
•the  original  cause  of  action  between  the  par- 
ties, with  the  approval  of  one  of  the  counsel 
for  the  plaintiffs,  is  binding  likewise  up<Hi 
his  associate  counsel  to  the  extent  of  pre- 
venting a  farther  prosecution  of  the  suit  by 
the  latter  for  the  purpose  of  reeovoing  a 
contingent  fee,  we  will  not  In  the  present 
case  pause  to  inquire.  This  was  permitted 
by  the  trial  court  To  the  successful  prose- 
cution of  such  an  action,  after  settlement  be- 
tween the  original  parties,  by  the  counsel 
employed  upon  a  oontingent  fee  for  the  pnr- 
pose  of  recovering  the  fee  stipulated  to  be 
paid  to  him  in  the  event  of  a  recovery,  it  is 
absolutely  indispensable  that  he  ahould 
prove  by  competent  evidence  the  right  of  the 
plaintiffs  to  recover  in  the  original  case.  See 
Rodgers  v.  Furse,  83  Oa.  116,  9  8.  B.  669, 
which  is  directly  in  point  to  this  proposition. 

When  we  look  to  the  record  in  this  case, 
we  find  no  evidence  upon  which  a  verdict 
oould  possibly  rest  in  favor  of  the  plaintiffs 
against  the  defendants  had  the  parties  been 
at  issue  upon  the  original  suit  The  action 
involved  a  settlement  of  accounts  between 
the  parties  touching  the  operations  of  a  saw- 
mill and  various  other  business  enterprises 
between  than,  and  the  only  evidence  of  the 
right  of  the  pkiintiffs  to  recover  is  to  be 
found  in  the  opinion  expressed  by  one  of 
them  when  put  upon  the  witness  stand,  to 
the  ^ect  that  they  (the  plaintiffs)  wer^  en- 
titled to  recover  $1,800  in  this  action.  This 
was  purely  a  matter  of  opinion  and  con- 
jecture. It  was  the  very  question  the  jury 
was  entitled  to  try,  and  the  witness  was  not 
competent  to  decide  that  question  for  them. 
With  the  case  in  this  condition,  and  upon 
this  main  feature  of  t^e  defendants'  liabil- 
ity, there  being  no  evidence  upon  which  a 
verdict  could  legally  be  rendered,  against 
them,  the  court  did  not  err  in  directing  a  ver- 
dict in  their  favor,  and  for  that  reason  the 
judgment  of  the  coffurt  below  is  affirmed. 


(97  Oft.  441) 

8PBNCB  V.  OONBY  et  aL 
(Supreme  Court  of  Georgia.    Oct  21,  1895.) 

DiSTRBSS    WaRRAITT— FORTHCOHINO    BoKD  —  DE- 
MAND. 

Where  a  distress  warrant  was  levied  upon 
personal  property,  and  a  claim  was  filed  by  a 
third  person,  who  gaye  a  forthcoming  bond  la 
terms  of  the  statute,  an  action  against  the  prin- 
cipal and  soreties  thereon  was,  after  the  prop 
erty  had  been  found  subject  to  the  warrant 
mamtainable  without  a  readvertlsement  of  the 
property  for  sale,  and  without  proving  that  any 
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pcnonal  demand  therefor  had,  bef«r§  salt  bees 
made  upon  the  defendants,  it  aifinpatlTieiy  ap- 
pearing that  it  would  hare  been  physically  im- 
possible for  them  to  produce  th(e  property  in  re- 
sponse to  any  such  aavertisement  or  demand. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Pnlaaki  comi- 
ty; C.  G.  Smith,  Judge. 

Action  by  C.  C.  Spence,  for  the  use  of  Mrs. 
Dayis,  against  Coney,  Loyejoy  &  Co.  Judg- 
ment for  defendants.  Plaintiff  brings  error. 
Beyersed. 

W.  U  ft  Warren  Oiice,  for  plaintUE  In  er- 
ror.   T.  O.  Taylor,  for  defendant*  in  error. 

LUMPKIN,  J.  A  distress  warrant  In  fa- 
yor  of  Mrs.  Dayis  against  one  Mercer  was 
leyied  on  certain  personalty,  which  was 
claimed  by  Laidler,  who  gaye  a  forthcoming 
bond  for  the  deliyery  of  the  property  at  the 
time  and  place  of  sale,  proyided  it  should  be 
found  subject  to  the  distress  warrant.  It 
wag  subseciuently  found  subject;  and,  with- 
out adyertising  tt  for  sale,  or  demanding  of 
the  claimant  or  his  sureties  a  surrender  of 
its  poBBcsslan,  the  constable  brought  an  ac- 
tion against  them  upon  the  forCbconiing 
bond.  On  the  trial  It  appeared  from  the  de- 
fendants* own  testimony  that  none  of  them 
had  possession  or  control  of  the  property, 
and  that  they  could  not  possibly  haye  pro- 
duced it  if  it  had  been<  demanded  of  them 
by  the  officer,  onie  court  granted  a  nonsuit 
on  the  ground  that  it  had  not  been  shown 
that  the  defendants  had  used  or  carried  off 
the  property,  or  that  a  demand  had  been 
made  upon  them  tor  the  same.  This,  we 
think,  was  error.  It  has  been  frequently  de- 
cided that  an  adyeitlsement  of  property  for 
which  a  forthcoming  bond  has  been  given  is 
unnecessaty  when  such  property  has  been 
consumed,  or  otherwise  disposed  of ,  so  as  to 
render  it  impossible  tor  the  obligors  in  the 
bond  to  deliyer  the  same  to  the  leyying  offi- 
cer on  demand.  Lassiter  y.  Byrd,  55  Oa.  806; 
Bowen  y.  Penny,  76  Qa.  748;  Anderson  y. 
Banks,  92  Oa.  121,  18  8.  B.  86i.  These  ciM- 
es  proceed  upon  the  idea  that  where  an 
obligor  has  yoluntaJlly  placed  hims^f  in  a 
situation  which  renders  it  imposidble  for  him 
to  comply  with  the  obligation  he  has  assum- 
ed, he  is  to  be  treated  as  abandoning  and 
renouncing  his  contract,  and  consequently 
committing  a  breach  thereof.  SucA,  unques- 
tionably, is  the  true  law  on  the  subject  *'As 
the  renunciation  of  a  contract  before  per- 
formance is  due  is  equiyalent  to  a  breach, 
and  entitles  the  injured  party  to  sue  im- 
mediately, so  if  one  party,  by  his  own 
act,  makes  performance  of  his  promise  im- 
possible, the  other  may  at  once  bring  an 
action  against  him  for  a  breach.*'  8  Am. 
ft  Bug.  Bnc.  Law,  p.  907.  It  is  la  mistake  to 
suppose  that  a  breach  of  a  written  obli- 
gation can  result  only  after  the  time  for  per- 
formance therein  stated  has  arriyed,  and  due 
demand  for  performance  has  been  made  and 
refused.    "A  party  to  a  contract  may  break 


it  in  one  of  three  wtya:  (a)  By  renbundng 
his  liabilities  under  it;  (b)  by  rendering  per- 
formance of  his  promise  Impossible;  (c)  by 
totally  or  partially  failing  to  perform  what 
he  has  undertaken."  Id.  pp.  903,  904.  Byen 
wheife  the  contract  stipulates  that  perform- 
ance is  not  due  until  a  certain  time,  or  the 
happening  of  a  certain  eyent,  if  a  party  yol- 
untarlly  abandons  his  contract  before  de- 
mand for  performance  can  be  made  upon 
him  by  putting  it  beyond  his  power  to  com- 
ply when  demand  shall  be  made,  a  breach 
riBSults  instanter.  "When  impossibility  of 
performance  is  caused  by  tbe  act  of  one  of 
the  parties,  it  is  equlyaSent  to  a  breach." 
See,  again,  page  903,  abore  cited.  Cleaxly, 
therefore,  if  such  a  brea^  can  be  shown,  it 
follows  that  there  has  been  a  yiolation  of 
the  contract  rendering  the  obligor  liable  to 
the  party  with  whom  he  contracted;  and  it 
is  utterly  immaterial  whetlier  the  latter  did 
or  did  not  subsequently  demand  the  per- 
formance of  a  contract  which  had  already 
been  broken  by  the  obligor  as  completely  as 
U  w^  could  be.  In  the  present  case  it  does 
not  appear  what  actually  became  of  the 
property  leyied  on  and  repleyied;  but  we 
are  unable  to  percelye  what  material  differ- 
ence this  can  make,  when  the  defendants  ex- 
pr«sslT  admitted  that  it  was  not  within  their 
power  to  produce  It,  and  thus  conceded  that, 
if  a  demand  for  It  had  been  made  by  the  offi- 
cer, the  same  woold  haye  been  f ruities&  The 
physical  impossibility  to  produce  is  the  im- 
portant fact,  and  not  the  onuses  which 
brought  this  imposBlbllity  about,  unless  the 
inability  on  the  part  of  the  defendants  Arose 
through  no  fault  on  their  part  As  to  this, 
they  offer  no  excuse  or  defense.  They  mere- 
ly insist  that  there  has  been  no  breach  of 
their  bond  because  the  surrender  of  the  prop- 
erty was  neyer  demanded  of  them  by  the 
leyying  officer.  If  there  had  been  an  adyer- 
tiiement,  this  would  haye  been  the  legal 
equiyalent  of  a  demand,  and  a  failure  to  pro- 
duce the  property  at  the  time  and  place  of 
sale  would  haye  constituted  a  breach  of  the 
bond.  As  has  been  seen,  howeyer,  it  has 
been  definitely  ruled  that  there  is  no  occa- 
sion for  adyertising  when  it  is  absolutely 
certain  that  the  property  cannot  be  produced. 
As  demand  was  not  made  by  adyertisement, 
were  the  defendants  entitied  to  a  personal 
demand  upon  them  before  it  could  be  said 
their  contract  was  broken?  Under  the  ad- 
mitted facts,  we  think  not  Their  contract, 
in  effect  bound  them  to  haye  the  property 
in  readiness  for  deliyery  when  called  for  by 
adyi&rtisement  or  by  personal  demand*  Their 
obligation  to  produce  the  property  at  the 
time  and  place  of  sale  comprehended  an  in- 
cidental duty  to  safely  keep  the  property  In 
order  that  they  would  be  in  a  situation  to 
surrender  it  promptly  upon  proper  demand 
made  on  them.  They  could  not  arbitrarily 
abandon  their  keeping  and  possession  of  the 
property  without  at  the  same  time  renoun- 
cing their  obligation  to  hold  it  subject  to  de- 


818 


25  SOUTHBASTEUN  RSPORTBR. 


IQtL 


mand  by  the  of&cer.  It  would  be  absurd  to 
say  that  a  daimant  who  had  replevied  a 
horse  mijrht  wlUfully  torn  the  animal  loose 
In  the  highway,  and  allow  It  to  escape,  and 
still  insist  that  be  had  done  nothing  in- 
consistent with  his  duty  under  the  forthcom- 
ing bond  he  had  given,  or  evinced  by  his 
conduct  a  purpose  to  renounce  and  abandon 
his  contract  If  the  defendants,  by  their 
own  negligent  or  willful  conduct  brought 
about  a  state  of  facts  which  would  render  a 
demand  on  them  utterly  futile,  they  cannot 
shield  themselves  behind  the  technical  ob- 
jection that  no  such  demand  was  in  fact 
made.  Their  voluntary  relinquishment  of 
all  control  over  the  property  is  to  be  treated 
as  a  renunciation  .of  their  obligation  under 
their  bond  to  hold  the  property'  subject  to 
demand.  Thereafter  a  demand  would  avail 
them  nothing;  it  would  be  entirely  unneces- 
sary to  their  protection,  as  enabling  them  to 
meet  the  requirements  of  their  bond  by  mak- 
ing surrender  of  the  property  when  called 
for.  The  policy  of  the  law  is  not  to  insist 
upon  mere  futile  and  fruitless  formalities. 
Under  such  circumstances,  the  defendants 
will  be  held  to  have  waived  demand  by  vol- 
untarily abandoning  their  contract,  and  com- 
mitting a  breach  of  its  obligation*  The  same 
reason  for  dispensing  with  an  advertisement 
in  such  cases  would  also  dispense  with  any 
legal  necessity  for  a  personal  demand.  It  is 
true  that  in  some  of  the  cases  bearing  on  this 
subject  it  appears  that  a  personal  demand 
was  made,  but  in  those  cases  Impossibility  of 
compliance  with  a  demand  did  not  SLppesx. 
Judgment  reversed.  ' 


(97  Ga.  449) 


JONBS  V.  MBTHVIN. 


<Sapreme  Court  of  Georgia.     Oct.  21,  1895.) 

IsfaURANOB— Action  on  Prbmium  Note— Error  in 
PoLiGT— Rescission— NoTiCB. 

1.  A  slight  error  in  the  spelling  of  the  name  of 
the  insured  in  a  policy  of  life  insurance  will  not, 
after  his  acceptance  of  the  policy,  constitute  a 
valid  defense  to  an  action  upon  a  promissory 
note  given  for  the  amount  of  the  first  premium 
due  upon  the  policy,  unless  it  affirmatively  ap- 
pears that,  after  discovering  the  error,  the  in- 
sured made  a  proper  request  for  its  correction, 
and  the  same  was  refused. 

2.  Where  the  insured  mailed  such  a  policy  to 
the  plaintifTs  agent,  the  former  took  the  risk  of 
the  mails;  and  even  if  the  policy  had  been  ac- 
companied by  a  communication  distinctly  point- 
ing out  the  error,  and  requesting  its  Correction, 
but  in  fact  these  documents  never  reached  the 
agent,  the  plaintiff  would  not  be  chargeable  with 
any  notice  of  the  defect  in  the  policy,  nor  with 
the  consequences  of  a  failure  to  remove  the  same 
by  having  the  appropriate  correction  made.  In 
no  event  was  the  error  in  question,  of  itself 
alone,  cause  for  rescission. 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Twiggs  county; 
G.  G.  Smith,  Judge. 

Action  by  T.  R.  Jones  against  William  R. 
Methvin.  Judgment  for  defendant  Plaintifl 
appeals.    Revised. 


.  B.  y.  Hardeman  &  Son,  for  plaintifl  In  er- 
ror.   L.  D.  Moore,  for  defendant  in  error. 

LUBCPKIN.J.  This  was  an  action  by  Jones 
against  Methvin  upon  a  promissory  not^  sign- 
ed by  the  latter,  and  payable  to  the  order  of 
the  former.  It  was  given  In  payment  of  a 
premium  upon  a  p<^cy  of  life  insurance  is- 
sued by  an  insurance  company  to  Methvin  up- 
on his  application,  but  procured  through 
Jones.  When  the  policy  was  tendered  to 
Methvin,  he  accepted  it,  not  noticing  at  the 
time  that  his  name  was  therdn  improperly 
spelled  ''Methoin."  After  making  this  dis- 
cover^, the  defendant  (according  to  his  testi- 
mony) mailed  the  policy  to  the.  company's 
agent  from  whom  he  had  received  it,  inclosing 
the  same  in  a  letter.  There  was  evidmce 
from  which  it  could  be  inferred  that  no  such 
letter  was  ever  in  fact  written;  and  it  seems 
quite  certain  that  if  written  at  all,  the  defend- 
ant did  not  point  out  the  misspelling  of  his 
name,  and  request  a  proper  correction,  or 
otherwise  indicate  in  what  req;»ect  he  was 
dissatisfied  with  the  policy,  or  state  any  rea- 
son for  the  return  of  it  It  clearly  appeared 
that  the  agent  received  neither  the  letter 
nor  the  policy;  and  it  was  not  even  contended 
that  the  Insurance  company  itself  was  ever 
notified  of  the^  error  in  the  policy,  or  that 
it  had  any  knowledge  whatever  of  its  alleged 
return  to  the  agent 

The 'jury  found  for  the  def aidant  We 
think  the  verdict  was  manifestly  wrong.  The 
defense  set  up  seems  to  us  absolutely  with- 
out merit  Notwithstanding  the  slight  error 
in  the  spiling  of  Methvin's  name,  the  policy 
was  doubtless  binding  upon  the  company; 
and  though  It  was  unqQestionably  the  right 
of  the  insured  to  have  a  policy  literally  cor- 
rect in  this  respect,  if  he  so  desired,  it  was 
his  duty  to  present  a  proper  request  for  its 
correction.  Had  such  a  request  been  made 
and  refused,  the  case  would  have  be^i  alto- 
gether different  It  is  quite  plain,  however, 
he  did  not  in  good  faith  attempt  to  have  a 
correction  made.  According  to  his  own  testi- 
mony, he  mailed  the  policy  to  an  agent  of  the 
company,  accompanying  it  with  some  kind  of 
a  nondescript  letter,  the  contents  <^  which  are 
not  disclosed,  but  in  which  he  utterly  failed 
to  state  his  reason  for  returning  the  policy, 
or  to  indicate  what,  if  any,  objection  he  had 
to  it  Even  if  this  letter  reached  the  agent 
it  would  have  been  totally  insufficient  to 
charge  either  the  company  or  its  agent  with 
any  notice  of  the  defect  in  the  policy»  oc  with 
the  consequences  of  a  failure  to  remove  the 
same  by  having  the  appropriate  correction 
made.  About  the  only  idea  the  agent  could 
gather  from  the  return  of  the  policy  Inclosed 
in  a  letter  of  this  kind  would  be  that  the  in- 
sured was  simply  endeavoring,  without  good 
cause,  to  repudiate  his  contract,  and  escape 
liability  upon  his  premium  note.  In  other 
words,  the  defendant's  method  of  dealing 
with  this  policy— taking  him  at  his  own  word 
neither  ingenuous  nor  fair;  and  his  de- 
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fente,  based  apon  such  conduct,  is  entitled  to 
bnt  little  consideration. 

His  defense  was,  howerer,  bad  for  another 
and  stUl  stronger  reason.  It  aillnnatiTely 
appears  that  neither  the  policy  nor  the  alleged 
lettei^  ever  reached  .tbe  hands  of  the  agent 
In  sending 'these  documents  in  the  manner 
stated,  the  defendant  took  the  risk  of  the 
mails,  and  he  ^therefore  cannot  complain  if 
the  papers  failed  to  reaclr  their  destination. 
It  was  incumbent  npon  him  to  take  the  prop- 
er steps  to  have  the  policy  corrected.  Ab- 
snming  that  the  letter  he  claims  to  have  writ- 
ten had  any  existence  in  fact,  and  was  all 
that  it  should  have  been.  At  was  his  business 
to  see  that  it  reached  the  company's  agent 
The  means  of  transportation  sheeted  by  him- 
self utteriy  fatted  to  accomplish  this  result; 
and,  consequently^  he  stands  in  no  better  po- 
sition than  if  he  had  made  no  effort  whaterer 
to  return  the  policy.    Judgment  reversed. 


C97CkL  «B8) 


DYAL  T.  STATE. 


(Supreme  Court  of  Georgia.     Oct  21,  1885.) 

Voluntary  Mamslacohtbh— What  Comstitutbb 

—Instructions. 

1.  Where  K.  D.  and  W.  M.,  upon  an  agree- 
ment to  fight  "a  fair  fight"  without  weapons, 
were  preparing  to  engage  in  snch  a  fight  and  A. 
M.,  a  brother  of  W.  M.,  came  up  to  them  with 
a  gum  which  K.  D.  seized,  and,  while  K.  D.  and 
A.  M.  were  struggling  over  the  gun,  J.  D.,  a 
brother  of  K.  D.,  with  another  gun,  shot  and 
killed  W.  Mm  K.  D.  was  criminally  responsible 
for  J.  D.'s  act  if  it  was  the  result  of  a  preTions 
conspiracy  between  these  two  to  kill  W.  M.;  but 
if  there  was  no  such  conspiracy,  and  K.  D.  did 
not  participate  in  the  design  to  kill,  he  was  not 
legally  responsible  for  the  homicide.  In  any 
event  K.  D.,  under  such  drcumstances,  was 
guiltyof  murder,  or  nothing. 

2.  There  being  no  view  of  the  evidence  under 
which  a  verdict  for  voluntary  manslaughter 
could  be  legally  rendered  against  the  accused  on 
trial,  it  was  error  to  gi^e  in  charge  to  the  jury 
the  law  relating  to  this  grade  of  homldde. 

(Syllabus  by  the  Court.) 

Bhror  from  superior  court  Appling  county; 
J.  L.  Sweit  Judge. 

Kossuth  Dyai  was  convicted  of  voluntary 
manslaughter,  and   brings  error.    Reversed. 

6.  J.  Holton  &  Son  and  T.  A.  Pkrker,  for 
plaintiff  in  error.  W.  G.  BranUey,  SoL  Gen., 
for  the  State. 

LUMPKIN,  J.  An  Indictment  was  returned 
against  John  Dyal  and  Kossuth  Dyal,  who 
were  brothers,  for  the  murder  of  William 
McBacbin.  Kossuth  Dyal  was  tried,  and 
found  guilty  of  voluntary  manslaughter. 
Andrew  McEachin,  a  brother  of  the  deceased, 
was  present  and  to  some  extent  participated 
In  the  difficulty  which  resulted  in  the  homi- 
cide. For  the  sake  of  brevity,  these  parties 
win  hereinafter  be  de^'ignated,  respectively, 
as  "John,"  "Kossuth,"  "WiUiam,"  and  "An- 
drew." It  appears  from  the  evidence  that 
Kossuth  and  William  had  made  an  agree- 
ment to  fight  "a  fair  fight"  without  weapons. 


While  they  were  preparing  to  engage  in  a 
fight  of  this  kind,  Andrew  came  up  to  them 
with  a  gun,  which  Kossuth  immediately 
seised,  and  a  struggle  then  ensued  between 
these  two  for  the  possession  of  the  gun. 
While  this  struggle  was  In  progress,  John, 
with  another  gun,  shot  and  killed  William. 

It  was  contended  by  the  state  that,  previ- 
ous to  the  occurrences  just  narrated,  John 
and  Kossuth  had  entered  into  a  conspiracy 
to  kill  Wmiam,  and  that  the  design  of  that 
conspiracy  was  accomplished  by  his  being 
killed  at  the  time  and  in  the  manner  above 
stated.  This  theory  of  the  state  was  denied 
by  the  accused,  and  the  evidence  upon  this  is- 
sue was  conflicting.  If  such  a  conspiracy  in 
fact  existed,  and,  in  pursuance  of  it  John 
killed  William  in  the  presence  of  Kossuth, 
and  the  latter  at  the  time  participated  Ui  the 
design  to  kill,  he  was,  though  not  the  actual, 
slayer,  legally  responsible  for  John's  act,  and 
was  guilty  of  murder.  If  there  was  no  such 
conspiracy,  and  the  only  purpose  of  Kossuth 
upon  the  occasion  in  question  was  to  have  a 
"fair  flghr  with  William,  from  which  he 
was  diverted  by  the  appearance  of  Andrew 
with  the  gun,  and  if  Kossuth,  while  strug- 
gling with  the  latter  to  obtain  possession  of 
the  gun,  in  no  way  participated  in  John's  at- 
tack upon  WilUam  with  the  other  gun,  it 
would  be  ^Ufficult  to  perceive  how  Kossuth 
was  in  any  way  chargeable  vrith  the  homicide. 
Taking  the  case  as  a  whole,  there  is  no  view 
of  it  which  would  Justify  a  conviction  of 
Kossuth  for  the  offense  of  voluntary  man- 
slaughter. The  law  upon  this  subject  ought 
not  to  have  been  given  in  charge  to  the  Jury, 
because  it  is  wholly  inapplicable  to  the  facts 
presented,  and  diverted  the  attention  of  the 
Jury  from  the  rea^  issues  to  be  passed  upon 
by  them.  The  case  should  be  tried,  again, 
and,  if  the  evidence  is  substantially  the  same 
as  at  the  previous  trial,  Kossuth  should  (ei- 
ther be  convicted  of  murder  or  acquitted. 
Judgment  reversed. 


J0NB8  V.  STATU. 


(97  Ga.  430) 


(Supreme  Court  of  Georgia.     Oct  21,  1896.) 

Common  Chbat—Evidbnob. 

Where  the  purchaaer  of  goods  worth  'Ji 
cents  delivered  to  the  seller,  for  the  purpose  of 
making  payment  and  receiving  the  correct 
change,  a  gold  coin  worth  $20,  the  former  ig- 
norant^ supposing  that  the  coin  was  a  silver  dol- 
lar, and  the  latter,  perceiving  the  mistake,  re- 
tained the  coin,  and  returned  only  75  cents  in 
change,  he  was  guilty  of  being  a  common  cheat 
and  swindler,  under  the  provisions  of  section 
4595  of  the  Code. 
(SyUabus  by  the  Court) 

Error  from  city  court  of  Macon;  J.  P.  Boss, 
Judge. 

William  Jones  was  convicted  of  swindling, 
and  brings  error.     Affirmed. 

M«  G.  Bayne,  for  plaintiff  in  error.  Wnu 
EL  Felton,  Jr.,  SoL  Gen.,  for  the  States 
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LUMPKIN,  J.  A  litUe  girl  was  Intrasted 
with  a  $20  gold  piece»  for  the  purpose  of  go- 
ing to  the  market,  buying  a  chicken,  and  re- 
turning with  it  and  the  change.  The  owner 
of  the  coin,  through  Inadvertence,  supposed 
it  was  a  silver  dollar,  and  the  little  girl  was 
ignorant  of  its  real  value.  From  the  evi- 
dence for  the  state,  which  the  Jury  evidently 
believed,  it  further  appeared  that  the  little 
girl  went  to  the  market,  purchased  a  chicken 
of  the  accused  at  the  price  of  25  cents,  and 
gav^  him  the  coin.  He  took  it,  and  said,. 
"Do  you  want  me  to  change  all  this  money?" 
to  which  she  replied,  *'It  is  a  dollar."  He 
turned  to  the  light,  examined  the  coin  again, 
and  gave  a  gutteral  sound,  expressive  of  as- 
sent, and  most  probably  intended  to  induce 
the  child  to  remain  in  the  belief  that  the  coin 
was  in  fact  a  silver  dollar.  At  any  rate,  he 
returned  her  in  change  only  75  cents,  which- 
would,  of  course,  have  been  the  proper 
amount  had  the  coin  been  only  a  dollar. 

The  conduct  of  the  accused  was  undoubt- 
edly fraudulent  and  criminaL  The  question 
is,  was  it  larceny,  or  cheating  and  swindling? 
He  was  indicted  for  and  convicted  of  the  Ut- 
ter ofifense;  and,  in  our  opinion,  this  was 
legal  and  proper.  Though  ignorant  of  its 
true  value,  the  girl  Intended  to  pay,  and  did 
in  fact  pay,  the  $20  gold  piece  to  the  accus- 
ed. She  parted  with  it  voluntarily,  and  up 
to  this  point  no  fraud,  deception,  or  dishon- 
esty of  any  kind  had  been  practiced  upon 
her  by  the  accused.  He  was  rightly  in  pos- 
session of  the  coin,  and  had  an  inchoate  title 
to  it,  which  would  immediately  have  become 
complete  and  perfect  if  he  had  retur&ed  the 
proper  amount  of  change,  as  he  ought  to 
have  done.  Certainly,  it  was  not  delivered 
to  him  upon  a  trust  of  any  description,  nor 
did  he.  obtain  possession*  of  it  against  the 
girl's  consent  If  he  had  handed  her  $19.75, 
her  ignorance  of  the  value  of  the  coin  she 
had  paid  to  him  would  have  been  of  no  con- 
sequence, and  the  whole  transaction  would 
have  been  perfectly  legal  and  regular.  His 
fraudulent  conduct  began  when  he  ascertain- 
ed that  the  girl  believed  the  coin  to  be  a  sil- 
ver dollar.  The  artful  practice  and  the  de- 
ceitful means  which  he  employed  consisted 
in  adopting  the  necessary  precautions  to 
keep  her  in  this  belief,  and  thus  enable  him 
to  obtain  the  valuable  coin,  and  satisfy  her 
with  the  inadequate  sum  given  back  in 
change.  His  persuasive  silence  and  equivo- 
cal assent  to  the  girl's  misstatement  that  the 
coin  was  only  a  dollar,  while  a  less  tangible 
form  of  deceitful  practice  than  a  more  active 
form  of  artifice  would  have  been,  were  none 
the  less  effectual  in  the  accomplishment  of 
his  fraudulent  design.  Perhaps,  they  were 
the  most  efTectual  means  he  could  have  em- 
ployed, because  aUaying  suspicion  on  the 
part  of  the  girl  was  essential  to  the  success 
of  his  dishonest  purpose.  The  ingenious 
cheat  and  swindler  cannot  escape  punish- 
ment merely  because  he  Invents  and  employs 


less  clumsy  means  of  deceit,  and  m<»e  cun- 
ningly pursues  his  artful  practices,  than  Is 
usually  the  case  with  less  ad^t  and  skillful 
members  of  his  craft 

For  the  reasons  above  stated,  the  offense 
cannot  be  larceny;  and,  if  this  be  true,  it 
falls  directly  within  the  description  em- 
braced in  se<!tion  4595  af  the  Cknle,  defining 
the  offense  of  being  a  common  cheat  and 
swindler.  He  certainly  used  ^'deceitful 
means,"  and  employed  an  **artful  practice,** 
by  which  the  girl  In  question,  representing 
the  owner  of  the  coin,  was  defrauded  and 
cheated.  The  case  of  Crofton  t.  State,  79 
Ga.  5&i,  4  S.  E.  333,  is  altogether  different 
There  it  appears  that  a  newsboy  intrasted 
the  accused  with  a  newspaper,  valued  at  5 
cents,  and  95  cents  in  change,  for  the  pur- 
pose of  procuring  and  bringing  back  to  him 
$1.  It  was  a  clear  case  of  trust  on  the  one 
side,  and  conversion  of  the  property  on  the 
other,  the  title  to  which  the  newsboy  never 
intended  to  pass  to  the  accused,  and  even 
the  possession  of  which  was  surrendered  for 
a  specified  purpose  only.    Judgment  afilrmed. 


.      (97  Qa.  432) 
TAYLOR  V.  STATBJ. 
(Supreme  Court  of  Georgia.     Oct  21,  1895.) 

HomOTDB— RBVXBW    of  EVIDENCB— iNSTRaCTTOKS. 

The  evidence  disclosed  beyond  doubt  the 
perpetration  of  a  wanton,  cruel,  and  unprovoked 
murder,  and  warranted  the  jury  in  finding  that 
there  was  a  guilty  participation  in  it  by  the  ac- 
cosed,  on  trial  as  a  principal.  The  motion  for 
a  new  trial,  considered  in  connection  witii  all  the 
testimony  and  the  charge  of  the  court  presents 
np  sufficient  legal  reason  for  setting  the  verdict 
aside.  The  request  to  charge  was  covered  by 
the  genera]  charge  given  to  the  jury,  and  there 
was  no  error  in  refusing  to  grant  a  new  triaL 
(Syllabus  by  the  0>nrt.) 

Error  from  superior  court,  Bibb  county;  J. 
L.  Hardeman,  Judge. 

Gen^  Taylor  was  convicted  of  murder,  and 
brings  error.    Afilrmed. 

M.  G.  Bayne,  for  plaintiff  in  error.  W.  H. 
Felton,  Jr.,  SoL  Cten.,  for  the  State. 

LUMPKIN,  J.  This  case  is  not  one  require 
ing  special  or  extended  conunent  Its  deter- 
mination depended  almost  entirely  upon  the 
evidence.  That  a  wanton,  cruel,  and  unpro- 
voked murder  was  committed  is  established  be- 
yond question,  and  there  was  sufiident  evi- 
dence to  warrant  the  jury  In  finding  that  the 
accused  on  trial  participated  therein  as  a  prin- 
cipal. We  can  find  no  legal  reason  for  dis- 
turbing the  verdict  There  is  nothing  in  any 
of  the  assignments  of  error  which  would  Jus- 
tify us  hi  so  doing.  The  legal  questions  pre- 
sented are  not  of  sufficient  weight  or  impor- 
tance to  require  elaboration  or  discussion.  On 
the  whole,  Justice  seems  to  have  been  done; 
and  we  therefore  decline  to  set  aside  the  judg- 
ment of  the  trial  judge,  refusing  to  grant  a 
new  trial    Judgment  affirmed. 
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(97  Ga.  471) 

HANESIiHY  T.  MONKOB  et  al. 
(Supreme  Court  of  Georgia.     Oct  28,  1895.) 
Assumpsit— Pleading— EviDBKCB. 
There  being  no  special  plea  filed  by  the  de- 
fendant8«  authoriziiig  the  Introdnction  of  the  eyi- 
dence  objected  to  by  the  plaintiff  aa  irrele-vant 
and  iinmaterial,  the  court  erred  in  not  rejecting 
the  same;   and  as  the  eyidence  in  question  was 
harmful  to  the  plaintiff's  case,  and  gave  to  the 
defendants  the  b^efit  of  a  defense  which  they 
had  not  pleaded,  tbip  error  requires  the  granting 
of  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  conrt  Wilcox  comity; 
0.  O.  Smith,  Judge. 

Action  by  J.  J.  Hanesley  against  J.  R.  Mon* 
roe  and  others.  There  was  a  judgment  for 
deftodants,  and  plaintiff  brings  error.  Be^ 
versed. 

HaL  Lawson,  B.  H.  Cutts,  and  T.  K  Hel- 
ton, for  plaintiff  In  error.  E.  H.  Williains 
and  Pate  &  Bright,  for  defendants  in  error. 

LUMPKIN,  J.  An  acUon  was  brought  by 
Etonesley  against  Monroe  and  others  for  serr- 
tees  alleged  to  have  been  performed  in  pro- 
curing for  them  a  loan  from  an  Insurance 
company  in  Cincinnati.  The  plaintiff  proved 
compliance  with  his  part  of  the  contract 
The  defendants  offered  evidence  tending  to 
sbow  that  the  plaintiff  was  an  agent  of  the 
insurance  company;  that  it' was  his  duty,  as 
such,  to  solicit  applications  for  Insurance 
therein;  and  that  the  rules  of  the  company 
forbade  an  agent  to  take  any  commission  for 
his  services  in  procuring  a  loan  from  the  com- 
pany, other  than  his  commission  upon  the  in- 
surance taken.  The  court  admitted  this  evi- 
denoe  over  the  objection  that  it  was  irrele- 
vant and  immaterial.  There  was  no  plea 
setting  up  as  a  defense  to  the  plaintiff's  ac- 
tion the  facts  brought  out  by  this  evidence. 
In  otlier  words,  the  defendants  did  not  plead 
any  disability  on  the  part  of  the  plaintiff  to 
contract  for  and  receive  from  them  a  com* 
mission  upon  the  loan  which  he  procured  the 
insurance  company  he  represented  to  make  to 
them.  It  is  plain,  therefore,  that  no  issue 
of  this  kind  was  involved  in  the  case;  and  it 
is  an  elementary  rule  of  evidence  that  testi- 
mony, in  order  to  be  admissible,  must  have 
at  least  some  relevancy  to  the  issue  in  con- 
troversy. By  admitting  the  evidence  in  ques- 
tion, the  court  gave  to  the  defendants  the 
benefit  of  a  defense  which  they  had  not  made 
by  their  pleadings;  and,  as  so  doing  was 
manifestly  harmful  to  the  plaintlfTs  case,  a 
new  trial  should  be  granted.  Judgment  re- 
versed. 


(97  oa.  m.) 

OGDBN  V.  DODGB  COUNTT. 
(Supreme  Ourt  of  Georgia.    Oct  28,  1886.) 

EfBCTMSNT —  EquITABLB  DBtBKSB  —  PLBADINO  — 

Dmot^AMATiovB  or  Okb  ir  Possession— W bat 

Cokstitutss^Admissibtlit  T. 
1.  The  principle  stated  in  section  3189  of  the 
Code  was  applicable  to  the  issues  involved  in 
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the  present  case;  and,  under  this  principle,  a 
perfect  equity  may,  without  praying  for  spe- 
cific performance,  be  set  up  as  a  defense  to 
an  action  at  law  for  the  recovery  of  land. 

2.  Declarations  by  a  donor  of  land  in  favor 
of  his  own  title,  made  after  he  has  delivered 
possession  of  the  same  to  the  donee,,  are  not 
admissible  in  evidence  against  the  latter.  Dec- 
larations of  a  donor  against  his  title,  and  in 
favor  of  that  of  the  donee,  bind  the  donor  and 
his  privies  in  estate,  and  consequently  are  ad** 
missible  In  the  donee's  favor  against  one  who 
derived  title  from  the  donor  after  the  declara- 
tions were  made. 

3.  Declarations  of  one  in  possession  of  land, 
and  claiming  under  a  parol  gift,  are  admissible 
to  show  an  adverse  claim  of  title.  An  inven- 
tory made  by  an  ordinary  purporting  to  include 
all  property  belonging  to  the  county  is  in  the 
nature  of  such  a  declaration. 

4.  The  evidence  warranted  the  verdict:  and 
the  newly-discovered  evidence  beine  merely  cu- 
mulative of  that  introduced  upon  the'  trial,  and 
sn<^  as  would  not  probably  (mange  the  result, 
the  court  did  not  err  in  refusing  to  grant  a  new 
trial.  : 

(Syllabus  by  the  Court) 

I^rror  from  superior  court,  Dodge  ebunty; 
O.  C.  Smith,  Judge. 

Ejectment  by  Caro  C.  B.  Ogden  against 
Dodge  county.  There  was  a  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Afilrmed. 

De  Lacy  A  Bishop,  for  plaintiff  in  error. 
D.  M.  Roberts,  for  defendant  in  error. 

SIMMONS,  O.  J.  Mrs.  Ogden  brought  her 
action  of  ejectment  against  the  county  of 
Dodge  for  certain  land  in  the  town  of  East- 
man, used  by  the  county  for  courthouse  pur- 
poses, to  which  she  claimed  title  under  a 
deed  from  her  father,  William  P.  Eastman. 
She  alleged  that  the  defendant  entered  into 
possession  of  the  land  by  inclosing  the  same 
with  a  wire  fence,  by  the  express  consent  and 
permission  of  her  father,  and  that  Its  posses- 
sion was  permissive  until  18^,  when  it  set 
up  an  adverse  claim,  since  which  time  the 
possession  had  been  against  her  consent 
The  defendant  denied  that  its  possession  was 
permissive,  and  alleged  that  it  had  a  perfect 
equitable. title  by  reason  of  its  having  taken 
possession  of  the  land  under  a  parol  gift  from 
said  William  P.  Eastman,  and  having  made 
valuable  improvements  thereon  upon  the 
faith  of  the  gift  There  was  a  verdict  for  the 
defendant,  and  the  plaintiff  made  a  motion 
for  a  new  trial,  which  was  overruled,  and  she 
excepted. 

1.  The  court  gave  in  charge  to  the  Jury 
section  3189  of  the  Code,  which  declares  that 
if  possession  of  land  has  been  given  under  a 
voluntary  agreement  or  merely  gratuitous 
promise,  upon  a  meritorious  consideration, 
and  valuable  improvements  made  upon  the 
faith  thereof,  equity  will  decree  the  perform- 
ance of  the  agreement  It  is  complained  that 
this  was  error,  because  the  law  as  stated  in 
this  section  was  inapplicable  to  the  case.  It 
Is  true  that,  under  the  pleadings,  the  case 
was  not  one  for  specific  performance,  there 
being  no  prayer  for  it  The  principle  of  the 
section  referred  to  is  applicable,  however,  not 
merely  where  specific  performance  is  sought, 
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but  wherever  a  donee  in  possession  of  land 
onder  the  circumstances  stated  Is  seeking  to 
defend  his  possession  against  the  donor  or 
person  claiming  nnder  him.  A  donee  of  land 
under  a  parol  gift  would  under  these  cir- 
cumstances have  a  perfect  equity  In  the  land, 
which  would  enable  him  to  defend  his  pos- 
session against  the  plaintiff;  and  this  he 
could  do  without  praying  for  specific  per- 
formance. Floyd  V.  Floyd,  97  Ga,  — ,  24  S. 
.  E.  451.  In  the  case  of  Howell  v.  EUsbury, 
79  Ga.  475,  5  S.  E.  96,  relied  upon  by  the 
plaintiff  In  error,  the  party  setting  up  thfe 
equity  was  not  in  possession  of  the  land,  but 
was  seeking  to  recover  it  in  ejectment;  and, 
a  legal  title  being  therefore  necessary  to  en- 
able him  to  recover,  It  was  held  that  the  ac- 
tion could  not  be  supported  without  first  or 
contemporaneously  obtaining  a  decree  for 
specific  performance.  Where  the  person  set- 
ting up  the  equity  is  already  in  possession.  It 
is  not  necessary  that  he  should  have  the  legal 
title  in  order  to  defend  his  possession;  but  a 
perfect  equity  In  the  land,  as  against  a  plain- 
tiff seeking  to  recover  in  ejectment,  is  a  suffi- 
cient defense  to  the  action.  In  the  present 
case  there  was  evidence  that  the  alleged  do- 
nor gave  the  land  In  question  to  the  county, 
from  motives  of  public  spirit,  and  because  the 
town  in  which  it  was  situated,  and  which 
was  named  after  him,  had  been  selected  as 
the  coimty  site,— a  sufficiently  meritorious 
consideration;  and  that  the  county  went  into 
possession  upon  th^  faith  of  the  gift,  and  ex- 
pended. In  fencing  and  other  Improvements 
on  the  land,  something  over  $200.  In  view 
of  this  evidence,  the  court  was  authorized  to 
give  in  charge  the  principle  of  the  section  re- 
ferred to;  and,  although  that  part  of  the  sec- 
tion which  says  that  "equity  will  decree  the 
performance  of  the  agreement"  was  not  ap- 
plicable to  the  case,  no  harm  resulted  from 
its  being  given  in  charge  with  the  rest  of  the 
section,  there  being  no  finding  by  the  jury 
that  the  defendant  was  entitled  to  specific 
performance. 

2.  The  court  ruled  out  testimony  as  to  dec- 
larations alleged  to  have  been  made  by  Mr. 
Eastman  in  favor  of  his  own  title  after  he 
had  delivered  possession  of  the  land  in  ques- 
tion to  the  county,  and  tending  to  show  that 
the  possession  was  only  permissive.  It  is 
complained  that  the  court  erred  in  ruling  out 
such  testimony,  and  in  admitting,  over  the 
objection  of  the  plaintiff,  testimony  as  to  dec- 
larations alleged  to  have  been  made  by  him 
against  his  title,  and  in  favor  of  the  county. 
There  was  no  error  in  these  rulings.  It  is 
well  settled  that  declarations  of  a  donor  in 
favor  of  the  donee,  made  after  the  time  of 
the  alleged  gift,  are  admissible  in  behalf  of 
the  donee,  and  those  claiming  under  him,  to 
establish  the  fact  of  the  gift;  and  that  his 
declarations  after  the  time  of  the  alleged 
gift,  and  while  the  donee  is  in  possession,  are 
not  admissible  to  disprove  the  gift,  and  are 
not  rendered  admlsdible  by  the  fact  that  dec- 
Utrations  admitting  the  gift  are  in  evidence 


for  the  donee.  Porter  r.  Allen,  54  Ga.  624 
(6);  Lewis  v.  Adams,  61  Ga.  559  (3);  Foul- 
lain  .V.  FouUain,  76  Ga.  420;  Blalock  v.  Mi- 
land,  87  Ga.  573,  13  S.  E.  551.  And  see 
Thornt.  Gifts,  $  224,  and  cases  cited;  1  Am. 
&  Eng.  Enc.  Law  (^d  Ed.)  tit  "Admissions," 
p.  684. 

3.  There  was  no  error  in  admitting  in  evi- 
dence the  inventory  made  by  the  ordinary  of 
the  county,  purporting  to  include  all  the  prop- 
erty belonging  to  the  county,  and  including 
the  land  In  question.  Declarations  by  one  in 
possession  of  land  are  admissible  to  show  an 
adverse  claim  of  title  (Code,  $  3774);  and 
this  was  in  the  nature  of  such  a  declaration, 
the  ordinary  Ibeing  the  official  In  charge  of 
the  county  property. 

4.  There  was  ample  evidence  to  support  the 
verdict  The  newly-discovered  evidence  was 
merely  cumulative,  and  was  not  such  as 
would  probably  change  the  result;  and  the 
court  did  not  err  in  refusing  to  grant  a  new 
trlaL    Judgment  affirmed. 


(»7  Ga.  4S&) 
8URLBS  et  al.  v.  MILIKEN. 
(Supreme  Court  of  Georgia.    Nov.  15>  1806.) 

TiMBBE  LbASB^CoNSTRCOTION. 

A  printed  timber  lease,  made  August  4, 
1890,  in  which  it  was  covenanted  that  the  les- 
see might  "commence  boxing,  working,  or  other- 
wise asing  the  said  timber  for  turpentine  pur- 
poses" at  any  time  he  might  desire,  and  also 
that  the  lessee  should  "have  the  right  to  con- 
tinue to  box,  work,  or  otherwise  use  the  said 
timber,  and  every  portion  thereof,  for  the  full 
term  of  two  years,  beginning,  with  reference 
to  each  portion  of  the  timber,  from  the  time 
only  that  the  boxing  and  working  of  each  poi^ 
tion  is  commenced,  it  being  the  intention  of 
the  parties  that  this  lease  shall  continue  to  op- 
erate nntil  all  of  the  timber,  and  each  and  every 
portion  thereof,  has  been  boxed,  worked,  and 
otherwise  used  for  turpentine  purposes  for  the 
full  period  of  two  (2)  years,  ana  shall  end  after 
the  year  1893,**  it  appearing  that  the  words 
**and  shall  end  after  the  year  1893"  were  into^ 
lined  before  the  lessor  would  consent  to  exe- 
cute the  lease,  properly  construed,  save  the  les- 
see no  right  at  all  to  work  or  use  the  timber  in 
question  for  any  purpose  'after  the  expiration 
of  the  year  1893. 
(Syllabus  by  the  Court) 

EhTor  from  superior  court,  Wayne  county; 
J.  L.  Sweat,  Judge. 

Action  by  Ben  Miliken  against  J.  B.  Sorles 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.     Affirmed. 

S.  R.  Harris  and  Goodyear,  Kay  &  Brant- 
ley,^ for  plaintiffs  in  error.  J.  H.  Thomas 
and  John  W.  Bennett,  for  defendant  in  error. 

LUMPKIN,  J.  This  case  turned  entirely 
upon  the  construction  to  be  g\ven  a  timber 
lease  made  August  4,  1890,  the  material  por- 
^tions  of  which  are  quoted  in  the  headnote. 
It  appears  that  the  main  portions  of  the  In- 
strument were  in  print,  and  that,  before  the 
lessor  would  agree  to  sign  It,  he  required  an 
interlineation  in  ink  of  the  words  ''and  shall 
end  after  the  year  1893.*'    It  is  a  well-«et- 
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tied  rule  in  constralng  contracts,  such,  for 
inatance*  aa  policlea  of  insurance,  the  main 
portions  of  wjiich  are  printed,  and  the  spe- 
cial or  particular  portions,  adapting  it  to  the 
precise  agreement  of  the  parties,  are  writ- 
ten, that  the  written  words  should  be  giren 
greater  force  and  effect  than  those  which 
are  printed.  That  rule  is  applicable,  in  prin- 
0ple,  to  the  present  case.  The  lessee  con- 
tracted for  the  use  of  the  timber,  and  eyery 
portion  thereof,  for  the  full  term  of  two 
/ears.  He  was  left  free  to  begin  boxing  and 
worldng  each  portion  of  the  leased  premises 
whenerer  he  chose,  and  to  continue  his  op- 
erations as  to  such  portion  for  two  years, 
with  the  condition,  nerertheless,  that  the  en- 
tire contract,  and  all  rights  under  it,  should 
end  with  the  year  1883.  It  is  obvlons  that 
the  contract,  thus  construed,  could  haye  been 
carried  out,  and  that  the  lessee  could  have 
obtained  the  benefit  of  boxing  and  operating 
all  the  timber  Cor  two  full  years,  for  the  con- 
tract was  dated  August  4,  1890,  and  he  had 
from  that  date  until  December  31,  1898  (a 
period  of  three  years  and  sevenU  months), 
within  which  to  get  the  benefit  of  the  con- 
tract he  made.  The  court  below  entertained 
the  same  view  of  this  contract  which  we 
hare  taken,  and,  in  so  doing,  committed  no 
error.    Judgment  affirmed. 

(97  (3*.  618) 

JOSEPH  T.  MAYOR,  ETC.,  OP  CITY  OF 

MILLBDGEVILLE. 
(Supreme  Court  of  Georgia.    Nov.  16,  1895.) 

COirSTITUTIOKAL    Law— BU8INB88    TaX— VALIDITY 

o?  Ordinance— UNiroRMiTT. 
A  mtmidpal  ordinance  imposing  a  businesB 
tax  of  one-thfrd  of  1  per  cent,  upon  "all  gross 
sales  of  tcoods,  wares,  and  merchandise  of  ev- 
erar  kind,*'  is  not  obnozious  to  that  clause  of  the 
constitntion  wliich  declares  that  "all  taxation 
glial]  be  uniform  ujpon  the  same  class  of  sub- 
jects'* (article  7,  (  2,  par.  1)  because  it  further 
proTldes  that  "any  person  can  reliere  them- 
selyes  of  the  gross  sales  tax  by  paying  two 
hundred  dollars  in  advance  per  annum/'  In 
so  far  as  the  ordinance  in  question  imposes  a 
tax,  it  is  uniform  as  to  aD  persons  upon  whose 
business  it  is  imposed.  If,  for  any  reason,  the 
commutation  of  the  tax  by  an  annual  payment 
of  $200  is  illegal,  it  affords  no  reason  for  en- 
joining, at  the  instance  of  a  taxpayer,  the  col- 
lection of  the  tax  itself. 
(Syllabus  by  the  OourL) 

Error  from  superior  court,  Baldwin  county; 
J.  G.  Hart,  Judge. 

Action  by  Adolphus  Joseph  against  the  may- 
or and  aldermen  of  the  city  of  Milledgeville. 
Judgment  for  defendant  Plaintiff  brings  er- 
ror.   Affirmed. 

Roberts  &  Pottle,  for  plaintiff  in  error. 
Whitfield  &  Allen,  for  defendant  in  error. 

iSIMMONS,  d  J.  On  Januaiy  16,  1894,  the 
mayor  and  aldermen  of  the  city  of  MiUedge- 
▼ille  passed  an  ordinance  for  the  levy  and 
collection  of  license  and  special  taxes  for  the 
purpose  of  raising  revenue  to  meet  the  ordi- 
nary and  extraordinary  expenses  of  the  city 
for  that  year.    The  ordinance  imposed  '^{h 


on  all  gross  sales  of  goods,  wares,  and  mer- 
chandise of  every  kind,  made  on  and  after 
Februaty  1, 1894,"  a  tax  of  one-third  of  1  per 
cent  It  was  proTided,  however,  that  any  per- 
Bon  could  relieve  himself  of  this  tax  by  iMiy- 
Ing  $200  in  advance  per  annum.  An  execu- 
tion was  issued  against  Adolphus  Joseph  for 
the  amount  of  tax  due  by  him  under  the  or- 
dinance; and  he  brought  his  petition  to  enjoin 
its  enforcement  upcm  the  ground  that  the  ordi- 
nance was  void  because  repugnant  to  para- 
graph 1,  (  2,  art  7,  of  the  constitution,  which 
declares  that  ''all  taxation  shall  be  uniform 
upon  the  same  class  of  subjects'*;  it  being 
contended  that  the  tax  was  rendered  unequal 
by  the  provision  for  Its  commutation  upon  the 
payment  of  $200  in  advance.  The  court  re- 
fused an  injunction,  and  the  petitioner  ex- 
cepted. 

If  the  ordinance  in  question  contravenes  the 
tule  of  uniformity  prescribed  by  the  consti- 
tution, it  does  so  only  in  that  part  of  it  which 
provides  for  the  commutation  of  the  tax.  In 
so  far  as  it  imposes  a  tax,  it  is  uniform  as  to 
all  persons  upon  whose  business  the  tax  is 
imposed.  The  r^ate  is  the  same  upon  all  gross 
sales  of  goods,  wares,  and  merchandise  of 
every  kind.  The  fact  that  a  person  thus 
taxed  may,  under  another  provision  of  the 
ordinance,  secure  a  commutation  of  the  tax, 
which,  in  case  his  sales  for  the  year  should, 
exceed  a  certain  amount,  would  result  in  re- , 
ducing  below  the  prescribed  rate  the  rate 
actually  paid  by  him,  could  not  affect  the  le- 
gality of  the  tax  as  laid.  That  part  of  the 
ordinance  which  imposes  the  tax  is  independ- 
ent of  and  separable  fttmi  the  part  which  pro- 
vides for  its  commutation,  so  that  if  this 
latter  part  should  be  rejected  as  invalid,  the 
part  which  is  legal  would  still  stand  and  be 
capable  of  enforcement.  This  being  so,  it 
makes  no  difference  in  the  present  case  wheth- 
er the  provision  for  commutation  is  illegal  or 
not  The  illegality  of  the  commutation  would 
afford  no  redson  for  enjoining  the  collection 
of  the  tax  itself.    Judgment  affirmed. 

(99  Qa.  222) 
ROUNTRBB  v.  WILLIAMS. 
(Supreme  0>urt  of  Georgia.   July  18,  1896.) 

PSSD  —  COKSTSUCnON  —  BXBOUTIOK  —  PttOPSSTT 
SUBJBGT. 

1.  Construed  in  the  light  of  the  parol  evi- 
dence admitted  without  objection  to  explain 
the  meaning  of  the  deed  ft-om  the  claimant  to 
her  son's  wife,  it  passed  the  title  to  the  son. 
By  its  terms,  the  land  described  therein  was 
''granted,  bargained,  and  sold**  to  the  daughter- 
in-law  **for  herself  and  for  the  use  of*  the  son; 
but  the  habendum  and  warranty  clauses  re 
stricted  the  l)eneficial  use  to  the  son  alone,  and 
it  plainly  appeared  from  the  parol  evidence  re* 
ferred  to  that  the  srantor's  intention  was  to 
convey  the  entire  title  to  him. 

2.  The  land,  therefore,  became  subject  to  s 
judgment  against  the  son,  in  exist^ioe  when 
the  deed  was  executed;  and  tills  is  so  although 
the  real  consideration  of  the  deed  may  have 
been  a  promise  by  the  son  to  support  the  moth- 
er, which  he  failed  to  perform,  and  because  of 
which  failure  the  deed,  upon  proper  pleadings, 
with  proper  parties,  and  with  proof  of  his  in- 
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•olyencr,  might,  bi  equity,  as  between  the  imr- 
ties  thereto,  hare  been  set  aside. 
(SjllabuB  by  the  Court.) 

Error  from  Bnperior  court,  Brooks  county; 
A«  H.  Hansell,  Judge. 

Action  by  A.  J.  Bonntree  against  B.  W. 
Williams.  There  was  a  judgment  for  plain- 
tiff, on  which  an  execution  issued,  which 
was  levied  on  land  claimed  by  Mary  A.  Wil- 
liams. The  property  was  found  not  subject, 
and  plaintiff  brings  ,error.     Beversed. 

The  following  is  the  offLcial  report: 
In  March,  1880,  Bountree  obtained  Judg- 
ment against  B,  W.  Williams,  and  on  No- 
vember 3.  18S5,  the  execution  Issued  thereon 
^\as  levied  upon  certain  land  to  which  a 
claim  was  interposed  by  Mary  A.  Williams. 
The  case  was  submitted  to  the  judge  with- 
out a  jury,  and  he  held  the  property  not  sub- 
ject It  appears  from  the  evidence  for  the 
claimant  that  on  November  4,  1884,  she  exe- 
cuted a  deed  conveying  the  land  in  question 
to  Permelia  F.  Williams,  the  wife  of  B.  W. 
Williams,  "for  herself,  and  for  the  use  of  B. 
W.  Williams  and  his  heirs,  and  the  assigns  of 
said  P.  F.  Williams  and  B.'  W.  Williams."  The 
deed  recites  a  consideration  of  $500  in  hand 
paid.  The  habendum  clause  is,  to  **P.  F. 
Williams  for  the  use  of  B.  W.  WUUams,  or 
his  heirs,  executors,  administrators,  and  as- 
signs, in  fee  sin4)le.*'  The  warranty  is  to 
"P.  F.  Williams,  for  the  use  of  B.  W.  Wil- 
liams and  his  heirs,  executors,  administra- 
tors, and  assigns.*'  Claimant  testifled:  *'B. 
W.  Williams  never  gave  me  any  money,  or 
anything  else  of  value,  as  a  consideration  of 
said  deed,  nor  was  there  any  consideration 
from  any  one,  except  that  the  said  deed  was 
made  under  the  following  circumstances: 
I  was  at  home,  and  had  no  one  to  be  with 
me,  except  him  and  his  wife.  I  got  after 
them  to  stay  with  me  aAd  take  care  of  me 
the  balance  of  my  life,  and  told  him  if  he 
would  do  so  I  would  give  him  my  land  at 
my  death;  and  he  was  to  live  there  and  take 
care  of  me.  Not  long  after  that  he  wanted 
me  to  deed  him  the  land.  He  and  I  went  to 
Dr.  Coon,  and  got  him  to  write  a  deed,  and  it 
was  not  long  after  I  got  home  that  he  took  a 
notion  to  leav^  and  told  Fannie,  his  wife,  to 
give  me  back  the  deeds,  which  I  at  first  re- 
fused to  take;  but  be  Insisted,  and  I  con- 
sented to  take  them  back,  and  did  take  them 
back,  and  Fannie  made  me  a  deed  back.  B. 
W.  Williams  went  off  to  Jacksonville,  and 
worked  there  for  several  years,  and  came 
back  to  this  county,  but  never  lived  with  nor 
supported  me.  I  cannot  recollect  what  prop- 
erty I  turned  over  to  B.  W.  Williams  when 
he  moved  over  to  the  Williams  homestead.  I 
do  not  remember  how  long  B.  W.  Williams 
remained  on  the  place;  I  think,  about  three 
or  four  years,  though  it  may  not  have  been 
more  than  two.  He  went  to  Jacksonville 
when  he  left  there.  He  left  me  about  100 
bushels  of  com,  and  household  and  kitchen 
furniture,  buggy,  one  horse,  and  two  mules; 


also,  about  twenty  or  twenty-five  head  of 
cattle.  I  think  this  property  was  on  the 
place  when  he  first  came  there,  and  belonged 
to  me,  I  reckon.  B.  W.  Williams  was  to  stay 
on  the  place  as  long  as  I  lived.  He  was  to 
take  care  of  and  support  mo.  He  was  to 
provide  for  me.  He  took  a  notion  to  go  to 
Jacksonville,  and  left  me,  and  did  not  pro- 
vide any  more  for  me»  I  think  I  signed  the 
original  deed,  of  which  a  copy  is  heseinbe- 
fore  given,  but  not  for  the  consideration 
named  therein.  I  understood  said  deed  oon- 
veyed  the  property  to  B.  W.  Williams,  pro- 
vided he  did  as  he  contracted;  bat  after 
he  backed  oat  I  thought  it  was  all  done 
away  with.  I  live  with  my  son  Berry  M. 
Williams,  In  this  county,  and  am  eighty- 
three  years  old.  There  was  nothing  said 
about  as  to  where  my  8a];q;>ort  shook!  come 
from,  to  the  best  of  iny  recollection.  There 
was  nothing  said  about  my  having  to  live  on 
the  place.  The  understanding  was  that  I 
was  to  live  there  with  him.  I  daim  all  that 
land  now,  becaoae  he  went  off."  Mrs.  Simp- 
son, who  was  formerly  the  wife  of  B.  W. 
WiUiams,  testified:  "In  1884  and  1886  I  liv- 
ed on  clalmanrs  phice  with  her.  She  resid- 
ed during  1886  upon  the  land  in  dispute. 
She  was  Uriug  alone,  and  my  husband  and 
I  went  to  live  with  h&t  and  take  care  of  her 
and  be  with  her,  and  she  made  me  a  deed  as 
trustee.  My  husband  and  I  remained  on  the 
place  about  two  years.  My  husband  left  us, 
and  she  broke  up  housekeeping,  as  we  could 
not  live  alone.  My  understanding  was  that 
the  consideration  of  the  deed  was  that  B.  W. 
Williams  and  I  were  to  live  with  claimant, 
on  her  dower  place,  and  take  care  of  her, 
during  her  life,  and  he  was  to  farm  on  the 
place  deeded.  No  money  passed  from  me, 
and'  I  know  of  none  passing  from  my  hus- 
band to  claimant  There  was  no  perform- 
ance of  the  consideration  of  the  deed,  as  my 
husband  left  the  premises.  He  went  to 
Jacksonville,  Florida.  Claimant  had  her 
farm  stocked  and  supplied  when  he  moved 
from  the  premises.  She  kept  one  of  the 
horses  until  she  died.  I  do  not  remember 
now  about  the  remainder.  On  November  17, 
1885,  I  made  to  her  a  deed,  in  consideration 
of  $10,  conveying  the  premises  in  dispute. 
She  and  some  of  her  children  requested  me 
to  make  the  deed  back  to  her.  It  was  not 
made  for  any  consideration  of  money,  or  oth- 
er thing  of  value.  I  made  it  because  B.  W. 
Williams  failed  in  doing  what  he  promised 
to  do  when  she  made  him  tiie  deed.  The 
deed  from  her  to  him  was  written  by  Dr. 
Goon.  He  was  a  physician^  and  not  a  law- 
yer." 

Glenn  &  Bountree,  for  plaintiff  in  error. 
J.  G.  McCall  and  W.  B.  Bennett,  for  defend- 
ant in  error. 

PEB  OUBIAM.    Judgment  reversed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


Ga.) 


COLLINS  0.  STATE. 


825 


(W  Oa,  477) 

ENGLISH  ▼.  REBD. 
(Supreme  Court  of  Georgia.    Not.  15,  1895.) 

AtTACHMBNT—ReFLBTT  BT  DBrBRDANT^-LlABILITY 

ON  Rbflett  Bond— Pleading. 

1.  It  appearing  that  the  plaintiff  in  attach- 
ment had  riyen  an  attachment  hond  on  the 
same  day  the  attachment  was  iasned  and  ler* 
ied,  a  plea  by  the  surety  upon  the  replevy  bond 
given  by  the  defendant  in  attachment,  alleging 
'*that  said  attachment  and  the  levy  thereunder 
was  utterly  void,  said  attachment,  having  been 
issued  and  levy,  made  without  the  neceasaiy  at- 
tachment bond  having  been  first  given,"  was 
properly  stricken  on  demurrer.  Construed  in 
the  light  of  the  entire  record,  this  plea  could 
not  be  treated  as  alleging  that  no  attachment 
bond  at  all  had  been  given,  nor  as  negativing 
the  fact  that  an  attachment  bond  of  some  de- 
scription had  been  given  before  the  issuing  and 
levy  of  the  attachment. 

2.  If  the  purpose  of  the  plea  was  to  attack 
the  attachment  bond^  actually  given,  the  plea 
was  bad  because  it  failed  entirely  to  point  out 
any  defect  in  the  bond. 

(Syllabus  by  the  Court) 

Error  from  superior  conrt.  Ware  county; 
J.  L.  Sweat,  Judge. 

Action  by  H.  W.  Reed  against  A.  P.  Eng- 
lish. Judgment  for  plaintiff,  and  defendant 
brings  error     Affirmed. 

EUtch  &  Myers,  for  plaintiff  in  enor.  L. 
A.  Wilson,  for  defendant  in  error, 

LUMPKIN,  J.  In  order  to  support  an  at- 
tachment, the  plaintiff  mnst  give  a  bond  as 
required  by  law,  and  a  failure  to  do  so  would 
be  a  good  gronnd  for  dismissal.  It  follows, 
necessarily,  that  where  an  attachment  has 
been  levied,  and  the  property  replevied  by  the 
defendant  in  attachment,  a  surety  tipon  the 
bond  given  by  the  latter  could  set  up  as  a 
legal  reason  why  a  Judgment  should  not  be 
entered  against  him  on  the  replevy  bond  that 
the  attachment  had  been  issued  without  the 
necessary  accompanying  bond.  In  order, 
however,  to  make  this  defense  available,  the 
surety  should  distinctly  und  unequivocally 
aver  that  no  attachment  bond  had  in  fact 
been  given  before  the  issuing  and  levy  of  the 
attachment  In  the  present  case  a  Judgment 
was  entered  in  a  Justice's  comrt  against  the 
defendant  in  attachment  and  his  surety  upon 
the  replevy  bond.  An  appeal  from  this  Judg- 
ment was  taken  to  the  superior  court,  and  up- 
on a  hearing  of  the  same,  after  the  plaintiff 
had  introduced  certain  evidence,  the  surety 
offered  a  plea  alleging  'that  said  attachment 
and  the  levy  thereunder  was  void,  said  at- 
tachment having  been  Issued  and  levy  made 
without  the  necessary  attachment  bond  hav- 
ing been  first  given."  The  record  before  us 
shows  affirmatively  that  an  attachment  bond 
was  in  fact  given  on  the  very  day  the  at- 
tachment was  issued  and  levied.  Construing 
the  plea  referred  to  In  the  light  of  this  fact, 
it  cannot  be  treated  as  alleging  that  no  at- 
tachment bond  at  all  had  been  given  In  the 
first  instance.  There  Is  a  possible  play  upon 
the  word  "necessary";  and.  In  view  of  the 
record,  the  language  above  quoted  from  the 


plea  would  seem  really  to  mean  that  the  at- 
tachm^t  bond  actually  filed  was,  for  some 
reason  of  other,  imperfect  or  incomplete.  In 
other  words,  the  surety  attempted  by  his  plea 
to  aver,  in  effect,  that  the  **necessary"— that 
is  to  say,  the  '^requisite*'— bond  had  not  been 
given.  This  is  not  a  good  plea.  If  he  meant 
to  allege  that  no  attachment  bond  at  all  had 
been  given,  it  would  have  been  easy  to  say 
so.  If  the  purpose  of  his  plea  was  to  attack 
the  soffldency  of  the  bond  actually  given, 
the  defect  or  defects  in  it  ought  to  have  been 
qwciflcally  pointed  out  The  order  striking 
the  plea  was  properly^  granted.  Judgment 
affirmed. 


(97  Qa.  433) 


COLLINS  V.  STATBL 


(Supreme  Court  of  Georgia.  Oct  21,  1806.) 
Crubltt  to  Cbildrbn. 
Construhig  together  all  the  provisfons  of  the 
act  of  October  20,  1878,  "^or  the  prevention  of 
cruelty  to  children,"  a  male  person  who  has  at- 
tained the  physical  strength  and  stature  of  man- 
hood, and  who  is  "almost  as  large  as  his  father, 
but  not  quite  as  strong,"  is  not  a  *«child,*'  in  the 
sense  in  which  this  word  ia  used  in  that  portion 
of  the  act  in  question  now  embodied  in  section 
4612h  of  the  Code.  This  word,  as  here  used, 
means  a  dhlld  of  tender  years,  or  a  person  be- 
tween infancy  and  youth. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Gwinnett  coun- 
ty; N.  L.  Hutchins,  Judge. 

John  Ck>llins  was  convieted  tif  cni^y  beat- 
ing his  child,  and  brings  error.    Reversed. 

L.  F.  McDonald  and  B.  W.  Peeples,  for 
plaintiff  in  error.  B.  B.  Bussell,  SpL'Gen^ 
for  the  State. 

SIMMONS,  C.  J.  John  Collins  was  tried 
in  the  county  court  of  Gwinnett  county  upon 
an  accusation  under  ,section  4612h  of  the 
Code,  charging  him  with  cruelly  beating,  etc, 
Bobert  Collins,  his  minor  child.  He  was 
found  guilty,  and  took  the  case  by  certiorari 
to  the  superior  court  The  certiorari  was 
overruled,  and  he  excepted.  The  main 
ground  of  exception  is  that  it  did  not  appear 
from  the  evidence  that  the  person  alleged  to 
hare  been  beaten  was  a  child.  The  evidence 
in  the  record  d^s  not  show  directly  the  age 
of  this  person,  but  does  show  that  he  was  of 
the  size  and  strength  of  a  man;  that  he  was 
almost  as  large  and  strong  as  his  father, 
who  was  only  "a  little  the  best  man";  and 
that  he  had  worked  the  public  road  for  8 
years,  which  would  make  him  19  years  old  If 
he  commenced  such  work  at  the  age  when, 
under  the  law,  he  became  subject  to  road 
duty.  Section  4612h  of  the  Ck>de,  upon  which 
the  accusation  was  based,  is  taken  from  the 
third  section  of  the  act  of  October  20,  1879, 
entitled  "An  act  for  the  prevention  of  cruelty 
to  children."  Acts  1878-79,  p.  162.  The 
first  and  second  sections  of  the  act  (Code,  91 
4B12f,  4612g)  have  reference  expressly  to 
children  under  12  years  of  age.  The  third 
and  last  section  reads  as  follows:     **Who- 
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ever  shall  torture,  torment,  deprive  of  neces- 
sary sustenance,  mutilate,  cruelly,  unreason- 
ably and  maliciously  beat  or  ill  treat,  or 
cause  to  be  tortured,  tormented,  deprived  of 
necessary  sustenance,  mutilated,  cruelly,  un- 
reasonably and  maliciously  beaten,  any 
child,  shall  be  guilty  of  misdemeanor,"  etc 
Construing  together  all  the  provisions  of  the 
act,  and  giving  the  word  "child"  its  ordinary 
and  popular  meaning,  the  section  above  quot- 
ed is  clearly  inapplicable  to  the  case  at  bar. 
Except  where  used  as  a  term  of  relation- 
shdp,— which  is  not  the  case  here,  for  the 
language  is,  •'Whoever"  shall  torture,  ete^ 
"any"  child,— no  one,  in  the  ordinary  use  of 
the  term,  would  apply  it  to  a  person  who 
had  attained  the  physical  strength  and  stat- 
ure of  manhood,  or  even  to  a  person  who 
had  entered  the  period  of  youth;  and  therfs 
Is  nothing  in  the  language  of  the  statute  to 
Indicate  that  the  legislature  intended  to  use 
the  term  in  a  broader  sense  than  that  in 
which  It  is  ordinarily  employed.  There  is 
no  reason  to  suppose  that  it  was  intended  to 
include  youths  who  are,  in  law,  old  enough 
to  perform  road  duty  and  military  service. 
Indeed,  it  is  manifest  that  the  statute  was 
Intended  for  the  protection  only  of  those  of 
tender  years,  who,  by  reason  of  their  physic- 
al immaturity,  are  unable  to  protect  them- 
selves, and  are  helpless  against  the  cruelty 
of  older  persons.  Black's  Law  Dictionary, 
in  defining  the  t«rm  "child,"  sasrs  that,  in 
laws  for  the  protection  of  children,  it  means 
generally  the  young,  under  the  age  of  pu- 
berty. See,  also,  Allen  v.  State,  7  Tex.  App. 
298.  As  used  in  the  present  instance,  we 
think  it  means  children  of  the  period  be- 
tween early  infancy  and  youth.  At  any  rate, 
we  are  quite  clear  that  it  does  not  apply  to 
a  person  of  the  age,  size,  and  strength  of  the 
person  alleged  to  have  been  beaten  by  the 
accused  in  this  case.     Judgment  reversed. 


(97  Qa.  1) 

BXOHANGB  BANK  OP  MACON  v.  MACON 
CONSTBUOnON  CO.  et  al. 

(Supreme  Court  of  Georgia.    Oct  6,  1896.) 
CoRPORATroKs— Ownership  op  Stock  op  Anothbr 

Corporation  —  Rights  op  Crbditors  —  Haiu- 

ROAD  Companies— Rbcbivbhs— Application  ov 

Eaknmngs. 

1.  The  fact  that  one  corporation  owns  the  en- 
tire capita]  stock  of  another  does  not  vest  in  the 
former  the  le^al  title  to  the  property  of  the  lat- 
ter, nor  render  the  two  eorporatioDS  identical. 
On  the  contrary,  they  are  separate  and  distinct 
legal  entities. 

2.  Accordingly,  though  one  who  lends  money 
to  a  corporation  which  owns  all  of  the  capital 
stock  of  a  railroad  company  may,  under  some 
circumstances,  subject  to  the  payment  of  the 
loan  the  property  of  the  railroad  company  as 
equitable  assets  of  the  borrower,  the  lender  in 
such  cMe  cannot,  in  preference  to  the  lien  of  a 
valid  mortgage  executed  by  the  railroad  com- 
pany to  secure  an  issue  of  bonds,  even  in  equity, 
nave  his  claim  paid  out  of  money  realized  bv  a 
recover  from  the  sale  of  the  property  of  that 
ecKDpany. 

8.  Nor,  under  the  facts  recited,  can  the  lender, 


as  a  party  to  an  equitable  proceeding,  be  allowed, 
by  virtue  of  his  rights  as  an  alleged  creditor  of 
the  railroad  companv,  under  a  decree  disposing 
of  the  assets  of  the  latter  alone,  nayment  of  the 
loan  out  of  earnings  of  the  lauroad  company 
which  came  Into  the  hands  of  the  receiver  while 
it  was  being  operated  by  him;  and  this  is  so  al- 
though the  receiver  may  have  previously  used 
portions  of  such  earninn  in  paying  interest  to 
the  bondholders  secured  oy  the  mortgage,  and  in 
making  betterments  and  improvements  upon  the 
raUroad  property,  which  largely  increased  the 
value  of  the  oondholders'  security* 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county; 
O.  C.  Smith,  Judge. 

Action  by  McTighe  &  Co.  against  the  Ma- 
con Construction  Company  and  the  Georgia 
86utheni  *&  Florida  Railroad  Company  for 
the  appointment  of  a  receiver.  The  Ex- 
change Bank  of  Macon  filed  separate  inter- 
ventions, seeking  to  have  its  claim  against 
the  construction  company  paid  as  a  debt  of 
the  railroad  company  out  of  the  proceeds  of 
the  sale  of  the  property  of  the  latter  by  the 
receiver,  or  from  its  earnings  while  the  re- 
ceiver was  <q;>erating  it  The  Interventions 
were  consolidated,  and  there  was  a  judg- 
ment against  Intervener,  from  which  it  brings 
error.     Affirmed. 

Bacon  &  Miller,  for  plaintiff  in  error.  Qua- 
tin,  Guerry  &  Hall,  Hoke  Smith,  and  Dessau 
ft  Hodges,  for  defendants  in  oroc. 

LUMPKIN,  J.  The  affairs  of  three  corpd- 
rations,  viz.  the  Exchange  Bank  of  Macon, 
the  Macon  Construction  Company,  and  the 
Georgia  Southern  &  Florida  Railroad  Com- 
pany, are  involved  in  this  case.  For  con- 
venience, and  for  the  sake  of  brevity,  they 
will  be  respectively  designated  the  "Bank,** 
the  '^Construction  Company,'*  and  the  "Rail- 
road Company."  The  railroad  of  the  com- 
pany last  named  was  built  by  the  construc- 
tion company  under  a  contract  between  the 
two  companies,  by  the  terms  of  which  all  the 
stock  of  the  railroad  company  became  and 
was  the  property  of  the  construction  com- 
pany; and  it  appears  that  after  its  comple- 
tion the  railroad  was  operated  exclusively  by 
the  construction  company,  but  the  organiza- 
tion of  the  railroad  company  was  kept  com- 
plete and  Intact  Before  the  indebtedness 
of  the  construction  company  to  the  bank, 
which  will  presently  be  mentioned,  had  been 
incurred,  the  railroad  company,  in  its  cor- 
porate name  and  capacity,  had  issued  and 
negotiated  a  large  number  of  bonds,  and 
secured  the  same  by  a  deed  of  trust  convey- 
ing all  of  its  property,  and  the  present  con- 
troversy is  between  the  trustee  of  the  hold- 
ers of  these  bonds  and  the  bank.  The  nature 
and  extent  of  this  controversy,  so  far  as  ma- 
terial to  this  discussion,  will  appear  from  the 
following  statement:  The  bank  at  different 
times  loaned  to  the  construction  company, 
and  upon  its  credit,  large  sums  of  money, 
portions  of  which  were  to  be  used,  and  were 
in  fact  used,  in  paying  the  employes  operat- 
ing the  railroad  their  wages,  and  in  paying 
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off  an  indebtedness  incurred  by  the  construc- 
tion company  in  purchasing  equipments  for 
the  railroad.  There  were  no  direct  dealings 
between  the  bank  and  the  raihroad  company, 
and  no  contractual  relations  whatever  ex- 
isted between  these  two  corporations.  The 
construction  company  gave  its  promissory 
notes  to  the  bank  for  the  sums  borrowed  as 
above  stated;  and  as  to  some  or  all  of  the 
indebtedness  thus  created  ag^reed  to  deposit 
in  the  bank,  to  be  applied  in  its  reimburse- 
ment, the  dally  earnings  of  the  railroad.  A 
portion  of  the  construction  company's  indebt- 
edness to  the  bank  was  also  secured  by  the 
deposit  of  collaterals,  upon  which  a  consid- 
erable sum  was  realized,  and  credited  upon 
that  indebtedness.  In  view  of  the  princi- 
ples by  which,  in  our  Judgment,  this  case  is 
controlled,  it  is  not  now  important  to  deter- 
mine definitely  whether  the  agreement  of  the 
construction  company  to  deposit  for  the  se- 
curity of  the  bank  the  earnings  of  the  rail- 
road related  to  the  whole  or  only  to  a  part 
of  the  Indebtedness  of  the  former  to  the  lat- 
ter; nor  whether  all  of  these  earnings  were 
to  be  applied  to  the  satisfaction  of  the  notes 
of  the  construction  company,  or  only  such 
portions  of  the  earnings  as  could  be  used  for 
this  purpose  after  excepting  tfo  much  of  the 
same  as  were  necessarily  withdrawn,  in  order 
to  keep  the  railroad  in  operation;  nor  wheth- 
er or  not  the  bank,  with  the  means  for  so 
doing  In  its  hands,  neglected  to  make  the 
proper  application  of  the  same,  and  thus  ob- 
tain full  payment  from  the  construction  com- 
pany. Whatever  the  truth  as  to  these  sev- 
eral matters  may  be,  the  fact  remained  that 
the  construction  company  was  still  very 
largely  Indebted  to  the  bank  for  money  bor- 
rowed and  used  as  above  stated,  when,  upon 
the  petition  of  McTlghe  &  Co.,  all  the  prop- 
erty of  both  the  construction  company  and 
the  railroad  company  was  placed  in  the 
hands  of  a  receiver,  thus  making  a  case 
which  resulted  in  prolonged  and  complicated 
litigation.  The  bank  filed  in  this  case  two 
sei)arate  interventions,  in  which  it  set  forth 
its  claims  In  substance  as  hereinbefore  re- 
cited, showing  the  balances  due  to  it,  and 
seeking,  among  other  things,  to  have  the 
same  paid  as  debts  of  the  railroad  company 
out  of  the  proceeds  of  the  sale  of  its  prop- 
ertyiiby  the  receiver,  or  from  its  earnings 
while  he  was  operating  it  under  the  orders  of 
the  court;  the  bank  contending  that,  under 
the  facts  as  stated,  it  was  really  a  creditor 
of  the  railroad  company,  and  as  such  entitled 
to  priority  of  payment  as  against  the  claims 
of  its  bondholders.  The  trustee  of  the  bond- 
holders, who  was  also  a  party  to  the  case, 
on  the  other  hand,  contended  that  the  bank 
was  in  no  sense  a  creditor  of  the  railroad 
company,  but  of  the  construction  company 
alone;  that  the  bank,  therefore,  had  no  lien, 
either  legal  or  equitable,  upon  the  property 
of  the  railroad  company,  or  its  proceeds,  or 
upon  the  earnings  of  that  company;  and 
that,  consequently,  in  administering  its  as- 


sets, the  bank  could  have  no  priority,  or 
rights  of  any  kind  as  against  the  bondhold- 
ers. These  interventions  were  referred  to 
a  special  master,  who  reported  against  the 
intervener,  and  It  filed  various  exceptions  to 
his  report  By  agreement  the  two  interven- 
tions were  consolidated,  and  tried  together 
by  the  Judge  without  a  Jury,  and  by  consent 
this  branch  of  the  main  case  made  by  the 
petition  of  McTlghe  &  Co.  was  treated  as  a 
separate  and  distinct  case  between  the  bank 
and  the  trustee  of  the  bondholders.  The 
Judge  held  that  the  master  had  committed 
no  error,  overruled  the  bank's  exceptions,  and, 
so  far  as  it  was  concerned,  made  the  report 
of  the  master  the  Judgment  of  the  cpurt,  to 
all  of  which  the  bank  excepted. 

The  main  contention  upon  which  the  bank 
rested  was  that  it  was  a  creditor  of  the  rail- 
road company.  Upon  the  assumption  that  it 
was,  it  set  forth  various  grounds  for  its  fur- 
ther contention  that  it  was  entitled  to  be 
treated  as  a  preferred  creditor  of  that  com- 
pany, having  a  lien  superior  to  that  of  its 
bondholders.  If  the  bank  had  succeeded  in 
establishing  its  first  proposition,  an  inquiry 
into  these  grounds  and  their  merits,  with  a 
view  to  testing  the  correctness  of  the  second 
contention,  would  be  necessary.  As  it  did 
not,  in  our  opinion,  establish  the  first  propo- 
sition, an  investigation  into  what  would  have 
been  the  rights  of  the  bank  had  it  been  a 
creditor  of  the  railroad  company,  holding 
against  it  the  claims  it  has  against  the  con- 
struction company,  is  not  essential.  It  must 
be  borne  in  mind  that  the  assets  with  which 
the  court  was  dealing  were  those  of  the  rail- 
road company,  as  such.  While  they  may,  in 
a  sense,  have  belonged  to  the  construction 
company,  because  It  was  the  sole  owner  of 
the  stodc  of  the  railroad  company,  the  right 
of  the  construction  company  to  assert  its 
ownership,  or  to  actually  have  the  bene- 
ficial  use  and  enjoyment  of  these  assets,  was 
beyond  all  doubt  or  question  postponed  to 
the  lien  of  the  bondholders.  This,  as  we 
understand  the  matter,  was  a  conceded  point, 
the  contest  being  between  the  bank,  insist- 
ing that  it  was  a  creditor  of  the  railroad 
company  and  claiming  as  such,  on  the  one 
hand,  and  the  bondholders,  admitted  to 
be  creditors  of  that  company,  on  the  other. 
Had  these  parties  been  contesting  as  cred- 
itors of  the  construction  company  over  a  dis- 
tribution of  its  assets,  the  questions  to  be  dis- 
posed  of  would  have  been  altogether  differ- 
ent As  it  is,  the  controversy  must  be  deter- 
mined with  reference  to  the  true  relations 
existing  between  each  of  the  respective  claim- 
ants and  the  railroad  company;  and,  this  be- 
ing 80,  the  bank's  claim  must  stand  or  fall 
upon  the  proper  decision  of  the  question  as 
to  whether  or  not  it  can  rightly  be  regarded 
as  a  creditor  of  that  company.  That  it  can- 
not be,  and  consequently  has  no  lien  either  , 
upon  the  proceeds  of  the  sale  of  the  railroad 
jjToperty  or  the  income  derived  from  its  opera- 
tion by  the  receiver,  will,  we  think,  be  made 
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apparent  by  the  following  brief  discnssion  of 
the  points  announced  In  the  headnotes. 

1.  Every  corporation  la  a  person,— artificial, 
!t  Is  true,  but  nevertheless  a  distinct  legal 
entity.  Neither  a  portion  nor  all  of  the  nat- 
ural persons  who  compose  a  corporation,  or 
who  own  Its  stock  and  control  its  affairs,  are 
the  corporation  itself;  and  when  a  stogie  in- 
dividual composes  a  corporation,  he  Is  not 
himself  the  corporation.  In  such  case  the 
man  is  one  person,  created  by  the  Almighty, 
and  the  corporation  is  another  person,  created 
by  the  law.  It  makes  no  difference  In  prin- 
ciple whether  the  sole  owner  of  the  stock  of 
a  corporation  is  a  man  or  another  corpora- 
tion. The  corporation  owning  such  stock  Is 
as  distinct  from  the  corporation  whose  stock 
Is  so  owned  as  the  man  is  from  the  corpora- 
tion of  which  he  is  the  sole  member.  That  a 
business  corporation  is  a  separate  legal  enti- 
ty, and  as  such  owns  the  property  belonging 
to  it,  is  recognized  by  Mr.  Justice  Nelson  In 
the  case  of  Van  Allen  v.  Assessori^,  3  Wall. 
584,  as  "familiar  law,"  and  In  this  connection 
he  cites  Reg.  v.  Amaud,  9  Adol.  &  E.  (N.  S.) 
806,  and  quoies  from  Lord  Denman  as  fol- 
lows: "It  appears  to  me  that  the  British  cor- 
poration is,  as  such,  the  sole  owner  of  the 
ship.  The  individual  members  of  the  corpo- 
ration are  no  doubt  interested,  in  one  sense, 
in  the  property  of  the  corporation,  as  they 
may  derive  Individual  benefits  from  its  in- 
crease or  loss  from  its  decrease;  but  in  no 
legal  sense  are  the  individual  members  the 
owners."  In  Button  v.  Hoffman,  61  Wis.  20, 
20  N.  W.  667,  Orton,  J.,  says:  "From  the 
very  nature  of  a  private  business  corporation, 
or,  indeed,  of  any  corporation,  the  stockhold- 
ers are  not  the  private  and  Joint  owners  of  Its 
property.  The  corporation  Is  the  real,  though 
artificial,  person  substituted  for  the  natural 
persons  who  procured  its  creation,  and  have 
pecuniary  interests  in  it,  in  which  all  its 
property  Is  vested,  and  by  which  it  Is  con* 
trolled,  managed,  and  disposed  of.  It  must 
purchase,  hold,  grant,  sell,  and  convey  the 
corporate  property,  and  do  bustoess,  sue  and 
be  sued,  plead  and  be  impleaded,  for  corpo- 
rate purposes,  by  its  corporate  name.  The 
corporation  must  do  its  business  in  a  certain 
way,  and  by  its  regularly  appointed  officers 
and  agents,  whose  acts  are  those  of  the  cor- 
poration only  as  they  are  within  the  powers 
and  purposes  of  the  corporation.  In  an  ordi- 
nary co-partnership  the  members  of  it  act  as 
natural  persons,  and  as  agents  for  each  oth- 
er, and  with  unlimited  liability.  But  not  so 
with  a  corporation.  Its  members,  as  natural 
persons,  are  merged  in  the  corporate  identi- 
ty." And  see  the  numerous  authorities  cited 
by  this  learned  Jurist  In  support  of  the 
above.  Two  other  cases  strongly  in  potot  are 
Pullman's  Palace-Car  Ck).  v.  Missouri  Pac. 
Ry.  Co.,  115  U.  S.  687,  6  Sup.  Ct  104,  and 
Railroad  Co.  v.  Cochran,  43  Kan.  225,  23  Pac 
151.  We  conclude  what  we  have  to  say  on 
this  branch  of  the  case  by  making  the  fol- 
lowing pertinent  extracts  from  that  most  ex- 


cellent work.  Cook  on  Stock  and  Stockholders 
and  Corporation  Law:  *^A  corporation  is  an 
entity  and  existence  separate  from  Its  offi- 
cers and  stockholders.  And  the  inclination 
of  some  writers  to  assimilate  a  corporation  as 
nearly  as  possible  to  a  partnership,  and  to  apr 
ply  to  the  former  the  rules  applicable  to  the 
latter,  leads  only  to  confusion,  and  Is  con- 
trary to  the  law.  The  difference  between  a 
corporation  and  a  partnership  and  the  advan- 
tages of  a  corporation  over  a  partnership  as 
a  means  of  doing  bustoess  are  very  marked, 
and  should  not'  be  limited  by  construction. 
A  corporation  is  an  entity,  an  existence.  Irre- 
spective of  the  persons  who  own  all  its  stock. 
The  fact  that  one  person  owns  all  the  stock 
does  not  make  him  and  the  corporation  one 
and  the  same  person.  Although  one  railroad 
corporation  owns  all  the  stock  of  another 
railroad  xK>rporation,  yet  the  separate  exist- 
ence of  the  two  corporations  continues,  and 
they  are  not  thereby  merged."  See  volume 
1,  I  6,  and  authorities  cited  in  notes. 

2.  The  construction  company  and  the  rail- 
road company  being,  therefore,  distinct  cor- 
porations, and  the  bank  being  a  creditor  of 
the  former  only,  and  not  of  the  latter,  it  is 
clear  that  tb^  bank  has  no  legal  U&a.  upon 
the  property  of  the  railroad  company.  Has 
It,  then,  an  equitable  lien  upon  such  property? 
It  -  claims  that  it  bas,  and  contends,  among 
other  things,  that  as  to  the  money  it  fur- 
nished, and  which  was  used  to  paying  the 
employes  of  the  railroad  company,  it  became 
subrogated  to  their  rights  and  equities,  hnd 
thus  acquired  a  lien  upon  the  property  of 
the  railroad  company  superior  to  that  of  the 
bondholders;  and  that  it  also  has  a  like  su- 
perior lien  as  to  the  money  It  furnished,  and 
which  was  expended  to  purchasing  equip- 
ments for  the  railroad.  This  Is  not  an  ex- 
haustive statement  of  the  contentions  of  the 
bank,  nor  of  the  reasons  urged  to  sustato 
the  same,  but  will  suffice  to  show,  in  a  gen- 
eral way,  the  nature  of  the  grounds  upon 
which  it  rested  Its  claim  of  priority  over  the 
bondholders.  Its  able  and  learned  counsel 
submitted  many  strong  arguments,  and  cited 
numerous  authorities  to  support  of  their  con- 
tentions, includtog  those  the  nature  of  which 
we  have  stated,  and  others  which  we  have 
not  deemed  it  necessary  to  set  forth.  We 
feel  convinced  that  the  moral  equities  of  their 
client,  the  bank,  stand  upon  a  very  high 
footing,  but  are  constratoed  to  deal  with  the 
case  from  a  legal  standpotot  Thus  regard- 
tog  the  matter,  we  are  of  the  optoion  that 
these  arguments  and  authorities  are  not  ap- 
plicable to  the  case  to  hand,  and  for  this 
reason,  as  already  indicated,  we  do  not  un- 
dertake to  state  or  follow  them  out  to  detail. 
It  must  not  be  overlooked  that  the  bank  dealt 
with  and  extended  credit  to  the  construction 
company.  It  had  no  direct  dealings  at  all 
with  the  railroad  company,  and  never  became 
its  creditor.  If  it  had  furnished  money  to 
that  company,  then,  to  a  contest  over  the  dis- 
tribution of  its  assets  between  the  bank  and 


Go.) 


STRAUSS  D.  MAYOR.  ETC,  OP  WAYCUOSS. 


829 


the  bondholders,  all  tbe  positions  now  talcea 
In  support  of  the  bank's  alleged  superior  equi- 
ties, and  the  alignments  presented  to  show  the 
correctness  of  those  positions,  would  be  per- 
tinent and  appropriate,  and,  we  are  frank  to 
say,  would  be  of  great  weight,  and  entitled 
to  the  most  serious  consideration.  If,  how- 
erer,  we  have  shown  that  the  bank,  in  the 
present  controversy,  does  not  occupy  the  po« 
sition  of  a  creditor  of  the  railroad  company, 
the  case  is  altogether  a  different  one  from 
that  Just  supposed.  Again,  if  the  bank,  as  a 
creditor  of  the  construction  company,  was 
seeking  to  subject  tc  the  payment  of  its 
claims  the  property  of  the  railroad  company 
as  equitable  assets  of  the  construction  com- 
pany, there  might  undoubtedly  be  circum- 
stances under  which  this  could  be  done.  A 
case  affording  !ui  iUustration  of  this  kind  is 
that  of  Day  t.  Telegraph  Oo.  (Md.)  7  Atl. 
608.  As  wlU  have  been  seen  from  what  has 
been  said  above,  that  case,  and  others  of  like 
character,  are  entirely  different  from  the 
case  at  bar;  for,  we  repeat  once  more,  it 
must  not  be  oterlooked  that  the  bank  is  here 
claiming  to  be  a  creditor  of  the  railroad  com- 
pany, and  insisting  upon  the  enforcement  of 
Its  alleged  rights  in  that  capacity,  and  in  no 
other. 

3.  If  our  views  of  this  case  as  above  ex- 
pressed are  sound,  it  follows  as  a  necessary 
conclusk>n  that  under  a  decree  disposing  of 
the  assets  of  the  railroad  comjMtny  alone  the 
bank  cannot  claim  repayment  of  its  loans 
to  the  construction  company  out  of  the  earn- 
ings of  the  lallroad  company  which  came  in- 
to the  hands  of  the  receiver  while  it  was  be- 
ing operated  by  him.  It  makes  no  difference 
what  disposition  the  receiver  may  have  previ- 
ously made  of  portions  of  such  earnings. 
Whether,  with  the  same,  he  paid  interest  on 
the  company's  bonds,  or  used  the  same  In 
making  betterments  and  improvements  upon 
the  railroad  property,  is  a  matter  of  no  con- 
cern to  the  bank,  for  the  reason  that  it  is 
not  a  creditor  of  the  railroad  company,  and 
therefore  is  not  affected  in  any  manner  by 
the  receiver's  conduct  in  dealing  with  Its  a»- 
sets.  It  must  be  remembered  that  in  the 
case  now  under  consideration  the  court  was 
not  undertaking  to  dispose  of  any  assets  di- 
rectly belonging  to  the  construction  company 
as  such.  The  court  had  in  its  hands  for  dis- 
tribution no  property  to  which  the  construc- 
tion company  had  a  legal  title,  nor  any  fund 
arising  in  any  manner  from  such  property. 
Although,  in  a  sense,  and  for  certain  pur- 
poses, the  corptis  and  the  income  of  the  prop- 
erty belonging  legally  to  the  railroad  com- 
pany might  be  regarded  as  equitable  assets 
of  the  construction  company,  the  bank,  as  an 
aUeged  creditor  of  the  railroad  company,  has 
to  stand  upon  whatever  may  be  its  rights  in 
that  capacity,  and  can  take  nothing  in  this 
litigation  as  a  creditor  of  the  construction 
company.  Our  conclusion,  therefore,  upon 
the  whole.  Is  that  no  error  was  committed 
by  the  trial  court    Judgment  affirmed. 


(97  Ga,  475) 

STRAUSS  ?.  MAYOR,  ETC.,  OP 

WAYCROSS. 

(Supreme  Court  of  Qeorgia.     Nov.  15,  189.1.) 

IHTOXIOATIHO  LiqOOBS^-SOLIGlTING  ORDBBS— CoX- 

FLicTXNO  Ordinal cb—Statutort  Crime. 
Although  a  given  act  was.  by  a  valid  mu- 
nicipal ordinance,  made  ao  ofrense  against  the 
co^ration.  st  s  time  when  such  an  act  was 
not  indietaole  under  the  criminal  laws  of  this 
state,  the  sabseqnent  enactment  by  the  general 
assembly  of  a  statute  making  this  identical  act 
a  crime  or  misdemeanor  deprived  the  municipal 
authorities  <they  having  no  jnrisdiction  over  stata 
offenses)  of  the  power  to  try  and  punish  offenders 
for  committing  the  act  in  question. 
(Syllabus  by  the  Court) 

Bnor  from  anterior  court.  Ware  county; 
J.  li.  Sweat,  Judge. 

Jerome  Strauss  was  convicted  of  violating 
an  ordinance  of  the  cljCy  of  Waycross,  and 
brings  error.     Reversed. 

W.  M.  Toomer,  for  plahitiff  in  error.    J.  li.  • 
Crawley  and  L.  A.  WHson,  for  defendant  in 
error. 

LUMPKIN,  J.  The  plaintiff  in  error  was 
tried  and  convicted  by  the  mayor  and  coun- 
cil of  Waycross  upon  the  charge  of  "selling, 
taking,  or  receiving  orders  for  the  sale  of,  in- 
toxicating drinks  or  spirituous  or  malt  liq- 
uors or  fermented  or  mixed  intoxicating 
drinks,  contrary  to  ordinance,"  on  January 
27,  18d4.  Prior  to  the  passai^e  of  the  act  of 
December  18,  1898  (Acts  1693,  p.  115),  solicit- 
ing orders  for  the  sale  of  spirituous,  malt,  or 
other  intoxicating  liquors  in  any  **prohlbi- 
tlon"  county  in  this  state  was  not  indictable 
under  any  criminal  statute  of  Georgia,  but 
was,  for  the  first  time,  made  a  state  offense 
by  the  passage  of  that  act  The  offense  for 
which  the  plaintiff  in  error  was  convicted  by 
the  municipal  court  of  Waycross  was  ex- 
actly the  ming  which  the  act  of  1893  made  a 
misdemeanor.  Except  in  special  instances 
(like  that  referred  to  in  the  case  of  Hood  v. 
Von  Glahn,  88  Ga.  406, 14  S.  E.  564),  it  is  well 
settled  in  this  state  that  municipal  corpora- 
tions have  no  authority  to  inflict  punishment 
for  acts  Indictable  under  the  criminal  laws  of 
this  state.  The  municipal  authorities  of 
Waycross  (the  charter  of  which  was  granted 
since  the  constitution  of  1877)  have  no  such 
power.  It  is  undoubtedly  true  that  some- 
times an  act,  in  Its  nature,  constitutes  two 
separate  and  distinct  offenses,<-one  against 
the  laws  of  the  state,  ^and  the  other  against 
the  ordinances  of  the  municipality;  and  for 
the  latter  the  municipal  government  may  in- 
flict punishment  The  offense  with  which 
we  are  dealing  in  the  present  case  was  not, 
however,  one  having  such  a  dual  character. 
The  particular  act  forbidden  by  the  city  ordi- 
nance and  the  statute  of  1893  has  in  it  no 
"ingredient  or  concomitant"  offense  to  the 
peace  and  good  order  of  the  city  for  which  it 
can  separately  punish,  leaving  the  state  to 
deal  with  the  main  accusation. 

It  was  Insisted,  however,  that  Inasmuch  as 
the  municipality  adopted  the  ordinance  in 
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qaestion  prior  to  any  state  legislation  on  the 
subject,  and  at  a  time  when  it  had  an  on- 
doubted  right  80  to  do,  the  subsequent  pas- 
sage of  the  act  of  1893  did  not  divest  the  city 
of  its  jurisdiction  over  offenses  of  this  char- 
acter. But  this  contention  Is  not  sound.  No 
citizen  can  be  twice  tried  and  punished  for 
the  same  offense.  The  legislature  has  de- 
clared that  the  offense  committed  by  the 
plaintiff  in  error  shall  be  indictable  and  pun- 
ishable in  the  state  courts.  The  general  aa- 
flembly  surely  had  the  authority  to  pass  this 
act;  and,  if  the  city  of  Waycross  Is  to  retain 
its  jurisdiction  over  the  offense,  the  state 
court,  in  any  given  instance,  would  lose  Its 
Jurisdiction  over  the  offender  if  he  had  al- 
ready been  tried  In  the  municipal  court,  or 
else  he  would  be  subjected  to  two  trials  for 
the  same  offense,  which  would  be  clearly  un- 
constitutional. It  follows  that  either  the 
•  state  of  Georgia  or  the  city  of  Waycross  must 
give  up  its  right  to  try  cases  of  this  class; 
and,  in  our  humble  judgment,  the  city  must 
yield  to  the  state's  superior  authority  in  the 
premises.    Judgment  reversed. 


(97  Oft.  £15) 

ADAMS  et  at  V.  HANNAH. 
(Supreme  Ooort  of  Georgia.    Nov.  15, 1806.) 

DSATH  OF  PjLBTNEB  —  APPOIKTMBNT  OF  lUCBlVBR 
— POWBRS. 

In  view  of  the  entire  record,  the  trial  judge 
was  aathorized  to  deal  with  the  petition  as  a  pro- 
ceeding instituted  by  the  plaintiff  in  her  repre- 
sentative capacity  as  administratrix  upon  the  es- 
tate of  her  deceased  husband.  This  being  so, 
there  was  not,  under  the  evidence  submitted,  any 
abuse  of  discretion  in  appointing  a  receiver;  but 
the  order  of  the  judge,  m  so  far  as  it  authorized 
the  receiver  to  take  possession  of  the  individual 
property  of  the  surviving  partner,  was  too  com- 
prenensive,  and  direction  is  given  that  this  order 
be  so  modined  as  to  amfine  the  possession  of  the 
receiver  to  the  partnership  assets. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Terrell  county; 
J.  M.  Griggs,  Judge. 

Action  by  Mn.  Lizzie  Hannah  agahist  B. 
a  Adams  and  others.  Judgment  for  philn- 
tiff.    Defendants  bring  error.    Affirmed. 

The  following  Is  the  official  report: 
Mrs.  Ifizsie  Hannah  brought  her  petition 
against  B.  G.  Adams  (doing  business  as  the 
Dawson  Variety  A  Manufacturing  Company), 
the  First  State  Bank  of  Dawson,  and  J.  B. 
Meicer,  praying,  among  other  things,  for  a 
receiver  of  the  property  of  said  Dawson  Va- 
riety A  Manufacturing  0>mpany,  and  for  in- 
junction restraining  Adams  from  longer  at- 
tempting to  run  or  manage  the  business,  and 
restraining  the  bank  and  Mercer  from  fore- 
closing a  mortgai^  he  had  given  on  the  prop- 
erty used  In  the  same.  The  prayer  for  in- 
junction against  the  bank  was  denied;  but 
the  court  appointed  a  receiver  to  take  charge 
of  all  the  property  of  Adams,  to  continue  the 
business,  to  employ  necessary  labor,  and  con- 
tract for  necessary  material,  for  carrying  on 
the  same,   and   to   make   sales,   employing 


Adams  to  assist  him,  at  a  salary  of  $100  per 
month,  etc  To  this  judgment  Adams  ex- 
cepted. The  petition  alleges  that  prior  to  the 
death  of  plaintiff's  husband,  T.  H.  Hannah, 
he  and  Adams  were  partners  and  joint  own- 
ers of  the  property  in  question.  She  became 
her  husband's  administratrix  in  the  fall  of 
1893  or  early  winter  of  1894.  Adams  came 
to  her,  and  proposed  to  buy  out  the  interest 
of  Hannah  in  said  business  and  property. 
He  proposed  to  give  her  $8,000  for  said  half 
Interest,  and  wanted  her  to  make  him  a  deed 
to  the  same  for  a  stated  consideration  of 
$12,000.  Not  being  used  to  the  transaction 
of  business,  she  agreed  to  do  so,  not  knowing 
why  he  wished  to  have  the  papers  written  in 
that  way.'  He  made  many  protestations  of 
his  honest  intentions,  and  what  he  intended 
to  do;  that  he  would  keep  up  the  business  to 
its  old  standard;  that  he  would  pay  all  the 
debts,  and  so  manage  It  that  there  would  be 
no  danger  of  loss  to  her.  She  agreed  to  sell, 
and  took  the  necessary  steps  to  perfect  the 
title  in  him,  and  he  gave  her  his  four  promis- 
sory notes  of  $2,000  each,  payable  in  the  fall 
of  1894,  1895,  1896,  and  1897.  At  the  same 
time,  he  gave  her  a  contract  or  agreement 
that,  should  he  fail  to  pay  any  of  said  notes 
at  maturity,  they  should  all  thereupon  be- 
come due,  at  her  option.  On  December  22, 
1894,  one  of  the  notes  became  due,  and  he 
wholly  failed  and  refused  to  pay  it,  and  con- 
tinues so  to  refuse.  At  the  time  of  her  hus- 
band's death,  an  inventory  was  made  of  said 
property,  and  it  was  found  that  the  aswts  of 
said  firm  amounted  to  over  $50,000,  consist- 
ing of  real  estate  and  outside  personal  prop- 
erty, and  material,  lumber,  and  manufac- 
tured articles  on  the  grounds  of  the  plant 
Ever  since  that  day,  Adams  has  had  sole 
control  and  management  of  said  property. 
He  has  so  managed  and  carried  on  the  busi- 
ness that  (January  28,  1895)  there  la  no  ma- 
terial with  which  to  work.  The  credit  of  the 
concern  is  gone.  He  is  every  day  becoming 
more  and  more  involved,  and  is  indebted  to 
his  hiborers  as  well  as  to  outside  creditors; 
and  it  is  only  a  question  of  a  short  time 
when  the  business  will  be  a  total  wreck,  and 
wholly  unable  to  pay  its  liabilities.  The 
property  has  so  depreciated  by  his  manage- 
ment that  it  is  not  now  worth  more  than  ten 
or  fifteen  thousand  dollars.  During  the  life- 
time of  Hfl""f>^i  he  and  Adams  made  and 
delivered  to  Mercer  a  mortgage  to  secure 
$5,000  on  this  property.  Petitioner  does  not 
know  the  consideration  of  the  mortgage, 
whether  it  was  for  money  then  due  or  to  be 
obtained.  Hannah  transf^red  it  to  the  bank 
(of  which  he  was  president).  Soon  after- 
wards, Hannah  and  Adams,  as  a  firm,  con- 
tracted to  rebuild  the  Andrew  Female  Col- 
lege, the  amount  due  tiiem  on  this  account 
being  $2,500  or  other  hirge  sum.  The  claim 
was  transferred  to  Mercer  or  the  bank,  and 
ought  to  go  as  a  credit  on  the  mortgage  last 
mentioned.  At  the  last  term,  plaintiff  pro- 
ceeded  to   foreclose   her  mortgage   for   the 
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full  amount  thereof,  and  the  bank  pxoceed- 
ed  to  foreclose  its  mortgage  for  $5,000,  with 
interest  Instead  of  putting  the  college  claim 
as  a  credit  on  said  mortgage,  Mercer  and 
the  bank  and  Adams,  acting  in  collusion, 
are  attempting  to  defraud  plaintiff,  by  pre- 
tending to  put  it  as  a  credit  on  the  individual 
indebtedness  of  Adams  to  said  parties. 
Within  the  last  six  weeks,  Adams  has  given 
Mercer  or  the  bank  another  mortgage  on  the 
property,  for  $5,000  or  other  large  sum. 
Adams  is  a  trader,  engaged  in  buying  and 
selling  building  material,  and  is  also  a  manu- 
facturer of  over  $5,000  worth  of  goods  per 
annum.  He  is  insolvent  Her  claim  agahist 
him  of  $8,000,  with  interest,  amounts  to  more 
than  one-third  of  his  debts.  She  asks  that 
Mercer  and  the  bank  be  required  to  make  full 
showing  as  to  the  character  and  amount  of 
indebtedness  under  which  they  obtained  the 
mortgage  for  $5,000  against  Hannah  and 
Adams,  the  amounts  received  and  yet  due  on 
the  college  daim,  and  the  application  of  any 
collection  made  thereon;  and  that  Adams  be 
required  to  make  full,  showing  as  to  the 
amounts  paid  by  ^^n^  on  indebtedness  he  as- 
sumed of  the  late  firm,  and  all  collections  on 
amounts  due  them,  from  the  time  of  Han- 
nah's death  until  now.  In  other  respects 
discovery  is  waived.  By  amendment  she  al- 
leges that  ever  since  Adams  took  possession 
of  the  property,  he  has  been  collecting  debts 
due  the  old  firm,  and  appropriating  the  same 
to  his  own  uses  and  purposes.  He  has  kept 
the  books  in  such  manner  aB  to  be  able  to  de- 
ceive any  ordinary  person,  has  not  given 
credits  where  money  has  been  paid  to  him, 
and  has  not  credited  material  which  has  been 
paid  to  him  in  settlement  of  debts  due  the 
old  firm.  Property  he  has  received  in  pay- 
ment of  debts  due  the  old  firm  has  been  so 
covered  that  creditors  could  not  reach  It  by 
putting  title  in  his  wife's  name;  and  other 
moneys  and  materials  have. been  forwarded 
to  Atlanta,  and  there  delivered  to  a  corpora- 
tion or  firm  of  which  Adams  is  a  member,  of 
which  no  notice  has  been  given  to  the  old 
firm  of  Hannah  &  Adams,^-all  for  the  pur- 
pose of  defrauding  his  creditors,  and  espe- 
cially plaintiff. 

Defendants  demurred  to  the  petition,  for 
want  of  equity,  for  multifariousness,  and  for 
misjoinder  of  parties  defendant.  The  an- 
swer of  Adams  alleged:  He  did  not  propose 
to  buy  the  interest  of  plaintilTs  intestate, 
but  she  proposed  to  sell  to  him,  and  urged 
him  to  buy,  and  at  one  time  offered  to  take 
$6,000,  which  offer  he  was  considering,  but 
at  the  instance  of  her  kinsman  Young,  she 
afterwards  declined,  and  then  insisted  on  de- 
fendant buying  at  $8,000,  which  he  did,  on 
the  terms  hereafter  stated.  She  and  he 
both  were  anxious  that  a  half  interest  in  the 
business  might  be  disposed  of  for  cash,  and 
several  parties  from  abroad  were  negotiating 
with  him  to  this  end;  and  it  was  mutually 
agreed  between  him  and  her  that  the  consid- 


eration to  be  set  forth  in  the  contract  of  sale 
by  her  to  him  should  be  $12,000.  In  event 
he  had  succeeded  in  making  a  sale  of  a  half 
interest  or  more,  it  was  understood  that  she 
should  be  paid  $8,000  for  the  interest  of 
Hannah  in  the  entire  property  of  the  late 
firm,  and  defendant  was  to  assume  all  of  the 
firm's  liabilities.  He  made  no  protestations 
of  honest  IntentioLtS  and  what  he  intended. to 
do,  except  such  as  he  has  carried  out;  and 
he  has  so  managed  that  there  has  been  and 
is  no  danger  o(  loss  to  plaintiff.  While  it 
was  stipulated  in  the  mortgage  he  gave  her 
to  secure  the  notes  that  a  failure  to  pay  any 
one  of  them  at  maturity  would  cause  all  to 
become  due,  yet  such  result  depended  on  cir- 
cumstances; and  a  contemporaneous  writ- 
ing was  executed  by  her  and  him,  showing 
what  was  the  true  meaning  and  purpose  oC 
both  parties,  by  the  terms  of  which  he  In- 
sists that  all  of  the  notes  have  not  become 
due  and  payable.  The  note  which  fell  due 
on  December  22,  18d4,  was  not  paid  by  him, 
because  he  was  reliably  informed  that  she 
had  avowed  it  to  be  her  purpose  to  institute 
legal  proceedings  against  him,  and  break 
him  up,  whether  he  paid  this  note  or  not 
He  was  making  arrangements  to  pay  it  when 
it  came  to  his  knowledge  what  she  contem- 
plated doing;  and  he  deemed  it  impolitic  and 
unjust  to  himself  to  furnish  her  money  with 
which  to  set  on  foot  legal  proceedings  ta 
hamper  and  embarrass  him,  when  he  had 
given  her  no  cause  therefor.  Nearly  half  of 
the  $50,000  at  which  the  assets  of  the  late 
firm  were  appraised  on  Hannah's  death  was 
made  up  of  a  vast  lot  of  accounts  and  notes, 
long  past  due,  and  of  very  uncertain  and 
doubtful  character,  the  great  bulk  of  which 
have  not  been  and  cannot  be  collected,  and 
are  valueless.  In  the  appraisement  was  also 
a  very  large  quantity  of  very  old  lumber,, 
which  the  appraisers  doubtless  thought  wa» 
of  better  quality  than  it  actually  was.  It 
was  nearly  worthless,  and  could  not  be  used 
at  all.  Said  property  was  all  appraised  at 
high  prices,  in  view  of  its  age  and  real  quali- 
ties, and  it  was  not  actt^ly  worth  anything 
Uke  the  amounts  figured  up  in  said  inven- 
tory. Defendant  denies  the  allegations  touch- 
ing lack  of  material  to  work,  and  of  credit 
depreciation  of  property,  etc.,  and  says  there 
are  more  manufactured  goods  now  on  hand 
than  were  at  the  time  of  his  purchase. 
There  is  on  the  premises  a  large  quantity  of 
material,  amply  sufficient  to  meet  all  the  re- 
quirements of  the  business;  and  fresh  sup- 
plies and  material  are  constantly  being  re- 
xceived  by  him.  He  has  caused  the  value  of 
the  property  to  be  enhanced,  and,  since  he 
became  sole  owner,  he  has  expended  large 
amounts  in  its  Improvement  and  enlarge- 
ment, and  by  erecting  new  bulldingi^ 
amounting  to  $2,205,  a  statement  of  which  is 
attached  to  his  answer.  The  mortgage  for 
$5,000,  given  by  him  and  Hannah,  was  made 
to  secure  valid  and  bona  fide  indebtedness; 
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and  the  same  has  never  heen  paid,  as  he  has 
been  endeavoring  to  pay  other  more  pressing 
Indebtedness;  and,  this  debt  being  amply 
securedi  the  holder  of  the  mortgage,  in  view 
of  the  financial  stringency  of  the  times,  was 
willing  to  allow  further  time  to  pay  off  the 
mortgage,  especially  since  defendant  had 
given  to  the  bank  (the  holder  of  said  $5,000 
debt)  additional  security,  by  mortgaging  to 
it  a  large  quantity  of  other  property.  As  to 
the  college  contract,  the  late  firm  had  a  lien 
for  material  furnished  to  the  amount  of 
$2,067.99,  besides  interest  The  lien  was 
foreclosed  in  May,  1894.  Execution  issued, 
and  was  levied  on  the  property,  but  litiga- 
tion arose,  and  the  money  was  not  collected. 
Defendant  afterwards  transferred  the  judg- 
ment and  execution  to  Mercer,  to  indemnify 
him  as  surety  on  a  bond  to  L.  Buggies,  given 
by  defendant,  for  $846,  for  eventual  condem- 
nation money  on  a  Hen  foreclosure,  which  is 
undetermined,  also  as  surety  on  a  bond  to 
dissolve  garnishment  in  the  suit  of  L.  Bug- 
gies against  defendant,  and  to  secure  a  note 
for  $1,478.21,  executed  by  'defendant  to  Mer- 
cer, for  valid  and  bona  fide  indebtedness. 
He  denies  the  validity  of  Buggies'  suit,  and 
is  contesting  it  He  denies  that  plaintiff  had 
any  right  to  foreclose  her  mortgage  for  all 
of  the  $8,000,  because  only  one  of  the  notes 
was  due.  He  denies  that  he  is  acting  in  col- 
lusion with  Mercer  and  the  bank,  or  with 
any  one  else,  or  in  any  way  to  defraud  and 
wrong  plaintiff.  It  is  not  true  that,  within 
six  weeks  before  the  filing  of  the  petition,  he 
gave  Mercer  or  the  bank  another  mortgage 
on  the  property  for  $5,000  or  other  large 
sum.  He  denies  that  be  is  insolvent,  or  that 
plaintiff  has  any  right  to  Injunction  and  re- 
ceiver. He  does  not  concede  her  right  to 
the  discovery  prayed  against  him;  but,  if 
the  court  holds  otherwise,  he  has  prepared  a 
detailed  statement  of  ail  disbursements  and 
receipts,  which  will  disclose  that  he  has  set- 
tled $11,362.22  of  the  debts  of  the  late  firm, 
and  has  collected  only  $3,670.82  on  the  notes 
and  accounts.  At  the  time  he  received  con- 
veyance from  plaintiff  of  the  half  interest,  he 
executed  in  favor  of  Hannah's  estate  a 
mortgage  on  all  the  property,  to  indemnify 
the  estate  against  loss  should  he  fail  to  pay 
the  partnership  debts  assumed  by  him.  She 
has  this  mortgage  in  her  possession.  Since 
he  became  sole  owner  of  the  property,  all 
industries  throughout  the  entire  country 
have  languished.  Business  of  every  kind 
has  been  depressed.  Especially  is  this  true 
of  the  kind  of  business  in  which  he  has  been 
engaged,  there  being  little  demand  for  build- 
ing material,  and  few  contracts  for  con- 
structing houses.  But  he  has  kept  the  busi- 
ness running,  has  used  every  effort  to  main- 
tain and  successfully  conduct  it,  and  is 
progressing  as  well  as  could  be  done  by  any 
one.  If  allowed  to  continue,  he  believes  be 
will  be  able  to  successfully  operate  the  en- 
terprise In  which  he  has  his  all  invested,  and 


in  which  he  has  Incalculable  Interest,  and 
will  thus  be  in  x>ositlon  to  satisfy  plalntifTs 
claim. 

It  seems  unnecessary  to  set  out  here  the 
answers  of  the  bank  and  of  Mercer.  It  ap- 
pears that  on  April  2,  1895,  the  Andrew 
Female  College  claim  was  settled  by  the 
bank  on  what  were  deemed  by  it  the  best 
possible  terms:  $1,700  cash,  and  $700  in 
bonds  issued  by  the  trustees  of  the  college. 
At  the  hearing,  there  was  much  evidence,  of 
confiicting  character,  introduced  in  support 
of  the  allegations  of  the  petition  and  an- 
swer. Including  numerous  affidavits,  books 
of  account,  records  of  suits,  tax  digest,  ap- 
praisement of  Hannah's  estate,  mortgages 
referred  to  in  the  pleadings,  etc.  Plaintiff 
introduced  the  agreement  of  March  13, 1894, 
between  herself  and  Adams,  referred  to  in 
his  answer.  It  recites  that  he  has  this  day 
executed  to  her  his  mortgage,  covering  all 
the  property,  real  and  personal,  which  be^ 
longed  to  the  Dawson  Variety  Manufactur- 
ing Company,  to  secure  four  promissory 
notes  for  $2,000  each,  dated  March  13,  1894, 
and  due  December  22,  1894,  1895,  1896,  and 
1897,  given  for  the  purchase  price  of  one 
half  interest  in  said  property;  that  it  is  a 
stipulation  and  agreement  in  connection  with 
said  mortgage  that,  should  Adams  fail  to 
pay  any  of  said  notes  as  they  fall  due,  all 
of  them  shall  instanter  become  due  and  pay- 
able; and  that  now  Mrs.  Hannah,  the  payee, 
"makes  and  enters  into  this  contempora- 
i^eous  writing,  and  agrees  and  stipulates 
that  said  agreement  or  contract  that  all  of 
said  notes  are  to  be  due  on  failure  to  meet 
any  one  thereof  was  mad^  to  protect  her, 
and  she  agrees  that  she  will  not  take  ad- 
vantage thereof,  or  claim  the  privilege  of 
foreclosing  for  all  of  said  notes  on  failure  to 
pay  any  one  thereof,  unless,  by  the  bad 
management  of  said  property,  or  failure  to 
work  or  run  the  same,  or  the  insolvency  of 
said  Adams,  or  the  commencement  of  pro- 
ceedings against  him  by  his  creditors,  her 
rights,  should  be  jeopardized,  on  which  event 
she  would  claim  the  right  to  enforce  all  the 
parts  of  said  mortgage  contract"  The  mort- 
gage of  March  13,  1894,  *to  indemnify  Mrs. 
Lizzie  Hannah,  administratrix,  against  any 
loss  by  reason  of  my  failure  to  pay  said 
debts  and  liabilities,"  referred  to  in  defend- 
ant's answer,  recites  that  he  has  this  day 
bought  the  half  interest  of  Hannah,  de- 
ceased, in  all  the  real  and  personal  property 
owned  by  them  jointly,  known  as  the  Daw- 
son Variety  &  Manufacturing  Company,  for 
$8,000,  payable  in  four  annual  installments 
of  $2,000  each,  secured  by  mortgage  on  all 
said  property,  and  the  further  consideration 
that  he  is  to  assume  and  pay  all  the  debts 
and  liabilities  of  said  company.  It  creates 
a  lien  on  all  said  property,  describing  it,  and 
on  two  other  town  lots.  It  contains  a  waiv- 
er of  homestead,  and  concludes:  "To  be  void 
on  the  full  satisfaction  of  all  damages  and 
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loss  occurring  by  tbe  falling  of  B.  G.  Adams 
or  bis  assigns  to  pay  all  of  said  debts  and 
liabilities."    It  was  recorded  March  29,  ISM. 

E.  J.  Hart,  J.  G.  Parks,  and  Harrison  & 
Peefkles,  for  plaintiffs  in  error.  J.  H.  Guer- 
ry  and  J.  A.  Laing,  for  defendant  in  error. 

LUMPKIN,  J.  We  have  directed  the  re- 
porter to  prepare  and  prefix  to  this  opinion 
a  condensed  statement  of  so  much  of  the 
record  as  may  be  essential  to  an  understand- 
ing of  the  points  ruled.  Under  the  facts,  it 
is  surely  safe  to  say  that  there  was  no 
abuse  of  discretion  In  appointing  a  receiver 
if  the  petition  of  Mrs.  Hannah  can  be  treated 
as  one  filed  in  her  representative  capacity, 
as  the  administratrix  upon  the  estate  of  her 
deceased  husband.  Regarding  it  as  a  peti- 
tion filed  in  her  individual  right,  the  proprie- 
ty of  appointing  a  receiver  at  her  instance 
would  present  quite  a  serious  and  difllcult 
question;  but,  in  view  of  the  entire  record, 
we  think  the  Judge  was  authorized  to  deal 
with  the  petition  as  a  proceeding  in  behalf 
of  the  administratrix.  This  being  so,  there 
Is  no  difficulty  in  sustaining  the  action  taken 
by  the  judge,  except  as  to  so  much  of  the 
order  passed  by  him  as  authorized  the  re- 
ceiver to  take  possession  of  the  Individual 
property  of  B.  C.  Adams,  the  surviving  part- 
ner of  the  Dawson  Variety  &  Manufacturing 
Company.  To  this  extent  the  order  was  too 
comprehensive,  but  appropriate  direction  has 
been  given  for  its  correction  in  this  respect 
Beyond  this,  we  see  no  farther  occasion  for 
interference  on  our  part  with  the  Judgment 
as  renaered.  Judgment  affirmed,  with  direc- 
tion. 


(97  OfL  602) 
CLUBB   V.    AMERICAN   ACC.    CO.  OF 
LOUISVIIiLB. 

AMlOtlCAN  ACC.  CO.  OF  LOUISVIIiLB  v. 

CLUBB. 

(Supreme  Court  of  Georgia.     Nov.  16,  1895.) 

IRBITRAKCB  —  ApPLTOATTOV  ~  INSBRTION  OP  FaLSS 

Statsmbiits  bt  Aobnt. 

1.  Where  soliciting  and  forwarding  applica- 
tiona  for  policies  of  insurance  were  withm  the 
•cope  of  tne  daties  of  an  a^ent  of  an  insurance 
company,  and  such  agent  undertook  to  prepare 
for  another  an  application  for  insurance,  and 
willfully  inserted  therein  a  false  answer  to  a 
material  question,  he  will  be  regarded  in  so  do- 
ing as  the  agent  of  the  company,  and  not  of  the 
spplicant,  and  the  agent's  knowledge  of  the 
falsity  of  the  answer  will  be  imputed  to  the 
company. 

2.  Although,  in  such  case,  the  application  was, 
by  its  terms,  a  part  of  the  contract  of  insur- 
ance, and  was  signed  by  the  person  to  whom  the 
policy  was  subsequently  issued,  if  the  latter  was 
fraudulently  misled  and  deceived  by  the  agent 
as  to  the  contents  of  the  application  in  the  re- 
spect indicated,  and  was  in  fact  ignorant  that  it 
eontalned  the  false  answer  in  question,  the  com* 
pany  will  not  be  allowed  to  avoid  the  policy  on 
the  ground  of  a  false  warranty  in  relation  to  that 
answer. 

8.  This  esse,  vpon  its  substantial  merits,  is 
esatrolled  by  the  propositions  of  law  above  an- 
nsnnced;  and  there  was  no  error  in  refusing  to 


grant  a  new  trial  opon  any  grounds  of  the  mo- 
tion therefte  to  wmch  the  cross  bill  sf  ezoep- 
tions  relates. 
(Sylhibns  by  the  Court) 

Bnror  from  superior  comrt,  Glynn  eooaty; 
J.  L.  Sweat*  Judge. 

Aettoa  bgr  B.  a  dubb  against  the  American 
Acddent  Company  of  LooisviUe,  Ky.  Th^« 
was  a  Judgment  for  plaintllf ,  and  a  new  trial 
was  granted,  and  plaintiff  and  defendant 
Mng  error  and  croaa  error,  respectively.  Be- 
Torsed  on  main  bOL    Affirmed  on  cross  bilL 

Johnson  ft  B:rau8B,  for  plaintiff  in  error. 
Symmes  ft  Bennett,  for  defoidant  in  error. 

liUMPKIN,  J.  The  priheipal  and  control- 
ling legal  questions  Involved  in  the  present 
case  are  stated  In  the  headnotes.  We  rest 
the  correctness  of  our  conclusions  upon  the 
reasoning  of  Mr.  Justice  Miller  In  the  case 
of  Insurance  Co.  t.  Wilkinson,  18  Wall.  222. 
The  whole  subject  relating  to  the  responsibili- 
ty of  Insurance  companies  for  the  acts  of  their 
soliciting  agents  is  elaborately  discussed  in 
his  opinion.  We  take  from  it  the  following 
extended  extract,  which  is  snffldent  for  our. 
present  purpose:  'It  is  not  to  be  denied  that 
the  application  ffor  an  Insurance  policy], 
logically  considered,  la  the  wotk  of  the  as- 
sured; and.  If  left  to  himself  or  to  such  as- 
sistance as  he  might  select,  the  person  so  se- 
lected would  be  his  agent,  and  be  alone  would 
be  responsible.  On  the  other  hand.  It  is  w^ 
known,  so  well  that  no  court  would  be  Jus- 
tilled  In  shutting  its  eyes  to  it,  that  insurance 
companies  organized  under  the  laws  of  one 
state,  and  having  in  that  state,  their  principal 
business  office,  send  these  agents  all  over  the 
land,  with  directions  to  solicit  and  procure 
applications  for  policies,  furnishing  them  with 
printed  arguments  In  favor  of  the  value  and 
necessity  of  life  insoranoe,  and  of  the  special 
advantages  of  the  corporation  which  the  agent 
represents.  They  pay  these  agents  large  com> 
missions  on  the  premiums  thus  obtained,  and 
the  policies  are  delivered  at  their  hands  to  the 
assured.  The  agents  are  stimulated  by  let- 
ters and  instructions  to  activity  in  procuring 
contracts,  and  the  party  who  is  in  this  man- 
ner Induced  to  take  out  a  policy  rarely  sees 
or  knows  anything  alxmt  the  company  or.  its 
officers  by  whom  it  is  issued,  but  looks  to  and 
relies  up<m  the  agent  who  has  persuaded  him 
to  effect  insurance  as  the  full  and  complete 
representative  of  the  company  in  all  that  is 
said  or  done  in  making  the  contract  Has  he 
not  a  right  to  so  regard  him?  It  is  quite  true 
that  the  reports  of  Judicial  decisions  are  filled 
with  the  efforts  of  these  companies,  by  their 
counsel,  to  establish  that  they  can  do  all  this, 
and  yet  limit  their  responsibility  for  the  acts 
of  these  agents  to  the  simple  receipt  of  the 
premium  and  delivery  of  the  policy;  the  ar- 
gument being  that,  as  to  all  other  acts  of 
the  agent,  he  la.  the  agent  of  the  aasnred. 
This  proposition  is  not  without  support  in 
some  of  the  earlier  decisions  en  the  subject; 
and  at  a  time  when  insnmnce  companies  wait- 
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ed  for  parties  to  come  to  them  to  seek  assur- 
ance, or  to  forward  appllcatiODS  on  their  own 
motion,  the  doctrine  had  a  reasonable  foun- 
dation to  rest  upon.  But  to  apply  such  a 
doctrine,  in  its  full  force,  to  the  system  of 
selling  policies  through  agents,  which  we 
have  described,  would  be  a  snare  and  a  delu- 
sion, leading,  as  it  has  done  in  numerous  in- 
stances, to  the  grossest  frauds,  of  which  the 
insurance  companies  receive  the  benefits,  and 
the  parties  supposing  themselves  insured  are 
the  victims.  The  tendency  of  modem  de- 
cisions in  this  country  is  steadily  in  the  oppo- 
site direction.  The  powers  of  the  agent  are, 
prima  fade,  co-extensive  with  the  business* 
intrusted  to  his  care,  and  will  not  be  nar- 
rowed by  limitations  not  communicated  to 
the  person  with  whom  he  deals.  An  instir- 
ance  company,  estaUishing  a  local  agency, 
must  be  held  responsible  to  the  parties  with 
whom  they  transact  business  for  the  acts  and 
declarations  of  the  agent  within  the  scope  of 
his  employment,  as  if  they  proceeded  from 
the  prlnclpaL"  Those  desiring  to  enter  upon 
a  further  investigation  of  the  subject  with 
which  we  are  now  dealing  may,  with  profit, 
consult  the  numerous  authorities  cited  in 
the  second  note  on  pages  324-328  of  volume  11 
of  the  American  &  Bngllsh  Encyclopedia  of 
Law.  In  view  of  the  law,  as  we  understand 
It,  the  plaintlfr,  under  the  evidence  submitted, 
was  entitled  to  a  recovery,  and  the  court  erred 
in  granting  a  new  trial.  Judgment  on  main 
bill  of  exceptions  reversed;  on  cross  bill  af- 
firmed. 

(97  Ga.  482) 

GARDNER  v.  WAYOROSS  AIR-LINE 
R;  CO. 

(Supreme  Coral  of  Georgia.  Nov.  15,  1895.) 
Cabribrs— Injitrt  to  Passbnoek. 
Where  a  passenger  on  a  train  standing  npon 
a  track  at  a  station,  whence  it  was  to  be  start- 
ed, went  Into  the  baggage  car  for  the  purpose  of 
seeing  the  condactor  upon  legitimate  business 
connected  with  the  passenger's  journey,  and 
while  there  was  thrown  down  and  injured  by  the 
sudden  bumping  of  another  car  against  the 
standing  car,  whether  or  not,  in  view  of  all  the 
evidence  submitted,  the  passenger  was  right- 
fully in  the  baggage  car,  and  whether  or  not 
the  injury  resulted  from  the  negligence  of  the 
con)pany,  and  whether  or  not  such  mjury  might 
have  been  avoided  by  the  exercise  of  ordinary 
diligence  on  the  part  of  the  passenger,  were  aU 
questions  for  determination  by  the  Jury,  and  not 
for  final  solution  by  the  trial  judge.  It  was, 
accordingly,  error  in  such  a  case  to  grant  a  non- 
suit. 

(Syllabus  by  the  (3ourt) 

Error  from  superior  court.  Ware  county;  J. 
It,  Hardeman,  Judge. 

Action  by  W.  J.  Gardner  against  the  Way- 
cross  Air-Line  Railroad  Company.  From  an 
order  granting  a  nonsuit,  plaintiff  brings  er- 
ror.   Reversed 

Hitch  A  Myers,  for  plaintiff  in  error. 
John  C.  McDonald,  for  defendant  in  error. 

SIMMONS,  C.  J.  Gardner  sued  the  rail- 
road company  for  damages  from  personal  in- 


juries. The  dedaratloii  Is  set  out  In  94  Ga. 
588,  19  S.  B.  757,  tlie  case  having  come  to 
this  court  upon  exceptions  to  a  Judgment  sus- 
taining a  general  'demurrer  to  the  declaration 
and  dismissing  the  action.  It  was  then  held 
that  the  declaration  stated  a  cause  of  action, 
and  the  Judgment  of  the  court  below  was  re- 
versed. The  plaintiff  now  excepts  Id  the 
granting  of  a  nonsuit  It  api)ears  from  the 
evidence  that  while  the  defendant's  train 
was  at  Waycross,  at  the  usual  place  of  de- 
parture, the  plaintiff,  intending  to  take  pas- 
sage on  the  train,  entered,  shortly  before  the 
time  of  leaving,  a  car  in  which  there  were 
other  passengers,  and  took  his  seat  He  had 
not  purchased  a  ticket,  there  l>eing  no  ticket 
ofOice  at  the  station,  but  he  had  the  money 
with  him  with  which  to  pay  his  fare.  The 
car  in  which  he  was  seated  contained  a  bag- 
gage compartment  separated  from  that  part 
of  the  car  in  which  the  ,pa8sengers  were  by  a 
partition.  In  which  there  was  a  door.  He 
was  going  a  short  distance,  and  desired  to  see 
the  conductor,  who  was  in  the  baggage  com- 
partment in  order  to  explain  to  him,  b^ore 
the  car  started,  where  he  wished  to  go,  and 
to  get  information  in  regard  to  getting  off. 
He  had  but  one  leg,  and  did  not  wish  to  so 
to  the  conductor  after  the  train  was  in  mo- 
tion. The  train  was  then  waiting  for  pas- 
sengers who  were  expected  to  arrive  soon  on 
another  train,  and  he  feared  there  would  be 
a  **rush"  of  passengers,  and  he  would  not 
have  time  to  see  the  conductor  after  the  train 
started.  There  was  a  notice  over  the  door 
of  the  baggage  compartment  of  "No  admit- 
tance," but  the  plaintiff  did  not  see  it  The 
door  was  standing  open.  The  plaintiff  en- 
tered the  baggage  compartment  and  was 
standing  there,  getting  the  information  he 
desired  from  the  conductor,  when  the  car 
they  were  in  was  suddenly  struck  by  an- 
other car.  The  lick  was  unusually  hard,  and 
caused  the  plaintiff  to  tsXU  thereby  sustain- 
ing severe  injurieb  to  his  person.  The  shock 
also  caused  the  conductor  to  fftil.  The  plain- 
tiff testified  that  he  had  before  ridden  on  that 
railroad,  and  in  that  car,  but  had  never  be- 
fore experienced  such  a  bump  on  that  rail- 
road, or  on  any  other.  The  conductor  testi- 
fied that  the  car  that  caused  the  shock  was 
a  box  car,  which  was  being  coupled  to  the  car 
they  were  in;  and  that  generally  the  bumper 
of  a  passenger  car  was  higher  than  that  of  a 
freight  car,  and,  in  order  to  have  the  springs 
work,  it  was  necessary  to  hit  them  a  hard 
lick.  Before  the  plaintiff  went  into  the  bag- 
gage compartment  the  conductor  had  been 
"drilling"  cars,  and  the  plaintiff,  before  go- 
ing to  the  conductor,  looked  out  of  the  car, 
and  saw  no  "drilling"  being  done,  and  that 
everything  was  still.  He  supposed  he  had 
been  in  the  baggage  compartment  about  three 
minutes  when  the  shock  occurred.  There 
was  evidence  as  to  the  extent  of  his  injuriea^ 
and  as  to  his  earnings,  age,  diminution  of  ca- 
pacity to  labor,  ete. 
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We  think  the  court  ezxefl  In  granting  a  non- 
suit The  plaintiff,  although  he  had  not  puiv 
chased  a  ticket,  mistalned  the  ndatlon  of  a 
passenger,  and  the  defendant  was  nnder  the 
doty  of  ezerclstaig  extraordinary  diligence  for 
his  safety.  Railroad  Co.  v.  Uugglns,  89  Ga. 
495,  (5),  (0),  503,  15  S.  B.  848.  Such  dill- 
^ence  must  be  exercised  by  a  railway  com- 
pany whenever  It  undertakes  to  couple  car^ 
of  a  train  having  In  It  passengera  to  be  car- 
ried by  the  train.  The  philntlff  having  shown 
that  he  was  injured  by  reason  of  the  manner 
hi  which  the  cars  came  together,  the  pre- 
sumption was  that  the  injury  was  occasioned 
by  the  deftodanfs  negUgencCr  and  it  was  in- 
cumbent upon  the  defendant  to  show  that  It 
was  without  fault,  unless  the  evidence  show- 
ed that  the  plaintiff  was  at  fault  himself  to 
the  extent  of  falling  to  exercise  ordinary  care 
for  his  own  safety.  Under  the  evidence,  we 
think  the  question  whether  the  plaintiff  was 
rightfully  in  the  baggage  compartment  or  not, 
and  whether  or  not  the  Injury  might  have 
been  avoided  by  the  exerdse^of  ordinary  dili- 
gence on  his  part,  as  well  as  the  question 
whether  the  injury  resulted  from  the  negli- 
gence of  the  defendant,  were  questions  for  de- 
termination by  the  Jury,  and  not  for  final  so- 
lution for  the  trial  Judge  upon  a  motion  for 
nonsuit  See  CJotchett  v.  Railvray  Co.,  84  Ga. 
687»  11  S.  B.  553.    Judgment  reversed. 


(97  Oa.  S87) 

OBEAB  V.  FIRST  NAT.  BANK  OF  BIB^ 

MIN6HAM. 

(Supreme  Court  of  Georgia.     Dee.  2,  1896.) 

OoKFLiGT  ov  Laws  —  Statutes  or  Limitatioit  » 
Partial  Patmbkt— Statute  of  Frauds. 

1.  Where  a  salt  upon  a  written  contract  exe> 
cated  and  to  be  performed  io  another  state  is 
brought  in  a  court  of  this  state,  the  question 
whether  or  not  the  plaintiff's  rizht  of  action  is 
barred,  being  one  relating  ezdusively  to  the 
remedy,  must  be  determined  with  reference  to 
the  limitation  laws  of  Georgia. 

2.  Although  in  Alabama  the  promise  arising  by 
implication  from  the  mere  making  by  the  debtor 
of  a  partial  payment  upon  a  promissory  note 
may  be  sufficient  to  constitute  a  new  point  from 
whidi  the  limitation  will  begin  to  run,  the  law 
of  Georgia  distinctly  provides  that  a  new  prom- 
ise, in  order  to  oonstitnte  such  a  point,  '*must  be 
in  writing,  either  in  the  party's- own  handwrit- 
ing, or  sabscribed  by  him  or  some  one  Author- 
ised by  him."     Code,  §  2934. 

3.  It  follows  that  the  right  of  action  upon  such 
a  promissory  note  not  under  seal  is  barred  in 
Georgia  after  the  lapse  of  more  than  six  years 
from  the  maturity  of  the  note,  notwithstanding 
the  making  of  a  partial  payment  thereon,  as 
first  above  stated;  and  this  is  true  although  such 
right  of  action  would  not  be  barred  in  Alabama. 
Whether  the  defense  made  by  demurrer  to  the 
declaration  in  such  a  case  be  treated  as  arising 
under  the  statute  of  limitations  or  the  statute  of 
frauds  is  lounaterial,  as  both  relate  to  questions 
•f  remedy  only. 

(Syllabus  by  the  Court) 

Bnror  fvom  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  the  First  National  Bank  of  Bir- 
mingham against  George  S.  Obear.    There 


was  a  Judgment  for  plalntUf,  and  defendant 
brings  error.    Beversed. 

Hlne^  ft  Hale,  for  plalntltf  in  error,  J.  H. 
Gilbert,  for  defendant  in  error. 

SIMMONS,  a  J.  This  was  an  action  upon 
a  promissory  note,  not  under  seal,  which  was 
executed  and  by  its  .terms  made  payable,  in 
the  state  of  Alabama.  The  note  was  dated 
February  9,  1888,  and  was  payable  on  de- 
mand. The  suit  vms  filed  April  17, 18^  Up- 
on the  note  were  unsigned  entries  reciting  the 
payment  of  certain  amounts  thereon,  on  Au- 
gust 7  and  August  23,  188&  By  an  amend- 
ment to  the  declaration,  the  plaintiff  alleged 
that  these  amounts  were  paid  on  the  dates 
mentioned,  and  that,  by  the  law  of  Alabama, 
partial  payments  upon  a  note  not  barred  by 
the  statute  of  llmltatloos  operate  as  a  recog- 
nition of  the  debt,  and  establish  a  new  date 
for  the  commencement  of  the  period  of  lim- 
itation. It  did  not  appear  by  whom  the  en- 
tries on  the  note  were  made.  The  defendant 
demurred  generally  to  the  declaration  as 
amended,  and  demurred  to  the  am^idment, 
on  the  ground  that  the  facts  therein  stated 
do  not  take  the  note  out  of  the  statute  of  lim- 
itations, and  that  the  case  is  governed  by 
the  statute  of  limitations  of  Georgia,  and  not 
that  of  Alabama.  The  def^idant  also  moved 
to  dismiss  the  suit,  because  it  appeared  to 
be  barred  by  the  statute  of  limitations  of  this 
state.  The  demurrer  and  the  motion  to  dis- 
miss were  both  overruled,  and  to  these  rul- 
ings the  defendant  excepted. 

In  this  state  all  actions  upon  promissory 
notes  not  under  seal  must  be  brought  with- 
in six  years  after  the  same  become  due  and 
payable.  Code,  §  2917.  The  note  sued  upon 
was  payable  on  demand,  and  therefore  was 
due  immediately.  Id.  %  2791.  In  order  for 
a  partial  payment  upon  a  note  to  constitute 
a  new  point  from  which  the  period  of  lim- 
itation will  begin  to  run,  the  payment  must 
be  entered  upon  the  note,  and  the  entry  must 
be  made  in  the  debtor's  own  handwriting,  or 
subscribed  by  him  or  some  one  authorized 
by  him  (Code,  If  2934,  2935);  and  the  holdw 
of  the  note  cannot  be  the  agent  of  the  debt- 
or to  make  such  an  entry  (Shumate  v.  Wil- 
liams, 34  Ga.  245;  Wright  v.  Bessman,  55 
Ga.  187).  K,  therefore,  the  case  is  controlled 
entirely  by  the  law  of  this  state,  the  action 
was  barred,  it  appearing  that  more  than  six 
years  had  elapsed  from  the  time  the  right  of 
action  accrued  until  the  suit  was  filed,  and 
it  not  appearing  that  either  of  the  alleged 
payments  on  the  note  was  entered  thereon 
by  the  debtor,  or  by  any  person  authorized 
by  him*. 

It  is  weU  settled  that  the  limitation  of  ac- 
tions is  controlled  by  the  lex  fori,  and  not  by 
the  law  of  the  place  iif  here  the  contract  was 
made  or  Is  to  be  performed.  This  was  con- 
ceded, but  it  was  contended  that  the  rule  is 
different  as  to  the  statute  of  frauds  and  laws 
of  that  nature,  and  that,  while  the  period  of 
limitation  in  this  case  Is  that  fixed  by  the 
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law  of  Georgia,  the  law  of  Alabama  govenui 
with  regard  to  the  effect  of  partial  paymentB 
in  constituting  a  new  point  for  the  com- 
mencement of  that  period,  and,  such  pay- 
ments being  of  themselves  sufficient  for  this 
purpose  under  the  law  of  Alabama,  it  was 
not  necessaiT  that  they  should  be  entered 
on  the  note  in  the  manner  prescribed  by  the. 
law  of  Georgia.  In  support  of  this  conten- 
tion, counsel  relied  upon  section  8  of  the 
Code  of  this  state,  which  declares  that  "the 
raJldity,  form  and  effect  of  all  writings  or 
contracts  are  determined  by  the  laws  of  the 
place  where  executed."  We  do  not  agree 
with  counsel  In  this  contention.  This  provi- 
sion  of  the  Oode  is  declaratory  of  a  rule 
which  prevails  universally  among  civilissed 
nations,  and  which  is  applied  in  determining 
as  to  the  nature,  validity,  and  interpretation 
of  contracts;  and  it  Is  not  to  be  so  con- 
strued as  to  conflict  with  the  rule,  equally 
well '  established,  that  matters  respecting 
remedies  on  contracts,  such  si»  the  mode  of 
procedure  and  proof,  and  the  time  within 
which  suit  shall  be  brought,  are  regulated  by 
the  law  of  the  forum  or  place  where  the  suit 
is  brought  A  law  prescribing  the  manner 
in  which  a  new  promise,  or  a  payment  from 
which  such  a  promise  will  be  implied,  shall 
be  evidenced  in  order  to  extend  the  period 
within  which  suit  may  be  brought  upon  a 
contract,  relates  to  the  remedy,  and  does  not 
affect  the  Intrinsic  validity  of  the  promise. 
The  question  of  what  evidence  shall  be  re- 
quired for  this  purpose  in  an  action  upon 
the  contract  is  one  thing;  the  question 
whether  a  promise  not  so  evidenced  is  valid 
or  not  is  another  and  different  thing.  The 
statute  referred  to  is  in  the  nature  of  a  stat- 
ute of  frauds,  Its  object  being  the  preven- 
tion of  fraud  and  perjury,  and  the  avoid- 
ance of  the  uncertainties  to  which  parol  evi- 
dence is  exposed  (Watkins  v.  Harris,  83  Ga. 
683,  10  S.  E.  447);  and  it  should  be  applied 
as  well  in  cases  like  the  present  as  in  cases 
where  such  a  promise  is  alleged  to  have  been 
made  in  this  state,  if  it  be  possible  to  do  so 
without  holding  the  promise  itself  void. 
This,  we  think,  can  be  done;  and  in  this 
view  we  are  supported  by  various  decisions 
upon  the  statute  of  frauds,  both  in  England 
and  in  this  country,  and  by  the  authority  of 
leading  text  writers.  Upon  the  ground  that 
compliance  with  the  requirements  of  the 
statute  does  not  constitute  the  contract,  but 
that  the  statute  presupposes  an  existing  law- 
ful contract,  and  affects  only  the  remedy  for 
the  violation  of  the  contract,  it  is  held  that 
where  a  contract  within  the  statute  Is,  by 
the  laws  of  the  country  where  it  Is  made  and 
to  be  executed,  valid  and  enforceable,  still  no 
action  can  be  maintained  upon  it  in  the 
courts  of  the  country  *where  the  statute  pre- 
vails, unless  its  requirements  be  satisfied. 
Bee  Browne,  St  Frauds  (5th  Ed.)  §§  115a,  130, 
and  cases  cited;  especially  the  leading  Eng- 
lish case  on  this  subject,  Leroux  v.  Brown, 
12  0.  B.  801«  where  the  question  was  argued 


at  some  leogtb*  and,  upon  the  ground  aJbove 
stated,  it  was  ntiantmoualy  held  by  the  judg- 
es that  an  action  would  not  lie  In  the  courts 
of  England  to  enforce  an  oral  agreement 
made  in  France,  and  valid  there»  which,  if 
nuide  in  England,  could  not,  by  reason  of 
the  statute  of  frauds,  have  been  sned  upon« 
See,  also,  the  well-considered  opinion  ^  Park, 
J.,  in  the  case  of  Downer  v.  Ghesebrough,  3d 
Conn.  39,  where  it  was  held  that  the  evi- 
deuce  by  which  the  conjunct  was  to  be  prov* 
ed  was  no  part  of  the  contract  itself,  and 
was  governed  therefore  by  the  lex  fori,  and 
not  by  the  lex  loci  contractus.  "Any  other 
view  of  the  'law,"  it  was  said,  "would  lead 
to  endless  perplexity.  Evidence  merely  in- 
forms the  court  what  contract  was  made.  It 
has  nothing  to  do  with  the  obligations  im- 
posed by  the  agreement  Parties  are.jure- 
sumed  to  contract  in  accordance  with  the 
law  of  the  place  where  a  contract  is  made. 
The  law  forms  a  part  of  it  But  can  it  be 
said  that  the  parties  contract  in  regard  to 
the  mode  by  which  its  tdrms  and  conditions 
shall  be  made  known  to  the  court  If  a  suit 
should  be  brought  on  the  contract?"  There 
is  some  conflict  of  opinion  on  this  subject 
but  we  think  the  views  above  stated  are  sus- 
tained by  sound  reason,  as  well  as  by  the 
weight  of  authority.  Dr.  Wharton,  in  his 
work  on  the  Conflict  of  Laws  (section  690), 
says:  "Such  statutes  are  based  on  moral 
grounds.  Their  object  as  is  shown  by  the 
title  of  that  which  served  as  the  pattern  of 
all  others,  Is  to  prevent  fraud  and'  perjury. 
Here,  then,  would  come  into  play  the  position 
on  which  Savlgny  lays  such  great  stress,  that 
moral  laws,  or  laws  to  effect  moral  ends, 
which  are  imposed  by  particular  states,  are 
peremptory  and  coercive,  and  are  to  be  tak- 
en as  rules  of  procedure  by  the  judges  of 
such  states.  It  Is  true  that  Judge  Story  ap- 
poses to  such  a  conclusion  his  great  author- 
ity. He  maintains  that  where  parol  con- 
tracts are  good  by  the  law  of  the  place  where 
they  are  made,  they  may  be  enforced  in 
countries  where  they  would,  if  there  execut- 
ed, be  barred  by  the  statute  of  frauds;  and 
he  cites  a  number  of  cases  to  this  point 
none  of  which,  his  editor.  Judge  Redfleld, 
states,  seem  to  adopt  the  views  he  here 
Intimfites."  Judge  Redfleld,  in  the  note  re- 
ferred to,  says:  "We  must  confess  that  up- 
on principle,  as  the  statute  does  not  de- 
clare the  contracts  void,  but  only  that  no 
action  or  suit  either  in  law  or  equity,  shall 
be  maintained  on  such  contract  it  ought  to 
be  regarded  as  a  statute  affecting  the  rem- 
edy, rather  than  the  contract  and  that 
wherever  made,  it  could  not  be  sued  in  the 
courts  of  a  state  where  the  statute  expressly 
provided  that  no  such  action  shall  be  main- 
tained." In  the  case  of  Denny  v.  Williams, 
5  Allen,.!,  where  a  different  rule  was  stated, 
and  In  the  cases  of  Van  Relmsdyk  v.  Kane,  1 
Gall.  630,  Fed.  Cas.  No.  16,872,  Smith  v.  Burn- 
ham,  3  Sumn.  435,  Fed.  Cas.  No.  13,019,  and 
Low  V.  Andrews,  1  Story,  38^  Fed.  Caa.  No. 
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9,569,  tn  which  doubt  on  this  point  was  ex- 
pressed by  Judge  Story,  the  question  was 
not  actually  presented  for  decision.  A  case 
which  goes  very  far  in  vindicating  the  con- 
trol of  the  lex  fori  in  such  cases  is  that  of 
Bain  V.  Whitehaven,  S  H.  L.  Gas.  1,  where 
the  matter  is  discussed  by  Lord  Brougham, 
and  the  conclusion  stated  that  whether  a  cer- 
tain matter  requires  to  be  proved  in  writing 
or  not,  and  whether  certain  evidence  proves 
a  certain  fact  or  not,  is  to  be  determined  by 
the  law  of  the  country  where  the  question 
arises,  where  the  remedy  is  sought  to  be  en* 
forced,  and  where  the  court  sits  to  enforce 
it  See,  also,  Wilson  v.  Miller,  42  m.  App. 
832;  Kleeman  v.  Collins,  0  Bush,  460;  Wood, 
8t  Frauds,  f  166.  It  follows  from  what  has 
been  said  that  the  court  below  ought  to 
have  sustained  the  demurrer  and  dismissed 
title  action.    Judgment  reversed. 
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K53RR  V.  HAMMOND. 

(Supreme  Coort  of  Georgia.     Dec.  2,  1895.) 

Vbkdor  and  Purohasbr— Bpbcifio  Pbbformanos 

—Tender  of  Price— Paiment  into  Court. 

1.  Where  one  entitled  to  a  conveyance  from 
another  of  realty,  or  an  interest  therein,  upon 
the  payment  of  a  given  sum,  tendered  at  the 
proper  time  that  snm  to  the  latter,  wliich  he 
then  refused  to  accept,  and  subsequently  denied 
the  existence  of  any  contract  binding  him  to 
convey  at  all  to  the  person  making  the  tender, 
such  pnson  could  maintain  his  equitable  peti- 
tion for  specific  performance;  and,  if  the  peti- 
tion contained  an  offer  to  pay  the  amount  which 
the  plaintiff  was  due  to  the  defendant,  or  for 
which  he  should  be  held  liable,  when  the  amount 
BO  due  was  fixed  and  ascertained  by  the  decree 
to  be  rendered,  this  was  sufficient  without  ac- 
tually producing  the  money  and  paying  it  into 
court. 

2.  In  the  present  case  it  was  error  to  grant  a 
nonsuit. 

(Syllabus  by  the  Ck)urt) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  J.  L.  O.  Kerr  against  W.  R.  Ham- 
mond. There  was  a  jud^nnent  of  nonsuit,  and 
plaintiff  brings  error.^    Reversed. 

A.  H.  Davis  and  Dorsey,  Brewster  &  How- 
ell, for  plaintiff  in  error.  W.  R.  Hammond 
and  M.  J.  Clarke,  for  defendant  in  error. 

SIMMONS,  O.  J.  The  plaintiff's  evidence 
makes  substantially  this  case:  He  had  ar- 
ranged, on  May  17,  1890,  to  buy  of  one  Weav- 
er the  land  described  in  the  pleadings,  con- 
sisting of  250  acres,  for  the  sum  of  $6,250, 
of  which  $2,000  was  to  be  paid  in  cash  and 
one-half  the  remainder  In  one  year,  and  the 
other  half  in  two  years,  the  deferred  pay- 
ments to  bear  interest  at  8  per  cent  per  an- 
num. Shortly  afterwards  he  made  a  parol 
agreement  with  the  defendant  by  which  they 
were  to  become  Interested  together  in  the 
proposed  purchase  on  this  basis:  The  de- 
fendant to  make  the  cash  payment,  and,  if 
the  land  was  sold  at  a  profit  in  30  days,  such 
profit  to  be  divided  between  the  pa^es,  and, 
T.256JB.U0.6 — ^22 


If  it  was  not  thus  sold  within  this  time* 
plaintiff  to  pa}'  defendant  $1,000,  and  have 
a  lialf  Interest  There  were  no  writings  be* 
tween  the  parties,  and  no  agreement  as  to 
the  form  which  the  transaction  should  as- 
some  In  written  Instruments.  Defendant 
made  the  cash  payment,  gave  his  Individual 
notes  for  the  other  payments,  and  took  a 
bond  for  tities  to  himself.  The  land  was  not 
sold  within  80  days.  The  plaintiff  tendered 
the  $1,000  within  the  time  required  by  the 
contract  The  tender  was  not  accepted  by 
the  defendant,  and  he  subsequentiy  denied 
the  existence  of  any  contract  binding  him  to 
convey  at  all.  No  farther  actual  tender  was 
ever  made,  nor  was  the  money  held  by  the 
plaintiff  for  the  defendant's  use.  The  de- 
fendant, on  May  6,  1891,  sold  100  acres  of 
the  land  for  $4,500,  and  received  the  money. 
The  defendant  rented  the  land  for  two  years 
at  $75  per  year.  He  had  cut  on  the  land 
about  450  cords  of  wood  worth  $1  per  cord, 
and  about  50  cords  worth  $1.50  per  cord. 
The  cutting  of  the  wood  Injured  the  land 
$25  per  acre.  The  petition  prayed  that  the 
defendant  be  required  to  specifically  perform 
the  contract  between  him  and  the  plaintiff, 
and  be  required  to  execute  to  the  plaintiff 
proper  papers  conveying  to  the  plaintiff  a 
one-half  undivided  interest  in  the  bond  for 
titles  held  by  the  defendant  ui>on  ttie  plain- 
tiff paying  to  him  the  $1,000,  "which  sum 
your  petitioner  now  tenders  to  the  said  [de- 
fendant], and  offers  to  pay  the  same  into 
court,  subject  to  the  order  oi  said  [defend- 
ant].*' By  amendment  the  plaintiff  prayed 
that  the  defendant  be  required  to  execute  to 
him  such  conveyance  as  would  protect  his 
interest  in  the  premises;  that  the  defendant 
should  account  to  him  for  all  the  timber  the 
defendant  had  cut  off  the  land,  and  for  what- 
ever damage  he  may  have  done  the  land  by 
the  cutting  of  the  timber,  and  for  rents  and 
];H*ofits  of  the  land,  and  that  the  defendant 
be  required  to  account  for  the  money  which 
he  received  from  the  sale  of  100  acres  of  the 
land  on  May  6,  1891.  At  the  conclusion  of 
the  plaintiff's  evidence  the  trial  judge,  on 
motion  of  the  defendant,  granted  a  nonsuit, 
on  the  ground  that  there  was  no  continuing 
tender,  and  no  payment  into  court  of  the 
plaintiff's  part  of  the  purchase  money;  and 
to  this  judgment  the  plaintiff  excepted. 

We  think  the  court  erred  in  holding  that 
such  a  tender  was  necessary.  The  decisions 
cited  by  the  learned  counsel  for  the  defend- 
ant do  not  deal  with  a  case  of  this  kind. 
The  case  is  different  from  that  of  a  defend- 
ant pleading  tender  to  escape  the  payment 
of  interest  and  costs.  The  rule  applicable 
here  is  well  stated  in  Waterman  on  Specific 
Performance  (section  446)  as  follows: 
"Where  a  vendor  places  himself  in  such  a 
position  as  to  make  it  appear  that,  if  a  ten- 
der of  the  purchase  price  were  made,  its  ac- 
ceptance would  be  refused,  the  purchaser 
need  not  make  a  tender  in  order  to  maintain 
his  bill.     In  such  case  an  offer  to  bri^ig  the 
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money  Into  court  when  the  amount  is  liqui- 
dated, and  his  decree  granted,  Is  sutEiclent. 
If  the  vendor  refuses  to  receiye  the  purchase 
money  when  tendered,  or  prevents  the  yen* 
dee  from  performing  his  part  of  the  agree- 
ment, thus  in  effect  making  a  demand  nuga- 
tory, neither  law  nor  equity  requires  it  of  the 
vendee.  Under  such  circumstances  specific 
performance  will  be  decreed  within  a  certain 
time,  provided  the  vendee,  before  that  time, 
shall  have  performed  on  his  part"  In  the 
case  of  Irwl^i  v.  Askew,  74  Ga.  681,  this 
court  held  that,  where  a  contract  for  the 
sale  of  land  and  putting  the  purchaser  In 
possession  was  broken  by  the  vendor  saying 
to  the  purchaser  that  he  could  not  comply 
with  its  terms,  tender  of  the  purchase  mon- 
ey was  unnecessary.  In  the  present  case  It 
appeared  that  the  plaintiff  tendered  in  due 
time  the  fuU  amount  required  of  him  by  the 
contract,  but  the  defendant  refused  to  ac- 
cept It,  and  denied  that  there  was  any  con- 
tract at  all  which  bound  him  to  convey  to 
the  plaintiff.  Moreover,  In  view  of  the  sale 
of  a  part  of  the  land  by  the  defendant,  and 
of  the  sums  realized  by  him  from  the  rent 
of  the  land,  the  cutting  of  wood  therefrom, 
etc.,  an  accounting  was  necessary  in  order 
to  ascertain  how  much  waa  due  by  the 
plaintiff.  A  tender  of  the  money  Into  court 
was  j^endered  unnecessary,  therefore,  not  on- 
ly by  the  defendant's  repudiation  of  the 
contract,  but  by  the  uncertainty  as  to  the 
amount  actually  due.  See  Delchmann  v. 
Delchmann,  49  Mo.  107,  110;  Irvln  v.  Greg- 
ory, 13  Gray,  215.  In  the  case  last  cited  it 
was  said  by  Shaw,  O.  J.:  "When  money  is 
brought  into  court  with  a  plea  of  tender,  it 
is  an  admission  of  the  party  bringing  it  that 
the  adverse  party  Is  entitled  to  It,  and  may 
take  it  out  when  he  pleases.  But  in  a  suit 
for  specific  performance  it  Is  sufilclent  for 
the  plaintiff  to  offer  by  hla  bill  to  bring  In 
his  money  whenever  the  sum  is  liquidated, 
and  he  has  a  decree  for  performance."  The 
plaintiff,  as  we  have  seen,  did  this  in  the 
present  case.  In  addition  to  the  authorities 
above  cited,  see  3  Pom.  Eq.  Jur.  (2d  Ed.) 
note  to  section  1407,  and  cases  dted;  22  Am. 
&  Eng.  Enc.  Law,  art  "Specific  Perform- 
ance," pp.  1040, 1041,  and  cases  cited.  Judg- 
ment reversed. 


(!»7  Ga.  549) 

KIMBALL  V.  MOODY  et  aL 

(Supreme  Oomt  of  Georgia.     Dec  2,  1885.) 

Mbchamio'8  tanyf  —  Enforcembnt— Common-Law 
Suit^Garnishmbnt. 

1.  A  laborer  for  a  contractor  cannot,  by  a  mere 
common-law  suit  against  the  latter  and  garnish- 
ment proceedings  against  the  owner  of  realty 
npon  which  the  contractor  had  agreed  to  build 
a  house,  enforce  against  such  owner  an  alleged 
lien  for  labor  done  for  the  contractor  upon  the 
house,  but  can  only  do  so  by  proper  proceedings 
under  the  statute  m  such  cases  provided. 

2.  Where  such  a  laborer  obtained  only  a  com- 
mon-law judgment  against  the  contractor,  and  a 
garnishment  sued  out  in  connection  tiierewith 


was  not  served  upon  the  owner  of  the  realty  un- 
til after  he  had  aettjed  in  full  with  the  ocm- 
tractor,  the  owner,  as  such  garnishee,  cannot  be 
made  liable  to  the  laborer  for  any  portion  of  his 
judgment. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Howard  iCimball  against  Moody 
A  Brewster.  Judgment  for  defendants,  and 
plaintiff  brings  error.    AflOirmed. 

Speolrs  A  Smith,  for  plaintiff  In  error. 
Rosser  A  Charter,  for  defendants  In  enor. 

LUMPKIN,  J.  The  statute  plainly  and 
distinctly  points  out  the  method  by  which  a 
laborer  may  establish  and  enforce  a  lien  upon 
realty,  as  against  the  owner  thereof,  for  labor 
done  under  the  employment  of  a  contractor 
engaged  by  the  owner  to  erect  a  building 
upon  such  realty.  It  Is  absolutely  certain 
that  such  a  lien  cannot  be  nursed  into  ex- 
istence, nor  enforced  merely  by  Instituting  a 
common-law  suit  against  the  contractor,  and 
causing  a  garnishment  to  be  served  npon  the 
owner.  It  is  proper  enough  to  bring  such  a 
suit,  and,  if  the  garnishment  Is  served  in 
time,  It  may  result  in  the  collection  by  the 
laborer  of  the  money  due  him  for  his  serv- 
ices. But,  If  the  garnishment  is  not  served 
until  after  the  owner  of  the  realty  has  set- 
tled in  full  with  the  contractor,  like  all  other 
garnishments  served  too  late,  it  will  be  en- 
tirely unproductive.   Judgment  affirmed. 


(97  G«.  546) 

THORNTON  et  aL  v.  ABBOTT  et  aL 
(Supreme  Court  of  Georgia.     Dec  2,  1896.) 
Open  Account  — What  Constitutbs  —  PaAOTica. 
The  action  not  being  upon  an  "open  ac- 
count."  and   having  been   brought   before   the 
pleading  act  of  1883,  it  was  error  to  allow  the 
plaintiff  to  take  a  verdict  and  enter  a  judgment 
without  proving  his  cause  of  action;    and  this 
error   was  properly   corrected   by  subsequently 
setting  the  verdict  and  judgment  aside,  and  re- 
instating the  case,  upon  a  motion  made  by  the 
defendants  during  the  same  term. 
(SyUabuB  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  Van 
Eppa,  Judge. 

Action  by  J.  J.  Thdmton  and  others  against 
Abbott,  Parker  A  Co.  There  waa  a  verdict 
for  plaintiffs,  which  was  set  aside,  and  plain- 
tiffs bring  error.    Affirmed. 

The  following  is  the  official  report: 
To  the  January  term,  1894,  of  the  dty  court 
of  Atlanta,  J.  J.  Thornton  and  J.  L.  Hooten, 
surviving  partners  of  J.  H.  Couch  A  Co.,  and 
J.  L.  Key,  administrator  of  J.  H.  Conch, 
brought  suit  against  Abbott,  Parker  A  Co. 
for  $1,367.27,  besides  interest,  alleghig:  Thorn- 
ton and  Hooten  began  business  In  Fulton 
county  with  Couch,  January  4,  1803,  trad- 
ing In  live  stock  under  the  firm  name  of 
J.  H.  Couch  A  Co.  Petitioners  furnished  the 
entire  capital,--n$2,409.60.  Hie  business  was 
conducted  at  defendants*  stables.    Upon  the 
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hooka  ot  defendants  was  k^t  aa  ftccount  of 
their  traasactioQs.  Such  funds  as  arose  from 
the  bostness  and  from  the  sale  of  their  stock 
were  paid  into  the  hands  of  defendants.  The 
business  was  closed  up  March  13,  1803,  with 
due  notice  to  defendants.  At  that  time,  and 
divers  times  thereafter,  there  appeared  upon 
the  hooks  of  defendants  a  balance  of  $5,907 
as  a  credit  in  favor  of  J.  H.  Couch  &  Co., 
which  amount  defendants  admitted  as  being 
due  petitioners,  and  which  they  refused  to 
pay  on  demand.  While  the  business  of  J. 
H.  Couch  &  Co.  was  being  carried  on.  Couch 
formed  another  and  separate  partnership  with 
one  Whitson,  with  which  petitioners  had  noth- 
ing to  do.  Whitson,  in  the  course  of  time, 
sold  out  to  Couch,  and  he  closed  up  said 
business.  Defendants  took  of  the  money  of 
petitioners  belonging  to  the  firm  of  J.  H. 
Couch  &  Co.,  and  credited  the  same  on  the 
account  of  Couch  &  Whitson,  or  to  the  ac- 
count of  Couch  &  Whitson,  or  to  the  ac- 
count of  Couch,  in  closing  up  the  business 
of  Couch  &  Whitson,  $573.20,  which  is  a  mis- 
appropriation, misapplication,  and  conversion 
of  said  funds,  and  which  defendants  refuse 
to  pay  on  demand  heretofore  made.  The 
fnnds  composing  the  capital  and  profits  of 
said  business  all  went  into  the  hands  of  de- 
.  fendants,  and  after  the  profits  and  expenses 
have  all  been  accounted  for  there  remains  In 
the  hands  of  the  defendants  $735  balance  of 
original  capital  invested  by  them,  and  de- 
fendants have  converted  the  same  to  their 
own  use,  and  refused  to  pay  on  demand 
heretofore  made.  John  H.  Couch  died  in  Au- 
gust, 1803.  At  the  appearance  term  the  case 
was  undefended  and  in  default,  and  so  re- 
mained untn  October  23d,  during  the  Sep- 
tember term,  at  which  time  plaintiffs  asked 
leave  of  the  court  to  take  a  verdict  by  de- 
fault against  defendants.  This  leave  was 
granted,  and  thereupon  the  Judge  instructed 
the  Jury  that,  this  being  a  suit  on  account, 
and  as  no  defense  had  been  filed  thereto, 
and  no  appearance  had  been  made  by  defend- 
ants, and  as  the  service  on  defendants  was 
personal,  they  were  authorized  and  instruct- 
ed to  find  for  plaintiffs  the  full  amount  of 
the  account,  with  Interest  and  costs  of  suit. 
Under  this  charge  the  Jury  returned  a  ver- 
dict for  plaintiffs  for  the  amount  claimed  in 
their  declaration.  During  the  term  at  which 
the  verdict  was  rendered,  defendants  filed  a 
motion  for  new  trial  and  motion  to  set  aside 
the  verdict  and  Judgment,  and  also  a  traverse 
of  the  officer's  return  of  personal  service  on 
defendants.  The  traverse  of  the  return  was 
submitted  to  a  Jury,  who  found  against  the 
traverse.  The  motion  for  new  trial  and  the 
motion  to  set  aside  the  Judgment  came  on  to 
be  heard  at  the  same  time,  and  the  motion  to' 
set  aside  was  granted,  which,  having  been 
done,  the  motion  for  new  trial  was  dismissed. 
Plaintiffs  excepted  to  the  Judgment  of  the 
court  sustaining  the  motion  to  set  aside  the 
verdict  and  Judgment.  In  notes  by  ihe  court 
to  the  bill  of  exceptions  the  Judge  states: 


"The  declaration  was  not  read  in  the  hearlnc 
ot  the  court,  hot  the  court  treated  It  as  a  suit 
on  an  account,  with  personal  service,  plain- 
tiffs' counsel  having  stated  it  was  so."  The 
Jury  having  rendered  a  verdict  without  any 
evidence  whatever,  upon  the  statement  of 
plaintiffs*  counsel  that  it  was  a  suit  on  an 
account  with  personal  service,  the  court  set 
the  Judgment  aside  on  the  ground  that  this 
was  not  a  suit  on  an  account,  but  one  re- 
quiring proof  before  a  Judgment  could  be  ren- 
derad. 

Jas.  L.  Key,  for  plaintiffs  in  error.  Dorsey, 
Brewster  &  Howell,  for  defendants  in  error. 

LUMPKIN,  J.  An  action  was  brought  by 
the  plaintiffs  below,  the  nature  of  which  will 
appear  from  the  reporter's  statement.  It  was 
filed  before  the  pleading  act  of  1893,  and 
thetefore,  in  deciding  the  case,  that  act  was 
not  considered.  It  is  by  no  means  an  easy 
matter  to  define  in  precise  and  accurate 
terms  what  constitutes  aii  action  upon  an 
"open  account"  An  attempt  to  do  so  is  not 
necessary  in  the  present  case,  for  we  can, 
without  serious  difficulty,  safely  assert  that 
the  action  with  which  we  are  now  dealing  is 
not  one  of  this  character,  which  is  sufficient 
for  the  purpose  In  hand.  The  action  was 
really  one  of  assumpsit  for  money  had  and 
received  by  the  defendants  to  the  plaintiffs' 
use,  and  not  properly  accounted  for  and  pild 
over  on  demand.  This,  we  think,  will  appear 
from  a  casual  inspection  of  the  plaintiffs' 
declaration.  It  follows  that  the  court  erred 
in  allowing  the  plaintiffs  to  take 'a  verdict 
without  submitting  evidence,  and  rightly  cor- 
rected that  error  by  setting  aside  the  verdict 
and  reinstating  the  case  upon  a  motion  for 
this  purpose  duly  ffled  by  the  defendants 
during  the  same  term  at  which  the  verdict 
was  rendered.    Judgment  affirmed. 


(97  Ga.  10) 
ROG]p:BS  et  al.  v.  BURB. 
(Supreme  Court  of  Georgia.     Oct  5,  1895.) 
Corporations— CoNTRAOT  of  SuBsoRtprioN— Coh- 

STKUOTIOK— D I VIDBNDS— On  ARAKTT. 

1.  Where  one  was  induced  to  subscribe  and 
pay  for  certain  shares  of  stock  In  an  incorporated 
company  upon  the  faith  of  a  written  agreement 
signed  by  others,  who  thereby  guarantied  to  such 
subscriber  the  payment  of  certain  dividends  upon 
the  stock  for  a  period  of  three  years,  and  also 
therein  agreed  that  if,  at  the  expiration  of  said 
three  years,  the  subscriber  did  not  desire  to 
carry  the  stock  any  longer,  they  would,  upon 
30  days*  notice  from  him,  pay  to  him  tne  par 
value,  of  the  stock  for  which  he  had  subscribed, 
held:  (1)  That  it  was  not  incumbent  on  the  sub- 
scriber to  make  his  election  as  to  keeping  the 
stock,  and  to  give  the  notice  stipulated  for  in  the 
contract  immediately  upon  the  expiration  of  the 
thr^  years,,  but  that  he  could  do  so  within  a 
reasonable  time  thereafter;  (2)  that  the  failure 
of  the  subscriber  to  give  the  guarantors  notice 
that  he  had  received  no  dividends  upon  the  stock 
was  not  fatal  to  his  right  of  action,  under  the 
contract,  for  the  recovery  of  ^e  same. 

2.  Under  the  construction  of  the  contract  aa 
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abore  announccNl,  the  plaintilTs  dedaratioxL  as 
amended,  set  forth  a  canse  of  action,  and  there 
was  no  error  in  overruling  the  demurrer  to  the 
same. 
(Syllabu?  by  the  Court) 

Error  from  superior  court.  Pike  coonty; 
J.  J.  Hunt,  Judge. 

Action  by  M.  E.  Burr,  administratrix  of  H. 
B.  Chambers,  deceased,  against  J.  J.  Bogera 
and  others.  Tnere  was  a  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Brought 
forward  from  the  last  term.  Code,  H  4:27lAr- 
4271c.     Afltaned. 

The  following  is  the  ofQcial  report: 
Mrs.  M.  E.  Burr,  administratrix  of  the  es- 
tate of  H.  B.  Chambers,  brought  suit  against 
J.  J.  Bogers  and  a  number  of  others  upon  the 
following  contract:  "Georgia,  Pike  County. 
The  undersigned  parties,  recognizing  the  im- 
portance to  our  town  and  community  of  a 
speedy  and  successful  completion  of  the  sub- 
scription to  the  capital  stock  of  the  Bames- 
Tille  Manufacturing  Company,  and  it  being 
known  to  us  that  there  is  a  balance  of  about 
five  thousand  dollars  of  said  capital  stock  un- 
taken  and  unsubscribed  for,  and  having  con- 
fidence in  the  success  and  profits  of  the  en- 
terprise, it  is  therefore  agreed  by  us  that  for 
the  purpose  of  inducing  any  one  or  more  per- 
sons to  subscribe  for  said  untaken  balance,  or 
any  part  thereof,  we  will  guaranty  to  them 
the  payment  of  an  annual  dividend  on  the 
amount  of  their  stock  equal  to  eight  per  cent 
per  annum  on  the  money  paid  into  said  com- 
pany on  said  stock.  This  agreement  and 
guaranty  for  the  payment  of  eight  per  cent 
as  aforesaid  is  to  run  for  the  space  of  three 
years  from  the  first  day  of  December,  1889; 
and  if,  at  the  expiration  of  said  three  years, 
the  stockholders  or  holders  of  said  stock  de- 
sire and  wish  not  to  carry  the  same  any 
longer,  we  hereby  further  agree,  with  thirty 
days'  notice  from  any  or  all  of  them,  to  pay 
each  holder  par  value,  or  fifty  dollars,  for 
each  share  of  stock  held  by  them,  their  heirs 
or  assigns.  And,  if  said  amount  of  par  val- 
ue is  not  paid  promptly,  we  hereby  consent 
that  the  agreement  and  guaranty  to  pay  eight 
per  cent  dividend,  above  set  forth,  shall  con- 
tinue of  force  until  the  same  is  fully  paid  up. 
Witness  our  hands  and  seals,  this  the  27th 
day  of  April,  1889."  This  was  signed  by  the 
defendants,  after  which  signatures  appeared 
the  following:  "We,  the  subscribers,  consent 
and  agree  to  take  the  amounts  of  stock  in  the 
Bamesville  Manufacturing  Company  opposite 
our  names  below,  respectively,  upon  the  terms 
and  conditions  set  forth  in  the  above  agree- 
ment" This  was  signed  by  J.  J.  Bogers  and 
21  others,  including,  "^B.  J.  Powell,  Adm'r 
H.  B.  Chambers,  60  shares,  $3,000."  Plain- 
tiff alleged:  The  defendants  are  indebted  to 
her  $8,000,  principal,  besides  interest  from 
April  27,  1889.  After  the  expiration  of  three 
years  from  December  1,  1889,  she  demanded 
payment  of  both  principal  and  Interest,  of  the 
parties  to  the  contract,  and  payment  was  re- 
fused.   Is  pursuance  of  the  proposition  made 


by  the  d^iendants,  as  set  out  in  the  contract, 
B.  J.  Powell,  former  administrator  of  H.  B. 
Chambers,  deceased,  agreed  to  take  00  shares 
of  stock  of  the  BamesYille  Manufacturing 
Company,  paying  therefor  $8,000,  and  did  so 
take  said  stock  on  the  representations  and 
guaranty  of  all  of  defendants;  and  all  of  de- 
fendants bad  notice  that  he  subscribed  for 
the  stock  on  said  representations,  and  the 
manufacturing  company  received  the  $3,000, 
and  issued  the  60  shares  to  him,  which  fact 
was  known  to  all  of  defendants,  and  they  ap- 
proved and  Indorsed  the  same.  Plaintiff  now 
has  said  stock,  and  has  been  ready  to  turn  it 
over  to  defendants  upon  their  paying  the 
principal  and  interest  due  on  the  same,  in 
accordance  with  the  terms  of  the  contract 
sued  on,  and  has  the  stock  now  in  court  to 
tender  to  defendants  whenever  they  comply 
with  their  contract;  and  she  asks  the  coxxtt 
to  decree  a  surrender  and  transfer  of  the  GO 
shares  to  defendants  when  they  shall  pay  tbe 
amount  due  her.  B.  J.  Powell,  former  admin- 
istrator, and  petitioner,  have  received  no  divi- 
dend on  the  stock  from  the  manutacturing 
company  since  the  same  was  taken.  All  of 
the  defendants  knew,  at  the  time  plaintiff  ac- 
c^ted  the  proposition  of  defendants  on  their 
said  contract,  that  Powell,  administrator,  did 
accept  the  same  on  April  27,  1889;  and  all 
of  defendants  had  full  knowledge  of  plain- 
tiff's acceptance  on  or  about  the  same  time 
they  signed  the  cOnt]:act  Powell  died  before 
the  expiration  of  said  three  years,  and  plain- 
tiff was  appointed  administratrix  de  bonis 
non;  and  as  soon  as  she  knew  or  ascertained 
the  terms  of  the  contract,  and  as  soon  as  she 
had  the  opportunity,  she  made  the  demand 
of  all  of  defendants.  All  of  the  defendants 
were  stockholders  in  the  manufacturing  com- 
pany, interested  in  its  erection,  and  have  sus- 
tained no  loss  by  reason  of  the  delay  of  the 
demand  so  made,  and  said  demand  was  made 
by  plaintiff  in  a  reasonable  time  after  the 
time  fixed.  If  any  is  fixed,  in  the  contract 
Defendants  demurred,  on  the  following 
grounds:  (1)  No  cause  of  action  is  set  out 
(2)  Plaintiff  cannot  recover  interest  or  divi- 
dends (if  entitled  to  recover)  except  from  De- 
cember 1, 1889.  (3)  Plaintiff  gave  defendants 
no  notice  of  the  fact  that  she  had  subscribed 
for  stock  on  the  faith  of  the  alleged  agree- 
ment (4)  She  does  not  allege  that  she  noti- 
fied them,  at  the  expiration  of  three  years 
from  December  1,  1889,  that  she  did  not  wish 
any  longer  to  carry  the  stock.  (5)  If  she  has 
any  right  to  recover.  It  is  for  the  specific  per- 
formance of  the  contract,  and  then  only  upon 
the  showing  that  she  has  complied  strictly 
with  its  terms.  (6)  She  does  not  offer  to 
comply  with  the  contract  by  offering  to  sur- 
render and  transfer  the  stock  to  defendants. 

(7)  She  does  not  allege  that  she  notified  de- 
fendants of  the  nonpayment  of  dividends*  and 
demanded  payment  thereof  from  defendants. 

(8)  She  does  not  allege  that  the  manufactur- 
ing company  failed  to  pay  dividends,  or  that 
she  has  sought  to  collect  them  from  said  com- 
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pany.    Tbe  demurrer  was  overmlecl,  and  de^ 
fendants  excepted. 

J.  &  Boynton,  for  plaintiffs  In  errors.  J.  F. 
Redding,  for  defendant  In  error. 

JANES,  J.  1.  The  official  report  sets  out 
fully  tbe  declaration  as  amended,  tbe  demur- 
rer, and  the  contract  sued  on.  This  contract, 
on  the  ialth  of  which  the  administrator  of 
Chambers  subscribed  for  60  shares  of  stock 
in  the  BamesTllle  Manufacturing  Ck>mpany, 
stipulates  that  if,  at  the  expiration  of  thoee 
years  from. December  1,  1880,  the  subscriber 
desires  no  longer  to  carry  the  stock,  the  plain- 
tiffs in  error  will,  *'with  thirty  days'  notice,** 
pay  such  subscriber  par  value  for  the  same. 
This  provision  gave  to  the  subscriber  the 
right,  at  the  expiration  of  three  years  from 
the'  time  stated,  to  elect  whether  he  would 
keep  the  stock,  or  tnm  it  over  to  plaintiffs  in 
error,  and  Teqnlre  them  to  pay  him  therefor 
its  par  value.  He  had  no  right  to  make  this 
election  before  the  expiration  of  the  time. 
The  time  for  such  election  expired  at  mid- 
night on  November  30,  1892,  and  It  could  not 
have  been  made  until  the  full  expiration  of 
the  time.  The  position  that  the  election 
ought  to  have  been  made  on  the  last  moment 
of  the  last  day  Is  too  absurd  to  seriously  con- 
sider. It  follows  that  the  time  for  the  ex- 
ercise of  the  right  was  after  the  expiration 
of  the  three  years.  The  word  "at,"  in  this 
contract,  is  equivalent  In  meaning  to  **after." 
It  was  held  In  Annan  v.  Baker,  49  N.  H.  109, 
cited  in  1  Am.  A  Bug.  Bnc  Law  (1st  Ed.)  p. 
883,  note,  that  ''at  the  end  of  one  year"  means 
*^t  the  expiration  of  one  full  and  entire 
year,'*  and  that  "at,"  is  equivalent  in  mean- 
ing to  "after."  If  the  word  "after"  is  sub- 
stltnted  for  "at"  in.  the  contract  under  re- 
view, there  can  be  no  doubt  about  the  correct- 
ness of  the  construction  given  to  it  in  the 
headnote.  As  the  election  could  be  made  aft- 
er the  expiration  of  the  time  limited,  of 
course  a  reasonable  time  was  allowable  for 
this  purpose. 

2.  PlaintUfs  in  error,  in  their  contract,  guar- 
anty the  payment  of  an  annual  dividend, 
equal  to  8  per  cent  per  annum  from  Decem- 
ber 1,  1889,  on  the  money  paid  into  tbe  com- 
pany on  the  stock.  It  is  alleged  in  the  dec- 
laration that  no  dividends  have  been  received, 
but  there  Is  no  allegation  that  any  notice  was 
ever  given  to  plaintiffs  in  error  of  the  failure 
by  the  company  to  pay  such  dividends.  They 
contend  that  such  notice  was  necessary  in 
order  to  make  them  liable  on  their  guaranty. 
The  guaranty  is  absolute  and  unconditional, 
and  there  is  no  stipulation  whatever  in  the 
contract  requiring  the  subscribers  for  the 
stock  to  notify  the  guarantor  of  the  com- 
pany's failure  to  pay  dividends.  It  was  the 
duty  of  th»  plaintiffs  in  error  to  know  of  the 
default  of  the  company,  and  information 
could  have  been  easily  obtained  by  inquiry 
of  the  company  or  of  defendant  In  error.  In 
the  case  of  an  absohite  guaranty,  no  condition 


being  annexed  to  the  contract,  no  condition 
Is  Implied  by  law  requiring  notice  to  the 
guarantor  of  the  default  of  the  principaL 
Having  guarantied  unconditionally  the  per- 
formance of  a  contract  by  a  third  person,  the 
guarantor  must  at  his  peril  see  that  the  con- 
tract is  performed.  The  authorities  on  this 
question  in  other  states  are  numerous  and 
somewhat  conflicting.  See  Heyman  v.  Doo- 
ley  (Md.)  26  AtL  117.  But,  be  this  as  it  may, 
the  rule  above  enunciated  is  sustained  by  the 
decisions  of  this  court  Wright  v.  Shorter, 
56  Ga.  72;  Gammell  v.  Parramore,  58  Ga.  64. 
3.  Tfie  defects  in  the  declaration  pointed 
out  by  the  demurrer  are  cured  by  the  amend- 
ments, and  the  declaration  as  amended,  con- 
tains a  good  cause  of  action.  There  was  no 
error  In  overruling  the  demurrer.  Judgment 
affirmed. 

SIMMONS,  a  J^  being  disqualified,  JANES, 
J.,  of  the  TaIlfqK>osa  circuity  was  designated 
to  preside. 


(97  Ga.  462) 
BAEIER  et  aL  v.  STATU 
(Supreme  OourC  of  Georgia.     Oct  28,  1895.) 
BoLicrroR  Gbnerai<  as  Prosboutob— Finding  ov 
Indictubnt— Waivbr  or  Ombotions— Ckimikal 

LiBBL — TRIAIt  —  ObJBOTIOHS  TO  EVIDBNCB  —  In- 
^BTRDCTIONS  — EVIDENCB  OF  PUBLICATION  —  VbR- 

DicT— New  Triai^—Speoipications  ot  Error. 

1.  That  the  solicitor  general  was  himself  the 
prosecutor  in  a  criminal  case,  and  appeared  he- 
fore  the  grand  jury,  not  only  as  such,  hat  also 
in  his  official  capacity,  is  not,  after  the  trial  and 
conviction  of  the  accused,  good  cause  for  a  new 
trial,  no  exception  to  the  indictment  on  that 
ground  having  heen  previonsly  taken.  In  such 
a  case,  however,  a  solicitor  general  pro  tern, 
should  have  heen  appointed  hefore  the  indict- 
ment was  acted  upon  by  the  grand  jury. 

2.  As  has  been  repeatedly  ruled,  the  supreme 
court  will  not  undertake  to  correct  alleged  errors 
in  admitting  evidence,  when  it  does  not  appear 
what,  if  any,  objection  was  made  to  the  evidence 
at  the  time  it  was  offered,  nor  when  the  evi- 
dence objected  to  is  not  set  out  in  the  motion  for 
a  new  trial,  but  is  merely  referred  to  therein  as 
being  contained  in  the  brief  of  evidence. 

3.  A  groxmd  of  a  motion  for  a  new  trial  which 
undertaices  to  complain  of  tin  alleged  Irrefirularity 
at  the  trial,  without  clearly  and  distinctly  stat- 
ing of  what  it  consisted,  bnt  simply  averring  in 
general  terms  that  '^e  drcuinstances  attending 
this  matter  are  also  folly  set  out  in  the  brief  of 
evidence,"  does  not  properly  and  legally  present 
any  question  for  determination  by  this  court. 

4.  where  two  persons  are  jointiy  indicted  and 
tried  for  the  offense  of  libel,  there  may,  if  the 
evidence  so  authorizes,  be  a  conviction  of  one 
and  ^.n  acquittal  of  the  other. 

5.  Although  certain  expressions  in  the  charge 
of  the  conrt  may  have  been  somewhat  calculated 
to  convey  the  impression  that,  if  ritfaer  of  the 
two  persons  who  were  on  trial  was  guilty,  there 
should  be  a  conviction  of  both,  yet,  as  the  court 
elsewhere  in  its  charge  in  effect  instructed  the 
jury  that  the  guilt  of  one  would  not  necessarily 
result  in  the  conviction  of  the  other,  and  tire  jury 
must  have  understood  from  the  charge  as  a 
whole  that  neither  should  be  convicted  unless  his 
own  guilt  was  satisfactorily  proved,  the  inad- 
vertent use  of  the  expressions  above  referred  to 
is  not  cause  for  a  new  trial, 

6.  Where,  in  such  a  trial,  it  appeared  that  the 
alleged  libelous  matter  was  published  in  a  news- 
paper,  and  that  at  least  one  cokt  of  that  paper 
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was  sent  to  a  griven  coun^,  this  was  safficient 
eyidence  as  to  publication  therein,  without  show- 
ing that  the  paper  in  question  had  a  general  cir- 
culation in  that  county. 

7.  Where  an  alleged  libel  consisted  in  the  pub- 
lication of  a  letter  which  did  not,  upon  its  face, 
without  the  aid  of  innuendo  and  of  extrinsic  evi- 
dence, impute  to  the  person  alleged  to  have  been 
libeled  the  commission  of  an  indictable  offense, 
it  was  error  for  the  court,  in  construing  Uiis  let- 
ter, to  instruct  the  jury  that  it  did  charge  such 
an  offense,  and  was  consequently  libelous  per  se. 
Whether  or  not,  in  such  case,  the  letter,  in  the 
light  of  all  the  cTidence,  was  or  was  not  libel- 
ous, was  a  question  of  fact,  which  ought  to  have 
been  eubmitted  to  and  passed  upon  by  the  jury. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bartow  coonty; 
T.  W.  Milner,  Judge. 

ThoYnas  H.  Baker  and  C.  H.  Gunyus  were 
convicted  of  criminal  libel,  and  bring  error. 
Reversed. 

Glenn  &  Rountree,  for  plaintiffs  In  error. 
A.  W.  Fite,  SoL  Gen.,  and  A.  S.  Johnson*  for 
the  State. 

LUMPKIN,  J.  The  grand  jury  of  Bartow 
county  indicted  Thomas  H.  Baker  and  C.  H. 
Cunyus  for  the  offense  of  criminal  Ubel.  A. 
W.  Fite,  in  his  individual  capacity,  was  the 
prosecutor;  and,  in  his  official  character  of 
solicitor  general  of  the  circuit  including  the 
county  named,  also  appeared  before  the  grand 
jury  by  which  the  indictment  was  found. 
The  alleged  libel  consisted  of  the  publication 
of  a  letter  purporting  to  have  been  addressed 
to  Baker  by  one  Harrison  Smith,  which  let- 
ter was  in  the  following  words:  "Pine  Log, 
Ga.,  Sept  18,  1894.  Dr.  Baker:  Gus  Fite, 
solicitor  general,  was  here  Saturday,  and 
made  our  church  a  proposition  to  pay  all  the 
debt  on  the  church  if  we  would  vote  for 
Lumpkin.  The  debt  is  $90.00  and  interest. 
John  Vaughan  told  me  to  see  you  about  it 
before  I  let  it  go  before  the  church.  Let  me 
know  as  quick  as  you  can  what  to  do  about 
it  I  would  like  for  you  to  speak  at  our 
schoolhouse  somewhere  towards  the  last  of 
the  month.  Let  me  know  as  soon  as  you 
can.  .  There  will  be  a  large  crowd  at  the 
church  Sunday,  and  I  want  to  have  it  given 
out  if  you  will  come.  Harrison  Smith."  It 
was  set  forth  in  the  Indictment  with  various 
innuendoes,  the  nature  of  which  will  appear 
from  the  following  copy  of  the  letter  as  It 
therein  appeared:  "Pine  Log,  Ga.,  Sept  18, 
1804.  Dr.  Baker:  Gus  Fite  (thereby  mean- 
ing the  said  A.  W.  Fite)  was  here  Saturday, 
and  made  our  church  a  proposition  to  pay  off 
the  debt  on  the  church  if  we  would  vote 
for  Lumpkin  (thereby  meaning  William  H. 
Lumpkin,  who  was  then  a  candidate  for  state 
senator  in  and  for  the  42nd  senatorial  dis- 
trict of  Georgia).  The  debt  is  ninety  dollars 
and  interest.  John  Vaughan  told  me  to  see 
you  about  it  before  I  let  it  go  before  the 
church,  and  let  me  know  as  quick  as  you 
can  Tfhat  to  do  about  it  I  would  like  for 
you  to  speak  at  our  schoolhouse  somewhere 
towards  the  last  of  the  month.  Let  me  no  as 
Boon  as  yoo  can.    Tbere  will  be  a  large  crowd 


at  the  church  Sunday,  and  I  want  to  have  it 
give  out  if  you  will  come.  Harrison  Smith.** 
Upon  conviction,  the  accused  filed  a  motion 
for  a  new  trial,  upon  the  overruling  of  which 
they  assign  error.  This  preliminary  state- 
ment. In  connection  with  the  facta  hereinafter 
stated,  will  render  intelligible  Uie  rulings 
made  by  tliis  court  upon  the  ouestions  pre- 
sented for  review. 

1.  We  shall  undertake  no  discussion  of  the 
proposition  that  it  is  improper  for  the  solicitor 
general  to  appear  before  the  grand  jury  in  a 
case  which  he  himself  prosecutes  personally. 
It  is,  of  course,  .his  right  as  a  citizen  to  be 
the  prosecutor  in  any  criminal  case;  but,  as 
he  is  the  ofiidal  counselor  of  the  grand  juiyt 
he  could  not  with  propriety  appear  before  that 
body,  and  give  advice  in  a  case  in  which  he 
was  personally  concerned.  In  such  a  case 
a  solicitor  pro  tern,  should  be  appointed  be- 
fore the  indictment  is  laid  before  and  acted 
upon  by  the  grand  jury.  In  the  present  case, 
however,  no  objection  of  any  kind  was  made 
to  the  indictment  on  the  ground  that  the 
solicitor  general  had  appeared  before  the 
grand  jury  in  the  dual  character  of  pi^secu- 
tor  and  state's  counsel  until  after  the  ac- 
cused had  been  tried  and  convicted^  and  it 
was  then  too  late  to  raise  the  question  that, 
because  of  the  fact  above  recited,  no  proper 
indictment  had  been  returned  against  the  ac- 
cused. 

2.  If  this  court,  by  a  long  and  unbroken 
line  of  adjudications,  has  been  able  to  defi- 
nitely and  finally  settle  any  question  of  prac- 
tice, the  rules  announced  in  the  second  head- 
note  should  be  accepted  as  authoritative  and 
conclusive.  They  apply  to  several  of  the 
grounds  of  the  present  motion  assigning  er- 
ror in  admitting  evidence. 

3.  One  of  the  grounds. of  the  motion  Com- 
plains of  error  in  conducting  an  inqulEj  In 
the  presence  of  the  juiy  as  to  whether  or  not 
Baker,  one  of  the  accused  on  trial,  then  had 
a  pistol  in  his  pocket;  and  it  is  alleged  ttiat 
*nhe  circumstances  attending  this  matter  are 
also  fully  set  out  in  the  brief  of  evidence.'* 
This  court  cannot  undertake  to  scrutinize  the 
brief  of  evidence  for  the  purpose  of  ascer- 
taining what  were  the  "circumstances"  to 
which  allusion  is  here  made.  This  announce- 
ment is  in  accord  with  the  practice  uniform- 
ly observed  in  this  tribunal. 

4.  5.  The  statement  contained  in  the  fourth 
headnote  is  axiomatic.  There  are,  in  the 
charge  of  the  court,  some  expressions  calcu- 
lated to  convey  the  impression  that,  if  the 
jury  should  find  either  one  of  the  accused 
on  trial  guilty,  there  should  be  a  conviction 
of  both.  We  do  not  think,  however,  the  Jury 
were  misled  as  to  this  matter,  because  else- 
where in  his  charge  the  judge  gave  them  posl* 
tlve  instructions  to  the  effect  that  the  guilt  of 
one  would  not  necessarily  result  In  the  con- 
viction of  both;  and,  as  men  of  common 
sense,  the  jury  must  have  understood  that 
they  were  at  liberty  to  convict  one  and  ac^ 
quit  the  other  If,  in  their  opinion,  the  gviBt 
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or  one  was  established  beyond  a  reasonable 
doubt,  and  that  of  tb^  other  was  not. 

6.  Among  the  charges  complained  of  was 
an  instnictlon  relating  to  the  newspaper  in 
which  the  libel  was  pnblishedr  to  the  effect 
that,  if  it  appeared  that  only  one  copy  of 
the  paper  was  sent  to  the  county  of  Bartow, 
that  would  be  sufBcIent  evidence  as  to  pub- 
lication therein,  without  showing  that  the 
newspaper  in  question  had  a  general  circula- 
tion in  that  county.  This  was  a  correct  pres- 
entation of  the  law  on  the  subject  2  Star- 
kie;  Sland.  &  L.  *320;  Odgers,  Sland.  &  U 
430;  2  Bish.  Cr.  Proc.  f  800. 

7.  It  is  an  indictable  offense  to  buy  or  sell 
a  vote  at  any  public  election  authorized  by 
any  law  of  this  state;  but  it  is  not  a  crim- 
inal offense  to  buy  or  sell  votes  at  elections 
with  which  the  laws  of  this  state  have  no 
concern,— such,  for  instance,  as  an  election 
for  the  pastor  of  a  church,  for  the  president  of 
a  debating  society,  manager  of  a  baseball 
team,  and  the  like.  The  Harrison  letter 
does  not,  on  its  fbce,  show  for  what  office  or 
position  William  H.  Lumpkin  was  a  candi- 
date; and  therefore  Mr.  Fite,  without  vio- 
lating any  law  of  this  state,  could  have  of- 
fered to  pay  off  the  church  debt  on  condition 
that  the  members  would  vote  for  Mr.  Lump- 
kin, If,  in  fact,  the  election  in  which  their 
votes  were  desired  was  not  one  provided  for 
or  authoriased  by  a  statute  of  G^igia.  It  is 
perfectly  dear,  therefore,  that  this  letter  does 
not,  upon  its  face,  impute  to  Mr.  Fite  the 
commission  of  an  Indictable  offense.  Of 
coarse,  it  was  perfectly  proper,  in  preparing 
the  Indictment,  to  show,  by  way  of  innuendo, 
what  the  charge  contained  in  the  letter  really 
meant.  This  was  done,  as  win  have  been 
seen,  by  second  copy  of  the  letter,  appear- 
ing above,  in  which  the  Innuendoes  are  in- 
serted. It  would  have  been  equally  proper  to 
sustain  the  indictment  thus  prepared  by  ap- 
propriate evidence.  But  the  difficulty  is  the 
trial  judge  did  not,  as  he  ought  to  have  done, 
leave  this  matter  to  be  demonstrated  by  evi- 
dence, but  cut  off  any  necessity  for  proving 
the  offense  as  laid  by  instructing  the  Jury  that 
the  letter  in  question  did  charge  an  indict- 
able offense,  and  was  consequently  libelous 
per  se.  This  was  a  grave  error,  and  requires 
the  granting  of  a  new  triaL  The  question 
whether  or  not,  in  the  light  of  all  the  evi- 
dence, the  letter  was  libelous,  is  one  for  so- 
lution by  the  Jury  at  the  next  bearing.  Judg- 
ment reversed.  I 


(»7  Oa.  500) 

CONQUEST  et  al.  v.  NATIONAL  BANK  OF 

BRUNSWICK. 

(Supreme  Court  of  Georgia.     Nov.  15,  1895.) 

Bbobivbrs  —  EquiTT  Jurisdiction  —  How  Long 

Rbtainbd— Aotionb^Dirmissal—Rbinbtatb- 

MBNT— DftCBBB— What  Constitutbb. 
1.  Where,  by  a  consent  order,  an  equitable 
petition  filed  by  several  plaintiffs,  for  injunc- 
tion and  the  appointment  of  a  receiver,  waa  dis- 
missed,  the  receiver  discharged,  and  thereafter 
.the  property  in  his  hands  was  restored  to  the 


defendants  in  the  petition,  the  effect  of  the  order 
of  dismiss  was  to  take  the  case  entirely  out  of 
court,  and  end  the  litigation  between  the  liarties. 

2.  Mere  recitals  in  the  order  of  dismissal  to 
the  effect  that  the  defendants  had  satisfied  all 
obligations  against  them  in  the  petition  set  out, 
except  the  amounts  due  one  of  the  phiintiffs  upon 
certain  promissory  notes  therein  described, 
"which  amounts  are  hereafter  to  be  satisfied  by 
the  payment  within  a  reasonable  time,  or  add- 
tional  security  given,"  did  not  amount  to  a  final 
and  conclusive  degree  in  favor  of  this  plaintiff 
against  the  defendants  for  the  amounts  appar- 
ently due  upon  such  notes;  and  one  who  subse- 
quently acquired  title  to  the  same  could  not,  up- 
on the  facts  abo^  recited,  maintain  an  eouita- 
ble  petition  for  a  reinstatement  of  the  original 
case,  and  the  appointment  of  a  receiver  to  again 
take  charge  of  the  defendants'  property,  in  order 
to  administer  the  same  for  the  purpose  of  realiz- 
ing money  with  which  to  pay  off  these  notes. 

3.  If  such  a  petition  could  In  any  event  be 
maintained,  its  prayers  for  relief  of  the  nature 
above  indicated  should  not  be  granted  when  the 
defendants  Jiot  only  tender  a  bond  for  the  pay- 
ment of  any  sum  or  sums  which  may  be  ad- 
judged to  be  due  by  them  upon  the  notes  in 
question,  but  also  offer  to  pay  mto  court  a  sufil- 
cient  amount  in  cash  to  satisfy  any  Judgment 
which  may  be  rendered  against  them  thereon. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Ware  county; 
J.  L.  Sweat,  Judge. 

Petition  by  the  National  Bank  of  Bruns- 
wldc  against  P.  L.  Gonqneat  &  Go.  for  the 
reinstatement  of  a  previous  action  by  the 
Merchants'  &  Traders'  Bank  and  others 
against  the  same  defendants,  which  had  been 
dismissed.  The  petition  was  granted,  and 
defendants  bring  error.     Reversed. 

O.  O.  Thomas  and'Garrard*  Meldrum  & 
Newman,  for  plalntifla  in  error.  Goodyear 
&  Kay,  L.  A.  Wilson,  Symmes  &  Bennett, 
and  Hitch  &  Myers,  for  defendant  In  error. 

LUMPKIN,  J.  Fortunately,  there  is  such 
a  thing  as  a  lawsuit's  coming  to  an  end.  Hie 
case  at  hand  is  an  instance  in  point.  The 
Merchants'  &  Traders'  Bank  and  others  filed 
an  equitable  petition  against  P.  L.  Conquest 
&  Co.  for  an  injunction,  and  the  appointment 
of  a  receiver.  This  case,  under  a  consent  or- 
der, was  finally  dismissed,  the  effect  of  the 
order  of  dismissal  being  to  take  the  case  en- 
tirely out  of  court,  and  end  the  litigation  be- 
tween the  parties.  It  Is  true  that  hi  the  or- 
der of  dlsmlFsal  It  was  recited  that  the  de- 
fendants had  satisfied  all  the  obligations 
against  them  in  the  petition  set  out,  except 
the  amounts  due  one  W.  P.  Lee  upon  certain 
promissory  notes,  "which  amounts  are  here- 
after to  be  satisfied  by  payment  within  a  rea- 
sonable time,  or  additional  security  given**; 
but  this  mere  recital  certainly  did  not  amount 
to  an  adjudication  in  favor  of  Lee  against 
the  defendants,  Conquest  &  Co.,  for  the 
amounts  apparently  due  on  the  notes  to 
which  it  referred.  In  fact,  so  far  as  con- 
cerned Lee  and  Conquest  &  Ga,  nothing  was 
adjudicated  except  that  the  case  be  dismissed 
as  to  the  latter  upon  the  payment  by  them 
of  all  costs  accrued  up  to  the  day  of  dis- 
missaL  The  petition  was  retained  in  court 
solely  for  the  purpose  of  adjusting  a  contro- 
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versy  between  the  counsel  as  to  the  dlstrilm* 
tlon  of  certain  fees,  as  to  which  matter  none 
of  the  parties  to  the  record  had  any  interest 
or  concern.  The  Lee  notes  afterwards  passr 
«d  into  the  bands  of  the  National  Bank  of 
Brunswick,  and  it  filed  a  petition  praying  for 
a  reinstatement  of  the  original  case,  and  the 
appointment  of  a  receiver  to  again  take 
charge  of  the  property  of  Conquest  &  Oo.,  in 
order  to  administer  the  same  with  a  view  to 
realizing  money  with  which  to  pay  oft  these 
notes.  Upon  this  petition,  the  judge  granted 
an  order  "for  a  renewal  or  reinstatement"  of 
the  original  case,  and  also  appointed  a  receiv- 
er, as  prayed. 

There  is  no  law,  rule  of  practice,  or  prece- 
dent of  which  we  have  any  knowledge  which 
authorized  the  granting  of  such  an  order. 
The  original  case  was  completely  dead,  and 
this  method  of  resurrection  was  entirely  with- 
out authority  of  law.  But  if,  in  any  event, 
the  petition  of  the  bank  waB  maintainable, 
the  order  should  not  have  been  passed  in  the 
face  of  a  tender  on  the  part  of  Conquest  & 
Co.  of  a  bond  conditioned  for  the  payment  of 
any  stun  or  sums  which  might  be  due  by 
them  upon  the  notes  in  question,  accom- 
panied by  an  offer  to  pay  into  court  a  sufB- 
cient  amount  hi  cash  to  satisfy  any  judg- 
ment which  the  bank  might  obtain  agatost 
them  upon  these  notes.  The  record  shows 
that  such  a  tender  and  such  an  offer  were  in 
fact  made;  and,  even  if  the  bank's  petition 
had  been  such  as  to  give  it  a  standing  in 
court,  the  business  of  the  defendants  ought 
not  to  have  been  broken  up  when  they  were 
ready  to  do  everything  necessary  to  fully  pro- 
tect the  bank  as  to  all  its  alleged  rights  In 
the  premises.     Judgment  reversed. 
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CULVER  V.  HOOD. 


(Supreme  Court  of  Georgia.     Dec.  2,  1895.) 

TriaL'Riobt  to  Open  and  Cr>osK— Instructions 

— Apfbal— Rbvibw — Weight  of  Evidence. 

1.  Where  complicated  matters  of  account  were 
referred  to  an  auditor,  under  the  act  of  Octoi>er 
16,  18a5  (Acts  1884-85,  p.  98),  and  both  parties 
filed  exceptions  of  fact  to  his  report,  it  was  not 
an  abuse  of  discretion  to  allow  the  opening  and 
conclusion  of  the  argument  to  that  party  against 
whom  the  report  bore  the  more  unfavorably,  and 
whose  exceptions,  both  as  to  number  and  sub- 
stance, were  of  the  greater  importance.' 

2.  It  appearing  from  the  evidence  of  the  plain- 
tiff himself  that  the  promissory  note  upon  which 
his  action  was  brougnt  was  given  in  final  settle- 

.  mcnt  of  all  the  mutual  accounts  between  himself 
and  the  defendant,  a  statement  by  the  court, 
in  its  charge,  to  the  effect  that  this  was  an  undis- 
puted fact  in  the  case,  even  if  incorrect,  was  not 
a  matter  of  which  the  plaintiff  had  any  right  to 
complain. 

3.  WherCj  In  such  a  case,  the  auditor  reported 
his  conclusions  of  fact,  together  with  the  evi- 
dence introduced  before  him,  and  the  case  was 
submitted  to  a  jury  upon  exceptions  of  fact,  it  was 
within  their  power,  without  the  introduction  of 
any  other  testimony,  to  reach  different  conclu- 
sions from  those  of  the  auditor,  and  to  find  ac- 
cordingly. 

4.  The  verdict  was  not  so  entirely  unwar- 
ranted by  the  evidence  submitted  to  the  jury 


as  to  authorize  this  court  to  set  it  aside  after 
its  approval  by  the  trial  judge,  and  there  was 
no  error  requirmg  a  new  triaL 

(Syllabus  by  the  Court) 

Brror  from  eity  court  of  Atlanta;  H.  Van 
Bi^pB,  Judge. 

Action  by  W.  A.  Culver  against  Eliza  Hood. 
There  was  a  judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

The  following  is  the  official  rei>ort: 
Culver  sued  Mrs.  Eliza  Hood  upon  a  promr 
issory  note  for  $3,717.50,  principal,  besides 
interest  and  attorney's  fees,  dated  November 
2,  1891»  and  due  November  1,  1892,  payable  to 
Culver  or  order,  for  "value  received."  De- 
fendant pleaded  the  general  issue;  further, 
plaintiff  is  her  brother  In  law,  and  was  a 
bosom  friend  of  her  deceased  husband,  J.  R. 
Reynolds,  who  died  in  March,  1889.  At  the 
date  of  his  death,  she  had  never  ha^  to  look 
after  her  business  matters,  knew  nothing 
about  business,  and,  having  the  utmost  con- 
fidence in  plaintiff,  turned  over  all  of  her 
business  to  him,  supposing  he  would  treat 
her  right  They  were  partners  in  a  truck 
farm,  and  so  great  was  her  confidence  in  him 
that  she  allowed  him. to  have  full  control  of 
the  entire  business,  along  with  all  her  other 
business.  Shortly  after  her  husband's  death, 
she  collected  $3,000  insurance  on  his  life, 
which  she  put  in  bank,  and,  having  also  $800 
in  bank,  and  desiring  to  improve  her  White- 
hall street  property,  turned  the  matter  over 
to  plaintiff,  and  sold  a  piece  of  realty  for 
$3,000.  This,  too,  was  placed  to  her  credit 
in  the  bank,  making  in  all  $6,800.  During 
the  time  she  was  having  the  work  done,  she 
borrowed  $6,000,  which  was  also  placed  to 
her  credit  in  the  bank,  and  shortly  after- 
wards $4^000,  which  was  also  placed  in  the 
bank,  and  shortly  afterwards  $2,500.  Of  this 
amount  she  handed  plaintiff  $2,400.  During 
the  time  she  was  having  the  work  done,  she 
paid  plaintiff,  in  checks,  as  by  exhibit  at- 
tached, $8,105.  She  paid  M.  T.  Culver,  broth- 
er of  plaintiff,  and  by  bis  direction,  in  checks, 
as  per  exhibit  attached,  $6,154.84.  She  paid 
Culver,  Eisman  &  Co.,  of  which  .firm  plaintiff 
was  a  member,  checks  to  the  amount  of  $1,- 
063.49,  as  per  exhibit  attached.  She  luiid 
for  material  for  the  Improvement  of  said 
realty,  as  per  exhibit  attached,  $2,183.85; 
making  $12,677.28  she  had  paid  out  After 
her  husband's  death,  plaintiff  collected  her 
rents,  and  paid  her  expenses;  and  on  Novem- 
ber 2,  1891,  they  had  a  settlement,  in  which 
he  claimed  that  she  owed  him  a  difference  of 
$686.97,  and  on  the  stores  (improvement  of 
the  realty)  he  claimed  that  she  owed  him 
$2,943.28,  besides  $87.50,  interest,  and  insist- 
ed that  she  give  him  her  note  for  that 
amount,  which  she  did,  under  his  representa- 
tions, believing  them  to  be  true,  which 
amount,  added  to  the  $12,677.28,  makes  the 
cost  of  the  building,  according  to  plaintiff's 
statement,  $15,708.06.  She  attaches  the  state- 
ment   furnished    her   by    plaintiff,    showing 
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the  cost  of  the  building  to  be  $14,460.45,  ad- 
mitting that  defendant  had  paid  this  snm  less 
$2,945.28,  which  last  amount  Is  inclnded  in 
the  note  sued  on.  The  relationship  between 
her  and  plaintiff  was  of  such  a  character  as 
to  be  of  a  confidential  nature,  and  he  knew 
she  had  all  confidence  in  him,  that  she  knew 
nothing  of  business,  and  relied  solely  on  him; 
and  he  took  advantage  thereof,  and  by  false 
and  fraudulent  representations  as  to  the  cost 
of  the  buildings, '  and  as  to  what  she  owed 
him,  knowing  she  knew  no  better  at  the  time, 
and  thinking  she  would  never  find  out  his 
treachery,  had  her  give  him  the  note  sued 
on.  She  refused  to  pay  the  note  at  maturity, 
having  in  the  meantime  found  out  to  a  cer- 
tain extent  that  he  had  purposely  practiced 
a  fraud  upon  her.  Since  the  suit  was  filed, 
she  has  employed  an  experienced  architect  to 
make  a  careful  estimate  of  the  entire  cost 
of  said  buildings,  which  shows  that  they 
cost  but  $11,829.93,  which  makes  a  dlfPer- 
ence  of  $2,479.68,  and  added  to  this  sum 
the  amount  paid  by  defendant,  which  plain- 
tiff has  charged  to  her,  makes ,  $4,663.45. 
This  last  named  amount  was  due  her  by  him 
when  she  gave  the  note,  but  she  did  not 
know  it,  etc.  The  note  is  without  considera- 
tion, was  obtained  by  fraud,  and  she  prayed 
Judgment  against  plaintiff  for  $4,663.43,  or 
for  such  sum  as  the  evidence  may  show  she 
is  entitled  to.  She  further  pleaded:  Since 
the  filing  of  the  plea  above  mentioned,  she 
finds  that  plaintiff  owes  her,  as  per  an  ex- 
hibit attached,  besides  other  amounts  stated 
therein,  $675.85,  for  which  several  amounts 
he  failed  to  render  any  account,  and  her  fail- 
ure to  discover  the  imx)06itions  on  his  part  is 
attributable  to  the  Implicit  confidence  she 
had  in  him. 

The  case  was  referred  to  an  auditor,  the  na- 
ture of  whose  report,  so  far  as  material,  will 
sufficiently  appear  from  the  report  herein- 
after rtade.  To  this  report,  plaintiff  made 
the  following  exceptions:  (1)  Because,  as  ap- 
pears from  the  evidence,  defendant  vras  in- 
debted to  plaintiff  $3,716.50,  November  2, 
1891,  and  it  is  reported  that  at  said  date 
she  owed  him  only  $3,586.36.  (2)  The  note 
sued  on,  as  shown  by  the  evidence,  was  a  set- 
tlement, not  of  a  general  balance  on  the  ac- 
count for  work  of  plaintiff  in  building  the 
stores,  and  doing  other  things  for  defendant, 
but  the  note  was  given  to  cover  amounts  ad- 
vanced by  plaintiff  to  defendant  for  certain 
items  of  the  work  mentioned.  Wherefore  the 
basis  of  the  auditor's  calculation  made  in  or- 
der to  ascertain  the  debits  and  credits  is  a 
mistake,  and  in  the  teeth  of  the  evidence. 
The  evidence  showed  that  no  items  of  the 
work  mentioned  above,  which  had  been  paid 
for  out  of  the  money  of  defendant,  were  con- 
sidered between  the  parties  at  the  settlement 
just  preceding  the  making  of  the  note,  and 
that  the  note  was  given  solely  to  cover  the 
balance  due  on  such  advances  as  had  been 
made  by  plaintiff  to  defendant,  as  stated 
abova     As  said  note  was  so  made  with  a 


full  knowledge  by  defendant  of  all  the  mat- 
ters and  things  Involved  in  said  settlement, 
and  all  defenses,  if  there  were  any,  being 
thereby  waived,  the  auditor  ought  to  have 
found  the  full  amount  of  the  note  for  plain- 
tiff. (8)  Defendant  filed  pleas  which  were 
sustained  only  to  a  very  small  amount,  to 
wit,  $250.  Under  these  facts,  plaintiff  was 
entitled  to  the  attorney's  fees  stipulated  in 
the  note,  to  wit,  10  per  cent  upon  the  amount 
of  principal  and  interest  reported  in  favor  of 
plaintiff;  and  said  report  does  not  allow 
plaintiff  for  said  attorney's  fees.  The  report 
ought  to  be  corrected  by  allowing  plaintiff 
attorney's  fees  for  the  whole  amount  to 
which  the  pleas  of  defendant  were  not  sus- 
tained. Defendant  filed  the  following  excep- 
tions to  the  report:  (1)  The  credit  allowed 
plaintiff  of  $686.97  by  the  auditor  is  contrary 
to  the  evidence,  by  reference  to  which  it  will 
be  seen  that  plaintiff's  account  against  de- 
fendant as  kept  by  himself  was  $8,411.40. 
Prom  this  amount  he  deducted  what  he  claim- 
ed he  had'  collected  for  her,  to  wit,  $2,724.45, 
leaving  $686.97;  and  this  amount  was  in- 
cluded in  the  settlement,  and  is  already  em- 
braced in  the  note.  The  report  shows  that 
Culver  has  already  had  the  benefit  of  this 
credit.  (2)  The  allowance  to  Culver  by  the 
auditor  of  $260,  West  End  taxes,  is  contrary 
to  the  evidence,  which  shows  that  defendant 
paid  it,  or  that  it  was  paid  out  of  her  money. 
(8)  The  allowance  to  Culver  by  the  auditor  of 
$1,000  is  contrary  to  the  evidence,  except  a 
general  statement  of  plaintiff  in  answer  to 
this  question:  "How  much  did  you  imy  out 
on  different  checks  other  than  the  buildings, 
and  while  it  was  going  on?"  Answer: 
"About  $1,000  or  $1,500,  I  suppose."  This 
statement  should  not  have  been  considered 
by  the  auditor,  as  plaintiff  furnished  the  au- 
ditor no  data  upon  which  to  base  such  a 
Judgment  (4)  It  was  contrary  to  the  evi- 
dence to  deduct  $424.70  from  amount  of  rents 
collected  by  plaintiff,  and  not  accounted  for, 
to  wit,  $675.85,  said  $424.70  having  already 
entered  into  the  first  settlement,  and  the 
judgment  of  the  auditor  simply  allows  plain- 
tiff credit  for  the  same  thing  twice,  making 
the  amount  found  to  be  due  plaintiff  original- 
ly of  $16,023.63  too  large  by  $3,053.52,  the 
items  stated  in  the  foregoing  making  this 
amount  (5)  The  Judgment  of  the  auditor  as 
to  the  nature  of  the  relations  existing  be- 
tween plaintiff  and  defendant  is  in  direct  con- 
flict with  the  testimony,  as  it  is  overwhelm- 
ingly shown  that  the  relations  were  as  set 
out  in  defendant's  plea,  and  is  based  alone  on 
one  expression  used  by  the  defendant  while 
testifying  before  the  auditor  in  this  case,— 
that  she  discovered  plaintiff's  treachery  In 
August,  prior  to  the  giving  of  said  note;  but, 
by  reference  to  her  testimony,  the  remark  re- 
lated to  their  truck-farming  enterprise,  and 
was  in  no  wise  connected  with  this  settle- 
ment in  November  foQowing,  and,  in  connec- 
tion therewith,  stated  that  even  after  that 
she  had  confidence  in  plaintiff.     She  states 
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further,  that,  while  she  signed  the  note  in  her 
husband's  presence,  they  had  only  been  mar- 
ried but  a  few  days,  and  her  husband  Imew 
nothing  wliatever  about  the  matter.  (6)  The 
evidence  of  the  plaintiff  shows  that  he  borrow- 
ed on  his  wife's  property  $2,400,  which  he  pla- 
ced in  the  bank  to  his  wife's  credit;  that  this 
money  was  borrowed  for  the  benefit  of  the 
defendant,  to  be  used  by  the  plaintiff  on  de- 
fendant's buildings;  but  he  did  not  take  the 
defendant's  note  for  the  same;  did  not  show 
any  mortgage  upon  which  this  loan  was 
made.  He  furnished  the  court  no  data  upon 
'which  the  court  could  act  The  plaintiff 
claims  that  this  $2,400  was  paid  out  by  him 
on  the  defendant's  buildings,  mostly  on  pay 
rolls,  and  the  defendant  contends  that  no 
such  thing  was  done.  It  was  unnecessary, 
in  the  first  place,  for  plaintiff  to  mortgage 
his  property  for  the  defendant's  benefit  when 
she  had  unincumbered  property  of  her  own; 
and  therefore  it  was  unnecessary  for  that  to 
hare  been  done,  and  the  same  Was  without 
her  knowledge  and  consent  Plaintiff's  wife, 
on  this  point,  testified  that  this  was  done,  and 
that  the  defendant  gave  the  plaintiff  her  note 
for  said  amount;  that  the  same  had  been  lost; 
that  plaintiff  had  been  looking  for  it,  and  could 
not  find  it  This  testimony  is  contradicted  by 
the  plaintiff  himself.  This  amount,  having 
entered  Into  the  original  settlement,  and 
having  been  embraced  in  said  note,  should 
have  been  deducted,  upon  the  grounds  that 
the  proof  was  insufficient  to  establish  that 
fact  (7)  The  Abiding  of  said  auditor,  the 
cost  of  the  buUding  to  be  $11,049.20,  is  in 
conflict  with  the  testimony.  The  following 
architects,  Gorput  and  Foote,  each  testified 
that  the  cost  of  the  labor  in  buildings  of  that 
character  is  not  more  than  25  per  cent  of 
the  cost  of  the  material.  The  other  architect, 
Le  Seur,  says  that  the  cost  of  labor  in  erect- 
ing said  building,  or  buildings  of  that  kind, 
does  not  exceed  two-fifths  of  the  cost  of  the 
material.  Therefore,  taking  Corput's  esti- 
mate, it  being  the  highest,  as  to  the  cost  of 
said  building,  and  deducting  therefrom  $5,- 
376,77,  leaves  the  cost  of  the  material  to  be 
$8,697.23;  and  now  25  per  cent  of  this 
amount  according  to  Foote  and  Corput 
would  be  $2,174.30,  and  this  amount  should 
be  taken  from  the  cost  of  the  labor  as  claim- 
ed by  the  plaintiff's  side  of  the  case,  leaving 
a  difference  of  $3,202.47,  which  amount  the 
defendapt  is  entitled  to  be  credited  with. 

The  jury  sustained  the  second,  third,  fourth, 
fifth,  sixth,  and  eighth  exceptions  of  defend- 
ant and  rejected  the  first  and  seventh.  They 
rejected  the  first  exception  of  plaintiff.  No 
finding  appears  as  to  the  other  exceptions  of 
plaintiff.  The  charge  of  the  court  Is  not 
in  the  record,  and  it  does  not  appear  what 
rulings  the  court  made  on  the  exceptions, 
except  as  indicated  by  the  motion  for  new 
trial  hereinafter  reported.  No  judgment  or 
decree  appears  in  the  record.  Plaintiff's  mo- 
tion for  new  trial  was  overruled,  and  he 
excepted.     In  the  heading  to  the  motion  for 


new  trial,  it  is  stated  that  the  verdict  disal- 
lowed all  of  plaintiiTs  exceptions.  The  mo- 
tion was  upon  the  general  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc., 
and  because  it  was  contrary  to  certain  speci- 
fied portions  of  the  charge.  B^urther,  because, 
while  plaintiff  was  entitled,  under  the  law, 
to  open  and  conclude  the  argument  the  court, 
against  plaintiff's  objection,  permitted  defend- 
ant to  open  and  conclude  the  argument  Be- 
cause the  court  charged  as  to  the  second  ex- 
ception o£  plaintiff,  "The  undisputed  evidence 
Is  that  this  note  was  given  in  final  settlement 
of  the  mutual  accounts  of  the  parties,  and  I 
instruct  you  to  disregard  this  exception," 
when  he  ought  to  have  ^permitted  the  jury  to 
pass  upon  this  exception.  Because  the  court 
refused  to  give  in  charge  the  following  writ- 
ten request  of  plaintiff:  "If  the  evidence 
shows  that  defendant  has  mislaid  or  lost  pa- 
pers which  might  throw  light  upon  this  con- 
troversy, such  papers  haying  been  turned 
over  to  her  by  plaintiff  when  he  made  the 
adjustment  then  the  plaintiff  Is  not  to  be 
charged  with  his  failure  to  show  exactly  |iow 
the  amount  for  which  the  note  was  given  was 
reached,  but  such  failure  may  be  attributed 
to  the  loss  of  said  papers.  Here  the  burden 
is  upon  the  defendant  and  not  upon  the  plain- 
tiff." 

J.  O.  Beed  and  M.  Foote,  Jr.,  for  plalntifl 
In  error.  R.  J.  Jordan,  Jaa.  A.  Anderson, 
and  Dorsey,  Brewster  &  Howell,  for  defend- 
ant in  error.       • 

SIMMONS,  a  J-  Culver  brought  hU  action 
against  Mrs.  Hood  on  a  promissory  note  for 
$3,717.50.  The  defendant  filed  several  pleas, 
among  which  was  a  plea  that  the  note  had 
been  procured  from  her  by  fraudulent  repre- 
sentations of  the  plaintiff,  in  whom  she  had  at 
that  time  the  utmost  confidence,  he  being  her 
brother-in-law.  There  was  also  a  plea  of  set- 
off. It  appearing  that  the  note  was  given  In 
settlement  of  long  standing  and  complicated 
matters  of  account,  the  matters  In  dispute 
were  referred  to  an  auditor,  under  the  act 
of  December  16,  1885;  and  the  auditor,  aXter 
hearing  the  evidence,  reported  that,  at  the 
time  the  note  was  given,  the  defendant  owed 
the  plaintiff  only  $3,586.36,  with  interest  from 
the  date  of  the  note  at  8  per  cent  To  this 
report  the  plaintiff  filed  three  exceptions: 
(1)  That  the  auditor  should  have  found  the 
full  amount  of  the  note.  Instead  of  making 
the  deduction;  (2)  that  "the  note  sued  on,  as 
shown  by  the  evidence,  wae  a  settlement 
not  of  a  general  balance  on  the  accotmt  for 
work  of  plaintiff  In  building  the  stores  and 
doing  other  things  for  defendant,  but  was 
given  to  cover  amounts  advanced  by  plain- 
tiff to  defendant  for  certain  items  of  the  work 
mentioned";  and  (3)  that  the  plaintiff  was  en- 
titled to  the  attorney's  fees  stipulated  in  the 
note,  to  wit,  10  per  cent  on  the  principal 
and  interest,  and  the  report  does  not  allow 
such  fees.  The  defendant  filed  eight  excep* 
tlons  of  fact,  which  will  be  seen  by  reference 


Ga.) 


HUNTEli  ©.  WAKEFIELD. 


847 


to  tbe  report  wblch  precedes  tbls  opinion. 
The  jury  sustained  all  of  tlie  defendant's  ex- 
ceptions except  tbe  first  and  tlie  seventh,  the 
eSect  of  their  finding  being  that  the  defend* 
ant  was  net  Indebted  to  the  plaintiff.  The 
plaintiff  made  a  motion  for  a  new  trlal» 
which  was  oyerruledr  and  he  excepted. 

1.  The  first  ground  of  the  motion  for  a  new 
trial  was  that  the  court  erred  in  allowing  the 
defendant  the  opening  and  conclusion  of  the 
argument  before  the  jury»  oyer  the  plaintifTs 
objection.  Under  the  facts  of  the  case,  we  do 
not  think  this  was  an  abuse  of  discretion. 
The  exceptions  of  the  plaintiff  to  the  audi- 
tor's report  were  of  minor  importance,  while 
the  exceptions  of  the  defendant  went  to  the 
whole  merits  of  the  case.  The  auditor  had 
made  a  finding  which,  if  sustained,  would  fix 
upon  her  a  llabillly  to  the  plaintiff  for  a  large 
amount;  and  the  burden  was  upon  her  to 
overcome  the  prima  fade  case  thus  made' by 
the  finding  at  the  auditor.  If  she  had  made 
no  exceptions,  Judgment  would,  as  a  matter 
of  course,  have  been  rendered  against  her  for 
the  amount  found  by  the  auditor.  Under  this 
state  of  facts,  it  seems  to  us  that  she  ought 
to  have  had  the  opening  and  conclusion.  At 
any  rate,  this,  under  the  act  of  1885,  was  a 
matter  of  discretion  with  the  trial  Judge; 
and  the  Judge*,  in  exercising  that  discretion, 
did  what  the  law  now  requires  shall  be  done 
in  such  cases.  See  Act  Dec.  18,  1S94,  which 
proYides  that,  "in  all  cases  where  both  par- 
ties file  exceptions  of  fact,  the  party  ag^nst 
whom  Judgment  would  be  rendered  if  the  re- 
port were  approved,  shall  be  entitled  to  open 
and  conclude  the  argument" 

2.  Another  groimd  of  the  motion  for  a  new 
trial  is  that  the  court  erred  in  charging,  with 
reference  to  the  second  exception  of  the 
plaintiff  to  the  auditor's  report,  that  'the  im- 
disputed  evidence  is  that  this  note  was  given 
In  final  settlement  of  the  mutual  accounts  of 
the  parties,  and  I  instruct  you  to  disregard 
this  exception."  The  full  charge  of  the 
court  was  not  brought  up  in  the  record,  and 
we  therefore  cannot  see  in  what  connection 
this  was  said;  but,  In  view  of  the  testimony 
of  the  plaintiff  himself,  we  do  not  see  what 
right  he  has  to  complain  of  this  instruction. 
He  testified:  **The  account  (in  settlement  of 
which  the  note  was  given)  covered  all  ex- 
penses I  had  expended  for  her  [the  defend- 
ant]. I  expended  money  for  [her]  husband's 
death  and  burial,  and  completing  the  build- 
ing; also,  running  the  house.  I  bought  sup- 
plies for  the  house.  We  run  a  little  farm 
then,— the  expenses  for  that;  truck  farms  at 
different  lots;  also,  some  repairs  at  different 
places,"  etc.  At  the  settlement,  he  had  **all 
the  bills  for  such  things  as  he  had  paid  for 
and  charged  up  to  her."  It  will  be  seen, 
therefore,  that  the  plaintiff's  second  exception 
is  contradicted  by  his  own  testimony. 

3.  Under  the  act  of  1885,  under  which  the 
case  was  submitted  to  the  auditor,  it  was  his 
duty  to  '"report  the  evidence  heard  by  him, 
the  facto  found  by  him,  and  his  rulings  on  all 


guestions  of  law,  and  a  general  summary  of 
his  findings."  Under  that  act,  each  party  had 
the  right  to  except;  and  it  was  the  duty  of 
the  Judge  to  examine  the  report,  and,  if  it  did 
not  appear  that  error  had  been  committed,  to 
approve  the  report,  and  dismiss  the  excep- 
tions; but,  if  he  should  tind  that  error  had 
been  committed^  It  was  his  duty  to  approve 
the  exceptions,  and  cause  the  issue  thus  made 
to  be  submitted  to  a  Jury;  and  it  was  provid- 
ed that,  on  the  trial  before  the  Jury,  "only  so 
much  evidence  reported  by-  the  master  or 
auditor  as  is  pertinent  to  the  issue  then  on 
trial  shall  be  read  to  the  Jury,  with  such  new- 
ly-discovered evidence  as  would  authorize  the 
grant  of  a  new  trial,  taken  in  connection  with 
the  evidence  alrea(^  adduced,  which  newly- 
discovered  evidence  shall  be  made  to  appear 
to  be  such  by  aittdavits  supportln^g  the  same 
satisfactory  to  the  presiding  Judge,  and  wiiich 
newly-discovered  evidence  may  be  presented 
to  the  Jury  either  orally  or  by  deposition.** 
Acts  1884-85,  p.  98.  In  this  case  the  auditor 
reported  the  evidence,  and  the  evidence  so  re- 
ported was  all  that  appears  to  have  been 
submitted  to  the  Jury  upon  wblch  to  try  the 
Issues  of  tSLCt  raised  by  the  exceptions  Jto  the 
report,  which  exceptions  had  been  approved 
by  the  Judge,  and  submitted  to  the  Jury.  In 
the  motion  for  a  new  trial,  the  question  is 
raised  whether  the  Jury  had  a  right,  under 
the  same  evidence,  to  find  differently  from 
the  auditor.  It  will  be  seen  that  under  the 
act  above  quoted  from,  when  the  Judge  ap- 
proved the  exceptions,  and  submitted  them  to 
the  Jury,  no  other  evidence  was  to  be  read 
before  them  than  that  reported  by  the  oudl- 
tor,  unless  it  was  newly-discovered  evidence. 
In  this  case  there  was  no  newly-discovered 
evidence.  If  the  Jury  could  not  disa^^l^e  with 
the  auditor,  and  make  a  different  finding  up- 
on the  facts,  what  would  be  the  use  of  sub- 
mitting the  same  facts  to  them?  It  was  cer- 
tainly not  contemplated  by  the  act  that  they 
should  be  mere  figureheads,  to  register  the 
findings  of  the  auditor.  In  our  opinion,  the 
act  contemplated  that  a  Jury  might  reach  a 
different  conclusion  from  the  auditor  upon 
the  same  evidence,  and  should  be  authorized 
to  find  accordingly.  If  this  were  not  so,  the 
trial  of  the  issues  made  by  the  exceptions  of 
fact  would  be  a  mere  farce,  and  It  would  be 
a  waste  of  the  time  of  the  court  and  country 
to  submit  the  case  to  the  Jury. 

4.  There  was  evidence  which  would  author-  ^ 
Ize  the  Jury  to  find  as  they  did,  and,  the  trial 
Judge  being  satisfied  with  their  verdict,  this 
court  will  not  interfere  with  it   Judgment  af- 
firmed. 


(97  Go.  543) 

HUNTER  V.  WAKEFIELD  et  aL 

(Supreme  Court  of  (Georgia.     Dec  2,  18d5.) 

Libel  —  Vbhdiot  aoainst  Joint  Dbfbndants-* 

Afpo'btionmbnt  or  Liabilitt— Appbal— 

Partibs«-Nbw  Trial. 

1.  If.  in  an  action  for  a  libel  brought  against 

several  defendants,  the  plaintiff  recovers  at  all. 
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the  damages  awarded  must  be  for  the  same 
amount  as  to  all  of  the  defendants  found  liable. 
In  a  case  of  this  kind,  different  sums  cannot  be 
assesRcd  against  different  defendants. 

2.  TVliere.  in  such  a  case,  there  is  a  yerdict  for 
the  plaintiff  against  some  of  the  defendants  for 
a  given  amount,  and  in  favor  of  the  other  de- 
fendants, there  can  be  no  new  trial  between  the 
plaintiff  and  the  latter  alone;  but,  if  a  new  trial 
18  granted  at  all.  it  must  be  granted  aa  to  all  the 
parties.  Accnrdinp^ly,  all  the  defendants  below 
are  necessary  parties  to  a  bill  of  exceptions  sued 
out  by  the  plaintiff  for  the  purpose  of  obtaining 
a  new  trial;  and,  if  some  of  these  defendants  are 
not  made  such  parties,  the  writ  of  error  must 
be  dismissed. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  Van 
Epps,  Judge. 

Action  by  James  K.  Hunter  against  Henry 
D.  Wakefield  and  others.  There  was  a  judg- 
ment for  certain  defendants,  and  plalntlll 
brings  error.    Dismissed. 

Goodwin  &  Westmoreland,  for  plaintiff  in 
error.     M.  J.  Clarke,  for  defendants  In  error. 

LUMPKIN,  J.  An  action  for  a  libel  was 
brought  by  Hunter  against  Hagler  &  Co.  (a 
firm  composed  of  H.  A.  Hagler  and  Mattie 
Hagler),  Henry  D.  Wakefield,  and  the  Atlanta 
Newspaper  Union  (a  corporation).  Under  the 
charge  of  the  court,  a  verdict  was  rendered 
against  Hagler  &  Co.,  of  which  they  did  not 
complain.  The  court  directed  a  verdict  In 
favor  of  the  other  defendants,  and  to  this  the 
plaintiff  excepted.  Hagler  &  Co.  were  nei- 
ther made  parties  to  nor  served  with  the  bill 
of  exceptions.  Upon  the  call  of  the  case  In 
this  court,  a  motion  was  made  to  dismiss  the 
writ  of  error,  on  the  ground  that  H.  A.  Hag- 
ler and  Mattie  Hagler  were  necessary  parties 
to  the  bill  of  exceptions,  but  had  not  in  fact 
been  made  parties,  nor  served.  In  support  of 
this  motion,  it  was  urged  that  the  only  relief 
possible  under  the  bill  of  exceptions  would 
be  the  granting  of  a  new  trial  to  the  plaintiff 
in  error  as  against  Wakefield  and  the  Atlanta 
Newspaper  Un^on,  and  that  the  court  could 
not  grant  this  relief,  because  it  could  not  dis- 
turb the  yerdict  as  to  Hagler  &  Co.,  they  not 
having  moved  for  a  new  trial,  and  not  being 
now  before  the  court.  This  contention  was 
based  upon  the  proposition  that  it  would  be 
necessary  to  set  aside  the  verdict  as  to  all 
the  defendants  below  If  set  aside  as  to  any  of 
them,  for  the  reason  that  the  law  requires 
that  in  an  action  of  libel  the  same  amount 
must  be  found  against  all  the  defendants, 
and  not  a  different  sum  as  against  each. 

We  think  the  motion  to  dismiss  was  well 
taken.  In  McCalla  v.  Shaw,  72  Ga.  458,  It 
was  held  that  where  two  persons  were  sued 
Jointly  for  a  malicious  arrest,  the  act  on 
which  the  suit  was  predicated  being  the  Joint 
act  of  the  two,  each  was  responsible  for  the 
entire  recovery;  and.  consequently,  a  verdict 
for  $300  against  one  of  them,  and  $100 
against  the  other,  was  Illegal.  It  was  fur- 
ther held  in  that  case  that  a  new  trial  having 
been  granted  to  that  one  of  the  defendants 


against  whom  the  Jury  found  $100,  and  the 
liability  of  the  two  being  the  same,  the  other 
defendant  was  also  entitled  to  a  new  trial; 
and  that  flectl<m  8075  of  the  Code,  providing 
for  the  apportionment  of  damages  by  the 
Jury  In  an  action  against  several  trespassers 
sued  Jointly,  referred  to  trespassers  on  prop- 
erty, and  not  to  actions  for  personal  torts. 
The  principle  of  that  case  controls  the  ques* 
tlon  In  hand.  Applying  the  rule  there  an- 
nounced, It  will  be  seen  that  where  a  verdict 
in  a  case  of  personal  tort  has  been  found  for 
the  plaintiff  against  some  only  of  several 
Joint  defendants,  and  thi  plaintiff  moves  tor 
a  new  trial  against  those  of  the  defendants 
as  to  whom  he  failed  to  recover,  if  his  mo- 
tion ]s  granted  at  all,  the  verdict  in  his  favor 
against  those  of  the  defendants  who  were 
found  liable  must  necessarily  be  set  aside; 
for,  unless  this  be  done,  there  might,  upon  a 
subsequent  trial,  be  a  finding  for  the  plain- 
tiff for  a  sum  totally  different  from  that  al- 
ready found,  and  thus  there  would  result  a 
recovery  in  one  amount  against  some  of  the 
defendants,  and  a  recovery  in  quite  a  differ- 
ent amount  as  against  others  of  them.  This 
would  be  directly  contrary  to  the  law  as  above 
announced.  In  the  present  case  it  is  obvious 
that  the  verdict  which  the  pkilntlff  obtained 
in  the  court  below  cannot  be  set  aside,  as  the 
two  defendants  against  whom  it  was  ren- 
dered are  not  before  ttils  court,  and  no  judg- 
ment we  ml^t  render  oould,  in  any  way  dis- 
turb that  verdict,  so  far  as  th^  are  oonceni- 
ed.    Writ  of  error  dismissed. 


W  Qa.  524) 
HOBBS  et  aL  v.  CHEMICAL  I»AT.  BANK. 
(Supreme  Court  of  Georgia.     Dec.  2,  1896.) 
AoTioN  OS  NoTB— Who  mat  Maintain— Plsadino 

— NOTXCB  OF   PROTB9T— SarFIOISNCT  OF 
N0TART*8  CSttTIFIOATS.     . 

1.  An  action  upon  a  negotiable  promissoiy  note 
payable  to  order,  the  title  to  which,  by  appro- 
priate indorsement,  has  become  vested  in  a 
named  person  as  cashier,  may  be  maintained  by 
a  bank  of  whidi  this  person  was  in  fact  cashier 
when  the  indorsement  was  made.  The  declara- 
tion in  snch  a  case  ought  to  contain  allegations 
showing  that  this  person  was  snch  cashier,  and 
that  the  ownership  of  the  note  sued  npon  was  in 
the  phiintiff.  Its  failure  to  contain  such  allega- 
tiona.  unices  cored  by  amendment,  renders  it 
fatally  defective,  and  advantage  of  its  defects 
may  be  talcen  even  at  the  trial  term  by  a  mo- 
tion to  dismiss. 

2.  Where,  in  order  to  prove  the  dishonor  of  a 
negotiable  fnstmment  by  the  maker,  and  notice 
thereof  to  the  indorser  for  the  purpose  of  bind- 
ing the  latter,  a  notarial  certificate  alone  is  re- 
lied npon,  the  same  is  not  prima  facie  evidence 
as  to  any  act  of  the  notary  not  therein  certified 
to  have  been  pertormed.  A  notarial  certificate 
reciting  the  fac*  of  protest  for  nonpayment,  but 
silent  as  to  whether  or  not  notice  of  protest  was 
given  to  the  indorser,  is  no  evidence  that  sucJi 
notice  was  in  fact  given« 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Olynn  county; 
J.  L.  Sweat,  Judge. 

Action  by  the  Cttiemical  National  Bank 
against  Hobbs  &  Tucker  and  others.    There 
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was  a  judgment  for  plaintiff,  and  Hoblw  ft 
Tucker  bring  error.    Rereraed. 

Johnson  ft  Kranas,  for  plalntilZto  In  eRoc 
Goodyear,  Kay  ft  Brantley,  for  dafendant  In 
error, 

SIMMONS,  a  J.  1.  TUhi  was  an  action 
by  the  Chemical  National  Bank  against 
Mayer,  as  sorrfrlng  partner,  and  Hobbs  ft 
Tucker,  upon  a  ptomlssory  note  made  by 
Mayer  ft  UUman,  and  payable  to  the  order 
of  Hobbs  ft  Tucker,  at  the  Chemical  National 
Bank,  whieh  note  the  plaintiff  alleged  had 
been  dlscoonted  by  It  In  the  doe  cowse  of  Its 
banking  business.  The  note  was  Indorsed 
as  foUows:  "Pay  to  the  order  of  W.  J.  Qnio^ 
Ian,  Jr^  cashier.  Hobbs  ft  TudLer."  There 
was  no  further  Indorsem^it,  nor  was  there 
any  ayerment  In  the  declaration  that  W.  J. 
Qninlan,  Jr.,  was  cashier  of  the  plahntlff,  or 
that  the  ownership  of  the  note  was  In  the 
plaintiff.  Upon  the  call  of  the  case,  Hobbs 
ft  Tucker  demurred  to,  and  moyed  to  dis- 
miss, the  declaration  as  to  them,  on  the 
ground  that  It  set  forth  no  cause  of  action 
against  them  In  favor  of  the  plaintiff,  and 
that,  according  to  the  face  of  the  note  and 
the  indorsements  on  It,  the  plaintiff  had  no 
title  therein.  In  reply,  plaintllTs  counsel 
urged  that  the  m6tion  and  demnrrer  came 
too  late,  being  at  the  second  term,  and  after 
'  filing  pleas.  The  demurrer  and  motion  to 
dismiss  were  oyerruled,  and  to  this  ruling 
Hobbs  ft  Tucker  excepted.  We  think  the 
objection  to  the  declaration  was  well  taken. 
Although  It  is  true  that,  by  indorsement  to 
a  named  person  as  ''cashier,"  title  to  a  note 
may  be  Tested  in  a  bank  of  which  he  is  cash- 
ier, and  the  bank  may  maintain  an  action 
thereon  (Collins  ▼.  Johnson,  16  Ga.  458,  465; 
1  Morse,  Banks,  |  170,  and  cases  dted; 
Baldwin  ▼.  Bank,  1  WalL  234),  yet  in  such 
case  the  declaration  ought  to  contain  allega- 
tions showing  that  the  indorsement  was 
made  to  him  as  cashier  of  the  bank,  and  that 
the  ownership  of  the  note  is  in  the  plaintiff 
(Code,  S  S257).  In  the  absence  of  such  alle- 
gations, the  declaration  is  fatally  defectlye, 
and  advantage  of  the  defect  may  be  taken 
even  at  the  trial  term  by  a  motion  to  dl^ 
miss. 

2.  The  plaintiff  introduced  in  evidence  the 
certificate  of  a  notary  public  of  New  York 
that,  on  the  day  upon  which  the  note  fell 
due,  he  presented  it  at  the  Chemical  Nationid 
Bank  (at  which  it  was  made  payable,  and 
demanded  payment,  whlidi  was  refused; 
whereupon  he  protested  both  against  the 
dtawer  and  the  Indorser  of  the  note.  There 
was  no  statement  In  the  certificate  to  the 
effect  that. notice  of  protest  was  given,  and 
no  other  evidence  was  Introduced  to  show 
that  such  notice  had  been  given.  The  plain- 
tiff having  closed,  counsel  for  Hobbs  ft  Tuck- 
er moved  that  a  nonsuit  be  granted  as  to 
them,  upon  the  ground  that  the  plaintiff  had 
failed  to  make  out  a  case  as  to  them,  and 
that  it  appearing  that  the  note  sued  on  was 


payable  on  Its  face  at  a  bank,  and  was  dls- 
oounted  at  and  by  a  chartered  bank,  and 
there  being  no  evidence  of  any  notice  to  the 
Indorsers  of  demand  payment,  nonpayment, 
or  of  protest,  the  Indorsers  could  not  be  held 
liable.  The  motion  for  nonsuit  was  over- 
ruled, and  to  this  ruling  Hobbs  ft  Tucker 
excepted.  We  think  the  court  erred  in  not 
granting  a  nonsuit  In  order  to  bind  the  in- 
dorsers, it  was  necessary  to  show,  not  only 
that  the  note  had  been  protested,  but  that 
''notice  of  the  nonpayment  thereof  and  of 
the  protest  <^  the  same  for  nonpayment*'  had 
been. given  to  them  (Code,  f  2781);  and  the 
certificate  of  protest  was  not  evidence  that 
notice  had  been  given  to  the  indorsers.  At 
common  law,  the  certificate  by  a  notary  of 
his  protest  of  a  foreign  bill  of  exchange  was 
evidence  only  as  to  presentment  and  dis- 
honor, and  no  statement  therehi  as  to  notice 
given  an  Indorser  would  be  accepted  as  evi- 
dence of  such  notice,  it  being  no  port  of  a, 
notary's  oflldal  dnty  in  protesting  a  paper 
to  give  notice,  which  is  entirely  distinct  from 
the  protest.  Profl.  Not  ft  160,  and,  oases 
dted;  2  Daniel,  Neg.  Inst.  (4th  Ed.)  8S  960- 
962.  By  our  statute  of  1838,  from  which  sec- 
tion 3829  of  the  Code  was  talcen,  a  wider 
scope  was  given  to  the<  notarial  certificate; 
that  statute,  according  to  the  decision  of  this 
court  In  Walker  v.  Bank,  3  Ga.  486,  making 
It  prima  facie  evidence,  not  only  of  the  non- 
payment, but  of  notice  also,  when  so  stated 
in  the  certificate,  but  It  did  not  make  the 
certificate  evidence  of  any  fact  not  stated 
therein.  "The  statute  making  such  ex  parte 
statements  of  the  notary  evidence  of  notice 
of  dishonor,  being  an  Innovation  on  the  com- 
mon law,  which  excluded  all  such  state- 
ments, should  be  strictly  construed,  and  con- 
fined to  the  facts  stated  in  or  upon  the  certifi- 
cate of  protest"  The  burden  of  proof  is  upon 
the  plaintiff  to  show  that  all  the  steps  which 
are  necessary  to  charge  the  indorser  were 
taken,  and  no  steps  are  presumed  to  have 
been  taken  without  evidence;  and,  when  the 
notarial  certificate  is  the  only  evidence  re- 
lied on  to  establish  due  presentment,  dis- 
hiohor,  and  notice,  it  should  contain  aver- 
ments sufficient  to  show  that  everything  req- 
uisite has  been  done  on  the  part  of  the 
holder  to  authorize  demand  upon  the  Indorser. 
Clearly,  a  certificate  reciting  the  fact  of  pro- 
test but  silent  as  to  whether  or  not  notice  of 
protest  was  given  to  the  Indorser,  is  no  evi- 
dence that  such  notice  was  given.  See  In- 
surance Co.  V.  Wilson,  29  W.  Va.  528,  2  S. 
E.  888,  where  this  subject  is  fully  discussed, 
and  authorities  cited;  2  Daniel,  Neg.  Inst 
(4tl^  Ed.)  8  964. 

•    (9T  Oa«  (02) 
BUKDBTTB  v.  ROBBRTSON  et  al. 
(Supreme  Court  of  Georgia.     Dec.  13,  1895.) 

AppbaI/— Record— Rbvikw—Usort. 
1.  Whether  or  not  books  of  account  which  had 
been  produced  under  notice,  and  Inspected  by  the 
party  calling  for  the  same,  but  not  introduced 
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by  him,  are,  without  more,  admissible  in  evi- 
dence at  the  instance  of  the  party  producing 
them,  this  court  cannot,  without  being  informed 
by  the  record  what  the  boolcs  disclosed,  deter- 
mine that  so  admitting  them,  if  erroneous  at  all, 
was  cause  for  a  new  trial. 

2.  There  being  no  information  before  this  eoort 
as  to  the  contents  of  the  books,  and  the  only  le- 
gitimate conclusion  upon  the  question  of  usury 
which  can  be  drawn  from  the  eyidence  in  the 
record  being  that  the  notes  sued  upon  were,  to 
some  extent,  infected  with  usury,  the  verdict,  in 
so  far  as  it  found  for  the  plaintiffs  the  full 
amount  of  the  notes  (thus  including  the  usury), 
and  established  a  special  lien  upon  the  land  con- 
veyed by  the  defendant  to  the  pliuntiffs  for  the 
purpose  of  securing  the  payment  of  the  notes, 
was  necessarily  wrong,  and  ought  to  have  been 
set  aside.  There  could  be  no  lawful  recovery 
of  the  usury,  and  the  security  deed,  being  in- 
fected with  usury,  was  void. 

(Syllabus  by  the  Court.) 

EJrror  from  city  court  of  A.tlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  B.  A.  Bobertson  and  others 
against  S.  J.  Burdette.  There  was  a  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Beversed. 

Hlllyer,  Alexander  ft  Lambdin,  for  plain- 
tiff in  error.  Simmons  &  Oorrigan,  for  de- 
fendants in  error. 

LUMPKIN,  J.  1.  One  of  the  questions 
presented  and  argued  in  this  case  was  whetb- 
er  or  not  books  of  account,  produced  under 
notice,  and  inspected  by  the  party  calling 
for  the  same,  but  not  introduced  by  him, 
were,  without  <nore,  admissible  in  evidence 
at  the  instance  of  the  producing  party.  It 
is  unnecessary,  however,  to  decide  this  ques- 
tion in  the  present  case,  for  there  is  noth- 
ing in  the  record  giving  any  information  as 
to  what  the  books  which  the  court  errone- 
ously, as  alleged,  admitted  in  evidence,  dis- 
closed; and  therefore  we  are  entirely  un- 
able to  determine  whether  the  action  of  the 
court,  even  if  erroneous,  was  in  any  way 
harmful  to  the  opposite  party,  and,  conse- 
quently, cause  for  a  new  trial.  Before  we 
could  properly  reverse  the  Judgment,  it 
would  have  to  appear— First,  that  error  was 
thus  committed;  and,  secondly,  that  ,the 
books  contained  something  which  operated 
injuriously  and  prejudicially  against  the  par- 
ty who  objected  to  their  introduction  In  evi- 
dence. It  by  no  means  follows  that  error  in 
admitting  evidence  will  invariably  require  a 
new  triai.  The  contrary  is  true  in  a  large 
number  of  Instances.  Error,  in  order  to  au- 
thorize the  reversal  of  the  Judgment  below, 
must  be  harmful  to  the  complaining  party; 
and  this  must  be  made  to  appear  to  the  re- 
viewing court. 

2.  Having  before  us  no  information  as  to 
the  contents  of  the  books  above  mentioned, 
and  the  evidence  incorporated  in  the  record 
sent  to  this  court  showing  conclusively  that 
the  notes  sued  upon  were,  to  some  extent  at 
least,  infected  with  usury,  the  verdict  in  the 
plaintiffs'  favor  for  the  full  amount  of  the 
notes  was  not  warranted.  The  verdict  was 
also  necessarily  wrong  in  so  far  as  it  estab- 


lished a  special  Uen  upon  the  land  conveyed 
by  the  defendant  to  the  plaintiffs  for  the 
purpose  of  securing  the  payment  of  these 
notes.  This  is  so  because,  under  the  taxiM 
as  they  appear  In  the  record,  the  security 
deed,  being  infected  with  usury,  was  Told; 
ahd  therefore  the  special  lien.  In  legal  coa- 
templatlon,  did  not  exist 

We  do  not  wish  to  be  understood  as  decid- 
ing how  this  case  should  result  at  the  next 
triaL  Our  Judgment  Is  predicated  upon  the 
record  as  it  now  stands.  If,  In  anoth^  In- 
yestigation,  and  upon  a  fuller  development 
of  the  facts  by  the  introduction  ci  other  rel- 
evant evidence,  it  should  appear  that  the 
notes  were  free  from  usury,  the  case  will 
assume  an  altogether  different  aspect.  We 
simply  grant  a  new  trial  for  the  reasons  in- 
dicated, leaving  the  parties  free  to  establish 
their  respective  contentions  as  best  they  can 
when  the  case  is  tried  again.  Judgment  re- 
versed. 

(OT  Ga.  527) 

BROBSTON  V.  PBNKIMAN  et  aL 

(Supreme  Court  of  Geoxgia.     Dec  2,  189&) 

Partnership— FowBB  or  Pabtnbb  to  Bind  Firm 

— NoTiOB  to  Corporation — Supfioibnot. 

1.  Where  the  president  and  cashier  of  a  bank, 
being  also  members  of  a  partnership  composed  of 
themselves  and  another  person,  to  the  capital, 
stock  of  which  they  had.  under  the  partnership 
articles,  agreed  to  contribute  a  given  sum,  with- 
out the  knowledge  or  consent  of  that  person  ex- 
ecuted and  delivered  to  the  bank  a  promissory 
note  in  the  name  of  the  partnership  for  the  pur- 
pose of  raising  the  money  they  had  so  agreed  to 
put  into  the  partnership  business,  although  the 
money  obtained  from  tne  bank  upon  such  note 
was  in  fact  used  for  the  purpose  stated,  the 
transaction  was  one  for  the  private  benefit  alone 
of  the  two  members  of  the  partnership  who  thus 
raised  the  money,  and  in  no  sense  for  the  benefit 
of  the  partnership  itself. 

2.  Under  these  circumstances,  the  knowledge 
of  the  president  and  cashier  of  th^  facts  above 
mentioned  was  the  knowledge  of  the  bank  it- 
self; and  neither  the  partnership,  as  such,  nor 
the  remaining  member,  was  liable  to  the  bank 
upon  the  note  in  question. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Judge. 

Action  by  Edwin  Brobston,  receiver  of  the 
Brunswick  State  Bank,  agal^  B.  A.  Penni- 
man  and  others  on  a  note.  There  was  a 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Goodyear  &  K&j,  for  plaintiff  in  error. 
Johnson  &  Krauss  and  Harrison  &  Peoples, 
for  defendants  in  error. 

LUMPKIN,  J.  An  agreement  for  the  for- 
mati<Mi  of  a  partnen^p  under  the  name  and 
style  of  the  '*Union  Warehouse  &  Commis- 
sion Company"  was  entered  into  between 
Mrs.  Penniman,  Charies  B.  Lloyd,  and  Frank 
B.  Cunningham,  by  the  terms  of  which  Mrs. 
Penniman  was  to  convey  26  acres  of  land  to 
the  ilrm,  and  Cunningham  and  Lloyd  were 
each  to  contribute  to  it  the  sum  of  $%000 
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In  cash.  Uoyd  was  president,  and  Cun- 
ningham cashier,  of  the  Brunswick  State 
Bank.  In  order  to  raise  the  $5,000  which 
they  were  to  pay  into  the  partnership,  they, 
without  the  knowledge  or  consent  of  Mrs. 
Penniman,  borrowed  that  sum  from  the 
bank,  and  gave  for  it  a  note  executed  in  the 
partnership  name.  Mrs.  Penniman  conyey- 
ed  to  the  partnership  the  25  acres  of  land, 
in  accordance  with  her  agreement  After- 
wards an  action  upon  the  ^,000  note  wai^ 
brought  by  Brobston,  as  receiver  of  the 
bank,  against  the  partnership;  and  the  gueflk 
tion  presented  for  determination  is  whether 
it  is  liable  upon  the  note.  If  it  is,  it  would, 
of  course,  follow  that  Mrs.  Penniman  would 
be  liable  also. 

We«  have  no  difficulty  whatever  in  hold- 
ing that  the  plaintiff  was  not  entitled  to  a 
recovery  in  this  case.  It  was  the  duty  of 
Lloyd  and  Cunningham  to  raise  on  their 
own  account  the  money  which  they  had 
agreed  to  contribute  to  the  partnership  busi- 
ness. It  is  perfectly  obvious  that  the  part- 
nership itself  had  no  immediate  concern  in 
this  matter,  it  not  being  in  any  sense  a 
transaction  for  its  beneflt,  but  one  exclu- 
sively for  the  benefit  of  the  two  members 
who  contracted  for  the  loan.  The  debt  cre- 
ated by  the  givi:ig  of  the  note  was  not  a 
partnership  debt,  and  therefore,  upon  gen- 
eral principles,  it  should  not  be  made  liable 
for  its  payment  It  was  insisted,  however, 
that  as  the  note  was  executed  by  a  member 
of  the  firm  who  had  authority,  as  a  partnei', 
to  make  and  deliver  notes  in  the  partnership 
name,  the  bank  ought  to  be  protected,  be- 
cause it  in  good  faith  advanced  its  money 
upon  the  note,  in  ignorance  of  the  fact  that 
the  note  Wfis  not  really  given  to  raise  money 
for  the  partnership,  but  for  the  private  ben- 
efit of  two  ot  its  members,  to  enable  them 
to  meet  their  obligations  to  it  in  accordance 
with  their  agreement  with  Mrs.  Penniman. 
If  this  proposition  had  any  foundation  in 
truth,  the  position  of  the  plaintiff  would  be 
unanswerable;  but  it  is  perfectly  dear, 
from  the  facts  recited,  that  the  truth  of  the 
matter  was  fully  known  to  the  bafik,  and 
therefore  it  does  not  occupy  the  position 
claimed  for  it  Lloyd  and  Cunningham  rep- 
resented the  bank  in  making  the  loan  and 
taking  the  note.  Lloyd  was  its  alter  ego, 
and  Cunningham  its  special  agent  for  the 
purpose  of  negotiating  loans.  It  was  within 
the  immediate  scope  of  their  business  and 
authority,  as  the  representatives  of  the  bank, 
to  make  just  such  transactions  as  the  one  in 
question;  and  it  follows  beyond  doubt  that 
whatever  they  actually  knew  with  reference 
tb  thift  transaction  while  engaged  in  the 
very  act  of  making  it  must  be  chargeable 
to  the  bank  itself.  If  this  is  not  so,  it  is 
quite  difficult  to  conceive  of  a  case  in  which 
the  doctrine  of  constructive  notice  can  have 
application.  If  the  knowledge  of  liloyd  and 
Cunningham  was  not,  in  this  case,  the  knowl- 
edge of  the  bank  they  represented,  we  do 


not  see  how  it  would  be  possible  for  a  bank 
to  ever  know  anything.  The  only  way  in 
which  a  corporation  can  have  knowledge  of 
a  fact  is  through  an  officer  or  an  agent.  It 
has  not,  otherwise,  eyeis  to  see,  ears  to  hear, 
or  intellect  with  which  to  comprehend.  Un- 
less it  be  true  that  Lloyd  and  Cunningham 
were  to  see,  hear,  and  understand  for  the 
bank,  it  was  blind,  deaf,  and  without  mind. 
It  may  be  true  that  the  conduct  of  these  of- 
ficials was  a  fraud  upon  and  a  wrong  to 
the  bank,  whose  interests  wete  in  their  keei>- 
ing.  If  so,  it  had  its  remedy  against  them; 
but  neither  in  law  nor  in  Justice  can  it  hold 
the  partnership  accountable  for  what  they 
did. 

Although  we  do  not  regard  citation  of  au- 
thority necessary  to  support  the  decision  ren- 
dered in  the  case  now  in  hand,  the  following 
cases  may  be  found  helpful  to  those  desir- 
ing to  find  the  correct  solution  of  similar 
questions  arising  in  cases  more  involved  in 
perplexity,  because  of  their  peculiar  facts 
and  circumstances:  In  Bank  v.  Smith  (Tex. 
Civ.  App.)  22  a.  W.  1056,  it  was  held  that 
'^where  plaintiff  bank's  president  and  man- 
ager purchased  from  a  corporation  of.  which 
he  was  also  a  stockholder*  and  director  a 
note  given  to  the  corporation,  pursuant  to  a 
contract  to  which  he,  as  such  director,  was 
a  party,  plaintiff  is  chargeable  with  notice 
of  the  conditions  under  which  the  note  was 
given."  Justice  Head,  who  delivered  the 
opinion  of  the  court  in  that  case^  cites  many 
authorities  bearing  upon  the  subject  In 
Holden  v.  Bank,  72  N.  Y.  286,  the  bank  was 
held  chargeable  with  the  knowledge  of  its 
president,  who,  as  executor  of  the  estate  of 
a  deceased  person,  entered  into  negotiations 
with  the  bank  by  which  the  estate  was  de- 
frauded. So'  in  another  New  York  case  it 
was  held  that  the  bank  was  chargeable  with 
the  knowledge  of  its  cashier,  who  was  also 
the  treasurer  of  the  plaintiff,  as  to  the  true 
ownership  of  certain  securities  which  he  had 
pledged  to  secme  a  loan  for  the  bank.  In- 
stitute V.  Bostwick,  19  Hun,  354.  In  Bank 
V.  Irons,  8  Fed.  1,  it  appeared  that  the 
bank's  president  was  also  the  president  of  a 
railway  company,  which  was  the  original 
payee  of  a  note  discounted  by  the  bank;  and 
it  was  held  that,  if  the  bank's  president 
had  knowledge  of  the  agreement  under 
which  the  notb  was  given  to  the  railway 
company,  such  knowledge  would  be  con- 
structive notice  to  the  bank  itself.  '*The 
fraud  of  a  bank  president  in  contriving  and 
negotiating  in  his  bank  fraudulent  notes  of 
a  corporation,  for  his  own  use,  imputes 
knowledge  to  the  bank,  and  it  has  no  claim 
against  the  corporation."  In  re  Millward- 
Cliff  Cracker  Co.  (Pa.  Sup.)  28  Atl.  1072. 
These  cases  all  proceed  upon  the  idea  that 
as  a  corporation  must  of  necessity  Intrust 
its  affairs  to  officers  and  agents,  and  can 
transact  business  only  through  their  agency,  it 
must  be  held  chargeable  with  their  acts  while 
in  the  performance  of  their  duty  to  it;  and^ 
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if  Its  doly-selectedi  serrants  prove  nnfaltta- 
ful  to  their  trust,  the  corporation  itself  must 
sufiPer,  rather  than  innocent  third  persons. 
Surely,  as  against  such  persons,  a  corpora- 
tion cannot  claim  the  benefits  arlsUig  from 
any  contract  made  in  its  behalf  through  its 
officers,  when  these  officers  knew  that  the 
contract  would  operate  as  a  fraud  upon  oth- 
ers, but,  nevertheless,  participated  in  or  con- 
nived at  the  fraudulent  transaction.  The 
corporation  would  be  bound  either  to  repudi- 
ate entirely,  or  adopt  unconditionally  and 
without  reservation,  the  acts  of  its  agents 
In  negotiating  for  and  perfecting  the  con- 
tract made  in  its  behalf.  It  could  not  elect 
to  ratify  and  adopt  such  of  the  acts  and 
conduct  of  its  agents  as  operated  beneficially 
to  it,  and  repudiate  such  conduct  (active  or 
passive)  as  would  constitute  a  fraud  upon 
the  parties  sought  to  be  charged  with  the 
contract.  To  hold,  in  the  present  case,  that 
the  plaintiff  was  entitled  to  recover  upon  the 
note  held  by  the  bank,  would  be  to  allow 
the  plaintiff  to  assume  such  an  anomalous 
position.  See,  also,  Guarantee  Co.  v.  Bast 
Rome  Town  Co.,  96  Ga.  511»  23  S.  B.  60a 
Judgment  affirmed. 

(97  Ga.  670) 

TERRELL  v.  STEVENSON  et  ux. 

(Supreme  Ck>urt  of  Georgia.     Dec  2,  1895.) 

Salb— Warranty  of  Titls— Action  tor  Brbach 

—Parties. 

1.  Although  a  plaintiff  having  a  right  of  ac- 
tion against  another  may  sue  for  the  use  of  any 
person  whom  he  may  designate  to  take  the  pro- 
ceeds of  the  action,  a  plaintiff  having  no  right 
of  action  at  all  cannot  recover  either  for  his  own 
benefit  or  for  the  use  of  any  one  else. 

2.  A  covenant  of  warranty  of  title  in  a  bill 
of  sale  to  personalty  is  not  broken,  so  as  to  au- 
thorize an  action  against  the  vendor  by  the  ven- 
dee, merely  because  a  third  person,  to  whom  the 
vendee  mortgaged  the  property,  and  who  had 
purchased  the  same  at  a  sale  had  upon  a  fore- 
closnre  of  the  mortgage,  has  been  aeprlved  of 
the  property  by  a  seizure  and  sale  thereof  under 
a  judgment  against  the  original  vendor,  of  older 
date  than  the  bill  of  sale.  If,  by  reason  of  the 
facts  recited,  the  purchaser  at  the  mortgage  sale 
acquired  any  right  of  action  at  all  against  the 
mortgagor,  the  mere  existence  of  sach  right, 
with  no  attempt  to  enforce  it,  could  not,  of 
course,  result  in  any  injury  to  the  latter;  and  in 
no  event  could  he  be  legallv  held  to  have  been 
damaged  by  his  vendor's  alleged  breach  of  War^ 
ranty  before  the  establishment,  by  a  judgment 
against  him,  of  liability  on  his  part  to  the  mort- 
gagee. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  W.  H.  Terrell,  for  the  use  of 
Grabfelder  &  Ck).,  agahist  Robert  Stevenson 
and  wife.  There  was  a  verdict  for  plalntill, 
which  was  set  aside,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Simmons  &  Oorrlgan,  for  plaintiff  In  error. 
Olinton  Gowdy  and  H.  M.  Patty,  for  defend- 
ants in  error. 

LUMPKIN,  J.  The  material  facts  of  the 
present  case  are  as  follows:    Stevenson  and 


his  wife,  by  a  warranty  bfll  of  sale,  conveyed 
certain  personalty  to  Terrell,  a  part  of  the 
consideration  therefor  being  an  agreement  on 
the  part  of  Terrell  to  assame  a  4ebt  due  by 
Stevenson  and  wife  to  Grabfelder  ft  Co. 
At  the  time  this  bill  of  sale  was  ezecvted, 
the  property  was  subject  to  the  lien  of  cer- 
tain Justice's  court  judgments  in  favor  of 
Shehan,  of  which  fact  Terrell  appears  to 
have  been  ignorant  Terrell  gave  Grabfelder 
&  Co.  a  mortgage  on  the  property,  to  secore 
the  debt  he  had  assumed,  and,  falling  to  pay 
it  at  matuilty,  the  mortgage  was  foreclosed, 
and  the  property  was  sold  by  the  sheriff  un- 
der the  mortgage  fi.  fa.;  Grabfelder  &  Cow 
becoming  the  purchasers,  at  the  price  of  $200. 
Shehan  then  had  the  property  sold  under  his 
fl.  fas.  against  Stevenson  and  wife,  and  thus 
Grabfelder  &  Co.  lost  the  money  they  had 
paid  for  it  at  the  sheriff's  sale.  Thereupon 
Terrell  brought  an  action,  for  the  use  of 
Grabfelder  &  Co.,  against  Stevenson  and 
wife,  in  which  he  recovered  a  verdict  'JMb 
verdict  the  court  set  aside,  on  the  ground 
that  the  suit  could  not  be  maintained  in 
the  name  of  Terrell,  for  the  benefit  of  Gral>- 
felder  &  Co.,  as  usees. 

1.  If  Terrell  had  any  right  of  action  at  all 
against  Stevenson  and  wife,  he  could,  un- 
doubtedly sue  for  the  use  of  any  person 
whom  he  deshred^  to  take  the  proceeds  of  the 
action.  Railroad  Co.  v.  Bedell,  8S  Ga.  691, 
15  S.  B.  076.  If  TsrreU  had  no  right  at  aU 
to  sue,  of  course,  he  could  not  maintain  an 
liction  for  the  benefit  of  himself,  or  for  the 
use  of  any  other  person.  So  the  real  question 
is:  Did  Terrell,  under  the  facts  above  re- 
cited, have  a  cause  of  action  against  Steven- 
son and  wife? 

2.  It  is  evident  that,  np  to  tlie  time  he 
brought  his  suit,  Terrell  had  sustained  no 
real  injury.  The  only  way  in  which  he  conld 
be  injured  would  be  by  being  held  liable  to 
Grabfelder  &  Co.  for  the  loss  they  sustained 
in  betaig  deprived  of  the  property  purchased 
by  them  at  the  mortgage  sale,  In  consequence 
of  its  resale  under  the  Shehan  fi.  fas.  Wheth- 
er or  not  Grabfelder  ft  Co.  could,  in  a  pro- 
ceeding at  law  or  in  equity,  hold  Terrell  lia- 
ble for  this  loss,  is  a  question  which  need  not 
be  decided.  Assuming  that  they  could,  the 
mere  fact  that  they  had  a  right  of  action 
against  Terrell  does  not,  of  Itself  alone,  give 
him  a  right  to  sue  Stevenson  and  wife  upon 
their  alleged  breach  of  warranty.  Grab- 
felder &  Co.  might  never  seek  to  enforce  this 
right  or  to  hold  Terrell  responsible;  and,  If 
they  did  not,  he  would  have  no  cause  of  com- 
plaint against  his  original  vendors^  Again,  it 
is  an  entirely  onsettled  matter  to  what  ex- 
tent or  for  what  amount  Terrell  la  liable, 
If  at  all,  to  Grabfelder  &  Co.  No  agreement 
between  himself  and  them,  as  to  amount  or 
otherwise,  could  be  binding  upon  the  Steven- 
sons.  As  to  the  latter,  the  amount  of  dam- 
ages sustained  by  Terrell  can  only  be  fixed 
by  a  judgment  against  bias  In  flavor  of  am]>- 
f  elder  ft  Co.   Hie  role  of  law  that  no  person 
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can  bring  an  action  until  he  liaa  been  actu- 
ally damaged  ia  applicable  here.  ^Terrell  iB 
out  nothing,  and  no  Judgment  baa  been  ren- 
dered against  him  snblectlng  him  to  liability. 
His  action  against  Stevenson  and  wife  was, 
to  say  the  least,  prematore.  Whether  or  not 
iab6e<inent  der^pments  may  hereafter  give 
him  a  right  to  sue  them,  is  not  now  in  ques- 
tion. If  so,  the  courts  will  be  open  to  him. 
Judgment  affirmed. 


(97  Ga.  531) 

BROWN  et  al.  t.  BROWN  et  aL 
(SoDreme  Court  of  Georgia.     Dec.  2,  1886.) 

DsBp—GoK8TBUcTi0N— Action  to  Quist  Titlb— 
—Parties. 
Where  an  instrument  in  the  form  of  a  deed 
tc*  realty,  and  duly  recorded  as  such,  after  re- 
■erring  to  the  maker  a  life  estate  in  the  prot>- 
erty  toerein  described,  purported  to  convey  a 
one-sizth  undirided  interest  in  such  property  to 
pftch  of  the  maker's  children  for  life,  and  de- 
clared tiiat,  upon  the  death  of  each  of  such  chil- 
dren, his  share  should  descend  to  the  legal  heir  or 
heirs  of  said  deceased  party,  or  to  the  deyisee  if 
said  party  should  make  a  wul  and  dispose  of  the 
same,  It  was  not  within  the  power  of  the  supe- 
rior court,  in  the  exercise  of  its  equity  powers, 
upon  a  proceeding  instituted  by  the  executors  of 
uie  maker's  will,  in  which  will  the  instrument 
first  above  mentioned  was  recognized  and  re- 
ferred to  as  a  valid  deed,  and  to  which  proceed- 
ing the  maker's  children  alone  were  made  de- 
fendants, to  decree  a  cancellation  of  that  instru- 
ment as  a  cloud  upon  the  testator's  title,  upon 
the  alleged  ground  that  it  was  never  delivered 
to  nor  accepted  by  the  latter's  children.  If  such 
a  proceeding  was  maintainable  at  all  for  the  pur- 
pose stated,  the  grandchildren  of  the  maker  in 
Ufe  at  the  time  it  was  filed  were  indispensable 
parties.  The  question  as  to  how  far  a  decree 
therein,  even  with  such  grandchildren  before  the 
court,  would  bind  unborn  grandchildren,  is  not 
now  before  this  court  for  determination. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Fulton  county; 
J.  H.  liumpkin.  Judge. 

Action  by  Elizabeth  Brown,  executrix,  and 
Julius  L.  Brown  and  another,  executors,  of 
Joseph  E.  Brown,  deceased,  against  Elijah  A. 
Brown  and  others,  to  quiet  title.  There  was 
a  judgment  tofc  defendants,  and  plaintiitB 
bring  error.    Affirmed. 

The  following  Is  the  official  report: 
Elizabeth  Brown,  as  executrix,  and  Julius 
L.  and  Joseph  Ms  Brown,  as  executors,  of 
Joseph  B.  Brown,  by  their  petition,  alleged: 
They  are  the  duly-qualified  executrix  and  ex- 
ecutors of  Joseph  B.  Brown.  In  January, 
1395,  and  after  his  death,  they  for  the  first 
time  opened  his  safe  to  find  his  wiU,  and, 
upon  reading  it.  found  a  reference  to  a  cer- 
tain paper,  copy  of  which  is  attached.  Upon 
search  among  the  papers  in  the  safe,  they 
found  said  paper.  It  was  in  his  possessioii 
at  the  time  of  his  death,  and  had  been,  so 
far  as  they  know,  from  the  date  of  its  pur- 
ported execution.  It  was  never  during  his 
life  delivered  to  or  accepted  by  either  one  or 
more  of  his  children,  but  was  always  k^t 
in  his  own  possession.  It  is  void  for  want 
of  deliveiy  to  or  acceptance  by  any  of  the 
purported  grantees,  and  the  property  therein 
Y.256JB.no.6— 23 


Bou^t  to  be  conTByed  thereby  was  nerer 
conveyed,  and  is  the  property  of  the  estate  of 
Joseph  E.  Brown,  and  should  be  sold,  and  the 
proceeds  distributed  among  his  heirs  by  peti- 
tioners, in  accordance  with  their  several  in- 
terests as  the  same/  appear  in  said  will.  Peti- 
tioners prayed  that  said  pretended  deed  be 
canceled  as  a  cloud  upon  the  title,  and,  as 
the  same  had  been  put  upon  record,  that  a 
copy  of  the  entry  of  cancellation  be  written 
across  the  face  thereof,  so  that  the  same 
might  no  longer  be  a  cloud  upon  the  title  to 
the  land  named  therein.  They  further  pray- 
ed for  process  to  J.  L.  and  J.  M.  Brown  as 
individuals,  and  to  Mary  V.  Oonnally,  Elijah 
A.,  Sallle  B.,  and  George  M.  Brown.  The 
copy  deed  attached  was  dated  September  26, 
1883.  In  consideration  of  love,  by  it  Joseph 
B.  Bro^ni  conveyed  to  J.  L.,  J.  M.,  Elijah  A., 
George  M.,  and.Sallie  B.  Brown  and  Mary 
V.  Oonnally,  his  chUdren,  certain  dty  prop- 
erty in  Atlanta,  estimated  by  him  to  be 
wbrth  in  the  aggregate  1120,000,  ''with  the 
reservations,  qualifications,  and  remainders 
herein  contained."  It  reserved  to  the  grantor 
a  life  estate  in  the  property,  and  provided: 
"At  the  death  of  said  Joseph  B.  Brown,  said 
'  property  is  to  go  in  remainder  to  the  parties 
of  the  second  part,  children  of  the  said 
Joseph  B.  Brown,  each  having  an  equal  share 
or  interest  with  every  other  one  of  said  chil- 
dren, and  each  to  have  the  share  to  which 
he  or  she  is  entitled  for  and  during  his  or  her 
natural  life;  and,  at  the  death  of  each, 
then  the  share  to  which  he  or  she  was  en- 
titled—in oth^  words,  the  one-Bixth  undi* 
vided  interest  In  said  property-4s  to  descend 
to  the  legal  heir  or  heirs  of  said  deceased 
party,  or  to  the  devisee  if  said  party  should 
make  a  will  and  dispose  of  the  same,  which 
each  is  hereby  empowered  to  do.  The  said 
remainder  at  the  death  of  each  is  to  go  in 
fee  simple  to  the  heirs  of  the  deceased,  or  to 
the  devisee,  as  above  mentioned.  The  prop- 
arty  donated  by  this  conveyance  is  in  no  case 
to  be  considered  or  taken  as  an  advancement 
in  favor  of  or  against  any  one  of  the  heirs 
of  my  estate.  It  is  simply  a  donation  from 
affection,  and  not  intended  as  an  advance* 
ment"  This  deed  appears  to  have  been  re- 
corded October  11,  1883.  There  was  also 
made  an  exhibit  (under  the  circumstances 
h^elnafter  to  be  mentioned)  the  will  of 
Joseph  Brown,  dated  August  19,  1886,  to- 
gether with  various  codicils  thereto.  It  does 
not  appear  material  to  set  forth  all  the  pro- 
visions of  the  will  and  codicils,  but  it  seems 
sufficient  to  state  that  various  specific  lega- 
cies were  made,  none  of  them  of  the  property 
mentioned  in  the  deed,  and  that  after  the 
payment  of  testator's  debts  and  such  legacies, 
and  accounting  for  advancements  on  the  pan 
of  his  children  (the  advancements  being  set 
forth  in  the  will  and  none  of  them  referring 
to  the  property  mentioned  in  the  deed),  the 
I»:operty  of  the  testator  was  directed  to  go 
to  his  ctdldren  above  mentioned.  The  wiH 
contained  the  following  provisions  (item  8): 
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"In  addition  to  the  advancement  made  of 
115,000  to  each  of  children  aboye  stated,  I 
conveyed,  by  deed  now  of  record  in  the 
clerk  s  oflflce  in  Fulton  county,  the  real  estate 
known  as  the  Brown  Block  and  the  Pittman 
Building,  on  Wall  street,  and  the  building 
occupied  by  Lewis,  on  Alabama  street,  to  my 
children,  reserving  a  life  estate  to  myself, 
and  then  a  life  estate  to  each  of  my  children 
in  their  respective  shares,  with  a  remainder 
to  their  children,  etc,  as  set  forth  in  said 
deed,  which  is  not  now  before  me,  but  which, 
I  believe,  is  dated  September  26,  1883.  I 
estimated  the  property  at  $120,000  at  the 
time  the  conveyance  was  made.  Of  conrse, 
the  rents  on  this  property  will  at  my  death 
go  to  my  childreiL  But  I  desire  the  rent  on 
all  the  other  buildings  I  may  own  in  At- 
lanta at  the  time  of  my  death  to  be  applied, 
together  with  dividends  on  stocks  as  above 
mentioned,  to  the  payment  of  specific  legacies 
antU  they  are  fully  paid  olf,  except  in  the 
case  of  the  Kiser  Building,  where  my  wife 
is  to  have  $2,000  per  annum,  paid  in  monthly 
Installments,  which  is  to  take  precedence." 
The  will  further  provided  (item  12):  •'When 
the  term  'children'  is  used  in  this  will  as  lega- 
tees to  receive  legacies  or  dividends,  my  in- 
tention is  in  all  cases  to  embrace  my  children 
in  life  at  the  time.  If  there  be  one  or  more 
deceased,  and  such  deceased  child  or  children 
left  a  child  or  children,  the  child  or  children 
of  such  deceased  child  of  mine  is  to  represent 
the  parent,  and  take  the  legacy  or  the  .dis- 
tributive share  that  the  parent  would  have 
taken  if  in  life.  If  one  of  my  children  be 
dead,  leaving  no  living  child,  but  leaving  a 
grandchild,  the  grandchild  or  grandchildren 
of  the  deceased  child  of  mine  are  to  represent 
the  parent,  and  take  as  above  mentioned. 
And,  when  my  deceased  child  has  left  more 
than' one  child,  the  children  are  to  divide  the 
estate  which  would  have  been  due  their  par- 
ents if  in  life,  equally  among  themselves.*' 
Each  of  the  parties  as  to  whom  process  was 
prayed  acknowledged  due  and  legal  service, 
and,  together  with  the  petitioners,  signed  an 
agreement  that  the  Judge  below  act  as  judge 
and  Jury,  and  pass  upon  the  petition  and  the 
answer  thereto,  "as  there  is  no  question  of 
fact  involved,"  and  that  he  act  upon  the  same 
at  the  first  term  to  which  the  petition  was 
filed,  and  render  his  Judgment  in  accordance 
with  the  law  and  facts.  The  defendants  an- 
swered, admitting  the  statements  of  the  peti- 
tion, and  alleging  that  they  are  all  of  full 
age;  that  the  deed  was  never  delivered  to 
or  accepted  by  any  one  of  them,  and  they 
believe  that  the  property  belongs  to  the  es- 
tate of  Joseph  E.  Brown;  and  that  they  be- 
lieve that  said  pretended  deed  is  a  cloud  upon 
the  title  to  the  property  therein  named,  and 
should  be  canceled. 

The  judge  below  rendered  the  following 
decision,  which  was  excepted  to  by  plain- 
tiffs: 

•'The  deed  sought  to  be  canceled,  signed  by 
tlie  testator,  was  dated  September  Id,  1883^ 


and  recorded  October  U,  1888,  In  the  rec- 
ords of  Fulton  county.  By  this  deed  (as 
appears  from  a  copy  attached  to  the  peti< 
tion),  the  grantor  conveyed  to  his  -children 
certain  valuable  real  estate  in  the  city  of 
Atlanta,  with  the  reservation,  qualifications, 
and  remainders  herein  contained.  The  deed 
reserved  to  the  grantor  a  life  estate,  and 
then  proceeded:  'At  the  death  of  said  Jo- 
seph E.  Brown,  said  property  is  to  go  in  re- 
mainder to  the  parties  of  the  second  part, 
children  of  the  said  Joseph  E.  Brown,  as 
above  mentioned,  each  having  an  equal 
share  or  interest  with  every  other  one  of 
said  children,  and  each  to  have  the  share  to 
which  he  or  she  is  entitled,  for  and  during 
his  or  her  natural  life;  and,  at  the  death  of 
each  of  them,  then  the  share  to  which  he  or 
she  was  entitled— in  other  words,  the  one- 
sixth  undivided  interest  in  said  property-- 
Is  to  descend  to  the  legal  heir  or  heirs  of 
said  deceased  party,  or  to  the  devisee,  if  said 
party  should  make  a  will  and  dispose  of  the 
same,  which  each  is  hereby  empowered  to 
do,  the  said  remamder  at  the  death  of  each 
is  to  go  in  fee  simple  to  the  heirs  of  de- 
ceased, or  to  the  devisees,  as  above  men- 
tioned.' The  petition  alleges  that  this  deed 
waa  never  delivered,  during  the  lifetime  of 
the  maker,  to,  or  accepted  by,  either  one  or 
more  of  his  children,  but  was  always  kept 
in  his  own  possession.  It  was  alleged  that 
a  reference  was  made  in  the  will  of  the 
grantor  to  this  paper;  and  a  copy  of  the 
will  which  was  presented  by  counsel  was, 
under  order  of  the  court,  filed  as  an  exhibit 
to  the  pleadings,  so  that  the  entire  matter 
might  be  fully  presented.  In  this  copy  will 
occurs  the  following  reference  to  the  deed, 
viz.:  In  addition  to  the  advancement  made 
of  $15,000  to  each  of  children,  as  above  stat- 
ed, I  conveyed,  by  deed  now  of  record  in 
the  clerk's  office  in  Fulton  county,  the  real 
estate  known  as  the  Brown  Block  and  Pitt- 
man  Building,  on  Wall  street,  and  the  build- 
ing occupied  by  Lewis,  on  Alabama  street 
to  my  children,  reserving  a  life  estate  to  my- 
self, and  a  life  estate  to  each  of  my  chil- 
dren in  their  respective  shares,  toi^  remain- 
der  to  their  ehUdren^  eta,  as  set  forth  in 
said  deed,  which  is  not  now  before  me,  but 
which,  I  believe,  Is  dated  September  26,  1803. 
I  estimated  the  property  at  $120,000  at  the 
time  the  conveyance  was  made,'  etc.  By 
this  will,  numerous  legacies  to  testator's  wife 
and  children  and  others  were  left  (The  ital- 
icizing is  mine.)  The  petition  made  the  chil- 
dren of  the  grantor  alone  parties  defend- 
ant The  ultimate  remainder-men  were  not 
made  defendants,  nor  are  they  before  the 
court  Thus,  the  case  stands  with  the  ex- 
ecutors and  life  tenants  alone  before  the 
court  on  a  proceeding  to  cancel  a  deed  which 
by  its  terms  includes  a  remainder.  The  de- 
fendants who  were  made  parties  (i.  e.  the 
children,  who  are  named  in  the  deed  as  life 
tenants  after  the  death  of  the  grantor)  an* 
swered,  in  effect  admitting  the  allegations 
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of  the  petition.  Both  plaintiffs  and  defend- 
ants allege  that  the  deed  was  found  among 
the  papers  of  testator  after  his  death,  and 
that  It  had  nerer  been  deliyered  to  or  ac- 
cepted by  any  of  the  children.  The  plain- 
tiffs and  defendants  agreed  forrthe  case  to 
be  sabmitted  to  the  presiding  Judge,  without 
a  jury,  for  decree  at  the  first  term.  I  find 
myself  in  a  somewhat  embarrassing  posi- 
tion, with  the  case  left  for  my  determinar 
tion,  by  agreement,  without  a  jury,  and  with 
the  Tery  complex  questions  of  law  inrolyed; 
and  yet  I  beliere  it  the  duty  of  a  judge  who 
does  not  think  he  can  render  a  yalid  de- 
cree of  cancellation  binding  on  all  the  par- 
ties in  intei«st,  and  which,  if  granted,  would 
be  effectual  to  finally  determine  the  status 
of  the  property,  to  so  declare,  and  to  with- 
hold the  decree  asked  for.  In  doing  this,  it 
is  without  the  slightest  criticism  on  the  par- 
ties to  the  case,  or  the  case  itself.  They 
could  hardly  themselves  wish  a  decree  which 
might  hereafter  be  open  to  attack,  and  pos- 
sibly be  nullified.  If  I  should  be  wrong  in 
the  view  I  entertain  of  the  law,  it  would  be 
better  to  haye  an  adjudication  from  the  su- 
preme court  declaring  the  law  goyemlng 
the  case,  and  thus  finally  fixing  the  status 
of  this  valuable  property,  than  to  pass  a 
decree  which  the  court  believes  to  be  open 
to  future  attack,  and  possibly  upsetting.  I 
therefor  decline  to  grant  the  decree  prayed 
for,  putting  my  decision  expressly  on  legal 
grounds,  as  the  case  now  stands;  and  will, 
as  briefly  as  I  can,  state  my  reasons  there- 
for. 

"Delivery  is  essential  to  the  complete  exe- 
cution of  a  deed,  and  the  conveyance  of  ti- 
tie  thereby;  but  delivery  or  nondelivery  is 
a  question  of  fact  It  cannot  be  determined 
finally  or  conclusively  by  either  judge  or 
jury,  00  as  to  affect  or  determine  the  rights 
of  parties  in  interest  who  are  not  before 
the  court  Record  of  a  deed  is  presumptive, 
but  not  conclusive,  evidence  of  delivery. 
Here  the  deed  sought  to  be  canceled  has 
be^i  recorded.  The  first  life  tenant  (the 
grantor  who  reserved  a  life  estate  to  himself, 
as  he  could  lawfully  do  in  this  state)  was  in 
possession  of  the  property.  By  the  deed,  a 
life  estate  was  conveyed  to  his  children;  and, 
at  their  respective  deaths,  the  ultimate  re- 
mainder was  left  to  the  legal  heir  or  heirs 
of  said  deceased  party*  (that  is,  in  law,  to  his 
or  her  children,  or  those  standing  in  the 
place  of  children),  unless  otherwise  disposed 
of  by  will.  See  Code,  f  224»;  O'Byrne  v. 
Feeley,  61  Ga.  77.  It  is  evident  to  my  mind, 
therefore,  that,  on  a  petition  for  cancella- 
tion to  whicdi  the  executors  and  tenants  for 
life  are  alone  parties,  it  is  wholly  impossi- 
ble to  frame  a  decree  which  will  bind  any 
person  otiier  than  themselves,  or  which 
would  preclude  the  children  of  such  life  ten- 
ants, or  descendants  of  deceased  children, 
from  claiming  an  interest  in  the  property 
hereafter;  and.  if  a  judgment  or  verdict 
should  now  be  rendered  seeking  to  cancel 


the  deed,  it  would  in  no  way  conclude  these 
possible  future  litigants,  but  the  question  of 
delivery  and  the  passing  of  the  title  would 
stand  open  as  a  question  of  fact,  b6  far  as 
they  were  concerned.  So  far  as  the  chil- 
dren of  the  grantor  alone  are  concerned,  as 
defendants,  a  decree  would  practically  be 
useless.  If  they  do  not  desire  to  claim  un- 
^er  the  deed,  a  mere  relinquishment  or  like 
Instrument  would  as  effectually  dispose  of 
whatever  rights  they  may  have  as  any  de- 
cree could;  but  if  the  decree  should  seek  to 
go  further,  and  affect  the  interests  of  oth- 
ers, it  could  not  successfully  do  so  without 
having  those  others  before  the  court  Wheth- 
er  this  remainder  is  good  or  not  I  do  not 
think  can  [be]  determined,  so  as  to  bind  the 
ultimate  remainder-men,  or  persons  describ- 
ed as  remainder-men,  without  some .  repre- 
sentation of  them.  They  do  not  claim  un- 
der the  will,  so  as  to  be  represented  by  ex- 
ecutors; certainly  not  in  a  proceeding  by  the 
executors  to  cancel  the  deed.  Counsel  stat- 
ed frankly  to  the  court  that  some  of  the 
grantor's  children  had  a  child  or  children 
when  tiie  deed  was  made,  and  now  have 
children,  and  some  have  not  Children  have 
been  bom  to  some  of  the  grantor's  children 
since  his  death.  One  of  his  children  is  un- 
married. The  copy  will  exhibited  shows  at 
least  one  grandchild  in  esse  when  it  was 
made. 

•*How  can  a  valid  binding  decree  be  now 
framed  which  will  finally  settle  this  per- 
plexing question.  Certainly  not  with  none 
of  the  remainder-men  present  on  delivery 
and  record  of  the  deed.  See  Gordon  v. 
Trlmmier,  91  Ga.  472, 18  S.  B.  404;-  Wellborn 
V.  Weaver,  17  Ga,  267;  Boss  v.  Campbell, 
78  Ga.  309  et  seq.  If  thb  grantor  reserved 
a  life  estate  to  himself,  would  his  having 
the  deed  after  record  of  It  be  inconsistent 
with  the  ultimate  remainder,  or  would  it 
inure  to  the  benefit  of  his  grandchildren, 
as  holding  for  remainder-men?  Still  fur- 
ther, the  will  recites  this  deed  as  a  convey- 
ance. The  parties  to  the  i>etition  take  un- 
der that  will.  Can  they  deny  the  convey- 
ance? Can  they  claim  under  the  will,  and 
repudiate  the  conveyance  recited  in  it?  See 
Youngblood's  Case,  74  Ga,  614;  Smith  r. 
Wait,  4  Barb.  28;  Penrose  v.  Griffith,  4  Bin. 
231.  Does  not  a  recital  in  a  will  have  as 
much  force  a&  to  those  taking  under  the 
will  as  would  a  like  recital  in  a  deed?  Cm- 
ger  V.  Tucker,  69  Ga.  557;  Hai^ks  v.  Phil- 
lips, 39  Ga.  550.  The  will  recites  the  con- 
veyance as  a  good  deed.  How  far  this  may 
have  affected  or  entered  into  the  whole  tes- 
tamentary scheme  of  the  testator  it  is  dif- 
ficult to  say.  It  is  urged  by  learned  counsel 
that,  under  the  doctrine  of  representation, 
the  remainder-men  sought  to  be  made  by  the 
deed  would  be  bound  by  the  decree.  If 
there  was  a  trustee  in  whom  the  fee  was 
vested,  or  an  executor  holding  this  property 
under  a  will  creating  the  estate,  and  under 
which  the  remainder-man   would   have   to 
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claim,  all  beneficiaries  znlgbt  be  represented 
by  him  as  against  a  third  party,  and  contin- 
gent remaUider-men,  especially  IT  not  In  esse, 
might  be  bound  If  this  representation  of  the 
property  was  bound.  But  here  there  is  no 
trustee.  The  instrument  in  question  Is  a  deed, 
and  under  It  there  Is  and  can  be  no  executor 
to  represent  this  proi>erty  for  the  final  re- 
mainder-men. This  Is  not  a  proceeding  to 
sell  and  reinvest  a  trust  estate,  and  govern- 
ed by  the  law  of  trusts,  but  a  proceeding  to 
cancel  and  annul  the  whole  Instrument, 
whereby  the  remainder ,  which  the  deed 
sought  to  convey  would  be  destroyed.  The 
plaintiffs  are  executors  under  a  will  which 
recites  and  impliedly  confirms  the  convey- 
ance. The  only  defendants  made  are  the 
first  life  tenants  in  remainder  named  in  the 
deed,  being  children  of  the  grantor  and  tes- 
tator. They,  with  their  mother,  are  heirs 
and  legatees  of  the  testator,  there  being  also 
some  specific  legacies.  Upon  cancellation  of 
the  deed,  this  property  would  become  a  part 
of  the  estate,  to  be  administered  accordingly. 
"The  cases  in  Georgia,  so  far  as  I  have 
examined  them,  seem  to  recognize  this  dis- 
tinction between  parties  represented  by  an 
executor  or  trustee  and  those  not.  Dean  v. 
Press  Co..  64  Ga.  670,  676,  077;  Ford  v. 
Cook,  73  Ga.  215;  Wlngfield  v.  Virgin,  51 
Qtu  139  (as  to  bar  of  statute);  Franke  y. 
Berkner.  67  Ga.  264  (1)*  (3).  In  Schley's 
Gase,  70  Ga.  64,  which  at  first  sight  looks 
somewhat  like  this,  there  was  a  trustee  and 
a  sale  under  order  of  the  chancellor,  and 
the  rights  of  an  innocent  purchaser  for  value 
had  Intervened.  It  was  held  that  contin- 
gent remainder-men  must  look  to  the  rein- 
vestment, and  could  not  recover  the  land 
sold.  Numerous  cases  have  been  cited  to 
me  by  counsel,  all  of  which  I  cannot  discusa 
Only  a  few  of  those  most  relied  on  need  be 
mentioned:  Faulkner  v.  Davis,  08  Am.  Dec. 
696.  Here  there  was  a  trust  estate,  and  al- 
so statutes  of  Virginia  as  to  selling  estates 
In  which  minors  were  interested  were  relied 
on.  In  Mead  v.  Mitchell,  17  N.  Y.  210,  there 
was  a  trustee  representing  the  estate.  Not 
only  the  trustee  and  life  tenant,  but  also  all 
persons  In  esse  who  might  take,  were  par- 
ties, and  finally  the  case  was  rested  on  a 
special  statute  of  New  Tork.  In  the  discus- 
sion by  the  judge  rendering  the  decision,  it 
Is  said  that  It  has  been  held  that  it  is  suf- 
ficient to  bring  before  the  court  the  person 
entitled  to  the  first  estate  of  inheritance, 
with  those  claiming  prior  interests,  omitting 
those  who  might  claim  in  remainder  or  re- 
version after  euch  vested  estate  of  inher- 
itance. If  this  be  conceded  as  a  correct 
statement,  who  is  before  the  court  here  as 
one  having  ar.  estate  of  inheritance  under 
this  deed?  Not  the  executors.  They  claim 
nothing  under  it  Not  the  life  tenants.  They 
have  no  estate  of  inheritance.  The  first  es- 
tate of  inheritance  is  in  the  grandchildren 
pf  the  maker,  under  the  terms  of  the  deed. 
Pyke*s  Case,  1  Ld.  Raym.  730,  Is  cited.     It 


mer^  holds  that,  if  sev^al  remainders  are 
limited  in  a  deed,  a  verdict  in  favor  of  one 
may  be  given  m  evidence  in  favor  of  an- 
other. None  ot  the  facts  are  stated.  Aside 
from  the  question  ol|  delivery,  already  con- 
sidered, it  is  suggested  that  the  terms  of  the 
will  would  create  an  estate  tail,  and  there- 
fore in  this  state  a  fee  simple  in  the  chil- 
dren. I  think  not.  This  conveyance  does 
not  fall  within  the  rale  in  Wild's  Case,  6 
Coke,  17,  that  a  oonveyance  to  A.  and  his 
children  or  Issues  (there  being  none  in  esse) 
creates  an  estate  tail,  and  theref  ore»  in  Geor- 
gia, a  fee  simple  in  the  first  taker.  Wiley 
V.  Smith,  3  Ga.  661{  Loftin  v.  Murchison,  80 
Ga.  391,  7  &  B.  322.  Here  it  is  a  life  es- 
tate, with  remainder  over;  not  a  conv^- 
ance  to  A.  and  his  children  or  issues,  but 
to  A.  for  Ufe,  with  remainder  to  his  heirs, 
which  falls  directly  within  the  terms  of 
Code,  f  2249.  See,  also,  section  2248;  MUlw 
V.  Hurt,  12  Ga.  357.  The  rule  in  SheUey'a 
Case  is  wholly  abolished  in  Georgia  so  far 
as  it  affects  limitations  over.  As  to  the  dif- 
ference between  a  conveyance  to  one  And  his 
heirs  and  a  conveyance  to  one  with  limita- 
tions over  to  his  heirs,  and  also  as  to  what 
is  a  limitation  over,  see  Craig  v.  Ambrose, 
80  Ga.  134,  4  S.  B.  1;  Bwing  v.  Shropshire, 
80  Ga.  374^  376^  et  seq.,  7  S.B.  554.  Would  the 
deed  create  a  perpetuity?  Clearly  not,  I  thinJL 
There  is  no  fee  of  inheritance,  with  limita- 
tion over,  but  (after  a  life  estate  reserved 
to  the  maker)  a  mere  life  estate,  with  re- 
mainder over;  nor  does  the  time  for  the 
vesting  of  the  estate  fall  within  the  prohibi- 
tion against  perpetuities.  All  the  limitations 
do  not  extend  beyond  'any  number  of  lives 
in  being  at  the  time  wh^i  the  limitation 
commenced,  and  twenty-one  years  and  the 
usual  period  of  gestation  added  thereafter." 
Code,  S  2267.  AH  the  children  were  in  esse, 
and  some  of  the  grandchildren.  The  grand- 
children take  at  once  on  the  death  of  the 
children,  subject  to  be  defeated  if  a  will  is 
made.  The  terms  of  this  section  of  the  Code 
seem  to  me  to  cover  this  point  Would  the 
defeating  of  or  declining  to  accept  by  the 
children  defeat  the  ultimate  remainder? 
Code,  f  2264,  says  that,  'no  particular  estate 
being  necessary  to  sustain  a  remainder  un- 
der this  Code,  the  defeat  of  a  particular  es- 
tate for  any  cause  does  not  destroy  the  re- 
mainder.* This  widely  differs  from  the  com- 
mon law,  and  wholly  abrogates  any  defeat 
of  remainders  by  destruction  or  defeat  of 
the  particular  estate;  and  correspondingly, 
if  any  doctrine  of  representation  or  quasi 
representation  by  life  tenant  of  remainder- 
men, so  far  as  to  bind  remainder-men  by 
judgment  against  life  tenant,  was  establish- 
ed, it  does  not  exist  under  the  Code  of  Geor- 
gia. In  this  state  *an  absolute  estate  may 
be  created  to  commence  in  future,  and  the 
fee  may  be  in  abeyance  without  detriment 
to  the  rights  of  the  subsequent  remainders. 
A  fee  may  be  limited  upon  a  fee,  either,  by 
deed  or  will*  where  the  plain  intentioa  of 
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the  grantor  requli:^  It,  and  no  other  rule 
of  law  l8  violated  thereby.'  Oode,  f  2247. 
What  effect  haa  the  power  of  stppolntment 
or  dispoaltion  by  will  by  the  children,  pro- 
vided toe  in  the  deed?  Does  it  destroy  or 
render -nugatory  the  remainder,  or  is  it  a 
mere  possible  mode  of  defeating  the  remain- 
der, which  would  otherwise  be  effective? 
The  section  of  the  Code  Just  cited  seems  to 
answer  this.  The  limitation  over  certainly 
is  not  stronger  than  limiting  a  fee  upon  a 
fee.  I  don't  think  it  goes  as  far  as  the 
Code  might  permit.  Aside  from  that  sec- 
tion of  the  Code,  where  there  is  a  fee  sim- 
ple, with  attempted  limitation  over  in  a 
case  of  noBdisposition,  It  has  been  held  void 
by  many  courts,  as  attempting  to  take  away 
an  incident  of  ownership;  but,  where  there 
is  a  life  estate  in  realty,  it  is  not  enlarged 
by  a  subsequent  power  of  disposition  by 
will;  and  a  limitation  over  in  case  the  prop- 
erty is  not  disposed  of,  by  the  life  tenant 
may  be  sustained.  20  Am.  &  Eng.  Enc. 
Law,  'Bemainders,'  bottom  page  857,  subd.  d, 
and  note  4;  Id.  p  955,  subd.  f ;  Id.  p.  95S, 
and  note,  and  thp  many  cases  there  cited; 
Id.  pp.  9eO,  961.  See,  also,  Gray,  Perp.  110, 
112,  258.  It  may  work  considerable  incon- 
venience to  create  only  a  life  estate  with  re- 
mainder over.  Most  remainders  do  work  In- 
conveniences. I  have  rarely  known  a  re- 
mainder, especially  if  it  be  a  contingent  re- 
mainder or  a  remainder  in  which  children 
bom  or  to  be  bom  were  to  participate,  which 
did  not  give  Inconvenience  to  somebody,— 
sometimes  great  inconvenience.  But  that 
does  not  affect  the  power  of  the  owner  nor 
tho  validity  of  the  estate  which  he  creates. 
The  case  of  Robinson  v.  Schly,  6  Ga.  516, 
528,  was  decided  before  the  Code.  The  real 
point  decided  was  that  the  instrument  was  a 
will,  not  a  deed,  as  to  certain  property.  In 
the  discussion,  it  is  said  by  the  judge  de- 
livering the  opinion  that  if  an  estate  were 
given  by  deed  (the  property  there  was  mon- 
ey, bank  stoclL,  cattle,  horses,  fxumiture,  and 
real  estate)  to  A.  and  his  heirs,  and  if  he 
should  die  without  leaving  issue  at  his  death, 
th«n  so  much  of  the  estate  as  remained  un- 
disposed of  by  A  to  B.  the  limitation  over 
would  hft  void  for  uncertainty,  because  Qf 
Its  uncertainty  as  to  the  property  to  go  over. 
Here  there  is  no  uncertainty  as  to  the  prop- 
erty,—no  right  of  use,  with  an  uncertain 
remnant;  and»  if  the  point  had  been  directly 
in  issue  there,  it  would  not  apply  here.  In 
this  case  the  property  is  certain,  and  what 
has  been  said  above  applies.  The  ruling 
does  not  conflict  with  the  principle  already 
announced.  Besides,  the  holding  was  as  to 
a  conveyance  to  one  of  his  heirs,  not  to  A. 
for  life,  with  remainder  over.  See,  also, 
even  before  the  Code,  Burton  v.  Black,  90 
Ga.  638. 

'The  petition  prays  that  a  copy  of  the  en- 
try of  cancellation  be  entered  across  the  face 
of  the  record  of  the  deed.  I  do  not  know 
of  any  law  which  would  authorize  me  to 


decree  this.  I  have  given  considerable  time 
and  thought  to  this  petition*  and,  at  the  out- 
set, was  not  wholly  free  from  doubt  in  con- 
sidering it.  If  both  plaintiffs  and  defend- 
ants are  free  from  estoppel  under  the  re- 
cital in  the  will,  it  might  be  possible  to  de- 
.cree  that,  as  between  the  life  tenants  (the 
phlldren)  and  the  executors,  the  deed  be  can- 
celed, without  attempting  to  affect  the  ulti- 
mate remainder-men.  But  this  is  not  the  de- 
cree asked  for.  As  to  necessary  parties  in 
such  a  case,  see  Wyche  v.  Green,  32  Ga.  341; 
Bank  v.  Harris,  84  N.  C.  206.  As  to  the  duty 
of  a  judge  to  use  care  in  matters  where 
minors  may  be  involved,  the  supreme  court 
have  expressed  themselves  in  'Deyton  v.  Bell, 
ai  Ga.  382,  383,  8  S.  B.  620. 

*^  have  written  at  length  my  views,  that 
counsel  might  see,  and  the  supreme  court 
might  know  (should  the  case  be  carried 
there),  just  why  a  conscientious  considera- 
tion of  the  case  has  led  me  to  differ  with, 
counsel  as  to  the  law  governing  it,  and  to 
feel  impelled  not  to  enter  a  decree  declaring 
the  deed  canceled,  and  the' property  subject 
to  be  dealt  with  and  bought  and  sold  free 
from  it,  when  that  question,  in  my  opinion, 
would  not  and  could  not  be  concluded  by 
such  a  decree,  with  the  parties  before  the 
court  I  called  the  artention  of  counsel  to 
the  difficulty  as  to  parties,  but  they  were 
unable  to  agree  with  my  view  of  the  law, 
and  thought  a  final  decree  could  be  ren- 
dered with  the  parties  present,  which  would 
conclude  any  person  who  might  attempt  to 
set  up  a  claim  under  the  deed.'* 

Julius  li.  Brown,  for  plaintiffs  in  error. 
Bishop  &  Andrews,  for  defendants  in  error. 

SIMiMONS,  C.  J.  Under  the  terms  of  the 
deed,  we  think  a  vested  estate  was  created 
in  the  maker's  grandchildren,  subject  to  be 
defeated  at  the  wiU  of  his  children,  the  lite 
tenants.  This  being>so,  they  had  a  right  to 
be  represented  upon  the  question  whether 
there  was  a  delivery  of  the  deed  or  not.  If 
the  proceeding  was  maintainable  at  all,  the 
grandchildren  in  life  at  the  time  it  was  filed 
were  indlq;>ensable  parties.  Ample .  author- 
ity in  support  of  these  conclusions  will  be 
found  referred  to  in  the  opinion  of  the  learn- 
ed JQdge  of  the  court  below,  which  is  set 
out  in  the  report  which  precedes  this  (pin- 
ion.   Judgment  affirmed. 


(87  Ga.  486) 

CARMICHABL  v.  BROWK. 

(Supreme  CJonrt  of  Georgia.     Dec.  21,  1895.) 

IiBASB   OF  PiiTS  Ttmbsr— Construction— Paboii 
EviDiMoa—BtntDBii  of  Phoof. 

1.  A  lease  of  all  the  *^ne  timber"  pn .«  given 
area  of  land,  "for  the  purpose  of  manufacturing 
spirits  of  turpentine,"  etc,  "for  the  full  term  of 
three  years  from  the  time  boxes  are  cut,"  does 
not  necessarily  mean  that  the  term  of  the  lease 
will  expire  at  the  end  of  three  years  from  the 
date  the  first  trees  are  boxed. 

2.  The  words,  "from  the  time  boxes  are  cut,* 
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MM  used  In  sncfa  a  lease,  are  ambigaous,  and  can- 
not be  correctly  construed  by  the  court  without 
the  aid  of  eztraneoua  evidence  to  explain  their 
real  meaninsr  as  understood  by  the  parties. 

3.  The  plaintiff  having  asserted  that  the  lease 
had  expired,  the  burden  of  establishing  this  as- 
•ertton  rested  upon  him;  and  inasmuch  as  he 
failed  to  do  so  by  introducing  other  evidence  to 
show  what  the  contract  embodied  in  the  leas^ 
really  meant  as  to  the  time  from  which  the 
three  years  should  be  computed,  and  the  court, 
without  the  aid  of  such  evidence,  being  unwar- 
fanted  in  holding  absolutely  that  the  lease  ex- 

Sired  at  the  expiration  of  mree  years  from  the 
ate  of  the  first  boxing,  it  erred  in  granting  the 
faijunction. 
(Syllabus  by  the  Court.) 
Error  from  superior  court,  Wilcox  county; 
C  C.  Smith,  Judge. 

Action  by  Philip  Brown,  Jr.,  against  D. 
O.  Carmichael.  Judgment  for  plaintiff.  De- 
fendant brings  error.     Reversed. 

J.  H.  Martin,  for  plaintiff  in  error.  HaL 
Lawson,  for  defendant  in  error. 

SIMMONS,  C.  J.  In  1889  Young  leased  to 
certain  parties,  who  transferred  the  lease  to 
Carmichael,  "all  the  pine  timber"  on  a  cer- 
tain tract  of  land  in  Wilcox  county,  Ga., 
*^or  the  full  term  of  three  years  from  the 
time  boxes  are  cut,  *  *  *  to  be  used 
and  worked  and  operated  for  the  purpose  of 
manufacturing  spirits  of  turpentine.**  In 
1891  Carmichael  boxed  the  trees  on  a  part  of 
the  tract,  and  used  the  same  for  the  manu- 
facture of  spirits  of  turpentine.  In  1895  he 
commenced  boxing  the  trees  on  the  remain- 
ing portion  of  the  land,  whereupon  Brown, 
who  had  purchased  the  land  from  the  lessor, 
sought  an  injunction  to  restrain  him  from 
4lolng  so,  and  the  court  granted  the  injunc- 
tion. Upon  the  hearing  of  the  petition  for 
InJunctloB,  it  was  admitted  that  the  plain- 
tiff bought  with  knowledge  of  the  lease,  but 
it  was  contended  that  the  lease  had  expired; 
it  being  claimed  Ihat  the  words,  'three  years 
from  the  tUne  boxes  are  cut,**  meant  that 
the  lease  should  expire,  as  to  all  the  trees 
on  the  tract,  three  years  from  the  time  any 
of  the  trees  should  be  boxed.  The  defendant, 
on  the  other  hand,  contended  that  the  limit 
stated  applied  only  to  such  trees  as  were  box- 
ed, the  purpose  being  to  allow  three  years* 
use  of  the  trees,  for  turpentine  purposes,  aft- 
er the  trees  had  been  boxed,  so  that  if,  for 
tliree  years  after  boxing  operations  were 
begun,  they  were  confined  to  a  certain  part 
of  the  tract,  the  lessee  would  still,  after  the 
lapse  of  that  period,  have  a  right  to  com- 
mence such  operations  on  other  parts  of  the 
land,  unless  his  delay  in  so  doing  had  ex- 
tended beyond  a  reasonable  time;  it  being 
conceded  to  be  an  implied  condition  of  the 
contract  that  whatever  boxing  was  done 
should  \^  commenced  within  a  reasonable 
time.  The  court  sustained  the  contention  of 
the  plaintiff,  and  held  that  upon  its  face  the 
contract  meant  that  the  terms  of  the  lease 
should  expire  at  the  end  of  three  years  from 
the  date  the  first  trees  were  boxed.  In  the 
opinion  of  a  majority  of  this  court,  the  con- 


tract does  not  necessarily  require  the  coik 
struction  which  was  placed  upon  it  by  the 
court  belo^.  On  the  other  hand,  we  are  not 
prepared  to  concur  with  our  Brother  AT- 
KINSON in  holding  that  the  contract,  upon 
Its  face,  and  without  the  aid  of  extrinsic  evi- 
dence, should  receive  the  construction  con- 
tended for  by  counsel  for  the  plaintiff  in  er- 
ror. We  think  the  language  in  question  is 
ambiguous,  and  cannot  be  correctly  con- 
strued by  the  court  without  the  aid  of  extra- 
neous evidence  to  explain  its  real  meaning 
as  understood  by  the  parties;  and  we  are 
the  more  impressed  with  this  by  the  fact 
that  such  widely  different  constructions  are 
placed  upon  it  by  our  Brother  ATKINSON 
and  the  learned  Judge  below.  The  language 
employed  does  not  exclude  either  of  these 
constructions.  Under  our  Code  (section 
8801),  where  the  terms  of  a  contract  are 
ambiguous,  whether  the  ambiguity  be  latent 
or  patent,  parol  evidence  is  admissible  to  ex- 
plain it.  The  plaintiff  having  asserted  that 
the  lease  had  expired,  the  burden  of  estab- 
lishing this  assertion  rested  upon  him;  and, 
the  tem^  of  the  contract  being  ambiguous 
on  this  ppint,  it  was  incumbent  upon  him  to 
show  by  evidence  outside  of  the  writing 
itself  what  it  really  meant  as  to  the  time 
from  which  the  three  years  should  be  com- 
puted. No  such  evidence  having  been  intro- 
duced, and  the  court,  without  the  aid  of 
such  evidence,  being  unwarranted  in  hold- 
ing absolutdy  that  the  lease  expired  at  the 
expiration  of  three  years  from  the  date  of 
the  first  boxing,  it  was  error  to  grant  the  in- 
junction.   Judgment  reversed. 

ATKINSON,  J.  (concurring).  The  terms  of 
the  lease,  as  indicated  ip  the  first  headnote 
above,  are  not  ambiguous.  Such  a  lease  con- 
veys to  the  lessee  the  right  of  enjoyment 
for  the  specified  purpose  during  the  term 
named,  dating  from  the  time  the  boxes  are 
actually  cut  If  he  enter,  and  cut  a  portion 
of  the  boxes,  his  term,  as  to  them,  begins 
to  run  at  the  date  of  their  cutting,  and  ex- 
tends to  all  the  timber,  boxed  or  unboxed, 
embraced  within  the  area  over  which  his 
boxing  operations  have  actually  extended. 
If  a  portion  of  the  leased  land  remain  en- 
tirely unboxed,  he  may  thereafter  enter  and 
box  the  same,  provided  his  entry  be  within 
a  reasonable  time,  according  to  the  usages 
of  turpentine  operators  in  the  ordinary  pros- 
ecution of  their  business  in  that  locality. 


(97  Qa.  622) 
JOHNSON   V.    SOUTHERN   MUT.  BUILI> 
INO  &  LOAN  ASS'N. 
(Supreme  Court  of  (Georgia.     Dec.  21,  1886.) 
Usurt-^Rboovbrt  or  Monbt  Paid— Lhutations. 
Section  5  of  the  usury  act  of  Februaiy  i&4, 
1875  JActs  1875,  p.  105),  now  embodied  in  sec- 
tion 2057e  of  the  Code,  wjas  not  repealed  by  the 
usury  act  of  October  14,  1879  (Acts  1878-79,  p. 
185);   and  consequentlv  an  action  for  the  recov- 
ery of  money  paid  as  usury  must  be  brought 
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within  one  year  from  the  time  snch  payment 
was  made,  or  the  same  will  be  barred. 
(Syllabas  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  Van 
I^ps,  Judge. 

Action  by  B.  O.  Johnson  against  the  South- 
em  Mutual  BuUding  &  Loan  Association. 
From  a  Judp:inent  sustain  ins:  a  demurrer  to 
the  complaint,  plaintiff  brings  error.  Af- 
firmed. 

W.  H.  Terrell  and  D.  W.  Bountree,  for 
plaintiff  in  error.  Bills  &  Gray,  for  defend* 
aut  in  error. 

SIMMONS,  0.  J.  This  was  an  action  to 
recover  usury  alleged  to  hare  been  paid  by 
the  plaintiir  to  the  defendant.  The  defend- 
ant demurred  to  the  petition,  and  mored  to 
dismiss  it,  on  the  ground  that  the  action 
was  barred  by  the  statute  of  limitations,  it 
appearing  from  the  petition  that  the  usury 
sought  to  be  recorered  was  paid  more  than 
one  year  i)ef  ore  the  suit  was  filed.  The  court 
sustained  the  demurrer  and  dismissed  the 
action,  and  th^  plaintiff  excepted. 

The  act  of  1875  entitled  "An  act  to  regu- 
late and  restrict  the  rate  of  interest  In  this 
state,  and  for  other  purposes  therein  men- 
tioned," after  providing  that  it  should  not 
be  lawful  to  reserve,  charge,  or  take  any 
rate  of  interest  greater  than  12^  per  cent 
per  annum,  and  that  any  person,  company, 
or  corporation  violating  this  provision  should 
forfeit  the  Interest  so  charged  or  taken,  pro- 
vided also  that  "any  plea  or  suit  for  the 
recovery  of  such  forfeiture  shall  not  be 
barred  by  the  lapse  of  time  shorter  than  one 
year."  Acts  1875,  p.  105.  This  Was  an  ex- 
tension of  the  period  of  limitation  prescribed 
by  the  act  of  1871,  which  was  six  months. 
Acts  1871-72,  p.  75.  This  part  of  the  act 
of  1875  was  embodied  in  the  Code  (section 
20d7e),  and  it  is  conceded  that  it  is  still  the 
law,  unless  repealed  by  the  act  of  October 
14,  1879  (Acts  1878-T&,  p.  184).  In  the  case 
of  Lilly  V.  De  Laperiere,  76  Qa.  34S,  there 
was  a  query  by  Blandford,  J.,  whether  this 
act  repealed  the  limitation,  but  the  question 
has  not  heretofore  been  decided  by  this 
court  The  act  of  1879  is  entitled  "An  act 
to  regulate  and  restrict  the  rate  of  Interest 
in  this  state,  and  for  other  purposes."  It 
changed  the  maximum  rate  of  interest  to  8 
per  cent,  and  among  other  provisions,  some 
of  which  are  similar  to  provisions  contained 
in  the  act  of  1875,  it  contains  one  providing 
for  a  forfeiture  of  Interest  charged  or  taken 
in  excess  of  that  rate,  but  it  says  nothing  as 
to  the  limitation  of  the  time  of  filing  pleas  or 
suits  for  the  recovery  of  the  forfeiture.  The 
contention  of  counsel  for  the  plaintiff  in  er- 
ror was  that  this  act  was  intended  as  a  sub- 
stitute for  the  act  of  1875,  and  repealed  by 
implication  such  parts  of  that  act  as  were 
not  re-enacted  in  the  later  act  Certain 
decisions  were  referred  to  by  counsel  for  the 
defendant  in  error,  in  which  it  was  ques- 
tioned whether,  in  view  of  the  provision  of 


our  constitution  which  declares  that  "no 
law,  or  section  of  the  Code,  shall  be  amend-  \ 
ed  or  repealed  by  mere  reference  to  its  title, 
or  tfi  the  number  of  the  section-  of  the  CJode, 
but  the  amending  or  repealing  act  shall  dis- 
tinctly describe  the  law  to  be  amended  or 
repealed,  as  well  as  the  alteration  to  be 
made,"  there  can  be  a  repeal  by  implication 
in  this  state.  Railroad  Co.  v.  Hamilton,  71 
Qa.  461;  Montcomery  v.  Board,  74  Ga.  44. 
But  this  is  no  longer  an  open  question.  It 
is  now  settled  that  an  act  which  does  not 
purport  to  amend  or  repeal  any  particular 
law  or  section  of  the  Code  is  not  within  the 
inhibition  of  this  clause  of  the  constitution. 
Peed  V.  McCrary,  94  Ga.  488,  21  S.  B.  232. 
And  this  view  is  supported  by  numerous  ad- 
judications in  other  states  where  similar  cour 
stitutional  provisions  exist  See  Ck>oley, 
Ck>nst  Lim.  (Bd.  1890)  p.  182,  and  cases  cited. 
Repeals  by  implication,  however,  are  not  fa- 
vored; and  it  is  only  In  so  far  as  a  statute 
la  clearly  repugnant  to  a  former  statute,'  and 
so  irreconcilably  inconsistent  with  it  that 
the  two  cannot  stand  together,  or  is  mani- 
festly intended  to  cover  the  subject-matter 
of  the  former,  and  operate  as  a  substitute 
for  it  that  such  a  repeal  will  be  held  to  re- 
sult The  intention  to  repeal  must  be  plain 
and  unmistakable.  See  cases  cited  from  71 
6a.  and  74  Ga.,  supra;  Suth.  St  Const  H 
138  et  seq.,  154,  155.  It  is  certainly  not 
clear  that  the  legislature  intended  by  the 
act  of  1879  to  repeal  the  limitation  clause  of 
the  act  of  1875.  Indeed,  we  see  no  reason 
whatever  for  supposing  that  they  did  so  in- 
tend. This  provision  constitutes  a  distinct 
section  of  the  act  of  1875,  and  its  subject- 
matter  is  wholly  different  from  that  of  any 
other  part  of  that  act  or  of  any  part  of  the 
act  of  1879;  and  there  is  nothing  in  the  lat- 
ter act  to  suggest  any  reason  why  the  lim- 
itation was  not  intended  to  stand.  Such  a 
limitation  is  as  much  in  harmony  with  an 
act  which  fixes  the  minimum  rate  of  interest 
at  8  per  cent  as  it  is  with  an  act  which 
fixes  the  maximum  rate  at  12  per  cent  How 
then  can  it  be  inferred  that  the  legislature 
intended  to  repeal  the  limitation?  In  1873  an 
act  was  passed  which,  in  terms,  rei>ealed  all 
laws  upon  the  subject  of  usury,  yet  it  was 
held  by  this  court  that  it  did  not  repeal  the 
limitation  clause  of  the  usury  act  of  1871. 
Everett  v.  Bank,  61  Ga,  38.  We  think  there 
is  equal  reason  for  holding  that  the  act  of 
1879  did  not  repeal  the  limitation  clause  of 
the  act  of  1875.  It  has  been  held  that  while, 
as  a  general  rule,  a  statute  which  revises  the 
subject-matter  of  a  former  one  works  a  re- 
peal without  express  words  to  that  effect 
yet  where  the  later  act  contains  a  provision 
like  that  contained  in  the  act  of  1879,  to  the 
effect  that  all  laws  and  parts  of  laws  in  con- 
flict with  the  act  are  thereby  repealed,  there 
is  an  implication  that  parts  of  the  former 
acts  which  are  not  expressed  in  the  new  act 
are  not  repealed.  Suth.  St.  Const  S  155,  and 
cases  cited;   Lewis  v.  Stout,  22  Wis.  23^ 
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Whether  thlB  is  so  or  not,  we  think  it  is 
clear  that  there  can  be  no  repeal  by  impli- 
cation of  a  i)royi8ion,  the  subject-matter  of 
which  is  not  dealt  with  at  all  in  the  later 
act,  and  which  Is  not  In  anj  way  inconsist- 
ent with  or  repugnant  to  that  act  The  court 
below  was  therefore  right  in  sustaining  the 
demurrer  and  dismissing  the  action.  Judg- 
ment affirmed.  ' 

(37  Ga.  672) 

NICHOLSON  T.  STATE. 
(Supreme  Ciourt  of  Georgia.     Jan.  27,  1896.) 
Subornation  or  Pbrjurt. 
The  offense  of  an  attempt  to  commit  subor- 
nation of  perjury  is  not  proyed  unless  it  affirma- 
tively appears  that  the  accused  attempted  to 
procure  another  to  give  false  testimony,  in  a 
matter  material  to  tilie  issue  or  point  in  ques- 
tion,  in   some  particular  and  specified  judicial 
proceeding.     A  mere  attempt  to  induce  another 
to  swear  falsely  as  to  a  given  matter  is  not,  of 
itself,  and  without  more,  sufficient  to  constitute 
the  offense  in  question. 
(Syllabus  by  the  0>urt.) 

Error  from  superior  court,  Bartow  county; 
T.  W.  Milner,  Judge. 

Horace  Nicholson  was  conylcted  of  subor- 
nation of  perjury,  and  brings  error.  Re- 
rersed. 

J.  W.  Harris,  Jr.,  for  plaintiff  in  error.  A. 
W.  Fite,  SoL  Gen.,  and  A.  S.  Johnson,  for  the 
State. 

LUMPKIN,  J.  Perjury  consists  In  willful- 
ly, knowingly,  absolutely,  and  falsely  swear- 
ing (or  affirming)  as  to  a  matter  material  to  the 
Issue  or  point  in  question,  in  some  judicial 
proceeding,  by  one  to  whom  a  lawful  oath 
or  affirmation  has  been  administered.  Ck>de, 
f  4460.  Subornation  of  perjury  consists  in 
procuring  another  to  commit  this  crime. 
Code,  f  4464.  An  attempt  to  commit  subor- 
nation of  perjury  consists  in  attempting  or 
endeavoring  to  induce  another  to  do  an  act 
which,  if  committed,  would  itself  amount  to 
perjury.  The  indictment  in  the  present  case 
alleged  that  a  bam  had  been  willfully  and 
maliciously  burned;  that  on  a  day  stated  the 
accused  attempted  "to  commit  the  crime  of 
subornation  of  perjury,  by  then  and  there 
unlawfully,  willfully,  wickedly,  and  feloni- 
ously soliciting  and  offering  to  John  Whit- 
tier  one  hundred  dollars  to  willfully,  know- 
ingly, absolutely,  and  falsely  swear  that  one 
Henry  Pope  burned  the  said  bam,  when  in 
truth  and  in  fact  the  said  Henry  Pope  did  not 
burn  said  barn,  and  [the  accused]  then  and 
there  well  knew  it"  For  the  purpose  in 
hand,  it  may  be  conceded  that  the  evidence 
established  the  truth  of  the  charge  as  laid, 
though  it  certainly  did  not  go  further.  The 
state's  case,  both  as  to  allegation  and  proof, 
completely  failed,  for  the  reason  that  it  was 
neither  charged  nor  proved  that  the  accused 
endeavored  to  procure  Whittier  to  do  the 
false  swearing  in  a  judicial  proceeding. 
Hence,  it  does  not  appear  that  the  act  which 
the  accused  attempted  to  procure  Whdttler  to 


commit  would  have  amounted  to  the  crime 
of  perjury,  if  such  attempt  had  resulted  suc- 
cessfully. It  does  not  appear  that  Henry 
Pope  had  been  indicted  for  the  arson,  oi 
that  any  trial  of  him  for  this  offense  was 
in  contemplation,  or  that  the  false  swear- 
ing which  the  accused  wanted  Whittier  to 
do  was  to  take  place  at  such  a  trial.  All  it 
was  shown  that  the  abcused  attempted,  so  far 
as  appears,  was  simply  to  get  Whittier,  at 
some  time,  in  some  manner,  and  in  some  place 
not  stated,  to  swear  to  something  which  was 
false.  This  does  not  by  any  means  make  out 
the  offense  of  an  attempt  to  commit  suborna- 
tion of  perjury.  A  mere  loose  and  general  at- 
tempt to  induce  another  to  swear  falsely  is  not 
sufficient,  but  the  attempt  must  have  refer- 
ence to  some  particular  and  specified  judi- 
cial proceeding.    Judgment  rerersed. 


(97  Go.  61S) 


RAY  V.  PEASE  et  aL 


(Supreme  (Dourt  of  Georgia.  *  Dec  21,  1895.) 
Nbaotiablb  1N8TRUMBNT8— Action  for  Intbsbst 

— StiPCLATION  POK  ATTORHEY'8  F«B8— 

SoopE— Reooopmbxt. 

1.  Where  the  principal  of  a  promissory  note 
is  payable  at  the  end  of  a  given  term  of  years, 
but  the  note  stipulates  for  the  payment  annually 
of  the  interest  accruing  thereon,  any  installment 
of  interest  past  due,  together  with  interest  there- 
on, may  be  sued  for  and  collected*  before  the 
note,  as  to  principal,  has  matured. 

2.  Where  promissory  notes  executed  before  the 
passage  of  the  Act  of  July  22, 1S91  (Acts  1890- 
91,  p.  221),  and  containing  stipulations  for  the 
payment  of  **all  cost  of  collection,  including  at- 
torney's fees,"  were  placed  in  the  hands  of  an 
attorney  at  law  for  collection,  who  brought  an 
action  thereon  in  the  name  of  the  owner,  the 
plaintlSt  was  entitled  to  recover  reasonable  at- 
torney's fees,  although  in  his  contract  with  the 
attorney  it  was  agreed  that  the  latter  should  re- 
ceive no  compensation  for  his  services,  other 
than  wLiat  might  be  recovered  from  the  defend- 
ant. 

3.  The  maker  of  such  promissory  notes  was 
liable  for  such  reasonable  attorney's  fees  as  may 
have  been  incurred  by  the  owner  thereof  in  de- 
fending equitable  petitions  sued  out  by  the  mak- 
er to  restrain  their  collection;  it  appearing  that 
such  petitions  were  without  merit,  and  resulted 
only  in  delaying  the  owner  in  the  enforcement  of 
his  legal  right  to  collect  the  notes. 

4.  The.  consideration  of  the  notes  sued  upon 
being  the  purchase  price  of  land  held  under  a 
bond  for  title  from  the  seller,  to  which  the  lat- 
ter, as  matter  of  law,  had  a  good  legal  title, 
that  the  defendant,  erroneously  conceiving  there 
was  a  defect  in  that  title,  had  Instituted  an 
equitable  proceeding  to  have  the  questiotf  of  title 
adjudicated  and  settled,  and  had  brought  that 
proceeding  to  this  court,  which  rendered  a  de- 
cision holding  that  the  title  was  good,  gave  the 
defendant  in  the  action  upon  the  notes  no  right 
to  recoup  against  the  plaintiffs  in  that  acti<Mi 
the  expenses  incurred  by  such  defendant  in  the 
litigation  growing  out  of  the  proceeding  just 
mentioned. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland^  Judge. 

Action  by  P.  P.  Pease,  administrator,  and 
others,  against  Lavender  R.  Ray.  There 
was  a  judgment  for  plaintiffs,  and  defendant 
brings  error.    Affirmed. 
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W.  R.  Hammond,  Felder  &  DaylB,  and  L. 
R.  Ray,  for  plaintiff  in  error.  Kin^  &  Ander- 
son, tor  defendants  In  error. 

SIMMONS,  G.  J.  L  Ray  gave  to  Mrs. 
Pease  and  ner  trustees  his  promissory  notes 
for  the  purchase,  money  of  land;  dae,  re- 
q;>ectiyely,  as  to  the  principal,  in  one,  two, 
and  three  years,  and  each  providing  that  in- 
terest thereon  at  the  rate  of  8  per  cent,  per 
annum  should  be  payable  annually.  After 
two  of  these  notes  had  matured,  the  payees 
brought  suit  thereon,  and  also  sued  for  the 
past-due  interest  on  another  of  the  notes,  the 
principal  of  which  had  not  yet  become  due. 
It  was  contended  on  the  part  of  the  defend- 
ant in  the  court  below  that,  the  principal  of 
the  last-mentioned  note  not  being  due  and 
sued  for,  no  recovery  could  be  had  for  the  in- 
terest thereon;  and  upon  this  ground  the  in- 
troduction of  the  note  was  objected  to  when 
it  was  offered  in  evidence  for  the  purpose  of 
proving  the  interest  due  thereon.  The  trial 
judge  overruled  the  objection,  and  admitted 
the  note  in  evidence,  and  error  is  assigned 
upon  this  ruling.  Error  is  also  assigned  upon 
the  charge  of  the  court  to  the  effect  that  a 
recovery  could  be  had  for  such  Intercast  as 
might  be  shown  to  be  due  upon  the  note,  to- 
gether with  interest  on  that  at  7  per  cent, 
from  the  time  it  became  due.  The  Judge 
clearly  was  right  in  ov^ruling  the  objection 
to  this  evidence,  and  in  charging  as  he  did. 
The  maker  of  the  note  having  Qxpressly  con- 
tracted therein  to  pay  interest  annually,  the 
plaintiffs  were  entitled  to  recover  it,  when 
due,  whether  the  principal  was  due  and  sued 
for,  or  not;  and  they  w^re  also  entitled  to  re- 
cover interest  upon  the  annual  installments 
of  interest  from  the  time  they  became  due. 
Scott  V.  Saffold,  37  Ga.  384;  Calhoun  v. 
MarshaU,  61  Ga.  275. 

2.  The  notes  above  referred  to  were  exe- 
cuted before  the  passage  of  the  act  of  July 
22,  1891  (Acts  1890-91,  p.  221),  and  contained 
stipulations  for  the  payment  of  "all  cost  of 
collection,  including  attorney's  fees,"  It  ap- 
pears that  the  attorneys  who  represented  the 
plaintiffs  in  suing  upon  the  notes  had  an 
agreement  with  the  plaintiffs  that  they  would 
look  for  their  compensation  to  such  fees  as 
might  be  recovered  in  the  suit,  and  would 
not  make  any  further  charge  for  their  serv- 
ices. It  was  contended  on  the  part  of  the  de- 
fendant that,  the  plaintiffs  not  having  in- 
curred any  expense  for  attorney's  fees,  no  re- 
covery for  such  fees  could  be  had  against  the 
defendant,  and  the  court  was  requested  to 
charge  the  Jury  to  that  effect  The  court  re- 
fused to  •  charge  as  requested,  but,  on  the 
contrary,  charged  that  under  the  contract  in 
the  notes  the  plaintiffs  were  entitled  to  re- 
cover reasonable  attorney's  fees;  and  this  is 
assigned  as  error.  There  was  dearly  no  er- 
ror in  refusing  to  charge  as  requested,  nor  In 
charging  as  the  court  did,  on  this  subject. 
If  the  plaintiffs  did  not  have  to  pay  attor- 
ney's fees,  it  was  simply  because  the  defend- 


ant had  contracted  to  pay  them  himself,  and 
because  the  plaintiffs  had  agreed  that  the  atp 
tomeys  should  take  the  fruits  of  this  contract 
Certainly  the  defendant  could  not  escape  lia- 
bility on  such  a  contract  upon  the  ground 
that  the  plaintiffs  were  not  themselves  liable 
for  such  fees,  when  the  contract  itself,  and 
the  benefit  the  attorneys  were  to  take  under 
it  constituted  the  consideration  for  their 
agreeing  to  relieve  the  plaintiffs  from  this 
expense.  To  hold  that  this  arrangement  with 
the  attorneys  precluded  a  recovery  of  their 
fees  would  be  to  deprive  the  plaintiffs  and 
their  attorneys  of  the  benefit  of  the  defend- 
ant's contract  because  it  had  been  used  to 
effect  the  very  object  which  it  was  intended  • 
to  effect,  which  was  to  relieve  the  plaintiffs 
from  this  expense  by  placing  it  upon  the  de- 
fendant. 

3.  After  suit  was  brought  upon  the  notes 
the  defendant  filed  a  petition  to  enjoin  the 
suit,  upon  the  ground  that  he  had  ascertained 
aXter  the  notes  were  executed  that  the  plain- 
tiffs could  not  make  him  a  marketable  title 
to  the  land  for  the  purchase  money  of  which 
the  notes  had  been  given.  The  court  refused 
an  injunction,  and  this  Judgment  was  except- 
ed to,  and  the  case  brought  to  this  court, 
where  the  judgment  was  affirmed.  95  Ga.' 
153,  22  S.  B.  190.  On  the  trial  of  the  present 
case  it  was  insisted  on  the  part  of  the  plain- 
tiffs that  the  services  of  their  attorneys  in 
resistance  to  the  petition  for  injunction 
should  be  taken  into  consideration  by  the 
Jury  in  fixing  the  amount  to  be  allowed  them 
for  fees;  and  the  court,  over  the  objection  of 
the  defendant,  allowed  evidence  to  go  to  the  . 
jury  as  to  what  would  be  reasonable  fees 
for  such  service,  together  with  the  service 
rendered  by  them  In  the  case  on  trial.  It  will 
be  remembered  that  the  sttpulation  for  at- 
torney's fees  does  not  fix  the  amount  of  the 
fees.  This  being  so,  the  plaintiffs  were  en- 
titled to  recover  such  an  amount  as  would 
be  reasonable  for  the  services  rendered.  In 
order  to  collect  the  notes,  it  was  necessary, 
not  only  to  bring  the  present  suit,  but  to  re- 
sist the  attempt  of  the  defendant  to  enjoin 
the  suit;  and  the  services  rendered  by  the 
plaintiffs'  attorheys  in  the  in  J  auction  case 
were  therefore  properly  allowed  to  be  con- 
sidered by  the  jury  in  determining  the  amount 
of  fees  which  the  plaintiffs  were  entitled  to 
recover,  especially  when  it  appeared  from 
the  decision  of  this  court  that  the  petitions 
sued  out  by  the  defendant  to  restrain  the 
collection  of  the  notes  were  without  merit, 
and  resulted  only  In  delaying  the  plaintiffs 
in  the  enforcement  of  their  legal  right  to 
collect  the  notes. 

4.  The  defendant  filed  a  plea  in  which  he 
sought  to  recoup  against  the  plaintiffs  the 
expenses  incurred  by  him  in  the  equitable 
proceeding  above  referred  to.  The  court  did 
not  err  in  striking  this  plea.  When  that  case 
was  before  this  court,  we  held  that  the  con- 
tention that  the  title  of  the  plaintiffs  was  de- 
fective was  without  merit  and  that  the  court 


362 


25  SOUTHEA.STEEN  REPORTER. 


(Oik 


below  was  right  in  refusing  to  enjoin  the 
action  upon  the  notes.  This  being  so,  it 
would  be  manifestly  improper  to  require  the 
plaintiffs  to  pay  the  expenses  which  the  de- 
fendant incurred  in  that  case.  Judgment 
affirmed. 


(97  Oa.  758) 


MOORE  ▼.  STATE. 


(Supr^ne  Court  of  Georgia.     Feb.  14,  1896.) 
Gaming  —  Instructions  ^  Circumstantial   Bti- 

DBNOB— ARGUMBNTS  OV  CoUNSBL. 

1.  There  being  direct  and  poeitiTe  evidence  of 
the  guilt  of  the  accused,  there  was  no  error  in 
failing  to  give  in  charge  the  rules  of  law  appli- 
cable to  cases  founded  solely  on  circumstantial 
eyidence. 

2.  Where  one  of  two  peraons  indicted  for 
"gaming  in  the  same  game'^was  on  trial,  and  the 
other,  against  whom  the  indictment  was  still 
pending,  Yoluntarily  testified  in  behalf  of  the  ac- 
cused that  the  alleged  gaming  did  not  occur  at 
all«  it  was  uot  improper  for  the  solicitor  general 
to  argue  that  the  witness  was  interested  in  the 
result  of  the  trial;  nor,  in  such  .case,  was  there 
any  error  in  failing  to  charge  the  jury  as  to  the 
protection  giyen  by  statute  to  witnesses  who 
are  compelled  in  gaining  cases  to  testify  to  acts 
incriminating  themselves. 

3.  The  evidence  was  sufficient  to  warrant  the 
verdict,  and  there  was  no  error  in  denying  a  new 
triaL 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  John  D. 
Berry,  Judge. 

Steve  Moore  was  convicted  of  gaming,  and 
brings  error.     Affirmed. 

John  W.  Cox  and  Geo.  P.  Roberts,  for  plain- 
tiff in  error.    Lewis  W.  Thomas,  for  the  State. 

SIMMONS,  C.  J.  Moore  was  indicted  for 
gaming,  and,  upon  his  trial,  one  McCoy  testi- 
fied directly  to  the  commission  of  the  offense 
by  the  accused;  his  evidence  being  that,  at 
the  time  alleged,  be  was  present  with  the  ac- 
cused, and  played  and  bet  with  him  for  mon- 
ey himself.  This  evidence  was  corroborated 
as  to  material  facts  by  the  circumstantial  tes- 
timony of  one  Culley.  Moore  was  convicted, 
and  made  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  excepted. 

1.  One  of  the  grounds  of  the  motion  for  a 
new  trial  was  that  the  Judge  erred  in  failing 
to  give  in  charge  to  the  jury  the  law  of  circum- 
stantial evidence.  In  view  of  the  direct  tes- 
timony of  McCoy,  the  judge  did  not  err  In 
giving  in  charge  rules  of  law  applicable  to 
cases  founded  solely  on  circumstantial  evi- 
dence. Where  the  commission  of  the  offense 
is  shown  by  direct  testimony,  it  is  not  the 
duty  of  the  trial  judge  to  give  in  charge  the 
law  governing  circumstantial  evidence,  al- 
though there  may  be  also  circumstantial  evi- 
dence tending  to  corroborate  the  other. 

2.  After  the  evidence  for  the  state  had 
closed,  the  accused  Introduced  as  a  witness 
for  the  defense  one  Smith,  who  was  under  in- 
dictment for  gcuning  at  the  same  time  and  in 
the  same  game  with  himself.  Smith  testi- 
fied that  he  and  McCoy  played  cards,  but  de- 
nied that  there  was  any  betting,  and  denied 


that  Moore  engaged  In  the  playing.  Counsel 
for  the  state  argued  to  the  jury  that  Smith,  be- 
ing indicted  for  participation  in  the  same  of- 
fense, was  an  interested  witness,  and  they 
should  take  this  into  consideration  in  deter- 
mhilng  as  to  his  credibility.  Counsel  for  the 
accused  insisted  that,  under  section  4545  of 
the  Code,  this  fiict  could  not  be  used  against 
the  witness;  and  it  is  complained  that  tbm 
court  erred  In  failing  to  charge  the  jury,  as 
laid  down  in  that  section,  that  "any  other  per* 
son  who  may  have  played  and  betted  at  tbe 
same  time  or  table  shall  be  a  competent  wtt'^ 
ness,  and  be  compelled  to  give  evidence;  and 
nothing  then  said  by  such  witness  shall  at 
any  time  be  received  or  given  In  evidence 
against  him  in  any  prosecution  against  the 
said  witness,  except  on  an  indictment  for  pep- 
jury,  in  any  matter  to  which  he  may  have  tes- 
tified." We  do  not  agree  with  counsel  for 
the  accused  in  this  contention.  In  the  first 
place,  the  record  does  not  show  that  the  wit- 
ness Smith  was  subpoenaed  to  appear  and  tes- 
tify in  the  case.  So  far  as  the  record  dis- 
closes, he  was  a  voluntary  witness.  This 
section  of  the  Code  protects  the  witness  only 
in  case  he  is  ''compelled  to  give  evidence.** 
Moreover,  the  protA:tion  afforded  is  that  noth- 
ing then  said  by  such  witness  shall  be  re- 
ceived or  given  in  evidence  against  him  •*in 
any  prosecution  against  the  said  witness,  ex- 
cept on  an  indictment  for  perjury  in  any  mat- 
ter to  .which  he  may  have  testified."  There 
was  nothing  In  Smith's  evidence  which  coald 
have  injured  him  on  his  own  trial,  because 
he  positively  denied  that  any  gaming  was 
done  on  the  occasion  referred  to.  In  all  tri- 
als, the  interest,  bias,  or  prejudice  of  any  wit- 
ness may  be  shown  to  the  jury;  and  the  fact 
that  this  witness  was  indicted  for  participa- 
tion in  the  same  offense  and  that  It  was  to  his 
interest  to  testify  as  he  did,  was  a  legitimate 
matter  for  argument  to  the  jury. 

The  evl4aice  fuUy  warranted  the  verdict, 
and  there  was  no  error  in  refusing  a  new 
triaL    Judgment  afilrmed. 


(97  Ga.  582) 

CAMP  V.  SOUTHBEN  BANKING  &  TRUST 

CO. 

(Supreme  Court  of  Georgia.     Jan.  20,  1896.) 

Partnbkship— NoTiOB  or  Dissolution— Nbcbsbitt 

— NOTIOB  TO  AOBNT— SDrriCIBNOT— 

BuRDBK  OF  Proof. 

1.  Where,  in  the  course  of  Its  regular  busineflB, 
a  partnership  had  been  accustomed  to  accept 
drafts  drawn  upon  it  by  another,  and  to  pay  tae 
same  to  a  bank  at  which  they  had  been  regularly 
discounted,  and  the  bank,  within  the  knowledge  of 
the  partnership  while  yet  existing,  still  held  one 
or  more  of  these  drafui  which  had  been  accept- 
ed, but  not  paid,  the  bank  was,  under  these  cir- 
cumstances, such  a  creditor  of  the  partnership  aa 
to  be  entitled  to  actual  notice  of  its  dissolution. 

2.  Ajb  to  this  creditor,  mere  proof  of  the  publi- 
cation in  a  newspaper  of  a  notice  of  dissolution 
was  not,  of  itself  and  without  more,  soffident  to 
discharge  the  partnership  from  liaoility  upon  a 
draft  of  the  kind  above  indicated^  drawn  after 
the  dlMolution  of  the  partnership,  in  part  renew- 
al of  a  f ormtf  one  duly  acceptea.  by  it,  and  upon 
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which  renewal  draft  there  was  an  acceptance 
fo  the  partne^hip  name,  although  the  entering 
of  the  same  was  the  unauthorized  act  of  one  of 
the  partnere,  done  after  the  dlBsolntion  had,  in 
fact,  taken  place. 

3.  In  tnch.  a  case  the  bank  was  not  affected 
hy  information  giren  to  one  of  its  meMengera  by 
a  member  of  the  former  partnership,  to  whom  a 
draft  upon  which  the  partnership  was  confessed- 
ly liable,  and  \^hich  was  subsequently  renewed, 
was  presented,  to  the  effect  that  the  partner- 
ship had  been  dissolved,  and  that  the  other  part- 
ner was  liable  for  its  debt;  this  information  not 
haying,  in  fact,  been  communicated  to  the  bank 
itself,  and  it  appearing  that  this  messenger's 
agency  was  confined  to  collecting  commercial 
papers,  and  also  that  it  was  not  withfai  the  scope 
of  his  business  or  duty  either  to  report  the  re* 
sponses  of  persons  who  refosed  to  pay  papers 
presented,  or  to  arrange  with  such  persons  or 
with  others  for  a  renewal  of  the  same. 

4.  It  is  incumbent  upon  one  alleging  that  the 
agency  of  snch  a  collector  extended  to  receiying 
and  communicating  to  his  principal  information 
as  to  the  dissolution  of  a  particular  partnership 
to  affirmatiT^  proTe  the  authority  or  dnty  of 
the  collector  so  to  do. 

(SyUabns  by  the  Court) 

Error  from  dty  court  of  Atlanta;  Howaid 
Van  Epps,  Judge. 

Action  by  the  Southern  Banking:  &  Trust 
Company  against  J.  A.  CSarke  and  M.  P. 
Camp,  partners  as  Clarke  &  Camp,  and  an- 
other. There  wa«  a  Judgment  for  phiintlff, 
and  defendant  Camp  brings  error.    Affirmed. 

Mayson  &  Hill,  for  plaintiff  in  error.  Bran- 
don Sl  ArkwrlgQt,  for  defendant' in  error. 

LUMPKIN,  J.  The  Southern  Banking  & 
Trust  Company  brought  an  action  against 
Hudglns,  as  drawer  and  indorser,  and  J.  A. 
Clarke  and  M.  P.  Camp,  partners  under  the 
Arm  name  of  Clarke  &  Camp,  as  acceptors, 
upon  a  draft  dated  June  6,  1893,  drawn  by 
Hudglns,  payable  to  his  order,  and  Indorsed 
by  him  to  the  plaintiff,  and  purporting  to 
have  been  accepted  by  Clarke  &  Camp  on 
June  6,  1893.  The  action  was  defended  by 
Camp,  who  alleged  In  his  pleas  that  the  firm 
of  Clarke  &  Camp  was  dissolved  May  22, 
1803,  and  proper  notice  of  the  dissolution 
published;  also,  that  the  draft  upon  which 
the  action  was  brought  had  never  been  ac- 
cepted by  himself;  that  neither  Clarke  nor  any 
one  else  was  authorized  to  accept. the  same 
m  the  firm  name;  and  that  he  (Camp)  had 
never  ratified  the  act  of  acceptance.  At  the 
conclusion  of  the  evidence,  the  judge  directed 
a  verdict  for  the  plaintiff.  Camp  moved  for 
a  new  trial,,  and,  his  motion  being  overruled, 
excepted. ' 

The  facts  of  the  case  are  about  as  follows: 
It  appears  that,  while  the  firm  was  yet  In 
existence,  Hudglns  had  drawn  numerous 
drafts  upon  it,  payable  to  his  order,  and  duly 
accepted,  most,  if  not  all,  of  which  he  had 
discounted  with  the  plaintiff  at  its  bank. 
At  the  time  the  firm  was  dissolved,  the  plain- 
tiff (certainly  within  the  knowledge  of  Clarke, 
and  most  probably  that  also  of  Camp)  held  a 
number  of  these  drafts  which  had  been  previ- 
ously drawn  and  accepted  as  stated.  The 
draft  involved  in  the  present  case,  though 


drawn  after  tlie  dissolution  of  the  partner- 
ship, was  in  part  renewal  of  a  former  one 
which  it  had  accepted.  The  acceptance  upon 
the  renewal  draft  was  executed  by  Clarke  in 
the  name  of  the  partnership.  This  was  an 
unauthorized  act  on  his  part;  but,  at  the 
time  it  was  done,  the  bank  itself  had  no  ac- 
tual knowledge  of  the  dissolution.  Before 
this  acceptance  was  signed  by  Clarke,  a  mee- 
senger  of  the  bank  had  presented  to  Cami>, 
for  payment,  a  draft  upon  which  the  partner- 
ship was  confessedly  liable,  and  of  which  the 
draft  now  in  controverey  was,  in  part,  a  r»- 
newaL  This  seems  to  have  occurred  some 
time  before  the  dissolution  actually  took 
place;  but,  nevertheless.  Camp  Informed  the 
messenger  that  the  firm  had  dissolved,  anA 
directed  him  to  take  the  paper  to  CJlarke,  wha 
had  assumed  all  its  debts.  After  this,  Cami^ 
heard  no  more  of  the  matter  until  the  accept' 
ance  now  sued  oi)  was  presented  to  him.  A 
newspaper  published  in  the  city  of  Atlanta^ 
May  22,  1893.  contained  a  notice  of  the  dis- 
solution of  the  partnerahip;  but  it  does  not 
appear  that  the  same  was  ever  read  or  seen 
by  any  one,  notice  to  whom  would  be  Inn 
putable  to  the  bank. 

Credltora  of  a  partnerahip  are  entitled  to 
actual  notice  of  its  dissolution.  This  doctrine 
is  well  settled,  and  was  distinctly  recognized 
in  Askew  v.  Silman,  95  6a.  678,  22  S.  E. 
573.  See  remarks  of  Simmons,  C.  J.,  in  this 
connection,  pages  680,  681,  95  Ga.,  and  pagee 
573, 574, 22  S.  B.,  and  authorities  there  citedL 
It  seems  clear  that  this  rule  is  applicable  In 
the  present  case.  At  the  time  of  the  dissolu- 
tion of  the  firm  of  Clarke  &  Camp,  it  was  ac- 
tually indebted  to  the  plaintiff  upon  its  crwn 
acceptances,  and  this  fact  was  well  known  to 
the  firm.  We  are  at  a  loss  to  perceive  why 
the  plaintiff  should  not  at  that  time  have 
been  regarded  as  a  creditor,  and  entitled  ta 
all  its  rights  as  such.  So  far,  therefore,  ae 
it  was  concerned,  mere  publication  In  a  news- 
paper of  the  notice  of  dissolution,  of  which 
it  had  no  knowledge,  actual  or  constructive, 
would  not  be  sufilcient.  In  the  absence  of 
any  notice  of  the  dissolution,  the  bank  had  the 
right  to  treat  the  partnership  as  still  existing; 
and  to  assume  that  the  act  of  either  partner, 
within  the  scope  of  the  partnership  business^ 
would  be  binding  upon  the  firm.  Certainly, 
it  was  Justified  in  believing  that  Clarke  could 
properly  accept  a  new  draft  given  partly  in 
renewal  of  one  for  which  the  partnership  wae 
confessedly  liable. 

The  only  remaining  question  is,  did  the 
statement  made  by  Camp  to  the  bank's  col- 
lecting messenger  amount  to  notice  to  the 
bank  itself  of  the  fact  of  dissolution?  We 
think  not  In  the  firat  place,  it  seems  from 
Camp's  testimony  that  he  stated  to  this  mee- 
senger  that  the  dissolution  had  taken  place 
before  this  event  really  happen^.  But,  witl»- 
out  attaching  special  Importance  to  this  ap- 
parent Incongruity,  we  will  simply  remark  ft 
is  manifest  that,  in  the  very  nature  of  thlng% 
this  messenger's  agency  was  of  a  special  and 
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limited  character.  It  cannot,  with  any  sort 
of  fairness,  be  asserted  that  he  was  a  general 
agent  of  the  bank.  It  afflrmatlyely  appeared 
that  it  was  not  within  the  scope  of  his  busi- 
ness or  duty  either  to  report  the  responses 
of  persons  who  refused  to  pay  papers  pre- 
sented, or  to  arrange  for  a  renewal  of  papers 
In  his  hands'  for  collection.  While  Camp  may 
not  have  been  aware  of  the  limited  sphere 
within  which  this  agent  was  authorized  to 
act,  he  certainly  must  have  known  that  the 
collector  was  in  no  sense  a  general  agent  of 
the  bank.  Under  these  circumstances,  could 
he  rightly  assume  that  this  collector  had  au- 
thority to  receive  for  the  bank  notice  of  the 
fact  of  dissolution?  Unless  he  could  thus 
assume,  then  he  was  bound  to  inquire  into 
the  extent  of  the  agent's  authority.  Under 
the  facts  appearing,  we  think  this  duty  de- 
volved upon  Camp,  and  that  he  acted  at  his 
peril  in  assuming  that  what  he  told  the  col- 
lector would  be  actually  communicated  to 
the  bank.  It  was  not  so.  communicated,  and 
therefore  Camp  cannot  be  said  to. have  com- 
plied with  the  legal  obligation  resting  upon 
him  to  see  to  it  that  the  bank  was  really 
informed  of  the  fact  that  the  dissolution  had 
taken  place.  We  avail  ourselves  of  this  (our 
first)  opportunity  to  make  a  citation  from  the 
new  edition  of  the  American  &  English  En- 
cyclopedia of  Law,  the  first  volume  of  which 
far  exceeds  in  merit  its  predecessor,  though 
the  latter,  at  the  time  of  its  issue,  was  so 
well  prepared,  and  so  thoroughly  full  and 
comprehensive,  that  improvement  seemed 
scarcely  within  the  reach  of  human  attain- 
ment It  is  there  said  that  "the  principal 
l8  bound  to  the  extent  of  the  apparent  au- 
thority he  has  conferred  upon  the  agent,  and 
not  by  the  actuaJ  or  express  authority,  where 
that  differs  from  the  apparent  authority;  and 
in  either  case,  if  the  agent  exceeds  the  au- 
thority conferred,  his  acts  will  not  bind  his 
principal."  And  again:  'Third  parties  deal- 
ing with  an  agent  are  put  upon  their  guard 
by  the  very  fact,  and  do  so  at  their  own  risk. 
They  cannot  rely  upon  the  agent's  assump- 
tion of  authority,  but  are  to  be  regarded  as' 
dealing  with  the  power  before  them,  and 
must,  at  their  peril,  observe  that  the  act  done 
by  the  agent  is  legally  identical  with  the  act 
authorized  by  the  power."  See  pages  986 
and  987.  In  the  notes  referred  to  in  the 
above  text,  the  rule  .is  stated  to  be  that: 
"It  is  the  duty  of  all  having  transactions 
with  an  agent  in  his  representative  character 
to  inquire  into  the  extent  of  his  authority;" 
citing  Vanada's  Heirs  v.  Hopkins'  Adm'r,  1 
J.  J.  Marsh.  287;  Tidrick  v.  Rice,  13  Iowa, 
214.  "Especially  is  this  the  case  with  one 
dealing  with  an  agent  whose  authority  he 
knows  to  be  special;"  citing  Michael  v. 
Eley,  61  Hun,  180,  15  N.  Y.  Supp.  890; 
Nester  v.  Craig,  69  Hun,  543,  23  N.  Y.  Supp. 
948.  As  no  duty  devolved  upon  the  bank 
to  make  any  effort  to  ascertain  that  the  firm 
of  Clarke  &  Camp  had  dissolved,  and  Camp 
utterly  failed  to  take  reasonable  and  proper 


steps  to  meet  the  obligation  resting  upon  him 
of  giving  due  notice  of  this  fact,  the  role 
above  announced  operates  very  justly  In  the 
present  case.    Judgment  afiirmied. 


(97  Ga.  600) 
SKINNER  V.  8TATB. 

(Supreme  Court  of  Georgia.  Feb.  7»  1896.) 
IirroxiOATiNo  Liquors— What  Oohstitotbs  Saxb. 
Where  one,  bona  fide,  and  with  no  criminal 
intent,  "lends"  a  pint  of  whisky  to  another,  i» 
be  consumed  by  the  latter,  he  agxeeuig  to  return, 
and  in  fact  returning,  to  the  "lender,"  another 
pint  of  the  same  kind  of  whisky,  this  transac- 
tion does  not  violate  a  statute  prohibiting  and 
making  penal  the  sale  of  q^iritnoDS  liqiiors. 
While,  under  section  2125  of  the  Oode,  the 
"loan*'  of  the  first  pint  was,  as  between  the 
parties,  a  "sale"  as  distinguished  from  a  mere 
bailment,  it  was  not  a  sale  within  the  meaning 
of  the  statute  referred  to,  whictu  because  of  its 
being  penal  in  its  nature,  must  be  strictly  con- 
Btrned. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Douglas  county; 
C.  G.  Janes,  Judge. 

J.  M.  Skinner  waa  convicted  of  an  illegal 
sale  of  liquor,  and  brings  error.    Reversed. 

B.  O.  Griggs,  for  plaintiff  In  error.  W. 
T.  Itoberts,  SoL  Gen.,  for  the  State. 

LU:MPKIN,  J.  The  question  presented  In 
this  case  is  whether  or  not  "lending"  a  pint 
of  whlslsy  to  another,  to  be  consumed  by  the 
latter,  who  agrees  to  return,  and  does  In  fact 
return,  to  the  "lender,"  another  pint  of  the 
same  kind  of  whislEy,  It  appearing  that  the 
transaction  was  made  in  the  utmost  good 
faith,  and  with  no  criminal  intejition, 
amounts  to  a  violation  of  a  statute  which  for- 
bids and  makes  penal  the  sale  of  spirituous 
Uquor&  We  do  not  think  it  does.  There  was 
no  bargaining  between  them  Into  which  the 
element  of  trafficking  entered.  It  was  only 
an  act  of  neighborly  acconmiodation  on  the 
part  of  the  lender,  and  it  would  be  a  btrain  to 
call  it  a  "sale."  It  is  quite  true  that  if  one 
lets  another  have  whisky  in  exchange  for 
goods,  for  services,  or  for  any  other  thing  of 
value,— such,  for  instance,  as  the  hire  of  a 
vehicle  (Faschal  v.  State,  84  Ga.  326,  10  S.  E. 
821),— the  transaction  could  very  properly  be 
characterized  as  a  sale  of  the  liquor.  But 
the  present  case  is  altogether  different,  for 
the  reason  that  it  had  in  it  none  of  the  ele- 
ments which  inhere  in  what  is  familiarly 
designated  as  a  "trade."  The  trial  Judge 
was  probably  governed  in  the  view  he  enter- 
tained of  this  case  by  the  language  of  sec- 
tion 2125  of  the  Code,  which  provides  that  a 
"loan"  of  goods  for  consumption  shall  be  con- 
strued to  be  a  sale,  and  not  a  bailment.  This 
section  was  specially  designed  for  the  protec- 
tion of  lenders  as  to  the  enforcement  of  their 
rights,  and  therefore  very  properly  and  wise- 
ly provided  that  transactions  of  this  kind 
should  take  the  legal  character  of  sales  when 
any  question  arose  as  to  the  borrower's  lia- 
bility to  account  for  the  goods.    But  this  sec- 
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tlon  had  reference  exduslvely  to  civil  reme- 
dies, and  affords  no  baaia  for  arrlying  at  the 
meaning  of  a  criminal  statute,  which,  under 
all  the  mles,  must  be  strictly  constnied«  To 
pursue  a  different  course  in  the  present  case 
would,  in  our  judgment,  directly  contrayene 
the  legislative  intention.  We  cannot  believe 
that  the  general  assembly  ever  contemplated 
that  the  act  for  which  the  accused  was  In- 
dicted should  render  him  a  criminal  Judg- 
ment reversed. 

SIMMONS,  a  J.,  not  presiding. 


(97  Ga.  625) 

FABiBLBS  T.  STATE. 
(Supreme  Oourt  of  Georgia*     Jan.  13;  1890.) 

HCSITCIDB— NbW  TBIAL— EXTRAORDISTABT 

Grounds. 

1.  Where,  after  the  adjourmnent  of  the  term 
at  which  a  criminal  trial  waa  had,  the  peraon 
convicted  filed  a  motion  for  a  new  trial,  upon  al- 
leged "extraordinary  groonda,"  although  ti^e 
judge  certified  to  the  correctness  of  reeitals  in 
the  motion  as  to  what  occurred  at  the  trial,  or- 
dered the  motion  and  the  brief  of  evidence  to  be 
filed,  and  granted  a  rule  nisi  calling  upon  the 
states  counsel  to  show  cause  wfay  the  motion 
should  not  be  granted,  these  facts  did  not 
amount  to  ah  adjudication  tliat  the  motion  was 
in  law  good  as  an  ''extraordinary"  motion,  or 
estop  the  jud^e,  upon  inyestigation  at  the  hear- 
ing, from  decidmg  tliat  it  was  not  good  as  such 
a  motion,  or  prevent  dismissing  it  for  the  reason 
that  it  could  not  be  legally  entertained  as  such. 

2.  Where  one  accused  of  crime  was  upon  Ills 
(rial  defended  by  an  attorney  at  law  appointed 
for  this  purpose  by  the  presiding  judge,  it  will, 
unless  there  be  clear  and  convincing  proof  to  the 
contrary,  be  presumed  that  this  attorney  did  his 
duty  in  the  premises,  and  properly  represented 
his  client 

3.  The  mere  facts  that  such  counsel  also,  by 
appointment  of  the  court,  defended  another  per- 
son jointly  indicted  and  tried  with  the  accused, 
it  being  perfectly  consistent  for  him  to  represent 
both,  and  that  he  faUed  to  move  for  a  new  trial 
or  to  take  the  case  to  the  supreme  court,  would 
not  constitute  grounds  upon  which  to  base  an 
'^extraordinary  motion"  for  a  new  trial  after  the 
adjournment  of  the  term  at  which  the  yerdict 
was  rendered;  it  not  appearing  that  there  was 
anything  to  prevent  moTing  for  a  new  trial  dur- 
ing such  term,  or  filing  a  bill  of  exceptions  to  the 
ruling  of  the  judge  within  the  time  prescribed 
by  hiw,  if  the  counsel  appointed  as  above  stated 
had  seen  proper  to  do  so. 

4LThe  facts  disclosed  by  the  record  in  the 
present  case  do  not  show  that  the  counsel  repre- 
senting the  accused  at  his  trial  neglected  any 
duty  imposed  upon  him,  or  that,  because  he  faU" 
ed  to  take  steps  to  have  the  yerdict  of  guilty 
reviewed,  he  improperly  ''abandoned''  the  case: 
and  there  was  no  error  in  dismissing  the  alleged 
"extraordinary  motion"  for  a  new  tnaL 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Twiggs  county; 
G.  O.  Smith,  Judge. 

Gus  Fambles  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

John  B.  Cooper  and  T.  R.  R.  Cobb,  for 
plaintiff  in  error.  Wm.  Eason,  Sol.  Gen.,  J. 
M.  Terrell,  Atty.  Gen.,  and  John  M.  Stubbs, 
Cor  the  State. 


SIMMONS,  G.  J.  1  It  appears  from  the 
record  that  WOllam  Nobles  was  killed  on 
June  21,  1895.  Elizabeth  Nobles,  his  wife. 
Debby  Nobles,  his  daughter,  Gus  Fambles, 
Mary  S.  Famoles,  and  Dalton  Joiner,  were 
arrested  and  charged  with  the  homicide. 
The  judge  of  the  superior  court  called  a  spe- 
cial term  of  the  court  for  their  trial,  and  at 
this  term,  Which  was  held  In  July,  1895,  they 
were  indicted  "for  murder.  On  account  of 
their  poverty,  the  accused  were  unable  to  em- 
ploy counsel;  and  the  court  appointed  two 
members  of  the  bar,  Messrs.  0.  R.  Warren 
and  W.  Oustis  Nottingham,  to  represent  them 
as  counset  The  accused  were  tried  Jointly, 
and  Elizabeth  Nobles.  Gus  Fambles,  and 
Mary  Fambles  were  found  guilty  of  murder. 
No  motion  for  a  new  trial  was  made  for  any 
of  the  accused.  At  the  next  regular  term, 
which  was  h»-ld  in  the  following  October, 
Elizabeth  Nobles  made  a  motion  for  a  new 
trial,  upon  alleged  "extraordinary  grounds"; 
and,  at  the  same  term,  Gus  Fkmbles,  through 
his  counsel,  Messrs.  John  R.  tk>oper  and 
Thomas  R.  R.  Cofab,  who  were  employed  sub- 
sequently to  the  trial,  made  a  similar  mo- 
tion. The  motion  of  Mrs.  loobies  is  dealt 
with  in  another  opinion.  When  the  motion 
of  Gus  Fambles  was  presented  to  the  jndge, 
he  approved  the  grounds  thereof  as  true  so 
far  as  they  related  to  what  occurred  upon 
the  trial  before  him,  ordered  the  motion  and 
the  brief  to  be  filed,  issued  a  rule  nisi  call- 
ing on  counsel  for  the  state  to  show  cause 
why  the  motion  should  not  be  g^ranted,  and 
granted  a  supersedeas  until  the  motion  could 
be  heard  and  disposed  of.  When  the  motion 
came  on  to  be  beard,  counsel  for  the  state 
moved  to  dismiss  it,  because  the  grounds  of 
the  motion  did  not  make  out  such  a  case  as 
would  authorize  the  court  to  hear  and  con-* 
sider  the  same  as  an  extraordinary  motion  for 
a  new  trial.  Ihe  motion  to  dismiss  wa^  sus- 
tained, and  to  this  ruling  the  defendant  ex- 
cepted. 

It  was  contended  by  his  counsel  in  the  argu- 
ment here  that  after  the  judge  had  certified 
to  the  correctneto  of  the  recitals  in  the  mo- 
tion, and  had  ordered  the  motion  filed,  etc., 
he  had  no  right  to  dismiss  the  motion  for  the 
reason  assigned  in  the  motion  to  dismiss;  in 
other  words,  that  these  acts  of  the  court 
amounted  to  an  adjudication  that  the 
grounds  were  sufficient,  and  the  court  was 
bound  by  this  judgment  We  do  not  agree 
with  counsel  that  these  acts  of  the  court  in- 
volved an  adjudication  that  the  motion  was 
sufficient  in  law  as  an  extraordinary  motion 
for  a  new  trial,  or  would  estop  the  judge, 
upon  investigation  at  the  hearing,  from  de- 
ciding that  It  was  not  good  as  such  a  mo- 
tion, or  prevent  dismissing  It  for  the  reason 
that  it  could  not  be  legally  entertained  as 
such.  In  approving  the  grounds  of  a  mo- 
tion for  a  new  trial,  and  granting  the  rule 
nisi,  the  judge  does  not  decide  as  to  the  suffl* 
dency  of  the  motion,  or  aa  to-  whether  It  fi 
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made  in  time.  He  decides  simply  whether 
the  recitals  of  fact  as  to  what  toolc  place  at 
the  trial  are  true.  At  the  hearing,  he  may 
determine  that  none  of  the  grounds  have 
any  merit  in  them;  or,  if  the  motion  has  ^ot 
been  made  and  filed  In  the  time  prescribed  by 
law,  he  may  dismiss  it,  although  he  has  ap- 
proved the  grounds  and  issued  the  rule  nisi. 
The  Code  provides  that  "all  applications  for 
a  new  trial,  except  in  extraordinary  cases, 
must  be  made  during  the  term  at  which  the 
trial  was  had"  (section  3719);  and  that,  ''in 
case  of  a  motion  for  a  new  trial  made  after 
the  adjournment  of  the  court,  some  good  rea- 
son must  be  shown  why  the  motion  was  not 
made  during  the  term,  which  shall  be  Judged 
of  by  the  court";  and,  "when  a  motion  for 
a  new  trial  has  not  been  made  at  such  term, 
no  motion  for  a  new  trial  from  the  same  ver- 
dict shall  ever  be  made  or  received  unless 
the  same  be  an  extraordinary  motion  or 
case,"  etc.  (section  3721).  This  motion  hav- 
ing been  made  after  the  adjournment  of  the 
term,  the  conrt,  under  these  sections  of  the 
Code,  had  the  right  to  determine  at  the  hear- 
ing whether  or  not  the  reasons  urged  therein 
were  sufficient  to  sustain  such  a  motion. 

2-4.  The  only  reasons  assigned  why  the  mo- 
tion was  not  made  during  the  term  were  that 
the  accused  did  not  have  the  benefit  of  coun- 
sel who  could  fairly  represent  him;  that  the 
counsel  assigned  to  him  were  assigned  also 
to  Mrs.  Nobles;  that  their  defenses  were 
inconsistent;  and  that,  after  the  verdict  and 
sentence,  his  counsel  did  not  consult  with 
him  as  to  the  making  of  a  motion  for  a  new 
trial,  but,  on  account  of  the  popular  feeling 
against  him,  abandoned  him,— abandoned  his 
case.  Attorneys  are  officers  of  court,  and 
such  officers  are  presumed  to  do  as  the  law 
and  their  duty  require  them.  When  an  at- 
torney is  appointed  by  the  court  to  defend  a 
person  accused  of  crime  who  is  unable  to  em- 
ploy counsel,  it  is  his  duty  to  do  so,  and  it 
is  to  be  presumed  that  he  will  discharge  his 
full  duty  in  the  premises.  It  is  also  to  be 
presumed  that  the  court,  in  appointing  coun- 
sel for  this  purpose,  will  appoint  attorneys 
who  have  sufficient  skill  and  learning  to  de- 
fend the  accused  properly.  Instances  in 
which  counsel  prove  unfaithful  to  the  duty 
thus  imposed  upon  them,  if  they  occur  at  all, 
are  very  exceptional.  Attorneys  are  gener- 
ally men  of  upright  character.  In  order  to 
be  admitted  to  practice,  they  are  required  to 
satisfy  the  court  that  they  are  of  good  moral 
character,  as  well  as  that  they  have  the  req- 
uisite learning.  The  writer  has  never  known 
an  instance  in  which  an  attorney  appointed 
to  defend  an  accused  person  haa  willfully 
abandoned  the  case,  and  failed  to  apply  for 
a  new  trial  where  such  an  application  ought 
to  have  been  made.  We  think  that,  before  a 
court  should  grant  a  new  trial  upon  the 
ground  that  counsel  have  failed  to  do  their 
duty  in  this  respect,  the^e  should  be  strong 
and  convincing  proof  to  overcome  the  pre- 


sun^)tion  to  the  contrary.  The  evidence  pre- 
sented to  the  trial  Judge  in  support  of  this 
motion  fails  to  show  that  the  counsel  repre- 
senting the  accused  neglected  any  duty  im- 
posed upon  them.  From  our  reading  of  the 
record,  we  think  they  might  properly  have 
concluded  that  there  was  no  sufficient  ground 
for  a  new  trial,  and,  where  this  is  so,  it  is 
not  the  duty  of  counsel  to  move  for  a  new 
trial  Why  should  counsel  obstruct  the  ad- 
ministration of  Justice,  and  occupy  the  time 
of  the  courts  with  such  motions,  when  there 
Is  no  reason  for  supposing  that  a  new  trial 
will  be  granted?  There  was  no  such  con- 
flict In  the  defense  of  Gus  Fambles  and  that 
of  Mrs.  Nobles  as  would  render  it  inconsist- 
ent or  improper  for  the  same  counsel  to  rep- 
resent both  when  tried  jointly.  So  far  as 
disclosed  by  the  record,  both  had  one  and 
the  same  defense.  It  is  true  that  Mrs.  No- 
bles appears  to  have  been,  as  contended  by 
counsel,  "a  keen,  shrewd  white  woman,"  and 
Fambles  an  ordinary  negro  farm  laborer; 
but  it  does  not  appear,  nor  was  it  claimed, 
that  Mrs.  Nobles,  by  duress  or  persuasion, 
caused  him  to  commit  the  crime.  The  testi- 
mony shows  that  he  did  so  in  consideration 
of  $10  paid  him  by  her.  Upon  the  whole, 
therefore,  we  are  satisfied  that  the  court  did 
not  err  in  dismissing  the  alleged  "extraordi- 
nary" motion  for  a  new  triaL  Judgment  af- 
firmed. 


(97  Ga.  €53) 


MILLBR  V.  STATU 


(Supreme  Court  of  Georgia.     Jan.  20,  1896.) 

WiTNTOS— ImPBACHMBNT— JxmORS  —  DlftQUALIVICA- 
TION  BT   KBLATION8HIF— HOMIOIDB-^EVffDBITOS 

— Dbolarations  OF  Third  Pbrson. 

• 

1.  Where  the  credibility  of  a  witness  was  open 
to  attack  because  upon  -a  previous  occasion, 
when  it  was  apparently  liia  duty  to  speak  out, 
he  had  not  discioBed  any  knowledge  whatever 
as  to  certain'  very  material  matters,  but  at  the 
trial  testified  that  he  did  have  knowledge  of  the 
same  on  the  occasion  referred  to,  it  was  com- 

getent  to  sustain  the  witness  by  proving  that 
e  kept  silent  on  that  occasion  because  he  was 
advised  to  do  do. 

2.  A  Juror  whose  deceased  wife  had  been  a 
second  cousin  of  the  accused  in  a  criminal  case 
was  not  disqualified  from  serving  on  the  trial 
thereof  unless  the  deceased  wife  left  issue;  and 
where,  on  such  trial,  the  state  alleged  the  in- 
competency of  the  Juror,  on  the  ground  that 
he  was  related  by  affinity  to  the  accused,  it  car- 
ried the  burden  of  showing  that  the  former  re- 
lationship was  stiU  subsisting,  by  proving  affirm* 
atiyely  tnat  the  deceased  wife  did  in  fact  leave 
issue. 

3.  It  was  error,  upon  the  trial  of  an  indictment 
for  murder,  to  admit  in  evidence  against  the  ac- 
cused declarations  made  by  a  third  person  be- 
fore the  homicide  was  committed,  which,  though 
uttered  in  the  presence  of  the  accused,  amounted 
at  most  to  no  more  than  an  implied  threat  by 
Uie  person  making  them  against  the  life  of  the 
deceased,  and  contained  nothing  tending  to  in- 
cariminate  the  accused,  or  call  for  a  repudiation 
of  them  upon  his  part,  and  whidi— there  beinc 
no  evidence  of  any  conspiracy  between  him  and 
the  declarant  to  comnut  the  mnrdert  nor  any 
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legal   reason  rendering  tKem   admiMdble--were 
totally  irreleyant  to  the  issue  on  trial. 

(Syllabiis  by  the  Ck^nrt) 

Error  from  superior  court,  Paulding  coun- 
ty; O.  O.  Janes,  Judge. 

Glabe  Miller  was  convicted  of  homicide, 
and  brings  error.     Reversed. 

The  following  to  the  official  report: 
dabe  Miller  and  Howard  Parton  were 
jointly  Indicted  for  the  morder  of  Wesley  H. 
Roberts.  They  severed.  Howard  was  tiled, 
convicted*  and  sentenced  to  life  ImprlacNi- 
ment,  and  hla  motion  for  a  new  trial  was 
overruled.  The  material  grounds  of  the  mo- 
tion are  sufficiently  apparent  from  the  opin- 
ion, excepting  those  referred  to  in  the  third 
division,  which  are  aa  follows:  Error  in  re- 
fusinfiT  to  ezdude,  on  motion  of  defendant,  the 
following  testimony  of  W.  J.  Parris:  •*!  was 
trying  to  advise  Howard  Parton  to  go  home 
and  work  with  his  father.  Work  was  scarce, 
and  bad  weather,  and  he  was  not  getting  any 
work  to  do.  And  he  just  said  he  would  go 
home,  or  go  home  to  his  father,  if  it  was  not 
for  one  or  two  things.  Miller,  the  defend- 
ant, was  present  at  the  time.  I  said,  'What 
is  Itr  He  said.  If  I  go  home,  there  is  two  or 
three  I  will  be  obliged  to  kill,'  or  bound  to 
km,  if  he  should  go  home.  Liza  Jane,  my 
daughter,  said,  'Howard,  if  I  was  to  guess, 
would  you  tell  me?'  He  said,  Tes.'  She  said. 
Is  Oscar  Campbell  one?'  He  said,  'Yes;  that 
Is  one';  and  she  guessed  two  or  three  more, 
—I  don't  recollect  wbo  they  were.  And  in 
this  talk  he  said:  There  is  old  Hogan  Rob- 
erts. The  damned  old  rascal  ought  to  have 
been  killed  several  years  ago.  He  don't  do 
anything  but  undermine  people.  He  runs  to 
Dallas,  and  undermines  people,  and  reports 
them  for  dealing  in  whisky  and  toatlng  con- 
cealed weapons.'  That  is  what  he  said  about 
Mr.  Roberts.  Clabe  Miller  turned  to  my  wife 
and  said,  'Mrs.  Parris,  did  you  ever  know 
anybody  to  get  rich  by  work?*  She  said:  'No, 
I  don't  know  that  I  did;  but  have  known  peo- 
pie  to  make  a  living  by  work.'  He  said,  'I 
am  not  able  to  make  a  living  by  work,  and 
there  is  a  living  here  on  this  earth  for  me, 
and  I  am  going  to  have  it'  That  is  all  I 
heard  Miller  say  in  my  presence."  Defendant 
moved  to  exclude  the  testimony  as  to  Par- 
ton's  sayings  to  Parris  on  the  ground  that  the 
evidence  failed  to  show  any  conspiracy  be- 
tween said  Parton  and  defendant,  and  for 
that  reason  Parton's  sayings  were  not  admis- 
sible on  the  trial  of  Miller:  Error  in  not  ex- 
cluding, on  motion  made  upon  the  ground  just 
stated,  the  following  testimony  of  Eliza  Par- 
ris: '7a,  he  commenced  talking  to  Howard, 
and  told  him  to  go  home  to  his  pa;  he  said  he 
thought  it  was  the  best  place  for  him;  and 
Howard  said  he  would  if  it  was  not  for  one 
thing.  He  said,  if  he  should  go  back  to  Hul- 
seytown,— he  called  it,— there  were  two  or 
tbree  he  would  be  bound  to  kill;  then  he  was 
leady  to  die.   I  said,  'Howard,  if  I  guess,  wiU 


you  tell  me^  He  said,  Tes,*  and  I  guessed 
Oscar  Campbell.  He  said,  yes,  he  was  one. 
I  guessed  Bill  Mosley.  He  said  nothing.  And 
I  never  thoughft  to  guess  anybody  else,  and 
be  never  said,  anyhow.  He  said:  'Old  Ho- 
gan Roberts,  the  damned  old  rascal!  he  ought 
to  have  been  killed  some  years  ago.  He  is 
always  ready  to  undermine  people,— report- 
ing them  for  toatlng  concealed  weapons  and 
selling  liquor.'  That  is  all  I  heard  him  say. 
Clabe  Miller  said  to  Ma,  'Mrs.  Parris,  did  you 
ever  know  a  poor  man  to  get  rich  by  work?' 
Ma  told  him,  no,  they  always  could  make  a 
good  living  if  they  tried.  He  said  he  was 
not  able  to  work,  and  there  was  a  living  here 
on  earth  for  him,  and  he  was  going  to  have 
it  That  is  all  I  heard  him  say.  The  time 
that  Miller  had  this  conversation  with  my 
mother  was  not  at  thc^  time  Parton  had  the 
conversation  with  fftther  and  me.  Miller's 
conversation  with  mother  was  that  eveiUng, 
and  Parton  talked  it  that  night  When  Mil- 
ler had  the  conversation  stated,  with  mother, 
Parton  was  sitting  over  there  in  the  comer. 
When  Parton  was  talking  that  night.  Miller 
was  there  in  the  room.  I  don't  know  wheth- 
er Miller  heard  Parton's  conversation  or  not 
I  guess  he  did,  but  I  don't  know."  Error  in 
charging  the  jury:  "The  statement  of  Parton 
is  not  evidence  against  Miller,  and  it  was 
only  admitted  without  objection,  but  objec- 
tion afterwards  made;  but  I  only  allow  it  to 
stay  in  to  explain  the  remark  of  Miller,  or 
remark  that  he  is  charged  to  have  made  from 
the  testimony  of  one  of  these  witnessesy—that 
tiiese  remarks  were  made  together.  If  these 
remarlcs  were  made  at  different  times,— if 
Parton  remarked  that  he  Intended  or  wanted 
to  kill  the  deceased,  or  that  the  deceased 
ought  to  be  killed,  or  anything  of  that  kind, 
at  (me  time,  and  Miller  made  any  remarks 
about  not  making  a  living  by  work,  or  any 
such  remartEs,  afterwards,  or  at  a  different 
time,— you  could  not  consider  it  all  in  this  In- 
vestigation. If  you  believe  that  these  re- 
marks were  made  at  different  times,  then  it 
ought  not  to  weigh  anything  against  Miller; 
and,  if  you  believe  that  these  remarks  were 
made  at  the  same  time,  it  is  only  admitted  to 
exi^ain  the  remarlcs  of  Miller.  And,  in  the 
same  connection,  what  Parton  said,  if  he  said 
anything  of  this  sort,  could  not  hurt  Miller, 
unless  Miller  assented  to  it  in  the  same  way." 
This  charge  Is  assigned  as  error,  because,  the 
evidence  failing  to  show  any  conspiracy  be- 
tween Parton  and  Miller,  or  that  they  were 
engaged  in  a  common  enterprise  against  the 
deceased,  of  any  character  whatever,  the  re- 
marlcs  of  Parton  were  not  evidence  against 
Miller  for  any  purpose  whatever,  and  because 
the  charge  as  to  the  purpose  of  the  admission 
of  said  remarks  of  Parton  is  an  expression  of 
an  opinion  by  the  court  that  a  connection  ex- 
isted between  the  rttnarfes  of  Parton  and  the 
remarks  of  Miller,  and  that  Parton's  rttnaiks 
would  explain,  or  tend  to  explain,  tlie  le* 
marks  of  Miller. 
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Washlnirton  &  Moon^  W.  E.  Splnks,  and  J. 
J.  Northcutt,  for  plaintiff  in  error.  W.  T. 
Roberts,  Sol.  Oen.,  J.  M.  Terrell,  Atty.  Gen., 
and  A.  li,  Bartlett,  for  the  State. 

LUMPKIN,  J.  1;  The  evidence  in  this  case 
discloses  the  perpetration  of  a  terrible  assas- 
sination. W.  H.  Roberts  was  shot  and  kill- 
ed in  his  own  house,  at  night,  while  sitting  by 
hl0  fireside  in  the  presence  of  his  family. 
Two  persons  (the  plaintiff  in  error,  Clabe 
Miller,  and  another)  were  indicted  for  the 
murder.  The  material  question  at  issue  upon 
the  trial  of  Miller  was  one  of  identity,— 
whether  or  not  he  waB  one  of  the  persons 
who  actually  committed  or  participated  in 
the  homicide.  A  daughter  of  the  deceased 
testified  at  the  trial  that  on  the  night  of  the 
killing  she  recognized  the  accused  as  one  of 
her  father's  assailants.  It  was  shown  that 
on  a  previous  occasion,  when  the  circumstan- 
ces were  such  as  to  render  it  incumbent  on 
her  to 'disclose  what  she  knew  as  to  the  iden- 
tity of  the  ];>er8on  or  persons  by  whom  her 
father  was  murdered,  she  remained  silent. 
This  fact,  unexplained,  would  undoubtedly 
have  left  her  credibility  open  to  attack,  and 
the  court  therefore  very  proj)er]y  allowed  her 
to  testify  that  she  had  maintained  silence  on 
the  previous  occasion  referred  to  because  she 
was  advised  to  do  so.  Indeed,  it  appears 
that  her  father,  before  dying  from  the 
wounds  inflicted  upon  him,  had  enjoined  her 
to  pursue  this  course. 

2.  At  the  trial,  one  Johnson,  after  he  had 
qualified,  and  had  been  accepted  by  both  the 
state  and  the  accused  as  a  juror,  stated  that 
his  first  wife,  who  was  dead,  was  a  second 
cousin  of  the  accused.  The  court,  over  the 
objection  of  the  latter,  directed  that  the  juror 
go  off  for  cause.  It  did  not  appear  whether 
or  not  the  deceased  wife  left  issue.  Under 
these  facts,  the  court  erred  in  holding  that 
the  juror  was  incompetent  The  general  rule 
is  that  relationship  by  afiSnity  is  dissolved  by 
the  death  of  either  party  to  the  marriage 
which  created  the  affinity,  provided  the  de- 
ceased party  left  no  issue  living.  Thomp.  & 
M.  Jur.  p.  181;  Dearmond  v.  Dearmond,  10 
Ind.  191.  '^Affinity  is  a  principal  ground  of 
Challenge,  either  to  the  array  or  to  the  polls, 
and  it  continues  if  there  be  issue  of  the  mar- 
riage." Vannoy  v.  Givens,  23  N.  I.  Law,  201. 
See,  also,  Gain  v.  Ingham,  7  Oow.  478,  and 
note  at  the  bottom  of  page  479.  The  state 
having  set  up  the  incompetency  of  the  juror, 
carried  the  burden  of  proving  that  the  former 
relationship  between  him  and  the  accused 
was  still  subsisting,  by  proving  affirmatively 
that  the  deceased  wife  left  issue.  State  v. 
Shaw,  3  Ired.  534,  and  authorities  there  cited. 

8.  The  main  ground  upon  which  we  rest 
our  judgment  granting  a  new  trial  in  this 
case  is  stated  in  the  third  headnota  We 
have  directed  the  reporter  to  set  forth  the 
evidence  which  we  there  ruled  was  improper- 
ly admitted.    A  perusal  of  it  will  show  that 


it  ought  to  have  been  rejected^^and  the  note 
in  question  sufficiently  discloses  the  ccHrrect- 
ness  of  our  judgment  in  holding  it  InadmiBfll- 
ble.    Judgment  reversed. 


(97  Qa.  706) 
GEORGIA   RAILROAD  &  BANKING   CO'. 
V.  CLARKB. 
(Supreme  Court  of  Georgia.     Feb.  7,  1J896.) 

RjUI^ROAD  TlOKB^^-CONaTBUOTION. 

Lin  con^troing  a  qiecial  contract  embodied 
in  a  railroad  ticket,  and  limiting  the  purchaser^* 
rights,  language  of  uncertain  or  doubtfol  mean- 
ing should  generally  be  taken  in  its  strongest 
sense  against  the  company  by  which  the  ticket 
was  issued  and  sold,  and  in  favor  of  the  par- 
cliaser. 

2.  If  the  meaning  of  the  contract  embraced  in 
the  ticket  below  described  is  not,  plainly  and  un< 
equivocaUy,  that  which  is  there  ascribed  to  it, 
the  same  result  is  properly  reached  by  the  ap- 
plication of  the  above-stated  rule  of  construction. 

3.  A  railroad  ticket  entitling  a  designated  per- 
son to  a  stated  number  of  single  continuous  trips, 
for  each  of  which  a  separate  coupon  is  attached, 
"between"  two  specified  stations,  and  stipulat- 
ing that  "passage  shall  be  taken  only  on  such 
trains  as  stop  at  the  above-named  stations,"  and 
also  that  **this  ticket  shall  be  good  only  for  con- 
tinuous trips  between"  these  stations,  confers 
upon  that  person,  upon  siftrendering  one  of  the 
coupons,  the  right  to  ride  from  an  mtermediate 
station  to  either  of  the  two  stations  mentioned 
in  the  ticket,  or  from  either  of  those  stations  to 
the  intermediate  station,  provided  he  boards  a 
passenger  train  which,  upon  its  regular  schedule, 
stops,  not  only  at  the  two  specified  stations,  but 
at  the  intermediate  station  also. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Dekalb;  H.  C 
Jones,  Judge. 

Action  by  Ernest  F.  Clarke  against  the 
Georgia  Railroad  &  Banking  Company. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

J.  B.  &  Bryan  Gumming  and  M.  A.  Candler, 
for  pUintifl  in  error.  Clarke  &  Lowe  and 
Arnold  &  Arnold,  for  defendant  in  error. 

LUMPKIN,  J.  1.  The  rule  of  oonetmctlon 
announced  in  the  first  headnote  is  in  accord 
with  common  sense.  The  principle  upon 
which  it  is  based  was  well  recognised  at  com- 
mon law,  and  is  abundantly  supported  by 
precedent.  This  principle  was  invoked  in  the 
recent  cases  of  Railroad  Co.  v.  Mitchell,  92 
Ga.  77, 18  S.  E.  290,  and  RaihxMLd  Co.  v.  Bua- 
sey,  95  Ga.  5S4,  23  8.  B.  207.  Those  cases,  it 
is  true,  deal  with  the  construction  of  regula- 
tions prescribed  by  railroad  companies  for 
the  government  of  their  employes;  but  the 
reasoning  upon  which  they  are  founded  ia 
alike  applicable  to  the  construction  of  tickets 
sold  and  issued  by  such  companies.  It  may 
be  fairly  presumed  that  one  who  himself 
writes  or  prepares  a  written  contract  in 
which  be  is  interested  will  be  sure  to  use  lan- 
guage which  he  conceives  is  best  adapted  to 
secure  to  himself  the  full  benefit  of  every* 
thing  he  could  claim  under  the  agreement 
the  writing  is  Intended  to  evidence.    It  is 
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therefore  allowable  end  Just,  at  the  Instance 
of  the  opposite  party,  to  seas  critically  the 
phiaseology  employed.  It  can  hardly  be 
doubted  that,  before  placing  on  sale  tickets  of 
the  kind  which  the  plaintiff  In  the  present 
case  purchased,  the  form  to  be  used  wa« 
carefully  prepared  and  ddibecately  adopted 
by  the  company.  There  being  a  presumption 
that  this  f  onn  was  thoroughly  considered,  the 
tickets  (in  the  language  of  Chief  Justice 
Bleclkley,  on  page  83,  92  Ga.,  and  page  202,  18 
8.  E.)  "ought  to  be  construed  more  strongly 
against  the  party  who  made  them  and  adopt- 
ed them  than  against  one  who  merely  assent- 
ed to  and  agreed  to  be  bound  by  them  when 
they  were  presented  to  him  as  a  basis  of  con- 
tract" This  is  obviously  right  for  the  addi- 
tional reason  that  as  the  purchaser  had  noth- 
ing whaterer  to  do  with  preparing  the  ticket, 
and  had  no  voice  in  the  wording  of  it,  it  was 
his  right  to  claim  under  it  the  benefit  of  the 
strongest  interpretation  which  could  be  made 
in  his  favor.  Certainly,  it  was  his  undoubted 
right  to  insist  that  the  words  used  in  the  tick- 
et should  be  taken  in  their  plain  and  literal 
signiflcance,  and  not  extended  by  mere  im- 
plication. 

2.  It  is,  perhaps,  hardly  necessary  in  the 
present  case  to  Invoke  the  rule  of  construc- 
tion we  have  above  discussed;  but.  If  there 
is  any  doubt  as  to  the  meaning  of  the  con- 
tract in  the  ticket,  the  application  of  this 
rule  relieves  the  case  of  all  difficulty. 

3.  The  ticket  In  question  entitled  the  plain- 
tiff to  a  stated  number  of  continuous  trips  be- 
tween Atlanta  and  Covington,  and  the  con- 
tract embraced  in  the  ticket  stipulated  that  it 
should  be  good  only  for  continuous  trips  be- 
tween these  stations,  and  provided  passage 
should  be  taken  on  such  trains  only  as  stop- 
ped at  the  points  designated.  The  extent  of 
the  restriction  really  imposed  by  this  last 
stipulation  was  that  the  holder  of  the  ticket 
had  no  right  to  demand  that  a  train  should  be 
stopped  at  any  Intermediate  station  between 
Atlanta  and  Covington  for  the  purpose  of  al- 
lowing him  to  board  it  or  to  leave  it  in  case 
he  happened  to  be  riding  thereon.  So,  the 
only  question  really  at  issue  is:  Could  he,  up- 
on this  ticket,  ride  upon  a  train  from  a  sta- 
tion between  Atlanta  and  Covington,  where  it 
l^d  stopped,  and  at  which  he  had  boarded  it, 
to  either  of  the  terminal  points?  A  similar 
question,  though  not  directly  involved  in  this 
case,  would  be:  Could  he  ride  on  the  ticket 
from  Atlanta  or  Covington  to  an  intermedi- 
ate station,  at  which  the  train  he  had  taken 
stopped,  irrespective  of  the  contract  between 
the  company  and  himself?  The  solution  of 
both  or  either  of  these  questions  depends  sim- 
ply upon  the  proper  answer  to  the  inquiry:  Is 
a  ride  from  a  station  situated  between  Atlan- 
ta  and  Covington,  to  either  of  these  places,  a 
ride  ''between  Atlanta  and  Covington"? 
Plainly  and  literally,  It  is.  The  railroad  ex* 
tends  from  Atlanta  to  Covington.  Atlanta  is 
In  Mie  dizection  from  the  moving  train,  and 
Covington  in  the  opposite.    The  trade  is  be^ 
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tween  theM  two  points,  and  the  ride  Is  tak- 
ing place  upon  that  tradL  This  is  as  much  a 
ride  between  Atlanta  and  Covington  as 
would  be  the  case  If  the  passenger  got  on  the 
train  at  one  of  these  points,  and  rode  all  the 
way  through  to  the  other.  This  the  plaintiff 
was  undoubtedly  entitled  to  do  under  the 
ticket;  and  the  greater  right  necessarily  in- 
cludes the  less*  via.  to  ride  a  portion  of  the 
distance  only,  in  the  absence  of  express  re- 
striction to  the  contrary.  Although  entitled 
to  ride  the  whole  distance  upon  tendering  one 
of  the  coupons  of  his  ticket,  why  could  he  not 
waive  or  relinquish  this  right  in  part,  and  ac- 
cept only  a  portion  of  the  ride  his  coupon 
called  for?  So  far  as  we  can  perceive,  the 
exercise  of  this  privilege  could  work  no  pos- 
sible harm  or  inconvenience  to  the  railroad 
company.  The  nearest  case  in  point  we  have 
been  able  to  find  upon  the  subject  is  that  of 
Auerbach  v.  RaQroad  Co.,  89  N.  Y.  281,  which 
sustains  our  present  decision,  both  as  to  the 
rule  of  construction  appropriate  in  a  case  of 
this  kind  and  as  to  its  application  to  the 
fkcts  presented.    Judgment  afOxmed. 

(97  Oa.  802) 
PAKK8  V.  OSKAMP  et  aL 
(Supreme  Court  of  Qeorgia.     Feb.  29,  1890.) 
Action  on  fAccouNT— Sputtino  Causbs. 

1.  Where  one  sold  to  another,  on  credit,  two 
bills  of  merchandise  on  different  days,  in  two 
consecntive  months  of  the  same  year,  the  pre- 
sumptioD,  in  the  absence  of  any  proof  to  the  * 
contrary,  was  that  the  demand  arismg  upon  the 
two  sales  constituted  one  entire  and  indivisible 
account  In  favor  of  the  seller  against  the  pur- 
chaser; and,  this  being  so,  the  former  could  not 
divide  the  same  into  two  seoarate  accounts, 
predicated,  respectively,  upon  the  two  sales,  so 
as  to  bring  actions  thereon  within  the  jurisdic- 
tion of  a  justice's  court 

2.  Where  two  such  actions  were  brought,  and 
a  plea  ta  abatement  for  want  of  jxuisdictlon  was 
filed,  the  burden  of  proof  was  upon  the  plaintiff 
to  show  that  the  two  alleged  accounts  were  not 
one  and  the  same  account,  but  that  they  arose 
upon  distinct  and  separate  tianaactiona. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Richmond  coun- 
ty; B.  H.  Callaway,  Judge. 

Sepa^te  actions  by  Oskamp,  Noltlng  &  Co. 
against  Sugene  H.  Parks,  in  magistrate's 
court  There  were  Judgments  for  plaintiffs, 
and  defendant  sued  out  a  writ  of  certiorari 
to  the  superior  court,  where  it  was  overruled, 
and  he  brings  error.    Reversed. 

S.  P.  Garlington,  for  plaintiff  in  error.  P. 
W.  Capers,  for  defendants  in  error. 

SIMMONS,  C.  J.  Two  suits  were  brought 
by  Oskamp,  Noltlng  &  Co.  against  Parks,  in 
a  magistrate's  court,— one  upon  an  open  ac- 
count for  merchandise  sold  to  the  defendant 
on  April  28,  1893;  and  the  other  for  $40.39, 
for  merchandise  sold  to  him  on  May  1,  1893. 
The  defendant  entered  in  each  case  a  plea  to 
the  jurisdiction,  averring  that  the  two  actions 
were  on  one  and  the  same  account;  that  the 
plaintiffs  had  unlawfully  divided  the  same; 
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that  the  snm  exceeded  $100,  and  was  beyond 
the  .Jurisdiction  of  the  ma^strate's  coart;  and 
that  the  superior  court  of  Richmond  county 
bad  jurisdiction.  In  support  of  the  pleas, 
the  defendant  put  In  eyidence  the  two  state- 
ments of  account.  The  pleas  were  oremiled, 
and  Judgments  rendered  In  favor  of  the  plain- 
tiffs, upon  testimony  that  the  defendant  had 
admitted  his  Indebtedness  to  them  in  the 
amount  sued  for  in  each  action.  The  defend- 
ant took  the  case  by  certiorari  to  the  superi- 
or court,  alleging  that  the  magistrate  erred 
in  "dismissing"  the  pleas  to  the  Jurisdiction, 
and  giving  Judgment  in  favor  of  the  plain- 
tiffs. The  certiorari  was  overruled,  and  the 
defendant  excepted. 

Where  sales  of  merchandise  are  made  at 
different  times  by  one  person  to  another,  and 
credit  extended  therefor,  the  question  wheth- 
er the  several  items  are  to  be  considered  as  a 
single  running  account,  or  whether  they  are 
to  be  treated  as  forming  separate  accounts, 
so  that  separata  actions  may  be  maintained 
thereon,  is  one  of  agreement  or  understand- 
ing, express  or  implied,  to  be  determined  by 
the  ordinary  mode  of  business,  or  by  direct 
agreement  of  the  parties.  Where  no  such 
agreement  or  understanding  appears,  tne 
whole  should  be  treated  as  constituting  an 
entire  and  indivisible  account;  the  presump- 
tion in  such  cases  being  "that  an  agreement 
existed,  in  pursuance  of  which  the  plaintiff, 
for  a  definite  period  of  time,  or  at  the  will  of 
both  parties,  was  to  furnish  goods,  •  •  • 
and  that  the  amount  due  under  the  agree- 
ment should  constitute  but  one  cause  of  ac- 
tion." "Generally,  where  a  creditor  seeks  to 
recover  two  or  more  Judgments  for  items  of 
indebtedness  due  him  when  the  first  action 
was  brought,  he  must  show  some  reason  why 
such  indebtedness  should  be  treated  as  di- 
visible." 1  Freem.  Judgm.  f  230,  and  cases 
cited.  Certainly,  this  is  so  where  the  sales 
are  by  a  merchant  to  a  customer,  and  con- 
sist of  two  bills  of  merchandise  sold  within 
three  days  of  each  other,  as  was  the  caae 
here.  It  does  not  appear  from  the  evidence 
in  the  record  that  there  was  any  agreement 
that  the  two  biUs  should  be  treated  as  sepa« 
rate  accounts,  and  nothing  appears  from 
which  such  an  agreement  can  be  inf^red. 
It  follows  that  the  court  below  erred  in  over- 
ruling the  certiorari.    Judgment  reversed* 


(97  Ga.  798) 
PETERSON  V.  GEORGIA  RAILROAD  & 

BANKING  CO. 
(Supreme  Court  of  Georgia.     Feb.  29,  1896.) 

Ijimitatiom  of  Actions— Accrual  of  Cause  or 
Action— Computation. 
Following  the  rule  for  computing  time  laid 
down  by  this  court  in  the  cases  of  Jones  v. 
Smith.  28  Ga.  41,  English  v.  Osbum,  59  Ga. 
892.  Barrett  v.  Devine.  00  Qa.  632,  and  Rail- 
road Oo.  V.  Carson,  70  Ga.  888,  which  rule 
was  discussed  and  recognized  In  the  case  of 
Blifch  V.  Brewer,  83  Ga.  333,  9  S.  E.  837,  an 
action  brought  on  the  24th  of  October,  1808,  for 
Injories  to  the  person  alleged  to  have  been  sus- 


tained on  October  24,  1891,  was  barred  by  the 
statute  of  limitatioDs  (Code,  |  8060),  and  there* 
fore  properly  dismissed  on  demurrer* 
(Syllabus  by  the  Court) 

Error  from  city  oofort  of  Richmond;  W.  F. 
Eve,  Judge. 

Action  by  Bas  Peterson  against  the  Georgia 
Railroad  &  Banking  Company.  Judgment  for 
defendant,  and  ptointiff  Mngs  error.  Af- 
firmed. 

Boykln  Wright,  for  plaintiff  in  error.  Job. 
B.  &  Bryan  Gumming,  for  defendant  in  error. 

LUMPKIN,  J.  The  alleged  cause  of  action 
set  forth  in  the  plaintiff's  declaration  was  an 
injury  to  his  person  inflicted  on  the  24th  day 
of  October,  1891.  The  action  was  brought  on 
the  24th  of  October,  1893,  and  the  only  ques- 
tion for  our  determination  is  whether  or  not 
the  plaintUTs  right  of  action  is  barred  by  the 
statute  of  limitations,  under  section  3060  of 
the  Code,  which  provides  that  actions  for  in- 
juries done  to  the  person,  excepting  injuries 
to  the  reputation,  shall  be  brought  within  two 
years  after  the  right  of  action  accruea  This 
question,  if  an  open  one  in  this  state,  would 
not  be  altogether  free  from  difficulty;  but,  in 
principle,  it  has  been  definitely  settled,  we 
think,  by  previous  adjudications  of  this  court. 
It  is  proper  to  remarlL,  in  the  first  place,  that 
a  right  of  action  "accrues"  as  soon  as  the 
party  is  entitled  to  apply  to  the  proper  tri- 
bunal. Aug.  Lim.  (6th  Ed.)  fi  42.  It  can 
scarcely  be  doubted  that  the  plaintiff  in  this 
case  might  properly  have  filed  his  declaration 
against  the  defendant  on  the  vefy  day  be  re- 
ceived the  injuries  of  which  he  comi^ains. 
If,  then,  the  computation  of  time  is  to  be  made 
from  that  day,  more  than  two  years  had 
elapsed  before  he  filed  his  action.  In  Jones 
V.  Smith,  28  Ga.  43,  it  was  said  that,  copi- 
mencing  with  the  28th  of  November,  six 
months  would  be  out  at  the  end  of  the  27th  of 
the  following  May.  In  BngUsh  v.  Ozbazn,  60 
Ga.  392,  it  was  held  that  full  three  months 
had  elapsed  from  the  2d  of  January  to  the  2d 
of  the  ensuing  April.  A  similar  ruling  was 
made  in  Barrett  v.  Devine,  60  Ga.  632,  in 
which  it  was  decided  that  from  June  12th  to 
S(v>tember  12th  more  than  three  months  had 
elapsed;  and  this  decision  is  cited  approvijo^' 
ly  in  Railroad  v.  Qetrson,  70  Ga.  388,  in  which 
it  was  held  that  the  period  of  time  elapsing  be- 
tween October  12,  1880,  and  January  12,  1881, 
was  more  than  three  months.  In  all  of  these 
cases,  save  that  in  59  Ga.,  the  question  was 
whether  or  not  a  writ  of  certiorari  had  be^i 
sued  out  in  time.  All  of  them  are  cited,  and 
the  basis  of  computation  employed  ther^n  rec- 
ognized as  correct,  in  Blitch  v.  Brewer,  83 
Ga.  336,  337,  9  S.  £.  837.  That  case  turned 
upon  the  proposition  that  a  suit  oould  not  be 
brought  upon  a  promissory  note  on  the  day 
upon  which  it  became  due,  and  Chief  Justice 
Bleckley  very  clearly  points  out  the  distinc* 
tlon  between  the  case  then  under  consideiation 
and  those  previously  decided.  He  says  the 
latter  are  not  "applicable  to  the  question  now 
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before  us,  for  the  reason  that  certiorari  can 
be  brought  upon  a  Judgment  or  verdict  upon 
the  same  day  of  its  rendition;  whereas  we 
think  that,  in  the  absence  of  an  express  de- 
mand and  refusal,  no  action  can  be  brought  up- 
on an  ordinary  promissory  note  until  the  day 
after  its  maturity."  It  would  seem,  there- 
fore, following  the  rule  above  announced,  that, 
as  the  i^aintiff  had  the  right  to  sue  on  the 
day  he  was  injured,  the  computation  of  time 
against  him  should  begin  on  that  day.  We 
are  aware  that  there  is  a  contrariety  of  opinion 
in  other  jurisdictions  as  to  the  proper  method 
of  computation  to  be  adopted  in  such  cases, 
but  the  law  for  us  has  been  settled.  In  Rex 
V.  Adderley,  2  Doug.  463  (cited  in  section  44  of 
the  above  edition  of  Angel  on  Limitations), 
the  rule  was  laid  down  that,  "where  the  com- 
putation of  time  is  to  be  made  from  an  act 
done,  the  day  on  which  such  aiii  act  is  done 
is  to  be  included.*'  See,  also,  13  Am.  &  Eng. 
Enc.  IiQw,  p.  72,  citing  Bank  v.  Waterman,  26 
Conn.  324,  In  which  it  was  held  that  "when 
the  injury,  however  slight,  is  complete  at  the 
time  of  the  act,  the  statutory  period  then  com- 
mences."   Judig:ment  affirmed. 


(97  Ga.  692) 
FLANNBRY  et  aL  v.  HIGHTOWBR  et  aL 
(Supreme  Court  of  Georgia.     Dec.  13,  1885.) 

IKJOXOTION    against    TKB8PA88-~SUFFICIBKCr    OV 

Pi<AiN'TiFP'9  Possession— Advbrsb  Possession— 
BuFFiciENCT— Question  op  Pact— Attornment 
»T  Tenant— Wii,L8— Identity  of  Propertt  Db- 

▼ISED— QUIBTINO  TiTLB— SUFFIOIBMOT  OF  PLAIN- 
TIFF'S Title. 

1.  Eyen  as  against  a  wrongdoer,  an  injunction 
will  not,  at  the  suit  of  a  stranger  to  the  title  or 
possession,  issae  to  restrain  a  trespass  and  stay 
waste  about  to  be  committed  by  cutting  timber 
upon  land;  and  one  is  such  a  stranger  who  nei- 
ther claims  the  legal  title  or  the  nght  of  pos- 
session theremider,  nor  is  in  the  actual  posses- 
sion of  the  premises,  or  some  part  thereof,  by 
himself  or  another,  under  such  claim  of  right 
as  might  ripen  into  a  title  by  prescription. 

2.  A  mere  entry  upon  premises,  followed  by 
the  erection  of  a  house  and  the  inclosure  of  a 
small  portion  of  the  land,  eren  where  the  orig- 
inal entry  was  under  color  of  title,  when  unac- 
companied by  an  actual  occupancy,  is  not  such 
a  pnor  possession  as  that,  if  the  improvement  be 
destroyed  by  fire,  the  person  so  entering  can,  by 
iaxK>f  of  such  prior  entry  only,  maintain  as 
against  any  person  a  petition  to  enjoin  the  com- 
mission of  trespass  thereafter  about  to  be  com- 
iiiitted  by  cutting  the  timber  growing  upon  such 
land.     In  such  a  case,  the  sub  modo  right  ac- 

Smred  by  such  entry,  as  against  eren  a  wrong- 
oer,  extends  only  to  the  improrement  made, 
and  creates  in  him  no  title,  legal  or  equitable,  to 
any  portion  of  the  premises  covered  by  such  color 
of  title.  It  would  be  otherwise  were  the  entry 
followed  by  occupancy. 

3.  Whether  or  not  the  cultivation  of  a  turpen- 
tine farm  upon  a  tract  of  land  is  such  an  occu- 
pancy as  may  be  the  basis  of  a  prescriptive  title 
to  the  land  itself  is  a  question  of  fact,  dependent 
upon  the  character  of  the  possession,  the  extent 
01  the  visible  signs  of  occupancy,  and  its  con- 
tinuance; and  a  charge  is  not  erroneous  which 
submits  such  question  for  the  consideration  of  a 
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.  One  who  enters  as  a  lessee  of  timber  for 
turpentine  purposes,  in  subordination  to  the  ti- 
tle of  another,  oan  neither  attorn  to  a  third  per- 
son, nor,  by  accepting  a  concurrent  lease  from 


such  third  person,  otherwise  reecfnise  a  daim 
of  the  la^er  adverse  to  that  of  his  original 
lessor,  without  first  surrendering  to  him  the  pos- 
session; and  therefore,  while  the  possesnon  of 
such  a  lessee  codtinoes,  it  is,  in  contemplation  of 
law,  in  right,  and  inures  to  the  benefit,  of  him 
under  whom  he  originally  entered. 

5.  A  devise  of  **ali  of  one's  estate,"  or  of  a 
certain  '^plantation,"  described  as  being  in  a 
given  county,  is  not  void  for  uncertainty;  and 
extrinsic  evidence  is  admissible  to  show  that  a 
particular  tract  constituted  a  component  part  of 
the  land  intended  to  be  embraced  within  such 
general  descriptive  terms. 

d.  A  decree  of  cancellation  can  only  be  had  at 
the  suit  of  one  holding  the  perfect  legal  or  stat- 
utory title,  and  against  an  outstanding  claim  of 
title  which  operates  as  a  cloud  upon  that  of  the 
rightful  owner.  Hence,  even  though  a  plaintiff 
fail  in  his  action,  for  the  want  of  a  perfect  title, 
a  defendant  may  not,  upon  the  prayer  of  a  cross 
bill,  obtain  a  decree  of  cancellation  as  against 
the  plaintiff,  unless  he  show  a  perfect  title  in 
himself.  By  evidence  of  possession  only,  or  of  an 
inchoate  prescription,  he  may  defeat  a  recovery 
by  the  plaintiff;  but  such  evidence  does  not  en- 
title him  to  the  extreme  affirmative  relief  afford- 
ed by  the  canoellation  of  the  plaintiff's  evidence 
of  title. 

7.  The  verdict,  upon  the  substantial  merits  of 
the  case,  was  right  in  so  far  as  it  fotmd  gener- 
ally for  the  defendants:  but  the  finding  of  the 
jury  that  the  deeds  of  the  plaintiffs  be  delivered 
up  for  cancellation  was  without  evidence  to  sup- 
port it,  and  contrary  to  law.  Direction  is  there- 
fore given  that  the  judgment  denying  the  motion 
for  a  new  trial  be  affirmed,  but  that  the  verdict 
and  decree  be  amended  in  the  court  below  in  ac- 
cordance with  the  view  above  indicated,  and  the 
costs  of  this  writ  of  error  be  taxed  against  the 
defendants  in  error. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dodge  county; 
O.  0.  Smith,  Judge. 

Action  by  John  Flannery  &  Co.  against  J. 
W.  Hightower  and  others.  There  was  a  de- 
cree for  defendants,  and  plaintiffs  bring  er- 
ror.   Affirmed  with  directions. 

Ds  Lacy  &  Bishop,  for  phiintifl  in  error. 
£3.  A.  Smith  and  D.  M.  Roberts,  for  defend- 
ant in  error. 

ATKINSON,  J.  Flannery  &  Co.  filed  a  pe- 
tition in  Dodge  superior  court  against  High- 
tower  et  aL  to  restrain  them  from  cutting 
the  tiinber  growing  on  certahi  lots  of  land 
in  that  county.  The  plaintiffs  alleged  that 
they  were  the  owners  of  the  lots,  claiming 
title  under  and  by  virtue  of  certain  deeds. 
Their  paper  title  originated  in  a  deed  from 
Nicholas  Rawlins  to  McVay  &  Choate,  dated 
January  17,  1882,  and  from  the  latter  through 
a  succession  of  conveyances,  which  appear 
to  be  regular,  to  John  Fhinnery  &  Co.,  by 
deed  dated  21st  day  of  May,  1886.  In  addi- 
tion, plaintiffs  based  their  claim  of  title  upon 
a  claim  of  prior  possession,  alleging  that  they 
had  actual  prior  possession  of  the  lots  of  land 
in  dispute  by  means  of  a  building  erected  there- 
on about  the  year  1887  or  1888,  and  before  any 
of  the  timber  was  boxed  for  turpentine  pur- 
poses, and  before  there  was  any  kind  of  posses- 
sion thereof,  by  any  person  whatever;  that  they 
had  constructed  and  pUiced  a  fence  around 
said  building,  the  same  being  a  dwelling 
houaeb  and  were  preparing  to  coBtlnue  and 
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enlarge  said  ImproTements^  when  the  house 
and  bnildlngs  were  burned  and  destroyed  by 
some  persons  unknown;  that  thereafter  thej 
followed  up  the  possession  abore  referred 
to,  by  leasing  the  land  for  the  purpose  of 
having  the  same  worked  for  turpentine  pur- 
poses, and  by  putting  persons  In  possession 
of  said  land  who  are  now  in  the  actual  pos- 
session of  said  lots,  clearlxig  and  Improylng 
them.  PlaintilTs  amended  their  petition,  by 
charging  one  WiUiam  Ragan  as  a  co-defendr 
ant  with  liie  original  defendants,  and  as  a 
confederate,  aiding  and  abetting  them  in  their 
wrongful  act  The  original  defendants  filed 
an  answer  to  the  petition,  denying  that  Flan- 
nery  &  Go.  were  the  owners  of  the  lots  of 
land,  or  that  they  had  ever  been  in  posses- 
sion of  either  of  the  lots;  not  admitting  that 
the  plaintiffs  had  leased  the  property  for  tur- 
pentine purposes  to  J.  A.  Williams  &  Co.; 
denying  that  Williams  &  Co.  worked  the  tim- 
ber for  turpentine  purposes  under  such  a 
lease;  but  alleging,  on  the  contrary,  that  Wil- 
liams &  Co.  had,  previous  to  any  lease  which 
they  may  have  accepted  from  Flannery  & 
Co.,  leased  the  two  lots  of  land  and  timber 
thereon  for  turpentine  purposes  from  Lloyd 
Smith,  and  that,  under  and  by  virtue  of  this 
latter  lease,  they  had  entered  and  boxed  the 
timber  for  turpentine  purposes,  and  were  In 
possession  under  such'  lease  at  the  time  they 
accepted  the  alleged  lease  from  Flannery  & 
Co.  The  defendants  further  claimed  that 
they  entered  upon  the  land  in  the  right  of  J. 
W.  Hlghtower,  in  his  capacity  as  receiver  of 
the  Empire  Lumber  Company,  which  latter 
company  claimed  its  right  of  entry,  and  to 
cut  the  timber,  under  and  by  virtue  of  a  lease 
from  William  Ragan,  in  whom,  it  was  al- 
leged, was  the  true  legal  title  to  the  premises, 
and  not  in  the  plaintiffs.  William  Ragan 
filed  a  petition,  praying  that  he  be  made  a 
party,  alleging  that  Hightower,  the  receiver 
of  the  Empire  Lumber  Company,  being  in 
possession  in  subordination  to  his  title,  he  was 
bound  upon  his  warranty,  and  therefore  de- 
sired to  be  a  party.  He  was  made  a  party;  al- 
leged (1)  that  he  held  title  to  the  property  un- 
der and  by  virtue  of  a  chain  of  title  originat- 
ing in  one  Jcmes  Graham,  who,  on  the  1st 
day  of  March,  1859,  conveyed  to  Lloyd 
Smith.  (2)  Possession  of  Lloyd  Smith  dur- 
ing his  lifetime,  and  at  his  death  by  his  ten- 
ants, Williams  &  Co.,  who  boxed  and  worked 
the  timber  on  said  two  lots  of  land  under  a 
lease  from  the  said  Lloyd  Smith,  bearing 
date  January  22,  1887.  (3)  The  will  of  Lloyd 
Smith,  bequeathing  the  land  to  Eliza  J.  Smith 
during  her  life  or  widowhood,  and  at  her 
death  or  marriage  to  William  Ragan.  (4)  A 
deed  from  Eliza  J.  Smith  to  William  Ragan. 
Thereafter  William  Ragan  amended  his  cross 
petition  filed  in  the  case,  alleged  that  the 
plaintiffs'  claim  of  title  to  the  land  in  dis- 
pute was  a  cloud  upon  his  title;  prayed  that 
the  plaintiffs  be  perpetually  enjoined  from 
further  Interfering  with  him  in  his  posses- 
sion of  the  land,  or  from  further  HBiming 


title  thereto,  and  that  their  deed  be  declared 
nuU  and  void,  and  be  canceled. 

Upon  the  trial  of  the  issues  made  In  the 
cause,  under  the  pleadings  above  outlined, 
the  plaintiffs  introduced  the  following  docu- 
mentary evidence,  to  wit:  (1)  Warranty  deed 
from  Nicholas  Rawlins  to  McVay  &  Choate, 
to  lots  of  land  Nos.  10  and  U  In  Nineteenth 
district  of  Dodge  county,  dated  January  17, 
1882,  consideration  ?400,  recorded  ^lay  10, 
1882.  (2)  Mortgage,  with  power  of  sale,  pub- 
lic or  private,  from  McVay  &  Choate  to  John 
Flannery  &  Co.  on  said  lots  of  land  and  other 
property  therein  described,  dated  May  4, 
1882,  to  seeing  four  promissory  notes  of  same 
date,  for  $3,000  each,  recorded  May  13,  1882, 
and  constituting  John  Flannery  &  Co.  attor- 
neys In  fact  for  McVay  &  Choate.  (3)  Deed 
from  John  Flannery  &  Co^  as  attorneys  in 
fact  for  McVay  &  Choate,  to  Patrick  F.  Glea- 
son,  to  said  lots  and  other  property  therein 
described,  dated  September  30, 1885,  consider- 
ation $850,  and  transfer  thereof  from  P.  F. 
Gleason  to  John  Flannery  &  Co.,  dated  May 
31,  1886,  for  value  received;  said  deed  and 
transfer  recorded  August  9,  1886.  (4)  Lease 
from  John  Flannery  A  Co.  to  J.  A.  Williams 
&  Co.  to  said  lots  10  and  11  in  Nineteenth  dis- 
trict for  turpentine  purposes,  for  two  years 
from  February  17, 1890,  and  recorded  March 
1,  1892.  (5)  The  wild  Isind  and  general  tax 
digest  of  Dodge  county  for  the  years  1875  to 
1887,  Inclusive,  showing  that  I^oyd  Smith 
never  returned  either  of  said  lots  10  <»  11  in 
Nineteenth  district  for  taxation  in  any  year 
during  the  period  covered  by  said  digests, 
though  he  returned  other  lands  and  property, 
and  showing,  further,  that  said  lots  10  and 
U  were  return^  for  taxation  during  said 
period  by  Nicholas  Rawlins,  McVay  &  Choate, 
and  John  Flannery  &  Co.,  respectively. 
Walker,  a  witness  for  the  idaintlfls,  testified: 
'^hat  he  was  acquainted  with  th«  lots  is 
question;  had  known  them  8  or  10  years; 
first  saw  them  in  1882  or  1883  or  1884.  It 
was  then  pine  land,  with  timber  on  It,  and  no 
one  living  on  it  Never  saw  any  possession 
on  it  only  what  I  put  on  it  before  it  was  box- 
ed. I  had  a  building  put  on  it,  on  No.  U,  I 
think.  I  got  David  Darsey  to  put  It  there 
by  contract  for  John  Flannery  &  Co.  That 
was  near  two  years  before  it  was  boxed. 
The  house  was  burned  down  soon  after  It 
was  built  No  one  lived  In  it  Don't  know 
who  burned  It  We  had  nothing  but  very 
little  fencing  around  there.  That  was  before 
the  boxing.  J.  A.  Williams  ahd  Co.  boxed 
both  lots.  The  Empire  Lumber  Company 
cut  part  of  the  timber.  I  saw  the  tlmb^  on 
the  ground,— 50,000  or  60,000  feet  A  great 
deal  of  it  was  hauled  off.  Bass  and  Bryan 
are  In  possession  of  these  two  lots  now,  and 
have  been  nearly  two  years.  They  went  in 
since  this  suit  They  have  a  fence  on  the  land, 
and  are  cxiltivatlng  it  I  sold  it  to  them  as 
the  agent  of  John  Flannery  &  Co.,  and  gave 
thdm  a  contract  to  make  them  a  title  if  we 
recov^  In  this  suit-  I  had  the  bouse  built 
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on  the  land.  Nobody  ever  tired  In  It  It 
was  burned  soon  afterwards.  There  was  a 
Uttle  fencing.  None  of  It  was  erer  cultl- 
TEted."  Morgan  testified  for  the  plaintiffs: 
•rrhat  about  ten  years  ago  he  went  to  the 
two  lots  in  controversy,  to  trace  the  lines. 
At  that  time  the  land  had  not  been  boxed. 
He  went  there  with  lioyd  Smith.  He  was 
not  In  possession,  and  was  not  setting  up  any 
claim  to  these  two  lots  at  that  time,  but  told 
me  they  belonged  to  Choate  and  Flannery.*' 
Johnson  testified  for  the  plaintiff:  "I  have 
known  the  lots  in  controversy  for  five  or  six 
or  seven  years.  They  were  then  not  boxedr 
They  were  original  forest,  and  no  improve- 
ments on  them.  We  had  a  house  built  on 
them  afterwards  by  Mr.  Walker,  agent  for 
Flannery  &  Co.  I  suppose  it  was  on  the 
Ibie  between  10  and  11.  I  did  not  see  it  It 
was  burned  when  I  went  out  there.  I  saw 
the  remains.  That  was  before  the  land  was 
boxed.  Flannery  &  Co.  had  a  deed  to  the 
land,  and  put  it  in  the  hands  of  Walker  to 
look  after,  as  well  as  other  lands  in  the  ad- 
joining county  and  in  this  county.  Flannery 
&  Co.  paid  taxes  on  these  lands,  and  looked 
after  them,  to  see  whether  they  were  in- 
truded on,  and  to  see  that  the  timber  was 
taken  care  of.  Walker  went  there  with  me. 
I  saw  Lloyd  Smith  occasionally  when  he  was 
living.  Had  a  conversation  with  him  at 
Eastman  about  these  two  lots.  The  first 
time  I  met  him  was  in  the  store  of  W.  F. 
Harrell.  He  was  a  partner  of  Mr.  Harrell's 
who  introduced  me  to  him.  I  learned  in  the 
conversation  that  Mr.  Smith  had  been  living 
a  good  while  in  the  19th  district,  and  had 
lands  in  that  district  As  we  owned  lots  10 
and  11  in  tlmt  district,  I  proposed  to  Mr. 
Smith  to  sell  them  to  him.  He  said:  1  have 
got  plenty  of  land,  and  don't  want  to  buy.  I 
have  got  as  much  land  as  I  want'  He  did 
not  set  up  any  claim  to  these  two  lots.  These 
lots  have  since  been  boxed  for  turpentine  pur- 
poses. When  I  went  out  there,  I  saw  the 
remains  of  the  house  that  had  been  burned. 
I  went  out  there  two  or  three  times.  We 
paid  Walker  for  building  the  house,  who  was 
our  agent  to  build  the  house.  The  house  was 
built  on  the  line  of  the  two  lots.  It  was  a 
log  house.  I  made  the  lease  for  Flannery  & 
Co.  to  J.  A.  Williams  &  Co.  I  think  we  had 
information  then  that  Williams  &  Co.  had 
leased  the  land  from  Lloyd  Smith.  J.  A.  Wil- 
liams represented  J.  A.  WlUlams  &  Co.  Mr. 
Carson,  of  the  firm,  was  the  man  we  nego- 
tiated the  contract  with.  I  think  we  then 
had  Information  that  it  had  been  leased,  and 
that  J.  A.  Williams  &  Co.  had  the  manage^ 
ment  of  it  We  did  not  get  the  information 
from  Williams  A  Co.  Don't  remember  what 
they  said  at  the  time.  They  have  not  paid 
for  the  lease.  They  are  waiting  untQ  this 
litigation  is  settled  to  pay  ns.  They  are  per- 
fectly solvent,  and  could  give  a  sight  check 
that  would  be  honored  at  any  time." 

The  defendants  hitroduoed  the  following 
^OGumentaiy  evidence:  (1)  Deed  from  James 


Graham  to  Lloyd  Smith  to  lots  10  and  11  in 
the  Nineteenth  district  of  Pulaski  county, 
dated  March  1,  1850,  consideration  $100,  re- 
corded in  Dodge  county,  September  22, 1887. 
(2)  Lease  from  Lloyd  Smith  to  J.  A.  Wil- 
liams Sc  Co.  for  said  two  lots  for  turpentine 
purposes,  for  a  term  of  three  years,  to  com- 
mence when  the  timber,  is  boxed,  dated  Jan- 
uaiy  22,  1889,  consideration  |300.  (3)  Will 
of  Lloyd  Smith,  dated  January  29, 1890,  who 
devised  as  follows:  "I  give  and  bequeath  to 
my  wife,  Eliza  J.  Smith,  my  entire  estate 
during  her  widowhood;  and  ail  of  my  prop- 
erty, both  real  and  personal,  I  devise  to  her 
during  her  natural  life  if  she  remain  unmar- 
ried and  a  widow.  Said  property,  all  of 
which  I  now  bequeath  and  can  mention,  is 
aa  follows:  One  plantation,  known  as  the 
old  'Lloyd  Smith  Plantation';  ^  *  •  also, 
the  Darsey  plantation;  and  all  other  lands 
are  included  herein  which  I  bequeath  and 
devise  as  herein  mentioned,  and  said  planta- 
tions, being  in  the  19th  district  of  Dodge 
coimty.  And  if  eftie  does  marry,  and  is  no 
longer  a  widow,  I  desire  all  of  my  property 
herein  mentioned,  and  all  I  own,  both  real 
and  personal,  to  go  to  William  Ragan  and 
his  heirs,  which  I  devise  all  my  property,, 
both  real  and  personal."  (4)  Deed  from  Eli-' 
za  J.  Smith  to  William  Ragan,  dated  No- 
vember 21,  1891,  and  recorded  November 
27,  1891,  which  conveyed  as  follows:  "All 
her  life  interest  and  title  as  convey^  by  the 

will  of  Lloyd  Smith,  dated  on  the day 

of  February,  1890,  now  of  record  in  the  ordi- 
nary's office  of  Dodge  county,  to  the  real  and 
persona]  property  therein  mentioned  and  de- 
scribed, except  certain  property,  which  prop- 
erty so  excepted  having  been  this  day  deeded 
by  William  Ragan  to  Mrs.  Eliza  Jane  Smith, 
in  consideration  of  her  surrender  of  her  In- 
terest, right  and  life  estate  to  all  the  proper- 
ty under  the  will  of  Lloyd  Smith,  deceased, 
made  in  February,  1890,  and  recorded  in  the 
ordinary's  office;  and  the  said  Bliza  J.  Smith 
conveys  all  of  said  real  and  personal  proper- 
ty not  herein  excepted  to  the  said  party  of 
the  second  part,  as  fully  and  completely  de- 
scribed In  the  will  of  said  Lloyd  Smith,  de- 
ceased, and  deeds  held  in  his  name."  Wil- 
liam Ragan  testified:  "The  deed  from  EHlza 
Jane  Smith  to  myself  was  intended  to  con- 
vey these  two  lots  of  land,  and  the  land  in 
dispute  is  part, of  the  land  conveyed  to  me  in 
the  deed,  and  by  the  will  of  Lloyd  Smith.  I 
signed  the  lease  from  Lloyd  Smith  to  J.  A 
Williams  &  Co.  as  a  subscribing  witness,  and 
saw  the  other  witness  sign  it  and  saw  Lloyd 
Smith  make  his  mark  there.  Walter  Hart- 
man  signed,  'J.  A.  Williams  ft  Co.*  They 
boxed  the  timber  under  that  lease.  The 
lease  was  made  In  the  fall,  and  it  was  boxed 
in  the  spring  following.  lioyd  Smith  died  in 
1890.  He  was  lo  possesion  then.  He  had 
it  boxed  for  turpentine  under  the'  lease. 
These  lots  were  wild  in  the  woods  l>efore 
they  were  boxed.  No  house  on 'them  that  I 
knew  oL    Think  I  would  have   known  If 


374 


25  SOUTHSASTBRN  RBPORXER. 


(Ga. 


there  had  been.  Iliere  was  no  cleared  land. 
Can't  tell  whether  any  house  was  ever  built 
on  It  or  not.  If  there  was,  I  did  not  see  it. 
Suppose  I  have  known  the  lots  10  or  20 
years,  eyer  since  I  was  a  yearling  boy.  Lloyd 
Smith,  in  his  life,  paid  taxes  on  it,  and 
leased  it  to  J.  A«  Williams  &  Co.  They  boxed 
it  all,  I  think;  boxed  one  lot  that  year,  and 
that  fall  they  boxed  the  other.  Uoyd  Smith 
was  a  poor  scril}e»  and,  while  he  could  write 
his  name,  he  generally  signed  his  name  to 
notes,  and  to  other  papers  he  made  his  mark. 
I  was  in  possession  when  the  suit  was 
brought"  Hightower,  sworn  for  the  defense, 
testified :  "Hosford  had  bought  this  timber 
before  I  knew  anything  about  it.  I  was 
operathig  the  Empire  Mill,  as  receiver  in  the 
case  of  Kiser  et  aL  v.  Empire  Lumber  Co.  et 
al.  We  had  to  buy  timber  to  opei*ate  it. 
Hosford  bought  timber,  and  it  was  paid  for 
in  the  office.  Hosford  was  acting  under  me 
as  receiver.  We  paid  Ragan  $70.25.  We 
were  to  pay  Ragan  fifty  cents  per  1,000  feet 
for  the  timber.  Hosford  bought  the  timber 
before  this  suit,  under  orders  from  me  to  buy 
timber.  There  was  $91.25  in  all  paid  Ragan. 
The  timber  is  not  all  cut  We  were  enjoined. 
Hosford  was  authorized  to  buy  timber  from 
Tlagan  or  Flanneiy  either."  Hosford,  for  the 
defense,  testified  to  the  same  effect.  It  was 
admitted  tliat  Hightower  was  appointed  re- 
ceiver by  the  court,  and  that  he  was  author- 
ized to  bvy  timber  for  the  purpose  of  carry- 
ing on  a  sawmill  business.  J.  A.  Williams, 
*  sworn  as  a  witness  for  the  defendant,  testi- 
fied: "I  Imow  the  lots  in  question.  I  boxed 
them  for  turi)entine  purposes  for  J.  A.  Wil- 
liams &  Co.,  one  lot  in  the  spring  of  1S80,  and 
the  other  in  the  fall  of  the  same  year.  We 
leased  it  from  Lloyd  Smith.  We  boxed  them 
before  the  lease  from  Flannery  &  Co.  to  J.  A. 
Williams  &  Co.  It  was  wild  land  when  I 
boxed  it  If  there  was  any  clearing  on  it,  I 
did  not  see  it.  I  saw  no  indications  of  It 
If  there  was  any  deadening,  I  never  saw  it 
We  remained  in  possession  under  LJoyd 
Smith's  lease  four  years.  We  were  in  pos- 
session when  he  died.  T.  A.  Williams,  J.  P. 
Williams,^  and  J.  A.  G.  Carson  compose  the 
firm  of  J.*  A.  Williams  &  Co.  The  lease  from 
Flannery  &  Co.  was  made  in  Savannah;  the 
signature  is  Carson's  writing.  I  knew  of  the 
lease  some  time  afterwards.  They,  J.  P. 
Williams  and  Carson,  knew  of  the  Lloyd 
Smith  lease  at  the  time  they  took  lease  from 
plaintiffs.  I  think  it  was  1887  I  first  knew 
of  the  land.  I  think  some  time  after  that  I 
saw  a  shanty  on  it,  but  don't  remember  see- 
ing it  after  1887.  Don't  know  who  put  it 
there.  It  was  close  about  the  line  between 
10  and  IL  It  was  afterwards  burned.  I  saw 
Mr.  Daney  up  there.  Uoyd  Smith  had  no 
possession  except  the  turpentine  trees.  Tur- 
pentine possession  is  boxing  the  trees  in  win- 
ter, and  working  them  in  summer.  WorktMl 
them  3  or  4  years.  We  commence  about  this 
season,  and  work  them  until  October.  Have 
to  go  there  In  the  fall,  and  rack  around  the 


trees,  to  protect  the  boxes  from  fire.  From 
March  to  Octol)er  it  takes  about  one  chipper 
to  the  lot,  and  one  dipper  to  two  lots.  They 
are  /there  all  the  time.  Woodsman  is  there. 
They  haul  the  gum  out,  chip  it  every  week, 
dip  it  about  every  four  weeks.  Unless  he  is 
a  blind  man,  it  is  not  possible  to  go  through 
a  lot  of  land  that  has  been  turpentined  with- 
out seeing  that  it  is  being  used  for  turpen-  * 
tine  purposes,  and  any  improvements  that 
might  be  made  on  it  We  chip  the  trees 
about  five  feet  from,  the  ground.  The  faces 
of  the  boxes  are  about  14  inches  on  large 
trees,  and  10  inches  on  small  trees.  By  box- 
hig,  we  mean  cutting  a  notch  in  the  tree  with 
an  ax,  to  hold  the  turpentine.  By  dipping, 
we  mean  going  over  it  every  week,  and  gath- 
ering the  crude  turpentine  in  boxes.  By  hack- 
ing, we  mean  cutting  a  fresh  streak  from 
the  tree,  which  we  take  off  with  a  hack  with 
low  boxes,  and  a  puller  with  high  boxes. 
That  cuts  a  streak  in  the  side  of  the  tree  14 
inches  wide  and  5  feet  high.  In  a  very  large 
tree  we  cut  as  maziy  as  5  boxes.  In  a  small 
tree  we  generally  average  about  two  boxes. 
I  gave  Lloyd  Smith  a  draft  for  $300  for  the 
lease  from  him  for  the  t>eo  lots."  Witness 
knows  nothhig  about  the  consideration  of  the 
Flannery  &  Co.  lease.  Witness  worked  No,  11 
4  years  and  No.  10  3  years;  paid  Ragan  for 
the  fourth  year. 

1.  In  the  case  of  Nethery  v.  Payne,  71  Ga. 
370,  this  court. recognizing  the  general  rule 
prevailing  in  courts  of  equity  touchin/^  the 
power  of  such  courts,  by  injunction,  to  re- 
strain trespass  and  stay  waste,  has  stated  the 
rule  broadly  to  be:  "It  may  be  laid  down  as 
a  general  rule  that  equity  will  not  restrain 
waste  except  upon  unquestionable  evidence 
of  the  plaintiff's  title;  nor  will  equity  inter- 
fere by  injunction  to  prevent  waste  when 
plaintiff's  title  is  not  dear;  and,  when  there 
is  grave  doubt  whether  an  action  at  law 
could  be  sustained  for  the  alleged  waste.  It  is 
proper  to  refuse  the  injunction."  This  rule 
is  a  simple  recognition  of  the  general  prin- 
ciple that  one  is  not  entitled  to  invoke  the 
extraordinary  powers  of  a  court  of  equity  un- 
less he  can  establish  in  a  manner  satisfactory 
to  the  law  the  fact  that  he  will  suffer  an  ir- 
reparable injury  in  his  estate.  Unless  the 
estate  be  his,  he  can  suffer  no  injury,  and, 
unless  the  title  be  in  him,  there  is  no  estate: 
and  hence,  in  the  absence  of  title  to  the  prop- 
erty upon  which  the  trespass  is  about  to  be 
committed,  the  courts  cannot  extend  to  him 
any  aid,  and  will  not  at  his  suit  interfere 
to  inquire  whether  another  who  Is  in  posses- 
sion and  enjoyment  of  the  estate  be  rightfully 
so  or  not  If  such  other  person  be  a  wrong- 
doer,—a  mere  trespasser,— it  can  be  a  matter 
of  no  concern  to  one  who  is  not  hiTngeif  the 
owner,  and  who  has  no  Interest  in  the  estate, 
resting  either  upon  absolute  title  or  such  a 
possession  as  may  amount  to  an  inchoate  pre- 
scription. A  person  in  possession  under 
color  of  title,  or  in  the  actual  possession  of 
premises^  though  he  be  nl^  the  owner  of  tli» 
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strict  legal  tltie,  If  his  possession  be  not  In 
good  faith,  might  he,  under  certahi  drcum- 
stances,  entitled  to  maintain  a  petition  for 
injunction  against  a  bare  trespasser,  who  was 
himself  insolvent,  and  who  conld  not  answer 
in  diunages  for  his  wrongful  act  in  Interfering 
with  a  person  holding  snch  possession.  But,  If 
a  person  be  a  stranger  both  to  the  title  and 
possession,  then  injunction  will  not  Issue  at 
his  Instance  to  restrain  a  trespass  or  to  stay 
waste  about  to  be  conmiltted  upon  land  oc- 
cupied by  another;  and  if  such  person  nei- 
ther claims  the  legal  title  or  the  right  of  pos- 
session thereunder,  nor  Is  in  the  actual  pos- 
session of  the  premises,  or  some  part  thereof, 
by  himself  or  another,  under  such  a  claim 
of  right  as  might  ripen  into  a  prescription, 
he  cannot  be  other  than  a  strapger  to  the 
title  or  possession.  Tbe  Institution  of  a  suit 
by  such  person  would  be  wholly  gratuitous, 
and  courts  of  equity  will  not  grant  relief  up- 
on the  prayer  of  such  a  Tolunteer. 

2.  In  the  present  case,  it  appears  tirom  the 
evidence  that  the  plaintiffs,  under  Color  of 
title,  entered  upon  the  premises  In  dispute, 
and,  upon  the  line  between  the  two  lots, 
erected  a  small  house,  and  made  a  smidl  in- 
dosure,  including  a  very  small  portion  of 
each  of  said  tracts  of  land.  The  house  was 
never  occupied  by  them,  or  any  person  for 
them.  Soon  after  its  erection,  and  before  its 
occupancy,  it  was  destroyed  by  fire,  and  with 
it  the  indoBure  surrounding  it  The  plain- 
tiffs do  not  claim  the  legal  title  to  the  prem- 
ises, but  rest  their  title  to  the  land  upon  a 
prescription  based  upon  this  entry;  and,  up- 
on the  f&ith  of  such  prescription,  they  pray 
an  Injunction  against  the  defendants,  who 
claim  likewise  to  have  entered  under  a  pre- 
scriptive title.  An  actual  possession  of  some 
portion  of  a  tract  of  land  Is  Indispensable 
to  the  creation  of  a  title  by  prescription.  It 
is  the  outward  visible  sign  of  occupancy,  and 
not  the  mere  Intention  to  occupy,  which, 
coupled  with  an  entry  in  good  faith,  consti- 
tutes the  elements  of  a  prescriptive  title.  A 
mere  entry,  unaccompanied  by  an  actual  oc- 
cupancy, is  no  possession  at  all.  It  Indicates 
a  purpose  to  occupy,  which  purpose.  If  car- 
ried Into  actual  execution  by  a  continuous 
occupancy  for  the  period  of  time  prescribed 
by  law,  will  give  a  prescriptive  title;  but.  If 
the  possession  itself  be  discontinued,  the  per- 
son entering  cannot,  by  proof  of  such  prior 
entry  only,  maintain  against  another  person  a 
petition  to  enjoin  the  commission  of  a  tres- 
pass thereafter  about  to  be  committed  by 
cutting  the  timber  growing  upon  such  land. 
In  such  a  case  the  right  acquired  by  such 
entry,  even  as  against  a  wrongdoer,  extends 
only  to  the  improvement  actually  made.  Of 
course,  whether  rightfully  or  wrongfully,  if 
one  build  a  house  upon  the  land  of  another 
for  the  purpose  of  occupying  It,  and  a  stran- 
ger should  come  along  and  destroy  the  house, 
while  the  builder  of  the  house  would  have  no 
title  to  the  land  and  no  title  to  the  house 
as  against  the  true  owner,  he  would  still,  as 


against  a  mere  wrongdoer,  be  entitled  to  the 
possession,  and  would  be  entitled  to  recover, 
as  against  such  wrongdoer,  any  damages  for 
his  Interference  with  that  possession.  But  a 
mere  entry  under  color  of  title,  if  the  entry 
be  not  prosecuted  or  supplemented  by  an 
actual  occupancy,  would  give  no  right  in 
favor  of  the  person  entering  agaln^  any  oth- 
er person  who  mi^t  likewise  choose  to  enter 
upon  the  land.  The  sul)  mode  title  of  one 
squatter  In  actual  occupancy  will  prevail 
against  the  dalm  of  another  one  who  at- 
tempts to  squat;  and  hence  that  rule  of  law 
recognized  by  our  Code,  that  a  plaintiff  in  eject- 
ment may  recover  the  premises  in  dispute  up- 
on his  prior  possession  alone,  against  one  who 
subsequently  acquires  possession  of  the  land 
by  mere  entry,  and  without  any  lawful  right 
whatever.  It  will  be  ol>served,  however,  that 
the  right  of  the  plaintiff  to  recover  In  such 
a  case  Is  dependent  upon  bis  prior  possession, 
and  does  not  arise  upon  his  prior  entry  only. 
In  the  present  case,  had  the  original  entry 
of  the  plaintiffs  been  followed  up  by  subse- 
quent occupancy  and  possession,  they  might 
have  prevailed  against  one  who  sought  to 
enter  under  no  better  title;  but  their  mis- 
fortune is,  they  are  in  the  position  of  show- 
ing no  title  to  the  hind  in  dispute,  either  by 
title  or  possession. 

3.  The  defendants  claimed  a  prescriptive  ti- 
tle to  the  premises,  based  upon  an  occupancy, 
evidenced  by  a  continuous  working  of  the  tim- 
ber growing  upon  the  land  In  dispute  for  tur- 
pentine purposes;  and,  upon  the  question  as  to 
whether  or  not  an  occupancy  of  such  a  char- 
acter could  be  the  basis  of  a  prescriptive  title, 
the  court  charged  the  jury  as  follows:  "If 
you  find  from  the  testimony  that  this  land  was 
used  for  turpentine  purposes  by'  the  defend- 
ant Bagan,  and  that  was  such  use  and  occu- 
pation of  it,  under  this  provision  of  the  law, 
which  is  so  notorious  as  to  attract  the  atten- 
tion of  every  adverse  claimant,  and  so  exclu- 
sive as  to  prevent  actual  occupation  by  an- 
other,—if  you  find  from  the  testimony  that 
the  cultivation  of  the  trees  for  turpentine  pur- 
poses; that  the  land  was  boxed,  or  that  the 
timber  was  boxed;  that,  for  a  considerable 
portion  of  the  time  during  the  year,  they  chip- 
ped and  hacked,  and  the  bands  were  continu- 
ally dipping  tuipentine  from  the  trees,  and  the 
employes  were  hauling  the  turpentine  away; 
and  that  the  trees  were  racked  around  to  pro- 
tect them  from  fire,— I  charge  you  that  this 
would  be  actual  possession,  if  you  find  it  to  be 
true."  Exception  was  taken  to  this  charge, 
as  amounting  to  an  expression  of  an  opinion 
upon  the  weight  of  the  evidence.  While  we  do 
not  entirely  approve  the  exact  form  of  ex- 
pression employed  by  the  circuit  judge,  we  are 
not  prepared  to  say  that  this  charge  violates 
the  provision  of  our  Ck)de  against  the  expres- 
sion of  an  opinion  by  the  circuit  judge  upon 
the  evidence  submitted  in  a  case.  It  will  be 
observed  that  the  charge  of  the  court  first  sub- 
mits to  the  jury  the  question  as  to  whether 
the  land  was  used  for  turpentine  purposes  by 
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the  defendant  Ragan,  and  whether  such  use 
and  occupation  of  it,  under  the  proYislons  of 
the  law,  were  so  notorious  as  to  attract  the  at- 
tention of  every  adverse  claimant,  and  so  ex- 
clusive as  to  prevent  actual  occupation  by  an- 
other. If  this  were  true,  that  would  be  an 
Actual  occupation  of  the  premises;  and  the 
mere  fact  that  the  judge  thereafter  enumerates 
in  |iis  charge  certain  circumstances  which 
might  indicate  an  actual  occupancy  or  posses- 
sion is  not  erroneous,  In  view  of  his  correct 
statement  of  the  general  proposition  left  to  be 
determined  by  the  jury  from  the  evidence.  • 
The  question  as  to  whether  or  not  a  posses- 
sion was  held  under  such  circumstances  as  to 
be  the  basis  of  a  preecrlptive  title  is  always  a 
question  of  fact  for  the  jury,  and  our  law 
does  not  undertake  to  say  what  amounts 
to  actual  possession,  except  in  so  far  as  it  says 
that  actual  possession  Uf  evidenced  by  indo- 
sure  or  cultivation.  Inclosure  and  cultiva- 
tion are  specific  acts,  indicating  occupancy  of 
the  premises;  but  occupancy  may  be  eviden- 
ced by  means  other  than  inclosure  or  cultiva- 
tion, for  the  same  section  of  the  Code  provides 
that  any  use  and  occupation  of  the  premises 
which  are  so  notorious  as  to  attract  the  atten- 
tion of  every  adverse  claimant,  and  so  exclu- 
sive as  to  prevent  actual  occupancy  by  an- 
other, will  be  sufficient  upon  which  to  found 
a  title  by  prescription.  Whether  or  not  the 
cultivation  of  a  turpentine  farm  upon  a  tract 
of  land  is  such  an  occupancy  and  so  notorious 
is  a  question  ol  fact,  dependent  upon  the  char- 
acter of  acta  relied  upon  to  constitute  such  a 
possession.  In  determining  this  question,  the 
jury  are  to  look  to  what  are  the  visible  signs 
of  occupancy.  In  the  present  case,  according  to 
the  evidence,  as  it  is  disclosed  by  the  record, 
it  appears  that  every  pine  tree  upon  the  tract 
of  land  available  for  that  purpose  had  been 
boxed  and  worked  for  turpentine  purposes; 
that,  in  the  process  of  boxing,  hacking,  dip- 
ping, scraping,  and  racking  round  the  trees, 
there  was  scarcely  a  day  in  the  year  upon 
which  there  was  not  some  servant  of  the  de- 
fendants actually  employed  upon  this  tract  of 
land,  at  wotk  in  such  a  manner  as  to  indicate 
to  the  most  casual  observer  a  purpose  upon 
the  part  of  the  person  in  possession  to  appro- 
priate the  land  to  his  own  exclusive  use,  rather 
than  as  indications  of  mere  predatory  inva- 
sions of  the  property  by  a  casual  trespasser. 
Upon  this  evidence,  the  court  submitted  to  the 
jury  the  question  as  to  whether  such  occupan- 
cy was  so  notorious  as  to  attract  the  attention 
of  every  adverse  claimant,  and  so  exclusive  as 
to  prevent  actual  occupation  by  another;  and 
we  think  that  the  evidence  not  only  justified 
the  instruction  of  the  court  upon  that  point, 
but  Justified  a  finding  by  the  jury  of  such  an 
occupancy  in  accordance  with  the  instruction. 

4.  It  appears  from  the  record  in  this  case 
that  Williams  &  Co.  entered  upon  the  prem- 
ises in  dispute  under  a  written  lease  from 
Lloyd  Smith,  and  boxed  the  timber  for  tur- 
pentine purposes  under  such  lease;  that  there- 
after, without  surrendering  the  property  to 


their  lessor,  they  accepted  a  lease  from  the 
plalntiflffl  in  this  case,  and  continued  to  work 
the  timber  thereafter  under  both  leases.  Up- 
on this  possession  of  Williams  &  Co.,  claiming 
them  as  their  tenants,  the  plaintilfs  seek  to 
found  a  prescription.  We  think  this  cannot 
be  allowed,  for,  Williams  &  Co.  having  entered 
under  and  in  subordination  to  the  title  of 
Lloyd  Smith,  their  possession  was  his  posses- 
sion until  a  formal  surrender  by  them  to 
him.  No  rule  of  law  is  better  settled  than 
that  a  tenant  cannot  atone  to  a  person  other 
than  his  landlord;  and.it  would  be  a  strange 
anomaly  if  Williams  &  Co.,  entering  un- 
der the  lease  from  Lloyd  Smith,  could,  by 
the  acceptance  of  a  concurrent  lease  from 
these  plahitiifs,  recognize  such  a  claim  of 
the  latter  as  to  make  their  possession  un- 
der such  lease  superior  to  that  of  their  orig- 
inal lessor.  We  are  constrained  to  hold,  then, 
that,  so  long  as  Williams  S^  Co.  remained 
in  possession  without  surrendering  to  the  orig- 
inal lessor,  their  possession  was  the  posses- 
sion of  such  original  lessor.  It  is,  in  contem- 
plation of,  law,  in  his  right,  and  inures  to  his 
benefit,  and  to  the  benefit  of  those  who  hold 
under  him. 

6.  Upon  the  trial,  the  wUl  of  Lloyd  Smith 
was  offered  in  evidence,  and  was  objected  to, 
upon  the  ground  that  the  devise  to  Eliza  J. 
Smith,  under  whom  these  defendants  claim, 
if  Intended  to  convey  the  property  in  ques- 
tion, was  void,  because  of  uncertainty.  This 
objection  was  overruled,  and  the  will  admit- 
ted. The  devise,  it  .will  be  observed  from  the 
statement  of  the  contents  of  the  will,  as  it 
hereinbefore  appears,  bequeathed  to  Elista  J. 
Smith  the  entire  estate  of  the  testator,  both 
real  and  personal,  during  the  time  she  re- 
mained unmarried.  The  testator  undertook 
further  to  describe  the  property,  "all  of  which 
I  now  bequeath  and  can  mention,  is  as  fol- 
lows: One  plantation,  known  as  the  old 
Tiloyd  Smith  Plantation*;  also,  the  plantation 
known  as  the  'Bockmore  Plantation*;  fifso, 
the  Darsey  plantation;  and  all  other  lands 
are  included  herein  which  I  bequeath  and  de- 
vise as  herein  mentioned,  and  said  plantations 
being  in  the  lW:h  district  of  Dodge  county. 
•  •  •"  So,  it  will  be  observed  that  he  de- 
vised an  of  the  property,  both  real  and  per- 
sonal, of  which  he  died  possessed.  The  next 
question  is,  did  he  die  seised  and  possessed 
of  the  premises  in  dispute?  The  evidence 
answers  this  question  In  the  affirmative.  It 
is  not  essential  to  the  validity  of  a  deed  or 
grant  that  it  should  describe  with  absolute 
mathematical  precision  each  piece  of  prop- 
erty intended  to  be  conveyed.  If  the  convey- 
ance be  such  as  to  distinguish  the  property  in- 
tended to  be  conveyed  from  other  property 
remaining  in  the  testator,  general  words  will 
suffice.  If  the  intention  of  the  devise  be  to 
convey  all  of  the  property  of  the  testator,  such 
general  description  will  suffice,  and  extrinsic 
evidence  is  admissible  to  show  such  proi>erty 
as  was  in  the  testator,  and  such  as  was  neces- 
sarily included  in  the  general  terms  employed 
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by  hliD  in  deTising  It  At  least,  the  question 
of  description  is  one  of  degree  only;  and.  If 
the  conreyanee  be  of  an  entire  estate,  parol 
evidence  is  admissible  to  ascertain  the  geo- 
graphical extent  and  limit  of  the  property 
covered  thereby. 

6.  The  defendants  filed  an  amendment  to 
their  answer,  in  the  natm%  of  a  cross,  bill,  by 
which  they  prayed  that  the  deeds  of  the 
plaintiffs  be  delivered  np  for  cancellation; 
and,  the  jury  having  found  in  their  favor,  the 
court  decreed  a  cancellation  of  the  deeds  un- 
der which  the  plaintiffs  claimed  title  to  the 
premises  in  dispute.  Neither  the  plaintiffs 
nor  the  defendants  in  this  case  claimed  under 
a  grant  from  the  state,  nor  showed  themselves 
in  privity  with  the  original  grantees.  Both 
claimed  by  prescription  only.  The  claim  of 
title  in  the  defendants,  through  Lloyd  Smith, 
rested  upon  a  deeJ  made  by  James  Graham 
to  Lloyd  Smith  in  the  year  1869,  and  upon  a 
possession  in  Lloyd  Smith  through  Williams 
&  Co.,  who  entered  in  subordination  to  his 
title.  Before  a  prescriptive  title  had  ripened 
In  favor  of  Lloyd  Smith  and  those  holding  un- 
der him,  this  petition  was  filed.  The  claim 
of  title  in  the  plaintiffs  rested  upon  a  deed 
made  by  Nicholas  Rawlins  to  McVay  & 
Choate,  dated  January  17,  1882,  and  upon  a 
regular  succession  of  conveyances  from  Mc- 
Vay &  Choate  to  the  plaintiffs  in  the  present 
case,  supported  by  an  alleged  entry  upon  the 
part  of  the  plaintiffs,  under  and  by  virtue  of 
which,  upon  the  line  between  the  two  lots, 
they  constructed  a  small  house,  to  which  we 
have  heretofore  referred,  and  further  support- 
ed by  their  claim  of  possession  through  Wil- 
liams &  Co.,  as  their  tenants.  As  we  have 
heretofore  shown,  a  mere  entry,  even  by  the 
erection  of  the  bouse  in  question,  unsupported 
by  an  actual  occupancy  t>r  possession  there- 
after, was  not  of  itself  a  sufficient  basis  for  a 
prescription.  Upon  the  point  of  actual  pos- 
session, the  defendants,  from  the  evidence, 
seem  to  have  the  higher  and  better  right  At 
all  events,  the  jury  have  found  against  the 
claim  of  prior  possession  by  the  plaintiffs,  and 
in  favor  of  the  claim  of  prior  possession  upon 
the  part  of  the  defendants.  Neither  the  plain- 
tiffs nor  the  defendants,  at  the  time  of  the  in- 
stitution of  the  action,  had  either  a  perfect 
paper  or  prescriptive  title,  and  therefore  nei- 
ther were,  as  against  the  others,  entitled  to  a 
cancellation  of  the  papers  of  their  adversa- 
ries as  a  cloud  upon  their  title.  Having  no 
title,  there  could  be  no  cloud  upon  it  It  may 
menace  the  prior  possession,  but,  until  such  a 
time  as  the  prior  possessor  acquires  a  good 
prescrii)tive  title,  he  cannot,  upon  the  theory 
of  his  possession,  obtain  a  decree  of  cancel- 
lation as  against  an  outstanding  claim  of  title 
In  another  person.  As  to  what  constitutes  a 
cloud  upon  the  title  of  another,  see  Thompson 
V.  Iron  Co.,  91  Qa.  638^  17  S.  B.  603.  In  the 
present  case,  the  prior  possession  of  the  de- 
fendants was  sufficient  to  protect  them  against 
a  verdict  for  the  plaintiffs,  but  it  gave  to  them 
no  right  to  the  affirmative  relief  prayed  for  In 


their  answer.  It  is  one  thing  to  show  such  a 
state  of  facts  as  will  defeat  a  plaintiirs  right 
of  recovery,  and  entirely  a  different  thing  to 
■how  such  a  state  of  facts  as  would  entitle  a 
defendant  himself  to  recover  over  against 
the  plaintiff.  Whether  or  not  the  title  of  the 
plaintiffs  can  hereafter  *a vail  them  anything 
la  not  a  question  now  for  consideration.  We 
only  hold  that,  in  this  proceeding,  the  defend- 
ants, upon  the  prayer  of  their  cross  bill,  were 
not  entitled  to  have  it  canceled. 

7.  Looking  through  the  entire  record  in  this 
case,  we  are  fully  persuaded  that  the  verdict, 
upon  the  substantial  merits  of  the  controversy, 
was  right  in  so  far  as  it  found  generally  in  fa- 
vor of  the  def aidants,  but  we  do  not  approve 
the  finding  of  the  jury  that  the  deeds  of  the 
plaintiffs  be  delivered  up  for  cancellation. 
This  finding  was  without'  evidence  to  support 
it,  and  contrary  to  law.  In  affirming  the 
judgment  of  the  court  below,  direction  is  given 
that  the  judgment  denying  the  motion  for  a 
new  trial  be  affirmed,  but  that  the  verdict  and 
decree  be  amended  in  acoordance  with  the 
view  above  indicated,  with  costs  of  this  writ 
of  error  to  be  taxed  against  the  defendants  m 
error.    Judgment  affirmed,  with  direction. 


(97  Ga.  063) 
ATLANTA  OONSOL  ST.  ET.  CO.  v. 
OWINGS. 
(Supreme  Court  of  Georgia.     Jan.  20,  1896.) 

Bleotkio  Railway  Ck>MFANiB8— Dctt  to  Guabd 
Feed  Wire->Actioh  fob  Death  — Keouoencb 
—  Prozihatb    Causb  —  Instructions  —  Dam- 


1.  Where,  in  the  prosecution  of  its  business,  a 
corporation  employs  a  wire  which,  because  of 
its  being  charged  with  a  powerful  and  danger- 
ous current  of  electricity,  is  liable,  upon  coming 
in  contact  with  the  wires  of  other  corporatioiis, 
to  cause  injury  or  death  to  employ te  of  the  lat- 
ter while  engaged  in  the  performance  of  their 
duties,  the  corporation  first  referred  to  Is,  rela- 
tively to  sudi  employes,  under  the  duty  of  ob- 
serving at  least  ordinary  diligence,  not  only  in 
preventing  such  a  contact,  but  also  in  discov- 
ering and  preventing  its  continuance,  even  when 
occasioned  by  the  negligence  of  others,  including 
tnat  of  a  corporation  whose  employes  are  thus  \ 
exposed  to  danger. 

2.  The  declaration  alleging  that  the  defend- 
ant's **feed  wire"  (it  being  a  wire  charged  with 
a  high  potential  current  of  electricity)  was,  at 
the  time  of  the  Idlling  of  the  plaintiff's  husband, 
"negligently  and  carelessly  permitted  by  the  de- 
fendant to  rest  upon  and  be  in  inmiediate  con- 
tact with"  a  call  wire  of  a  company  which  was 
the  master  of  the  deceased,  and  the  charge,  as  a 
whole,  making  it  sufficiently  clear  to  the  jury 
that  the  plaintiff  must  nrove  the  negligence  thus 
idleged,  and  also  that  it  occasioned  the  death  6f 
her  husband,  before  she  would  be  entitled  to  a 
recovery,  the  defendant's  request  to  charge  that 
she  could  recover  only  upon  some  act  or  acts  of 
negligence  alleged  in  the  declaration  was  fairly 
covered. 

3.  If,  while  upon  a  pole  a  considerable  distance 
above  the  ground,  a  person  is  so  burned,  shodced, 
and  put  in  pain  by  a  current  of  electricity  as  to 
lose  his  streogth  or  consciousness  and  the  control 
of  his  movements,  and,  in  consequence,  falls  to 
the  ground,  and  dies,  it  may  be  safelv  asserted 
that  his  death  was  caused  by  the  electric  current, 
whether,  in  case  there  had  been  no  fall  frow 
the  pole,  death  would  have  ensued  or  not. 
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4.  Although  the  declaration  alleged  nothing  as 
to  any  "prospect  of  increased  earnings"  on  the 
part  of  the  deceased,  it  was  not,  under  the  facts 
of  this  case, .  imp^per  for  the  judge,  while  in- 
structing the  jury  as  to  the  measure  of  damages, 
to  state  to  them,  in  a  general  Way,  that  they 
might  consider  such  prospect,  if  any;  he  at  the 
same  time,  and  in  the  same  connection,  appro- 
priately instructing  them  that  they  might  also 
consider  his  "diminution  of  capacity  to  earn 
money  as  the  result  of  growing  years  and  infirm- 
ities of  age." 

5.  There  was  no  material  error  in  rejecting 
evidence.  The  law  as  to  contributory  negli- 
gence was,  in  substance,  fairly  submitted  by  the 
judge  to  the  jury;  and,  even  if  the  damages 
ought  to  have  been  apportioned  on  account  of 
such  negligence  on  the  part  of  the  deceased,  the 
amount  of  the  verdict  was  not  so  large  as  to 
show  with  complete  certainty  that  this  was  not 
done.  The  verdict  found  was  warranted;  and, 
on  the  whole,  there  was  no  abuse  of  discretion 
in  denying  a  new  trial. 

(SyUabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  Van 
Epps,  Judge. 

Action  by  Susie  A.'  Owlngs  against  the  At- 
lanta Consolidated  Street-Railway  Company  to 
recover  for  the  death  of  her  husband.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

N.  J.  &  T.  A.  Hammond,  for  plaintiff  In  er- 
ror,    M.  J.  Clarke,  for  defendant  in  error. 

LUMPKIN,  J.  1.  This  case.  In  some  re- 
spects, resembles  that  of  Railway  Co.  v.  An- 
drews, 89  Ga.  653,  16  S.  E.  203,  although  In 
one  essential  feature  the  two  cases  are  ma- 
terially different  In  the  former  it  appeared 
that  Andrews,  who  was  injured  by  an  electric 
current,  was,  at  the  time  he  received  the  shock, 
a  trespasser  upon  the  fire-alarm  system  of 
the  city  of  Augusta,  having,  without  permis- 
sion, climbed  a  pole  upon  which  he  had  no 
right  to  go;  and  It  was  accordingly  held  that 
he  took  the  risk  Incident  to  the  trespass.  In 
the  present  case  the  deceased  husband  of  the 
plaintiff,  who  was  killed  by  a  current  of  elec- 
tricity emanating  from  the  plant  of  the  de- 
fendant railway  company,  was  not  a  tres- 
passer, but  was  engaged  In  the  performance 
of  his  duties  as  a  lineman  of  the  telephone 
company,  and  was  in  the  strictest  sense  where 
he  had  a  perfect  right  to  be  at  the  time  he  re- 
ceived the  fatal  shock.  The  railway  company 
employed.  In  the  conduct  of  its  business,  a 
subtle,  dangerous,  and  death-dealing  agency. 
It  consisted  of  a  high  potential  electric  cur- 
rent, which  traversed  wires  stretched  upon 
poles,  and  running  through  the  city  of  Atlanta 
and  its  suburbs.  These  wires  were  liable,  up- 
on coming  in  contact  with  other  wires  belong- 
ing to  the  telephone  company,  the  electric 
light  company,  and  perhaps  other  corporations, 
to  cause  injury  or  death  to  employes  of  these 
other  companies  while  engaged  In  performing 
their  duties  as  linemen.  Under  these  circum- 
stances. It  is  to  all  minds  a  clear  proposition 
that  the  railway  company  was  bound  to  exer- 
cise at  least  ordinary  diligence,  not  only  to 
prevent  contacts  from  which  the  aboye-men- 
tioned  conaequences  might  reasonably  be  ex- 


pected to  ensue,  but  also  to  discover  and  take 
measures  to  prevent  a  continuance  of  such  con- 
tacts even  when  occasioned  by  the  negligence 
of  any  other  persons.  To  hold  otherwise 
would  be  to  allow  this  company  to  maintain 
its  deadly  agency  with  no  responsibility  what- 
ever for  consequences  which,  in  the  natural 
course  of  things,  might  in  all  probability  oc- 
cur. Those  who  employ,  in  the  prosecution  of 
their  business,  a  palpably  and  highly  danger- 
ous agency,  such  as  electricity,  are  bound  to 
exercise  sudh  precautions  to  prevent  Injury  to 
others  as  the  emergency  would  reasonably 
seem  to  require.  In  this  connection,  we  refer 
to  the  Interesting  case  of  Ahem  v.  Telegraph 
Co.  (Or.)  33  Pac  403.  It  cannot  be  doubted 
that  the  owner  of  a  ferocious  lion  would  be 
bound  to  keep  him  securely  caged  in  order  to 
prevent  harm  to  others;  and  even  if  a  negli- 
gent or  malicious  person  should'  open  the  door 
of  the  lion's  cage,  and  allow  him  to  escape, 
there. should  be  no  unreasonable  delay  on  the 
part  of  the  owner  in  dlscoverhig  this  fact,  and 
in  taking  diligent  steps  looking  to  the  recap- 
ture of  the  animal.  The  feed  wire  of  the  rail- 
way company,  from  the  very  subtlety  and  In- 
tangible form  of  the  danger  that  lurks  therein 
when  it  is  charged  with  a  powerful  current  of 
electricity,  is  much  more  dangerous  than  a 
score  of  lions.  Its  death-dealing  power  is  not 
discoverable  by  exercising  the  senses  of  sight, 
l^earlng,  or  smell.  Imperceptibly  and  noiseless- 
ly It  strikes  down  Its  victim,  and  he  is  either 
mutilated  or  killed  before  he  has  the  slightest 
warning  of  the  terrible  danger  so  near  at  hand. 
The  duty  of  preventing.  If  possible,  a  contact 
between  this  dangerous  feed  wire  and  the 
wires  belonging  to  other  companies  can  hardly 
be  denied.  The  duty  of  providing  against  its 
continuance,  when  occasioned  solely  by  the  act 
of  others,  is,  of  course,  less  stringent;  but  nev- 
ertheless, where*  such  a  contact  exists,  the 
company  ought  to  discover  it  within  a  reason- 
able time,  and  take  prompt  and  efficient  meas- 
ures to  correct  and  remedy  the  evil.  Exactly 
what  period  will  constitute  a  reasonable  time 
cannot  be  accurately  defined.  Each  case  must 
depend  almost  entirely  upon  its  own  peculiar 
facts  and  attending  circiuustances;  and  wheth- 
er or  not  the  proper  degree  of  diligence  has 
been  observed  will,  in  every  instance,  be  a 
question  for  determination  by  the  Jury. 

2.  It  is  no  longer  a  debatable  question  that. 
In  order  to  recover  for  injuries  occasioned  by 
the  negligence  of  the  defendant,  the  plaintiff 
can  recover  only  upon  some  act  or  acts  of 
negligence  alleged  in  his  declaration.  In  the 
present  case,  counsel  for  the  defendant  re- 
quested that  an  instruction  to  this  effect  be 
given  to  the  jury.  The  court  declined  to 
charge  in  the  precise  language  of  the  request, 
but  we  think  its  substance  was  fully  covered 
by  the  charge  actually  given.  Among  other 
things,  the  declaration  alleged  that  the  de- 
foidant's  feed  wire  was  "negligently  and  care- 
lessly permitted  by  the  defendant  to  rest  up- 
on and  be  In  immediate  contact  with"  a  call 
wire  of  the  telephone  company.    The  charge^ 
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as  a  whole,  made  it  suflleiently  dear  to  tbe 
Jury  tbat  tbe  ptatlntiff  moat  prove  the  neg^ 
geoce  thus  alleged,  and  also  that  it  occaaiozi- 
ed  the  death  of  her  hnsbtod,  before  she  would 
be  entitled  to  a  recovery. 

3.  It  was  argned  that'the  deceased  was  not 
actually  killed  by  the  electric  shock;  that, 
while  he  was  stunned  and  Injured  by  it,  his 
death  was  really  occasioned  by  his  fall  to  the 
ground  from  the  top  of  the  pole  upon  which 
be  was  at  work.  There  is  no  merit  at  all  In 
this  contention.  It  was  proved  beyond  ques- 
tion that  the  deceased  was  so  bnmed,  shocked, 
and  pat  in  pain  as  to  lose  his  strength  or  con- 
jsciousness  and  the  control  of  his  movements, 
and,  in  consequence,  fell  to  the  ground,  and 
was  killed.  Certainly,  under  such  circumstan- 
ces, it  could  not  be  inaccurate  to  say  that  the 
electric  current  was  the  proidmate  cause  of  his 
death. 

4.  In  chaiglng  the  Jury  with  reference  to 
the  measure  of  damages,  the  presiding  Judge 
stated  that  they  might  take  into  consideration 
any  **prospect  of  increased  earnings'*  on  the 
part  of  the  deceased.  This  charge  was  com- 
plained of  as  erroneous,  on  the  ground  that  it 
alluded  to  a  matter  as  to  which  nothing  was 
aUeged  in  the  declaration.  In  the  same  con- 
nection, however,  the  Judge  also  instructed  the 
Jury  that  they  might  consider  the  deceased's 
"diminution  of  capacity  to  earn  money,  as  the 
result  of  growing  years  and  infirmities  of  age:** 
Taking  the  charge  altogether,  it  was  not  unfair 
to  the  defendant.  The  court  was  simply  hold- 
ing up  both  sides  of  the  question  with  refer- 
ence to  the  earning  capacity  of  the  deceased  in 
the  event  he  had  not  been  killed.  No  point 
was  raised  that  there  was  no  evidence  as  to 
a  probable  increase  of  earning  capacity  on  the 
part  of  the  deceased  upon  which  to  predicate 
the  charge  complained  of.  ABSuming  that  it 
was  necessary  for  the  plaintiff  to  make  spedflc 
allegations  in  her  declaration  as  to  this  ele- 
ment of  damage  she  had  suffered,  in  order  to 
enable  her,  as  matter  of  right,  to  introduce  evi- 
dence in  support  thereof,  it  seems  clear  that 
the  proper  course  to  be  pursued  by  the  de- 
fendant would  have  been  to  object  to  the  in- 
troduction of  such  of  the  evidence  as  was  not 
covered  by  the  allegatioiii  of  the  plaintiffs  dec- 
laration. If  evidence  as  to  the  probable  In- 
creased earning  capacity  of  the  deceased  was, 
without  objection,  allowed  to  go  to  the  Jury, 
it  certainly  would  seem  proper  for  the  Judge, 
if  not  incumbent  upon  him,  to  instruct  the 
Jury  what  they  were  to  do  with  such  evi- 
dence. Ralkoad  Co.  v.  Attaway,  90  Ga.  659, 
16  S.  B.  956,  and  authorities  there  cited. 

5.  Error  was  assigned  upon  certain  rulings 
of  the  Judge  in  rejecting  evidence,  but,  after 
carefully  and  thoroughly  examining  the  rec- 
ord, we  do  not  discover  that  any  material  er- 
ror in  this  respect  was  committed.  It  was 
strenuously  insisted  that  the  evidence  showed 
that  the  deceased  was  guilty  of  such  contribu- 
tor/ negligence  as  to  require  an  apportionment 
of  the  damages,  and  that  the  verdict  ought  to 
be  set  aside  for  the  reason  that  the  Jury  evl- 


doitly  deducted  nothing  on  this  account  The 
lecord  before  us  does  not,  however,  sustabi 
this  contention.  The  amount  of  the  verdict  is 
not  so  large  as  to  show  with  certainty  that 
no  apportionment  was  hi  fact  made;  for,  un-' 
der  the  evidence,  the  verdict  might  have  been 
for  even  a  larger /amount  than  that  found  by 
the  Jury.  This  being  so,  and  the  law  as  to 
contributory  negligence  having  been  fully  and 
fialrly  submitted  to  the  Jury,  we  do  not  feel 
authorized  to  disturb  their  verdict  on  the 
ground  that  it  is  excessive.  Unquestionably, 
there  was  evidence  upon  which  a  finding  for 
the  defendant  could  have  be^n  safely  predi- 
cated; but  the  Jury,  as  tfras  thehp  right,  ac- 
cepted that  version  of  the  evidence  as  a  whole, 
which  operated  favorably  to  the  plaintiff.  In 
this  view,  the  verdict  found  was  fully  warrant- 
ed. We  have  no  right  to  interfere  with  the 
functions  which  the  law  devolves  upon  Juries; 
and,  upon  a  full  review  of  the  whole  case, 
we  find  no  legal  reason  for  directing  that  the 
case  undergo  another  investigation.  Judgment 
affirmed. 

m  Gfu  698) 

STRONG  V.  ATLANTA  OONSOL.  ST.  EY. 

CO. 

(Supreme  Court  of  Georgia.     Feb.  7,  1896.) 

Writ  of  Erbor— Dbvectivb  RBCORD-^DiSMiseAU 
Where,  in  obedience  to  the  act  of  December 
22,  1892,  this  court  ordered  the  clerk  of  a  trial 
court  to  certify  and  send  up  portions  of  the  rec- 
ord which,  though  specified  in  the  bill  of  except 
tions,  were  not  originally  transmitted,  and  which 
were  necessary  in  order  to  fairly  and  fully  adju- 
dicate the  questions  at  issue  and  the  alleged 
errors,  and  the  clerk,  in  obeying  this  order,  cer- 
tified to  facts  showing  that  his  failure  In  the 
first  instance  to  send  up  the  omitted  portions  of 
the  record  was 'due  to  the  fault  of  counsel  for 
the  platntifE  in  error,  the  writ  of  error  will  be 
dismissed. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  C.  a  Strong  against  the  At- 
lanta Consolidated  Street-Railway  Company. 
Judgment  for  defendant  Plaintiff  brings  er- 
ror.   J)ismissed. 

Dorsey,  Brewster  &  Howell,  for  plaintiff  In 
error.  N.  J.  &  T.  A  Hammond,  for  defend- 
ant in  error. 

LUMPKIN,  J.  When  this  case  was  caUed 
in  its  order,  counsel  for  the  defendant  in  er- 
ror moved  to  dismiss  the  writ  of  error,  on  the 
ground  that  what  purported  to  be  the  brief 
of  evidence  sent  op  in  the  record  disclosed 
the  fact  that  certain  material  documentary 
evidence  was  introduced  at  the  trial;  yet 
this  evidence  was  not  embodied  in  the  bill 
of  exceptions,  or  in  any  paper  sent  up  as  a 
part  of  the  brief  of  evidence,  nor  did  the  rec- 
ord anywhere  contain  a  copy  or  abstract  of, 
or  give  any  statement  as  to,  the  contents  of 
such  documeitary  evidence.  These  docu- 
ments consisted  of  certain  orders  Issued  by 
the  superintendent  of  the  defendant  company 
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to  its  condnctors,  and  of  printed  rales  adopt- 
ed by  the  company.  It  appears  from  recitals 
in  the  bill  of  exceptions  that  these  orders 
and  rules  constituted  a  part  of  the  brief  of 
<eYidence  flled  with  the  motion  for  a  new 
trial,  and  they  are  distinctly  specified  as  por^ 
tions  of  the  record  material  to  a  clear  under- 
standing of  the  errors  complained  of.  Their 
materiality  1^  beyond  question,  for  without 
them  this  court  caanot  possibly  rerlew  the 
legal  questions  presented  for  consideration, 
or  pass  upon  the  merits  of  the  case  according 
to  the  cYidence  as  it  appeared  before  the  trial 
court 

Our  Judgment  upon  the  motion  to  dismiss 
was  reserved,  with  the  purpose  of  ordering 
the  clerk  of  the  trial  court  to  certify  and 
send  up  the  omitted  portions  of  the  brief  of 
evidence.  This  we  did  in  obedience  to  the 
act  of  December  22, 1892  (page  1X3),  in  order 
that  we  might  be  enabled,  by  having  the  f  uU 
record  before  us»  to  intelligently  pass  upon 
and  fairiy  adjudicate  the  errors  assigned. 
The  clerk  of  the  trial  court,  in  obeying  this 
order,  certified  to  facts  showing  that  his  fail- 
ure in  the  first  instance  to  send  up  the  omit- 
ted documentary  evidence  as  a  part  of  the 
record  was  due  to  the  fault  of  counsel  for 
the  plaintiff  in  error.  Upon  ascertaining  this, 
no  proper  course  was  left  open  to  us  ex- 
cept to  erder  that  the  writ  of  error  be  dis- 
missed. At  the  time  the  motion  to  dismiss 
was  made  and  argued,  counsel  for  the  plain- 
.tifC.ln  error  tendered  an  affidavit  explaining 
the  absence  from  the  transcript  of  the  record 
of  the  documents  in  question.  This  affidavit 
we  were  constrained  to  decline  to  consider, 
for  the  reason  that  this  court  has  no  author- 
ity to  rec^ve  aliunde  evidence  as  to  facts 
transpiring  in  the  court  below,  not  certified 
to  in  the  record  sent  to  this  court  There  is 
no  law  authorizing  an  original  Issue  of  fact 
to  be  tried  and  passed  on  in  the  supreme 
court  it  being  a  tribunal  created  solely  for 
the  purpose  of  correcting  errors  committed 
in  lower  courts.  Jones  v.  Rountree,  96  Oa. 
230,  232,  23  S.  E.  311.  As  to  all  matters  af- 
fecting the  correctness  or  completeness  of  the 
record,  we  must  look  solely  to  the  certificate 
of  the  clerk,  whose  duty  it  is  to  properly 
transmit  Uie  same,  and  certify  to  its  authen- 
ticity. To  this  effect  have  been  numerous 
and  unvarying  rulings  of  this  codrt  delivered 
from  the  bench,  and  in  no  instance  has  any 
departure  therefrom  been  made.  It  is  fair, 
however,  to  say  in  this  cimnection,  that  the 
affidavit  referred  to,  without  being  inoonsist- 
ent  with  the  facts  to  which  the  clerk  cer- 
tifies, was  sufficient  to  exonerate  the  counsel 
for  the  plaintiff  in  error  from  the  imputation 
of  personal  negligence  in  attending  to  his 
business,  and  shows  that  the  fault  attributa- 
ble to  him  was  really  that  of  another,  or  the 
result  of  a  misunderstanding.  With  this, 
however,  we  have  nothing  to  do,  so  far  as 
our  decision  upon  the  facts  properly  before  us 
Is  concerned. 

As  the  oase  now  stands,  it  appears  that 


counsel  for  the  plaintiff  in  erzor»  and  not  tb^ 
derk,  was  responsible  for  the  failure  of  the 
latter  to  transmit  in  due  time  to  this  court 
vitally  important  portions  of  the  record.  This 
omission  amounts  to  practically  the  same 
thing  as  though  the  ^entire  record  had  been 
thus  delayed,  for  the  reason,  above  stated, 
that  the  missing  documents  are  indispensably 
necessary  to  a  proper  consideration  and  de- 
termination of  the  case.  Without  them  the 
record  is  really  no  better  than  no  record  at 
aa  Section  4272e  of  the  Ck>de  distinctly  de- 
clares that  no  person  shall  be  entitled  to  the 
benefits  of  the  provisions  of  the  preceding 
section  (which  provides  that  no  case  shaU  be 
dismissed  -by  the  supreme  court  on  account 
of  any  failure  of  the  clerk  below  to  duly 
transmit  the  bill  of  exertions  and  transcript 
of  the  record)  who,  by  his  own  act  or  that  of 
his  counsel,  has  been  the  cause  of  a  delay  on 
the  part  of  such  clerk  to  properly  perform  his 
duty  in  the  respect  indicated.  The  provi- 
sions of  these  sections  were  enacted  in  1877, 
and  though  many  acts  have  since  been  pass- 
ed with  the  view  of  providing  against  the  dis- 
missal of  cases  In  this  court,  and  securing, 
as  far  as  possible,  a  hearing  of  all  cases  upon 
their  merits,  none  of  these  acts  have  under- 
taken to  repeal  or  modify  the  above  recited 
provisions  of  the  act  of  1877.  The  act  of 
November  17,  1893  (Acts  1893,  p.  51),  the  pur- 
pose of  which  was  to  prohibit  the  dismissal 
of  what  are  popularly  known  as  "fast  writs 
of  error"  on  account  of  a  failure  by  the  clerk 
of  the  trial  court  to  transmit  the  record  with- 
in the  time  prescribed  by  law,  is  itself  ren- 
dered inoperative  where  "such  failure  is  due 
to  the  neglect  or  fault  of  the  plaintiff  in  o^ 
ror  or  his  counsel";  thus  showing  that  the 
general  assembly  had  not  up  to  that  time 
manifested  any  disposition  to  protect  liti- 
gants who  were  themselves  responsible  for 
the  failure  to  have  their  cases  properly 
brought  to  this  court  Nor  are  we  aware  of 
any  legislation,  even  up  to  this  date,  exoner- 
ating plaintiffs  in  error  from  the  consequen- 
ces of  such  neglect  Upon  the  question  of  re- 
taining the  case  for  a  hearing  on  its  merits, 
we  have  no  discretion;  and.  In  granting  the 
motion  to  dismiss,  wi  have  simply  performed 
our  plain  duty  in  the  premisea  Writ  of  er- 
ror dismissed. 

(97  Oa.  Wt) 

SOHOBN  et  aL  V.  CITY  OP  ATLANTA. 

(Supreme  Court  of  Georgia.     Feb.  7,  1896.) 

CiTT  Oboinakx^b— Removal  or  Dbad  Anihals— 
Validity. 

1.  A  dty  may  by  ordinance  lawfully  prescribe 
that  unless  the  owner  of  a  dead  animal,  even 
though  the  carcass  may  be  of  some  value,  shall 
remove  it  or  cause  it  to  be  removed,  beyond  the 
dty  limits,  within  a  spedfied  reasonable  time, 
and  to  a  specified  reasonable  distance,  the  mu- 
nidpal  antnorities  may  deal  with  such  carcass 
as  a  nuisance  per  se,  and  as  such  take  charge 
of  it,  and  make  such  disposition  thereof  as  wul 
best  conserve  the  public  health. 

2.  It  is  not  however,  lawful  to  require  that 
such  owner,  upon  removing  the  earcsM,  or  cans- 
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ior  Its  remoTsL  witUa  the  time  allpwed  hSm  for 
thn  purpose,  siiall  deposit  It  beyond  the  dty  lim- 
its at  such  place  only  as  may  be  designated  by 
the  municipal  authorities,  or  that  upon  liis  re- 
f  using  so  to  do  the  dty  will  haye  it  removed  at 
his  expense  to  that  particular  place,  prorided  the 
removal  intended  by  the  owner  contemplates 
the  deposit  of  the  carcass  at  iome  other  place 
outside  of  the  city  not  itself  within  a  prohibited 
distance  from  the  dty  line,  sAd  such  dispositioa 
of  it,  when  so  deposited,  as  wHI  in  any  event 
prevent  its  becoming  a  nuisance  to,  or  ouerwise 
injuring,  any  of  the  inhabitants  of  the  d^. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  FnKon  oouiAty; 
J.  H.  Lumpkin,  Judged 

Action  by  Schoen  Bros,  against  the  dty  of 
Atlanta.  Judgment  for  defendant,  and  plain- 
tiffs bring  error.    Reversed. 

Rosser  &  Carter,  for  plaintiffs  in  error.  J. 
A.  Anderson  and  W.  M.  Davis,  for  defendant 
in  error. 

SIMMONS,  a  J.  An  ordinance  of  the  city 
of  Atlanta  provided  as  follows:  '^Whenever 
the  chief  of  police  or  sanitary  in8];)ector8  shall 
be  informed  of  any  dead  horse,  mule,  cow  oT 
other  animal  beixig  within  the  corporate  lim- 
its of  the  dty  of  Atlanta,  he  or  they  shall 
cause  said  carcass  to  be  removed  beyond 
said  limits  and  then  properly  buried  or  dis- 
posed of  so  as  not  to  create  a  nuisance,  and 
any  person  or  persons  other  than  those  em- 
ployed who  shall  remove  the  carcaas  of  any 
such  animal  shall,  on  conviction,  be  fined  not 
more  than  one  hundred  dollars  or  imprison- 
ment not  exceeding  thirty  days,  in  the  dis- 
cretion of  the  court;  provided,  the  owner  or 
his  authorized  agent  may  remove  such  car- 
cass from  the  dty  under  the  direction  of  the 
sanitary  ln8i)ector.**  An  ordinance  subse- 
quently adopted  provided  that  the  board  of 
health  should  be  authorized  to  contract  for 
the  removal  of  all  dead  carcasses  of  animals, 
such  aa  horses,  etc,  from  within  the  corpo- 
rate Ilmltfi,  and  to  authorize  the  contractor 
to  charge  for  and  collect  from  the  owners  of 
such  carcasses  not  more  than  a  dollar  i>er 
head;  the  carcasses  to  be  removed,  whether 
by  the  owner  or  the  contractor,  to  sudi  lands 
or  place  outside  the  dty  limits  as  should  be 
designated  from  time  to  time  by  the  board  of 
health,  or  the  sanitary  inspector,  acting  for 
the  board.  The  ordinance  further  provided 
that  tt  should  be  the  duty  of  any  person 
owning  such  animal,  or  any  person  on  whose 
premises  such  animal  might  die,  or  be  found 
dead,  to  notify  the  sanitary  Inspector  of  the 
district,  or  the  dilef  sanitary  inspector's  of- 
fice, of  the  location  of  such  dead  animal,  in 
order  to  its  removal  by  such  contractor,  with- 
in three  hours  after  its  death  or  the  discov- 
ery thereof,  unless  the  owner  should  within 
that  time  remove  or  cause  the  removal  of 
such  careass  to  the  place  designated  by  the 
board  or  Inspectors;  and,  farther,  that  it 
should  be  the  duty  of  the  contractor  to  pro- 
vide neat  and  pioper  vehldes  and  appliances 
for  the  removal  of  such  carcasses  without  of- 
fense to  persons  living  or  passing  along  the 


routes  ttttveled  in  socli  removal,  .and  the 
board  pf  health  should  have  power  at  all 
times  to  regulate  the  removal  of  such  car- 
casses. In  pursuance  of  this  ordinance  a  con- 
tract was  entered  into  between  the  board  of 
health  and  Kirkpatrick,  Fogg  &  Co.,  in  which 
it  was  agreed  that  the  latter  should  have  the 
exclusive  right  to  remove  all  such  dead  ani- 
mals as  died  or  were  killed  within  the  dty 
limits,  ''over  the  bodies  of  which  the  city  has 
any  authority,"  during  the  three  years  be- 
ginning November  15,  1894,  and  should  have 
the  right  to  charge  and  collect  a  dollar  per 
head  for  each  carcass  of  horses  or  like  ani- 
mals, from  the  owner  thereof,  unless  the 
owner  elected  to  remove  such  himself  within 
three  hours  from  the  death  of  the  animal  or 
time  of  the  discovery  of  its  death.  In  March, 
1895,  Schoen  Bros.,  a  firm  engaged  in  the 
business  of  dealing  in  hides  and  tallow,  and 
of  rendering  the  carcasses  of  animals,  were 
notified  by  the  owner  of  a  horse  which  had 
died  at  a  livery  stable  in  the  city  of  Atlanta 
that  If  they  would  send  for  the  ca,rcass,  and 
remove  it  out  of  the  dty,  they  could  hav>e  it 
They  accordingly  sent  a  vehicle  for  the  ani- 
mal, and,  within  three  hours  after  its  death, 
removed  it  outside  of  the  dty.  They  did  not 
take  it  to  the  place  designated  by  the  sani- 
tary inspector  for  the  deposit  of  dead  ani- 
mals, to  wit,  the  place  of  business  of  Kirk- 
patrick &  Co.,  beyond  the  corporate  limits^ 
but  took  it  to  their  own  works,  which  were 
situated  at  a  distance  of  sevend  miles  from 
the  dty.  The^  animal  was  not  offensive  at 
the  time  of  its  removal.  The  owner  turned 
it  over  to  them  in  order  to  save  the  sum  of 
one  dollar^  which  he  would  have  been  re- 
gnired  to  pay  if  the  animal  had  been  re- 
movefl  by  the  contractors  employed  by  the 
dty.  Subsequently  Schoen  Bros,  were  tried 
in  the  recorder's  court  of  the  dty  of  Atlanta 
upon  the  charge  of  having  violated  the  ordi- 
nances above  referred  to,  in  having  removed 
the  animal  to  a  place  other  than  that  desig- 
nated by  the  dty  authorities.  Upon  the  trial 
ttxe  facts  above  stated  appeared  in  evidence. 
The  defendants  were  found  guilty  and  fined, 
and  took  the  case  by  certiorari  to  the  supe- 
rior court  In  the  recorder's  court,  and  in 
their  petition  for  certiorari,  they  attacked  the 
ordinances  in  question  as  illegal,  unconstitu- 
tional and  void.  They  also  filed  a  petition 
for  injunction,  in  which  the  foregoing  facts 
were  stated,  in  substance,  and  it  was  alleged 
that  the  petitioners  had  theretofore  been  in 
the  custom  of  obtaining  the  carcasses  of  ani- 
mals in  the  city  of  Atlanta  before  they  be- 
came a  nuisance,  and  of  hauling  them,  with- 
out charge  to  the  ovmers,  to  the  works  of  the 
petitioners,  some  three  miles  beyond  the  city 
UmitB,  where  the  petitioners  made  use  of 
them  in  their  business  of  rendering  dead 
stock,  and  that  for  this  purpose  they  were  of 
considerable  money  value  to  the  petitioners, 
and  thai,  ^otwithstanding  the  pendency  of 
the  writ  of  certiorari  in  the  case  above  men- 
tioned, other    prosecutions   under  the  ordl- 
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nances  therein  alleged  to  be  void  had  been 
brought  against  the  petitioners,  and  the  mn- 
nicipal  authorities  were  threatening  to  bring 
other  like  charges  against  them  unless  they 
ceased  to  remove  the  carcasses  of  animals  in 
their  course  of  business,  and  by  that  means 
were  seeking  to  force  the  petitioners  to  aban- 
don their  said  business.  The  petitioners 
prayed  that  the  ordinances  in  question  be  de- 
clared unconstitutional  and  void,  and  that 
the  city  of  Atlanta,  its  officers  and  agents,  be 
enjoined  from  proceeding  further  with  the 
prosecutions  against  them,  or  from  institut- 
ing other  charges  against  them,  or  interfering 
with  their  property  rights  or  business.  A 
petition  was  also  filed  by  Klrkpatrick  &  Co., 
asking  for  an  injunction  against  Schoen  Bros. 
All  the  cases,  by  agreement,  were  consoli- 
dated and  heard  together.  At  the  hearing 
numerous  affidavits  were  introduced  by 
Schoen  Bros,  in  support  of  the  allegations  of 
their  petition  for  injunction.  The  grounds  of 
attack  upon  the  ordinances  in  question  were 
that  they  created  a  monopoly  for  the  benefit 
of  Klrkpatrick,  Fogg  &  Co.;  that  they  pro- 
vided for  the  taking  of  private  property  of 
citizens  without  compensation,  and  required 
them  to  pay  one  dollar  for  the  removal  of  the 
same,  when  such  carcasses  should  be  re- 
moved free  of  charge;  that  the  city  had  no 
Jurisdiction  to  prescribe  that  certain  car- 
casses of  animals  be  deposited  at  any  par- 
ticular point  beyond  the  corporate  limits; 
that  the  city  could  not  prescribe  any  point  of 
deposit  beyond  the  corporate  limits;  and  be- 
cause the  ordinances  prescribed  no  penalty. 
The  Judge  dismissed  the  certiorari,  and  sus- 
tained the  judgment  of  the  recorder,  and  de- 
nied the  injunction  sought  by  Schoen  Bro&, 
whereupon  they  excepted  and  brought  the 
cases  to  this  court 

Where  property  has  become  a  nuisance 
dangerous  to  the  public  health,  municipal  au- 
thorities, when  invested  with  power  to  abate 
nuisances,  have  a  right  to  make  such  dispo- 
sition of  It  as  may  be  necessary  for  the  pro- 
tection of  the  public,  and  they  may  do  this 
without  making  compensation  to  the  owner. 
Dunbar  v.  City  CouncU  of  Augusta,  90  Qa. 
890,  17  8.  B.  907;  Mayor,  etc,  of  Savannah 
V.  Mulligan,  95  6a.  323,  22  S.  B.  021.  A 
dead  animal  is  not  necessarily  a  nuisance, 
and,  until  it  does  become  one,  due  regard 
must  be  had  to  the  propaiy  rights  of  the 
owner;  but,  since  it  must  necessarily  be- 
come a  nuisance  of  a  very  offensive  and  dan- 
gerous character  unless  some  disposition  is 
promptly  made  of  It  which  will  prevent  its 
becoming  so,  the  municipal  authorities  need 
not  wait  until  it  has  actually  reached  that 
stage  before  undertaking  to  deal  with  it  as  a 
nuisance.  They  may  by  ordinance  prescribe 
that  where  an  animal  dies,  or  is  found  dead, 
within  the  corporate  limits,  it  shall  not  be  al- 
lowed to  remain  there  beyond  a  specified  rea^ 
sonable  time,  and  that  the  owner  shall  with- 
in that  time  remove  It,  or  cause  It  to  be  re- 
moved, beyond  such  limits,  and  to  a  specified 


reasonable  distance,  and  t^t  unless  he  does 
so  the  carcass  shall  be  taken  charge  of  by 
the  agents  of  the  corporation,  and  dealt  with 
as  a  nuisance  per  se.  We  do  not  think,  how- 
ever, that  they  have  a  right  to  prescribe  that, 
after  the  owner  or  his  agent  has  removed  the 
carcass  beyond  the  corporate  limits  within 
the  time  allowed,  it  shall  be  deposited  at 
such  place  only  as  shall  be  designated  by  the 
municipal  authorities.  When  the  owner  lias^ 
within  the  prescribed  time,  removed  it  to  a 
distance  sufficiently  remote  to  prevent  its  be- 
coming in  any  way  a  nuisance  to  persons  re- 
siding within  the  corporate  limits,  we  think 
the  municipal  authorities  have  no  further 
concern  vrith  It  If  its  removal  beyond  the 
territorial  limits  of  the  corporation  is  lawful- 
ly accomplished,  there  is  clearly  no  ground 
upon  which  the  corporate  authorities  can 
claim  any  right  to.  interfere  then  with  what 
the  owner  does  with  his  property,  so  long  as 
he  does  not  deposit  it  at  a  place  so  near  the 
corporate  limits  as  to  be  a  nuisance  to  per- 
sons residing  within  those  limits.  In  the 
case  in  the  recorder's  court  it  appeared  that 
the  animal  was  removed  within  the  time  pre- 
scribed by  the  ordinance,  and  to  a  place  sev-* 
eral  miles  beyond  the  city,  where,  so  far  as 
appeared,  it  was  in  no  vrise  offensive,  or  a 
source  of  danger,  to  persons  in  the  city.  The 
conylction  was  therefore  Ulegal,  and  the 
judge  of  the  superior  court  erred  in  overnd- 
Ing  the  certiorari.  We  think  he  erred  also  in 
not  granting  an  injunction.  Gould  v.  Mayor, 
etc.,  of  Atlanta,  55  Ga.  678,  688(4);  City  of 
Atlan£a  v.  Gate  City  GasUght  Co.,  71  Ga.  106, 
126(5).  As  to  the  right  of  the  municipal  au- 
thorities to  prescribe  the  mode  and  agency  of 
removal  in  such  cases,  and  to  grant  to  par> 
tlcular  contractors  the  exclusive  right  to  con* 
duct  such  removals  at  the  expense  of  the 
owner  of  the  animal,  see  the  following  cases 
cited  by  counsel:  In  re  Lowe  (Kan.  Sup.)  39 
Pac  710;  Smiley  v.  MacDonald,  42  Neb.  8^ 
60  N.  W.  356,  and  see  note  to  this  case,  and 
cases  dted,  27  Lawy.  Bep.  Ann.  540;  also, 
Rendering  Ck>.  v.  Behr,  77  Ma  91,  rereislng 
7  Mo.  App.  345.   Judgment  reversed. 


(97  Qa.  733) 
DBMENT  V.  DBKAIiB  OOUNTT. 
(Snpreme  Oourt  of  Gteorgla.     Feb.  7,  1896L) 

A0TIO5  AGAINST  CoUNTY— P&SSBNTATIOH  OF 

Claim. 

Where  an  action  for  damages  to  realty  was 
brought  against  a  county  within  12  months  from 
the  time  the  claim  for  such  damages  arose,  the 
plaintifirs  action  was  not  barred  beoaose  he 
failed,  before  bringing  the  action,  to  present 
such  claim  to  the  proper  county  authorities. 
The  bringing  of  the  suit  witUn  the  time  limited 
was  a  Buffident  presentation  of  the  claim,  within 
the  meaning  of  section  507  of  the  Code. 

(Syllabus  by  the  Oontt) 

Brror  from  superior  court;  Dekalb  eoimty; 
R.  H.  Clark,  Judge. 
Action  by  Albert  Dement  against  DekaUi 
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GoixDty.    Judgment   for  defendant    PlalntUT 
brings  error.     Reyersed. 

John  G.  Reed  and  H.  B.  Moss,  for  plaintiff 
in  error.    John  H.  Oandler,  for  defendant  In 

error.  ^ 

LUMPKIN,  J.  Dement  brought  an  action 
against  the  county  of  Dekalb  for  damages  to 
certain  realty,  alleged  to  haye  been  occar 
sioned  in  the  manner  set  forth  in  his  decla- 
ration, the  pajPtlculars  of  which  are  immate- 
rial. He  did  not,  before  bringing  the  action, 
present  any  claim  to  the  county  conmiission- 
ers  or  other  county  authorltlea,  but  his  dedar 
ration  was  filed  within  12  months  from  the 
time  his  claim  for  damages  arose.  The  ques- 
tion is:  Was  the  bringing  of  the  suit,  as 
stated,  a  sufficient  presentation  of  the  claim, 
within  the  meaning  of  section  607  of  the 
Code,  which  provides  that  "all  claims  against 
counties  must  be  presented  within  twelve 
months  after  they  accrue  or  become  payable, 
or  the  same  are  barred."  except  in  the  case 
of  minors,  etc.?  The  cases  of  Powell  y. 
Muscogee  CJo.,  71  Ga,  587,  Murphey  y.  Educa- 
tional Board  of  Burke  Co.,  Id.  856,  and  Mad- 
doz  y.  Randolph  Co.,  65  Ga.  216,  are  not  in 
point,  because  they  relate  to  actions  com- 
menced after  the  expiration  of  the  12  months, 
with  no  previous  presentation  of  the  claim. 
In  fact,  the  identical  question  now  under 
consideration  has  never,  so  far  as  we  have 
been  able  to  ascertain,  been  definitely  decid- 
ed by  this  court  Section  491  Of  the  Code 
declares,  without  qualification,  that  every 
county  may  be  sued  in  any  court  Section 
506  makes  it  the  duty  of  the  ordinaries  to 
audit  all  claims  against  their  respective  coun- 
ties, which  duty,  of  course,  would  devolve 
upon  officials  who,  by  operation  of  law,  took 
the  place  of  the  ordinary  in  managing  the 
county's  affairs;  as,  for  instance,  where  the 
ordinary  is  superseded  as  to  these  matters 
by  a  board  of  county  commissioners,  as  in 
the  present  case.  The  material  portion  of 
section  507  has  already  been  quoted.  It  will 
be  observed  that  this  latter  section  was  a 
part  of  our  law  a  very  long  time  before  the 
provisions  of  section  506  (taken  from  the 
act  of  December  15,  1871)  constituted  a  part 
of  the  Code.  The  requirement  that  all  claims 
shall  be  presented  within  12  months,  or  else 
be  barred,  was  made  without  imposing  upon 
the  claimant  any  burden  whatever  with  re- 
spect to  the  auditing  of  the  same  by  the  coim- 
ty  officials.  All  he  had  to  do  was  to  present 
his  claim  within  the  12  months  prescribed  by 
law.  The  subsequent  act  of  1871  merely  di- 
rected the  county  officials  as  to  what  they 
should  do  with  such  claims  when  presented, 
and  In  no  way  sought  to  change  the  pre-ex- 
isting law  as  contained  in  section  507,  or  to 
in^KMae  ^Voo,  claimants  any  additional  bur- 
den or  duty.  The  provisions  of  the  latter  sec- 
tion, therefore,  now  stand  as  they  have  al- 
ways stood,  and  are  to  be  construed  by  them- 


selves, and^  not  in  connection  with  the  provi- 
sions of  the  preceding  section,  which  has  sub- 
sequently found  its  way  into  the  Code.  Its 
requirements,  addressed  alone  to  the  county 
officials,  as  to  auditing  claims,  are  not  rele- 
vant, and  cannot  be  considered  as  in  any 
way  affecting  the  rights  or  duties  of  the 
claimant  In  some  of  the  above-cited  cases, 
and  perhaps  in  others,  the  matters  of  pres- 
enting and  auditing  claims  have,  never- 
theless, been  discussed  in  connection  with 
each  other,  under  the  apparent  misapprehen- 
sion that  sections  506  and  607  related  to  one 
and  the  same  matter,  and  *  should  be  con- 
strued together.  There  has,  however,  been 
no  binding  or  authoritative  decision  contrary 
to  the  conclusion  herein  announced.  Nothing 
material  to  the  present  discussion  was  decid- 
ed in  those  cases  except  that,  where  a  claim 
against  a  county  was  not  presented  within 
12  months,  it  was  barred.  The  opinion  of 
Chief  Justice  Jackson  in  the  Powell  Case,  71 
0a.  589,  contains  a  clear  intimation  that  the 
bringing  of  an  action  within  12  months  would 
dispense  with  a  previous  presentation;  and 
the  real  purpose  of  section  507  is  probably 
correctly  indicated  by  Justice  Crawford  in 
his  opinion  in  the  Maddox  Case,  supra,  when 
he  suggests  that  ab  the  business  of  counties 
is  managed  and  controlled  by  officers  who  are 
chosen  for  only  short  periods  of  time,  to  al- 
low delays  in  bringing  forward  claims  until 
those  who  were  in  office,  and  had  knowledge 
of  the  facts,  had  been  displaced  by  others, 
who  were  Ignorant  as  to  the  merits  of  such 
claims,  would  be  prejudicial  to  the  county's 
Interests.  In  other  words,  the  main  object 
of  the  law  was,  doubtless,  to  provide  that  the 
county  officials  should  have  timely  notice  of 
all  demaiuls  against  the  county,  in  order  that 
they  might  intelligently  and  advisedly  take 
the  proper  action  concerning  the  same.  The 
giving  of  such  notice  is  as  effectually  accom- 
plished by  the  filing  of  a  declaration  against 
the  county,  and  having  the  same  duly  served, 
as  could  be  done  by  handing  to  the  ordinary 
or  board  of  commissioners  a  written  state- 
meiit  setting  forth  the  nature  of  the  claim. 
Indeed,  it  is  more  than  likely  that  the  infor- 
mation contained  in  a  declaration  would  be 
fuller  and  more  satisfactory  than  in  a  less 
formal  document  tendered  by  the  claimant  in 
person.  Section  507  does  not  provide  in  what 
form  the  claim  shall  be  presented,  nor  does  it 
warrant  the  construction  that  a  formal  pres- 
entation of  the  claim  shall  be  a  condition 
precedent  to  the  bringing  of  the  suit  It  is 
enough,  we  think,  if  the  claim  be  presented 
In  the  shape  of  an  action.  Indeed,  at  most 
section  507  is  only  a  statute  of  limitations. 
See  Neel  v.  Commissloneis  of  Bartow  Co., 
94  Ga.  216,  21  S.  B.  516.  We  therefore  con- 
dude  that  the  trial  judge  erred  in  granting  a 
nonsuit  on  the  ground  that  the  plaintiff  failed 
to  show  he  had  presetted  his  claim  within 
12  months,  as  required  by  law*  Judgment 
levoaed. 
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(97  Oa.  727) 
KILLIAN  V.  GEORGIA  RAILROAD  & 

BANKING  CO. 
(Supreme  Court  of  Georgia.     Feb.  7,  lS9a) 

Railuoad   Companibs— Aotion   fob   Injuries  — 

EviDBNOB— Character  and  Weight— Bub dbh 

OF  Proof— NBGLiGBNCE—PRoyiNOB  of  Jury. 

1.  One  of  the  questions  In  'issue  beine  bm  to 
how  long  a  train  stopped  at  a  given  station,  the 
plaintiff  contending  that  the  stop  was  not  8u£El- 
ciently  long  to  allow  him  time  to  alight  safely 
from  the  train,  and  the  defendant  insisting  that 
the  stop  was  long  enough  for  this  purpose,  evi- 
dence that  the  train  was  behind  tune  was  ad- 
missible as  tending  to  show  the  existence  of 
a  reason  or  motive  for  making  only  a  short  stop, 
and  therefore  as  supporting  the  plaintiffs  con- 
tention. 

2.  On  the  trial  of  an  action  against  a  railroad 
company  for  personal  injuries,  it  was  improper 
to  admit  parol  evidence  tending  to  show  that  the 
plaintiff  had  been  charged  with  or  tried  for  a 
criminal  offense. 

3.  It  was  not  incumbent  upon  the  plaintiff  in 
'such  a  case,  where  the  injury  complained  of  was 

caused  by  the  running  of  the  defendant's  cars,  to 
prove  the  alleged  ne^igence  of  the  defendant  by 
a  prei^nderance  of  the  evidence.  Upon  show- 
ing that  he  was  injured  in  this  manner,  the 
legal  presumption  arose  that  the  injury  was  due 
to  the  company's  negligence;  and  in  such  case 
the  law  embraced  in  section  8083  of  the  Code 
ought  to  liave  been  nven  in  charge,  as  a  part  of 
the  general  law  of  the  case,  without  any  request 
to  that  effect 

4.  The  evidence  of  a  witness  who  testified  that 
a  given  thing  occurred  is  positive  testimony. 
The  evidence  of  another  witness  that  he  was 
present  on  the  occasion  referred  to,  and  did  not 
see  or  hear  the  occurrence  in  question,  is  nega- 
tive testimony;  nor  is  such  testimony  rendered 
positive  by  a  mere  statement  of  the  witness  that 
such  an  occurrence  could  not  have  taken  place 
without  his  seeing  or  hearing  it.  To  entitle  his 
evidence,  other  things  being  equal,  to  as  great 
weight  as  that  of  the  former  witness,  it  must  ap- 
pear that  his  opportunities  for  seeing  or  know- 
mg.  what  occurred  were  at  least  equal  to  those 
of  that  witness,  and  that  his  attention  was  spe- 
cially directed  to  the  matter  in  question. 

5.  Whether  or  not  a  passenger  about  to  alight 
from  a  train,  and  incumbered  with  hand  bag- 
gage or  parcels,  was,  under  the  circumstances, 
afforded  by  the  company  reasonable  time  and  op- 
portunity to  leave  the  train  in  saf ety,  is  a  ques- 
tion for  determination  by  the  jury,  and  not  by 
the  jud^e. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Dekalb;  H.  CL 
Jones,  Judge. 

Action  by  M.  A«  Killian  against  the  Georgia 
Railroad  &  Banking  Company.  There  was  a 
Judgment  for  defendant  and  plaintiff  brings 
error.     Reversed. 

Arnold  &  Arnold,  for  plaintiff  in  error.  Joa. 
B.  &  Bryan  Cununing  and  M.  A.  Candler,  for 
defendant  In  error. 

SIMMONS,  a  J.  KnUan  sued  the  railroad 
company  for  damages  for  personal  injuries, 
alleging  In  brief  that  on  March  16,  1895,  he 
was  a  passenger  on  the  defendant's  we8t« 
bound  passenger  train,  his  destination  being 
Stone  Mountain;  that,  when  the  train  arriyed 
at  Stone  Mountain,  he  prepared  to  disembark 
as  soon  as  the  train  came  to  a  stop,  but  it  did 
not  stop  long  enough  for  him  to  alight  In  safe- 
ty, as  ordinary  care  required;  on  the  contrary. 


It  scarcely  stopped  at  an,  and,  as  sooo  as  It 
did  stop,  it  started  again;  that  be  was  down 
on  the  steps  of  the  platform,  preparing  to 
alight,  when  the  train  Jerked  suddenly  and 
negligently,  and  be  was  thrown  to  the  ground, 
and  greatly  injured;  that,  on  accounf  of  the 
short  time  the  train  stopped,  he'  was  not  al- 
lowed an  opportunity  to  get  off  until  the  train 
was  in  motion;  that  be  was  not  guilty  of  any. 
negligence,  and,  when  he  attempted  to  alight, 
the  speed  of  the  train  was  slow;  that  his 
ticket  entitied  him  to  ride  no  furtlier,  and  the 
drcumstanoes  were  such  that  any  person  of  or- 
dinary prudence  would  hare  attempted  to 
alight  as  he  did.  There  was  a  yerdlct  for  the 
defendant,  and  the  plaintiff  made  a  motion  for 
a  new  trial,  which  was  overroled,  and  he  ex- 
cepted. 

1.  It  is  complained  in  the  motion  for  a  new 
trial  that  the  court  erred  in  refusing  to  al- 
low the  plaintiff  to  prove  by  a  certain  witness 
that,  at  the  time  the  train  reached  Stone 
Mountain,  it  was  behind  time  over  an  hour. 
We  think  the  court  ought  to  have  aDowed  this 
ftict  to  be  shown.  One  of  the  questions  in  is- 
sue being  as  to  how  long  the  train  stopped  at 
Stone  Mountain,  the  plaintiff  contending  that 
the  stop  was  not  sufficiently  long  to  allow  him 
to  alight  safely  from  the  train,  and  the  de* 
fendant  insisting  that  the  stop  was  long 
enough  tor  this  purpose,  evldenoe  that  the 
train  was  behind  time  was  admissible,  as  tend- 
ing to  show  the  existence  of  a  reason  or  mo- 
tive for  making  only  a  short  stop,  and  there- 
fore as  supporting  the  plalntifTs  contention. 

2.  The  defendant's  counsel  asked'  one  of  the 
witnesses  if  he  did  not  know  that  the  plaintiff 
had  been  charged  and  tried  before  the  mu- 
nicipai  court  of  Stone  Mountain  toe  the  Oif- 
f  ense  of  selling  liquor  without  license.  The 
witness  replied  that  the  plaintiff  had  been 
charged  with  that  offense,  and  had  been  tried 
therefor.  The  plaintiff's  counsel  objected  to 
this  evidence,  on  the  ground  that  It  was  ir- 
relevant, and  threw  no  light  on  the  issue  hi  the 
case,  and  did  not  fix  any  time  when  the  plain- 
tiff was  alleged  to  hare  sold  liquor,  ^d  upon 
the  ground  that  the  best  evidence  was  the  rec- 
ord of  the  charge  and  the  trlaL  The  09art 
overruled  Ihese  objections,  and  admitted  the 
evidence;  and  this  is  complained  of  in  the 
motion  for  a  new  trial.  This  testimony  was 
clearly  inadmissible.  A  witness  may  be  dis- 
credited by  showing  this  conviction  fOr  an  of- 
fense, but  it  is  not  competent  to  discredit  him 
by  showing  merely  that  he  has  been  chained 
with  and  tried  for  an  offiense.  Until  there  Is 
proof  of  conviction,  he  is  protected  by  the  le- 
gal presumption  of  innocence.  Moreover,  the 
Judgment  of  conviction  must  be  proved  by  the 
record.  Rap.  Wit  1 201,  and  cases  cited;  Peo- 
ple V.  Elster  (GaL)  3  Pac.  884;  Van  Bokketai 
r.  Berden,  IBO  N  Y.  145,  29  N.  B.  254,  and 
cases  dted.  And  see  Gardner  t.  State,  SL  Qtu 
144,  7  &  E.  144. 

a  The  court  charged:  The  preponderance 
of  the  evldenoe  must  be  with  the  plaintiff  In 
order  to  entitie  him  to  recover.   *    *    *    If  the 
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scales  bftlance  evenly,  be  caxuaot  recoTer.  He 
must  hare  enough  of  evidence  to  make  it  come 
down  in  bis  ftivor»  tbe  burden  being  upon  it" 
It  Is  complained  that  tbe  eoiirt  ^nred  In  cbaiv 
glng  thus,  and  in  fiUling  to  give  in  chaige  the 
principle  that,  where  an  injtar  was  shown  to 
bave  occurred  by  the  nmning  of  the  defend- 
ant's cam,  the  presumption  was  against  tbe 
defendant  The  role  given  in  charge  by  tbe 
court  is  correct  and  is  applicable  in  all  civil 
cases.  When  it  appeared,  however,  that  the 
injnry  was  caused  by  the  running  of  the  de- 
fendant's cars,  it  was  not  incumbent  iitx>n  the 
plaintiff  to  prave  the  alleged  negligence  of  the 
defendant  by  a  preponderance  of  the  evidence. 
Upon  showing  that  he  was  Injured  in  this 
manner,  tbe  legal  presumption  arose  that  the 
injury  was  due  tot  the  company's  negligence; 
and  the  law  embraced  in  section  dOBS  of  the 
Code  Wight  to  have  been  given  In  charge  as  a 
part  of  the  general  law  of  the  case,  without 
any  request  to  that  effect  The  chttrge,  as  it 
stood,  placed  up<»i  the  plaintiff  the  burden  of 
ebowing  tbajb  the  defendant  was  negligent  not- 
withstanding it  was  shown  that  the  injury 
was  caused  by  the  running  of  the  def  endantf  s 
cars. 

4.  It  is  complained  that  the  court  erred  fan 
charging  thus:  "If  a  witness  testifies  that  if 
a  certain  thing  took  place,  or  certain  things 
were,  stated,  he  did  not  see  them  or  hear  them 
while  he  was  there,  unless  he  testified  that  It 
could  not  have  taken  place,  or  that  words 
could  not  have  been  spoken  without  his  hear- 
ing them,  that  would  be  n^^tive  testimony; 
but,  if  be  does  so  testify,  then  it  would  amount 
to  positive  testimony,  and  has  the  same  weight 
as  positive  testimony."  This  charge  is  inac- 
curate and  mtsleadtng.  It  is  not  true  that 
where  a  witness  swears  that  he  did  not  see 
or  hear  a  certain  thing  take  place,  his  m^fe 
statement  that  it  could  not  bave  taken  place 
without  his  having  seen  or  heard  it  will  en- 
title his  testimony  to  the  same  weight  as  posi- 
tive testimony,  or  that  of  a  witness  who  tes- 
tifies that  he  did  see  or  hear  it  To  entitle 
the  testimony  of  a  witness  that  he  did  not  see 
or  hear  a  certain  thing  occur  at  a  particular 
time  and  place  to  the  same  weight  upon  the 
question  of  whether  it  did  occur  or  not  as 
that  of  an  equally  credible  witness  that  he 
saw  or  heard  the  occurrence  in  question,  It 
must  appear  that  the  opportunities  of  the  for- 
mer were  at  least  equal  to  those  of  the  latter, 
and  that  his  attention  was  specially  directed 
to  the  matter;  and  whether  this  was  so  or 
not  is  to  be  determined,  not  merely  from  his 
own  opinion  or  statement  that  the  occurrence 
could  not  have  taken  place  Without  his  seeing 
or  hearing  it  but  from  aU  the  evidence  bear- 
ing on  the  subject.  See,  on  this  snnbject  1 
Whart.  Bv.  fi  415;  Railroad  Co.  v.  Johnson,  66 
Ga.  271. 

5.  It  is  complained  that  the  court  erred  in 
charging  as  follows:  "It  is  claimed  by  the 
plaintiff  in  this  case  that  at  the  time  he 
alighted  from  the  cais  at  Stone  Mountain,  he 
was  incumbered  with  some  baggage;  that  he 
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had  an  overeoat  and  a  box  containing 
pigeons,  and  perhaps  a  satchel  and  some  othet 
baggage;  and  he  was  partially  deaf  at  that 
tima  I  charge  you  that  If  be  had  unchecked 
hB^gSLge  in  his  arms  or  in  bis  hands,  which  in- 
cumbered his  egress  firom  the  cicr,  the  railroad 
is  not  chargeable  with  that  and  that  is  not 
to  operate  against  them,  if  that  had  anything 
fo  do  with  his  failing  to  get  off  the  car  in  safe- 
ty." In  det^mining  whether  zeasonaMe  time 
and  opportunity  for  leaving  the  train  in  safety 
were  afforded  the  plaintiff,  the  Jury  had  a 
right  to  take  into  consideration  his  condition 
at  the  time;  and  it  was  for  them,  and  not  for 
the  court  to  say  whether  the  fact  that  he  was 
Incumbered  with  hand  baggage  and  parcels 
called  for  greater  care  in  his  behalf  than  was 
exercised  by  the  defendant's  agents  in  charge 
of  the  train,  and  ought  to  have  caused  them 
to  allow  him  more  time  for  leaving  the  train 
than  they  did.  Where  a  railroad  company 
takes  upon  ite  train  a  passaiger  Incumbered 
with  hand  baggage  and  parcels,  it  must  have 
due  regard  to  his  condition  in  this  respect 
when  the  time  comes  fbr  the  passenger  to 
leave  the  trahi.  It  was  actiordin^  error  to 
instruct  the  Jury  that  the  fact  that  the  plain- 
tiff was  so  inicumbered  could  not  operate 
against  the  defendant  It  was  contended  by 
counsel  fbr  the  railroad  company  that  the  evi- 
dence demanded  the  verdict  and  that  for  this 
reas<ni,  the  error  complained  df  was  harmless. 
We  do  not  think  so.  There  was  sufficient  evi- 
dence to  have  upheld  a  verdict  in  favor  of  the 
plaintiff.  See  Sober  v.  BaHway  Co.,  06  (}a. 
42,  23  S.  B.  887,  and  cases  dted;  Railroad 
Oo.  V.  SuHth,  81  Oa.  ^0,  8  8.  B.  44a  Judg- 
ment reversed. 

(97  Qa.  795) 
MITOHBLL  V.  MITGHBLK 
(Supreme  Court  of  Qeorgia.     Feb.  29,  1896.) 

RB8  JoDIOATAr-DlVOBOl— ALIHONT. 

1.  Where  the  defense  of  res  Judicata  was 
made  in  resistance  to  a  petition  for  temiXMrary 
alimony  bv  a  wife  against  her  husband,— the 
same  not  haying  been  instituted  in  oonnectioa 
with  a  pending  Bbel  for  divorce,  but  in  connec- 
tion with  a  suit  for  permanent  alimony,  baaed 
upon  the  ground  that  she  had  been  abandoned 
and  driven'  off  by  her  husband,  and  was  iiying 
in  a  state  of  separation  from  him,— sudi  de- 
fense was  not  sustained  by  evidence  showing 
no  more  than  that  in  an  action  for  divorce 
brought  bv  the  wife  against  the  husband  after 
the  alleged  abandonment,  etc.,  there  was  a  ver- 
dict in  his  favor;  it  not  appearing  upon  what 
ground  or  grounds  the  diyorce  suit  was  predi- 
cated, nor  that  any  Judgment  or  decree  was 
oyer  entered  upon  such  yerdict 

2.  It  does  not  appear  in  the  present  case  that 
there  was  any  abuse  of  discretion  in  pMwainig 
the  order  allowing  temporary  alimony. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Bulloch  county; 
R.  L.  Gamble,  Judge. 

Action  by  Ida  Mitchell  against  W.  H. 
Mitchell  for  divorce.  Decree  for  plaintiff, 
and  defendant  brings  error.   Affirmed. 

H.  B.  Strange,  for  plaintiff  hi  error.  J.  O. 
&  D.  H.  Claik,  for  defendant  in  6rror. 
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.  I/UMPKIN,  J.  In  1890  Mrs.  MltcheU  | 
brought  an  action  of  divorce  against  her  hus- 
band, and,  during  its  pendency,  made  an  ap- 
plication for  temporary  alimony,  which  was 
granted.  It  does  not  appear  upon  what 
ground  or  grounds  the  divorce  suit  was  pred- 
icated. It  does  appear  that  a  verdict  therein 
was  rendered  in  favor  of  the  husliand,  but, 
so  far  as  the  record  before  us  discloses,  no 
judgment  or  decree  was  e^er  entered  upon 
that  verdict  Afterwards,  In  1805,  Mrs. 
MltcheU  instituted,  under  the  provisions  of 
section  1744  of  the  Code,  a  proceeding  against 
Mr.  Mitchell  for  permanent  alimony,  based 
upon  the  ground  that,  against  her  will,  she 
had  been  abandoned  and  driven  off  by  him, 
and  was  living  in  a  state  of  separation  from 
bim.  In  connection  with  this  suit  for  perma- 
nent alimony,  sihe  presented  to  the  Judge  a 
petition  for  temporary  alimony,  the  judgment 
upon  which,  allowing  her  $5  per  month,  and 
$25  as  cotmsel  fees,  is  now  the  subject-matter 
of  review.  This  petition  for  temporary  ali- 
mony made  no  reference  whatever  to  any  li- 
bel for  a  divorce,  pending  or  otherwise.  It 
was  predicated  upon  so  much  of  section  1737 
of  the  Code  as  authorizes  an  application  for 
temporary  alimony  whenever  a  suit  by  the 
wife  for  permanent  alimony  is  pending;  and 
the  petition  distinctly  alleges  the  pendency  of 
her  suit  for  permanent  alimony,  to  which  ref- 
erence has  been  made  above.  The  answer  of 
the  respondent  embraced  two  defenses: 
First,  that  of  res  judicata,  based  upon  the 
verdict  which  had  been  rendered  in  his  favor 
In  the  divorce  proceeding;  and,  second,  a 
denial  of  the  petitioner's  right  to  alimony,  up- 
on the  merits  of  her  claim. 

It  is  clear  that  this  verdict  could  not,  In 
any  possible  view,  amount  to  more  than  an 
adjudication  that  Mrs.  Mitchell  was  not  en- 
titled to  a  divorce  from  her  hsuband  upon 
the  ground  or  grounds  alleged  in  her  libel 
(whatever  the  same  may  have  been),  the  na- 
ture of  which  are  not  disclosed.  Treated  as 
a  judgment,  it  could  hardly  be  held  an  estop- 
pel to  her  present  proceeding.  But  in  our 
opinion  this  verdict,  standing  alone,  really 
adjudicated  nothing.  "It  is  only  a  final 
judgment  upon  the  merits  which  prevents 
further  contest  upon  the  same  issue,  and  be- 
comes evidence  in  another  action  between 
the  same  parties  or  their  privies."  Webb  v. 
Bttckelew,  82  N.  T.  555,  560,  cited  in  1  Van 
Fleet,  Former  Adj.  p.  119.  "No  finding  nor 
verdict  will  bar  another  suit  until  judgment 
Is  rendered  upon  it"  Id.  119,  120.  There  is 
nothing  novel  in  this  announcement.  It  Is 
a  rule  of  law  announced  by  the  courts  and 
standard  text  writers  throughout  the  length 
and  breadth  of  this  country^  and  even  in  far- 
off  India.  It  Is  thus  stated.  In  a  very  admi- 
rable treatise  on  the  subject  of  Res  Adjudl- 
cata,  by  Hukm  Chand,  M.  A.:  '*And  In  the 
United  States  the  general  rule  is  that  a  ver- 
dict, or  other  finding,  not  followed  by  judg- 
ment, is  not  binding;  and,  though  doubts 
used  to  be  entertained  about  It  In  England, 


the  rule  there  now  appears  to  be  ttie  same.** 
See  Chand,  Res  Adj.  S  62,  and  authorltiea 
there  cited,  many  of  them  being  cases  de- 
cided by  the  courts  of  this  country.  See, 
also,  Carstarphen  v.  Holt  (decided  at  the 
present  term)  96  Ga.  703,  23  S.  E.  904.  Noth- 
ing here  said  conflicts  with  the  decision  in 
Bums  V.  Lewis,  80  Ga.  591,  13  S.  E.  123, 
holding  that  a  final  verdict  in  favor  of  a 
total  divorce  was  sufficient  of  Itself  to  dis- 
solve the  marriage,  though  no  judgment  de- 
claring the  marriage  dissolved  was  ever 
actually  entered  up.  That  decision  was  ex- 
pressly based  upon. the  lurovislon  in  our  pres- 
ent constitution  devolving  upon  the  jury  ren- 
dering the  final  verdict  In  a  divorce  suit  the 
f  imction  of  regulating  the  rights  and  disabili- 
ties of  the  parties,  subject  only  to  a  power  of 
revision  by  the  court.  A  Anal  verdict  in  fa- 
vor of  a  total  divorce  admits  of  no  construc- 
tion other  than  that  the  jury  intended  the 
dissolution  of  the  marriage,  and  the  revisory 
power  of  the  court  would  not  extend  to  this 
element  of  the  verdict  The  above-mentioned 
provision  of  our  constitution  has,  however, 
no  application  whatever  to  a  verdict  denying 
a  divorce;  and  therefore  such  a  verdict  dear*- 
ly  falls  within  the  general  rule  above  stated, 
and  must  be  followed  by  a  judgment,  in  or- 
der to  become  conclusive. 

After  carefully  examining  the  evidence  we 
are  unable  to  perceive,  so  far  as  the  merits 
of  the  case  are  concerned,  that  there  was  any 
abuse  of  discretion  in  allowing  temporary  ali- 
mony in  the  amounts  stated.  Judgment  af- 
firmed. 


(97  QtL.  748) 
HIGHTOWER  v.  WALKER  et  aL 
(Snprone  Ooort  of  Georgia.     Feb.  10,  1896.) 
Liability  op  Marbibd  Womak^Goods  Soij>. 
The  mere  fact  that  a  wife  got  the  benefit 
of  goods  bought  by  her  husband  on  his  own 
credit  would  not,  whether  he  was  solvent  or  in- 
solvent, make  her  liable  in  law  to  the  seller  for 
the  price  of  such  goods. 
(Syllabus  by  the  Court) 

Error  from  supericMr  court,  Johnson  county; 
C.  0.  Smith,  Judge. 

Action  by  W.  T.  and  W.  A.  Walker  against 
Jennie  Hightower.  Judgment  for  phdntiffs, 
and  defendant  brings  error    Reversed. 

J.  E.  Hightower  and  Evans  &  Evans,  for 
plaintiff  in  error.  A.  F.  Daly,  for  defendants 
in  error. 

LUMPKIN,  J.  IrrespectlTe  of  other  queft- 
tions  made  In  the  record,  there  must  be  an- 
other trial  of  this  case  for  the  reason  that  the 
presiding  judge  charged  the  jury,  "If  the  hus- 
band bought  goods  of  the  plaintiff,  and  the 
wife  got  the  benefit  of  them,  and  the  huaband 
was  insolvent,  then  she  would  be  liable  for 
them."  We  are  quite  sure  that  our  broths 
of  the  circuit  bench  has  never,  since  his  ad- 
mission to  the  bar,  b^leved  that  the  above 
proposition,  just  as  It  stands,  la  a  correct  ei- 
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poBltlan  of  tlie  law  upon  "the  ffOlbjMt  "with 
which  he  was  dealing  in  the  present  casa 
Ofrlng  this  Instruction  to  the  Jury  was  mani- 
festly the  result  of  Inadvertence  on  his  part 
The  error  thus  committed  would  doubtless 
have  been  corrected  by  the  granting  of  a  new 
trial  by  the  presiding  judge,  had  he  not  eyf- 
dently  entertained  the  opinion  that  the  evi- 
dence demanded  the  Terdict  In  the  argo- 
ment  before  this  court,  <*ounsel  for  the  de- 
fendant in  error  rery  properly  conceded  that 
the  charge  aboye  quoted  was  erroneous,  but 
Insisted  upon  an  afftrmance  of  the  Judgment 
below  on  the  ground  titiat  the  error  thus  com- 
mitted was  harmless,  as  the  yerdict  rendered 
was  the  only  outcome,  from  the  evidencje,.  le- 
gally possible.  We  hare  therefore  directed 
our  attention  particularly  to  the  brief  of  evi- 
dence sent  up  in  the  record.  J^er  a  careful 
examination  and  consideration  of  the. same, 
we  are  unable  to  sustain  counsel  in  this  con- 
clusion. Without  expressing  any  opinion  as 
to  what  the  verdict  ought  to  be,  we  f^l  con- 
strained to  order  a  resubmission  of  the  case 
to  a  jury.    Judgment  reversed. 


(97  Ga.  738) 

DUGGAN  ▼.  HARRISON  et  bL 
(Supreme  Court  of  Georgia.     Feb.  10,  1886.) 

Wnxe — CONSTRUCTION— Joint  Dkvisbes— Dutt  or 
Ohb  in  Possession  to  Account  for 
Rbnts  and  Profits. 
Where  a  testator,  after  making  in  his  will 
several  specific  bequests,  disposed  of  all  his  Und 
and  other  propertv  which  might  remain  after 
the  settlement  of  these  bequests  in  the  following 
words:  "I  give  and  bequeath  [the  land,  etc] 
to  my  five  cmldren  that  remain  with  me,  to  wit 
piere  designating  by  name  five  persons,  inclnd- 
mg  his  executor  and  executrix],  to  have  and  to 
hold  in  common  for  a  home  and  support  so  long 
as  they  remain  together.  Should  one  or  more 
leare,  they  can  take  such  as  is  given  them  in- 
dividually in  this  will,  but  have  no  share  or 
control  of  this  that  is  given  in  common,  without 
the  consent  and  dgnature  of  those  that  remain 
on  the  place.  No  one.  shall  sell,  lease,  rent,  or 
In  anv  way  convey,  to  any  other  than  those  that 
remam  on  .the  place,  without  the  signature  of 
the  five  named  in  this  item,*'  held  that,  what- 
ever may  be  the  interest  of  one  of  these  dev- 
isees, a  daughter  of  the  testator^  either  in  the 
real^  itself,  or  in  its  income  durmg  a  period  of 
many  years  while  she  was  absent  from  the  land, 
and  the  other  four  remained  upon  and  used  and 
enjoyed  the  same  in  common,  she  is  not  entitled 
to  maintain  in  the  court  of  ordinary  a  petition 
to  require  the  executor  and  executrix,  as  such, 
to  make  a  retmm  of  the  rents,  issues,  and  profits 
of  the  land  during  the  time  of  her  absence. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Washington 
county;   B.  L.  Gamble,  Judge. 

Action  by  Martha  W.  Duggan  against  W. 
T.  Harrison;  executor,  and  Seleta  Harrison, 
execatrix,  of  W.  D.  Harrison,  deceased. 
From  a  judgment  for  defendants,  plalntilf 
brings  error.    Affirmed. 

The  following  is  the  official  report: 

On  May  tol  1894,  Martha  W.  Duggan,  a 

daughter  of  W.  D.  Harrison,  cited  W.  T.  and 

Seleta  Ebirrison,  the  executors  of  the  will  of 

W.  D.  Harrison,  to  make  return  of  their  as- 


aetB  at  aueh^  On  aj;>peai  the  caacr'was'  sub- 
mitted to  the  Judgment  upon  agreement  of 
facts,  the  case  turning  on  the  construction  of 
the  wilL  This  was  dated  February  19,  ISTT, 
and  the  testator  died  In  the  same  year.  After 
providing  for  the  payment  of  debts,  and  de- 
vising sundry  portions  of  personalty  an^ 
money  to  his  children,  including  the  plaintiff, 
the  tesUtor  directed:  'Tluit  aU  my  lands 
and  other  property,  after  the  above-named 
bequests  have  beep  settled,  I  give  and  be- 
queath to  my  five  children  that  remain  with 
me,  to  wit,  Seleta  B.,  Emma'S^,  llkfartha  W^ 
Mary  J.,  and  William  T.,  to  Imve  aiid  to  hold 
in  common  tor  a  home  and'^  suptH>rt  so  long 
as  they  remain  together.  Should  one  or  morh 
leave,  they  can  take  such  as  is  given  them  in- 
dividually in  this  will,  but  have  no  share  or 
control  of  this  that  Is  given  in  common,  with- 
out the  consent  and  signature  of  those  that 
remain  on  the  place.  No  one  or  more  shall 
sell,  lease,  rent,  or  in  any  way  convey,  to 
any  other  than  those  that  remain  on  the 
place,  without  the  signature  of  the  five  named 
in  this  item."  At  the  time  of  the  testator's 
death,  all  the  legatees  named  in  this  item 
were  living  with  the  testator  in  Washington 
couniy,  plaintiff  having  four,  minor  children 
living  with  her.  She  lived  there  until  1881 
or  1882,  ^but  has  since  heen  there  only  at  long 
intervals,  and  for  a  ^ew  days  at  a  time, 
though  some  of  her  personal  property  is  there 
now;  she  spending  her  time  mainly  with  her 
children,  her  daughters  having  married.  She 
and  her  three  sisters  wete  dependent  on  their 
father;  she  being  a  widow,  and  they  elderly, 
unmarried  ladles.  W.  T.  Harrison  was  un- 
married until  1893.  The  estate  conveyed  by 
the  item  before  quoted  consists  of  about  400 
acres  of  land  in  Washington  county,  on  which 
testator  and  these  legatees  resided,  and  about 
200  acres  In  Johnson  county,  and  some  per- 
sonal property.  The  Johnson  county,  land 
was  appraised  at  $500,  and  is  estimated  tb 
be  worth  about  $1,000  now.  Plaintiff  has  re- 
ceived nothing  as  rents  and  profits  from  said 
place  shice  1881,  or  from  the  estate,  except 
the  special  legacy  given  her  fn  a  previous 
item  of  the  wllL  The  four  remaining  have 
received  the  entire  Income  of  the  estate.  All 
of  these  legatees  are  over  SO  years  of  age. 
The  court  ruled  as  follows:  **The  intention 
of  the  testator  was  that  his  five  children 
should  equally  enjoy  his  realty,  and  he  con- 
templated that  they  would  live  together  on 
the  old  homestead,  and  enjoy  its  usufruct,  as 
well  as  that  derived  from  the  Johnson  coun- 
ty lands.  If  any  of  said  legatees  should 
abandon  said  place,  said  legatees  so  leaving 
would  hate  the  right  to  return,  but  during 
their  absence  would  have  no  voice  In  the  con- 
trol and  management  of  the  property,  and 
would  not  be  entitled  to  any  of  the  Income 
during  said  absence,  without  the  written  con- 
sent of  those  remaining.  If  any  of  them 
should  leave,  and  then  return,  they  would 
have  the  same  rights  after  returning  as  they 
had  before.    By  leaving  the  homestead  they 
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dkl  not  fottelt  all  Interest  in  ttie  property. 
By  the  written  coni^^t  of  the  five  legatees, 
the  property  can  be  sold  to  a  stranger,  and 
ei^h  legatee  would  baye  a  fee-simple  title  to 
his  share.  Each  has  the  power  to  sell  his 
share  to  ^ther  of  the  others  without  any 
written  consent  from  the  others,  ^ut  no  sale 
of  a  share  could  be  made  to  a  stranger  with- 
out the  written  consent  of  alL  The  plaintiff 
has  a  right  to  return  to  the  premises  and 
enjoy  the  income  and  participate  in  its  man- 
agement along  with  those  remaining  on  the 
premises,  but  she  cannot  compel  a  partition 
of  the  same.  If  no  sale  should  be  made  by 
the  legatees  aa  authorized  by  the  will,  upon 
the  death  of  the  suryivor  the  property  would 
reyert  to  the  estate  of  the  testator,  and  de- 
scend to  his  heirs  at  law.  I  say  "revert"  I 
should  rather  say,  the  estate  would  be  left  in 
the  testator's  estate,  and  go  to  his  heirs  at 
law;  the  estate  created  being  an  executory 
devise,  and  not  an  estate  in  remainder  or  re- 
version." To  this  decision  the  plaintiff  ex- 
cepted. 

J.  A.  Harley,  for  plaintiff  in  error.  R.  H. 
Lew.is,  for  defendants  In  error. 

LUMPKIN,  J.  The  facts  of  this  case  ap- 
pear in  the  oflSicial  report  The  only  ques- 
tion really  presented  for  our  determination  is 
whether  or  not  Mrs.  Duggan  was  entitled  to 
maintain.  In  the  cotirt  of  ordinary,  a  petition 
for  a  citation  against  W.  T.  Harrison  as  ex- 
ecutor, and  Seleta  Harrison  as  executrix,  the 
purpose  of  which  was  to  reQUire  them  to 
make  a  return  of  the  rents,  issues,  and  prof- 
its of  the  Und  devised  to  herself  and  the 
other  four  children  by  their  father,  W.  D. 
Elarrison.  The  terms  of  the  will,  so  fftr  as 
it  relates  to  this  land,  are  peculiar;  and  it  is 
quite  a  dif3^cult  matter  to  determine  what  is 
the  precise  interest  of  Mrs.  Duggan,  either  in 
the  land  itself,  or  in  its  income,  during  the 
period  while  she  was  absent  from  the  prem- 
ises, and  the  other  devisees  remained  upon^ 
used,  and  enjoyed  the  property  in  common. 
We  are  quite  certain,  however,  she  has  no 
right  to  demand  of  W.  T.  Harrison  and  Se- 
leta Harrison,  in  their  representative  capacity, 
an  accounting  as  to  the  income  of  the  land 
during  the  time  she  was  absent.  The  ex- 
ecutor and  executrix,  by  living  upon  the  land 
and  permitting  the  other  devisees  to  do  so, 
assented  to  the  legacy,  in  so  far  as  the  in* 
come  was  concerned;  and  all  of  these  pai> 
ties  accepted  the  legacy,  to  this  extent,  by 
thus  enjoying  its  fruits.  If  Mrs.  Duggan  was 
entitled  to  any  of  the  rents  and  profits  which 
accrued  during  the  period  of  her  voluntary 
absence,  her  claim  is  surely  not  against  the 
estate  of  the  testator,  but  is  a  claim  against 
the  other  four  in  their  individual  capacities. 
TVe  are  not  now  called  upon  to  decide  wheth- 
er or  not,  as  individuals,  they  are  liable  to 
her,  and  accordingly  we  make  no  ruling  what- 
ever upon  that  question.  The  effect  of  the 
order  passed  by  the  ^ial  Judge  before  whom 


the  case  came  on  for  a  hearing  iq;K>n  an  ap- 
peal from  the  court  of  ordinary  was  to  dla* 
miss  theplaintifTs  application,  and  the  judg- 
ment nendered  was  unqnesitionably  right 
We  have  not,  however,  undertaken  to  decide 
as  to  the  ccMrectness  of  the  construction 
placed  by  the  Judge  upon  the  will  under 
which  thia  litigation  arose.  Judgment  af- 
firmed. 


(97  Oa.  682) 

8BALJBSS  V.  STATSL 

(Supreme  Court  of  Georgia.     Feb.  7,  1896.) 

Cbimixal    Law^Ivstbdotioits— IaTiMA.TioK    or 
Opinion— RcLBs  of  Bvidknob. 

1.  The  court,  in  its  charge,  having  at  least 
intimated  an  opinion  as  to  what  had  been  prov- 
ed, the  provisions  of  section  8248  of  the  Code 
reonire  the  granting  of  a  new  trial. 

2.  It  was  improper,  in  the  trial  of  a  criminal 
ease,  to  charge  the  jury:  "Yoar  purpose  is  to 
find  out  what  is  the  truth  of  this  transaction, 
and  you  use  the  same  rules  of  evidence  in  tltis 
case— the  same  reasoning— that  you  would  any- 
where else  on  any  question  outside  the  court- 
house or  inside  the  courthouse,  only  you  give  the 
defendant  the  benefit  of  any  reasonable  doubt  in 
the  case." 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Douglas  county; 
0.  G.  Janes,  Judge. 

Win  Scales  w&jb  convicted  of  burglary,  and 
brings  error.     Reversed. 

A.  L.  Bartlett  and  W.  A.  Jamea,  for  plain- 
tiff in  enor.  W.  T.  Roberts,  SoL  Qea^  for  the 
State. 

LUMPKIN,  J.  An  indictment  was  return- 
ed against  Seales  and  two  other  persons  for 
the  offense  of  burglary.  Seales  was  convicted, 
and  made  a  motion  for  a  new  trial,  to  the 
overruling  of  which  he  excepted. 

1.  Among  other  things,  the  court  charged: 
**Tbs  evidence  as  to  stolen  property— as  to  re- 
covering possession  of  any  property— was  of- 
fered by  the  state  to  show  that  the  defendant 
had  possession  of  .stolen  property,  and  is  only 
to  fix  the  crime  upon  him."  The  language 
quoted  contains  at  least  an  intimation  that 
the  evidence  in  question  would  serve  to  fix  the 
crime  upon  the  accused  if  the  Jury  should  be- 
lieve that  he  was  in  fact  in  possession  of  the 
property  alleged  to  have  been  stolen.  If  the 
court  had  said  that  the  state's  purpose  in  of- 
fering this  evidence  was  to  show  guilt  on  the 
part  of  the  accused,  accompanying  this  state- 
ment with  proptf  instructions  with  reference 
to  the  possession  of  stolen  property,  the  <diarge 
would  have  been  unobjectionable;  bnt  the  pre- 
cise language  used  wm  calculated  to  mislead 
the  Jury  into  the  belief  that  the  fiact  as  to  pos- 
session of  the  stK^en  iHroperty  was  a  conclu- 
sive test  of  guilt  when,  accurately  speaking, 
it  was  only  a  circumstance  fsom  which  guilt 
might  be  inferred. 

2.  The  court  also  gave  a  charge  to  the  Jury 
in  the  language  quoted  In  the  second  head- 
note,  which  we  do  not  think  was  a  proper  in- 
struction.    In  the  trial  of  a  criminal  case  the 
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fwty  oxight  not  to  nae  the  game  rules  of  evi- 
dence, or  the  same  reasoning,  they  would  use 
"anywhere  else  on  any  question  outside  the 
courthouse."  None  hut  the  Infinite  can  know 
what  rules  of  eyldence,  or  what  methods  of 
reasoning,  persons  serrlng  as  Jurors  may  Izh 
TOke  In  traosactlng  their  huslness,  or  In  deal- 
ing with  other  aflblrs,  at  their  homes  or  any 
other  places.  Criminal  cases  must  be  tried  by 
the  rules  of  eyfdence  prescribed  by  law»  and 
the  reasoning  of  the  jury  should  be  hi  accord 
with  these  rules,  under  proper  Instructions 
from  the  bench.    Judgment  reversed. 

SIMMONS,  G.  J.,  not  presiding. 


(97  Ga.  648) 

^BROYIiES  ▼.  PRISOOK. 

(Supreme  Court  of  Georgia.    Jan.  13,  1896.) 

Action  for  iNJUBiBs^DAHAaBs— Etidbncb— Bx- 

CLAMATIONB    OT    Pa1N~ADMI88IBILITT — INBPBO- 

TioN  BT  Jury  —  Nboliobnob  —  Ihstkuotioxs  <* 

WlTNBSSBB. 

1.  It  was  competent  for  the  plaintiff  In  an  ac- 
tion for  damages  resulting  from  personal  injuries 
to  testify  tlxat,  when  injured,  he  was  earning  a 
stated  monthly  salary  as  assistant  jailer:  it  ap- 
pearing that,  because  of  the  injuries,  he  was 
deprived  of  this  situation,  and  his  salary  in  con- 
nection therewith,  for  three  months.  The  eyl- 
dence was  admissible,  not  only  to  show  the  ac- 
tnal  loss  of  salary  for  that  period,  as  a  basis 
for  computing  in  part  his  damages,  but  also  to 
throw  light  generally  upon  his  capacity  to  earn 
money. 

2.  What  instmctions  should  be  given  to  wit- 
nesses by  the  trial  judge  upon  their  separation 
dpriuf?  a  snspention  of  the  trial  is  a  matter  for 
lus  discretion,  which  this  court  will  not  control 
unless  plainly  and  palpably  abosed,  which  was 
not  done  In  the  present  case. 

3.  Even  if  it  be  within  the  discretion  of  the 
trial  judge,  over  objection  by  either  party,  to  al- 
low the  jury,  in  the  trial  of  an  action  for  dam- 
ages, to  inspect  the  place  where  an  alleged  in- 
jwrj  occurred,  this  court  will  not  reverse  nis  ac- 
tion in  refusing  so  to  do  when  it  affirmatively 
appears  that  material  physical  changes  had  oc- 
curred in  the  character  of  the  premises  between 
the  time  of  the  injury  and  the  time  of  the  trial. 

4.  Exclamations  or  complaints  made  by  a  per- 
son undergoing  physical  examination  by  a  phya- 
cian,  with  a  yiew  to  ascertaining  the  extent  of 
his  alleged  injuries,  and  apparently  made  in  re- 
sponse to  manipulations  of  the  person's  body  or 
members  by 'the  physician,  are  admissible  in  evi- 
dence, though  such  person  was  not  nnder  the 
treatment  of  this  particular  physician,  and  the 
examination  was  being  made  solely  for  the  pur- 
pose indicated.  Whether  or  not  the  exclama- 
tions were  involnntary.  or  the  complaints  were 
bona  fide,  Is  for  determmation  by  the  jury,  under 
all  the  evidence  submitted. 

5.  The  reasonableness  or  unreasonableness  of 
a  crty  ordinance,  with  reference  to  its  applica- 
tion to  a  particmar  locality^  not  being  involved 
In  the  qase,  and  there  being  no  request  to  charge 
on  this  subject,  an  omission  to  do  so  was  not 
error^^ 

6.  The  standard  of  ordinary  care  and  dili- 
gence by  which  the  conduct  of  a  particular  per- 
son under  given  circumstances  is  to  be  judged 
is  one  which  the  jury  must  derive  from  their  ob- 
servation, their  common  sense,  and  their  com- 
mon knowledge  and  experience.  The  charge  in 
this  case  was  in  accord  with  this  rule. 

7.  There  was  no  error  hi  admitting  evidence, 
nor  in  refusing  to  charge  as  rcQuested,  nor  in 
the  charges  co^lplained  of.     The  evidence  war- 


^nted  the  verdict,  and  there  was  no  abuse  of 
discretion  In  denying  a  new  trial 
.  (Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lfumpkln,  Judge. 

Action  tv  M.  J.  Prisock  against  Arnold 
Broyles,  receiver  of  the  MetropoHtan  Street- 
Railroad  Company.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.     Affirmed. 

N.  J.  &  T.  A.  Hammond,  for  plaintiff  In  er- 
ror, a.  B.  Blackbiuii  and  Arnold  ft  Arnold, 
f6r  defendant  In  error. 

SIMMONS,  C.  J.  Prisock  sued  the  receiver 
of  the  Metropolitan  Street-Railroad  Company 
for  damages  which  be  alleged  were  sustained 
by  him  in  consequence  of  his  having  been 
struck  and  run  upon  by  an  engine  and  cars 
operated  by  the  defendant,  while  he  was  In 
the  a>ct  of  crossing  the  railroad  track  at  the 
Intersection  of  Hunter  street  and  Frazier 
street,  in  the  city  of  Atlanta.  He  obtained 
a  verdict  for  $800,  and  the  defendant  made  a 
motion  for  a  new  trial,  which  was  overruled, 
and  the  defendant  excepted. 

1.  It  Is  complained  tu  the  motion  for  a  new 
trial  that  the  court  erred  In  allowing  the 
plaintiff  to  testify  that,  at  the  time  of  his  In- 
jury, he  was  making  a  monthly  salary  of  $50, 
as  astistant  jailer  of  Fulton  county  JIdl,  oyer 
objection  that  this  did  not  show,  or  tend  to 
show,  how  much  he  could  earn  by  his  labor. 
The  court  did  not  err  in  admitting  this  testi- 
mony. It  appeared  that,  because  of  the  in- 
juries complained  of,  the  plaintiff  was  d&- 
prived  of  the  situation  referred  to,  and  his 
salary  in  connection  therewith,  for  three 
months;  and  the  evidence  was  admissible, 
not  only  to  show  the  actual  loss  of  salary  for 
that  period,  as  a  basis  for  computing  in  part 
his  damages,  but  also  to  throw  light  general- 
ly upon  his  capacity  to  earn  money. 

2.  When  the  trial  began,  the  witnesses  wtf  e 
sworn  and  put  under  the  rule,  those  not  exam- 
ined being  required  to  remain  out  of  the 
hearing  of  the  witness  testifying.  When  the 
court  was  about  to  adjourn,  on  Friday  to 
Monday,  defendant's  counsel  requested  the 
court  to  instruct  all  the  witnesses  not  to  talk 
among  themselves  or  to  any  one  in  reference 
to  the  case  during  the  adjournment.  Plain- 
tiff*s  counsel  objected.  The  court  had  all  the 
witnesses  called  in,  and  instructed  them  not 
to  allow  any  witness  who  had  testified  to 
conununicate  anything  to  them  that  had  been 
testified  to  on  the  stand,  and  specially  in- 
structed the  plaintiff  not  to  say  anything  to 
the  witnesses  In  reference  to  what  he  had 
testified.  No  witness  but  the  ptaintiff  had 
been  examined,  and  his  examination  had  not 
been  concluded.  It  Is  alleged  that  the  court 
erred  In  histructlng  the  witnesses  as  request- 
ed, and  in  restricting  the  instructions  within 
the  limits  mentioned.  What  instructions 
should  be  given  to  witnesses  under  such  cir- 
cumstances is  a  matter  within  the  discretion 
of  the  trial  judge,  and  this  court  will  not  con- 
trol his  discretion  in  such  a  case  unless  plain- 


890 


25  SOUTHSASl^BRN  RBPORTBR. 


{Om. 


If  and  pal]>abl7  abused,  and  this  was  not  done 
In  the  present  case. 

3.  The  plalntlflTs  testimony  haying  beeii 
concluded,  counsel  for  the  defendant  moved 
that  the  Jury  be  permitted  to  go  to  the  place 
where  the  Injury  occurred^  and  view  the 
premises.  It  appeared  from  the  evidence 
that,  since  the  time  of  the  injury,  material 
pliysical  changes  had  occurred  in  the  charac- 
ter of  the  premises;  and,  upon  this  ground, 
plaintiff's  counsel  objected  to  the  granting  of 
the  request  It  was  further  objected  that 
there  was  no  power  in  the  court  to  grant 
such  a  request  over  the  protest  of  the  oppo- 
site party.  The  court  stated  that  for  the 
present  he  would  overrule  the  motion;  but 
that  if  counsel  could  find  authority  m  point 
thereafter,  and  show  it  to  the  court,  he  would 
reverse  his  ruling.  The  defendant  complains 
that  this  was  error,  and  that  the  examination 
ought  to  have  been  allowed  before  defend- 
ant's testimony  was  opened.  There  is  some 
conflict  of  authority  as  to  whether,  in  the  ab- 
sence of  a  statute  authorizing  a  view  of  the 
premises  by  the  jury,  it  is  competent  for  the 
court  to  order  a  view  against  the  objection  of 
a  party.  See  1  Thomp.  Trials,  9  882;  Spring- 
er V.  Caty  of  Chicago,  35  Am.  &  Eng.  Corp. 
Cas.  18^.  In  the^  case  of  Mayor,  etc.,  of  Mil- 
ledgeville  v.  Brown,  87  Ga.  509,  13  S.  B.  638, 
it  appeared  that  the  jury  were  permitted  to 
visit  the  scene  of  the  injury,  and  make  a  per; 
sonal  examination  of  the  premises,  and  Jus- 
tice Lumpkin,  in  referring  to  this  as  showing 
that  the  jury  had  a  good  opportunity  for  ar- 
riving at  a  correct  conclusion  as  to  whether 
the  city  authorities  were  negligent  or  not,  re- 
marked incidentally  that  it  was  a  good  prac- 
tice; but  in  that  case  counsel  on  both  sides 
consented  to  the  view  of  the  premises  by  the 
jury,  and  no  question  was  made  as  to  the 
power  or  duty  of  the  court  in  such  cases. 
Assuming,  however,  that  it  Is  within  the  pow- 
er of  the  trial  judge  to  allow  the  jury  to  In- 
spect the  premises,  over  objection  by  either 
party,  this  court  will  not  reverse  his  action 
in  refusing  to  do  so,  when  it  affirmatively  ap- 
pears, as  it  did  here,  that  there  have  been 
miaterial  changes  in  the  premises  between  the 
time  of  the  injury  and  the  time  of  the  trial. 

4.  A  physical  examination  of  the  plaintiff, 
for  the  purpose  of  ascertaining  the  extent  of 
his  injuries,  was  ma^e  by  Dr.  Hurt,  a  physi- 
cian employed  by  the  defendant.  At  the 
trial,  a  physician  who  assisted  in  the  exam- 
ination was  introduced  as  a  witness,  and 
was  asked  by  coun^l  for  the  plaintiff: 
"What,  if  any,  complaint  did  Mr.  Prlsock 
make  at  the  time  that  Dr.  Hurt  examined 
him?"  Counsel  for  the  defendant  objected 
to  the  complaints  of  the  plaintiff,  because 
Dr.  Hurt  was  not  then  treating  him.  The 
court  replied  that  it  was  admissible  to  show 
whether,  when  the  arm  was  moved,  he  did 
complain.  The  witness  was  then  asked:  '*At 
the  time  that  Dr.  Hurt  was  moving  the  arm 
of  Mr.  Prlsock  backward  and  forward,  or 
trying  to  do  so,  tiylng  to  straighten  it,  what 


complahit  did  Mr.  Prlsodc  make  at  that 
time  relative  to  the  movement  that  Dr.  Hurt 
was  trying  to  give  in  the  operation,  as  to 
pain  and  suffering?**  The  witness  answered: 
''On  pressure,  he  complained  of  pain  In  the 
operation  of  the  supposed  fracture  in  the  up- 
per part  of  the  arm.  We  cant  say  whether 
It  was  fractured  or  not  There  seems  to  be 
remnants  of  callus  at  present  He  complain- 
ed that  there  was  great  pain  there,  on  pres- 
sure; and  also,  in  raising  the  arm  up  over  the 
shoulder,  that  there  was  pain  in  the  same 
region."  Counsel  asked:  "What  evidence  of 
suffering  did  he  show  when  Dr.*  Hurt  exam- 
ined him  in  the  side?'  The  witness  an- 
swered: "He  said  it  pained  him  when  he 
pressed  on  the  side.**  Counsel  for  the  de- 
fendant contended  that  such  complaints  were 
not  admissible,  and  that  the  court  erred  in 
allowing  this  testimony.  We  think  the  court 
waJ9  right  in  overruling  the  objection  to  this 
testimony.  Complaints  of  pain  which  are 
made  i^>parently  in  response  to  manipulation 
of  the  person  do  not  come  within  the  rule 
which  excludes  hearsay  and  self-serving  dec- 
larations, and  it  is  not  necessary.  In  order  to 
render  them  admissible,  that  they  should  be 
made  to  a  physician  •  for  the  purpose  of 
treatment  Such  complaints  are  regarded  as 
manifestations  of  pain,  as  a  part  of  the  res 
gestae  of  the  pain,  and  are  not  classed  with 
mere  descriptive  statements.  Tbey  are  re- 
ceived as  original  evidence,  and  may  be  testi- 
fied to  by  any  person  in  whose  presence  they 
are  uttered.  In  the  case  of  Railroad  Co.  t. 
Walker,  03  Ga..  402,  21  8.  B.'  48,  which  was 
relied  upon  by  coimsel  ior  the  plaintiff  in  er- 
ror, it  did  not  appear  that  the  complaints 
were  of  this  character.  In  the  opinion  of  the 
court,  Bleckley,  C.  J.,  refers  to  the  case  of 
Eoche  V.  Railroad  Co.,  105  N.  Y.  294,  U  N. 
B.  630,  the  reasoning  of  which,  he  says,  is 
••entirely  satisfactory";  and  in  that  case  it 
was  said  that  although  declarations  of  the 
party  injured  made  some  time  after  the  In- 
jury simply  to  the  effect  that  he  is  suffering 
pain,  when  not  made  to  a  physician"  for  the 
purpose  of  professional  attendance,"  are  not 
competent,  the  rule  is  different  as  to  involun- 
tary and  natural  exhibitions  of  pain,  such  as 
exclamations  indicative  of  pain  when  the  per- 
son is  touched,  etc  See,  also,  Hagenlocher 
V.  RaUroad  Co.,  09  N.  Y.  136,  1  N.  B.  536, 
where  such  evidence  was  held  admissible. 
Numerous  other  authorities  could  be  cited  to 
the  same  effect  Such  expressions  of  pain,  it 
is  true,  may  be  simulated,  and,  when  made 
after  the  party  has  instituted  suit  on  account 
of  the  alleged  injury,  may  well  be  distrusted; 
but  this  goes  to  the  weight  of  the  evidence, 
and  not  to  its  competency.  Whether  or  not 
the  exclamations  were  involuntary,  or  the 
complaints  were  bona  fide,  is  for  determina- 
tion by  the  jury,  under  all  the  evidence  sub- 
mitted.  See,  on  this  subject,  an  instructive 
article,  entitled  ''Declarations  of  Pain  and 
Suffering,"  22  Cent  Law  J.  509,  in  whlcb 
numerous  cases  are  cited  and  discussed. 
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6.  Certain  ordinances  of  the  city  of  Atlan* 
ta,  touching  speed  of  cars,  ringing  of  bells, 
etc.,  ^ore  in  evidence;  and  the  court  charged 
^the  Jury,  in  substance,  fbat  if  the  defendant's 
servants  In  charge  of  the  engine  and  car  vio- 
lated those  ordinances,  and  ran  over  the 
street  crossing  at  a  speed  greater  than  that 
allowed  by  the  ordinances,  this  would  be  neg- 
ligence. The  defendant  contends  that  this 
was  error,  because  it  to<Hc  from  the  jury  the 
consideration  of  the  reasonableness  or  unrea- 
sonableness of  the  ordinances,  or  either  of 
them.  It  appears  from  the  certificate  of  the 
Judge  that  no  charge  on  this  question  was  re- 
quested on  the  part  of  the  defendant,  and  no 
such  question  was  raised  on  the  trial.  Be- 
sides, it  appears  from  the  evidence  that  the 
place  where  the  injury  occurred  was  near  the 
center  of  the  city,  and  in  a  populous  locality; 
and  there  could  be  no  question  of  the  reason- 
ableness of  the  ordinances  as  applied  to  that 
locality.  See  Railroad  Co.  v.  Johnson,  90  Qa. 
506,  507,  16  &  E.  49. 

6.  The  court,  in  charging  the  Jury  as  to  the 
degree  of  care  required  of  a  person  when 
about  to  cross  the  track  of  a  railroad,  said: 
"The  precise  thing  that  every  man  is  bound 
to  do  before  stepping  upon  a  railroad  track  is 
that  which  every  prudent  man  would  do  un- 
der .like  circumstances.  If  you  believe  from 
the  evidence  that  every  prudent  man  would 
look  and  listen,  so  must  every  one  else,  or 
take  the  consequences,  so  far  as  the  conse- 
quences might  have  been  avoided  by  t)iat 
means.**  etc  It  was  contended  that  the  in- 
struction that,  if  the  Jury  believed  "from  the 
evidence  that  every  prudent  man  would  look 
and  listen,  so  must  etery  one  else,'*  etc.,  wbs 
erroneous,  as  t^  Jury  are  supposed  to  know 
what  prudent  men  would  do  under  such  cir- 
cumstances, and  are  not  required  to  ascer- 
tain it  from  the  Evidence.  It  is  true,  the 
question  of  what  prudent  men  would  do  un- 
der given  circumstances  is  to  be  determined 
by  the  Jury  from  their  own  observation,  their 
common  sense,  and  their  common  knowledge 
and  experience;  but  we  do  not  think  the 
charge  of  the  court  was  calculated  to  mis- 
lead the  Jury  on  this  point  What  the  court 
doubtless  meant,  and  was  doubtless  under- 
stood by  the  Jury  to  mean,  was  that  if  they 
believed  that,  under  the  circumstances 
shown  by  the  evidence,  prudent  men  would 
look  and  listen,  so  must  every  one  else,  etc. 
In  addition  to  the  language  above  quoted,  the 
court  charged  at  considerable  length  on  this 
subject,  and  we  do  not  think  there  could 
have  been  any  room  for  the  Jury  to  Infer  that 
they  were  precluded  from  relying  upon  their 
general  knowledge  and  experience  in  arriv- 
ing at  a  conclusion  as  to  what  would  have 
been  the  conduct  of  prudent  men  under  the 
drcomstances  in  evidence. 

7.  Several  of  the  remaining  grounds  of  the 
motion  for  a  new  trial  were  not  insisted  up- 
on, and  ethers  are  so  dearly  without  merit 
that  it  would  be  unprofitable  to  deal  with 
them  specifically.   The  requests  to  charge,  so 


far  as  they  were  proper,  were  oovored  by  the 
charge  given.  There  was  no  error  in  admit- 
ting evidence.  The  evidence  warranted  the 
verdict,  and  there  was  no  abuse  of  discretion 
in  denying  a  new  trlaL   Judgment  affirmed. 


(97  GkL  719) 
ARCHER  V.  BliALOCK  et  aL  . 
(Supreme  Court  of  Georgia.  Feb.  7,  1896.) 
Nboligbnob^  Danobbocb  Prbhtsss  — Plbadivo. 
The  dedanitiGn,  as  amended,  alleging  in 
substance  that  the  plaintiff  suffered  pergonal 
injuries  becauBe  of  the  defective  and  dangerous 
condition  of  certain  steps  attached  to  a  store- 
house belonging  to  the  defendants,  which  they 
had  rented  to  another;  that  the  plaintiff,  when 
injured,  was  using  these  steps  in  the  due  course 
of  his  business  with  the  tenant;  that  the  steps 
constituted  a  platform  used  in  comnion  with 
other  storehouses  belonging  to  and  occupied  by 
the  defendants;  and  that  the  defective  and  dan- 
gerous condition  of  the  steps  was  well  known  to 
the  defendants,  and  they  had  sufficient  oppor- 
tunity to  have  the  same  repaired,  but  had  neg- 
lected to  so,— a  cause  of  action  was  set  forth, 
and  it  was  error  to  dismiss  the  case  on  general 
demurrer. 
(Syllabus  by  the  Court) 

ExTor  from  superior  court,  Clayton  comity; 
R.  H.  Clark,  Judge. 

Action  by  J.  M.  Archer  against  Bkdodc  Ab 
Morrow.  From  a  judgment  dismissing  the 
petition,  wilii  demurrer^  plaintiff  brings  er^ 
ror.    Revened* 

John  B.  Hutcheson  and  Wm.  Cousins,  for 
plaintiff  in  error.  Dorsey,  Brewster  &  How- 
ell, for  defendants  in  error.  ' 

SIMMONS,  C.  J.  J.  M.  Archer,  on  the  15th 
of  February,  1892,  filed  his  petition  against 
Blalock  &  Morrow,  in  which  he  alleged:  De- 
fendants have  dainaged  him  $1,000.  On  the 
first  Tuesday  in  March,  1801,  they  owned  a 
storehouse  in  Jonesboro,  on  Main  street,  and 
running  back  to  a  street  on  the  west  end  of  the 
storehouse,  which  storehouse  was  then  and 
is  now  occupied  by  W.  S.  Archer,  as  their 
tenant  On  the  west  end  of  the  storehouse 
the  defendants  bad  erected  a  platform,  from 
which  a  set  of  steps  led  to  the  street,  up  and 
over  which  customers  were  invited  to  enter 
the  store,  tot  the  purpose  of  trading  therein. 
Defendants  were  bound  to  furnish  a  safe 
way  to  enter  the  stores  and  to  keep  the  same 
in  repair  and  safe  for  customers  to  enter  and 
go  out.  On  said  day  he  entered  the  store, 
and,  after  transacting  his  business  there,  went 
out,  and  attempted  to  descend  said  steps.  He 
stepped  on  a  plank  in  the  steps  which  was 
rotten  and  broke,  whereby  he  fell  through 
the  steps,  and  sustained  certain  injuries  to 
his  person,  the  nature  and  extent  of  which 
are  set  out  in  the  petition.  Defendants  well 
knew  of  the  defective  condition  of  the  steps, 
and  their  attention  was  called  to  it  the  day 
before  petitioner  was  hurt  It  could  ha^e 
been  remedied  in  10  minutes,  and  yet,  well 
knowing  the  facts,  defendants  neglected  to 
have  the  necessary  repairs  made.    Petitioner 
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did  not  know  of  any  defect  in  the  steps  or 
planlc,  but  thought  it  was  safe,  and  did  not 
have  any  Idea  of  danger,  and  walked  on  it, 
and  was  hurt,  as  above  mentioned.  "The 
steps  leading  from  the  street  to  the  platfonn 
by  which  plaintiff  was  seeking  to  enter  was  a 
platform  used  in  common  to  readi  the  store- 
house occupied  by  W.  S.  Archer  and  other 
storehouses"  of  defendants,  and  occupied  by 
them.  The  court  dismissed  the  petition  on 
the  general  demurrer,  and  the  plaintiff  ex- 
cepted. 

Where  the  owner  or  occupier  of  land,  by  in- 
vitation, express  or  Implied,  Induces  others  to 
come  upon  his  premises  for  a  lawful  purpose, 
he  is  liable  in  damages  to  such  persons  for 
Injuries  occasioned  by  the  unsafe  condition 
of  the  land  or  its  approaches;  and,  under  such 
an  express  or  implied  invitation,  he  must  ex- 
ercise ordinary  care  and  prudence  to  render 
the  premises  reasonably  safe  for  the  visit 
OU  Mills  V.  Coffey,  80  Ga.  145,  4  S.  E.  759; 
Banking  Co.  v.  Robertson,  95  Ga.  430,  22  S. 
B.  551.  Under  our  Code,  the  duty  of  keeping 
rented  premises  in  repair  rests  primarily  up- 
on the  landlord.  Code,  {  2284.  According 
to  the  allegations  in  the  plaintiff's  petition, 
the  injury  complained  of  was  occasioned  by 
a  defective  step  in  a  platform  erected  by  the 
defendants  upon  premises  owned  by  them; 
and  the  platform  and  steps  were  intended  to 
be  used,  not  only  for  the  purpose  of  entering 
the  storehouse  oc(!upied  by  their  tenant, 
where  the  plaintiff  had  been  transacting  busi- 
ness on  the  occasion  referred  to,  but  for  the 
purpose  also  of  reaching  other  storehouses 
owned  by  them,  and  occupied  by  the  defend- 
ants themselves.  It  appears  that  the  defend- 
ants knew  of  the  defect  which  caused  the  in- 
Jury,  and  had  been  notified  of  it  in  time  to 
liave  made  the  necessary  repairs  before  the 
injury  occurred.  It  further  appears  that  the 
plaintiff  did  not  know  of  any  defect  in  the 
steps,  but  supposed  they  were  safe.  Under 
the  t&ctB  alleged,  the  plaintiff  had  a  good 
cause  of  action,  and  the  court  erred  in  sus- 
taining the  demurrer. 

Cited  by  counsel  for  plaintiff  in  error: 
White  V.  Montgomery,  58  Ga.  206;  Freiden- 
burg  V.  Jones,  63  Ga.  612;  Lewis  v.  Chlsholm, 
68  Ga.  40;  Folsoin  v.  Lewis,  85  Ga.  146,  11 
8.  B.  606;  Guthman  v.  Castleberry,  49  Ga. 
2T2;  Oil  Mins  v.  Coffey,  80  Ga.  145  (2),  4  S. 
B.  769;  Code,  §  2284;  Readman  v.  Conway, 
126  Mass.  874;  Scott  v.  Simons,  54  N.  H.  426; 
Buckingham  v.  Plsher,  70  111.  122;  Samuel- 
son  V.  Mhilng  Co.,  49  Mich.  164,  13  N.  W.  499; 
Powers  V.  Harlow,  53  Mich.  507, 19  N.  W.  257; 
Busw.  Pers.  Injur.  I  90;  Id.  |  81.  See  1 
Tayl.  LandL  &  Ten.  f  175;  Inhabitants  of  Mil- 
ford  V.  Holbrook,  9  Allen,  17. 

Cited  for  defendants  in  error:  Code,  f §  2277, 
2284;  White  v.  Montgomery,  58  Ga.  204; 
Whittle  V.  Webster,  55  Ga.  180;  Driver  v. 
Maxwell,  56  Ga.  20,  21;  Vason  v.  City  of  Au- 
gusta, 38  Ga.  542  (4);  Busw.  Pers.  Injur.  S  90; 
Id.  H  79,  80;  Id.  S§  83,  115;  Bish.  Noncont 
Law,  S  852;    Kohn  y.  Lorett,  44  Ga.  251; 


O'Brien  v.  Oapwell,  59  Barb.  497;   JTaffe  r. 
Harteau,  56  N.  Y.  398;    2  C.  P.  Div.  3U; 
Driver  v.  Maxwell,  5^  Ga.  14. 
Judgment  reversed. 


(W  Oa.  684) 
FIDELITY  &  CASUALTY  CO.  v.  GATE 

CITY  NAT.  BANK. 
(Sapreme  Conrt  of  Georgia.     Jan.  13,  1896.) 

FlDKLITT    IN8URAN0B— 'CONSTRCCTION    OP    POLICT 

— ChjlNGb  op  Employment  ~  Kkowlbdob  or 
DisHONBSTr— Paoop  op  Loss— Waivbb— Plbad- 

INO. 

1.  Under  a  contract  by  which  a  fidelity  and  caa* 
nalty  company  binds  itself  to  make  good  to  a 
bank,  to  a  specified  extent,  such  pecuniary  loss 
as  the  latter  may  sustain  by  reason  of  the  fraud 
or  dishonesty  of  a  named  employ^  in  connection 
with  his  duties  as  receiving  teller,  *'or  the  daties 
to  which,  in  the  employer's  service,  be  may  be 
subsequently  appointed  or,  assigned  h^  the  em- 
ployer," it  is  the  right  of  the  bank,  without  no- 
tifying the  comoany,  to  confer  upon  this  employ^ 
the  office  of  asnstant  cashier,  in  addition  to  that 
of  receiving  teller;  and,  upon  this  being  done, 
the  company  is  as  much  bound  to  make  good  to 
the  bank  losses  occasioned,  during  the  period 
covered  by  the  contract,  by  reason  of  the  em- 
ploye's fraud  or  dishonesty  while  acting  in  the 
capacity  of  assistant  cashierj  as  in  that  of  re- 
ceiving teller. 

2.  Although  the  contract  may  have  required 
the  bank,  upon  the  discovery  of  any  fraud  or 
dishonesty  on  the  part  of  sudi  emnloyd,  to.  give 
notice  thereof  to  the  companv,  ana  also,  imme- 
diately after  knowledge  by  the  bank  of  the  oc- 
currence of  any  act  on  his  part  involving  a  loss 
to  the  company  of  more  than  $100,  to  notify  the 
company  of  the  same,  yet  where  such  contract 
contained  no  stipulation  making  it  in  the  least 
degree  incumbent  upon  the  bank  to  exercise  any 
diligence  or  care  in  inquiring  into  or  supervising 
the  conduct  of  this  particular  employ^,  or  of  any 
of  his  co-employte  in  its  service,  and  imposed 
upon  it  no  duty  of  vouching  for  the  fidelity  or 
efficiency  of  the  latter,  or  or  requiring  them  to 
watch  and  report  upon  his  actings' and  doings, 
information  or  knowledge  on  the  part  of  the 
bank's  ca8hier-4ie  being  only  such  a  co-empley6 
— as  to  the  matters  concerning  which  the  compa- 
ny had  stipulated  f6r  notice  would  not,  rekitively 
to  it,  be,  under  these  drcnmstances,  imputable 
to  the  bank  itself. 

3.  Where,  to  an  action  by  the  bank  upon  touch 
a  contract,  the  defendant  filed  an  amendment  to 
his  plea,  which  amendment  alleged  that  the  em- 
ploy6  had,  within  the  knowledge  of  the  bank,  been 
guilty  of  a  specified  defaol^  such  amendment, 
not  Deing  legally  complete  without  further  al- 
leging that  the  plaintiff  had  failed  to  duly  no- 
ti^  the  defendant  of  the  default  in  question, 
was  properly  stricken  on  demurrer. 

4.  The  contract  stipulatinff  for  proof  of  loss 
satisfactory  to  the  oompanrs  officers,  and  that 
full  particulars  of  any  claim  arising  upon  the 
contract  should  be  given  in  writing,  addressed  to 
the  secretary  of  the  company,  within  a  specified 
time,  and  the  declaration  alleging  compliance 
with  the  foregoing  terms  of  the  contract,  but 
not  alleging  that  Uiere  had  been  any  waiver'  of 
the  requisite  proof  of  loss,  and  the  evidence  en- 
tirely failing  to  show  that  the  same  had  been 
duly  furnished,  the  plaintiiF  did  not  prove  its 
case  as  laid,  and  it  was  error  to  refuse  a  nonsuit 
This  is  true  although  the  plaintiff  introduced  evi- 
dence for  the  purpose  of  proving  a  waiver  by  the 
defendant  of  such  proof  of  loss,  and  it  is  imma- 
terial whether  tiiis  evidence  was  or  was  not 
legally  sufficient  to  establish  the  alleged  waiver. 

(Syllabus  by  the  Court.) 

Brror  from  city  court  of  Atlanta;  EL  Tan 
Epps,  Judge. 
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FIDEUTY  &  CASUALTY  CO.  «.  GATE  CXTY  NAT.  BANK. 


Action  by  the  Gate  C^ty  National  Bank 
a^nat  the  Fidelity  &  Caaoalty  Company. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.     Reyersed. 

John  L.  Hopldns  &  Son,  for  plaintiff  in  er- 
ror. Dorsey,  Brewster  &  Howell,  for  defend- 
ant in  error. 

LUMPKIN,  J.  In  view  of  what  we  consid- 
er the  controlling  questions  in  this  case,  it  is 
not  essentia)  to  deal  specially  with  the  nu- 
merous assignments  of  error  contained  in  the 
record,  and  we  shall  therefore  confine  our  re- 
marks to  the  points  upon  which  we  hare 
found  it  necessary  to  rule. 

1.  The  Fidelity  &  Casualty  Compajay  (to 
which  .we  shall  hereinafter  refer  as  the  "Com- 
pany") undertook,  by  its  bond,  to  make  good 
to  the  Gate  City  National  Bank  of  Atlanta 
(which  will  hereinafter  be  called  the  "Bank") 
such  pecuniary  loss,  not  exceeding  910,000, 
as  it  might  sustain  by  reason  of  the  fraud  or 
dishonesty  of  Lewis  Redwlne  In  connection 
with  his  duties  as  receiving  teller,  "or  the  du- 
ties to  which,  in  the  employer's  service,  he 
may  be  subsequently  appointed  or  assigned 
by  the  employer."  He  was  afterwards  ap- 
pointed assistant  cashier,  and  as  such  was 
guilty  of  conduct  which  caused  loss  to  the 
bank  in  an  amoimt  far  exceeding  ihe  face  of 
the  company's  bond.  One  of  the  questions 
for  decision  is  whether  or  not  the  company 
was  surety  for  him  in  the  latter  capacity. 
In  view  of  the  comprehensiveness  of  the 
above-quoted  language.  It  would  be  difficult 
to  hold  it  was  not  He  was  certainly  appoint- 
ed, subsequently  to  the  execution  of  the 
bpnd,  to  the  office  of  assistant  cashier;  as 
such,  liad  duties  to  perform  in  his  employer's 
service,  and  by  a  violation  of  those  duties 
brought  loss  to  his  master.  We  think  the 
plain  language  of  the  contract  covers  the  pre- 
cise state  of  facts  which  arose^  and  that  the 
company  is  as  much  bound  to  answer  to  the 
bank  for  the  consequences  of  Redwine's  dis- 
honesty In  the  latter  cap{|.clty  as  in  the  for- 
mer. 

2.  The  main  question  in  the  case  is  whether 
or  not,  under  the  stipulations  expressed  in 
the  contract  the  knowledge  of  the  bank's 
cashier  of  fraud  or  dishonesty  on  the  part  of 
Redwlne,  or  of  any  act  done  by  him  involving 
a  loss  to  the  company  of  more  than  f  100,  was 
imputable  to  the  bank  Itself.  This  case  does 
not  fall  within  the  general  rule  applicable  to 
banks  in  their  dealings  with  the  general  pub- 
lic. Much  of  a  bank's  business  is  necessarily 
intrusted  to  its  subordinate  officials  or  serv- 
ants, and  In  a  large  nimiber  of  Instances  it 
wiD,  upon  the  doctrine  of  constructive  no- 
tice, be  held  to  know  what  comes  to  their 
knowledge.  This  rule  is  founded  upon  ne- 
cessity, and  has  for  Its  object  the  protection 
of  those  who  deal  with  and  trust  the  bank. 
The  transaction  out  of  which  this  bond  grew 
was  of  an   altogether  different  kind  from 

'  those  usually  occurring  between  a  bank  and 


Its  costomen.  The  contract  was  not  made 
for  the  purpose  of  protecting  the  company  in 
any  dealii^  it  might  have  with  the  bank; 
but,  on  the  contrary,  the  company  undertook 
to  protect  the  bank  in  the  matter  of  delegat- 
ing some  of  the  duties  it  owed  to  others  to 
Redwlne  for  performance  in  its  behalf.  In 
othar  words,  the  company  agreed  to  save  the 
bank  from  loss,  to  a  limited  extent,  by  reason 
of  its  thus  trusting  Redwlne.  As  naturally 
incident  to  a  contract  of  this  nature,  the  com- 
pany stipulated  that  the  bank  should  gain  no 
ben^t  thereunder  if  it  continued  in  its  serv- 
ice an  employ^  known  to  be  unworthy  of 
trust,  without  prompt  notice  to  the  company 
after  he  liad  been  discovered  by  the  bank  to 
be  untrustworthy.  There  is  not  a  syllable  in 
the  contract  however,  bearing  the  construc- 
tion that  the  bank  should  exercise  any  degree 
of  diligence  in  inquiring  into  or  supervising 
the  conduct  of  Redwlne,  in  order  that  the 
company  might  be  saved  from  loss  through 
his  misconduct  The  bank  did  not  undertake 
to  exercise  reasonable  care  and  diligence  to 
find  out  if  Redwlne  had  become  untrustwor- 
thy, but  as  to  this  matter  the  company,  in  ef- 
fect invited  the  bank  to  repose  in  peace,  for 
it  guarantied  that  Redwlne  would  remain 
honest  and.  faithful.  Only  after  knowledge 
had  actually  come  to  the  bank  that  he,  was, 
or  had  become,  otherwise,  was  it  under  any 
duty  to  the  company;  and  then  it  was  only 
required  to  immediately  notify  the  company 
of  what  it  had  ascertained.  This  bank,  it 
seems,  was  conducting  its  business  in  the 
manner  usual  with  such  institutions;  having 
a  cashier,  assistant  cashier,  receiving  and 
paying  tellers,  bookkeepers,  etc.  It  was  not 
so  far  as  the  company  was  concerned,  under 
any  duty  of  keeping  itself  informed  as  to 
the  conduct  of  Redwlne.  The  company  must 
have  known  and  contemplated  that  the 
bank's  business  was  to  be  carried  on  through 
its  employes,  including  Redwlne;  and  yet  it 
entered  Into  a  contract  which  does  not  even 
suggest  that  It  should  be  protected  if  any  of 
these  employes  other  th^n  Redwlne  should 
fall  in  the  duty  they  undoubtedly  owed  the 
bank,  of  informing  it  of  any  misconduct  on 
his  part.  Evidently  the  company  chose  tp 
rely  solely  upon  the  care  which  the  bank 
would  most  probably  exercise  in  protectli^g 
itself,  and  consequently  did  not  require  any 
fixed  supervision  over  Red  wine;  being  will- 
ing to  content  itself  with  the  assurance  that 
the  Interests  of  the  bank  would  necessarily 
require  such  a  supervision  of  him  as  would 
in  all  probability  enable  the  bank  to  obtain 
actual  knowledge  of  any  fraud,  dishonesty, 
or  negligence  of  which  he  might  be  guilty. 
In  the  light  of  the  foregoing  considerations, 
we  cannot  think  that  the  parties  to  this  con- 
tract contemplated  that  the  bank  would  be 
bound  to  act  upon  mere  constructive  notice 
of  Redwlne's  shortcomings.  The  "knowl- 
edge" referred  to  meant  actual  knowledge. 
Constructively,  whenever  Redwlne— he  being 
an  employ 6  of  the  bank,  handling  its  money 
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—misapplied  the  same,  the  bank  Itself  would 
hare  immediate  notice  of  the  fact;  for  his 
knowledge,  as  a  serrant  of  the  bank,  wonld, 
if  the  doctrine  of  constructive  notice  were 
applicable,  be  its  knowledge.  Surely  the 
contract  cannot  be  construed  as  contemplat- 
ing any  such  result  as  this.  Again,  suppose 
another  employ^  was  colluding  with  Red- 
wine  in  concealing  his  shortage;  the  knowl- 
edge of  such  other  employ^  would  be,  con- 
structively, the  knowledge  of  the  bank.  Or 
suppose  Redwine  and  another  employ^,  also 
under  bond,  were  both  misappropriating  the 
bank's  funds,  and  each  found  the  other  out; 
c6uld  it  be  said,  in  defense  to  a  suit  on  Red- 
wine's  bond,  that  the  other  employe's  knowl- 
edge was  the  knowledge  of  the  bank?  or, 
when  suit  on  the  other  employe's  bond  was 
entered,  that  Redwine's  knowledge  was  con- 
structive notice  to  the  bank,  and  the  legal 
equivalent  of  the  "knowledge"  referred  to  In 
the  company's  bond?  In  the  absence  of  any 
guaranty  on  the  part  of  the  bank  that  its 
other  employes  would  be  honest  and  faith- 
ful, and  in  view  of  th3  purpose  of  the  condi- 
tion inserted  in  the  bond,  it  would  seem 
that  the  better  construction  of  it  would  be 
that  the  bank  only  obligated  itself  to  act  in 
good  faith,  and  Impart  only  actual  knowl- 
edge on  its  part  The  bond  would,  indeed, 
be  of  no  pratical  protection,  if,  in  order  to 
realize  its  benefits,  the  bank  had  to  insure, 
not  only  the  honesty  and  fidelity,  but  the 
faithful  and  conscientious  attention  to  duty, 
of  a  dozen  others  of  its  employes.  Stupidity 
of  an  employe,  in  not  comprehending  ordi- 
narily apparent  facts  and  circumstances, 
which  would  be  equivalent  to  actual  knowl- 
edge if  within  the  knowledge  of  the  bank 
itself,  might  lead  to  a  forfeiture  of  the  bond, 
while  forgetfulness  or  mere  negligent  inat- 
tention to  duty  on  the  part  of  such  employ^ 
would  bring  about  the  same  result  The 
cashier,  according  to  the  undisputed  testi- 
mony in  this  case,  was  a  mere  employ^ 
Unless  the  bank  obligated  itself  to  use  his 
eyes  and  ears,  it  had  no  knowledge  of  Red- 
wine's  misconduct 

The  following  cases  throw  much  light  upon 
the  subject  under  consideration:  In  Railway 
Co.  V.  Shaeffer,  59  Pa,  St  350,  it  was  held 
that,  where  an  officer  of  a  corporation  vio- 
lates his  duty,  knowledge  on  the  part  of  oth- 
er officers  of  the  corporation  of  the  default, 
or  even  connivance  in  it,  does  not  discharge 
the  sureties.  In  that  case  the  defaulting  ekn- 
ploy6  had  given  a  bond,  with  sureties,  for  the 
faithful  discharge  of  his  duties.  In  deliver- 
ing the  opinion  of  the  court  Sharswood,  J., 
says:  "Corporations  can  only  act  by  officers 
and  agents.  They  do  not  guaranty  to  the 
sureties  of  one  officer  the  fidelity  of  the  oth- 
ers. The  rules  and  regulations  which  they 
may  establish  in  regard  to  periodical  returns 
and  payments  are  for  their  own  security,  and 
not  for  the  benefit  of  the  sureties.  The  sure- 
ties, by  executing  the  bond,  become  resx)on- 
Sible  for  the  fidelity  of  their  principal.    It  is 


no  collateral  engagement  into  which  they  en- 
ter, depexident  on  some  contingency  or  con- 
dition different  from  the  engagement  of  their 
principal.  They  become  joint  obligors  with 
him  in  the  same  bond,  and  with  the  same 
condition  underwritten.  The  fact  that  there 
were  other  unfaithful  officers  and  agents  of 
the  corporation,  who  knew  and  connived  at 
his  hifidellty,  ought  not  in  reason,  and  does 
not  in  law  or  equity,  relieve  them  from  the 
responsibility  for  him.  They  undertake  that 
he  shall  be  honest  though  all  around  him  are 
rogues.  Were  the  rule  different,  by  the  con- 
spiracy of  the  officers  of  a  bank,  or  other 
moneyed  institution,  all,  their  sureties  might 
be  discharged.  It  is  impossible  that  a  doc- 
trine leading  to  such  consequences  should  be 
sound.  In  a  suit  by^a  bank  against  a^surety 
on  the  cashier's  bond,  a  plea  that  the  cash- 
ier's defalcation  was  known  to  and  connived 
at  by  the  officers  of  the  bank  was  held  to  be 
no  defense.  Taylor  v.  Bank,  2  J.  J.  Marsh. 
564."  In  the  latter  case  it  would  seem  that  a 
mother  bank  established  a  branch,  putting  it 
into  the  hands  of  a  directory  for  manage- 
ment and  itself  appointing  a  cashier,  requir- 
ing of  him  a  bond.  In  speaking  of  a  plea 
filed  in  defense  to  a  suit  upon  the  bond. 
Judge  Robertson  said  (pages  569,  570):  "It 
imputes  to  the  directoiy  of  the  branch  bank 
only  a  knowledge  of  the  delinquencies  of  the 
cashier,  and  a  connivance  at  them.  It  was 
their  duty,  if  they  had  any  such  knowledge, 
to  communicate  it  to  the  mother  bank.  And 
if  they  failed  to  do  it  there  would  be  more 
reajson  for  charging  them  with  fraud  on  the 
mother  bank  than  for  imputing  to  it  any 
fraud  on  the  sureties  of  the  cashier.  It  is  not 
the  presumption  of  either  law  or  fact  that 
everything  known  to  the  branches  is  com- 
municated to  the  principal  bank.  The  cash- 
ier of  a  branch  is  an  agent  of  the  mother 
bank.  The  directors  of  the  same  branch  are 
other  agents  of  the  same  parent  institution. 
Suppose  these  several  agents  combine  to  de- 
fraud their  principal;  is  the  one  ezciused  by 
the  fact  that  the  other  is  particeps?  Is  the 
surety  of  one  exonerated  because  the  other 
has  co-operated  in  the  malfeasance?  Or  sup- 
pose one  connive  at  a  fraud  or  improper  con- 
duct of  the  other;  is  -the  employer  respon- 
sible because  one  of  its  agents  knew  of  the 
delinquency,  and  might  have  prevented  its  re- 
currence? The  legal  maxim,  'Qui  fadt  per 
alium  facit  per  se,'  does  not  apply  to  such  a 
case.  Hie  connivance  of  the  branch  is  not 
that  of  the  mother  bank.  The  fraud  of  the 
branch  is  not  that  of  the  mother  institution, 
because,  if  the  plea  be  true,  there  was  a  tacit 
combination  of  the  agents  to  injure  the  prin- 
cipal. If  A.  employ  a  principal  to  transact 
particular  business,  and  exact  from  him  se- 
curity for  his  fidelity,  and  constitute  another 
agent  to  perform  other  associate  and  super- 
visory functions,  surely,  if  they  both  conspire 
to  defraud  their  constituent  the  security 
shall  not  be  permitted  to  say  that  the  act  of 
the  agent  is  that  of  the  principaL"    Brmiidt, 
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in  hlfl  work  on  Suretyship  and  Guaranty 
(section  369),  recognizes  and  approves  the 
doctrine  laid  down  In  the  cases  above  re- 
ferred to»  and  says:  "If  the  sureties  of  one 
officer  of  a  corporation  could  be  relieved  from 
liability  by  the  neglect  of  duty  of  other  offi- 
cers of  the  corporation,  the  corporation  would 
be  deprived  of  all  remedy."  See  additioilal 
cases  cited  by  the  author.  The  above  author- 
ities will  suffice  to  show  that  the  doctrine  of 
constructive  notice  has  no  application  to 
traAsactlons  such  as  that  in  the  present  case. 
Not  having  required  the  bank  to  Insure  the 
fidelity  of  an  its  other  employes,  as  a  condi- 
tion precedent  to  recovery  on  Kedwine's 
bond,  the  company  cannot  take  advantage  of 
the  failure  of  duty  on  the  part  of  one  of  the 
bank's  employes.  Undoubtedly  it  was  the 
duty  of  McCandless,  the  cashier,  to  inform 
the  bank  as  to  any  misdoings  of  Redwine  of 
which  he  knew.  This  was,  however,  a  duty 
he  owed  the  bank,  and  not  the  company, 
which  could  only  derive  a  benefit  therefrom 
by  express  stipulation  in  its  contract  to  the 
effect  that  it  should  be  entitled  to  have  such 
duty  of  McCandless  to  the  bank  faithfully 
performed.  The  bank  suffered  from  such 
neglect  to  a  far  greater  extent  than  did  the 
company,  ^hose  liability  under  its  bond  was 
limited  in  amount,  and  surely,  the  bank  is 
not  equitably  estopped  from  claiming  a  bene- 
fit under  the  bond  which  It  expressly  stipu- 
lated for. 

3.  The  insufficiency*  of  the  amended  plea 
referred  to  in  the  third  headnote  is  obvious. 
EiVen  actual  knowledge  by  the  bank  of  a  de- 
fault on  the  part  of  Redwine  would  not,  of 
itself  alone,  release  the  company  from  11a- 
bllity.  It  was  further  essential  to  this  result 
that  the  bank  should  fall  to  notify  the  com- 
pany of  the  default  in  question,  as  it  had 
contracted  to  do.  As  this  plea  alleged  no 
such  failure,  it  stated  no  valid  defense  to  the 
action,  and  was  properly  stricken. 

4.  The  fourth  headnote  points  out  what  we 
regard  as  a  fatal  variance  between  the  alle- 
gata and  the  probata.  An  allegation  that  the 
bank  had  furnished  the  proof  of  loss  stipu- 
lated for  by  the  contract  could  not  be  sus- 
tained by  evidence  tending  to  show  that  the 
defendant  had  waived  such  proof  of  loss. 
For  this  reason  it  was  error  to  deny  a  non- 
suit   Judgment  reversed. 


(97  G«.  709) 

HENDERSON  et  al.  v.  WILLIAMS. 
(Supreme  Court  of  Georgia.     Feb.  7,  1890.) 

Wll«L3r-CoSI8TRirOTlON^UByi8BB&— EZKODTION   OV 

Trust— Action  against  Trustee— Con- 

CLCSIVfCNBSS  ON  BeXBPICIARIBS. 

1.  Where,  by  will,  property  was  bequeathed 
and  devised  to  named  trustees  for  the  sole  and 
separate  use  of  a  dan^ter  of  the  testator  for 
life,  which  property  at  her  death  was  to  vest  ab- 
solutely in  fee  simple  in  such  child  or  children  as 
she  might  have  then  living,  and  the  will  con- 
ferred upon  the  trustees  large  powers  as  to 
y>^M«^  sales  of  the  trust  property  and  reinvest" 
Ing  the  proceeds  ther«H)f,  ana  also  the  power  to 


use  the  corpus  of  the  estate  for  certain  specified 
purposes,  the  trost  created  by  the  will  was  for 
the  benefit  of  those  entitled  to  take  in  remainder, 
as  weU  as  for  the  life  tenant,  although  the  trus- 
tee was  not  invested  with  the  legal  title  to  the 
estate  in  remainder,  beyond  what  was  involved 
in  the  execution  of  those  powers. 

2'  Where  a  successor  of  the  original  trustees 
(who,  by  the  terms  of  the  will,  was  clothed  with 
the  same  powers  which  were  thereby  conferred 
upon  them)  invested  money  arising  from  the 
trust  property  in  land,  and  took  the  title  thereto 
to  himself  as  trustee  for  the  life  tenant  only, 
*to  have  and  to  hold  for  her  and  her  heirs  and 
assigns  f 01  ever,"  this  did  not,  although  the  will 
was  made  after  the  passage  of  the  married  wo- 
man's law  of  1866,  execute  the  trust,  or  vest 
any  title  to  the  land  absolutely  in  the  life  ten- 
ant, but  the  property  thus  acquired  became  im- 
mediately impressed  with  the  trusts  imposed  by 
the  will  upon  the  property  originally  belonging 
to  the  trust  estate  for  which  the  land  purchased 
by  Uie  trustee  was  thus  substituted. 

3.  In  such  case  a  trustee,  who,  in  the  event  it 
Should  ^'become  desirable  to  use  any  part  of 
the  corpos  of  said  ^rust  estate  for  the  improve- 
ment thereof,  or  for  the  more  comfortable  sup- 
port of  said  cestui  que  trust"  (the  life  tenant), 
had  "power  and  authority  to  allow  the  corpus 
thus  to  be  used,  upon  the  written  appfication  and 
consent  of  said  cestui  que  trust,"  and  who,  in 
the  proper,  ezerdse  of  this  power,  executed  a 

Sromissory  note,  and  secured  the  same  by  a 
eed  to  land,  represented,  in  a  suit  brought  for 
the  collection  of  that  note,  both  the  life  tenant 
and  the  remainder-men;  and,  though  they  were 
not  made  parties  to  the  action,  a  judgment 
therein  against  him  bound  them  alL 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Newton  counter; 
R.  H.  Clark,  Judge. 

AQtion  by  W.  U  H.  Hendenon  and  others 
against  A.  6.  Williams.  There  .was  a  Judg- 
vient  for  defendant,  and  ];^indff8  bring  error. 
Afitoned. 

The  following  la  the  official  report: 
W.  L.  H.  Henderson  and  Ida  F.  and  Mary 
L.  Henderson,  minors,  by  their  next  friend, 
W.  L.  H.  Henderson,  on  February  27,  18W, 
brought  complaint  against  Williams  to  re- 
cover a  tract  of  150  acres  in  Newton  county, 
the  south  half  of  300  acres  deeded  by  Ira  B. 
Smith,  admhiistrator,  to  W.  L.  H.  Henderson, 
trustee  for  his  wife,  Mary  B.  Henderson,  of 
whom  the  plaintiffs  claimed  to  be  the  heirs  at 
law.  By  amendment,  plaintiffs  alleged:  On 
January  4, 1884,  W.  L.  H.  Henderson,  as  trus- 
tee for  Mary  E.  Henderson,  and  in  her  life, 
made  a  note  for  |1,500,  payable  January  1, 
1885,  to  Swann,  Stewart  &  Co.,  copy  of  which 
Is  attached.  The  consideration  of  this  note 
was  supplies  to  be  furnished  the  trustee  by 
Swann,  Stewart  &  Co.  for  1884,  to  enable  him 
to  make  a  crop,'  by  himself  and  tenants,  for 
that  year.  To  secure  the  payment  of  this 
note,  Henderson,  trustee,  with  the  written  con- 
sent of  his  wife,  Mary  B.,  on  January  4,  1884, 
deeded  to  Swann,  Stewart  &  Co.  the  land  now 
sued  for.  Copy  of  the  deed  is  attached.  Bond 
to  reconvey  was  given  by  Swann,  Stewart  & 
Co.,  copy  of  which  is  attached.  The  note, 
deed,  and  bond  constitute  an  equitable  mort- 
gage, and  the  heirs  at  law  of  said  Bfary  B. 
have  the  right  to  redeem  the  same.  If  the  same 
were  not  already  redeemed  in  her  lifetime  by 
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said  tnuttee,  as  hereinafter  set  forth.  The 
oonslderation  of  the  note  and  deed  did  not 
pass  to  Henderson,  trustee,  on  the  date  of  the 
note,  but  was  to  pass  to  him,  by  Swann,  Stew- 
art &  Ck).,  in  supplies  to  make  a  crop  for 
1884,  as  needed  and  called  for  by  him  and  V^ 
tenants;  and  at  said  date  it  was  not  known 
by  the  trustee  and  Swann,  Stewart  &  Co.  that 
the  trustee  would  need  and  call  for  the  amount 
of  the  note  in  supplies  for  1884.  The  trustee 
did  not  call  for  and  receive  from  Swann, 
Stewart  &  Co.,  on  the  note  and  deed,  in  sup- 
plies for  1884,  more  than  $606.60;  and  hence 
the  consideration  of  the  note  and  deed  has 
failed  to  the  extent  of  $898.40,  which  amount 
is  not  chargeable  to  pkUntiifs  on  the  note  and 
deed.  Said  $606.60  has  been  fully  paid,  in  cot- 
ton delivered  to  Swann,  Stewart  &  Co.  at  va- 
rious dates  stated,  by 'reason  of  which  the  note 
should  be  canceled.  On.  March  6,  1888, 
Swann,  Stewart  &  Co.  were  put  into  posses- 
sion of  the  land  by  virtue  of  a  void  decree 
against  said  trustee,  and  a  void  judicial  sale 
thereunder,  against  his  consent,  and  have  since 
that  date,  by  themselves  and  assigns,  pos- 
sessed and  occupied  the  land.  On  February 
14, 1889,  they  conveyed  to  J.  W.  Roberts,  and 
on  August  14,  1890,  Roberts  conveyed  to  Wfl- 
liams.  Plaintiffs  prayed  that  Williams  be  de- 
creed to  reconvey  the  land  to  them  in  the 
terms  of  the  bond;  that  the  note  be  canceled; 
that  Williams  be  compelled  to  account  for 
rents,  etc.;  and  that  he  be  compelled  to  de- 
liver to  them  said.  land. 

Williams  answered:  The  consideration  of 
the  note  was  the  delivery  by  Swann,  Stewart 
&  Ca  to  Henderson,  trustee,  of  four  promla* 
sory  notes  for  $100  each,  dated  January  30, 
1882,  and  due,  respectively,  October  1,  Novem- 
ber 1,  and  December  1,  1882,  and  the  deliv- 
ery to  Henderson,  trustee,  of  a  mortgage  on 
a  house  and  lot  belonging  to  the  trust  estate, 
which  notes  and  mortgage  were  signed  by 
Henderson,  trustee,  and  his  cestui  que  trust; 
also,  balances  on  accounts  incurred  by  the  trus- 
tee, for  1883,  for  his  tenants  or  farm  hands, 
aggregating  $322.75,  besides  interest;  for  sup- 
plies furnished  by  Swann,  Stewart  &  Co.  to 
the  tenants  to  make  crops  on  the  land  of  the 
trust  estate,  to  raise  an  income  for  the  ben- 
efit thereof,  and  also  for  supplies,  etc.,  to  be 
furnished  for  the  comfortable  support  of  the 
cestui  que  trust  for  1884,  and  which  were  fur- 
nished by  Swann,  Stewart  &  Co.  for  said  pur- 
poses, to  the  amount  of  $576.75;  and  for  sup- 
plies, etc.,  to  the  tenants,  for  1884,  to  make 
crops  on  the  trust  estate  and  raise  an  income 
therefrom,  and  which  supplies  were  furnished 
by  Swann,  Stewart  &  Co.  to  the  amount  of 

$ ,     It  is  probably  true  that  at  the  date 

of  the  notes  the  parties  did  not  know  how 
much  supplies,  etc.,  the  maker  would  call  for 
and  receive  in  1884.  The  trustee  did  call  for 
and  receive  from  Swann,  Stewart  &  Co.,  dur- 
ing that  year,  supplies,  etc.,  in  excess  of  $606.- 
60.  Payments  were  made  to  Swann,  Stewart 
&  Oa  by  the  trustee,  or  his  tenants,  as  set 
forth,  but  were  properly  applied  to  open  ac- 


counts other  than  said  notes,  and  with  the 
direction,  knowledge,  and  consent  of  the  trus- 
tee. The  land  was  purchased  by  £[endeiBon, 
trustee  for  his  wife,  with  money  derived  by 
her  from  the  estate  of  her  father,  Needham 
Bullard,  and  under  his  last  will,  the  sixth 
item  of  which  is  as  follows:  **The  property 
given,  bequeathed,  and  devised  in  this  will 
to  my  daughters,  Mary  and  Ella  E.,  I  give,  be- 
queath, and  devise  unto  my  friends,  Robert  A. 
Murphey  and  Thomas  Jones,  in  trust  for  the 
sole  and  separate  use  and  benefit  of  my  said 
daughters  for  and  during  the  term  of  their 
natural  lives,  free  from  debts,  contracts,  at 
liabilities  of  any  present  or  future  husband, 
and  at  their  death  to  vest  absolutely  in  fee  sim- 
ple in  such  child  or  children  as  they  may,  re- 
spectively,  have  living  at  the  time  of  their 
deaths;  said  trustees  or  their  successors  to 
have  full  power  to  sell  and  reinvest,  or  change 
the  investment  of,  any  or  all  of  said  trust 
property,  without  an  order  of  the  court  of 
chancery,  by  and  with  the  written  consent  of 
said  cestui  que  trust  And  upon  the  death  or 
resignation  of  a  trustee  said  cestui  que  trust 
shall  have  the  power  to  nominate  and  appoint, 
by  deed  of  appointment,  a  new  trustee,  with- 
out an  order  of  court  And  should  it  become 
desimble  to  use  any  part  of  the  corpus  of 
said  trust  estate  for  the  improvement  thereof, . 
or  for  the  more  comfortable  sup])ort  of  said 
cestui  que  trust,  the  said  trustees,  or  their 
successors,  shall  have  power  and  authority  to 
allow  the  corpus  thus  to  be  used,  upon  the 
written  application  and  consent  of  said  cestui 
que  trust"  At  the  March  term.  1885,  of  the 
superior  court,  Swann,  Stewart  &  Co.  sued 
Henderson,  trustee,  upon  said  nete,  to  which 
suit  he  filed  defense;  and  at  the  March  term, 
1886,  they  obtained  a  verdict.  Judgment  and 
decree  for  $1,081.58  principal,  with  interest 
etc.  Execution  issued  thereon,  and  Swann, 
Stewart  &  Co.  made  and  had  recorded  a  deed 
to  the  land  of  Henderson,  trustee,  and  caused 
the  execution  to  be  levied  on  the  land.  Under 
this  levy  the  land  was  sold  by  the  sheriff,  in 
March,  1888,  according  to  law,  and  Swann, 
Stewart  &  Ca  bought  it  and  took  the  sheriff's 
deed  thereto;  and  any  and  all  right  of  re- 
demption which  Henderson,  trustee,  or  his 
cestui  que  trust  may  have,  ceased  at  and  after 
the  sheriff's  sale.  At  the  time  of  the  filing  of 
their  suit  plaintiff^  were  barred  by  the  stat- 
ute of  limitations;  more  than  three  years  hav- 
ing elapsed  since  the  date  of  the  verdtot  Judg- 
ment, and  decree.  The  various  matters  put 
in  issue  by  plaintiffs,  except  their  claim  for 
rents,  were  put  in  Issue  in  said  suit  and  ad- 
Judged  adversely  to  defendant  therehi,  and 
plaintiffs  are  concluded  thereby. 

Upon  the  trial,  plaintiffs  introduced  the  deed 
of  Smith,  administrator,  to  Henderson,  trus- 
tee, made  March  25,  1882;  the  conveyance  be- 
ing simply  to  **W.  L.  H.  Henderson,  trustee 
for  his  wife,  Mary  E.  Henderson,  •  •  • 
for  her  and  her  heirs  and  assigns  forever." 
Henderson  testified:  Mary  E.  Henderson  died 
intestate  on  March  30,  1893,  leaving  as  her 
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only  hdn  at  law  the  plaintiffs,  ne  land  in 
dispute  is  worth,  on  an  ayerage,  from  1888 
to  present  time,  $300  per  annum  for  rent. 
Witness  bought  this  land  and  other  land  as 
trustee  for  his  wlfe»  and  paid  for  It  mostly 
with  money  received  by  him,  as  her  trustee, 
from  her  father's  estate,  under  his  wilL 
There  was  other  evidence  as  to  the  value  of 
the  land  for  rent,  tending  to  corroborate  the 
testimony  of  Henderson.  Plaintiffs  intro- 
duced the  $1,500  note,  which  had  credits 
thereon  amounting  to  $501.68.  Also,  the  deed 
by  Henderson,  trustee,  to  Swann,  Stewart  ik 
Co.,  of  January  4,  1884,  conveying  the  prop- 
erty In  dispute,  snd  reciting  "thi^t  whereas, 
It  has  become  desirable  and  necessary  to  use 
a  part  of  the  smplus  of  the  trust  estate,  of 
which  the  said  W.  L.  H.  Henderson  Is  trus- 
tee, to  wit  [the  property  described  in  the  deed 
and  the  plaintiffs'  petition],  for  the  purpose 
of  cultivating  the  land  of  the  said  trust  es- 
tatOy  and  the  comfortable  support  and  main- 
tenance of  the  said  cestui  que  trust:  Now,  in 
consideration  of  $1,500  in  hand  paid,  and  for 
said  purposes,  this  deed  is  made.**  Also, 
with  and  as  part  of  this  deed,  written  appli- 
cation to  Henderson,  as  such  trustee,  signed 
by  Mrs.  Henderson,  to  sell  said  land  **for  the 
purpose  of  continuing  farming  operations  on 
the  lands  belonging  to  my  trust  estate,  and 
the  maintenance  of  my  home  in  Oxford,  and 
hereby  give  my  consent  to  ttie  foregoing  deed 
to  Swann,  Stewart  &  C3o.  for  said  purpose." 
Also,  the  bond  for  titles  made  by  said  Swann, 
Stewart  &  Co.  to  Henderson,  trustee.  The 
note,  deed,  and  bond  were  Introduced  by  plain- 
tiffs to  show  that  the  papers,  taken  togethei*, 
eonstltnted  an  equitable  mortgage. 

Defendant  Introduced  the  original  record  in 
the  suit  of  Swann,  Stewart  &  Co.  against 
Henderson,  trustee,  upon  said,  notes.  The 
declaration  described  the  trust  estate;  set  out 
the  deed  to  Swann,  Stewart  &  Co.,  with  the 
written  consent  and  request  of  the  cestui  que 
trust;  the  giving  Of  the  bond  for  titles;  the 
purpose  of  the  creation  of  the  debt;  that 
Swann,  Stewart  &  Co.  had  furnished  the 
trustee,  for  said  purpose,  farming  utensils, 
supplies,  etc.,  to  be  used  In  cultivating  and 
Improving  the  land,  and  for  the  comfortable 
support  of  the  cestui  que  trust;  that  the  trus- 
tee refused  to  pay  the  note  and  redeem  the 
land;  and  prayed  that  the  trust  estate  be  de- 
creed to  be  liable  for  the  debt,  and  that  the 
Income  thereof,  if  necessary,  be  applied  to  the 
payment  of  the  debt,  or  for  such  other  judg- 
ment or  decree  as  equity  and  the  clreum- 
stances  of  the  case  might  require.  Copy  of 
the  note,  of  the  deed,  and  of  Mrs.  Hender- 
son's consent,  was  attached.  This  petition 
was  filed  February  23,  1885,  and  due  and  legal 
service  thereof  was  acknowledged  by  the  trus- 
tee. On  March  18,  1886,  Swann,  Stewart  & 
Co.  amended  their  petition,  and  alleged  that 
the  consideration  of  the  note  sued  upon  was 
as  Is  set  out  in  the  answer  of  WWlams,  above 
stated,  and  by  praying  that  the  trust  estate 
be  decreed  liable  for  the  debt  sued  6n,  etc 


'  This  amendment  was  allowed,  over  objection. 
A  bill  of  particulars  was  attached  to  this 
amendment  To  this  suit  the  defendant,  Hen- 
derson, trustee,  pleaded,  denying  the  Indebt- 
edness, and  claiming  that  It  was  not  a  prop- 
er charge  against  the  trust  estate.  He  also 
pleaded  a  set-off  for  cotton  furnished  from 
September  10  to  November  22, 1884  (the  dates 
of  payment  set  out  in  the  petition  of  the  pres- 
ent plaintiffs),  amounting  to  $686.16.  He 
also  pleaded  that  the  items  charged  for  the 
four  $100  notes  above  mentioned  were  paid 
off  and  fully  discharged;  tbat  the  notes  were 
not  delivered  up  to  be  chared  on  said  ac- 
count; that  the  items  charged  up  against  de- 
fendant for  the  tenants  were  not  correct,  be- 
cause he  did  not  assume  the  payment  there- 
of; and  usury  In  the  deed.  There  was  i^ 
verdict  for  Swann,  Stewart  &  Co.  for  $1,081.- 
68  principal,  with  interest,  etc.,  and  finding 
the  trust  property  subject  On  this  verdict  a 
decree  was  rendered  against  Henderson,  trus- 
tee for  his  wife,  to  be  levied  on  that  portion 
of  the  trust  estate  now  in  controversy.  Plain- 
tiffs objected  to  the  admissibility  of  the  levy 
as  above  set  forth:  Because  the  verdict  and 
Judgment  is  void  because  not  in  accordance 
with  the  prayer  in  the  petition  and  amended 
petition;  the  prayer  of  the  petition  being  that 
the  rents  and  proceeds  of  the  land  be  subject 
to  the  debt  and  the  Judgment  ordering  the 
land  to  be  sold  to  satisfy  the  debt  Further, 
because  Mrs.  Henderson  being  a  party  to  the 
deed,  and  the  title  to  the  land  being  in  her 
absolutely,  by  virtue  of  the  deed  from  BCr. 
Ira  E.  Smith  to  Henderson  as  trustee  for 
her,  she  was  a  necessary  party,  and  not  be- 
ing a  party  to  said  suit,  and  being  dead,  her 
heirs  at  law  were  not  estopped  in  this  suit 
to  recover  the  Und.  The  objection  was  over- 
ruled, to  which  ruUng  plaintiffs  excepted. 

Plaintiffs  then  reintroduced  Henderson  to 
prove  the  consideration  of  the  note  and  deed, 
and  to  show  the  same  were  paid  off,  and  that 
there  was  nothing  due  on  the  note,  to  which 
counsel  for  defendant  objected  on  the  ground 
that  the  facts  sought  to  be  proved  by  the  wit- 
ness raised  a  question  whldh'  was  res  ad- 
Judlcata.  The  objection  was  sustained,  to 
which  mllng,  also,  plaintiffs  excepted. 

Defendants  then  Introduced,  over  the  ob- 
jection of  plaintiffs:  The  execution  Issued 
upon  the  Judgment  in  favor  of  Swann,  Stew- 
art &  Co.  against  Henderson,  trustee,  and 
against  the  land  described  in  the  Judgment 
the  levy  of  the  ft.  fa.  thereon,  and  sale  there- 
under to  Swann,  Stewart  &  Co.  for  $1,400, 
part  of  the  money  being  received  by  defend- 
ant in  fi.  fa.  Also,  the  deed  of  reoonveyance 
from  Swann,  Stewart  &  Co.  to  Henderson, 
trustee,  reciting  the  fi.  fa.  and  Judgment, 
note,  deed,  and  bond.  Also,  the  sheriff's 
deed  conveying  the  land  to  Swann,  Stewart 
&  Co.,  and  the  deeds  from  Swann,  Stewart 
^  Co.  to  Roberts,  and  from  Roberts  to  Wil- 
liams. Also,  a  certified  copy  of  the  last  will 
of  Needham  Bullard,  the  nature  of  which  has 
been  sufficiently  above  Indicated.    Plaintiffs 
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objected  to  the  admission  of  the  will  because 
It  does  not  change  the  fact  that  the  title  to 
the  land  in  dispute  "was  not  in  the  said 
Mary  E.  Henderson,  at  her  death,  by  yirtue 
of  the  deed  from  Ira  E.  Smith,  adminis- 
trator, to  said  W.  L.  H.  Hendei^on  as  trus- 
tee for  Mary  E.  Henderson,"  and  on  which 
plaintiffs  rely  for  recovery.  The  objection 
was  overruled,  and  to  this  ruling,  also,  plain- 
tiffs ^cepted.  ,  . 

Defendant  introduced,  also,  written  deed  of 
appointment  by  Mary  E.  Henderson  of  her 
husband  to  act  as  her  trustee  of  her  trust 
estate  under  her  father's  will,  with  all  the 
rights  and  powers  conferred  on  the  trustees, 
or  their  successors,  in  said  will.  This  ap- 
pointment was  made  March  4,  1879,  was  ac- 
cepted by  Henderson  on  the  same  day,  was 
accompanied  \yy  the  written  refusal  of  R.  A. 
Murphey  to  act  as  her  trustee,  and  declaring 
that  he  had  never  acted  as  such;  and  the 
appointment  recited  the  Item  of  the  will 
above  mentioned  in  full,  and  set  forth  the 
facts  of  the  death  of  Thomas  P.  Jones. 
There  was  also  evidence  for  defendant  that 
he  has,  been  in  possession  of  the  land  since 
the  faU  of  ISQl,  and  that  it  Is  worth  $150  per 
annuin  for  rent 

The  court,  directed  a  verdict  for  defendant, 
and  a  verdict  was  so  rendered,  to  which  di- 
rection, also*  plaintiffs  excepted. 

J.  A.  Wimpy,  for  plaintiffs  in  error.  J.  M. 
Pace,  for  defendant  in  error. 

LUMPKIN,  J.  mie  facts  appear  In  the  re- 
porter's statement  A  discussion  of  the  law 
applicable  is  deemed  uhnecessary,  for  the 
reason  that  the  opinion  of  Chief  Justice 
Bleckley  in  Headen  v.  Quillian,  92  Ga.  222, 
18  S.  B.  543.  in  principle  covers  fully  and 
aptly  the  controlling  points  Involved  In  the 
present  case.    Judgment  ai&rmed. 


(99  Oo.  166) 

PATTERSON  et  al.  v.  BARROW.  . 
(Supreme  Court  of  G^rgia.  June  12,  1896.) 
Appeals  fbom  Justiok's  Court  —  Pbaotigi  ^ 
bsttrt  op  judgmbnt. 
1.  Where,  by  the  iudgment  of  a  county  court, 
two  of  three  defendants  jointly  sued  were  dis- 
charged, and  the  remaining  defendant  held  lia- 
ble; an  appeal  to  the  superior  court  entered  by 
him  alone  did  not  carry  up  the  whole  case,  so 
as  to  enable  the  latter  court  to  discharge  the 
appellant,  and  render  a  judgment  against  the 
other  two  defendants  to  the  original  action. 
Sections  3619  and  3620  of  the  Code  are  not  ap- 
plicable to  such  a  case.  They  would  be  so  if 
the  judgment  below  had  been  rendered  against 
all  of  the  defendants.  In  that  event  all  would 
be  bound  by  the  final  judgment  rendered  on  the 
appeal.  If  it  affirmed  the  judgment  below,  the 
status  of  all  the  defendants  would  remain  un- 
changed. If  it  reversed  that  judgment,  the 
two  who  did  not  appeal  would  be  discharged, 
because  the  appeal  entered  by  the  defendant 
with  whom  they  had  been  adjudicated  jointly 
liable  could  properly  be  treated  as  having  been 
entered  for  the  benefit  of  all;  but  no  appeal 
could  poasibly  be  for  the  benefit  of  <me  who 
had  already  been  discharged. 


2.  The  oourt  erred  in  not  setting  aside  the 
judgment  rendered  against  the  two  defendants 
who  had  not  appealed,  their  motion  having 
been  made  in  due  time. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Sumter  county; 
W.  H.  Fish,  Judge. 

The  following  is  the  official  report: 

G.  W.  Barrow  brought  suit  against  Parker, 
R.  G.  Patterson,  and  Hargis,  in  the  county 
court,  for  damages  from  breach  of  warranty. 
Judgment  was  rendered  for  Barrow  against 
Parker  for  $45.  Parker  thereupon  entered  an 
api)eal  to  the  superior  court,  where  the  case 
was  tried  before  a  jury,  who  found  a  verdict 
in  favor  of  Barrow  against  Patterson  and 
Hargis,  and  found  in  favor  of  Parker;  and 
judgment  was  entered  that  plaintiff  recover 
of  Patterson  and  Hargis  $45.  Patterson  and 
Hargis  then  moved  to  set  aside  this  judg- 
ment, alleging  that  they  were  dismissed  upon 
the  rendition  of  the  judgment  in  the  comity 
court,  that  neither  of  them  knew  the  case 
had  been  appealed  by  Parker,  and  were  both 
absent  in  person  and  by  attorney  at  the  trial 
in  the  superior  court  The  motion  was  over- 
ruled.    Reversed. 

B.  F.  Hinton,  for  pUiintiffs  hi  error.  J.  B. 
p.  Shlpp,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 

ATKINSON,  J.,  providentially  absent*  and 
not  presiding. 


(97  Oa.  e29) 
GARLINGTON  v.  STATE. 
(Supreme  Oourt  of  (Georgia.    Jan.  18,  1896w) 

False  Pretenses  —  S^jpfictexcy  of   Bvidexob. 

1.  An  allegation,  in  an  indictment  for  cheating 
and  swindUng,  that  the  accused  "did  falsely 
and  fraudulently  represent  ♦  ♦  •  that  he 
owned  ten  acres  of  cotton,  now  up  and  growing, 
in  Henry  county,"  is  not  supported  by  evidence 
that  the  accused  represented  he  ''was  going  to 
cultivate  alxiut  ten  acres  of  cotton  on  land  In 
Henry  county,*'  and  promised  to  give  a  mort- 
gage "on  the  cotton  after  it  was  planted." 

2.  The  evidence,  taken  most  strongly  against 
the  accused,  showed  nothing  more  than  the 
breach  of  a  contract  on  his  part,  and  failed  to 
establish  the  charge  in  the  indictment  that  he  ob- 
tained credit  by  making  false  and  fraudulent 
representations  as  to  his  alleged  existing  pos- 
sessions. Accordingly  the  court  erred  in  not 
sustaining  the  certiorari. 

(Syllabus  by  the  Court) 

Brror  from  superior  court  of  Newton  oounty; 
R.  H.  Clark,  Judge. 

E.  A.  Garllngton  was  convicted  of  cheating 
and  swindling,  and  brings  emr.     Reversed. 

John  A.  Wimpy,  for  plaintiff  in  error.  John 
S.  Candler,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  Garllngton  was  convicted  In 
the  county  court,  upon  an  indictment  ^trans- 
ferred from  the  superior  court,  of  the  offensi» 
of  cheating  and  swhidllng.  His  certiorari, 
sued  out  to  reverse  the  judgment  of  the  county 
court,  was  overruled,  and  he  excepted.     The 
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charge  against  blm  waa  that*  with  Intent  tfi 
defraud  the  prosecutor,  he  "did  falsely  and 
fraudulently  represent  *  *  *  that  be  owned 
ten  acres  of  cotton,  now  up  and  growing,  in 
Henry  county,"  and  that  by  reason  of  this 
false  and  fraudulent  representation  be  obtain- 
ed $28  worth  of  gnano.  The  only  evidence  of- 
fered in  support  of  the  indictment,  in  so  fftr  as 
it  related  to  the  representation  made  l^  the 
accused,  merely  showed  that  he  had  stated  to 
the  prosecutor  he  ''was  going  to  cnltiTate 
about  ten  acres  of  cotton  on  land  in  Henry 
county,"  and  promised  to  give  a  mortgage  ''on 
the  cotton  after  it  was  planted."  In  other 
words,  the  eyidence  showed  that  the  accused 
obtained  the  guano  on  credit  by  promising 
that  he  would  do  certain  things,  and  not  on 
the  faith  of  any  property  or  means  which  he 
claimed  to  have  at  the  time  the  credit  was  ex- 
tended to  hiuL  At  most,  then,  the  state  only 
succeeded  in  proving  a  breach  of  a  contract  on 
his  part.  It  would  never  do  to  hold  that  a 
mere  br^cb  of  contract  would  be  suf&dent 
to  subject  a  cltisen  of  this  state  to  criminal 
prosecution.  Such  a  doctrine,  if  vigorously  en- 
forced, would  result  in -the  conviction  and 
punishment,  by  incarceration  or  otherwise,  of 
a  large  number  of  persons,  fncluding  many 
very  respectable  people.  The  law  of  this  case 
was  settled  by  the  decision  of  this  court  in  the 
case  of  Ryan  v.  State,  45  Ga.  128,  in  which  it 
was  held— quoting  from  2  Russ.  Crimes  (5th 
Am.  Ed.)  289— that  "a  pretense  that  a  party 
would  do  an  act  which  he  did  not  mean  to  do 
(as  a  pretense  that  he  would  pay  for  goods 
.on  delivery)  was  holden  not  to  be  a  false  pre- 
tense." This  dedsimi  was  approved  In  the 
case  of  Rattaree  v.  State,  77  Ga.  779.  The 
conviction  of  the  accused  was  wholly  unwar- 
ranted, under  the  evidence,  and  the  certiorari 
ought  to  have  heesk  sustained.  Judgment  ra- 
vened. 


(»7  Ga.  789) 
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(Supreme  Court  of  Georgia.     Feb.  29,  1896.) 
CancTVAL    Law— RioBT    to   Opbn  a2«d   Closb^ 
Appsai«— Rbvibw—Nbgessitt  of  Rulings  Be- 
low —  Nbw   Trial  —  Nbwlt-Disoovehed   Evi- 

DBNCB. 

1.  Where,  on  a  criminal  trial,  the  accused  In- 
troduced no  evidence,  and  thas  obtained  the 
right  to  open  and  conclude  the  argument,  and 
one  of  two  counsel  representing  him  thereupon 
addressed  the  jnry,  consuming  less  time  than 
that  allowed  by  the  rules  of  court,  and  the  solic- 
itor general,  without  baving  previously  given  no- 
tice of  any  such  intention,  then  announced  that 
there  would  be  no  argument  for  the  state,  it  was 
the  duty  of  the  counsel  for  the  accused,  if  they 
desired  that  one  of  them  should  continue  to  ad- 
dress the  jnry  for  the  remainder  of  the  time  al- 
lowed for  argument  under  the  rules,  to  make  in 
open  court  a  motion  or  request  to  this  effect  to 
the  presiding  judge,  and  obtain  from  him  a  ml* 
tag  or  decision  thereon. 

2.  Where  tills  was  not  done,  bat  the  counsel 
for  the  accused  who  had  not  addressed  the  jury 
merely  stated  to  the  judge,  in  private  conversa- 
tion, that  he  desired  to  argue  the  case,  and 
wished  the  court  to  understand  that  he  insisted 
upon  so  doing  as  a  legal  right  of  the  accused, 
nothing  stated  by  the  Judge  in  that  private  oon- 

1  Rehearing  denied.     See  25  8.  B.  039. 


vemtlon  k  proper  subject-matter  for  review  by 
this,  court 

3.  The  newly-discovered  evidence  presented  a 
theory  of  the  case  utterly  at  variance  with  the 
statement  made  by  the  accused  upon  his  trial, 
and  contained  nothing  which  would  justify  either 
the  trial  court  or  this  court  In  aranting  a  new 
trial.  The  decided  weight  of  the  evidence  es- 
tablished the  conclusion  that  the  preliminary 
oath  was  administered  to  all  of  the  panel  of  48 
jurors  before  they  were  severally  put  upon  their 
voir  dire.  The  evidence  fully  warranted  the 
verdict,  and  there  was  no  abuse  of  discretion  in 
denying  a  new  trial. 

(Syllabus  by  the  0>nrt) 

Error  from  superior  court,  Sumter  county; 
W.  H.  Fish,  Judge. 

Sam  Grant  was  convicted  of  a  crime,  and 
brings  error.    Affirmed. 

E.  F.  Hinton,  J.  F.  Watson,  and  E.  A.  Nls- 
bet,  for  plalntifE  In  error.  J,  M.  Du  Free, 
8oL  Gen.,  L.  J.  Blalock,  and  J.  M.  Terrell, 
Atty.  (Sen.,  for  the  fitate. 

BZMMONS,  0.  J.  1,  2.  Upon  tbe  trial  of 
the  case  in  the  court  below,  the  accused  in- 
troduced no  evidence,  and  thus  obtahaed  the 
right  to  open  and  conclude  the  argument  to 
the  jury.  At  the  conclusion  of  the  evidence 
one  of  his  counsel  addressed  the  jury  at  some 
length,  after  which  counsel  for  the  state  an- 
nounced that  he  did  not  desire  to  argue  the 
case.  One  of  the  counsel  for  the  accused, 
who  had  not  addressed  the  jury,  thereupon 
approached  the  judge,  and  privately  stated 
that  he  desired  to  argue  the  case,  and  wished 
the  court  to  know  that  he  insisted  upon  it  as 
a  legal  right  of  the  accused;  but  the  judge 
bif ormed  him  privately  that  no  further  speech 
would  be  allowed  for  the  accused,  that  the 
rule  was  that  in  no  case  should  more  than 
one  counsel  be  heard  in  conclusion,  and  that 
under  the  circumstances  the  accused  had  had 
both '  the  opening  and  conclusion.  This  is 
complained  of  as  error.  The  judge  oertifles 
that  nothing  was  said  about  the  matter,  ex- 
cept in  this  private  conversation  between 
counsel  for  the  accused  and  himself.  We 
think  that  what  was  said  by  the  Judge  under 
these  circomstances  is  not  proper  subject- 
matter  for  review  by  this  court  Where  it  is 
desired  to  secure  a  decision  gf  the  court  upon 
any  matter,  there  should  be  some'  appropriate 
motion,  pleading,  or  request  The  decision 
must  be  invoked  in  the  proper  method,  and 
at  the  proper  time.  If  counsel  for  the  ac- 
cused desired  to  invoke  a  ruling  of  the  court 
as  to  whether  he  should  be  allowed  to  make 
an  additional  argument  to  the  jury,  the  prop- 
er method  to  have  pursued  would  have  been 
to  make  a  motion  or  request  in  open  court. 
Instead  of  approaching  the  judge  privately, 
as  he  did.  The  motion  should  have  been 
made  in  such  a  manner  as  that  the  judge 
should  clearly  understand  that  a  ruling  was 
being  Invoked,  and  that  opposing  counsel 
should  also  have  notice  of  it  Whenever  a 
motion,  request  or  objection  is  made  by  coun- 
sel in  the  trial  of  a  case,  opposing  counsel 
are  entitled  to  have  notice  of  It,  and  tbey 
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have  a  right  to  know  of  any  ruling  or  decl« 
slon  made  thereon  by  the  court  The  prac- 
tice ot  counsel  to  approach  the  Judge  private- 
ly about  matters  or  questions  pending  before 
him  at  the  trial  is  a  bad  one,  and  cannot  be 
too  stroiigly  condemned.  See,  on  this  sub- 
ject, 2  Elliott,  Gen.  Prac.  §  1038;  Wilscm  v. 
Danforth,  47  Ga.  676;  Farrow  v.  State,  48 
Ga.  80;   Barker  v.  Blount,  63  Ga.  423. 

3.  The  accused,  in  his  statement  to  the  Jury, 
said  that  he  shot  the  deceased  because  the  lat- 
ter was  advancing  upon  him  with  a  pistol. 
The  newly-discovered  evidence,  as  set  out  in 
the  afldavit  of  Leola  Mclver,  Is  totally  at 
variance  with  this  statement  She  deposed 
that  she  saw  the  killing,  and  that  the  de- 
ceased advanced  upon  the  accused  with  a 
plank,  and  was  striking  at  him  with  it  at 
the  time  he  was  shot  The  trial  judge  there- 
fore did  not  err  in  refusing  to  grant  a  new 
trial  on  account  of  this  evidence.  Besides, 
he  could  have  disregarded  it  altogether  be- 
dause  there  was  no  affidavit  of  any  person  as 
to  the  character  or  credibility  of  the  witness. 
Polite  V.  State.  78  Ga.  347(3);  Dominlck  v. 
State,  81  Ga.  716,  8  S.  B.  432;  Pease  v.  State, 
91  Ga.  10(4),  16  S.  B.  113.  The  affidavits 
introduced  by  the  accused  in  support  of  the 
sixth  ground  of  the  motion  for  a  new  trial, 
to  the  effect  that  the  preliminary  oath  was 
not  administered  to  certain  of  the  Jurors  when 
put  upon  their  voir  dire,  were  met  with  coun- 
ter affidavits  showing  that  the  oath  had  been 
administered,  and  we  think  the  decided 
weight  6f  the  evidence  sustains  the  Judge  in 
idnding  that  the  oath  was  administered.  The 
evidence  fully  warranted  the  verdict  and 
^ere  was  no  abuse  of  discretion  in  refusing 
a  new  trial    Judgment  affirmed. 


(99  Ga.  245) 

SAVAIWAH,  F.  &  W.  BY.  00.  v. 

WIDBMAN. 

(Supreme  Ooort  of  (Georgia.     July  13,  1806.) 

Pabol  Evidbnok— Railroads— Dutt  to  Avoid 
EiLLiKo  Stock— Mbasure  of  Cars— Witness— 
Impsachmknt— Wbioht  of  Bvidbkob-^Appbal 
— Waivsb  of  Error. 

1.  Where  the  only  objection  to  th^  admis- 
Bibility  in  evidence  of  a  written  contract  be- 
tween the  plaintiff  and  the  defendant  was,  In 
effect,  that,  under  the  limitation  as  to  time 
therein  expressed,  it  had  ezphred,  and  was  no 
longer  operative  as  to  the  matter  in  controversy 
between  the  parties,  and  the  defendant.  In 
whose  behalf  it  was  tendered  in  evidence,  offer- 
ed to  prove  ••that  the  terms  of  the  contract  had 
been  extended  by  parol"  so  as  to  cover  and  em- 
brace that  matter,  this  objection  should  not 
have  been  sustained  without  allowing  the  de- 
fendant an  opportunity  to  show  that  the  con- 
tract had  in  fact  been  so  extended,  no  qaestion 
under  the  statute  of  frauds  being  mvolved. 

2.  It  was  error,  upon  the  trial  of  an  action 
against  a  railroad  company  for  the  killing  of 
live  stock,  to  charge,  ^'Whether  the  railroad 
company  did  use  reasonable  care,  or  ordinary 
care  and  diligence,  and  every  effort,  to  prevent 
tkilling  the  stock],  is  a  question  for  the  jury 
tO"  determine  from  the  evidence."  Requiring 
the  company  to  use  ••every  eflbrt"  to  prevent 
kiUing  iae  stock  was  imposing  jipon  it  a  rule 


oi;  dihgence  more  stringent  than  the  law  ex- 
acts. Railway  CJo.  v/Daniel,  18  S.  B.  22,  01 
Ga.  768:  Railway  Co.  v.  Miller,  22  S.  B.  680, 
95  Gku  738. 

3.  A  witness  can  neither  be  impeached  nor 
sustained,  as  to  credibility,  by  allowing  anoth- 
er witness  to  testify  as  to  his  individual  opin- 
ion upon  this  question. 

4.  In  determining  upon  which  side  of  a  dis- 
puted issue  the  evidence  preponderates,  the 
credibility,  and  not  the  number,  of  the  witness- 
es introduced  pro  and  con  is  the  proper  test. 
Gomiff  V.  Cook,  22  S.  B.  47,  96  Ga.  61,  and 
cases  cited. 

5.  Ass^nments  of  error  not  argued  nor  insist- 
ed upon  m  this  court  wiU  not  be  passed  upon. 
Parker  v.  Lanier,  8  S.  B.  67,  82  Ga.  219: 
Brown  v.  State,  7  S.  B.  916,  82  Ga.  224. 

(Syllabus  by  thv  Court) 

Error  from  superior  court,  Clinch  county; 
J.  M.  Griggs,  Judge. 

Action  by  J.  H.  Wideman  against  the  Sa- 
vannah, Florida  &  Western  Railway  Com- 
pany. From  a  Judgment  for  plaintUT,  de- 
fendant brings  error.    Reversed. 

The  following  is  the  official  report: 
Wideman  sued  the  railway  company  for 
damages  resulting  to  him  by  the  killing  of 
five  mules  on  November  13,  1894,  by  the  run- 
ning of  a  freight  train.  He  obtained  a  ver- 
dict, and  the  company's  motion  for  a  new 
trial  was  overruled.  The  motion  contains  the 
following  special  grounds:  Btror  in  refusing 
to  admit  in  evidence,  a  contract  between  plain- 
tiff and  defendant  for  the  supplying  of  cross- 
ties  to  defendant  from  April  to  October,  1893, 
in  which  plaintiff  released  defendant  from  all 
responsibility  in  damages  to  his  stock  during 
the  time  he  was  employed  and  working  under . 
this  contract  The  objection  was  that  the* 
contract  showed  on  its  face  that  it  had  ex- 
pired before  the  cause  of  action  arose;  de- 
fendant proposing  to  show  that  the  terms  of 
the  contract  had  been  extended  by  parol,  and 
that  it  was  in  force  at  the  time  of  the  acci- 
dent, and  related  to  the  locality  where  the 
same  occurred.  Error  in  refusing  to  permit 
defendant's  counsel  to  ask  plaintiff,  as  a  wit- 
ness, if  Rice,  the  engineer  of  the  train  in 
question,  was  not  perfectly  entitled  to  credit; 
plaintiff  having  previously  attempted  to  dis- 
prove facts  testified  to  by  the  engineer.  In 
the  brief  of  evidence  It  appears  that  the  plain- 
tiff testified  on  cxoss-examlnation  touching 
the  engineer:  "I  know  Mr.  Rice.  I  think  he 
is  an  honest  man.  I  suppose  he  is."  Error 
in  allowing  a  witness  for  plaintiff  to  testify 
that  there  was  a  public  road  crossing  at  or 
near  the  118th  milepost,  the  locality  of  the 
accident,  defendant  objecting  that  the  exist- 
ence of  public  roads  could  not  be  proved  by 
parol,  but  only  by  a  certified  copy  of  the 
order  from  the  minutes  of  the  county  com- 
missioners or  court  of  ordinary  establishing 
the  same.  Error  in  the  court's  charge  where 
it  imposed  upon  the  Jury  the  duty  of  finding 
against  the  company  unless  the  evidence  dis; 
closed  that  its  employes  used  ''every  effort" 
to  prevent  the  accident;  the  portion  of  ih^ 
charge  complained  of  being  in  these  words: 
'T  have  charged  you  "what  ordinary  diligence 
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IB,  nndar  tbe  law,  and  It  Is  for  you  to  deter* 
mine  whether  or  not,  from  the  evidence  In- 
troduced before  you,  this  railroad  company 
used  such  care  and  diligence  to  prevent  the 
killing  of  the  stoclc  of  this  plainttff;  and 
whether  the  railroad  company  .did  use  rea- 
sonable care»  or  ordinary  care  and  diligence, 
and  every  effort,  to  prevent  It,  is  a  question 
for  the  Jury,  to  determine  from  the  evidence/' 
Brror  In  charging:  ''By  a  'preponderance  of 
evidence*  is  not  meant  the  greater  number  of 
witnesses  that  have  been  introduced,  or  the 
gr^iter  number  of  papers  that  have  been  in- 
troduced, upon  the  one  side  or  the  other;  but 
it  means  that  side  which  the  Jury,  after  a 
fair  and  impartial  and  honest  consideration 
of  all  the  evidence,  believes—  that  side  of 
the  evidence  which  the  Jury  believes  is  the 
most  worthy  of  belief^  whatever  side  that  is. 
Whether  it  is  upon  the  side  of  one  witness, 
or  upon  the  side  of  twenty,  upon  that  side  is 
the  preponderance  of  evidence,"  The  error 
assigned  is  that  this  charge  left  it  entirely  to 
the  belief  of  the  Jury,  without  giving  them 
the  rules  of  law  by  which  they  were  to  ar- 
rive at  a  conclusion  as  to  the  preponderance 
of  the  testimony. 

ESrwin,  I>u  Blgnoia  Sc  Chisholm  and  a  T* 
ESngsbeny,  for  pialntiir  in  enor.  John  a 
McDonald,  for  defendant  In  error. 

PER  OURIAM.    Judgment  reversed. 

ATKINSON,  J.,  providentially  absent,  and 
Dot  presiding. 


(99  Ga.  225) 

ATLANTA  HOME  INS.  CO.  v.  TUM/IS. 
(Supreme  Court  of  Georgia.     July  18,  1896.) 

InSURANCB— A0TI027  ox  POUOT— VSNUS. 

1.  According  to  the  decision  of  this  court 
in  Insurance  Co.  v.  Collins,  54  Ga.  876,  an  in- 
mrance  company  cannot  be  sired  in  a  county 
where  it  haa  no  agent  or  place  of  busineBS  at 
the  time  when  the  actlmi  was  brought,  although 
it  may  have  had  an  agency  in  that  county  at 
the  time  the  cause  of  action  arose. 

2.  The  decision  of  this  court  in  Merritt  v. 
Insurance  Co.,  56  Ga.  108,  when  considered  in 
connection  with  its  actual  facts  as  disclosed  fay 
the  record  on  file  in  the  clerk's  office  of  this 
court,  does  not  conflict  with  the  ruling  made  in 
the  case  above  stated.  All  of  the  facts  of  the 
Merritt  Case  do  not  appear  in  the  official  re- 
port, but  the  record  itself  shows  that  the  per- 
son served  with  the  process  against  the  insur^ 
ance  company  was  in  fact  its  agent,  and  act- 
hig  as  such  when  the  suit  was  begun  and  the 
service  perfected  upon  him. 

3.  The  court  erred  in  overruling  the  motion 
to  set  aside  the  judgment,  made  in  due  time, 
and  based  upon  the  grounds  that  the  defendant 
company  had  never  been  lawfully  served,  and 
that  the  court  had  no  Jurisdiction  to  render 
such  judgment 

(Syllal^us  by  the  Court) 

Brror  from  superior  conrt»  Thomas  county; 
A  H.  Hansell,  Judge. 

Aption  by  N.  G.  Tullis  against  the  Atlaata 
Home  Insurance  Company.  From  a  Judg- 
ment for  plaintm,  defendant  brings  error. 
Heversed.  .i     . 

V.25S.B.D0.9— 26 


The  following  is  the  official  report: 
On  Septemb^  22,  1891,  Tullis  sued  the  in- 
surance company  upon  a  policy  of  fire  insur- 
ance issued  to  him  by  ito  agents,  for  the  term 
of  one  year,  from  January  3,  1S91;  a  loss  by 
firs  claimed  to  have  been  covered  by  the  pol- 
icy having  occurred  on  April  27,  1894.  Serv- 
ice of  the  suit  was  made  ypon  the  agents  who 
had  repres^ited  the  company  at  Thomasviile, 
when  and  during  the  time  the  policy  was  Is- 
■ned.  No  defense  to  the  action  was  made 
until  after  plaintiff  obtained  a  verdict,  on 
April  16,  1885.  Four  days  later,  the  com- 
pany moved  to  set  aside  the  verdict,  and  to 
-open  the  default,  and  for  leave  to  defend  the 
acticm.  This  motion  appears  to  be  in  the 
form  of  two  affidavits,  one  by  the  secretary, 
the  other  by  the  president,  of  the  company; 
th%  one  dated  April  12,  the  other  April  19, 
1885.  These  affidavito  set  up  that  the  com- 
pany is  a  resident  of  Fulton  county,  and  has 
never  rsaided  outside  of  that  county,  or 'in 
the  county  of  Thomas;  that  neither  the  com- 
pany nor  any  of  its  agents,  representatives, 
or  officers  had  knowledge  or  notice  of  the 
pendency  of  the  suit  until  April  18,  1895,. 
when  they  received  a  letter  from  plaintiff's 
attorneys;  that  no  process  had  ever  been 
served  on  defesidant,  and  the  Judgment  was 
rendered  without  Jurisdiction  of  the  person 
oar  subject-matter;  that  on  May  9,  1894,  the 
company  withdrew  all  Its  agents  and  agency 
from  Thom4s  county,  and  has  not  since  re- 
sided nor  had  an  agent  therein  upon  whom 
service  of  process  might  be  had,  nor  for  the 
transaction  of  any  business;  that  it  had  a 
goo4  and  meritorious  defense  to  the  suit,  to 
wit,  that  the  policy  did  not  refer  to  or  cover 
the  premises  claimed  to  be  destroyed,  and 
the  company  at  no  time  intended  to  issue  or 
deliver  a  policy  covering  said  property;  that 
on  July  13,  1894«  the  company  notified  plain- 
tiff of  its  withdrawal  from  Thomaaville  and 
from  said  county,  and  that  it  had  canceled  all 
outstanding  policies,  and  expressed  to  hitn 
$2.13,  the  amount  of  return  premium  due  un- 
der the  policy,  and  notified  him  of  its  cancel- 
lation;  and  that  the  popcy  sued  on  was  a 
subsisting^  contract,  covering  other  and  dis- 
tinct property  from  that  claimed  to  have  been 
destroyed. 

It  appears  from  the  evidence  that  the  plain- 
tiff was  the  owner  of  two  houses  upon  ad- 
joining lots  in  Thomasviile  at  the  time  the 
policy  in  question  was  issued.  He  had  ap- 
plied to  Evans  &  Son,  who  were  then  agents 
for  the  company  at  Thomasviile,  for  a  policy 
covering  the  house  which  was  burned  ir 
April  thereafter;  but,  by  inadvertence,  the 
agents  erroneously  Inserted  in  the  policy  a 
description  of  the  other  of  the  two  houses,  and 
the  mistake  was  not  discovered  until  after 
the  fire  occurred.  Said  agents  notified  the 
company  of  the  loss  immediately  upon  its  oc- 
oorrence,  and  the  company  sent  an  adjuster 
to  Thomasviile,  who  examined  into  the  cir- 
cumstances, and,  in  repeated  conversations, 
left  upon  plaintiff's  mind  the  impression  t&a,«> 
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the  lorn  would  be  satisfactorily  settled.  It 
was  on  the  9th  of  the  following  month  that 
the  company  withdrew  its  agency  from 
Thomas  county.  Much  correspondence  then 
passed  between  Evans  &  Son  and  the  com- 
pany. On  June  12th,  the  company's  secre- 
tary wrote  to  Evans  &  Son,  in  reply  to  a  let- 
ter from  them  in  reference  to  plaintiff's  claim, 
stating  that  he  had  not  complied  with  the 
conditions  of  the  policy,  particularly  as  re- 
gards the  filing  of  proofs,  and  that,  after  this 
was  done,  the  company  would  advise  them 
of  its  position  in  the  matter.  Proofs  of  loss 
were  forwarded  to  the  company  three  days 
afterwards,  and' the  company  acknowledged 
receipt  of  them  on  June  18th,  and  propound- 
ed to  Evans  &  Son  a  number  of  questions  re- 
garding the  matter.  On  June  27th,  Evans  & 
Son  replied  to  these  questions  in  writing. 
The  testimony  for  the  company  was  to  the 
effect  that  Evans  &  Son  failed  to  transmit 
the  process,  or  to  Inform  the  company  of 
service  of  the  same,  and  of  the  filing  of  the 
suit;  and  that  on  July  13, 1894,  the  company 
sent  to  plaintiff,  by  express,  92.13,  as  the  re- 
turn premium  due  upon  cancellation  of  the 
policy,  and  mailed  him  a  letter  stating  that 
the  company  had  withdrawn  from  Thomas- 
ville,  and  canceled  all  outstanding  policies, 
and  thereby  gave  him  notice  that  the  one  In 
question  was  canceled,  and  of  no  further 
force.  Plaintiff's  testimony  was  that  the 
company  had  never  advised  him^  that  it  had 
withdrawn  from  or  ceased  to  do  business  in 
said  county,  nor  had  he  at  any  time  received 
any  notice  that  any  policy  Issued  by  it  had 
been  or  would  be  canceled;  and' that  while 
he  was  notified  by  the  agent  of  the  express 
company  of  .the  receipt  of  a  package  contain- 
ing a  little  over  $2,  which  had  been  sent  to 
him,  he  promptly  refused  to  receive  it,  and 
ordered  it  to  be  returned  to  the  company. 
The  court  overruled  defendant's  motion,  and 
it,  assigns  the  following  errors:  (1)  In  hold- 
ing that  the  service  was  valid  and  effectual; 
(2)  in  refusing  to  allow  the  company  to  file 
its  plea  to  the  Jurisdiction;  (3)  in  holding 
that  the  law  gave  jurisdiction  to  the  superior 
court  of  Thomas  county;  (4)  in  refusing  to 
exerdse  discretionary  power  to  open  the 
case,  and  allow  the  company  to  plead;  (5)  In 
falling  to  properly  exercise  said  discretion; 
(6)  in  holding  that  the  company  was  in  lach- 
es in  not  informing  its^f  of  the  suit 

Palmer  &  Read  and  Jackson  &  Leftwich, 
for  plaintiff  in  error.  Hammond  &  Ham- 
mond, for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


(99  Ga.  238) 

SOLOMON  et  at  V.  HARP. 

(Supreme  Court  of  Oeorgia.     July  13,  1890.) 

Lbvt  o»  Exbcption— Shertfp'b  Bwtrt. 

It  was  error,  upon  the  trial  of  a  claim  to 
realty,  to  dismiss  the  levy  upon  the  giound  tiiat 


the  day  of  the  month  upon  which  it  was  made 
was  not  shown  by  the  sheriff's  entry,  the  month . 
and  the  year  being  distinctly  stated. 
(SyUabas  by  the  Court) 

Error  from  superior  court,  Wilcox  county; 
C.  C.  Smith,  Judge. 

Action  by  Henry  Solomon  &  Son  against  D. 
A.  Bailey  &  Cow  On  levy  of  execution, 
Amanda  Harp  interposed  a  claim..  Judgment 
for  claimant,  and  plalntUCs  brixig  error.  Re- 
versed. 

The  following  is  the  ofildal  report: 
An  execution  against  D.  A.  Bailey  ft  Co., 
founded  on  a  Judgment  V>f  August  6,  1880, 
was  levied  upon  two  acres  of  land  in  Al>be- 
ville,  to  which  a  dalm  was  interposed  by 
Amanda  Harp.  On  the  trial,  the  plaintiffs 
tendered  the  execution  and  entry  of  levy  In 
evidence.  Claimant  objected  to  the  levy  as 
incomplete,  for  the  reason  that  it  bore  no 
date,  or  that  the  day  of  the  month  was  not* 
set  out  in  the  levy.    The  levy  was  dated 

'•this  day  of  December,  1889.**    The 

plaintiffs  saying  that  they  assumed  the  bur- 
den and  relied  upon  the  levy  to  show  poe- 
session,  and  the  levy  being  upon  real  estate, 
and  plaintiffs  saying  that  they  could  not 
amend  for  the  reason  that  the  sheriff  bad 
gone  out  of  office  and  run  away,  and  not  of- 
fering to  show  the  exact  date  of  the  levy  Xxy 
any  proof,  the  court  dismissed  the  same,  to 
which  ruling  plaintiffs  excepted.. 

Hal  Lawson,  for  plaintiffs  in  aror.  B.  EL 
Williams,  for  defendant  In  error. 

PBR  CURIAM.    Judgment  reversed. 

ATKINSON,  J.,  piovldeDtiaUy  absent*  and 
not  presiding. 


(99Gft.  260) 
COLB  et  aL  V.  BCcNBILL. 
(Supreme  Court  of  Georgia.     July  18,  1896.) 

Labobbu^s  Lien— Who  Entitlbd  to~Bvidb!iob. 

1.  One  whc  was  employed  as  a  "woodsman,** 
and  whose  duties  as  sudi  included  overlooking 
and  superintending  a  large  number  of  ordinary 
hands  engaged  in  torpentme  operations,  who  had 
authority  to  employ  and  discharge  these  hands, 
who  alio  worked  in  a  commissary  in  the  capac- 
ity of  a  derk,  and  who  was  employed  for  his 
skill  in  rendering  services  which  obviously  re- 

anired  mental  and  business  capacity,  ratiier  than 
tie  mere  power  to  do  manual  toil,  these  services 
consisting  much  more  hirgely  of  "head  work'* 
than  of  '*hand  work,"  was  not  a  laborer,  entitled, 
under  section  1974  of  the  Code,  to  foreck>ee  a 
lien  as  such,  although,  in  point  of  fact  and  of 
necessity,  he  did,  in  the  performance  of  his  du- 
ties, a  considerable  amount  of  mfttmn]  ligLbor,  and 
often  became  physically  fatigued. 

2.  Under  the  evidence  contained  in  the  record, 
the  verdict  was  contrary  to  law.  for  the  reason 
that  the  jury  could  not  properly  find  that  the 
plaintiff  was  a  ^^laborer.**  Oliver  v.  Hardware 
Co.  (decided  at  the  present  term)  25  &  IL  403, 
and  cases  dted. 

(Syllabus  by  the  C^ourt; 

Brror  from  superior  court,  nh^i'V^n  comiijr; 
J.  L.  Sweat,  Judge. 
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Action  by  E.  H.  McNeill  against  Cole  ft  Oor- 
iDgton,  Judgment  for  plaintiff.  Defendants 
bring  error.    Reversed. 

The  following  is  the  official  report: 
K.  H.  McNeill  made  affidaylt  to  fbredoee  a 
general  Hen  as  a  laborer  upon  the  property  of 
Cole  &  CoTington.  He  alleged  tbat  he  con- 
tracted with  them  to  do  manual  labor  for  the 
year  1894,  aa  gwieral  -laborer  and  hand,  com- 
mlasary  keeper,  and  woodttnan  on  their  tor- 
.  poitlne  fann«  for  which  he  was  to  recehre 
$800.  By  their  counter  affidavit,  defaidants 
admitted  that  they  were  indebted  to  plaintiff 
$000  aa  woodsman,  but  denied  that  the  senr- 
icea  rendered  by  him  constituted  swSh  manual 
labor  aa  to  entitle  him  to  a  Hen.  The  jury 
found  for  the  plalntitt,  and  defendants'  mo- 
tion for  a  new  tilal  on  the  geneial  grounds 
was  overruled.  Plaintiff  testified  that  his  con- 
tract with  defiendanta  waa  that  he  was  to  re* 
ceive  $800  for  the  year  1884,  during  which 
year  he  waa  doln^  the  work  of  a  woodsman. 
In  different  seasons  of  the  y€«Lr  there  are  dlf •> 
f  erent  occupations  Aa  a  woodaman,  he  count- 
ed boxes  durkog  the  winter  months;  and, 
while  so  doing,  he  walked  25  or  80  miles  some 
daya  It  waa  necessary  for  him  to  do  thia, 
in  order  for  him  to  discharge  the  duties  he 
was  sent  out  in  the  woods  to  do.  He  rode  to 
the  wooda,  and  bac^  and,  while  in  the  woods, 
walked  all  the  time  during  the  boxing  Bcasow, 
He  lode  defendantsf  hoise;  took  care  of  and 
cnnrled  him  sometimes,  but  did  not  always  do 
it;  fed  him  every  day  at  noon.  Upon  being 
asked  If  it  waa  a  part  of  his  duty  as  woods- 
man to  look  after  tlie  horse,  he  replied  that 
he  did  it  the  whole  time  he  was  with  them. 
WhUe  out  in  the  woods,  he  showed  the  box 
cotters  how  to  cut  boxes;  would  take  thetar 
tools,  and  work  with  them  htana^;  would 
take  the  ax,  and  cut  a  few  Ixixea.  Tlila  was 
neoessaiy  in  some  instancee,  for  the  reason 
that  he  could  not  make  the  man  understand 
otherwiae.  He  somettanes  helped  to  load  the 
wagona,  by  rolling  the  barrela  of  crude'  tur- 
pentine therein,  tc^be  hauled  to  the  sttlL  He 
had  something  to  do  with  scraping;  placed  ttie 
barrela  fbr  the  men  to  paok  the  scrape  hi  them ; 
got  Into  the  barrels,  and  packed  them  with 
his  feet  He  did  a  ''right  smart"  of  that  hi 
the  diacharge  of  his  duties  as  def endtUits'  em- 
ploy6;  was  engaged  in  doing  thia  kind  of  work 
since  he  commenced  with  them,  in  1885,  and 
they  knew  he  was  doing  it  in  1804.  'He  had 
to  issue  rations  from  their  commissary  for  the 
hands,  about  76  In  number.  He  would  be  at 
the  commissary  at  night  for  several  hours,  aft- 
er being  on  his  feet  all  day.  Goods  for  the 
commissary  came  in  nearly  every  night,  and 
he  helped  puah  the  boxes  out,  and  put  them 
in  the  store,  and  opai  thenu  He  felt  it  hia 
duty  to  do  so  under  his  contract  of  employ- 
ment Defendants  have  not  paid  him  for  1884, 
thoogh  payment  has  been  demanded;  and  he 
liaa  entirely  diacharged  his  contract  for  that 
year*  He  took  down  the  count  of  the  num- 
ber oC  boKsa  cut,  and  ahowed  hands  how  to 


cnt  the  boxes.  This  required  skill,  and  he 
was  employed  for  his  sldll.  Not  every  man 
can  do  that  kind  of  work.  He  saw  that  the 
hands  did  the  work  properly.  In  the  work  of 
cornering  boxes,  he  would  go  before  the  bands, 
and  show  one  who  did  not  understand  bow  to 
do  it  It  did  not  require  much  skill  in  this 
particular.  After  this,  he  went  to  where  the 
handa  had  been  dipptaig,  and  saw  that  all  the 
trees  had  been  dipped,  and  that  all  was  wen 
don&  Th]B  required  some  BkUL  A  man  that 
does  not  know  anything  about  it  could  not 
tell  whether  it  was  properly  chipped  or  not 
He  did  not  take  an  ax  of  his  own,  but  took 
the  toola  to  show  the  men  how  to  do  it;  and 
the  same  way  with  the  dippen  and  the  man 
who  cornered  the  trees.  He  was  kind  of  over- 
seer In  the  woods;  had  the  right  to  discharge 
a  man;  could  not  say  he  apent  five  solid  days 
in  the  year  in  loading  wagons;  had  to  when- 
ever it  was  ^necessary.  The  duties  he  per- 
formed in  the  commissary  were  not  such  as 
axe  uauaUy  done  by  a  dexk  hi  a  atore.  All  the 
labor  he  performed  in  the  commissary  would 
not  amount  to  more  than  two  months.  He 
had  the  right  to  employ  negroes.  The  woods 
business  waa  supervised  almost  entirely  by 
him.  He  was  boss  in  the  woods,  but  was 
subject  to  defendanta.  The  hands  were  em- 
ployed and  discharged  by  him  for  them.  He 
was  subject  to  their  ordets,  to  do  whatever 
they  called  upon  him  to  do.  The  skill  that  la 
required  to  count  the  boxes  is  to  know  how  to 
count  One  ci  def^dants  testified:  Plain- 
tiff waa  to  perform  the  duties  of  a  woods- 
man, to  look  after  the  count  of  boxes,  and  at- 
tend to  the  cornering  and  chipping,  and  to  the 
commissary,  in  which  he  was  assistant  clerk. 
He  waa  not  required  to  curry  the  horse.  It 
requires  skill  to  be  a  woodsman.  A  man  with- 
out ezperi^ice  cannot  be  a  woodsman.  It  is 
CQStomazy  for  the  overseer  to  show  the  men 
In  the  woods  how  to  cut  boxes.  It  also  re- 
quires skill  to  know  how  to  chip  boxes  after 
they  are  cut,r  CX>mmon  laboren  box,  comer, 
and  chip  them.  The  work  Is  more  physical 
than  mental,  and  so  as  to  the  work  of  a  clerk 
and  woodsman  In  a  commissary.  Witness  is 
not  prepared  to  say  that  plaintiff  did  not  ren- 
der all  the  services  that  he  said  he  rendered. 

I4.  A.  Wilson,  tot  plaintiffs  in  error.  W.  BC 
Toomer  and  W.  Q.  Brantley,  for  defendant  In 
error. 

PER  CURIAM.    Judgment  reversed. 


ATKINSON,  J, 
not  presiding. 


providentially  absent,  and 


(96  G«.  249) 
OUVBB  V.  MAOON  HARDWARE  GO.  et  aL 
(Supreme  Court  of  Georgia.     March  23,  1896.) 

Labobbb's  Libn^Clbrk  in  Mbrcantilb  Bstab- 
ltshmbnt. 
1.  Primarily,  a  derk  la  a  aMrcantile  estab- 
Is  not  a  'Habefer,'*  In  the  soMe  la 
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which  that  word  is  tuied  in  section  1074  of  the 
Code,  eTen  though  the  proper  discharge  of  his 
duties  may  include  the  performance  of  some 
amount  of  manual  labor.  If  the  contract  of 
employment  contemplated  that  the  clerk's  serv- 
ices were  to  consist  mainly  of  work  requiring 
mental  skill  or  business  capacity,  and  inTolving 
the  exercise  of  his  intellectual  faculties,  rather 
than  work  the  doing  of  which  properly  would 
depend  upon  mere  physical  power  to  perform  or- 
dinary manual  labor,  he  would  not  be  a  laborer. 
If,  on  the  other  band,  the  work  which  the  con* 
tract  required  the  clerk  to  do  was,  in  the  main, 
to  be  the  performance  of  such  labor  as  that 
last  above  indicated,  he  would  be  a  laborer. 
In  any  given  case,  the  question  whether  or  not 
a  clerk  is  entitlea,  as  a  laborer,  to  enforce  a 
summary  lien  against  the  property  of  his  em- 
ployer, must  be  determined  with  reference  to  its 
own  particular  facts  and  drcnmstances. 

2.  Although  the  intervention  filed  in  the  pres- 
ent case  alleged  In  general  terms  that  the  inter- 
vener was  a  clerk,  that  the  amount  he  claimed 
was  due  him  for  services  and  labor  performed 
as  a  clerk,  and  that  as  such  clerk  he  performed 
manual  labor,  yet,  as  it  failed  by 'Other  appro- 
priate allegations  to  show  tb  whldi  of  the  class- 
es above  indicated  he  belonged,  it  was  bad  for 
uncertainty,  and  properly  dismisied  on  demur- 
rer* 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Bibb  county; 
John  L.  Hardeman,  Judge. 

Intervention  of  Henry  E.  Oliver  in  the  mat- 
ter of  a  Judgment  against  the  Macon  Hard- 
ware Company.  Judgment  against  the  Intcav 
vener,  and  he  appeals.     Afflrmed. 

Alex  Prondflt,  tor  plaintiff  in  error.  I>e»- 
san  &  Hodiges,  for  defendant  in  error. 

LUMPKIN,  J.  Some  confusion  has  arisen 
in  the  decisions  of  this  conrt  with  referenoe 
to  the  question  whether  or  not  a  derk  em- 
ployed in  a  store,  office,  or  other  place  of  busi- 
ness, is  a  ''laborer,"  within  the  meaning  of 
sections  1974  and  8654  of  the  Code;  the  for* 
mer  giving  labwers  a  general  lien  for  their  la- 
bor upon  the  property  of  their  employers,  and 
the  latter  exempting  the  wages  of  laborers 
from  the  process  of  garnishment  In  Butler 
V.  Clark,  46  Qa.  466,  the  question  arose  as  to 
whether  the  wages  of  one  employed  in  a  mill 
as  "receiving  and  shipping  derk,"  and  who 
'^performed  any  other  duties  required  of  him" 
by  his  employer,  were  subject  to  garnishment 
In  dealing  with  the  case,  this  employ^  was 
treated  as  **a,  hired  workman,"  and  according- 
ly adjudged  to  be  a  hiborer,  within  the  mean- 
ing of  the  statute.  In  daghom  v.  Saussy,  51 
Ga.  576,  the  monthly  wages  of  a  *^orwarding 
derk"  in  the  employment  of  a  railway  com- 
pany wa«  hdd  uA  to  be  subject  to  the  pro- 
cess of  garnishment  It  was  the  doty  of  that 
clerk  to  attend  daily  to  the  forwarding  of 
goods,  and  to  render  other  services  which  nec- 
essarily required  the  performance  of  a  consid- 
ezmble  amount  of  manual  labor.  The  case  i» 
dted  in  Oliver  v.  Boehm,  63  Ga.  172,  where 
It  was  dedded  that  a  person  ''emi^yed  as 
derk,  bartender,  and  boy  of  all  work,  to  labor 
in  and  about  a  retail  grocery  and  liquor 
store*"  was  a  labonr  entitled  to  thm  Uen  pro- 


vided for  by  section  1974  of  the  Code.  The 
scope  of  this  boy's  employmoit  seems  to  indi- 
cate that  the  greater  part  of  his  work  con- 
sisted of  manual  labor,  rather  than  of  services 
requiring  mental  or  intellectual  akiU  and  ca- 
padty.  Indeed,  in  BIchardson  t.  Langston,  68 
Ga.  668,  Justice  Crawf ord«  ta  referring  to  Oli- 
ver's Case,  said  ''be  spedflcaUy  set  out  at 
length  the  actual  manual  labor  which  he  per- 
formed." The  learned  Justice  doabtleas  re- 
ferred to  the  record  oi  the  ease,  aa  onl/  the 
headnote  of  the  decision  Is  leported  in  63 
Ga.  In  Blchardaon's  Case  ttie  oourt  ruled 
that  an  affidavit  to  foredose  a  laborer's  Iten, 
in.  whidi  it  was  all^^  that  the  ditfiwidants, 
merchants  selUng  dry  goods  and  groceries, 
were  indebted  to  the  d^nment  "for  iervioes 
rendered  as  derk,  laborer,  and  general  service 
in  said  store,"  was  not  demurrable  as  not  saf« 
ndently  setting  out  the  tad  that  the  plain* 
tiff  was  a  laborer.  Hie  opinion  was  written 
by  Justice  Crawford,  who  d1nnwitc<l  from  the 
Judgmoit  We  make  the  foUowing  extract 
from  his  conunents  on  the  case:  *'I  do  not  un- 
derstand that  clerin,  or  persona  doing  geneiml 
service,  although  th^  may  labor,  are  tbat^ 
fore  laborers,  in  legsl  contemplation.  If  they 
are  to  be  induded  In  the  general  term  'la- 
borea»'  then  I  see  no  Umit  to  the  ezearclae  of 
this  extraordinary  right  of  having  execution 
on  oath,  by  all  agento  and  employte,  such  as 
cashiers,  tellen,  and  bookkeepea  of  banks, 
secretaries,  treasuren,  bookkeepers,  salemnen, 
and  superintendento  of  manufacturing  compa* 
nles,  as  well  as  all  the  offldals  of  mttroads  be- 
low the  president,  whether  in  the  offices  or  on 
the  roads.  To  enlarge  upcm  dsss  legislation 
by  Implication  should  not  be  the  policy  of 
courts,  and  especially  so  where  ex  parte  sum- 
mary remedies  are  aUowed."  We  wiH  next 
nottee  the  case  of  Hlntoo  t.  Goode,  73  Ga. 
283,  In  which  it  was  dedded  that  ''one  who 
is  employed  merely  to  Uibor  as  derk  in  a 
store  Is  not  such  a  laborer  as  is  oontemiteted 
by  section  1974  of  the  Code,  giving  a  lien  to  a 
laborer  on  the  property  of  bin  employer."  Jus- 
tice Blandford,  who  delivered  the  opinion  of 
the  court,  said:  ''lAlMran,as  used  In  the  stat* 
ute,  mean  what  were  genmJly  and  universal- 
ly known  as  laborers  at  the  time  of  the  pas- 
sage of  the  act  A  Uiborer  is  one  who  works 
at  a  toilsome  occupation,— «  man  who  does 
work  reqnhing  little  skill,  as  distinguished 
from  an  artisan,— sometimes  called  a  laboring 
man.  Webster.  Olerk%  agents,  cashiere  of 
banks,  and  all  that  dass  of  employte,  whose 
employment  is  associated  with  mental  labor 
and  skill,  were  not  considered  hiborers,  and 
were  not  intended  by  the  statute  to  be  em- 
braced  therein  as  laborers,  so  as  to  have  a 
Uen  for  theUr  wages.  And  this  is  the  efliect  of 
the  previous  raUngs  of  this  court"  In  Bleks 
▼.  Bedwtoe,  Id«  273,  It  was  hdd  that '%  derk 
employed  In  a  store  or  other  establishment, 
unless  he  performs  nuinual  hibor.  Is  not  a  ]a« 
borer  entitled  to  have  a  Uen  iqion  his  em- 
ployer's property  whieh  can  be  summarily  en^ 
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forced."  In  fbat  case  Justice  Hall  obflerred 
that  all  the  former  cases  od  the  subject  were 
reyiewed  in  the  Case  of  Hinton,  sapra.  In 
Lamar  t.  Russell,  77  Ga.  S06,  2  S.  B.  467,  It 
was  held  that  the  wages  of  a  detk  and  book- 
keeper were  not  subject  to  garnishment;  dt- 
tog  Smith  ▼.  Johnston,  71  Ga.  748,  which  was 
a  case  involTing  the  right  to  garnish  the  wages 
of  a  lailioad  derk.  Then  follows  the  case  of 
Abrahams  v.  Anderson,  80  Ga.  570,  5  S.  B. 
778,.  which  is  substantially  on  the  same  line, 
and  cites  a  number  of  cases,  including  seveial 
of  those  above  mentioned.  This  brings  us  to 
the  case  of  Briscoe  ▼.  Montgomery,  08  Ga.  002, 
20  S.  E.  41,  holding  that  a  **oommefdal  trar- 
eler"  was  not  a  day  laborer,  whose  wages 
were  exempt  from  the  process  of  garnishment. 
In  the  course  of  a  very  brief  discussion  of  that 
case  the  writer  remarked,  "It  is  ob"rious  that 
in  the  discharge  of  his  duties  a  derk  and 
hooklcecper  must  necessarily  perform  a  con- 
siderable amount  of  manual  labbr."  It  was 
not  necessary,  however,  in  that  case,  to  go  to 
the  bottom  of  the  subject  with  whkdi  we  an 
now  dealing,  and  this  accounts  for  the  evi- 
dent looseness  of  Hxt  expression  last  above 
quoted.  We  think  all  the  cases  previously 
decided  can  be  reconciled  and  harmonised  l^ 
adoptbig  the  line  indicated  in  the  fli«t  head- 
note  of  the  present  case.  It  states  the  idea 
about  as  clearly  as  we  can  express  it.  Bv«7 
human  being  who  follows  any  legitimate  em- 
ployment, or  discharges  the  duties  sf  any  of- 
fice, is,  in  a  very  broad  sense,  a  laborer.  The 
president  of  the  United  States,  the  governor 
of  this  state,  and  the  justices  of  this  court 
are  all  laboring  men,  in  the  sense  that  they 
do  a  great  deal  of  hard  work,  mudi  of  whidi 
is.  Indeed,  attended  with  physical  and  musciH 
lar  exertkm;  but  at  the  same  time  they  can- 
not properly  be  termed  *^anual  laborers,*'  d- 
ther  in  the  popular  sense  in  which  these 
words  are  used  and  understood,  or  in  the  sen^e 
in  which  the  term  "laborers"  was.  employed 
in  the  statutes  under  consideration.  The  leg- 
islature manifestly  had  ref  erenoe  to  the  work 
In  which  such  "laborers"  were  engaged,  rather 
than  .to  the  particular  deelgiiation  Xxy  which 
they  were  usually  distinguished  one  from  the 
other.  In  determining  whether  a  particular 
derk,  or  other  employ^,  is  really  a  laborer,  the 
character  of  the  work  he  does  must  be  taken 
into  c<«slderation.  In  other  words,  he  must 
be  classified,  not  according  to  the  arbitrary 
designation  given  to  his  calling',  but  with  ref- 
erence to  the  character  of  the  services  required 
of  him  by  bis  employer.  The  headnote  Indi- 
cates the  rule  to  be  followed  in  assigning  him 
to  that  class  to  which  he  rlghtfullyv  bdongs. 

.2.  From  the  foregoing  it  follows  that  an  in- 
tervention filed  in  an  equitable  proceeding, 
containing  only  the  allegation  set  forth  in  the 
second  headnote^  was  bad  for  uncertainty,  be* 
cause  it  entirdy  failed,  by  other  appropriate 
allegations,  to  show  that  the  Intervener  be- 
longed to  that  class  of  clerks  entitled  to  liens 
as  laboreea.    Jtidgment  afilrmed. 


(W  Ga.  232) 

POST  et  aL  V.  ABBEYILLB  &  W.  B.  CO. 

(Supreme  Court  of  Georgia.    July  13,  1896.) 

AOTIOH  OH    NOTB— FaILURS    OV   COSUDSBATIOK— 

Bona  Fids  Houssbs. 

The  action  being  upon  negotiable  promis- 
sory notes,  and  it  haying  been  shown  by  uncon- 
tradicted eridence  that  before  their  maturity 
the  plaintiffs  had  become  the  bona  fide  holders 
of  the  same  for  Tsiue,  it  was  error  to  direct  a 
Terdict  for  the  defendant,  although  it  may  ha^e 
been  proved  that  the  consideration  of  the  notes 
had  entirely  failed.  The  mere  fact  that  the 
oonsklfltmtion  was  expressed  on  the  f  aoe  of  the 
notes  was  not,  of  itselfr  notice  that  the  consid- 
eration had  failed. 
(Syllabus  by  the  Court) 

Brror  from  superior  oonrt,  WUcox  ooonty; 
O.  a  Smith,  Judge. 

Action  by  Post,  Martin  ft  Co.  against  tha 
Abbevilld  ft  Waycxoss  Ballroad  0>mpany. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.     Reversed. 

The  following  is  the  <Acial  r^»ort: 
Post,  Martin  ft  Co.  brought  suit  against  the 
Abbeville  ft  Waycnoss  Ballroad  Company  up- 
on three  promissory  notes,  dated  March  9, 
1891,  and  payable  at  the  office  of  the  Ameri- 
can Oar  ft  Bquipment  Company,  in  the  dty 
of  New  York;  each  being  for  $75,  **for  rental 
of  rolUng  8tod£  under  contract  of  lease  and 
conditional  sale  of  even  date  herewith." 
They  were  indorsed  by  the  payee,  and  the 
plaintiffs  allege  that  they  were  bona  fide  hold- 
ers for  value  before  maturity  of  the  notes. 
Defendant  pleaded  not  indebted,  and  that 
tbe  eonaideKatioa  of  tiie  notes  had  totally  fail- 
ed, in  that  they  were  given  for  certain  rail- 
road equipment  "described  ha  the  contract  re- 
ferred to  therein,  but  that  afttf  the  execu- 
tion of  the  notes  the  payee  became  insol- 
vent, and  wholly  failed  to  furnish  any  of  the 
equipment  so  purchased,  and  defendant  never 
recdved  any  of  the  equipment,  nor  any  con- 
sideration for  the  notes.  The  Court  directed 
a  verdict  for  defendant,  and  plaintiffs'  mo- 
tion for  a  new  trial  was  overruled.  At  the 
trial  there  was  testimony,  fior  the  plaintiffs, 
tiiat  they  got  the  notes  sued  on,  with  nine 
others,  fcom  the  payee.'  They  were  carrybig 
a  large  loan,  secured  by  various  kinds  of  col- 
lateral, part  of  wlrich  the  payee  was  in  the 
habit  of  withdrawing,  and  substituting  there- 
for other  securities  of  equal  value,  and  the 
notes  sued  on  were  substituted  in  this  way. 
The  transaction  was  shortly  after  the  'date  of 
the  notes,  and  long  b^ore  they  were  due. 
Plaintiffs  had  no  knowledge  whatever  of  the 
failure  of  consideration,  and  never  heard  of 
any  defense  until  they  tried  to  collect  the 
notes,  but  took  them  as  ordinary  business  pa- 
pers. The  payee  failed  shortly  afterwards, 
and  trapsferr^  to  plaintiffs 'the  notes  abso- 
lutely; that  is,  rdeased  iter  equity  in  them. 
This  was  in  April,  1891.  Plaintiffs  had  col- 
lected enough  of  the  collateral  to  secure  about 
10  per  c^t.  of  the  loan,  the  balance  being  still 
due  and  unpaid.    There  was  testimony  for 
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tbe  defendant  supporting  the  allegation  In  the 
plea  of  failure  of  consideration.  It  further  in- 
troduced' the  agreement  referred  to  in  the 
notes  sued  on,  dated  10  days  after  the  date  of 
tbe  notes,  and  not  recorded.  By  this  agree- 
ment the  payee  company  agrees  to  lease  to  de* 
fendant  a  baggage  and  passenger  car  for  96 
months  from  April,  1891, of  the  value  of  $1,000; 
the  rental  being  payable  $250  cash,  and  in  12 
quarterly  payments  of  $75  each,  evidenced  by 
12  notes,  with  the  right  in  the  lessor  to  retake 
the  car,  at  its  option,  in  event  of  failure  to  pay 
any  of  the  notes,  surplus  of  sale  by  lesMT  to 
go  to  lessee.  Lessee  to  keep  car  in  repair,  to 
pay  insurance  and  taxes,  and  to  replace  the  car 
If  destroyed.  It  is  further  agreed  that,  If  tbe 
lessee  shall  pay  all  sums  due  under  the  con- 
tract, the  car  shall  become  its  property  abso- 
lutely. 

Wm.  Eason,  for  plaintiffs  in  error.    B.  H. 
Outts  and  D.  H.  Pope,  for  defendant  in  error. 

PBR  CURIAM.    Judgment  reversed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(89  Ga.  237) 

FUIiGHAM  V.  CONNOR  et  at 
(Supreme  Court  of  Georgia.     July  13,  1896.) 
Execution— Claims  bt  Third  Persons— Suffi- 

CIENOT  OF  BOWD— WaIVBB— PaRTIBS. 

1.  A  claim  case  having  been  tried  upon  its 
merits  without  objection  to  the  sufficiency  of 
the  claim  bond,  and  afterwards  coming  on  for 
trial  more  than  12  years  after  issue  had  orig- 
inally been  joined,  it  was  then. too  late  to  move 
to  dismiss  the  claim  on  the  ground  that  such 
bond  was  defectively  executed. 

2.  Where  a  joint  claim  to  land  which  had 
been  levied  upon  was  filed  by  several  persons, 
and  one  of  them  subsequently  died,  it  was  er- 
ror, over  objection  of  the  plaintiff  in  execution, 
to  order  the  case  to  trial  without  having  a 
proper  party  or  parties  made  in  place  of  the  de- 
ceased claimant. 

8.  As  this  case  was  heard  without  proper 
parties,  all  the  proceedings  at  the  trial,  and 
the  result  reached,  were  necessarily  erroneous.* 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Wilcox  county; 
D.  M.  Roberts,  Judge  pro  hac. 

Execution  sued  out  by  R.  Q.  Fulgham 
against  Norman  McDuffie  and  others  was 
levied  on  property  claimed  by  Elizabeth  Con- 
nor and  others.  From  a  Judgment  for  claim- 
ants, plalntiflP  brings  error.     Reversed. 

The  following  is  the  oflaclal  report: 
On  May  23, 1876,  the  sheriflT  of  Wilcox  coun- 
ty levied  an  execution  upon  land,  lots  156  ana 
157,  in  the  Eighth  district  of  that  county,  as 
the  property  of  Norman  McDuffie,  one  of  the 
defendants  in  execution.  On  July  18,  1881,  a 
claim  to  said  land  was  interposed  by  J.  B.  Mc- 
Duffie, as  agent  and  next  friend  of  Mrs.  El- 
mira  Connor,  Mrs.  EUzabetb  Connor,  Amory 
McDuffie,  Nora  McDufQe,  and  Johnnie  Mc- 
Duffie. The  claim  affidavit  is  signed  by  J.  D. 
McDuffie.    Tbe  claim  bond,  which  Is  signed 


by  J.  3.  McDuffie  and  J.  C.  McComick,  re- 
cites that  Elmlra  Connor,  Elizabeth  C<»mor, 
Amory  McDuffie,  Nora  McDuffie,  and  Johnnie 
McDuffie,  principals,  and  J.  C.  McComick,  se- 
curity, are  held  and  firmly  bound,  etc  At  a 
term  previous  to  that  of  tbe  trial  the  death  of 
Mrs.  Elmira  Connor  had  been  suggested  of 
record,  and  the  case  continued  for  the  pur- 
pose of  making  parties.  An  order  was  taken 
to  make  parties  by  next  term,  and  no  parties 
had  been  made.  On  this  ground,  counsel  for 
plaintiff  moved  to  dismiss  the  claimt  which 
the  court  refused  to  do.  Plaintiff  tten  mored 
that  the  case  be  continued,  and  the  claimant 
be  required  to  make  proper  parties,  it  being 
admitted  in  open  court  by  claimant's  coimsel 
that  BOmlra  Connor  was  dead,,  and  left,  sur- 
viving, her  husband,  who  was  no  party  to  the 
claim  case,  and  her  children,  the  other  claim- 
ants, being  now  of  full  age.  Plaintiff  insisted 
that  said  husband  should  be  a  party,  and  that 
Mrs.  Connor  should  be  represented  by  an  ad- 
ministrator, for  the  purpose  of  fixing  costs 
and  damages  should  her  claim  not  be  bob- 
tained.  The  const  overruled  the  motion,  and 
ordered  that  said  children,  heirs  of  John  Mc- 
Duffie and  Elmira  Connor,  be  made  parties 
claimant.  Plaintiff  then  moved  to  dJBmias 
the  claim  tot  want  of  a  legal  bond,  J.  B.  .Mc- 
Duffie not  being  a  party,  and  his  name  not 
appearing  in  the  body  of  the  bond,  and  none 
of  the  claimants  having  signed  the  bond,  nor 
any  one  for  them,  and  J.  C.  McComick  being 
admitted  to  be  dead.  Claimant's  counsel  said 
there  was  another  claim  and  bond  given. 
Plaintiff  denied  this,  and  showed  that  (a  this 
claim  and  bond  issue  was  Joined,  and  the  ver- 
dict and  Judgment  on  the  former  trial  were 
written  on  tbe  back  of  this  dalnou  The  court 
overruled  the  motion  to  dismiss,  and,  upon 
hearing  the  evidence,  dismissed  the  lery. 
Plaintiff  excepted. 

J.  H.  Martin,  for  plaintiff  in  erfor.    1m  O. 

Ryan,  for  defendants  in  error. 

PBR  CURIAM.     Judgment  reversed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(97  Oa.  435) 
PAI/MBR  V.   McNATT. 

(Supreme  Court  of  Georgia.    Oct  21,  189S.) 

SURBTT  —  GSTOFFEL  TO  DbNT  FaLSB  SlGHATDaB— 
NOTICR— DUTT  TO  InVBSTIGATU. 

1.  Merely  stating  to  a  person  that  another 
has  signed  his  name  to  **a  bond"  is  not  of  itself 
sufficient  to  charge  him  with  notice  as  to  the 
nature  and  diaracter  of  such  bond;  nor,,  in  the 
absence  of  any  further  infonnation,  or  of  axiy 
reason  for  believing  that  a  third  person  may 
be  injured  by  acting  upon  the  belief  that  sucii 
signing  was  duly  authorised,  is  the  person  first 
referred  to  bound  to  make  an  investigation  of 
the  facts,  and  repudiate  the  signature,  or  take 
other  steps  to  prevent  the  happening  of  such 

2.  Ajcoordingly,  where  a  bond  was  ezecnted 
for  the  purpose  of  dissolving  a  garnishment. 
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one  whose  name  waa  signed  thereto  as  a  snrety 
without  his  knowledge  or  consent  was  not 
bound  by  the  bond  merely  because,  after  being 
informed  that  his  name  had  been  sif^ned  to  a 
bond  of  some  description,  bat  concemmg  which 
no  further  information  as  to  parties  or  other- 
wise was  giTen  him,  he  took  no  steps  to  deny 
the  genuineness  of  the  signature,  or  haye  the 
same  canceled.  If,  on  the  other  hand,  he  real- 
ly knew  the  nature  of  the  bond  and  the  pur- 
pose for  which  it  was  giyen,  and  did  not,  after 
opportunity  to  do  so.  repudiate  the  signature 
before  the  money  held  up  by  the  garnishment 
was  paid  to  the  principal  on  tiie  bond,  he 
would,  under  these  dreamstances,  be  estopped 
from  denying  that  his  signature  was  authorised^ 
and  would  be  held  to  haye  ratified  the  signing 
of  his  name  to  the  bond. 
(Syllabus  by  thp  Court,) 

Error  from  superior  court  Montgomery  coim- 
ty;  a  0.  Smith,  Judge. 

Bzecntlon  sued  out  by  James  McNatt 
against  J.  B.  Palmer,  as  surety  on  a  bond  glT« 
en  to  release  a  garnishment  An  affldaylt  of 
Illegality  was  interposed,  on  which  there  was 
a  Judgment  for  plaintiff,  and  the  surety  brings 
eRor.     Beyersed. 

L  Beasley  and  J.  H.  Martin,  for  plaintiff  in 
error.     D.  M.  Roberts,  for  deftodant  In  error. 

SIMMONS,  O.  J.  In  a  suit  by  McNatt 
against  Joseph  Palmer,  summons  of  gamish- 
meit  was  serred  upon  one  Peterson,  who  was 
Indebted  to  Palmer;  and.  In  order  to  dissolve 
the  garnishment  Palmer  execatiBd  a  bond,  to 
which,  besides  signing  his  own  name  as  prin- 
cipal, he  signed  that  of  J.  E.  Palmer  as  secn- 
rity,  stating  to  the  clerk  of  the  superior  comrt 
in  whose  presence  the  bond  was  signed,  that 
he  had  authority  to  do  so.  The  clerk  appiOT- 
ed  the  bond,  and  the  amount  dne  by  the  gar- 
nishee was  paid  over  to  Joseph  Palmer.  The 
case  resulted  in  favor  of  the  plalntitf,  and 
judgment  was  entered  up  on  the  bond,  and  on 
this  Judgment  execution  was  issued  against 
Joseph  Palmer,  as  principal,  and  J.  E.  Palm- 
er, as  security.  The  execution  was  levied 
upon  property  of  J.  E.  Palmer,  who  filed  an 
affidavit  of  illegality,  alleging  that  he  had 
never  signed  the  bond,  had  never  authorized 
any  one  to  do  so  for  him,  had  never  ratified 
the  doing  of  the  same,  had  no  notice  that  it 
was  done  until  long  after  ItTwas  done,  and  the 
money  obtained  from  Peterson  by  Joseph 
Palmer,  had  never  had  his  day  in  coort  and 
was  in  no  way  liable  upon  the  bond.  Upon 
the  trial  of  the  issue  f&rmed  by  this  affidavit 
he  testified  that  he  did  not  authorize  the  sign- 
ing of  his  name  to  the  bond,  and  did  not  know 
his  name  was  signed  to  it  until  after  it  was 
done;  that  he  had  told  Joseph  Palmer,  who 
was  his  brother,  never  to  sign  his  name  to 
any  papers,  and  that  if  he  did,  he  (the  wit- 
ness) would  not  be  bound  by  it;  that  he  had 
no  notice  that  his  name  had  been  signed  to 
this  particular  bond  until  so  Informed  by  Mc- 
Natt the  plalntifC,  whereupon  he  informed 
McNatt  that  it  was  a  forgery.  He  had  been 
informed  by  his  brother  that  his  name  had 
been  signed  to  a  bond,  but  did  not  know  at 
that  Ome  what  kind  of  bond  it  was,  and  did 


not  know  who  had  it  'His  brother  simply 
said,  ''I  had  to  use  your  name  on  a  bond,"  to 
which  he  replied:  ''What  did  you  do  that  for? 
Have  I  not  often  told  you  never  to  use  my 
name  on  a  bond,  that  I  could  not  make  my- 
self liable  for  your  debts?"  Joseph  Palmer 
testified:  "I  did  not  teU  him  [J.  E.  Palmer] 
what  the  bond  was  about  nor  who  had  posses- 
sion of  it"  There  was  a  verdict  for  the 
plaintiff,  and  a  motion  for  a  new  trial  was 
made  by  J.  B.  Palmer,  which  was  overroled, 
and  he  excepted.  The  motion  contains  the 
general  grounds  that  the  verdict  is  contrary 
to  law  and  to  the  evidence,  and  it  is  further 
complained  that  tiie  court  erred  in  charging 
the  Jury  as  fbllows:  *^  charge  yon  that  if  the 
defttidant  immediately  or  soon  after  hls/~ 
name  had  been  signed  to  the  bond,  received 
notice  of  it  It  was  his  duty,  if  he  objected  to 
the  use  of  his  name  tn  that  connection,  to 
inform  the  parties  of  his  objection  aind  un* 
wlUingness  to  have  his  name  signed  as  se- 
curity on  the  bond;  and  I  charge  you  that  if 
he  received  notice  that  his  name  had  been 
signed  to  «  bond,  and  had  an  opportunity  and 
made  no  objection,  his  sUence  amounted  to  a 
ratification,  and  he  is  bound  notwithstanding 
the  bond  was  signed  without  hUi  consent  I 
charge  you  that  it  was  his  duty  to  fbUow  up 
the  matter  and  Investigate,  and  he  was  bound 
by  all  to  which  that  investigation  would  lead. 
I  charge  you  that  the  notice  contemplated  by 
the  law  In  such  cases  is  any  notice  that  would 
be  calculated  to  put  a  person  on  inquiry,  that 
would  lead,  him  to  investigate  and  find  out  if 
his  name  had  been  signed  to  the  bond." 

It  is  a  fundamental  principle  of  the  law  of 
estoppel  that  in  order  to  create  an  e^topp^ 
by  conduct  the  conduct  must  have  operated 
to  the  injury  of  the  person  daiaiing  the  boi- 
eflt  of  the  estoppeL  If  it  did  ndt  mislead  him 
and  cause  him  to  change  his  position  for  the 
worse,  or  cause  him  to  omit  doing  something 
which  he  might  otherwise  have  done  to  pro- 
tect himself  from  loss,  no  estc^pel  would  re- 
sult in  his  favor.  One  who  acts  upon  the 
statement  of  another,  who  claims  authority 
to  represent  a  third  person,  must  at  his  peril, 
ascertain  whether  such  authority  exists  or 
not;  and  if  he  makes  no  inquiry  of  the  alleged 
principal,  and  his  acticm  In  the  matter  has  not 
been  influenced  by  any  misleading  act  or  rep- 
resentaticn  on  the  part  of  the  supposed  prin- 
cipal, or  by  the  silence  of  the  latter  where 
there  was  an  opportunity  and  a  duty  to  speak, 
it  is  clear  that  in  the  absence  ot  an  affirma- 
tive ratification,  he  would  have  no  right  to 
hold  such  third  person  bound.  Accordingly, 
in  the  present  case,  if  the  signing  of  the  de- 
fendant's name  to  the  bond  was  unauthorized, 
and  the  bond  was  acted  upon  and  the  money 
paid  over  before  he  learned  of  the  transac- 
tion, and  he  had  done  nothing  before  the  mon- 
ey was  paid  over  from  which  the  other  parties 
concerned  would  have  a  right  to  Infer  that  the 
person  who  signed  his  name  had  authority  to 
do  so,  his  silence  subsequently  could  not  be 
held  to  amount  to  a  ratificati(»i;  certainly  not 


408 


25  SOUTUSASTEBN  BBFORTB^ 


tCNL 


If  tbeie  was  no  unreasonable  delay  on  h^i 
part  in  repudiatlncr  the  act  after  it  came  to 
his  knowledge,  and  if  the  plaintiff  was  in  no 
worse  position  when  he  teamed  of  the  repudia- 
tion than  he  was  when  it  was  first  within  the 
power  of  the  defendant  to  give  ihfonnaticm. 
The  only  effect  which  coold  be  giren  to  his 
silence,  in  the  absence  of  anything  going  to 
show  that  injury  resulted  from  it,  would  be 
that,  if  long  continued,  it  might,  in  connec- 
nection  with  other  facts,  be  taken  into  con- 
sideration by  the  Jury  as  a  drcumstance 
tending  to  show  that  there  was  In  fact  a  rati- 
fication; but  it  could  not  have  even  this 
effect  if  the  unauthorized  act  was  the  sign- 
ing of  an  Instrument  under  seal.  See  Mc- 
Galla  ▼.  Mortgage  Co.,  90  Ga.  US,  15  &  B. 
687,  where  it  was  held  that,  unless  the  rati- 
fication of  a  forged  deed  be  made  in  writing 
and  under  seal,  it  will  be  ineffectual  in  favor 
of  any  person  who  has  not  acted  upon  the 
ratification  in  a  way  to  make  the  doctrine  of 
estoppel  applicable  for  his  protection;  *and 
that  a  ratification  by  mere  silencei  after  one 
has  parted  with  his  money  on  the  faith  of 
such  a  deed,  will  not  render  the  deed  opera- 
tive in  favor  of  the  person  who  has  thus 
acted.  A  prominent  case  on  this  subject  is 
that  of  McKenzie  v.  Linen  Co.,  L.  R.  6  App. 
Cas.  82,  where  it  was  held  that,  although  a 
person  knows  that  a  bank  is  relying  upon 
bis  forged  signature  to  a  bill,  there  is  no 
principle  on  whidi  his  mere  silence  for  a 
fortnight  from  the  time  when  he  first  luiew 
of  the  forgery,  during  which  the. position  of 
the  bank  was  in  no  way  altered  or  preju- 
diced, can  be  h^d  to  be  an  admission  or  adop- 
ti<Hi  of  liability,  or  an  estoppel.  See,  also, 
Zell's  Appeal,  103  Pa.  St  344,  where  it  was 
held  that  the  mere  omission  by  one  whose 
signature  is  forged  to  an  instrument  for  the 
payment  of  money  to  seek  the  holder,  and 
proclaim  the  forgery,  immediately  on  his 
discovering  it,  is  not  such  acquiescence  as 
will  estop  him  from  subeequentiy  setting  up 
the  f oigery  as  a  defense  to  an  action  on  the 
Instrument,  where  it  is  not  shown  that  the 
holder  suffered  any  detriment  by  reason  of 
such  omission.  And  see  Bigelow,  Estop.  638 
et  seq.  The  court  bdow,  in  th^  Instruction 
above  quoted,  left  out  of  view  the  principle 
here  stated,  and  charged  broadly  and  with- 
out qualificaticm  that  silence  after  knowledge 
of  the  unauthorized  act,  and  after  an  oppor- 
tunity to  speak,  would  amount  to  a  ratifica- 
tion. 

Bven  if  information  as  to  the  unauthorized 
act  came  to  the  defendant  before  the  money 
was  paid  over,  still,  if  all  that  was  said  to 
him  and  aU  that  he  knew  about  the  matter 
was  that  his  brother  had  signed  his  name  to 
**a  bond/*  it  is  clear  that  he  was  not,  as  a 
matter  of  law,  under  any  obligation  to  go 
.  -out  of  his  way  for  the  protection  of  others. 
As  we  have  already  said,  it  is  incumbent 
upon  one  who  deals  with  a  person  claiming 
authority  to  act  for  a  third  person  to  ascer- 
tain whether  su<di  authority  really  exists  or 


not;  and  a  p^son  who  is  informed  that  an 
unauthorized  person  has  claimed  authority  to 
act  for  him,  and  who  has  done  nothing  to 
warrant  the  belief  that  the  representation  is 
true,  has  a  right  to  assume  that  others  will 
not  trust  to  the  representation,  but  will  make 
due  inquiry  for  their  own  protection.  It  is 
their  place  to  come  to  him,  not  his  to  go  to 
them.  His  omission  to  speak  would  not 
amount  to  an  estoppel  unless  he  was  placed 
in  a  situation  in  which  others  might  reason- 
ably interpret  his  silence  as  an  admission 
that  the  act  was  authorized;  and  even  then 
he  would  not  be  estopped  unless  he  knew  or 
had  good  reason  to  believe  that  others  were 
about  to  act  upon  the  faith  of  the  supposed 
authority.  Indeed,  this  court  has  held  that 
although  a  promissory  note  to  whiich  9,  per- 
son's name  puiports  to  be  signed  is  exhibited 
to  him,  and  he  goes  so  fftr  as  to  acknowledge 
its  genuineness  to  the  person  who  exhibits  it 
to  him,  and  who  Afterwards,  upon  the  faith 
of  this  admission,  purchases  it  from  the 
payee,  yet  no  estoppel  will  result  in  the  ab- 
sence of  anything  going  to  show  that  the 
person  who  made  the  admission  knew  ot  had 
good  reason  to  believe  that  a  purchase  of 
the  note  was  in  contemplation.  Freeny  v. 
Hall,  03  Ga.  706,  21  &  B.  163.  In  Bigelow, 
Bstop.  p.  105,  it  is  said:  "It  is  not  enough 
to  raise  an  estoppel  that  there  was  an  oppor- 
tunity to  speak,  which  was  not  embraced; 
there  must  have  been  an  imperative  duty  to 
^peak.  Nor  is  any  duty  generated  by  the 
mere  fact  that  a  man  is  aware  that  some  one 
may  act  to  his  pr^udice  if  the  true  state  of 
things  Is  not  dJsdoeed.  To  use  an  apt  illus- 
tration of  one  of  the  judges,  a  man  may  be- 
come apprised  of  the  tnct  that  his  name  ha/i 
been  Gorged  to  a  negotiable  instrument,  and 
so  become  aware  that  some  one  may  be  led 
to  purchase  the  paper  by  supposing  the  signa- 
ture to  be  genuine,  and  yet  he  is  not  bound 
to  proceed  against  the  forger,  or  to  take  any 
steps  to  proteet  the  Interests  of  othecs  whose 
claim  he  may  know  nothing  of.  So  long  as 
he  is  not  brought  Into  contact  with  the  per- 
son about  to  act,  and  does  not  know  who 
that  person  may  bet,  he  is  under  no  obliga- 
tion  to  seek  him  out,  or  to  stop  a  transaction 
which  is  not  due  to  his  own  conduct,  as  the 
natural  and  obvious  result  of  it  If  the  party 
Is  preseot  at  the  time  of  the  transaction,  it 
may  be  necessary  for 'him  to  speak  if  Speak- 
ing would  probably  prevent  the  action  about 
to  be  taken.  If  absent,  his  silence  (or  other 
conduct)  must  at  least  be  of  a  nature  to  have 
an  obvious  and  direct  tendency  to  cause  the 
omission  or  the  step  taken.  Only  thus  can 
a  duty  to  speak  arise." 

According  to  the  charge  of  the  court  ia 
this  case,  as  applied  to  the  evidence,  if  a 
person  signs  the  name  of  another  to  a  bo9d 
without  authority,  and  the  latter  learns  of 
it,  although  he  knows  nothing  of  the  nature 
and  character  of  the  bond,  the  purpose  for 
which  it  was  given«  nor  to  whom  it  was  giv- 
en, nor  anything  further  than  was  conveyed 
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bj  the  statement  that  n  certain  person  had 
nlgned  )li8  name  to  *'a  bond,"  and  although 
the  signer  was  not  in  any  sense  his  agent, 
and  had  never  been  held  ont  as  haying  au- 
thority to  act  for  him  in  such  a  transaction, 
he  is  nerertheless,  as  a  matter  of  law,  bound 
to  investigate  the  matter,  and  is  accordingly 
chargeable  with  knowledge  of  all  the  facts 
to  which  investigation  would  lead,  and  if  he 
does  not  go  to  the  parties  concerned,  and 
repudiate  the  unauthorized  act,  he  must  be 
beld  to  have  ratified  it  This  was  dearly 
wrong.    Judgment  reversed. 


(99  6a.  220) 

YASON  et  aL  v.  GILBERT  et  at 
<8opreme  Ck>Qrt  of  Georgia.    July  X8»  1896.) 
Rb8  Judicata— FiBTrnoK--Tsv8T  Dbi]>*«-Adob»* 

DDM. 

1.  This  case  turned  upon  the  question  wheth- 
er or  not  the  defendants  in  error  were  common 
owners  with  the  plaintifih  Id  error  of  the  prop- 
erty partitioned,  and  the  determination  of  this 
question  d^ended  upon  the  effect  to  be  given 
to  a  decree  which  had  been  rendered  in  a  for- 
mer case.  This  being  so,  and  the  trial  judge 
having  rightly  held  that  under  the  terms  of 
that  decree  the  defendants  in  error  had  an  in- 
terest in  the  property  in  question*  the  correct 
result  was  reached. 

2.  The  legal  effect  of  a  conveyance  duly  made 
and  delivered  to  a  trustee  cannot  afterwards 
be  chan^  by  an  addendum  thereto,  which  he 
voluntarily  executed  and  had  recorded,  the 
same  not  having  been  assented  to  or  accepted 
1^  any  other  party  at  interest 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dougherty  coun- 
ty; B,  B.  Bower,  Judge. 

Action  between  A.  P.  Vason  and  others  and 
J.  I.  Gilbert  and  others.  From  the  Judgment 
Vason  and  others  bring  error.     A  Atoned. 

J.  W.  Walters  and  Harrison  &  Peeples*  for 
plaintiff  in  error.  K.  Hobbs  and  Wooten  ft 
Wooten,  for  defendant  in  error. 

PER  CURIAM.    Judgment  afftrmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(97  Ga.  744) 

LEWIS  V.  NEVIL8  et  al. 
(Supreme  Court  of  Georgia.     Feb.  10,  1896.) 

A.FPBAU  FROM  JUSTIGB  CoCBT~WaIVB,K  OF  KlOHT 

—Action  on  (^mtraot— Plbadino. 

The  act  of  September  26,  1883,  as  amend- 
ed by  the  act  of  October  16,  1801,  requiring  de- 
fenses to  actions  in  justices'  courts  upon  un- 
conditional contracts  m  writing  to  be  made  at 
the  first  term,  is  not  applicable  to  a  suit  like 
the  present,  upon  a  written  contract  which  is 
not  unconditional;  and  consequently,  though 
the  defendant  made  no  appearance  or  defense 
in  the  justice's  court,  and  a  judgment  was 
therein  rendered  against  him  by  default,  he  was 
not  cut  off  from  entering  an  appeal  to  the  su- 
perior court,  nor  from  making  nis  defense  in 
the  latter  court,  it  appearing  that,  in  compli- 
ance with  the  act  of  October  15,  1885.  he  of- 
fered, before  the  case  proceeded  to  trial  on  the 


appeal, 'to  reduce  his  defense  to  writing,  and  it 
also  appearing  tiiat  the  amount  for  which  the 
suit  was  brought  exceeded  pSO, 
(Syllabus  by  the  Court.) 

Error  from  superior  court,. Bullock  county; 
R.  L.  Gamble,  Judge. 

Action  by  Nevlls  &  Rushing  against  William 
Lewis  in  Justice's  court  There  was  a  judg- 
ment for  plaintiffs,  and  defendant  appealed 
to  the  superior  court,  where  the  appeal  was 
dismissed.  Defendant  brings  error.  Re- 
versed. 

Brannen  &  Moore,  for  plaintiff  in  enor.  H. 
B.. Strange,  for  defendants  in  error. 

LUMPKIN,  J.  On  the  20th  of  May,  1893, 
a  written  contract  was  entered  into  between 
Wmiam  Lewis  and  J.  D.  Moye.  It  contained 
the  following  stipulations:  ''First,  that  Wm. 
Lewis  agrees  to  pay  the  said  J.  D.  Moye 
slzty-flve  dollars  to  work  till  the  20th  of  May, 
1803.  First  party  further  agrees  to  pay  J.  D. 
Moye  eighteen  dollars  per  month  for  the  bal- 
ance of  the  year  1898,  or  for  the  time  said  J. 
D.  Moye  worics;  money  to  be  paid  Nov.  15th, 
1803."  This  contract  waa  subsequently  as- 
signed to  Nevils  &  Rushing,  who  brought  an 
action  thereon  against  Lewis  in  a  Justice's 
court;  and,  there  being  no  defense  or  appear- 
ance by  the  defendant,  they  obtained  a  Judg- 
ment on  the  same  for  $65.  Lewis  entered  an 
appeal  to  the  superior^ourt,  and,  at  the  hear- 
ing of  the  same,  offered  tq  file  a  plea  of  fail- 
ure of  consideration  and  of  recoupment,  al- 
leging therein  that  the  plaintiffs  were  not  bona 
fide  holders  of  the  contract  before  its  ma- 
ttirity.  The  court  declined  to  allow  the  plea 
to  be  filed,  and,  on  motion  of  the  plaintiffs, 
dismissed  the  appeaL 

We  are  quite  certain  that  this  contract  was 
not  an  unconditional  one.  The  meaniug  of 
the  phrase  agreeing  to  pay  $06  "to  work  tiU 
the  20th  of  May,  1893,"  in  view  of  the  fact 
that  the  contract  is  dated  that  very  day,  is 
certainly  ambiguous;  and  the  further  agree- 
ment to  pay  him  $18  per  month  is  necessarily 
conditioned  upon  his  performing  his  part  of 
the  contract  It  follovrs  that  the  act  of  Sep- 
tember 28,  1883  (Acts  1882-83,  p.  103),  as 
amended  by  the  act  of  October  10,  1891  (Acts 
1890-91,  VOL  1,  p.  lU),  requhrlng  defenses  to 
actions  in  Justices'  courts  founded  upon  uncon- 
ditional contracts  in  writing  to  be  made  at 
the  first  term,  has  no  application  to  cases  of 
this  kind.  The  defetMlant  was  not,  therefore, 
cut  off  either  from  entering  an  appeal  to  the 
superior  court,  or  from  makiikg  his  defense  in 
that  court 

An  appeal  to  the  superior  court  was  proper, 
because  the  amount  for  which  the  suit  was 
brought  exceeded  $60;  and  It  appears  that, 
before  the  case  proceeded  to  trial  on  the  ap- 
peal, the  defendant,  in  compliance  with  the 
act  of  October,  1886  (Acts  ]S84-«5,  p.  97),  of- 
fered to  reduce  his  defense  to  writing.  The 
court  therefore  erred  bi  not  allowing  the  plea 
to  be  filed,  and  in  dlsmlastng  the  appeal 
Judgment  reversed* 
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(99  Ga.  244) 

DICKEY  T.  GEORGIA  A  A.  RY. 

(Supreme  Court  of  Georgia.     July  13,  1806.) 
Appbal^Bbibf  of  Evidbmcb. 
The  writ  of  error  in  this  cas^  is  diamifised^ 
for  the  reasons  stated  in  the  syllabus  in  In- 
gram  ▼.  Clarke,  22  S.  E.  834,  06  Ga.  777.    And 
see  Klrby  ▼.  Lippincott  (this  term)  25  B.  E. 
267;    Railroad  Co.  y.  Williams  (this  term)  24 
S.  E.  852. 
(Syllabus  by  the  Court) 

Error  from  superior  c^urt,  Wilcox  coimty; 
C.  C.  Smith,  Judge. 

Action  between  M.  J.  Didcey  and  the  Geor- 
gia &  Alabama  Railway.  From  a  judgment 
for  the  latter,  the  former  brings  error.  Dis- 
missed. 


Williams  A  Land,  for  plaintiff  in  error. 
A.  Hawldns,  for  defendant  in  error. 


B. 


PER  CURIAM.     Writ  of  error  dismissed. 


ATKINSON,  J. 
not  presiding. 


providentially  absent,  and 


(97  Ga.  148) 

DOLLAR  et  aL  v.  RODDENBERY. 

(Supreme  Court  of  Georgia.     Aug.  12,  1895.) 

Execution  Balk— Growing  Gbops  or  Tbhant. 

Where,  after  the  rendition  of  a  judgment 
against  the  owner  of  land,  the  latter  rented  the 
same  to  another,  who  iflanted  an  annual  crop 
thereon,  and,  before  the  maturity  of  the  crop, 
an  execution  iasued  from  such  judgment  was 
levied  upon  the  land  so  rented,  the  purchaser  at 
a  sale  thereunder  acquired  the  title  of  the  own- 
er in  the  land;  but,  as  to  the  growing  crop,  he 
acquired  only  the  interest  of  the  owner  as  land- 
lord, and  was  therefore  not  entitled,  as  against 
the  tenant,  to  maintain  an  action  of  trover  for 
the  recovery  after  its  maturity  of  the  entire 
crop. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Decatur  coimty; 
B.  B.  Bower,  Judge. 

Action  by  S.  A.  Roddenbery  against  W.  A. 
Dollar  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.     Rerersed. 

D.  A.  Russell  and  Glenn  &  Rountree,  for 
plaintiffs  in  error.  Donalson  &  Hawea,  for 
defendant  in  error. 

ATKINSON,  J.  A  Judgment  In  this  state 
operates  only  as  a  lien  u];K>n  the  property  of 
the  debtor,  and  neither  dirests  his  title  nor 
in  any  manner  interferes  with  his  right  of 
possession  or  control  over  his  property  un- 
til it  is  enforced,  and  the  title  transferred  to 
another,  by  a  sale  under  execution.  Not- 
withstanding the  rendition  ot  a  Judgment 
against  him,  the  owner  of  land  may  lawfully 
let  the  same  to  a  tenant  for  years  or  at  wilL 
The  tenant,  however,  takes  the  leased  prem- 
ises subject  to  the  right  of  the  Judgment 
creditor  to  terminate  its  existence  by  the 
enforcement  of  the  Judgment  and  a  sale  of 
the  land.  In  such  a  case,  while  the  tenancy 
znay.  by  contract  as  between  the  original 
landlord  and  tenant,  be  for  a  definite  term. 


it  Is  neyertheless,  by  operation  of  law,  at 
the  will  of  the  Judgment  creditor,  and  sub- 
ject to  be  determined  by  him  at  any  time  by 
an  enforcement  of  the  Judgment.  At  com- 
mon law  it  was  the  element  of  uncertainty 
in  the  duration  of  his  term  which  entitled  a 
tenant  at  will  to  his  emblements.'  See  1 
Co.  Litt.  p.  55a.  And  this  element  of  un- 
certainty is  introduced  !nto  the  tenancy  now 
in  question,  not  by  the  act  of  the  tenant,  but 
by  the  voluntary  act  of  the  Judgment  cred- 
itor, who  is  now  seel^Ing  to  deprive  him  of 
his  emblements.  If  uncertainty  in  the  dura- 
tion of  his  term  is  the  circumstance  which 
entitled  the  tenant  to  his  emblements,  surely 
under  a  tenancy  at  one  time  certain,  but  aft- 
erwards rendered  uncertain  because,  by  op-, 
oration  of  law,  it  came  to  be  at  the  will  of 
the  Judgment  creditor,  the  tenant  ought  not 
to  be  deprived  of  his  emblements.  Under 
an  execution  against  the  landlord,  the  sheriff 
is  entitled  to  seize,  and  the  purchaser  ac- 
quires at  the  sale,  no  greater  interest  in  the 
premises  than  the  landlord  himself  had.  If 
this  be  true,— and  that  it  is  cannot  be  seri- 
ously questioned,— then,  under  the  state  of 
facts  existing  here,  this  defendant  is  entitled 
to  recover.  Such  recovery  Is  allowable  on 
the  most  obvious  principles  of  Justice  and 
reason,  because  the  time  for  the  termination 
of  his  estate  Is  rendered  uncertain,  not  in 
consequence  of  any  wrongful  act  of  the  ten- 
ant himself,  but  because  of  the  necessary 
uncertainty  as  to  the  time  at  which  the  Judg- 
ment creditor  may  choose,  by  a  sale  of  the 
rented  premises^  to  extinguish  the  title  of  the 
tenant's  lessor.  At  a  sale  of  the  property  of 
the  landlord,  the  purchaser  acquires  his  in- 
terest in  the  leased  premises,  and  as  well  his 
Interest  in  the  way-growing  crops,  but  no 
more.  If,  prior  to  the  sale,  the  tenant  had 
given  his  note,  payable  to  the  landlord,  cov- 
ering the  r^it  for  the  full  term,  the  consider- 
ation of  this  note  wonld  have  failed  when 
the  title  of  his  landlord  was  extinguished, 
and  he  was  ifcquired  to  attorn  to  another. 
Ferguson  v.  Hardy,  69  Ga.  758.  If  he  had 
paid  the  rent  in  advance,  he  must,  neverthe- 
less, account  to  the  purchaser  for  the  rent 
for  the  remainder  of  his  term  after  the  sale 
of  the  leased  premises,  looking  to  the  war- 
ranty of  his  landlord  for  reimbursement,  be- 
cause he  held  his  lease  subject  to  the  Judg- 
ment lien.  The  only  effect  of  the  Judicial 
sale  upon  the  tenant  was  to  change  the  per- 
sonnel of 'his  landlord.  By  virtue  of  his  pur- 
chase at  the  sherifiTs  sale,  the  purchaser  ac- 
quired whatever  interest  the  landlord  had 
by  way  of  rent  in  the  unmatured  crops  at 
the  time  of  the  sale;  and  therefore,  upon  the 
maturity  of  the  crop,  he  was  entitled  to  the 
entire  rent  of  the  premises  to  be  paid  by  the 
tenant,  but  not  to  the  entire  crop  of  the  ten- 
ant The  former  he  took  by  virtue  of  hia 
purchase  at  the  sherilTs  sale.  The  latter  re« 
mained  in  the  tenant  by  virtue  of  his  right 
to  emblements. 
No  case  has  heretofore  arisen  In  this  state 
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in  wblch  this  precise  question  bas  been  pre^ 
sented  foiT  the  consideration  of  this  conrt 
Gases  have  arisen  in  which  the  relatlye 
rights  of  the  landlord  and  the  Judgment 
creditor  tonching  the  rent  rt  served  have 
been  considered.  But  the  same  question  has 
arisen  In  other  states,  and  in  one  of  them  we 
find  the  question  here  made  directly  decided, 
and  supported  by  such  satisfactory  reason- 
ing that  we  are  disposed  to  accept  the  condu^ 
slon  reached  in  that  case  as  satisfactory  to 
us  In  this.  See  Blttlnger  ▼.  Baker,  29  Pa. 
8t  06.  We  are  aware  of  the  line  of  decisions 
In  other  states  in  which  It  Is  held  that  the 
dalm  of  a  mortgagee  to  the  growing  crop  Is 
superior  to  that  of  a  tenant  to  his  emble- 
ments; but  in  all  of  those  cases  it  will  be 
obserred  that  the  mortgage  itself,  under  the 
statute  of  the  state  in  which  the  question 
arose,  passed  the  legal  title  to  the  mortgagee, 
and  divested  the  title  of  the  mortgagor.  We 
encounter  no  such  difficulty  here,  however, 
for,  as  above  stated,  a  Judgment  operates 
simply  as  a  lien  upon  the  property  of  the 
debtor. 

We  are  the  more  readily  i)ersuaded  to  the 
correctness  of  this  conclusion  because  it  co- 
incides with  our  view  of  abstract  Justice  and 
of  right  It  is  an  ancient  maxim  of  the 
law  that  he  who  rightfully  sows  ought  to 
reap  the  profits  of  his  labor;  and  if  he  right- 
fully enter  in  subordinatioii  to  the  title  of 
another,  but  his  tenancy  be  terminated  with- 
out fault  on  his  part,  and  in  consequence  of 
some  uncertain  event,  he  shall  be  allowed 
to  take  away  his  way-growing  crops;  for 
emblements,  in  strict  law,  are  confined  to  the 
products  of  the  earth  arising  from  the  an^ 
nual  labor  of  the  tenant  The  tenant,  under 
the  protection  of  this  rule,  is  invited  to  ag- 
ricultural industry  without  the  apprehension 
of  loss  by  reason  of  some  unforeseen  contin- 
gency which  might  arise  and  terminate  his 
estate.  It  would  seem  to  us  a  most  unrea- 
sonable rule,  and  one  which  would  tend 
greatly  to  embarrass  the  business  of  agri- 
culture, if  every  tenant  who  rightfully  enter- 
ed under  the  ovmer  of  land,  after  the  culti- 
vation of  his  crop,  could  be  deprived  of  it  at 
the' win  of  a  Judgment  creditor.  Under  such 
a  rule,  no  man  would  be  safe  in  the  enjoy- 
ment of  the  product  of  his  labor,  and  the 
Judgment  creditor  would  be  thus  enabled  to 
reap  where  he  had  not  sowed,  and  gather 
where  he  had  not  strewed;  and  this  is  not 
allowable.  Let  the  Judgment  of  the  court 
below  be  reversed* 


m  Oa.  66) 

GOI/UMBUS  A  B.  BY.  CO.  v.  CHRISTIAN. 
(Supreine  Ooort  of  Georgia.    Aug.  1^  180S.) 
toABArrr  ov  Mastkr  roa  Tovrs  ov  Sbrvaitv— Iir- 

STBITOTIOSS— £VIDBN0B  OF  CBABAOTia. 

1.  For  the  wrongful  act  of  an  employ^  of  a 
railroad  company  resulting  in  injury  to  anoth- 
er, committed  while  engaged  in  the  perform- 
ance of  the  company*8  business  in  the  line  of 


his  duty,  the  company  Is  liable.  But  If,  while 
80  engsged,  upon  acooimt  of  some  private  feud 
previously  existing  or  suddenly  arising,  wholly 
olscQnnected  with  his  duties  as  such  employ^^ 
and  not  pertaining  to  the  business  then  in  pro- 
cess of  transaction  (the  company  then  not  owing 
to  the  other  person  the  duty  of  personal  pro- 
tection), he  commit  injury  upon  the  person  of 
another,  the  company  would  not  be  liaDlc.  The 
turning  point  in  the  present  case  being  whether 
the  agent  of  the  company  wrongfully  slew  the 
husband  of  the  plaintlfl,  and,  if  so,  whether  it 
was  done  while  he  was  engaged  In  the  transac- 
tion of  the  company's  business,  in  the  line  of  his 
duty,  because  of  differences  arising  in  the  set- 
tlement thereof,  or  whether  he  committed  the 
homicide  because  of  a  personal  grievance  whol- 
ly disconnected  with  the  business  then  in  hand, 
it  was  error  fbr  the  court  to  charge  general- 
ly, and  without  qualification,  as  follows:  "If 
you  believe  from  the  testimony  that  Dixon  was 
not  justifiable  in  taking  the  life  of  Christian, 
then  I  charge  you  that  the  plaintiff  would  be 
entitled  to  recover  for  whatever  damages  the 
evid^ice  shows  she  has  sustained  by  reason  of 
the  death  of  her  husband." 

2.  If  the  homicide  be  wrongful,  whether  the 
offense  be  properly  classed  as  manslaughter  or 
murder  would  not  be  material;  but,  if  the  agent 
was  justified  in  Its  commission,  no  liability 
would  arise  against  the  company,  whether  the 
act  was  committed  by  him  while  engaged  In 
the  business  of  the  company,  in  the  line  of  his 
duty^or  otherwise. 

3.  When,  in  the  course  of  a  judicial  proceed- 
ing, it  becomes  material  to  inquire  whether  one 
is,  generally  speaking,  a  "dangerous  man,*'  evi- 
dence of  seneral  reputation  with  respect  to 
those  particular  characteristics  which  tend  to 
establish  the  fact  Is  admissible;  but  It  is  not 
competent  for  the  party  offering  the  witness  for 
that  purpose  in  sudi  a  proceeding  to  show  af- 
firmatively by  him  particular  acts  of  violence  or 
manifestations  of  petulance  in  a  particular  in-, 
stance  upon  the  psxt  of  the  person  whose  char- 
acter is  under  investigation. 

(Syllabus  by  the  Court) 

Bnor  from  superior  court,  Harris  county; 
W.  B.  Butt,  Judge. 

Action  by  BUa  E.  Christian  against  the  Co- 
lumbus &  Rome  Railway  Company  to  recover 
damages  for  the  death  of  her  husband.  From 
a  Judgment  for  plaintiff,  defendant  brings  er- 
ror. Brought  forward  from  the  last  term. 
Code,  H  4271a--1271c.    Reversed. 

Little  &  Little,  a  J.  Thornton,  H.  G.  Cam- 
eron, and  Peabody,  Brannon,  Hatcher  &  Mar- 
tin, tot  plaintiif  in  error.  John  W.  Park, 
Blandford  A  Grimea,  L.  F.  Garrard,  and  Tol. 
Y.  Crawford,  for,  defendant  la  error. 

ATKINSON,  J.  1,  2.  Twice  before  this 
case  has  been  before  this  oooit  for  review. 
The  decision  made  upon  its  first  appearance 
is  reported  hi  79  Ga.  460,  and  7  S.  S.  216,  and 
that  made  when  it  was  last  here  appears  in  90 
Ga.  124,  and  16  ^.  B.  7Q1.  The  Uw  of  the 
case  seems  to. have  been  practically  settled  by 
the  decision  first  above  indicated.  In  that 
case,  upon  authority  of  our -Code  provision, 
it  was  ruled  that  liability  of  railroad  compa- 
nies for  Injuries  committed  upon  others  by 
persons  in  their  employment  was  not  confined 
to  injuries  inflicted  by  their  servants  whUe 
engaged  in  running  and  operating  their  cars, 
but  extended  to  injuries  inflldted  by  their  em- 
{^oyte  in  the  conduct  of  tbetr  bosiness  other 
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than  those  residtiiig  from  negligence  In  nu^ 
nlng  their  trains,  etc.  The  effect  of  this  coo* 
structlon  placed  upon  this  section  of  the  Code 
is  to  eliminate  entirely  from  the  region  of 
donbt  the  proposition  as  to  whether  railroad 
companies  are  answerable  generally  for  torts 
committed  by  their  employ^  while  engaged  in 
the  transaction  of  the  business  of  their  em- 
ployers. Whatever  room  there  may  be  for 
the  consideration  of  that  question  by  courts  in 
other  states,  we  are  concluded,  not  only  by 
the  Code  provision  above  referred  to,  but  like^ 
wise  by  the'  adjudications  of  this  court  upon 
that  section  of  the  Code.  But  while  the  sec- 
tion of  the  Code  in  question  lays  down  the 
propositidn  broadly  that,  for  damage  done  by 
any  person  in  the  employment  and  service  of 
such  company,  the  latter  shall  be  liable,  such 
language  must  be  understood  to  mean  such 
torts  only  as  are  committed  by  an  employd 
while  engaged  about  the  business  of  his  em- 
ployer; for  it  cannot  be  presumed  that  the  leg- 
islature intended  that  the  mere  circunurtance 
of  a  person  being  in  the  employment  of  a  rail- 
road company  should  render  it  liable  for  all 
torts  committed  by  such  employ^  whether  in 
any  manner  connected  with  the  performance 
of  his  duties  to  his  employer  or  otherwise. 
Such  a  constructioQ  would  impose  upon  the 
•employer  a  responsibility  for  the  probity  of  an 
employe's  conduct  in  all  the  relations  of  life, 
and  under  those  circumstances  under  which 
the  employer  could  not  by  any  possibility 
exercise  the  slightest,  much  less  a  controlling, 
influence  over  the  conduct  of  the  person  em- 
ployed by  it  Therefore,  to  make  it  answer- 
able, the  tort  must  have  been  committed  by 
the  employ^,  not  necessarily  by  the  authority 
ot  the  master,  either  express  or  implied,  but 
by  him  while  he  was  engaged  about  the  busi- 
ness of  his  master.  But  if,  while  the  em- 
ployd  is  engaged  about  the  business  of  his 
master,  upon  some  matter  or  some  provocation 
wholly  disconnected  with  the  performance  of 
his  duties  as  a  servant,  upon  some  private 
feud,  in  an  altercation  with  a  third  person, 
he  should  commit  an  ihjury  upon  such  third 
person,  such  injtury  would  not  taU  with- 
in the  class  for  which  the  master  is  liable, 
unless  it  be  a  case  in  which,  by  reason  of  the 
relation  existing  betwera  the  person  thus  in- 
jured and  the  railroad  company,  the  latter 
owed  to  the  former  the  special  duty  of  per- 
sonal protectioii,  as  in  the  case  of  a  passen- 
ger before  the  completion  of  his  Journey.  Of 
course,  in  such  a  case,  if  an  employ^,  charged 
with  the  duty  of  executing  upon  the  part  of 
the  master  the  contract  of  passenger  carnage, 
should  wrongfully  inflict  injuries  upon  the 
person  of  the  passenger,  the  carrier  would  be 
liable. 

In  the  present  case,  the  husband  of  the 
plaintiff  was  a  patron  of  the  defendant,  hav- 
ing frequent  occasion  to  deal  with  it  and  its 
agents  touching  the  transportation  of  freight; 
and  in  the  course  of  one  of  his  visits  to  the 
freight  oflice  of  the  defendant,  and  while  en- 
gaged in   discussing  his   business   relations 


with  the  agent  of  the  company,  he  was  slain 
by  the  a^rent  The  turning  point  in  the  case 
was  whether  the  agent  of  the  company  wrong- 
fully slew  the  husband  of  the  plaintiff,  and, 
if  so,  whether  it  was  done  while  he  was  en- 
gaged in  the  transaction  of  the  company's 
business,  in  the  line  of  his  duty,  because  of 
differences  arising  in  the  settlement  thereof, 
or  whether  it  was  wholly  disconnected  with 
the  business  in  hand.  Upon  this  question 
the  court  charged  the  Jury:  **lt  you  believe 
from  the  evidence  that  Dixon  (meaning  the 
agent  of  the  defendant)  was  not  Justifiable  in 
taking  the  life  of  Christian  (plaintiff's  hus- 
band), then  I  charge  you  that  the  plaintiff 
would  be  entitled  to  recover  whatever  dam- 
ages the  evidence  shows  she  has  sustained  by 
reason  of  the  death  of  her  husband.'!  The 
husband  of  the  plaintiff,  as  we  have  seen, 
was  a  patron  of  the  defendant  He  was  at  the 
place  where  he  was  killed  rightfully,  and  upon 
the  implied  invitation  of  the  company,  to 
transact  his  business  with  its  agent;  and,  in 
the  transaction  of  such  business,  he  was,  at 
least  entitled  to  protection  against  the  vio- 
lence and  insults  of  such  agent  If  in  the 
course  of  the  transaction  of  such  business, 
upon  provocation  growing  out  of  the  nego- 
tiations between  the  parties,  he  was  wrong- 
fully slain  by  the  agent  of  the  company,  the 
latter  would  be  liableu  But  even  though  the. 
homicide  might  have  occurred  during  the  time 
the  negotiations  were  pending  betwe^i  the 
ag&it  of  the  company  and  the  deceased,  if 
the  deceased  was  slain  by  the  agent  upon 
some  private  feud,  growing  out  of  other  mat- 
ters, wholly  disconnected  with  the  transaction 
of  the  business  then  in  hand,  and  upon  some 
provocation  given  by  the  deceased,  the  com- 
pany would  not  be  liable.  If,  however,  the 
agent  of  the  company  took  advantage  of  the 
opportunity  afforded  by  the  presence  of  the 
deceased  at  his  place  of  business  to  bring 
about  a  difllculty  with  the  deceased  upon  the 
occasion  of  some  previous  private  quarrel,,  the 
company  would  be  liable,  because  of  the  ob- 
ligation imposed  upon  it  by  law  to  at  least 
afford  to  its  patrons  protection  against  the  vio- 
lence of  its  agents,  when  the  patron  is  him- 
s^  without  fault  and  is  engaged  about  his 
business  with  the  company.  If,  however, 
the  patron  himself  provoke  a  difficulty  which 
terminates  in  his  homicide,  thus  withdrawing 
the  agent  from  the  business  of  the  company 
to  engage  in  a  settlement  of  an  outside  con- 
troversy with  himself,  the  company  would 
not  be  answerable  for  the  consequences  re- 
sulting to  such  patron  from  the  violence  of 
the  agent  thus  provoked;  or,  if  the  patron 
were  himself  guilty  of  such  disorderly  conduct 
as  would  authorize  his  ^qpulsion  from  this 
premises,  the  agent  of  the  c<MniMiny  might  be 
authMised  to  expel  him,  using  oaly  such  force 
as  would  be  necessary  to  accomplish  that  pur- 
pose; but  such  conduct  or  provocation  would 
not  Justify  the  homicide  of  the  patron  upon 
the  part  of  the  agent  and  the  company  could 
not  excmerate  Ifaelt  from  liability  for  the  ( 
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tof  the  act  of  the  agent  done  oalla 
toelMLlf,  wttliMt  Bhowlog  that  tbe  agent  waa 
jDBtUled  in  tbe  premlaea.  Of  oonrsep  if  tbe 
lUMtticlde  committed  by  tbe  agent  waa  Jnatiflr 
ablew  tbe  Justifiable  act  of  tbe  agent  could 
not  be  made  by  relation  tbe  wrongful  act  of 
tbe  company.  We  tbink,  tbetef ore,  tbat  wbea 
tbe  conrt  made*  by  its  charge^  the  question  as 
to  whether  or  not  the  act  of  the  agent  waa 
joatiflatde  tbe  sole  teet  of  the  UabiUty  of  tbe 
iv^mp^ny  for  tho  damages  resulting  from  tbe 
homicide  of  tbe  plaintiff's  husband,  it  left 
entirely  out  of  consideration  the  question  as 
to  whether  or  not  the  homicide  was  committed 
under  such  drcumstances  as  would  excuse 
the  company  from  liability,  upon  the  theory 
that  it  was  a  mere  personal  conflict,  wholly 
disconnected  from  the  business  of  the  com- 
pany. Whether  or  not  the  wrongful  act  al- 
leged to  have  been  committed  was  committed 
by  the  servant,  and,  if  po,  whether  it  was  done 
in  tbe  course  of  tbe  tninsaction  of  the  business 
of  his  employer,  or  upon  Independent  proyo- 
cation,  for  the  consequences  of  which  tlie 
company  would  not  be  liable,  are  questions 
for  the  Jury,  and  should  bare  been  submitted 
for  their  consideration.  If  the  homicide  be 
wrongful,  and  committed  in  the  course  of  tbe 
transaction  of  the  business  of  tbe  ccnnpany,  it 
can  make  no  difference  whether  the  offense 
committed  by  the  agent  be  classed  as  man- 
slaughter  or  murder;  the  company  would, 
aeyertbeless,  be  liable.  But,  if  tbe  agent  waa 
Justified  in  its  commission,  no  liability  could 
arise  against  the  company,  whether  the  act 
was  committed  by  him  while  engaged  in  tbe 
business  of  the  company,  in  the  line  of  bis 
duty,  or  otherwise. 

3.  In  the.  course  of  the  trial*  a  number  of 
witnesses  were  introduced  for  tbe  plaintifl, 
tending  to  show  that  Dixon,  the  agent  of  tbe 
company,  was  a  dangerous  man,  and  it  was 
sought  to  establish  this  fact,  not  by  genial 
reputation,  but  by  proying  that  he  had  bad  a 
number  of  disputes  and  altercations  with  dif- 
ferent persons;  and  a  motion  was,  made  to 
rule  out  all  of  this  class  of  evidence,  upon  the 
ground  that  it  was  irrelenrant,  and  upon  the 
further  ground  that  it  was  not  admissible  for 
tbe  purpose  of  showing  the  dangerous  char- 
acter of  the  defendanrs  agent  Proof  that 
one  fa  a  dangerous  man  in  a  general  sense  ia- 
volves  an  inquiry  into  the  character  of  the 
person  alleged  to  be  dangerous,  and  any  evi- 
dence of  the  existence  of  a  general  r^utation 
which  tends  to  establish  such  a'  character 
would  be  admissible;  but  it  Is  not  competent 
for  a  party  who  offers  a  witness  for  the  pur- 
pose of  proving  general  reputation  either  to 
show  particular  acts  of  violence  or  manifesta- 
tions of  petulance  in  particular  instances  upon 
the  part  of  the  person  whose  character  is 
under  investigation.  Wliere  it  Is  sought  to 
establish  as  against  a  party  or  witness  a  spe- 
cial general  character,  such  general  character 
must  rest  largely  upon  the  opinions  of  wit- 
nesses, based  upon  tlieir  observation  of  the 
conduct  of  the  Individual,  and  upon  the  im- 


pressions formed  upon  their  minds  by  reportB 
tiom  othet  persons  touching  such  character; 
and  while,  iu>on  cross-examination,  it  may  be 
competent  to  test  the  value  of  the  opinion  of 
the  witness  by  an  hiquiry  into  the  knowledge 
of  those  particular  facts  upon  which  his  opin- 
ion rests,  the  r^utation  of  the  person  whose 
character  is  under  review  must,  at  least,  be 
established  by  general  reputation,  and  not  by 
special  acts.  As  has  been  well  said  by  the 
supreme  court  of  Pennsylvania  in  the  case  of 
FEaziery.Baihx>adCo.,38Pa.StU0:  ''Char- 
acter grows  out  of  special  acts,  but  is  not 
proved  by  them.  Indeed,  special  acts  do  very 
often  indicate  frailties  or  vices  that  are  alto- 
gether contrsLiy  to  the  character  actually  es- 
tablished; and  sometimes  the  very  frailties 
that'  may  be  proved  against  a  man  may  have 
been  regarded  by  him  in  so  serious  a  light  as 
to  have  produced  great  improvement  of  char- 
acter." We  think,  therefore,  that,  if  evidence 
of  the  reputation  of  the  agent  of  the  defend- 
ant company  as  a  dangerous  man  was  mate- 
jial,  such  reputation  could  not  be  proven  by 
particular  acts,  nor  by  manifestations  of  pet- 
ulance upon  particular  occasions.  See-  1 
QreenL  Bv.  (15th  Bd.)  p.  M.  Judgment  re- 
versed. 


(96  Q«.  176) 
BMPIBB  HOTEL  CO.  et  at  v.  MAIN. 
(Supreme  C!ourt  of  (3eorgia,    Karch  16, 1886.) : 

I]ia01«VBNT'CoBPOBATI01l— -APrOISTMSST    OF   Bs- 
CSIVBR. 

1.  Bven  if  the  directors  of  an  insolvent  cor- 
poration, after  advancing  monev  to  It.  and  ac- 
cepting for  the  same  preferred  stock  of  the 
company,  snIiseqaeBtly  unlawfully  canceled  this 
stock,  and  issued  to  themselves  promlBsoxr 
notes  of  the  company  for  the  amoants  several- 
ly advanced  by  each,  and  sought  to  collect  the 
same  by  suit,  these  facts  are  insniflcient  to  au- 
thorize a  court  of  equity,  upon  the  petition  of  a 
stockholder,  to  appoint  a  receiver  to  take  charge 
of  the  assets  and  franchises  of  the  corporation. 
In  such  case  the  plaintifl  can  be  fully  protected 
as  to  aU  of  his  rights  in  the  premises  by  a  prop- 
er injunction,  suoi  as  was  granted  in  the  pres- 
ent case,  ana  to  which  there  was  no  exception. 

2.  Where  a  receiver  of  the  property  of  a  cor- 
poration was  improperly  appointed,  an  order 
directing  him  to  sell  such  property  was  neces- 
sarily erroneous. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Whitfield  coun- 
ty; T.  W.  Milner,  Judge. 

Action  by  H.  K.  Main  against  Bmpire  Ho- 
tel Company  and  others.  Judgment  for 
plaintifl;  and  defendants  bring  error.  Re- 
versed. 

R.  J.  &  J.  McCamy  and  Jones  &  Afartln, 
for  plaintiffs  in  error.  .  C.  B.  Reynolds,  Mad- 
dox  &  Starr,  and  King  &  Spalding,  for  de- 
fendant in  error. 

LUMPKIN,  J»  The  facts  of  this  case  are 
numerous  and  somewhat  complicated,  and, 
in  the  argument  before  this  court,  quite  a 
number  of  legal  questions  were  presented. 
However,  as    the  case,  in  our  judgment. 
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slionid  hare  been  made  to  torn  upon  the 
contTQlling  propositloDB  announced  in  the 
first  headnote,  we  shall  limit  our  remarks 
accordingly. 

It  was  charged  that  the  directors,  after 
advancing  money  to  the  hotel  company,  and 
accepting  for  the  same  preferred  stock  of 
the  corporation,  subsequently  unlawfully 
canceled  this  stock,  issued  to  themselyes 
promissory  notes  of  the  company  in  lieu 
thereof,  and  were  seeking  to  collect  the  same 
by  suit  It  is  fahr  to  say  in  this  connection 
tliat  these  directors  introduced  evidence 
strongly  tending  to  show  that  their  conduct 
in  the  premises  was  neither  unlawful  nor 
fraudulent,  but  was  fully  warranted  by  the 
existing  facts.  Upon  the  assumption,  nev- 
ertheless, that  it  was  not,  we  do  not  think, 
in  view  of  the  prayers  of  the  petition,  that 
a  receiver  should  have  been  appointed.  In 
our  opinion,  the  injunction  granted  by  the 
Judge,  and  to  which  there  was  no  exception, 
gave  to  the  plaintiff  all  the  relief  to  which  he 
was  entitled  under  the  prayers  of  his  petic 
tion.  Whatever  may  be  the  rights  of  stock- 
holders in  an  insolvent  business  corporation 
whose  affairs  manifestly  cannot  be  profita- 
bly conducted,  with  reference  to  the  instlta- 
tion  of  equitable  proceedings  for  the  appoint- 
ment of  a  receiver  to  be  charged  with  the 
duty  of  winding  up  the  business  of  the  cor- 
poration, and  administering  its  assets,  such 
a  case  is  not  presented  by  the  petition  filed 
in  the  proceeding  with  which  w^  are  now 
dealing.  While  the  plaintiff's  petition  con- 
tains a  recital  of  facts  which  might  have 
authorised  relief  upon  the  line  just  indicated, 
and  while  much  evidence  was  introduced  in 
support  thereof,  he  prays  in  his  petition  for 
no  relief  other  than  the  appointment  of  a 
receiver  to  take  charge  of  the  affairs  and 
property  of  the  company,  for  an  injunction 
restraining  the  directors  and  common  stodc- 
holders  from  interfering  with  its  affairs  or 
prosecuting  suits  against  it,  and  for  ."gen- 
eral relief."  There  is  no  prayer  whatever 
for  administration,  for  a  sale  of  the  proper- 
ty, or  for  a  distribution  of  its  assets;  much 
less  a  prayer  looking  to  the  dlssc^ution  of 
the  corporation  on  the  ground  that  its  burt- 
ness  cannot  longer  be  profitably  conducted, 
nor  the  purposes  for  which  it  was  chartered 
successfully  carried  into  efl!tect  A  prayer 
for  general  relief  covers  much,  but  it  can 
hardly  be  extended  so  as  to  authorize  re- 
lief of  an  entirely  independent  nature  from 
that  specifically  prayed  for,  and  forming  the 
basis  upon  which  the  plaintiff's  petition  was 
framed.  Reduced  to  its  last  analysis,  the 
petition  is  simply  an  attempt  to  place  the 
affairs  and  property  of  the  hotel  company  in 
the  hands  of  a  receiver,  for  no  other  reason 
than  that  its  dii*ectors  have  been  guilty  of 
misfeasance  or  malfeasance  in  the  perform- 
ance of  their  corporate  duties.  The  appoint- 
ment of  a  receiver  for  this  purpose  and  on 
this  ground  is  not  allowable.  ''The  law  is 
well  settled  that  the  courts  have  no  power  to 


remove  corporate  cfBiceoL  ^  *  ^  It  laalso 
well  established  that  a  court  of  equity  can- 
not practically  remove  corporate  ofiScers  by 
enjoining  them'  from  performing  any  of  th^r 
customary  duties,  and  by  appointing  a  re- 
ceiver to  manage  the  corporate  affairs.'*  2 
Cook,  Stock,  Stockh.  ft  Corp.  Law,  |  746L 
''A  receiver  will  not  be  appointed  in  a  suit 
by  a  stockholder  to  remedy  the  frauds  or 
ultra  vires  acts  of  the  directors  or  of  the 
corporation  itself.  •  •  •  Other  remedies 
wUl  be  applied."  Id.  f  863.  And,  to  the 
same  effect,  see  High,  Rec.  f§  287,  288. 

It  is  obvious  that  the  remedy  of  injunction 
will  generally,  if  not  in  every,  instance,  af- 
ford ample  protection  to  a  stockholder  as 
against  mismanagement  of  the  corpoiation's 
affairs  by  its  directors  or  other  officers. 
Such  relief  was  granted  in  the  present  case, 
and,  as  above  intimated,  would  seem  to  be 
entirely  adequate  In  preserving  the  plain- 
tiff's rights  in  the  premises.  The  appoint- 
ment of  a  receiver  being  erroneous,  It  fol- 
lows that  the  order  directing  him  to  s^  the 
property  of  the  hotel  compaiur  cannot  be 
sustained.   Judgment  reversed. 


CM  QiL  ITS) 
WORTHAM  V.  SINCLAIR. 
(Supreme  Court  of  Gkorgia.    March  16, 1896.) 

PifBADING     PATMBNl>*OfUeiNAJ<    PrOMUS— <)UBS- 

TION  FOB  JUKT.  i 

1.  A  plea  of  payment  wMch  faila  to  allege 
with  reasonable  certainty  wlien,  how,  and  to 
whom  the  payment  was  made  is  insafficlent; 
and,  if  advantage  is  taken  of  its  defects  by 
proper  demurrer,  it  shoold  be  stricken,  unlesa 
amended. 

2.  The  evidence  in  the  present  case  tended 
to  establish  an  original  nndertaldng  on  the  part 
of  the  defendant,  and  not  a  mere  verbal  promise 
by  him  to  pay  the  debt  of  another}  and  as  the 
jury  might  have  found  that  the  defendant  was 
liable  to  the  plaintiff  upon  the  account  sued  on. 
as  upon  an  unptied  assompait  for  money  laid 
out  and  expended  for  the  use  of  the  defend- 
ant, it  was  error  to  grant  a  nonsuit. 

(Syllabos  by  the  Court.) 

Error  from  superior  courC  Mcintosh  coun- 
ty;   B.  Falllgant,  Judge. 

Action  by  T.  O.  Wortham  against  D*  & 
Sinclair.  Plaintiff  was  Uonsuited  in  the  su- 
perior court,  and  brings  error.    Bev^-sed. 

The  following  is  the  official  report: 
Wortham  sued  Sinclair  upon  an  account 
dated  at  Darien,  Ga.,  December  1,  1882,  for 
''eight  months'  board  for  G.  W.  Brandon,  as 
per  agreement,  at  $8.00  per  month,  $6i.00; 
one  month's  board  for  Obese  Pearce,asp6r 
agreement,  at  $8.00."  A  Judgment  was  ren- 
dered for  plaintiff  for  the  $72  sued  for,  and 
defendant  appealed  to  the  superior  court. 
In  that  court,  defendant  pleaded  not  indebt- 
ed, and  also  the  following:  '^e  debt  claim- 
ed by  plaintiff  has  been  fully  paid  off  and 
discharged  before  the  entering  of  his  suit** 
The  plaintiff  moved  to  strike  the  last-named 
plea,  upon  the  ground  that  It  was  uncertain, 
indefinite,  and  not  sufficiently  q;»eciflc.    This 
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nuytlon  was  overruled,  and  to  tbls  mlliig 
plaintiff  excepted.  At  the  concIusioB  of  the 
evidence  for  plaintiff,  defendant  moved  for 
a  nonsuit,  on  the  ground  that  the  evidence 
showed  no  contract  between  plaintiff  and  de> 
fendant,  and  that  there  was  no  assumption  of 
the  debt  in  writing  by  defendant  This  mo- 
tion was  sustained,  and  to  this  ruling,  also, 
plaintiff  excepted.  The  only  evidence  for 
plaintiff  wajB  that  of  plaintiff  himself.  He 
testified:  *'I  had  charge  of  Mr.  Sinclair's  tur- 
pentine bUBlnesB  In  this  county.  I  had  en- 
thre  management  of  the  business.  I  hired  the 
hands.  We  did  not  have  hands  enough  to 
nm  the  business,  and  Mr.  Sinclair  gave  me 
the  money  to  go  to  North  Carolina  to  hire 
hands  on  the  best  terms  I  could.  I  went  to 
North  Carolina,  and  hired  Mr.  Brandon  and 
Mr.  Pearce,  [at]  ten  dollars  per  month  and 
their  board.  I  was  to  give  the  negroes  twen- 
ty dollars  per  month  and  rations  out  of  the 
commissary.  When  I  got  back  from  North 
Carolina  to  Darien,  I  told  Mr.  Sinclair  what  I 
had  done,  and  what  I  bad  agreed  to  give  them, 
and  he  said  to  me,  'All  right*  It  had  been 
the  custom  for  several  years  for  me  to  hire 
the  hands,  and  they  were  boarded  at  differ- 
ent places,  and  the  board  was  paid  to  who- 
ever they  were  boarded  with.  I,  myself,  was 
boarded  at  first  and  Mr.  Sinclair  always  paid 
the  board  to  the  person  with  whom  I  board- 
ed. I  toolc  the  two  white  men,  Brandon  and 
Pearce,  to  my  house.  I  charge  for  their 
board  ^ght  dollars  per  month,  each,  and  Mr. 
Sinclair  Iniew  they  were  staying  there.  The 
usual  price  for  board  out  there  was  ten  dol- 
lars per  month.  G.  W.  Brandon  was  boarded 
at  my  house  eight  months,  and  Chese  Pearce 
one  month.  These  men  owe  me  nothing,  but 
Mr.  Sinclair  owes  me  for  their  board  and  the 
the  sum  of  $72.00,  as  set  out  In  the  bill  of 
particulars  sued  upon,  and  the  amount  is 
just  true,  due,  and  unpaid.  I  made  no  con- 
tract with  Mr.  Sinclair  to  pay  me  the  board 
of  Brandon  and  Pearce,  only  that  I  was  to 
go  to  North  Carolina,  and  hire  men  on  the 
best  terms  for  the  business  I  could;  and  I 
agreed  that  they  should  be  paid  ten  dollars 
a  month  and  board,  and,  when  I  came  back 
and  told  him  what  I  had  done,  he  said  It 
was  'aU  right' " 

Lester  &  Ravenel,  for  plaintiff  in  erroK.  W. 
A.  Way,  for  defendant  In  error. 

LUMPKIN,  J.  This  was  an  action  upon 
an  account  tried  in  a  justice's  court  where- 
in the  plaintiff  recovered.  The  defendant 
entered  an  appeal  to  the  superior  court  and, 
on  the  trial  there,  the  plaintiff  was  nonsuit- 
ed. The  case  depends  almost  entirely  upon 
the  Tiew  to  be  taken  of  the  evidence,  a 
statement  of  which  appears  in  the  official 
report 

1.  In  the  superior  court,  the  defendant 
filed  a  plea  alleging:  ^Tlie  debt  claimed  by 
the  plaintiff  has  been  fully  paid  off  and  dis- 
charged before  the  entering  of  this  suit** 


The  plaintiiTs  motion  to  strike  this  plea,  up^ 
on  the  ground  that  it  was  uncertain,  indefi- 
nite, and  not  sufficiently  specific,  Ivas  over- 
ruled. It  is  obvious  that  the  plea  was  lack- 
ing in  several  respects.  However,  the  mo- 
tion to  strike,  which  was  in  the  nature  of  a 
general  demurrer,  was  itself  deficient,  in  , 
that  It  entirely  failed  to  point  out  these  de- . 
fects. 

2.  Without  undertaking  to  say  what  ver- 
dict ought  to  have  been  rendered  under  the 
evidence  introduced  by  the  plaintiff,  we  are 
satisfied  the  case  ought  to  have  been  sub- 
mitted to  the  Jury  for  the  purpose  of  allow- 
ing them  to  pass  upon  the  question  whether 
or  not  there  was  an  original  undertaking  on 
the  part  of  the  defendant  to  pay  to  the  plain- 
tiff the  board  bills  constituting  the  subject- 
matter  of  the  plaintiff's  account  Judgment 
reversed. 


(98  Oa.  171) 

SAVANNAH  &  O.  CANAL  CO.  v. 
SHUMAN. 
(Supreme  Court  of  Georgia.    March  16, 1806.) 

lOMlTAtlOV    or   AOTIONS— BbBAOB  OF    CORFOa4LTa 

Pdtt, 
Although  a  particular  Indiyidual  may  have 
an  interest  m  the  performance  by  a  corporation 
of  the  duties  devolving  upon  It  by  its  diartor 
in  which  the  general  public  does  not  share,  yet 
if  no  special  right  accrues  to  him  as  an  Individ- 
Ual  under  the  charter,  his  right  of  action  for 
damages  resulting  from  a  breach  of  duty  on  the 
part  of  the  corporation  does  not  fall  within  any. 
of  the  Glasses  of  rights  mentioned  in  section 
2916  of  the  Code,  bat  under  the  general  law, 
and  consequently  his  action  for  such  damages 
must  be  brought  witiiln  four  years. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Savannah;  A.  H. 
MacDonell,  Judge, 

Action  by  H.  A.  Shuman  against  the  Sa- 
vannah &  Ogeechee  Canal  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed. 

Denmark  &  Adams,  for  plaintiff  In  error. 
W.  (X  Hartridge,  for  defendant  in  error. 

SIMMONS,  C.  J.  The  sole  question  to  be 
determined  In  this  case  Is  whether  the  action 
was  barred  by  the  statute  of  limitationa 
The  defendant  is  a  canal  company,  incorpo- 
rated under  an  act  of  the  legislature  (Daw- 
son's Compilation,  p.  07);  and  the  gravamen 
of  the  action  is  that  the  company  did  not 
keep'  its  canal  in  such  condition  as  to  enable 
the  plaintiff  tg  transport  his  lumber  and  wood 
over  it  in  boats.  It  does  not  appear  from  the 
petition  that  the  injuries  complahied  of  were 
sustained  within  four  years  before  the  filing 
of  the  ^t  and  for  this  reason  the  defendant 
contended  that  the  action  was  barred.  The 
trial  Judge  held  that  under  section  2916  of 
the  Code,  the  action  was  not  barred.  That 
section  is  as  follows:  ''All  suits  for  the  en* 
forcement  of  rights  accitiing  to  individuals 
under  statutes,  acts  of  incorporation,  or  by 
operation  of  law^   shall  be  brought  within 
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twenty  years  after  the  right  of  action  ac- 
crues." We  think  the  court  erred  in  holding 
this  section  applicable.  There  Is  nothing  in 
the  defendant's  charter  which  creates,  in  fa- 
vor of  any  individual*  such  a  statutoiy  right 
as  would  authorize  him  to  bring  suit  against 
the  corporation  at  any  time  within  20  years. 
»It  is  true,  the  charter  requires  the  company 
to  keep  its  canal  "in  good  and  sufficient  or- 
der, condition,  and  repair,  and  at  all  times 
free  and  open  to  the  navigation  of  boats, 
rafts,  and  other  water  crafts,  and  for  the 
transportation  of  goods,  merchandise,  and 
produce,"  etc.;  but  no  liabUity  is  expressly 
created  in  favor  of  any  individual  or  individ- 
uals. There  Is  a  duty  imposed  for  the  bene- 
fit of  the  public,  and  any  member  of  the  pub- 
lic who  has  sustained  injury  by  reason  of  a 
breach  of  this  duty  has  a  right  of  action 
against  the  company  (see  Canal  Ck>.  v.  Shu- 
man,  91  Ga.  400,  17  S.  B.  037);  but  the  fact 
that  such  a  duty  is  imposed  does  not  of  itself 
create  such  a  liability  in  favor  of  any  indi- 
vidual as  would  bring  the  case  within  the 
section  of  the  Code  above  quoted.  In  order 
to  bring  the  case  within  this  section,  the  lia- 
bility would  have  to  be  one  expressly  created 
in  favor  of  an  individual  or  a  class  to  which 
he  belongs,  as  distinguished  from  one  aris- 
ing under  the  general  law  in  favor  of  all  per- 
sons who  might  be  Injured  by  a  breach  of 
the  corporate  duty.  If  the  charter  had  de- 
clared that  in  case  the  company  should  fall 
to  keep  its  canal  in  good  condition  and  re* 
pair,  and  any  person  should  be  injured  there- 
by, the  company  should  be  liable  to  such  peiv 
son  for  the  injury,  this  would  have  created 
such  a  statutory  right  in  favor  of  a  person 
thus  Injiured  as  would  render  this  section  of 
the  Code  applicable.  Under  the  charter  as  it 
stands,  however,  the  plaintilTs  right  of  ac- 
tion for  damages  resulting  from  a  breach  of 
the  duty  Imposed  by  the  charter  does  not  fall 
within  any  of  the  classes  of  rights  mentioned 
In  this  section,  but  under  the  general  law. 
And  this  is  so  although  the  plainttCf  may 
have  had  an  interest  in  the  performance  of 
the  corporate  duties  in  which  the  general 
public  did  not  share.  The  four-years  period 
of  limitation  was  therefore  applicable,  and 
the  demurrer  ought  to  have  been  sustained. 
Judgment  reversed. 


(98 'Ga.  170) 

BAISDY  V.  HUNTER, 
(Supreme  Ck>art  of  Georgia.    Ma^ch  16, 1806.)  • 

8TATB  COUKTS— FOLLOWINO  FbDSKAL  DbOMIONS— - 
QUARDIAKS— INVBSTMBNT  IN  CONrBD- 

EBATB  Bonds. 

1.  The  dedsions  of  this  court  in  the  cases  of 
McWhorter  v.  Tarplev,  64  Ga.  201,  Nehns  v. 
Summers,  Id.  605,  and  in  other  cases,  the  doc- 
trine of  which  is  recognized  in  the  case  of  Mc- 
Cook  V.  Harp,  7  S.  m  174.  81  Ga.  236,  are 
binding  npon  this  court,  and  it  Is  not  constrain- 
ed to  follow  the  dedsions  of  the  supreme  court 
of  the  United  States  in  cases  involving  the 
same  or  similar  questions. 

2.  According  to  the  above-dted  Georgia  ded- 


sions, a  guardian  who.  during  the  war  between 
the  states,  in  good  faith  invested  the  fnnds  of 
his  ward  in  bonds  of  the  Confederate  States, 
under  an  order  of  the  judge  of  the  superior 
cdurt  properly  obtained  under  then  existing 
statutes  of  this  state,  was  protected  thereby, 
and  is  not  liable  to  the  ward  for  the  value  of 
the  money  so  invested. 
(Syllabus  by  the  <:k>urt) 

Error  from  superior  court,  Chatham  oomi- 
ty;  R.  Falligant,  Judge. 

Action  by  Marianne  J.  Baldy.  by  her  next 
friend,  against  J.  H.  Hunter,  execator.  There 
was  a  Judgment  for  defendant*  and  plaintiff 
brings  errcw.   Affirmed. 

Barrow  &  Osborne,  for  plaintiff  in  error. 
Garrard,  Meldrim  &  Newman,  for  defendant 
in  error. 

LUMPKIN,  J.  This  case,  in  view  of  the 
former  decisions  of  this  court,  by  which  the 
present  bench  Is  bound,  and  which  have  nev- 
er been  reviewed  in  the  manner  pointed  out 
by  law,  presents  a  very  narrow  field  for  dis- 
cussion. It  Involves  two  questions  only: 
First,  whether  a  guardian  who,  during  the 
war  between  the  states,  in  good  faith  in- 
vested the  funds  of  his  wdrd  in  Confederate 
bonds,  under  an  order  of  the  judge  of  the 
superior  court  properly  obtained  in  conform- 
ity with  the  then  existing  statutes  of  this 
state,  Is  liable  to  be  called  to  account  by 
his  ward  for  loss  thus  occasioned;  and,  sec- 
ondly, whether  this  court  is  constrained  to 
follow  the  decisions  of  the  supreme  court  of 
the  United  States  rendered  In  similar  cases. 

On  both  Questions  the  law  has  been  defi- 
nitely settled  by  previous  adjudications  of 
this  court  The  case  of  Nelms  v.  Summers, 
54  Ga.  605,  is  exactly  in  point  upon  the  first 
question;  and  that  of  McWhorter  v.  Tarp- 
ley.  Id.  201,  is  conclusive  of  the  second.  We 
shall  content  ourselves  with  merely  refer- 
ring to  the  reasoning  employed  by  Judges 
Jackson  and  McCay  in  the  opinions  deliv- 
ered by  them,  respectively,  in  these  cases, 
and  will  only  further  remark  that  the  doc> 
trine  laid  down  by  them  is  distinctly  rec- 
ognized by  this  court  in  the  case  of  Mc- 
Cook  V.  Harp,  81  Ga.  236,  7  S.  E.  1744  which 
cites  still  other  cases  in  point  which  came 
before  this  court  for  review.  Judgment  af- 
firmed* 


(9S  GkL  238) 

FORD  et  al.  v.  WILUAMS. 
(Supreme  Court  of  Georgia.    March  23,  1806.) ' 
AxBin>icBMT  or  Plsa  —  Whbn  Allowed  ~  Arrs- 
DAvrr. 
Where  the  defendant  in  an  action  brought 
under  the  pleading  set  of  1803  filed  a  plea  at 
the  first  term,  in  ^^Ich  he  severally  and  di*> 
tinctly  answered  each  paragraph  of  the  plaln- 
ttXFs  petition,  as  required  by  that  act,  it  was, 
before  the  passage  of  the  act  of  December  16, 
1806,  the  right  of  the  defendant  at  the  triai 
term  to  amend  his  original  plea  by  setting  up  a 
new   and   independent  legal  defense,   without 
making  an  affiaavit  that,  at  the  time  of  filing 
the  original  plea,  or  answer,  he  did  not  hate 
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notice  or  knowledge  of  the  new  facts  or  de- 
fense 8^  oat  in  the  amended  plea  or  answer; 
and  it  was  error  to  reject  an  amendment  offered 
for  this  purpose  solely  on  the  ground  that  it 
was  not  nied  at  the  first  term. 
(Syllabns  by  the  Court.) 

Error  from  superior  court,  Bibb  comity; 
John  Lk  Hardeman,  Judge. 

Action  by  Minnie  Williama,  by  her  next 
friend,  against  J.  W.  Ford  and  others.  From 
a  judgment  for  plaintiff,  defendants  bring  er- 
ror.    Reversed. 

Grace  &  Janes,  for  platntlffa  in  error.  !«.  D. 
Moore,  for  defendant  in  error. 

liUMPKIN,  J.  The  only  question  present- 
ed for  our  determination  tn  the  present  case 
is  that  which  is  indicated  in  the  beadnote. 
While  It  Is  true  that  the  pleading  act  of  1893 
(Acts  1883,  p.  66)  does  distinctly  declare  that 
the  defendant  in  a  civil  actlMi  "shall  not,  as 
heretofore  practiced  in  this  state,  file  a  mere 
general  denial,  oonunonly  known  as  the  plea 
of  the  general  issue,"  and  thereby,  in  effect, 
abolished  this  plea,  the  act  does  not  declare 
that  the  defendant,  in  case  he  severally  and 
distinctly  answers  each  paragraph  of  the  plahii- 
tiff's  petition,  shaJl  be  cut  off  from  all  right 
of  amending  his  defense  after  the  appearance 
tenn.  '  Whether  or  not  such  a  result  was  in 
legislative  contemplation  when  this  act  was 
passed,  we  cannot  undertake  to  say.  It  to 
sufficient  for  us  to  know  that  the  right  to 
amend  by  setting  up  a  new  and  independoit 
legal  defense  was  not  expressly  taken  away. 
Before  the  enactment  of  the  law  in  question, 
this  right  unquestionably  existed;  and  as  this 
act  was  radical  In  its  nature,  and  made  great 
tamovatlons  upon  the  practice  prevailing  before 
it  took  effect,  it  ought  not  to  be  too  strictly 
construed.  In  other  words,  it  would  be  going 
too  far  to  hold  that  the  pro-existing  law,  which 
undoubtedly  allowed  such  right  of  amendment, 
waa  repealed  by  Implication.  As  an  evidence 
of  legislative  construction  with  reference  to 
the  meaning  and  effect  of  the  pleading  act  of 
18d3,  we  refer  to  the  subsequent  act  of  De- 
cember 16, 1895  (Acts  1896,  p.  44),  tai  which  it 
is  provided  that:  **The  defendant,  after  the 
time  allowed  for  answer  has  expired,  shall  not 
in  any  case  by  amendment  set  up  any  new 
facts  or  defense  of  which  notice  was  not  given 
by  the  original  plea  or  answer,  Unless  at  the 
time  of  filing  such  amended  plea  or  answer,* 
containing  the  new  answer,  he  shall  attach 
an  affidavit  that  at  tbe  time  of  filing  the  orig- 
inal plea  or  answer  he  did  not  have  notice  or 
knowledge  of  the  new  facts  or  defense  set  out 
in  the  amended  plea  or  answer."  The  lan- 
guage Just  quoted  contains  a  dear  intimation 
that  the  right  to  set  up  new  defenses  after 
the  appearance  term  did  exist;  and  the  pur- 
pose of  the  hist  act  was  to  cut  off  this  rl^t, 
coEcept  upon  the  conditions  therein  specified. 

The  exact  question  now  ruled  upon  has  nev- 
er before  been  distinctly  decided  by  this  court, 
though  we  have  had  before  us  some  cases  in 
whifib  the  eonstdemtion  of  it  baa  been  moro 
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or  less  dltecOy  Involved.  We  think  we  have 
reached  the  right  conclusion;  but  if,  unfortu- 
nately, we  have  not  done  so,  it  is  a  matter  of 
no  great  moment,  sbice  the  act  last  above  cited 
deals  with  the  question  in  such  manner  aa 
to  relieve  the  courts  in  the  future  of  any  em- 
barrassment  In  the  matter  of  allowing  or  dis- 
allowing amendments  to  pleas.  Judgment  re- 
versed. 


(97  Qa.  44) 
CLAY  V.  PHOBNIX  INS.  CO. 

(Supreme  Ck)art  of  Greorgia.     Aug.  16,  1895.) 

I278URANCB— CONSTBUCTION  OF  POLIOT— NOTICB  TO 

Company— What   CowsTiTUTEa  —  Condition 

AOAINST  iNOUMBRANOBfl^WArVEB  OV  BUBAOB. 

1.  Without  saerifichig  the  substantial  limita- 
tions imposed  upon  the  liability  of  an  uunirer  by 
the  contract  between  the  parties,  stipolations 
and  conditions  in  ooUcies  of  insurance,  like 
those  in  all  other  contracts,  are  to  have  a  rea- 
sonable intendment,  and  are  to  be  so  construed^ 
if  possible,  as  to  avoid  forfeitures,  and  to  ad- 
vance the  beneficial  purposes  intended  to  be  ac- 
complished. 

2.  Where  a  real-estate  renting  agent  is  like- 
wise an  insurance  agent,  and,  at  the  request  of 
the  owner  of  premises,  procures  a  policy  of  in- 
surance to  be  issued  by  a  company  represented 
by  him  upon  tenements  placed  under  his  control 
as  a  renting  agent,  if  the  policy  contains  a  con- 
dition that  It  shall  be  void  if  the  premises  should 
become  vacant  or  unoccupied  without  notice  to 
tiie  company,  and  before  a  loss  the  premises  do 
in  fact  become  vacant  and  unoccupied,  but  with 
full  knowledge  on  the  part  of  the  agent  of  the 
company  of  the  fact,  such  knowledge  would 
amounf  to  notice  to  the  insurance  company, 
even  though  the  information  frem  which  it  was 
derived  was  rcAUy  imparted  to  the  person  who 
was  thus  both  real-estate  renting  and  insur- 
ance agent  in  business  relating  to  the  former, 
rather  than  to  the  latter,  capacity.  In  such  a 
case  notice  Is  tUb  potential  fact  necessary  to 
the  protection  of  the  insurer;  and  if  the  agent, 
havmg  full  power  to  cancel  the  policy,  never- 
uieless  pemuts  it  to  remain  of  fuH  force  after 
notice  of  the  breach  of  condition,  the  company 
is  bound. 

8.  In  such  a  case,  if  the  policy  of  insurance 
contain  a  stipulation  "that  if  the  property  insur- 
ed, or  any  part  of  it,  is  mortgaged,  or  otherwise 
incumbered,  either  prior  or  subseouent  to  the 
date  thereof  without  consent  of  this  company 
written  thereon,"  the  same  should  be  void,  but 
at  the  time  it  was  issued  the  agent  of  the  com- 
pany through  whom  the  policy  was  issued  knew 
of  the  existence  of  a  mortgage  upon  the  prem- 
ises insured,  and  the  company  nevertheless  is- 
sued the  policy,  but  failed  to  enter  thereon  its 
consent  to  such  incumbrance,  but  in  the  mean- 
time accepted  the  premiums  required,  it  wUl,  in 
case  of  loss,  be  held  to  have  waived  such  stip- 
ulation, and  will  be  estopped  to  insist  upon  a 
forfeiture  thereunder.  In  such  case,  refuisal  to 
insure,  or  cancellation  of  the  policy,  is  the  right 
of  tiie  insurer,  and  not  forfeiture  of  insurance 
after  loss. 

4.  Under  the  principles  here  announced,  there 
was  sufficient  evidence  to  justify  the  submis- 
sion of  the  questions  of  fact  involved  to  a  jury, 
and  the  court  accordingly  erred  in  gran^ting  a 
nonsuit. 

(Syllabus  by  the  Court) 

Brror  from  superior  coui^t,  Bibb  county;  J. 
J.  Hunt,  Judge. 

Action  by  a  a  Clay  a^afaaat  the  Phcenlx 
Insurance  Company.  From  a  Judgment  of 
nonsuit,  xdaintlfl  brings  ersor.   Befversed. 
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The  fpUowlng  is  the  official  report: 
C.  0.  Clay  sued  the  Insurance  company  up- 
on a  policy  of  insurance,  and  for  damages  and 
attorney's  fees,  alleged  to  be  due  him  on  ac- 
count of  the  bad  faith  of  the  company  in  re- 
fusing to  pay  loss  he  alleged  he  sustained  by 
the  burning  of  a  house  and  certain  furniture 
covered  by  its  policy  of  insurance.  At  the 
close  of  the  testimony  for  plaintiff  defend- 
ant's counsel  moved  for  a  nonsuit-  on  the  fol- 
lowing grounds:  (1)  Because  plaintiff,  by  his 
proof,  failed  to  make  out  any  cause  of  ac- 
tion; (2)  because  plaintiff,  by  his  proof, 
showed  that  when  the  policy  was  issued,  and 
since,  there  was  a  mortgage  upon  the  propr 
erty,  not  disclosed  to  defendant;  (3)  that  dur- 
ing the  continuance  of  the  policy  tlie  prem- 
ises insured  becdme  vacant  in  violation  of 
the  policy;  (4)  that  no  notice,  either  of  the 
mortgage  or  the  vacancy,  was  given  to  de- 
fendant, nor  was  any  consent  made  by  it 
thereon  or  therein,  in  accordance  with  the 
terms  of  the  policy.  The  motion  was  sus- 
tained, and  to  this  ruling  plaintiff  excepted. 
Plaintiff  introduced  the  policy.  By  it  defend- 
ant, subject  to  the  conditions  therein  men- 
tioned, insured  plaintiff  against  loss  or  dam- 
age by  fire  to  the  amount  of  $900,-^500  on  a 
building  ''occupied  by  assured  as  a  family 
residence,"  $200  on  household  furniture.  In- 
cluding pictures,  paintings,  etc.,  and  a  piano 
whUe  contained  therein,  and  $200  on  piano. 
The  term  of  insurance  was  from  November 
22,  1890,  to  November  22,  1891.  Tha  policy 
contained  the  stipulations  that  if  the  proper- 
ty insured,  or  any  part  of  it,  was  mortgaged 
or  otherwise  incumbered,  either  prior  or  sub- 
sequent to  the  date  of  tbe  policy,  without  the 
consent  of  the  Insurance  company  written  on 
the  policy,  or  if  the  premises  should  be  occu- 
pied or  used  so  as  to  increase  the  risk,  or  be* 
come  vacant  or  unoccupied  without  notice  to 
or  consent  of  the  company  in  writing  upon 
the  policy,  then  the  policy  was  void.  Fur- 
ther, that  the  Insurance  might  be  terminated 
at  any  time  at  the  request  of  the  assured, 
and  might  also  be  terminated  at  any  time  at 
the  option  of  the  company,  on  giving  notice 
to  that  effect,  and  refunding  a  ratable  pro- 
portion of  the  premium  for  the  unexpired 
term  of  the  policy.  Further,  that  it  was  a 
part  of  this  contract  that  any  person  other 
than  the  assured  who  may  have  procured  the 
insurance  to  be  taken  by  the  insurance  com- 
pany should  be  deemed  the  agent  of  the  as- 
sured, and  not  of  the  company,  under  any 
circumstances  whatever,  or  in  any  transac- 
tion relating  to  the  insurance.  /The  policy 
was  signed  by  defendant's  president  and  sec- 
retary, and  countersigned  at  Macon,  Novem- 
ber 22,  1890,  by  W.  W.  &  R.  S.  Collins, 
agents.  Plaintiff  also  introduced  the  record 
of  proof  of  loss.  Among  other  things,  this 
contained  the  statement  that  the  total  insur- 
ance on  the  property  was  $1,600  (in  the  policy 
notice  waa  acknowledged  of  $500  concurrent 
insurance);  that  the  property  belonged  at  the 
time  of  the  fire  to  C.  a  Clay;    that  J.  H. 


Tallman  had  a  mortgage  on  the  house  and 
lot  for  $2,500;  that  the  building  described  or 
containing  the  property  was,  at  the  time  of 
the  fire,  in  charge  of  a  negro  in  the  yard,  and 
Mr.  Creorge  brooks,  living  near;  that  the  fire 
occurred  about  11  o'clock  p.  m.,  September  6, 
1891;  and  that  the  house  and  furniture  were 
a  total  loss,  and  were  of  the  value  of  $2,750. 
Plaintiff  also  introduced  the  demand  made 
by  him  upon  the  insurance  company. 

Two  witnesses  were  introduced  by  plaintiff, 
—J.  J.  Clay  and  George  Brooks.  Clay  testi- 
fied: 'The  house  was  destroyed  by  fire  on 
the  night  of  September  6,  1891.  It  was 
worth  $1,500,  and  contained  furniture  and 
fixtures  worth  at  a  low  estimate  $1,000.  The 
list  presented  shows  $1,502  worth  of  property 
contained  in  the  house,  but  I  cannot  say  that 
it  was  all  hi  there  at  the  time  of  the  fire.  On 
Friday  before  the  fire  occuired  on  Saturday 
or  Sunday  night,  I  went  through  the  house 
with  Brooks.  We  were  going  to  move  the 
furniture  the  following  Monday  to  Brooks* 
house,  and  thought  there  were  five  or  six 
loads;  aU  of  $1,000  or  $1,200.  I  missed  two 
pictures  which  cost  me  $50  apiece.  Won't 
say  there  were  $1,500  worth  in  there  at  that 
time.  I  had  it  in  there.  They  stole  it  out 
There  was  a  piano  which  was  worth  $300.  I 
suppose  it  was  all  burned.  I  got  there  on 
Sunday  night  or  Monday  after  the  fire,  and 
saw  remnants  on  the  ground,— the  iron  parts 
of  them,  parts  of  lounge  and  mattress  springs, 
which  had  not  burned  up.  The  house  was  to- 
tally destroyed,  and  I  Judge  ftom  the  flcs 
they  all  burned  up.  Can't  swear  positively 
that  all  the  things  on  the  list  were  there  on 
Friday  before  the  fire.  I  didn't  take  a  list  of 
them  then,  but  noticed  one  or  two  things 
gone.  I  think  everything  was  there;  at  leajst 
$1,000.  All  the  kitchen  utensils  were  there. 
I  procured  this  insurance  from  Hill,  who 
clerked  for  Collins  &  Bro.,  the  agents  of  de- 
fendant. Hill  and  Collhis  were  then  doing 
bushiess  together.  Think  I  told  Hill,  when 
I  applied  for  insurance,  I  wanted  the  policy 
written  in  the  name  of  C  C.  Qay,  the  prop- 
erty belonging  to  him.  Friday  morning  be- 
fore the  fire  I  went  to  Jim  Keel  to  get  a  per- 
mit for  the  property  to  remain  vacant,  and  I 
saw  him  and  Bob  Collins.  The  house  was 
then  unoccupied,  and  had  been  two  days. 
Collins  &  Bro.  had  charge  of  the  property 
when  I  got  back  to  Macon  three  weeks  before 
the  fire.  I  never  took  it  out  of  their  hands. 
It  never  was  out  of  their  hands.  I  told 
them  Friday  morning  to  rent  It  out  If  I  did 
not  succeed  in  making  arrangements  with 
Brooks.  I  rented  it  the  last  time  myself  on 
Monday  evening,  and  the  woman  stayed 
until  Wednesday,  and  I  turned  her  out 
for  nonpayment  of  rent  The  property  then 
belonged  to  C.  O.  Clay,  and  I  was  acting  for 
him,  and  am  now.  If  the  case  goes  against 
me  now,  it  will  be  my  loss.  At  that  time  it 
would  have  been  his.  At  that  time  he  was 
the  owner  of  the  property.  I  sold  It  to  him 
March  20, 1890,  and  was  agent  for  Mrs.  B.  S. 
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Clay  In  making  the  sale.  The  jfxop&rtj  did 
not  originally  belong  to  me,  but  to  ber.  Wben 
I  took  oat  tbe  Insurance  I  tokl  Mr.  Hill  tbere 
was  a  mortgage  on  tbe  property,  and  lie 
would  find  tbe  facts  at  tbe  office  of  Turpin  it 
Brotber.  I  -know  be  went  to  Turpin  &  Com- 
pany to  get  it  I  saw  bim  going  tbere.  He 
says,  'I  will  go  around  and  get  it;*  and  be 
found  tbere  was  otber  insurance  on  it  He 
couldn't  get  it  anywbere  else.  I  don't  know 
wbetber  I  said  tbe  mortgage  was  to  Tall- 
man  or  not  I  notified  bim  I  bad  borrowed 
money,  and  bad  to  keep  It  InsTired  to  pay 
tbis  mortgage,  to  secure  tbe  payment  of  loss. 
How  I  know  be  ^ent  to  Turpin  Brotbers? 
I  didn't  know  bow  mocb  insurance  I  bad 
tbere.  I  bad  insurance  witb  some  otber  gen- 
tlemen,—I  cannot  remember  wbo.— and  tbe 
policy  expired,  and  I  tben  wished  to  do  busi- 
ness witb  Collins  Brothers,  and  that  Is  bow 
come  them  to  get  it  Question.  When  you 
told  Hill  there  was  a  mortgage  on  tbis  prop- 
erty, be  wrote  tbe  policy  anyway,  did  be? 
Answer.  I  have  got  it  there.  Q.  He  did  not 
require  any  statement  made  by  you  other 
than  that?  A.  I  do  not  remember  what  he 
said.  It  has  been  a  long  time  ago.  I  paid 
the  money.  I  know .  be  got  my  money.  I 
reckon  it  was  for  that  Wben  I  paid  bim 
the  money*  I  never  got  the  policy.  I  don't 
think  I  saw  It  In  two  or  three  months.  I 
don't  believe  I  bad  it  when  the  fire  occurred. 
I  am  under  the  impression  that  I  did  not 
have  it  at  aU.  I  think  be  had  it  I  Just  left 
it  [policy]  there.  I  am  under  that  impres- 
sion. I  may  be  wrong.  I  never  knew  what 
company  it  was  in.  I  telegraphed  to  Bob 
Collins  to  meet  me  at  the  depot,  and  be  done 
it  I  am  under  t^e  impression  that  I  found 
tbe  policy  at  bis  house  after  tbe  fixe.  I  Just 
told  him  to  go  to  Turpin  Brothers,  and  find 
out  about  that  thing,  and  write  so  much  on 
that  bouse.  I  bad  a  talk  with  Robert  and 
W.  W.  ColUns.  Q.  Did  you  explain  to  Bob- 
ert  there  was  a  mortgage  on  it?  A.  I  don't 
fhinv  I  talked  to  bim.  I  think  all  tbe  trans- 
action was  done  witb  Jud  HilL  I  do  not  re- 
member that  I  talked  with  Bob  or  W.  W. 
.The  whole  transaction  was  with  Hill.  He 
was  tbe  clerk  in  tbe  office.  I  do  not  know  who 
instructed  the  $500  [concurrent]  insurance  put 
there.  I  cannot  swear  I  told  Mr.  Hill  to  put 
it  there.  I  told  bim  there  was  otber  insur- 
ance on  it  and  he  asked  me  who  had  it  and 
I  told  bim  Turpin  bad  it.  I  did  take  out  a 
policy  of  insurance  witb  Turpin  &  Company. 
I  don't  remember  the  amount.  The  date  of 
that  policy  is  November  22,  1890.  I  told  him 
to  go  to  Turpin,  and  be  would  find  tbe  addi- 
tional insurance  which  I  had  taken  out  on 
the  policy.  I  was  under  the  impression  he 
went  there,  but  afterwards  I  saw  be  had 
$500  on  it  and  I  thought  he  must  have  gotten 
it  from  them,  for  they  were  tbe  only  ones 
that  knew  it  I  never  told  bim  where  was 
1500  otber  Insurance.  Told  him  to  go  and 
find  out  from  Turpin  Brothers,  for  I  had  for- 


gotten wbat  I  bad.  Q.  Did  yon  see  Mr.  Hill 
at  any  time  after  you  made  tbis  application 
tog  insurance  about  it?  A.  I  saw  bim,  or 
some  of  tbem,  that  got  some  money  from  me. 
I  paid  tbe  premium  for  this  policy,  and  must 
have  paid  it  to  their  agents*  Collins  &  Brotb- 
er. I  negotiated  with  Hill  for  tbe  insurance. 
I  told  bim  about  tbe  mortgage  on  tbe  prop- 
erty. I  told  bim  tbere  was  otber  insurance 
on  it  I  think  tbe  bouse  was  unoccupied  at 
tbe  time  of  tbe  fire.  Tbere  were  negroes  liv- 
ing, yoo  may  say,  in  tbe  same  yard.  Tbere 
was  no  partition.  It  was  like  living  in  and 
occupying  tbe  bouse.  On  Wednesday  before 
the  fire  I  turned  tbe  negro  out,  because  she 
would  not  pay.  I  did  not  take  hold  of  ber 
and  turn  ber  out,  but  gave  her  notice  to  get 
out  On  Friday  before  tbe  fire  I  was  at  the 
office  of  Collins  &  Brotber,  and  stayed  tbere 
some  time.  They  knew  tbe  bouse  was  unoc- 
cupied. I  told  Bob  Collins  and  HUl  to  try 
and  get  somebody  in  it  That  I  thought  I 
would  have  somebody  in  it  Monday,  and  gave 
tbem  my  reasons.  That  Brooks  would  move 
the  furniture  out  when  I  came  back  Monday, 
and  he  had  a  party  be  thought  would  take  it, 
and  furnish  the  furniture.  Q.  Was  there 
anything  more  said  about  its  being  vacant,  as 
to  what  you  ought  to  do,  or  tbem?  A.  No» 
sb:.  Mr.  Keel  told  me—  I  don't  remember 
what  they  told  me.  I  says,  'Get  somebody 
in  it'  and  they  had  bad  charge  of  it  for  a 
long  time.  They  said,  *A11  right'  I  don't  re- 
member wbat  they  told  me.  I  said,  'Get 
somebody  in  it'  They  bad  charge  of  it  for 
a  long  time.  Q.  Who  did?  A.  Jud.  I  think 
be  got  $10  a  week  from  it,  renting  it  out  and 
keeping  it  up  like  an  agent  will  for  a  man. 
Q.  Now,  you  say  you  gave  tbem  notice  it  was 
vacant?  A.  They  knew  it  was  vacant  I 
talked  with  them  about  its  being  vacant  be- ' 
fore  I  left  I  told  tbem  that  I  thought  I 
would  have  a  tenant  Monday,  but,  if  I  did 
not,  to  help  me  get  one.  1  do  not  recollect 
what  they  said.  I  think  they  told  me  they 
would  do  their  best  They  gave  me  no  notice 
that  the  policy  would  be  canceled,  nor  did 
they  pay  me  any  money  for  tbe  unexpired 
term.  When  I  went  ott,  I  did  leave  this 
property  to  rent,  and  told  Jim  and  Bob  and 
Jud  Hill  te  rent  it  out  for  me.  They  were 
all  engaged  in  tbe  real-estate  business.  Q. 
Didn't  you  say,  upon  your  first  cross-exami- 
nation, that  you  returned  to  Macon  some- 
where between  three  and  four  weeks  before 
this  loss  occurred,  and  took  charge  of. the 
property  yourself,  and  took  it  out  of  Collins 
&  Brother's  hands?  A.  No,  sir;  I  don't 
know  that  I  took  it  out  of  their  bands;  but 
I  tried  to  rent  it  out  I  am  under  the  im- 
pression there  was  no  one  in  it  when  I  got 
here.  That  Collins  did  not  have  any  one  in 
it  and  I  put  some  one  in  it,  and  they  were  to 
pay  their  rent  in  advance,  and  did  not  and  I 
told  tbem  to  get  out  Wednesday,  I  think, 
before  tbe  fire.  Hie  written  portion  of  tbe 
policy  Is  in  Hill's  handwriting.   Tbe  mort- 
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gage  to  Tallman  waa  given  lyy  Mrs.  B.  E. 
Clay.  I  have  been  in  Collins  Brothel's  of- 
fice, and  saw  Hill  there  at^work.  and  Collins 
had  told  me  that  Hill  had  charge  of  this 
business,  had  charge  of  their  insurance  busi- 
ness; that  he  had  more  to  do  with  the  In- 
surance than  he  [Collins]  did.  I  think  I 
heard  both  Bob  and  W.  W.  Collins  say  this. 
Know  I  have  heard  Bob  say  so  time  and 
again  before  and  after  the  loss  occurred. 
Hill  has  done  business  in  the  presence  of  Col- 
lins about  the  property  with  me,  and  paid 
the  insurance  before  him  and  W.  W.  Collins, 
both;  and  I  have  talked  to  Hill  about  it  In 
their  presence.  His  business  was  with  Col- 
lins &  Brother,  and  he  generally  managed 
their  business.  I  think  both  the  Collinses 
were  present  when  we  were  talking  about  It, 
when  W.  W.  &  R.  S.  Collins  were  managing 
and  renting  out  for  me  the  property  under 
discussion.  I  think  they  had  charge  of  this 
property  at  the  time.  When  I  went  to  get 
this  insurance,  I  went  to  Hill,  and  told  him 
to  get  it  for  me.  Don't  remember  that  I  told 
him  what  company.  Am  under  the  impres- 
sion that  he  advised  me,  or  it  was  through 
his  influence  that  I  took  it  out  in  the  com- 
pany that  I  infiured  with,  though  I  generally 
left  it  with  them.  The  mortgage  on  the  prop- 
erly has  been  paid  off.  The  property  cov- 
ered by  the  mortgage  is  worth  fully  $15,000. 
I  think  the  original  amount  of  the  mortgage 
was  four  or  five  thousand  dollars,  and  was 
the  only  mortgage  on  the  property  that  I  re- 
member." Brooks  testified*  in  brief:  **The 
house  was  burned  about  half  past  twelve 
o'clock  on  the  night  of  September  6,  1891. 
The  top  of  the  house  was  just  falling  In  when 
I  got  to  the  fire,  and  we  could  see  through 
the  windows  that  the  house  contained  fur- 
'  niture.  The  house  and  its  contents  were  all 
destroyed.  At  the  instance  of  Mr.  Clay,  I 
procured  a  negro  man  to  stay  at  this  house 
at  night  I  cannot  say  that  he  stayed  there 
at  night  I  told  him  to  go  and  stay  there,  be- 
cause Mr.  Clay  asked  me  to  do  it  the  Friday 
before.  I  saw  the  man  every  morning,  com- 
ing from  the  direction  of  the  house.  I  can- 
not swear  that  he  went  there.  He  was  in 
my  employment  I  know  everything  was  in 
the  house  Friday  before  the  fire,  because  I 
saw  it  Whether  it  was  moved  out  between 
then  and  the  time  of  the  fire  I  do  not  know. 
I  lived  about  two  blodus  from  the  house.  I 
have  seen  the  boy  coming  from  there  every 
morning,  but  didnt  see  him  go  there  at 
night  for  I  was  busy.  I  never  saw  him  the 
night  of  the  fire.  When  I  saw  him  coming 
every  morning  from  that  direction,  he  was 
oomlng  to  my  house,  where  he  lived.  He 
was  almost  to  my  fence.  I  think  this  was  on 
Thursday  or  Friday  morning,  when  I  saw 
Urn  coming.  It  was  the  only  morning  that  I 
noticed  him.  I  did  not  give  him  a  key  with 
which  to  get  in  the  house,  and  do  not  know 
how  he  got  in.  Suppose  the  house  was 
dosed,  but  cannot  say.   Did  not  see  the  man 


the  night  of  the  fire,  and  not  until  tlie  next 
morning  at  breakfast  There  was  no  tenant 
in  the  house.  Had  moved  out  two  or  three 
days  before.  I  was  there  with  Mr.  Clay  on 
Friday,  and  saw  a  negro  woman  there.  Mr. 
Clay  instructed  me  to  get  some  one  to  take 
care  of  the  house  a  week  or  ten  days  before 
the  fire,  but  not  the  Friday  I  was  there  witli, 
him.  It  was  between  this  week  or  ten  days 
and  the  time  of  the  fire  that  I  saw  the 
woman  occupying  the  house." 

Hardeman,  Davis  &  Turner,  for  plaintiff  in 
error.  Dessau  &  Hodges  and  0.  L.  Bartlett; 
for  defendant  in  error. 

ATKINSON,  J.  The  ofllcial  report  states 
the  facts. 

1.  Courts  are  not  at  liberty  to  arbitrarily 
disregard  reasonable  limitations  Imposed  up- 
on the  liability  of  insurance  companies  under 
policies  of  insurance  by  stipuli^tions  and  con- 
ditions therein  expressed;  but  in  the  con- 
struction of  such  policies  and  such  condl- 
tion^  and  stipulations  the  courts  will  look 
through  the  whole  contract  to  the  real  inten- 
tion of  the  parties  at  the  time  of  the  execu- 
tion of  the  instrument,  and  give  to  It  such 
construction  as  will  impute  to  them  a  reason- 
able intendment  and  such  construction  as 
will  relieve  'againist  forfeitures,  if  that  con- 
struction be  consistent  with  the  general  in- 
tent expressed  in  the  policy.  Courts  will 
presume,  when  policies  of  insurance  are  is- 
.sued  by  insurance  companies,  and  they  ac- 
cept premiums  paid  therefor,  that  such  poli- 
cies are  issued  in  good  faith,  and  with  the  de- 
sign, upon  the  consideration  received,  to  af- 
ford to  the  assured  reasonable  inmiunlly  in 
case  of  loss.  If  the  condition  be  so  repug- 
nant to  the  stating  clause  of  insurance  as 
that  both  cannot  stand  together,  courts 
should  disregard  the  condition,  upon  the  idea 
that  it  wHl  not  be  presumed  that  the  insur- 
ance company  issues  a  policy  of  insurance 
with  an  Intention  never  to  become  liable 
thereon.  If  the  condition  impose  upon  the 
assured  a  duty  with  respect  to  the  thing  in- 
sured, that  duty  must  be  performed,  however 
slightiy  material  to  the  Interest  of  the  insur-  * 
er  its  performance  may  appear  to  be.  If  the 
condition  or  stipulation  impose  duties  which 
are  wholly  immaterial,  or  with  respect  to 
matters  which  are  wholly  irrelevant  the 
right  of  the  assured  would  not  be  affected 
by  a  nonperformance.  There  is  no  greater 
sanctity  and  no  more  mystery  about  a  con- 
tract of  insurance  than  any  other.  The  same 
rules  of  construction  apply  to  it  as  to  other 
contracts,  and  the  true  rule  for  their  inter- 
pretation may  be  stated  to  be  tliat  stipula- 
tions and  conditions  in  policies  of  insurance, 
like  those  in  all  other  contracts,  are  to  have 
a  reasonable  intendment  and  aiv  to  be  so 
construed,  if  possible,  as  to  avoid  forfeitures^ 
and  to  advance  the  beneficial  purposes  in- 
tended to  be  accomplished. 

2.  In  the  present  case  It  appears  from  an 
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Inspection  of  the  record  that  the  tigent  of  the 
Insarance  company  was  likewise  a  real-estate 
a^rent;  that  in  his  capacity  as  real-estate 
a^ent  he  had  charge  of  the  property  of  the 
assured.  At  the  request  of  the  assured,  he 
caused  a  policy  of  insurance  to  be  issued  by 
the  defendant  company,  of  which  he  was 
then  the  agent,  and  which  policy  of  Insur- 
acce  required  that  It  be  countersigned  by  the 
local  agent  before  it  should  become  valid. 
The  policy  was  In  fact  countersigned  by  the 
local  agent,  who  was  likewise  the  real-estate 
agent  having  in  charge  the  property  of  this 
plaintiff.  The  policy  contained  a  condition 
that  if  the  property  insured  should  become 
vacant  and  remiiln  vacant  and  unoccupied 
for  any  length  of  time  without  notice  to  or 
the  consent  of  the  company  Indorsed  in  writ- 
ing on  the  policy,  the  policy  should  become 
void.  No  written  consent  that  the  property 
may  remain  vacant  and  unoccupied  appears 
on  the  policy.  The  question,  th^n,  is,  did  the 
company  have  notice  that  the  properly  was 
vacant?  It  will  be  seen  that  it  is  not  requir- 
ed that  the  notice  of  the  vacancy  should  ap- 
pear In  writing  indorsed  on  the  policy,  but 
only  where  the  consent  of  the  company  is  re- 
lied upon  as  excusing  the  vacancy  of  the 
premises  is  this  required.  The  evidence 
demonstrates  that  the  local  agent  of  the  com- 
pany who  issued  this  policy  of  Insurance  and 
who  Joined  in  the  execution  of  the  contract 
of  Insurance  was  fully  advised  that  the  prop- 
erty \was  vacant  No  notice  by  implication 
Is  necessary  to  bring  home  to  him  the  sub- 
stantive fact  that  the  house  was  vacant  He 
had  express  knowledge  of  that  fact  He  was 
the  agent  of  the  company— its  alter  ego— 
with  respect  to  this  insurance,  and  notice  to 
him  must  be  held  to  be  notice  to  the  compa- 
ny. See  Insurance  Co.  v.  Wilkinson,  13  WalL 
234,  235.  The  policy  of  insurance  remained 
in  his  custody,  the  assured  being  temporarily 
absent  from  the  city,  untQ  after  the  loss. 
The  premiums  were  duly  paid  by  the  assur- 
ed and  accepted  by  the  company.  With  full 
knowledge  that  this  property  was  vacant 
they  permitted  the  insurance  to  remain  un- 
canceled, retained  the  premiums,  and,  after 
loss,  seek  to  be  absolved  from  liability  to  the 
assured.  The  allowance  of  such  a  defense 
would  be  a  gross  fraud  upon  the  assured.  In 
such  a  case  the  right  of  the  insurance  com- 
pany is,  upon  notice  of  a  breach  of  the  condi- 
tion, immediately  to  cancel  the  policy  and 
terminate  the  contract  of  insurance.  If,  not- 
withstanding the  breach  of  condition,  it  per- 
mits the  policy  of  insurance  to  stand,  and 
thereafter  receive  or  retain  premiums  al- 
ready received,  it  will  be  held  to  have  waived 
the  breach  of  condition.  Such  an  interpre- 
tation is  consistent  with  the  principles  of 
law  consonant  with  the  doctrines  of  sound 
morality,  and  gives  to  each  of  the  parties  the 
full  benefit  of  the  condition  expressed  in  the 
policy. 


8.  There  was  likewise  in  the  policy  of  in- 
surance a  condition  to  the  effect  "that  if  the 
property  insured  Is  mortgaged  or  otherwise 
incumbered,  either  prior  or  subsequent  to 
the.  date  thereof,  without  the  consent  of  this 
cpmpany  written  thereon,"  the  same  should 
be  void.  It  appears  that  at  the  time  the  ap- 
plication for  insurance  was  made  informa- 
tion was  given  to  the  clerk  in  the  office'  of 
the  local  agent  by  and  through  whom  the  In- 
surance was  effected  that  a  mortgage  actual- 
ly existed  upon  the  property.  According  to 
the  testim<Hiy  of  the  plaintiff  (and  this  is 
not  disputed),  he  was  informed  by  the  local 
agent  that  the  particular  clerk  in  question 
was  the  one  who  had  charge  of  the  insur- 
ance business.  It  was  his  duty  to  obtain 
the  very  Information  imparted  to  him  by  the 
assured,  and  with  this  information  the  com- 
pany, through  Its  agent  issued  the  policy  up- 
on which  this  action  was  brought  To  allow 
the  company  to  defeat  a  recovery  by  simply 
shewing  that  a  mortgage  existed  upon  the 
property  at  the  time  the  insurance  was  ef- 
fected would  be  to  impute  to  it  a  deliberate 
purpose  to  defraud  the  assured.  It  would 
be  to  permit  the  company  to  say  to  the  as- 
sured: "We  had  no  Intention  of  insuring 
your  property  in  the  first  instance.  The  pol- 
icy of  insurance  is  a  false  token,  by  means 
of  which  we  have  obtained  your  money  in 
payment  of  premiums.  We  received  and  re- 
tain the  money  with  no  intention  of  afford- 
ing to  you  the  Immunity  from  loss  which  you 
had  a  right  to  expect  the  policy  would  af- 
ford." Courts  wiU  not  in  such  a  case,  im- 
pute a  fraudulent  purpose  to  the  Insurance 
company  in  the  execution  of  Its  contract  but 
will  rather  presume  that  the  policy  was  is- 
sued in  good  faith,  and  with  an  honest  pur- 
pose to  afford  to  the  assured  immunity 
against  loss  as  stipulated  therein.  It  will  be 
presumed  conclusively  when,  with  knowl- 
edge that  there  was  a  nuHrtgage  upon  the 
property,  it  nevertheless  Issued  the  insur- 
ance, and  accepted  the  premiums,  that  it  in- 
tended to  waive  the  condition  In  question, 
and  which  would  have  the  effect  otherwise 
to  render  the  policy  void.  In  such  a  case, 
if  the  company  intend  afterwards*  to  Insist 
that  the  condition  is  a  vaUd  one,  it  should 
refuse,  in  the  first  instance,  to  issue  the  poli- 
cy, or,  having  Issued  it  It  should  exercise  its 
right  of  cancellation  before  a  loss;  and,  fail- 
ing this,  it  is  estopped  to  rely  upon  the 
breach  of  condition.  It  would  have  no  right 
so  to  deal  with  the  assured  as  to  lead  him  to 
believe  that  his  property  was  in  fact  insur- 
ed, when  the  policy,  according  to  its  conten- 
tion, was  really  void. 

4.  According  to  the  view  we  take  of  the 
evidence  submitted  in  this  case,  there  was 
sufficient  evidence  to  require  its  submission 
to  a  Jury,  and  the  court  erred  in  granting  a 
nonsuit  Let  the  judgment  of  the  court  be- 
low be  reversed. 
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NEWTON  et  al.  v.  FBRRILL,  Ordinary. 
(Supreme  Cktort  of  Georgia.  March  2S,  1880.) 
FBXCB8—E1.VCT10N8— Adoption  of  StooK  Law, 

There  Is  no  law  authorising  an  election  up- 
on the  question  of  "fence  or  no  fence"  to  be 
held  in  any  connty  of  this  state,  or  in  any  mili- 
tia district  thereof,  after  an  election  upon  that 
question,  already  held  in  and  for  such  county, 
has  resulted  in  favor  of  "no  fence."  After  the 
establishment  of  the  "stock  law"  in  a  given 
county  or  militia  district,  the  law  does  not  con- 
template a  reatoration  of  the  pre-existing  status 
as  to  fences  by  the  holding  of  further  elections. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Chatham  coun- 
ty;  R.  Falllgant,  Judge. 

Application  for  mandamus  by  D.  0.  New- 
ton and  others  against  Hampton  L.  Fdrrill, 
ordinary.  Application  denied,  and  plaintiffii 
bring  error.     Affirmed. 

G.  H.  Miller,  Seabrook  &  Morgan,  and  D. 
H.  Chirk,  for  plaintiffs  In  error.  Saussy  & 
Saussy  and  Garrard,  Meldrim  &  Newman, 
for  defendant  In  error. 

LUMPKIN,  J.  An  election  upon  the  ques- 
tion of  "fence  or  no  fence"  was  held  in 
Chatham  connty,  resulting  In  favor  of  "no 
fence,"  and  therefore  establishing  in  that 
county  what  is  familiarly  known  as  the 
"stock  law."  Afterwards  a  petition  was 
presented  to  the  ordinary  by  certain  free- 
holders of  the  Eighth  district  of  that  county 
for  an  election  on  the  same  question  In  that 
district  The  ordinary  declined  to  entertain 
or  to  act  upon  the  petition;  and,  on  man- 
damus proceedings  to  compel  him  to  do  so, 
hlB  decision  was  sustained.  The  ordinary 
was  right,  and  the  Judge  of  the  superior 
court  correctly  so  held.  We  bare  examined 
all  the  statutes  of  this  state  relating  to  elec- 
tions upon  the  fence  question,  and  it  is  evident 
upon  their  face  that  the  "stock  law"  is  regard- 
ed as  a  beneficial  measure;  and  it  is  accord- 
ingly provided  that,  where  once  an  election 
has  resulted  adversely  to  the  establishment 
of  the  "stock  law,"  there  may,  under  speci- 
fied restrictions  and  conditions,  be  other  and 
subsequent  elections  to  enable  the  people 
.  to  obtain  the  benefit  of  that  law;  but,  when- 
ever an  election  has  been  declared  in  favor 
of  "no  fence,"  there  is  no  proyision  in  any 
of  the  statutes  for  an  election  to  be  there- 
after held  upon  the  fence  question.  In  other 
words,  the  plain  meaning  of  all  the  legisla- 
tive declarations  upon  the  subject  is  that 
"no  fence"  or  the  "stock  law,"  when  once 
established,  shaU  be  permanent,  and  not 
thereafter  subject  to  change.  It  is  true  that 
the  law  does  provide  that  there  may  be.  In 
any  militia  district,  an  election  upon  this 
question  in  order  to  obtain  the  benefit  of  the 
"stock  law";  but,  manifestly,  this  provision 
cannot  be  available  when  there  has  already 
been  a  county  election  upon  the  question  re- 
sulting in  favor  of  "no  fence,"  thus  settling 
the  matter  finally  and  definitely  as  to  the 


whole  county,  and,  of  course,  as  to  each  and 
every  militia  district  thereof.  Under  the  old 
system  existing  in  this  state  before  any  of 
the  statutes  above  referred  to  were  aiacted, 
every  landowner  was  required  to  inclose 
with  fences,  possessing  given  requisites,  all 
portions  of  his  lands  from  which  he  desired 
to  exclude  the  stock  of  his  neighbors.  In 
view  of  the  fact  that  keeping  up  fences  in- 
volved great  expense,  the  legislature,  by 
passing  the  acts  in  question,  opened  np  the 
way  for  a  gradual  introduction  of  the  "stock 
law,"  by  providing  for  legaUy  conducted 
elections  upon  the  question.  It  is  evident 
that,  when  fences  are  once  abolished.  It 
would  be  exceedingly  burdensome.  If  not  en- 
tirely impracticable,  to  restore  them;  and 
hence  the  legislature,  in  effect,  said  that  the 
people  of  a  given  county,  or  even  of  a  mili- 
tia district,  might  have  an  opportunity  of 
obtaining  the  "stock  law."  Failing  in  the 
first  instance,  they  might  have  another, 
and  still  another,  and  so  on;  but,  when 
once  this  new  law  went  into  effect,  there 
should  be  no  further  change  in  the  status. 
So,  after  the  adoption  in  Chatham  of  the 
"stock  law"  for  the  whole  connty,  there 
could  be  no  subsequent  election  in  any  one 
or  more  militia  districts  of  that  county  for 
the  purpose  of  restoring  fences.  This  Is 
true,  not  only  because  there  is  no  provision 
of  law  authorizing  such  an  election,  but  for 
the  reason  that  a  reopening  of  the  fence 
question  after  it  had  once  been  definitely  and 
finally  determined  by  popular  vote  in  favor  of 
"no  fence"  would  be  contrary  to  public  policy, 
as  above  shown.    Judgment  affirmed. 


(98  Oa.  219) 
BATEMAN  v.  SMITH  GIN  CO. 
(Supreme  Court  of  Greorgia.    March  23, 1896.) 
Pbactics  BsroRB  Justice— Want  of  Prosecution 

— DiSMISSAl* 

Where  a  caae,  on  the  appeal  in  a  justice's 
court,  was  called  for  trial,  and  the  plainttfiF  did 
not  appear,  it  was  the  right  of  the  defendant  to 
move  to  dismiss  the  case  for  want  of  prosecu- 
tioxu  but  not  to  proceed  to  trial,  and  obtain  a 
verdict  in  his  own  favor,  there  being  no  plea  of 
set-^ff  or  other  defense  in  the  nature  of  a  cross 
action  against  the  plaintiff, 
(Syllabus  by  the-  Court.) 

Brror  from  superior  court,  Houston  connty; 
John  I4.  Harrteman,  Judge. 

Action  by  the  Smith  Gin  Company  against 
O.  C.  Bateman.  From  a  judgment  of  the  so- 
perior  oo«irt»  levening  a  judgment  in  favor  of 
defendant  in  justice's  court,  defendsint  brfaigs 
error.    Affirmed. 


M.  G.  Bayne,  for  plaintiff  in  error. 
Mathews,  for  defendant  in  error. 


H.  A. 


LUMPKIN,  J.  The  plahitiff  below  recov- 
ered a  judgment  against  Bateman  In  a  jus* 
tice*s  court,  from  which  he  enta?ed  an  appeal 
to  a  jury  in  the  same  court  When  the  case 
was  called  for  trial  on  the  appeal,  the  i^laintiff 
(for  reasons  not  necessary  to  be  stated)  fiailed 
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to  appear,  and  thereupon  the  Justice  allowed 
counsel  for  Bateman  lo  submit  the  case  to  a 
Jury,  and  take  a  verdict  in  his  favor.  The 
plaintiff  then  sued  out  a  certiorari  ip  the  su- 
perior court,  alleging  that  the  Justice  erred  in 
allowing  the  case  to  take  this  direction,  and  in 
not  dismissing  It  for  want  of  prosecution.  Up- 
on hearing  the  certiorari,  the  superior  court 
ordered  that  the  case  be  remanded  to  the  Jus* 
tice'8  court,  that  the  verdict  be  set  aside,  and 
the  case  reinstated  for  trial  before  a  Jury  in 
that  court  We  think  the  Judgment  of  the  su- 
perior court  was  exactly  proper  and  correct 
There  is  no  law  or  rule  of  practice,  of  which 
we  have  any  knowledge,  under  which  the 
course  pursued  in  this  case  in  the  Justice's 
court  can  be  upheld.  Where  a  plaintiff  fidls 
to  appear  and  prosecute  his  case,  it  is,  of 
course,  the  right  of  the  defendant  to  move  to 
have  the  same  dismissed  for  want  of  prosecu- 
tion; and  this  is  the  only  proper  course  to  be 
pursued.  Unless  there  has  been  filed  a  plea  of 
set-off,  or  y)me  other  defense  In  the  nature 
of  a  cross  action  against  the  plaintiff.  In  that 
event  it  might  be  the  right  of  the  defendant 
to  proceed  to  prove  his  counterclaim,  and  take 
Judgment  thereon;  but  even  then  the  merits 
of  the  plaintifTs  cause  of  action  would  not  be 
affected  by  the  rendition  of  a  Judgment  in  the 
defendant's  favor  upon  his  counterclaim.  It 
does  not  appear  from  the  record  now  before 
us,  however,  that  there  was  any  such  plea  or 
d^ense  in  the  present  case;  and,  consequent- 
ly, allowing  the  defendant  to  enter  upon  a  trial 
in  the  absence  of  the  plaintiff  appears  to  have 
been  naked  and  palpable  error.  In  principle, 
the  question  with  which  we  are  now  dealing 
is  settled  and  controlled  by  the  decisions  of 
this  court  in  Wade  v.  Wisenant,  86  Ga.  482, 
12  S.  E.  645,  and  Morris  v.  Murphey,  05  Ga. 
307,  22  a  E.  635.  And  see,  also,  Burdell  y. 
Blaln,  66  Ga.  160.    Judgment  affirmed. 


(98  Ga.  240) 

SMITH  V.  EQUITABLE  MOBTG.  00. 

(Supreme  Court  of  Georgia.    Mardi  23, 1806.) 

PRACTIOB  Iir  BCPBBIOR    CoURT  —  MOTIONS  —  SaLB 

UKDBR  Ex BOUTTON— Summary  Evictioh. 

1.  The  superior  court  is  a  court  of  record,  and 
an  motions  or  petitioDS  therein  for  any  affirma- 
tive xcJief  extending  beyond  that  covered  by  a 
Judgment  or  decree  rendered  in  a  cause  pending 
in  such  court,  certainly  where  the  relief  sought 
la  against  a  person  not  a  party  to  the  record, 
must  be  reduced  to  writing,  and  entered  upon 
the  motion  docket,  and  that  person  is  entitled 
to  notice  before  anv  judgment  upon  such  mo- 
tion can  be  rendered  against  him. 

2.  Under  section  3651  of  the  Code,  no  person 
other  than  the  defendant,  his  heirs,  or  their 
tenants  or  assignees  since  the  judgment  can  be 
summarily  evicted  from  land  by  virtue  of  a 
sale  under  execution; 

(Syllabus  by  the  Oourt) 

Error  from  superior  court,  Crawford  county; 
John  L.  Hardeman,  Judge. 

Action  by  the  Equitable  Mortgage  Company 
against  Nancy  M.  Smith.  Judgment  for  plain- 
tiff.    Defendant  brings  error.    Beversed. 


The  following  is  the  official  report: 
An  oral  motion  was  made  in  the  superior 
court  for  the  following  order:  "It  appearing 
to  the  court  that  on  the  first  Tuesday  in  June, 
1804,  the  sherifiC  of  said  county  of  Crawford 
exposed  for  sale,  after  duly  advertising  the 
same,  and  did  on  said  day  sell,  the  foUowlug 
property,  to  wit,  all  that  tract  or  parcel  of  land 
lying  and  being  in  the  First  district  of  said 
county,  and  being  whole  lots  numbers  181  and 
182,  and  20  acres  in  the  northwest  corner  of 
lot  number  183,  consisting  of  425  acres,  more 
or  less,  being  a  portion  of  T.  F.  Gibson's  plan- 
tation In  said  district;  and  at  the  time  of  ,sald 
sale  Nancy  M.  Smith  was  In  possession  of  said 
land,  by  virtue  of  some  contract  of  sale  with 
the  said  defendant,  and  refuses  to  give  posses- 
sion of  the  same  to  the  Equitable  Mortgage 
Co.,  who  were  the  purchasers  at  the  said 
sale;  and  that  the  said  piurchasers  have  failed 
to  make  application  for  possession  until  the 
term  of  the  court  following  said  sale,  and  un- 
til the  sheriff,  K.  P.  Lowe,  had  gone  out  of 
office:  Wherefore,  It  Is  ordered  that  the  sher- 
iff of  said  county  of  Crawford  proceed  to 
put  the  said  Equitable  Mortgage  Co.,  their 
agents  or  attorneys,  in  possession  of  said  land, 
and  by  disposse^ing  said  Nancy  M.  Smith, 
her  agents,  tenants,  or  assigns,  or  the  said  M. 
M.  Evans,  her  agents,  tenants,  or  assigns,  aft- 
er twenty  days*  notice."  The  attorney  of 
Nancy  M.  Smith,  being  present,  objected  to 
the  passing  of  said  order,  because  Nancy  M. 
Smith  did  not  hold  under  M.  M.  Evans  by  any 
contract  or  deed  since  the  judgment,  but  held 
adversely  to  said  M.  B£.  Evans.  There  was  no 
petition  in  writing  foi  said  order.  It  was  not 
docketed,  and  no  notice  given  to  said  Nancy 
M.  Smith  or  he:;  tenants  of  Intention  to  apply 
for  the  order.  The  oourt  overruled  the  objec- 
tion, and  passed  the  order.  Nancy  M.  Smith 
excepted. 

B.  D.  Smith  and  J.  H.  Hall,  for  plaintiff  in 
error.     M.  G.  Bayne,  for  defendant  in  error. 

ATKINSON,  J.  The  official  report  in  this 
case  states  the  facts.  A  motion  made  during 
the  progress  ot  a  case  for  the  allowance  of  any 
privilege  or  the  adjudication  of  any  right 
which  may  fall  within  the  pleadings  of  a 
cause  pending  in  the  superior  court  may  be 
made  orally,  as  well  as  in  writing;  and,  if  the 
Judgment  of  the  court  pronounced  upon  such 
motion  be  registered  upon  the  minutes  of  the 
court,  this  will  suffice  to  sustain  the  judgment 
But  where  it  is  sought  to  invoke  the  powers 
of  the  court  torching  matters  which  lie  out- 
side the  pleadings,  though  in  some  sense  per- 
tinent to  the  cause,  the  court  can  acquire  ju- 
risdiction for  that  purpose  only  through  the 
means  of  a  written  application  or  motion  for 
the  relief  desired;  and  this  is  true  whether 
such  collateral  matter  be  between  the  same 
parties  who  are  at  issue  upon  the  main  case, 
or  be  between  one  of  the  parties  to  the  main 
case,  and  a  stranger  to  the  record.  It  is  es- 
sential to  the  validity  of  a  judgment  rendered 
upon  such  a  motion  that  the  person  to  be  af- 
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fected  thereby  should  haye  notice  of  the  ap- 
plication, and  an  opportunity  to  be  heard  upon 
It  The  necessity  for  a  strict  observance  of 
these  rules  is  well  illustrated  in  the  facts  of 
the  present  case.  In  this  case  a  piece  of  prop- 
erty was  exposed  for  sale  under  an  execution, 
and  sold.  At  the  term  of  the  superior  court 
next  ensuing  the  sale,  oral  application  was 
made  during  the  term  to  the  presiding  Judge 
for  an  order  directing  the  eviction  of  one  who 
was  a  stranger  to  the  record  in  the  case,  and 
who  does  not  appear,  from  the  language  of  the 
order  itself,  to  be  liable  to  eviction  under  this 
summary  proceeding;  for,  under  section  3651 
of  the  Code,  no  person  other  than  the  defend- 
ant, his  heirs  or  thehr  tenants  or  assignees 
since  the  judgment,  can  be  summarily  evicted 
from  the  land  by  virtue  of  an  execution  sale 
thereof.  No  motion  was  made  of  which  the 
party  to  be  affected  by  it  had  notice;  and  yet 
the  court,  without  getting  Jurisdiction  of  this 
person,  was  asked  to  proceed  against  her,  in 
the  face  of  the  plain  and  manifest  provision 
of  the  Code  which  protected  her  possession 
against  summary  Judicial  invasion.  We  doubt 
not,  had  the  court,  under  rule  46  of  the  supe- 
rior court,  required  this  motion  to  be  reduced 
to  writing,  required  it  to  be  served  upon  the 
party  to  be  affected  by  it,  required  it  to  be 
placed  upon  the  docket  in  accordance  with 
paragraph  5  of  section  267  of  the  Code,  this 
plaintiff  in  error  could  have  shown  satisfac- 
tory reason  against  her  dispossession.  At 
least,  she  would  have  had  the  opportunity  to 
make  the  showing,  and  the  court  would  have 
had  such  Jurisdiction  of  her  person  as  would 
have  enabled  ^Jtn  to  render  a  valid  decree  in 
the  premises.    Judgment  reversed. 


(98  Ga.  202) 

STEWART  V.  STATE. 

(Supreme  Court  of  Oeorgia.    March  28, 1896.) 

CSBTIOBABI  —  NbW  TbIALS  —  POWBB   TO    QbANT  — 

City  Coobts. 

1.  The  writ  of  certiorari  lies  from  all  in- 
ferior judicatories,  but  the  power  to  grant  new 
trials  is  confined  to  the  superior  courts  and  the 
city  courts  specified  in  and  described  by  para- 
graph 5,  S  4,  art.  6,  -kf  the  constitution  of  this 
state. 

2.  Courts  established  upon  the  recommenda- 
tion of  grand  juries  under  the  provisions  of  the 
act  of  October  19,  1891,  as  amended  by  the  act 
of  December  23,  1892,  are  not  "city  courts," 
within  the  description  of  such  courts  as  ex- 
pressed in  the  language,  "and  such  other  like 
courts  as  may  be  hereafter  established  in  other 
cities,"  employed  in  the  section  of  the  constitu- 
tion above  cited. 

3.  The  refusal  by  the  judge  of  the  superior 
court  to  entertain  an  application  for  a  writ  of 
certiorari  upon  the  sole  ground  that  in  a  court 
of  the  character  indicated  at  the  beginning  of 
the  preceding  note  a  motion  for  a  new  trial  nad 
not  been  first  made  was  error. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Jackson  coun- 
ty; N.  L.  Hutchins,  Judge. 

W.  M.  Stewart  was  convicted  of  a  criminal 
offense  in  a  city  court,  and  filed  a  petition 


for  certloraxi  to  the  superior  court,  which 
was  refused,  and  he  brings  error.    Reversed. 

The  following  is  the  official  report:  < 

Stewai^  was  tried  by  jury  in  the  city  court 
of  Jackson  county,  for  abandoning  his  child, 
and  was  found  guilty.  He  presented  his  pe- 
tition for  certiorari  to  the  Judge  of  the  su- 
perior court,  alleging  that  the  verdict  was 
contrary  to  law,  evidence,  etc.,  and  assigning 
error  upon  the  charge  of  the  trial  Judge. 
The  Judge  of  the  superior  court  refused  to 
grant  the  certiorari,  on  the  ground  that  a 
motion  for  a  new  trial  should  have  been 
made  and  determined  by  the  Judge  of  the 
city  court  before  the  petition  for  certiorari 
was  sued  out.  To  this  ruling  defendant  ex- 
cepted. 

E.  0.  Armistead,  for  plaintiff  In  error.  B. 
B.  Russell,  SoL  Gen.,  for  the  State. 

ATKINSON,  J.  L  The  City  court  for  Jack- 
son  county  Is  neither  established  eo  nomine 
by  the  constitution  of  this  state,  nor  has 
there  been  a  special  act  of  the  legislature  es- 
tablishing that  court  We  must  therefore 
refer  the  fact  of  its  existence  to  the  act  of 
the  general  assembly  approved  October  19, 
1891  (Acts  1890-91,  voL  1,  p.  96),  It  being  en- 
titled "An  act  to  establish  city  courts  In 
counties  having  a  population  of  fifteen  thou- 
sand or  more  where  the  same  do  not  now  ex- 
ist, upon  the  recommendation  of  the  grand 
Juries  of  said  counties;  to  define  the  pow- 
ers, mode  of  selecting  officers  and  Jurisdic- 
tion of  the  same,  and  for  other  purposes," 
as  amended  by  the  act  approved  December 
23,  1892  (Acts  1892,  p.  107),  by  which  It  la 
provided  that  the  power  to  establish  such 
courts  should  be  extended  to  the  grand  ju- 
ries of  counties  having  a  population  of  10,- 
000.  The  plaintiff  In  error,  having  been  In- 
dicted and  convicted  in  the  city  court  of 
Jackson  county,  filed  a  petition  for  certiorari 
to  the  superior  court  of  that  county,  which 
was  refused  upon  the  special  ground  that  he 
had  not  first  moved  for  a  new  trial  In  the 
city  court  of  Jackson  county;  the  circuit 
Judge  holding  that  until  this  was  done,  and 
the  motion  for  a  new  trial  disposed  of,  the 
plaintiff  in  error  was  not  entitled  to  a  writ 
of  certiorari.  The  question  Is  whether,  in 
this  class  of  courts,  the  plaintiff  in  error  had 
the  right  to  take  his  case  by  writ  of  certio- 
rari to  the  superior  court  for  review,  with- 
out first  having  moved  for  a  new  trial  In 
the  city  court  We  think  he  was  entitled 
to  have  his  petition  for  certiorari  consider- 
ed. A  city  court  of  the  character  described 
by  and  established  under  the  acts  above 
referred  to  is  essentially  an  inferior  Judica- 
tory, and  the  express  power  is  conferred  by 
the  constitution  of  this  state  upon  the  supe- 
rior court  to  correct  errors  of  inferior  Ju- 
dicatories by  writ  of  certiorari.  See  para- 
graph 5, 1  4,  art  6  (Code,  |  6143).  When  this 
power  was  conferred,  the  law  impliedly  im- 
posed a  duty  upon  the  superior  courts  to 
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exercise  it*  and  therefore  the  ifv^rlt  of  cer- 
tiorari was  a  remedy  to  which  the  plaintiff 
in  error  was  entitled.  We  do  not  think  the 
superior  court,  or  the  legislatnret  for  that 
matter,  by  express  enactment,  could  lawful- 
ly impose  upon  the  exercise  of  this  right  of 
review  from  such  courts  the  condition  that 
parties  dissatisfied  with  Judgments  therep- 
in  should  first  move  for  a  new  trial,  for  the 
reason  that,  city  courts  of  that  character 
having  no  power  to  grant  new  trials,  the 
constitutional  right  to  the  writ  of  certiorari 
could  not  lawfully  be  burdened  with  the  ob- 
ligation upon  the  part  of  suitors  to  seek 
in  a  city  court  a  relief  which  that  court  had 
no  constitutional  power  to  grant  Its  judg- 
ment  In  the  first  instance  is  a  final  Judgment 
of  an  inferior  Judicatory,  and  it  is  from  such 
Judgments  alone  that  the  writ  of  certiorari 
Ues. 

2.  The  power  to  grant  new  trials  is  con- 
fined by  the  constitution  of  this  state  (see 
paragraph  6,  S  4«  art.  6)  to  the  superior 
courts  and  such  city  courts  as  are  recog- 
nized as  city  courts  by  the  terms  of  the  con- 
stitution itself.  We  do  not  think  that  courts 
such  as  are  authorized  to  be  established  by 
the  legislative  enactments  above  referred  to 
are  city  courts  within  the  meaning  of  that 
term  as  employed  in  the  constitutional  provi- 
sion above  mentioned,  which  reads  as  fol- 
lows: "The  general  assembly  may  provide 
for  an  appeal  from  one  Jury  in  the  superior 
and  city  courts  to  another,  and  the  said 
courts  may  grant  new  trials  on  legal 
gi*ounds.''  It  will  be  observed  that  it  speaks 
of  those  courts  as  the  superior  and  city 
courts,  and  when  we  come  to  inquire  what 
clt5'  courts  are  embraced  in  the  provisions  of 
that  clause-  of  the  constitution,  we  look  else- 
where in  the  same  instrument  for  a  defini- 
tion of  the  term  "the  city  courts."  We  find 
only  one  reference  to  city  courts  in  the  con- 
stitution, and  the  city  courts  there  mention- 
ed are  those  of  the  city  of  Atlanta  and  Sa- 
vannah, "and  such  other  like  courts  as  may 
be  hereafter  established  in  other  cities." 
Hence,  when  we  find  the  power  to  grant  new 
trials  limited  to  the  city  courts  and  the  su- 
perior courts,  and  we  find  an  express  recog- 
nition of  a  certain  class  of  city  courts  in  the 
constitution,  we  are  forced  to  the  conclu- 
sion that  the  exercise  of  this  power  was 
limited  by  the -constitution  to  the  city  courts 
thus  expressly  recognized.  The  power  to 
grant  new  trials  is  not  one  of  those  powers 
incident  to  courts  generally,  but  it  is  such  a 
power  as  can  be  exercised  only  by  those 
courts  upon  which  the  power  is  expressly 
conferred  by  the  constitution.  Had  the  con- 
stitution been  silent  upon  the  subject  of 
new  trials,  the  general  assembly  would  have 
had  power  to  authorize  the  granting  of  new 
trials  in  any  courts  within  this  state;  but 
where  it  undertakes  to  enumerate  and  de- 
scribe the  courts  which  shall  exercise  the 
special  power  of  granting  new  trials,  that 
enumeration  and  description  is  exhaustive^ 


and  the  legislature  cannot  thereafter  enlarge 
the  list;  and  this  upon  the  familiar  princi- 
ple, "Bxpressio  unius  est  exdusio  alterius." 
Upon  the  application  of  this  general  rule  of 
constitutional  construction,  see  White  v. 
Clements,  39  Ga.  232;  especially  that  portion, 
of  opinion  appearing  on  pages  265  and  266.' 
In  addition  to  the  city  courts  of  Atlanta  and 
Savannah,  which  are  recognized  by  n^me, 
the  constitution,  by  description,  extends  this 
power  to  certain  other  city  courts;  and  the 
courts  to  which  such  power  is  thus  extend- 
ed %re  expressly  "such  other  like  courts  as 
may  be  hereafter  established  in  other  cities/' 
Two  things  are  essential  to  the  establish- 
ment of  a  court  which  will  meet  the  require- 
ment of  the  constitution  In  this  respect.  It 
must  be  a  court  modeled  substantially  upon 
the  plan  of  the  city  courts  of  Atlanta  and 
Savannah  as  they  existed  in  those  cities  at 
the  time  of  the  adoption  of  the  constitution. 
Identity  in  the  minor  details  of  practice,  pro* 
cedure,  or  Jurisdiction  is  not  required  if  in, 
those  respects  they  be  substantially  similar 
to  the  courts  above  referred  to;  but  to  the 
creation  of  such  a  court  it  is  absolutely  in- 
dispensable that  it  be  given  a  situs  within 
the  limits  of  an  incorporated  city.  If  it  be 
located  by  the  legislative  act  creating  the 
court  within  an  incorporated  city,  the  legis- 
latiure  may  confer  upon  it  such  Jurisdiction 
beyond  the  limits  of  the  city  within  the  ^ 
county  as  it  may  deem  proper,  but  by  the 
express  language  of  the  constitution  it  must 
be  located  within  the  corporate  limits  of  a 
city.  The  mere  fact  that  there  may  be  an 
incorporated  city  within  the  limits  of  sk 
county  for  which  one  of  the  courts  of  the 
character  now  under  review  Is  created  does 
not  make  it  a  city  court  within  the  meaning  of 
this  constitutional  provision.  There  may  be  a- 
half  dozen  different  Incorporated  cities  in  one 
county.  The  legislature  would  have  the  pow- 
er to  create  witlUn  the  limits  of  each  of 
such  incorporated  cities,  if  it  saw  proper  to 
do  so,  a  city  court  which  would  meet  all 
of  the  requirements  of  the  provision  of  the 
constitution  now  under  consideration;  but» 
In  order  to  the  creation  of  such  courts,  the 
act  creating  them  must  locate  them  within 
the  corporate  limits  of  a  city.  The  act  un- 
der which  the  city  court  for  Jackson  county 
was  created  is  a  general  law  authorizing  the 
creation  of  city  courts  in  counties  having  a 
population  of  10,000  or  upward,  upon  the 
recommendation  of  the  grand  Juries,  and 
this  without  reference  to  the  existence  or 
nonexistence  of  even  an  incorporated  town 
or  village  within  the  limits  of  such  counties. 
The  constitutional  convention,  in  dealing 
with  this  subject,  we  doubt  not,  acted  ad- 
visedly. There  was  wisdom  in  the  limita- 
tion imposed  upon  the  power  of  the  general 
assembly  to  create  indiscriminately  courts  of 
the  character  now  under  review.  In  cities 
where  there  is  a  considerable  population,  and 
a  considerable  volume  of  business  resulting 
from  mercantile  and  other  transactions,  and 
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which  would  largely  contilbtite  to  the  main- 
tenance of  snch  an  institution,  the  expense 
of  the  court,  as  compared  with  its  public 
utility,  would  not  be  so  severely  felt  by  those 
who  were  called  upon  to  support  it  as  if  tt 
existed  in  more  sparsely  settled  communi- 
ties, where  there  was  less  litigation.  The 
legislature,  in  the  exercise  of  the  broad  pow- 
er conferred  upon  it  by  paragraph  1,  S  1> 
art  6,  of  the  constitution  (Code,  S  5128), 
may  create  such  courts  in  all  the  counties  in 
the  state,  and  as  many  of  them  as  it  sees 
proper,  but'  it  cannot  confer  upon  «uch 
courts  the  power  to  grant  new  trials,  unless 
it  complies  with  the  constitutional  require- 
ment that  such  courts  should  be  located  In 
cities.  It  may  confer  upon  such  courts  any 
jurisdiction  not  limited  by  the  constitution 
to  other  courts.  As  to  such  matters  of  Ju- 
risdiction, the  constitutional  convention  hav- 
ing itself  made  an  explicit  declaration,  will 
be  presumed,  by  having  conferred  the  right 
upon  certain  courts  to  grant  new  trials,  to 
have  denied  to  the  legislature  the  power  to 
confer  a  similar  jurisdiction  upon  any  oth- 
er class  of  courts. 

3.  The  circuit  judge  having  declined  to 
consider  the  application  for  certiorari,  as 
we  think,  improperly,  placing  his  refusal  up- 
on a  ground  not  involving  the  merits  of  the 
^  plaintifTs  case,  we  will  not  scrutinize  close-, 
ly  or  critically  the  petition  for  certiorari 
with  a  view  of  determining  whether  or  not 
the  conclusion  reached  by  him  was  right,  al- 
though assigning  a  wrong  reason  therefor. 
On  the  contrary,  we  think  it  safer  and  bet- 
ter that  he  should  first  be  called  upon  to 
exercise  the  original  jurisdiction  conferred 
upon  him  by  law  in  the  premises.  Let  the 
judgment  of  the  court  below  be  reversed. 


(96  Oa.  236) 

HBRRINGTON,  Deputy  Sheriff,  v.  BLOCK 

et  sL 

(Supreme  Court  of  Georgia.    March  23, 1806.) 

ExBOUTioN— Stat  Pbndino  Cbrtiobabi. 

Where  there  is  pending  in  the  superior 
court  a  certiorari  from  a  city  court  directly  in- 
volving the  validity  of  a  judgment  for  money, 
rendered  by  the  latter  court,  and  the  sheriff  is 
seeking  to  enforce,  by  levy  and  sale,  an  execu- 
tion issued  thereon,  the  judge  of  the  superior 
<^urt  may,  upon  a  proper  application,  pass  an 
order  directing  the  officer  to  suspend  all  fur- 
ther proceedings  upon  such  execution  until  aft- 
er the  trial  of  the  certiorari,  and  the  determina- 
tion therein  of  the  questions  made  with  refer- 
ence to  the  validity  of  such  judgment. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Bibb  county; 
John  L.  Hardeman,  Judge. 

Application  by  A.  &  N.  M.  Block  for  an  or- 
der to  L.  B.  Herrington,  depu^  sheriff,  to 
stay  the  enforcement  of  an  execution.  From 
an  order  granting  the  petition,  defendant 
brings  error.     Affirmed. 

Harris  &  Harris,  for  plaintiff  in  error. 
Matt  R.  Freeman,  for  defendants  In  error. 


SIMMONS,  C.  J.  Tlhsley  obtained  a  judg- 
ment in  the  city  court  of  Macon  against  A. 
&  N.  M.  Block,  and  an  execution  was  Issued 
thereon,  and  levied  by  the  sheriff.  Subse- 
quently, the  defendants  filed  a  motion  to  va- 
cate the  judgment,  which  motion  was  dis- 
missed on  demurrer;  and,  upon  this  ruling, 
they  assigned  error  by  petition  for  certiorari. 
The  petition  was  sanctioned  by  the  judge  of 
the  superior  court,  and  the  writ  of  certiorari 
issued.  The  writ  was  exhibited  to  the  sher- 
iff, and  he  was  requested  to  stop  the  sale  of 
the  property  levied  upon,  but  refused  to  do 
so.  The  plaintiffs  in  certioiari  then  filed  a 
petition  to  the  judge  of  the  superior  court 
praying  for  a  rule  against  the  sheriff  to  show 
cause  why  he  should  not  be  required  to  desist 
and  forbear  to  sell  the  property  levied  on 
until  the  final  hearing  of  the  certiorari,  and 
that  an  attachment  for  contempt  issue 
against  him.  To  this  petition  the  sheriff  de- 
murred, on  several  grounds.  The  demurrer 
w&a  overruled,  and  the  rule  nisi  made  ab- 
solute, and  the  sheriff  was  ordered  to  desist 
and  forbear  to  sell  the  property  until  final 
hearing  of  the  certiorari.  To  this  judgment 
the  sheriff  excepted.   . 

Under  this  state  of  facts,  the  judge  of  the 
superior  court  did  not  err  in  passing  the  or- 
der excepted  to.  When  the  case  was  remov- 
ed from  the  city  court  to  the  superior  court 
by  the  writ  of  certiorari,  the  latter  court  had 
exclusive  jurisdiction  over  the  case.  The  pe- 
tition for  certiorari  must,  in  the  opinion  of 
the  judge  of  the  superior  court,  have  made  a 
prima  fade  case,  showing  error  in  the  judg- 
ment of  the  city  court,  or  he  would  not  have 
sanctioned  the  writ  This  could  not  be  de- 
termined until  the  final  hearing  of  the  certio- 
rari. If  the  judge,  at  that  hearing,  had  de- 
termined that  the  judgment  of  the  city  court 
was  erroneous,  he  would,  doubtless,  have  di- 
rected the  judge  of  the  city  court  to  reinstate 
the  motion  to  vacate,  and  to  set  aside  the 
judgment  sought  to  be  vacated;  but  this 
would  have  been  useless  if  the  ofiicer  had 
sold  the  property  In  the  meantime.  The  pe- 
titioners would  have  been  greatly  damaged 
by  the  seizure  and  sale  of  their  property  un- 
der an  erroneous  judgment  It  is  true,  they 
could  have  recovered  the  property  from  the 
purchaser  if  the  judgment  upon  which  the 
execution  Issued  was  void;  but  that  would 
have  given  rise  to  other  and  fuHher  litiga- 
tion. So,  we  think,  the  judge  of  the  superior 
court  did  not  err,  but  exercised  a  wise  dis- 
cretion, in  restraining  the  <^cer  from  sell- 
ing.   Judgment  affirmed. 


CBS  Qa.  284) 
SPARKS  V.  LOWNDES  COUNTY. 
(Supreme  Court  of  Oeoigia.    March  80, 1896.) ' 

Bxaoonoir  roa  Taxbs—  Isttbrsbt — Pbopb«tt  ik 
Hands  op  Rbobivsr. 
In  view  of  the  act  of  November  11«  1889 
(Acts  1889,  p.  81),  prescribiog  that  all  execu- 
tions tor  taxes  due  the  state  or  any  county 
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thereof  shall  bear  interait  at  the  rate  of  7  per 
cent,  per  annum  from  the  time  fixed  by  law  for 
iflsaing  the  same,  tax  execntions  against  rail- 
road companies  bear  that  rate  of  interest,  and 
the  law  is  applicable  eveii  aa  to  taxes  aecruing 
and  becoming  dae  ^hile  the  property  of  sucn 
companies  is  in  the  hands  of  a  receiyer.  Snch 
interest  is  not  in  the  nature  of  a  penalty. 
(Syllabus  l^^  the  Court) 

Error  from  superior  court,  Bibb  cotinty;  J. 
M.  Gi4gg8,  Judge. 

Action  by  the  comptroller  general,  for  the 
086  of  Lowndes  county,  against  W.  B.  Sparks, 
recelTer  for  the  Georgia  Southern  &  Florida 
BaHroad.  From  an  order  orermllng  the  de* 
mnrreir,  defendant  brings  error.    Affirmed. 

Gustin,  Guerxy  &  Hall,  for  plaintiff  in  error. 
Park  &  Gerdine,  A  W.  Lane,  John  L.  Harde- 
man, and  S.  A  Beid,  for  defendant  in  epror. 

SIMMONS,  C.  J.  The  Georgia  Southern  4 
Florida  Railroad  was  placed  in  the  hands  of 
a  receiver  by  the  superior  court  of  Bibb  coun- 
ty, and  during  the  years  1891, 1892,  and  1893, 
while  in  the  hands  of  the  receiyer,  taxes  ac- 
crued upon  the  property  of  the  railroad  com- 
pany in  Lowndes  county,  and  execuiions,  dat- 
ed December  21, 1891,  and  December  20, 1893, 
were  issued  for  taxes  due  the  county  for  each 
of  these  years  respectively,  with  interest  from 
date  at  7  per  cent  per  annum.  After  the 
property  in  the  receiver's  hands  was  sold,  and 
the  proceeds  brought  into  court,  a  petition  by 
the  comptroller  general,  for  the  use  of 
Lowndes  county,  was  filed,  in  which  he  al- 
leged that  the  principal  sum  of  these  execu- 
tions had  been  paid  by  the  receiver  under  an 
order  of  the  court,  but  that  the  interest  was 
stm  unpaid;  that  there  was  still  In  the  hands 
of  the  receiver  a  large  sum  to  be  used  in  dis- 
charge of  liens  against  the  property;  and  that 
the  claim  for  interest  due  on  these  tax  execu- 
tions constituted  a  first  lien  upon  this  fund; 
and  the  petitioner  prayed  for  an  order  direct- 
ing the  receiver  to  pay  the  same.  The  receiver 
demurred  to  the  petition,  and  moved  to  dis- 
miss it,  upon  the  ground  that  the  fund  in  his 
hands  as  receiver  was  not  liable  for  Interest 
upon  taxes.  The  demurrer  was  overruled, 
and  to  this  ruling  be  excepted. 

The  act  approved  November  11,  1889  (Acts 
1889,  p.  31),  declares  that  "all  executions  is- 
sued for  taxes  due  the  state  or  any  county 
thereof,  or  any  municipal  corporation  therein, 
♦  ♦  ♦  shall  bear  Interest  at  the  rate  of  sev- 
en per  cent,  per  annum  from  the  time  fixed 
by  law  for  issuing  the  same."  It  was  con- 
tended by  counsel  for  the  plaintiff  in  error 
that  when  the  railroad  was  taken  possession 
of  by  the  court,  through  its  receiver,  interest 
on  claims  against  the  railroad  company  ceased 
to  run;  and,  in  support  of  this  contention,  coun- 
sel relies  on  the  case  of  Thomas  v.  Car  Co.,  149 
U.  S.  116,  13  Sup.  Ot  824,  where  It  is  said 
that,  "as  a  general  rule,  after  property  of  an 
insolvent  passes  ixito  the  hands  of  a  receiver 
or'  of  an  assignee  m  insolvency,  Interest  is  not 
allowed  on  the  claims  against  the  funds.  The 
delay  in  distribution  is  the  act  of  the  law.    It 


Is  a  necessary  Incident  to  the  settlement  of 
the  estate.*'  Even  if  this  is  true,  we  do  not 
think  the  rule  is  applicable  in  this  case.  This 
is  not  a  claim  arising  ex  contractu  or  ex  de- 
licto, but  a  tax  levied  by  the  sovereign  power 
of  the  state  for  the  benefit  of  one  of  the  coun- 
ties thereof,  which,  in  matters  of  taxation, 
should  be  treated  as  a  division  of  the  state 
government  Hawkins  v.  Sumter  Co.,  57  Ga. 
166;  Lingo  v.  Harris,  73  Ga.  28.  The  Uen 
of  the  county  for  taxes  Is  paramount  to  all 
other  liens  except  that  of  the  state  itself;  and, 
when  the  state  declares  that  the  execution  for 
these  taxes  shall  bear  Interest  from  the  time 
the  execution  is  issued,  the  interest  has  the 
same  priority  of  lien  that  the  tax  itself  has; 
and  the  court  which  seizes  the  property,  and 
puts  it  in  the  hands  of  a  receiver,  for  the 
purpose  of  administering  it,  has  no  power  to 
displace  this  lien;  but  it  is  the  duty  of  the 
court  to  recognize  it,  and  have  it  paid  in  pref > 
erence  to  all  other  claims  against  the  fund  in 
the  receiver's  hands.  Ordinarily,  it  would  be 
the  duty  of  the  court  to  provide  for  the  pay- 
ment of  taxes  upon  the  property  in  the  re- 
ceiver's hands  as  the  taxes  fall  due;  but,  if 
the  court  should  fail  to  do  so,  it  would  not. 
In  our  opinion,  prevent  the  interest  from  run- 
ning on  the  executions  Issued  therefor.  The 
state  having  declared,^  in  its  sovereign  ca- 
pacity, that  all  executions  for  taxes  shall  bear 
interest,  no  court  has  a  right  to  establish  an 
exception  which  will  prevent  the  running  of 
such  interest  Besides,  the  railroad^  while  in 
the  hands  of  the  receiver,  and  during  the  pe- 
riod in  which  these  taxes  became  due,  was  be- 
ing oi)erated  continuously,  and  produced  in- 
come over  and  above  its  running  expenses, 
amply  sufficient  to  pay-  the  taxes  and  the  in- 
terest thereon  (see  Johnson  v.  Moon,  82  Ga. 
251,  10  S.  E.  193);^  and  there  was  no  obstacle 
to  their  payment,  so  fiir  as  any  action  of  the 
court  itself  was  concerned,  for  the  order  ai>- 
pointing  the  receiver,  and  directing  him  to  oi>- 
erate  the  road,  directed  also  that  he  pay  all 
taxes  against  the  defendant  as  soon  as  suffi- 
cient funds  were  in  his  hands. 

It  was  contended  by  counsel  for  the  plaintiff 
in  error  that  this  interest  was  In  the  nature 
of  a  penalty,  and  inasmuch  as  the  default  of 
payment  of  the  taxes  was  not  attributable  to 
the  railroad  company,  but  to  the  court  or  its 
receiver,  a  court  of  equity  should  not  enforce 
the  penalty.  We  do  not  think  the  interest 
provided  for  by  the  act  of  1889,  supra,  is  to 
be  regarded  as  a  penalty.  A  penalty  is  a  pun- 
ishment, and  interest  is  merely  a  compensa- 
tion for  the  use  or  forbearance  of  money.  11 
Am.  &  Eng.  Enc.  Law,  "Interest,"  p.  379. 
In  the  case  of  Raifroad  Oo.  v.  Wright,  87  Ga. 
487,  13  S.  E.  578»  relied  on  by  counsel  for  the 
plaintiff  in  error,  there  vras  a  ppnalty  of  $500. 
That  was  a  penalty  pure  and  simple.  In  the 
other  case  cited  by  counsel  for  the  plaintiff  in 
error  on  this  subject  (Litchfield  v.  Webster 
Ck).,  101  U.  S.  773),  the  statute  prescribed  that 
delinquent  taxpayers  should  be  charged  1  per 
cent  per  month  for  each  month  during  which 
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the  tax  remained  unpaid.  This  was  more 
than  the  legal  mte  of  interest,  and  in  the  stat- 
ute itself  it  was  expressly  stated  to  be  a  "pen- 
alty for  nonpayment"  In  the  statute  now 
under  oon^jideration,  the  7  per  cent  required 
to  be  paid  upon  the  execution  is  described  as 
Interest  and  not  as  a  penalty,  and  is  simply 
the  legal  rate  of  interest  which  governs  in  all 
cases  in  which  another  rate  is  not  expressly 
agreed  upon.  It  follows  from  what  has  been 
said  that  the  court  below  did  not  err  in  over- 
ruling the  demurrer.    Judgment  affirmed* 


(d8  Ga.  167) 

EEGBNSTEIN  et  aL  v.  CITY  OP 
ATLANTA. 
(Supreme  Court  of  Qeorgia.    March  16, 1896.) 
HuNiciPAL  Corporations— PowBR  ovbk  Stbbbtb 

— ^KBVIBW  BT  C0CJBT9— SPBOIAL  A88B88MBNT8 

—Illroalitt— Grounds  fob  Injunction. 

1.  The  broad  power  conferred  upon  the  mu- 
nicipal authorities  of  cities  having  a  population 
over  20,000  by  the  act  of  October  10.  1891 
(Acts  1890-91,  vol.  1,  p.  229),  **to  renew  by  the 
use  of  any  material  that  ma^  be  decided  oil  or 
repair,  any  pavement  now  laid  or  hereafter  laid 
in  said  city,''  whenever,  *in  the  judgment  of 
the  city  council  of  said  city,  the  pavement  has 
become  worn  out  and  no  longer  serviceable  as 
a  good  pavement,*'  or  "useless,"  includes  the 
power  to  repave  with  new  material  a  street  up- 
on which  the  pavement  already  laid  has  become 
in  the  condition  above  indicated.  Whether  or 
not  a  necessity  exists  in  a  given  case  for  the 
exercise  of  this  power  is  a  question  primarily 
within  th^  discretion  of  the  municipal  author- 
ities, and  the  courts  will  not  by  injunction  con- 
trol such  discretion  unless  it  has  been  manifest- 
ly abused  to  the  prejudice  of  a  complaining  cit- 
izen. 

2.  Bven  if  the  proportionate  shares  of  the  cost 
of  such  an  improvement  assessed  against  abut- 
ting lot  owners  are,  because  of  a  failure  to  prop- 
erly assess  other  persons  or  corporations  like- 
wise liable  to  assessment  on  account  of  the  cost 
of  such  improvement,  or  for  any  other  reason^ 
excessive,  tnis  affords  no  ground  for  a  court  of 
equity,  at  the  suit  of  such  lot  owners,  to  en- 
join the  collection  of  the  entire  assessn^ents 
made  against  them.  If  In  any  case  an  execu- 
tion for  an  excessive  assessment  is  levied*  the 
citizen  may  meet  the  same  by  affidavit  of  il- 
legality, which  is  his  appropriate  remedy. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Matilda  Regenstein  and  others 
against  the  city  of  Atlanta  to  enjoin  the  col- 
lection of  special  assessmcoits.  From  a  judg- 
ment for  def ^dant,  plaintiffs  bring  error.  Af- 
firmed. 

Simmons  &  Corrigan,  for  plaintiffs  in  error. 
J.  A.  Anderson  and  Geo.  Westmoreland,  for 
defendant  in  emv. 


SIMMONS,  a  J.  In  1888  a  pavement  of 
rubble  stone  was  laid  by  the  municipal  au- 
thorities of  the  city  of  Atlanta  upon  Pryor 
street  in  that  city,  and  the  owners  of  abutting 
property  were  assessed  for  a  certain  propor- 
tion of  the  cost  thereof,  as  provided  by  the 
act  of  September  3,  1881,  amendatory  of  the 
dty  charter.     Subsequently  a  general  law  was 


passed,  authorizing  the  mayor  and  general 
council  or  other  governing  authority  of  any 
city  of  this  state  having  a  population  of  more 
than  20,000  "to  renew  by  the  use  of  any  ma- 
terial that  may  be  decided  on,  or  repair,  any 
pavement  now  laid  or  hereafter  laid  in  said 
city,  upon  the  same  terms  and  conditions  as 
to  assessments  of  property  and  street  car  com- 
panies, as  were  in  force  when  the  said  pave- 
ments were  originally  laid,  provided,  in  the 
judgment  of  the  city  council  of  said  city  the 
pavement  was  worn  out  and  no  longer  service- 
able as  a  good  pavement;  it  being  the  inten- 
tion and  purpose  of  this  act  that  the  dty 
council  or  other  s^oveming  authority  of  said 
cities  shall  have  the  pow»  to  pave  again  any 
street  on  which  the  pavements  are  worn  out 
and  useless."  Acts  1800-91,  voL  1,  p.  229. 
In  February,  18d^  a  majori^  of  the  owners 
of  property  abutting  on  Pryor  street  petitioned 
the  mayor  and  council  to  repave  the  street 
with  vitrified  brick,  the  pavement  to  be  laid 
in  accordance  with  the  act  of  1881,  above  re- 
ferred to,  "and  the  acts  amendatory  thereof." 
In  April,  1894,  the  commissioner  of  public 
works  and  the  city  engineer  reported  favor- 
ably on  the  petition,  and  pursuant  to  the  peti- 
tion counsel  passed  an  ordinance  authorizing 
the  repaving  of  the  street  with  vitrified  brick. 
The  ordinance  recited  that  this  was  done  **un- 
der  and  in  accordance  with  an  act  of  the  leg- 
islature of  Georgia  amending  the  charter  of 
the  city  of  Atlanta,  approved  September  3, 
1881,  and  acts  amendatory  thereof";  also  that 
it  appeared  that  "the  old  pavement  on  said 
street  is  so  worn  out  as  to  make  such  repav- 
ing thereof  necessary."  After  the  pavement 
had  been  laid,  certain  persons  owning  prop- 
erty abutting  on  Pryor  street  prayed  for  an  in- 
junction against  the  enforcement  of  execu- 
tions against  their  property  for  assessments 
for  their  proportionate  share  of  the  cost  of 
paving;  the  main  ground  of  objection  being 
that  there  was  a  durable  pavement  on  Pryor 
street  at  the  time  the  repaving  was  done,  and 
that  councU  had  no  authority  to  repave  "with 
a  costly  and  expensive  ornamental  pavement" 
The  court  refused  to  grant  an  injunction,  and 
the  petitioners  excepted. 

1.  It  is  clear  that  under  the  acts  above  re- 
ferred to  the  munlci]^  authorities,  upon  com- 
plying with  the  conditions  therein  mentioned, 
had  the  power  to  repave  when.  In  the  judg- 
ment of  the  city  council,  the  pavement  was 
worn  to  such  an  extent  as  to  be  no  longer 
serviceable  as  a  good  pavement  To  construe 
the  act  of  1891  as  meaning  that  the  power 
thereby  granted  is  to  be  exercised  only  where 
the  entire  pavement  is,  in  a  literal  sense, 
"worn  out,"  would  be  to  render  it  practically 
inoperative.  What  was  meant  by  **wom  out** 
is  explained  by  the  language  which  follows 
these  words.  If  the  legislature  had  meant 
that  the  power  to  repave  should  exist  only, 
where  the  pavement  was,  in  a  literal  sense, 
"worn  out,"  there  would  have  been  no  occa- 
sion to  add,  "and  no  longer  serviceable  as  a 
good  pavement,"  nor,  where  the  phrase  "worn 
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out**  la  ftgftln  used,  the  wordi  ''and 
The  act  In  terma  leaves  it  to  the  jQdgment  of 
the  dty  eomicil  whether  thla  eooditton  ezlBta 
or  not  It  alio  leaTes  to  their  detennlnation 
the  material  to  he  taed  in  reimylng.  A  oonrt 
of  equity  therefore  BhoaM  not  undertake  to 
control  their  diecretioD  hi  these  matten,  nnr 
less  it  is  plainly  and  manifestly  ahnsed  to  the 
preJndioe  of  a  complainina  dtlsen.  Under  the 
evidence  in  the  present  case,  the  court  helow 
was  foUy  warranted  in  holding  that  no  sodi 
ahnse  of  discretion  had  been  shown. 

SL  It  was  romplslned  that  the  stteet-raHvoad 
company  was  not  duu^ed  its  foil  proportion 
of  the  cost  of  the  pavement  and  that  for  this 
reason,  as  well  as  for  other  reasons  stated, 
the  aasesamcnta  against  the  tfaintiffa  hi  enor 
were  exceaslTe.  Even  if  this  were  true*  It 
would  afford  no  ground  for  resort  to  a  court  of 
equity  to  enjoin  the  coUectbn  of  the  entire 
assessments  made  against  thAm.  An  ample 
remedy  at  law  is  proyided  by  the  act  of  18SU 
supra,  the  sixth  section  of  whidi  provides  that 
'the  defendant  shall  have  the  right  to  ille  an 
aiBdavlt  denying  the  whole  or  any  part  of  the 
amount  for  which  the  execution  issued  is  due^ 
*  *  ^  and  an  such  affldavitB  so  reodved 
shall  be  returned  to  the  superior  court  ot  BNil- 
ton  county,  and  tbwe  tried  and  the  issue 
determined  as  hi  cases  of  illegality/'  etc  The 
allegations  as  to  the  defective  execution  of  the 
work  in  certain  parts  of  the  street  were  met 
by  affidavits  showing  that  these  defects  had 
been  remedied  before  the  time  of  the  hearing. 
Judgment  affirmed. 


TINSLBT  V.  BUOgK. 
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BLOCK  et  sL  V.  TINSLBY. 
(Supreme  Court  of  Georgia.   March  28, 1886.) 

BaQ.  TBOYBa^NoN8DIT~RB8  JuI>I0ATA^APPKAL8 
raOM  OiTT  COUKT— DaOIUOXi 

1.  The  granting  of  a  nonsuit  in  an  action  of 
bail  trover,  where  the  plaintiff  has  obtained 
poaaesaion  of  the  proper^  sued  for  by  giving 
bond*  onder  section  8420  of  the  Code,  does  not 
condnde  him  upon  the  merits  of  his  action; 
and,  even  though  the  defendant  had  obtained  a 
money  Judgment  upon  that  bond  in  lieu  of  a 
judgment  of  restitation,  the  plaintiff  mar,  nev- 
tfthelesa,  renew  hia  action,  save  aa  to  the  ele- 
ment of  bail,  and  no  conversion  aubsequent  to 
the  granting  of  the  nonsuit  need  be  proved  in 
order  to  mamtaln  the  same. 

2.  Inasmuch  aa  the  plaintiffs  In  their  second 
action,  improperly  required  bail,  their  remedy, 
so  far  aa  relates  to  this  element,  was  not  main- 
tainable, and  the  ball,  had  the  same  been  giyen, 
could,  in  the  light  of  the  evidence,  have  been 
discharged  on  motion:  but,  under  the  evidence 
aa  a  whole,  the  question  of  the  plaintiffs'  right 
to  recover  ought  to  have  been  passed  upon  by 
the  jtiry,  and  therefore  the  supmor  court  prop- 
erly sustained  the  certiorari,  the  petition  there- 
for aaslfldng  aa  error  the  granting  generally  of 
a  nonsuit  against  the  plaintiffs. 

3.  There  was  no  error  in  refusing  to  render 
a  ^nal  judgment  in  favor  of  the  plaintiffs,  or  in 
Temanding  the  caae  to  the  dty  court  for  a  new 
trial. 

(Syllabua  by  the  Court.) 

Error  from  superior  court,  Bibb  county; 
John  L.  Hardeman,  Judges 


fean  trover  by  A.  and  N.  M.  Block  against 
Minnie  Tlnsley  ]n  the  dty  court,  hi  which 
there  was  a  nonsuit  On  certiorari  to  the  su- 
perior court  the  judgment  was  reversed,  and 
the  case  remanded*  and  defendant  and  plaln- 
tifllB  bring  error  and  cross  error,  respectively. 
Affirmed* 

Freeman  &  Qrlswold,  for  plaintiffs.  EUirris 
(k  Harris,  for  defendant 

LUMPKIN,  J.  Many  of  the  material  facts 
of  the  present  case  are  stated  In  the  opinion 
filed  in  the  case  of  Block  v.  Tlnsley,  reported 
in  95  Ga.  436,  22  S.  B.  872.  The  second  baU 
trover  action  instituted  by  the  Blocks,*  on 
June  21,  18i)l,  in  renewal  of  their  former  ac- 
tion against  the  defendant,  Thisley,  resulted 
in  the  dty  court  in  a  judgment  of  nonsuit, 
which,  on  certiorari,  was  set  aside.  It  seems 
that  the  judge  of  the  city  court  granted  this 
last  nonsuit,  on  the  ground  that  the  plain- 
tiflb  had  shown  no  possession  by  the  defend- 
ant, nor  a  conversion  by  her,  of  the  property 
in  dispute  subsequent  to  the  granting  of  the 
first  nonsuit  The  certiorari  being  sustained, 
the  case  was  remanded  to  the  dty  court,  and 
of  this  Mrs.  Tlnsley  complains  in  her  bill  of 
exceptions.  The  Blocks,  by  cross  bill  of  ex- 
ceptions, allege  that  the  judge  of  the  su- 
perior court  erred  in  refusing  to  render  a 
final  judgment  In  their  favor,  and  in  ordering 
a  new  trial  in  the  city  court 

It  cannot  be  denied  that,  as  a  general  rule, 
a  judgment  of  nonsuit  does  not  conclude  the 
plaintiff  upon  the  merits  of  his  cause  of  ac- 
tion. The  Code  expressly  provides  that  If  a 
plaintiff  shall  be  nonsuited,  and  shall  recom- 
mence his  action  wltliln  a  given  time,  '*such 
renewed  case  shall  stand  upon  the  same  foot- 
ing, as  to  limitation,  with  the  original  case.** 
Section  2U82.  Tills  necessarily  Implies  that 
a  judgment  of  nonsuit  is  not  a  final  adjudica- 
tion of  the  case  against  the  plaintiff;  for.  If 
it  were,  there  could  be  no  renewal  of  the  ac- 
tion at  any  time,  and  the  question  of  limita- 
tion would  have  nothing  to  do  with  the  mat- 
ter. Is  there  any  sound  or  valid  reason  why 
the  right  to  renew  an  action  of  bail  trover,  in 
which  a  nonsuit  had  been  granted,  should 
not  rest  upon  the  same  footing  as  the  right 
of  renewal  in  other  cases?  We  cannot  see 
why  there  should,  in  prindpie,  be  any  dif- 
ference; and  in  a  case  where  no  complication 
arose  because  of  a  replevy  of  the  property 
in  dispute  by  the  plaintiffs,  followed  by  a 
money  judgment  In  lieu  of  a  judgment  of 
restitution  In  favor  of  the  defendant,  there 
would  be  absolutely  no  difficulty  in  holding 
that  the  plaintiffs  could  recommence  their  ac- 
tion with  all  their  original  rights  preserved. 
That  there  was  such  a'  replevy  by  the  plain- 
tiffs, and  such  a  judgment  in  favor  of  the 
defendant,  cannot  we  are  convinced,  change 
the  rule  of  law  whldi  would  otherwise  be  ap- 
plicable. If,  Instead  of  the  money  judgment 
Mrs.  Tlnsley  had  obtained  a  judgment  of 
restitution,  and  the  property  had  been  actual- 
ly returned  to  her  possession,  there  would  be 
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perfectly  plain  sailing.  The  original  status '#f 
the  parties  as  they  stood  before  the  first  action 
was  lM*oiight  would  have  been  restored,  and  it 
could  not  hare  been  seriously  denied,  that  the 
Blocks  had  a  perfect  right  to  renew  their 
suit.  The  fact  that  Mrs.  Tinsley  elected  to 
take,  and  actually  obtained,  a  money  Judg- 
ment, does  not  alter  the  principle  Involved. 
That  judgment,  unless  reversed  or  set  aside, 
conclusively  binds  the  Blocks,  in  so  far  as  it 
adjudicated  their  liability  to  pay  Mrs.  Tins- 
ley  the  amount  for  which  It  was  rendered; 
but  it  adjudicated  nothing  as  to  the  merits  of 
their  original  cause  of  action,  founded  upon 
the  alleged  conversion  by  her  of  their  prop- 
erty. In  fact,  that  Judgment  was  predicated 
upon  a  breach  of  the  contract  embraced  In 
the  replevy  bond,  by  which  the  Blocks  undeiv 
took  to  restore  the  property  in  the  event  they 
failed  to  recover  in  the  identical  pending  ac- 
tion in  connection  with  whlcli  this  bond  was 
given.  By  taking  the  money  Judgment,  Mrs. 
Tinsley  reUnquished  all  right  to  subsetiuent 
possession  of  the  property,  and  the  question 
as  to  the  right  of  present  possession  is  no 
longer  open.  But  the  question  of  title*  put 
In  issue  by  the  plaintiffs*  original  action,  has 
never  been  finally  passed  upon  or  adjudicated; 
nor  has  it  yet  been  Judicially  ascertained 
whether  or  not  Mrs.  Tinsley,  In  the  first  in- 
stance,  wrongfully  converted  to  her  own  use 
property  which  really  t>elonged  to  the  Blocks. 
In  the  opinion  prepared  by  the  writer  In 
the  former  case,  it  was  said  that  the  Blocks 
^'certainly  must  have  known  that,  after  non- 
suit in  their  action  of  trover,  they  no  longer 
had  any  right  to  the  possession  of  the  prop- 
erty; and,  if  they  made  no  effort  to  voluntarily 
restore  its  possession  to  the  defendant,  they 
surely  had  reason  to  anticipate  that  the  de- 
fendant would  ask  for  a  Judgment  against 
them  upon  their  bond."  The  following  ex- 
pression was  also  used:  "Pending  the  action 
of  the  court  upon  the  defendant's  motion,  the 
plaintiffs  acted  at  their  peril  in  surrendering 
the  property  to  any  one  whomsoever,  as  so 
doing  could  in  no  way  protect  them  as 
against  any  Judgment  the  court  might  after- 
wards render  in  the  defendant's  favor."  It 
was  argued  by  counsel  for  the  defendants  in 
error  that  these  statements  were  not  harmo- 
nious. In  this  view,  however,  we  do  not  con- 
cur. Taking  the  two  statements  together, 
they  simply  mean  that  the  nonsuit  terminated 
all  right  of  immediate  possession  which  the 
Blocks  had  acquired  by  giving  the  bond;  and, 
if  they  thereupoii  failed  to  restore  the  pos- 
session to  the  defendant,  they  subjected  them- 
selves to  suit  upon  their  bond,  and  acted  at 
their  peril  in  surrendering  the  property  to 
any  one  else.  That  opinion  Also  contained  the 
following  expression:  '*When  the  Judgment 
of  nonsuit  was  rendered,  and  the  defendant, 
elected  to  take  a  money  Judgment  for  the 
value  of  the  property,  that  property,  so  far 
as  she  was  concerned,  became  the  property  of 
the  Blocks;  and  when  that  money  judgment 
was  legally  entered,  as  was  done,  and  was 


acquiesced  In  by  the  Blodcs  by  llailing  to  ex- 
cept to  it, 'the  question  of  title  to  the  property 
originally  In  dispute  was  forever  settled  be- 
tween these  parties.".  Counsel  for  the  defend- 
ant also  called  Into  question  the  accuracy  of 
the  last  clause  of-  what  is  alK>ve  quoted.  We 
admit  hi  perfect  candor  that  this  criticism  Is 
'  well  founded.  We  really  did  not  mean,  nor 
wish  to  be  understood  as  holding,  that  *^the 
question  ot  title  to  the  property  orlglnaHy  in 
dliq>ute  was  forever  settled  between  these  par- 
ties." On  the  contnixy,  we  intended  merely 
to  say  that  there  was  no  longer  any  occasion 
for  controversy  between  the  parties  as  to  pos- 
session of  the  property,  and  that  the  pay- 
ment by  the  Blo<&s  of  the  money  Judgment 
would  practically  result  in  their  thereafter 
becoming  the  owners  of  the  property,  under  a 
sort  of  enforced  purchase,  independently  of 
whether,  in  point  of  fact,  they  had  any  pre- 
vious title  thereto  or  not  We  certainly  did 
not  intend  to  convey  tiie  Idea  that,  because  at 
the  facts  recited,  the  question  of  title  hi  dis- 
pute before  the  first  action  was  brought  was 
settled  as  agahist  the  Blocks.  We  did  mean 
to  say  that  Mrs.  Tinsley  voluntarily  relin- 
quished both  ownership  and  possession  by 
taking  a  money  Judgment  in  lieu  of  the  prop- 
erty Itself;  and,  consequently,  the  title  (if 
any)  which  she  thus  surrendered  went  into 
the  Blocks,  and  she  could  not  thereafter  as- 
sert any  claim  thereto.  It  was  quite  beyond 
the  intention  of  the  writer  to  convey  the  im- 
pressioti  that,  in  our  opinion,  their  right  to 
show  that  the  original  title  had  been  pre- 
viously vested  hi  them  was  cut  off  or  affected 
by  the  Judgment  in  Mrs.  Tinsley*s  favor. 
When  the  case  is  tried  again,  the  plaintlffis 
must,  in  order  to  recover,  show  that  there  was 
in  the  first  instance  an  unlawful  and  wrongs 
fnl  conversion  of  their  property.  If  they  suc- 
ceed in  doing  this,  the  measure  of  damages 
will  be  the  value  of  the  property  and  its  hire, 
or  whatever  damages  may  have  been  actual- 
ly sustained  in  consequence  of  such  conver- 
sion. The  defendant  cannot  insist  upon  the 
position  that  the  value  of  the  property  is  not 
an  element  of  damages,  on  the  ground  that 
the  Blocks  already  have  the  property.  Their 
present  possession  of  the  property  Is  ex- 
plained by  the  fact  that,  as  Mrs.  Tinsley  elect- 
ed to  take  a  money  Judgment  in  her  suit  upon 
their  replevy  bond,  they  were  practically 
compelled  to  buy  the  property  from  her.  In 
other  words,  the  Blocks  have  fully  paid,  or 
are  liable  to  pay,  for  the  possession  they 
now  hold. 

It  must  result  as  a  necessaiy  conclusion 
from  the  foregohig  that  the  plaintiffs  will  not 
be  und^  the  necessity  of  proving  any  con- 
version subsequent  to  the  granting  of  the  first 
nonsuit  Their  present  right  of  action  behig 
predicated  upon  the  original  conversion,  it 
will  be  suflicient,  so  far  as  this  element  of  the 
case  Is  concerned,  if  they  prove  a  conversion 
prior  to  the  bringing  of  thehr  first  action. 

2.  There  was  no  occasion.  In  the  second  ac- 
tion, to  require  baU.    In  fact,  so  doing  was 
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]Doglca>  and  inappropriate.  Had  a  bail  bond 
been  given,  tbe  aoretiea  might  bare  boen  dia- 
charged  upon  motion.  In  view  of  the  law  as 
announced  in  the  first  dlyision  of  thia  opinion, 
and  of  the  evidence  submitted  at  the  last 
trial,  the  jndge  of  the  city  court  erred  in 
granting  a  nonsoit,  and  thia  error  was  prop- 
erly corrected  by  the  order  passed  in  the 
superior  court  sustaining  the  certlorarL 

3.  With  reference  to  the  cross  bill  of  ex- 
ceptions, it  need  only  be  said  that  the  supeilor 
court  oould  not  properly  render  a  final  judg- 
ment in  a  caae  involving  disputed  Issues  of 
fact;  and  the  judgment  remanding  the  caae 
to  the  dty  court  for  another  trial  was  un* 
QueatiimaUy  correct  and  proper.  Judgment 
on  both  bllla  of  exceptions  affirmed. 


(98  Qa.  224) 

FULTON  et  aL  v.  GIBIAN  et  al 

(Suprehie  Ck>art  of  Geozgia.    March  28, 1896.) : 

AMIONMBNT  tor  CBBDITORS— What    Ck>!78TITUTB8 
~CONflTBU0TION--SAI*B~RBS0ZUION  VOB 

Fraud— Etiuencb. 

1.  Where  an  insolyent  partnership  executed 
and  deliyered  to  severa}  of  its  (Creditors  mort- 
gages upon  its  assets,  and  also  executed  and  de- 
livered to  these  and  other  creditors,  as  collater- 
al security  for  their  claims,  an  aBsignment  of 
the  choBea  in  action  belonging  to  the  partner- 
ship, these  mortgages  and  the  latter  instru- 
ment, whether  taken  singly  or  collectively,  did 
not  constitute  such  an  assignment  as  rendered 
the  aasig^funent  acts  of  1881  and  1885  applica- 
ble, there  being  nothing  in  any  of  these  mstm- 
ments  creating  a  tmst  In  favor  of  tbe  debtors 
or  anyone  else,  and  the  only  persons  deriving 
any  benefit  therefrom  being  thoae  to  whom  the 
Instruments  were  given. 

2.  It  makes  no  difference  that  the  assigmnent 
of  the  choses  in  action  provided  that  certain  of 
the  creditors  therein  named  should  be  first  paid 
out  of  the  proceeds  realised  from  the  collection 
of  the  papers  aasigned,  and  that  the  balance  of 
such  proceeds  should  then  be  applied  pro  rata  to 
the  claims  of  the  other  creditors  mentioned  in 
the  instrument,  the  assignment  being  directly  to 
an  these  creditors  of  both  classes,  and  not  (mar- 
ging  any  of  them  with  any  duly  of  collecting 
for  the  others,  or  imposing  upon  any  of  the  as- 
signees a  trvst  of  any  kind. 

3.  The  evidence  relied  upon  by  one  of  the  in- 
tervening partnerships  to  establish  its  conten- 
tion that  it  was  entitled  to  rescind  the  sale  of 
its  goods  to  the  failing  partnership  on  the 
ground  of  fraud  in  the  purchase,  and  conse- 

auently  had  a  right  to  claim  the  proceeds  of 
tiose  goods  in  the  receiver's  hands,  was  not 
sufficient  for  the  purpose  indicated. 

4.  On  the  whole,  there  was  no  error  in  grant- 
ing a  nonsuit  as  to  all  the  interveners. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Bibb  county; 
John  L.  Hardeman,  Judge. 

A  creditors'  bill  was  filed  against  Albert 
Gibian  and  L.  J.  liUienthal,  partners  as  A. 
Gibian  &  Co.,  in  which  a  receiver  was  ap- 
polntedi  Fulton  &  Bro.  and  others  became 
partlea  plaintiff  by  intervention,  and  raised 
iasues  with  certain  mortgage  creditors  of 
defendants,  on  the  trial  of  which  there  was 
a  nonsuit,  and  Interveners  bring  error.  Af- 
firmed. 


The  following  is  the  (^cial  report: 
Under  a  petition  in  the  nature  of  a  gen- 
eral creditors'  bill  against  Albeit  Gibian  and 
liu  J.  Lillienthal,  doing  business  under  the 
firm  name  of  A.  Gibian  &  Co.,  a  receiver 
waa  appointed,  who  took  charge  of  the  as- 
sets of  said  firm,  and  proceeded  to  wind  up 
ita  aflladrB,  under  the  direction  of  the  court 
Among  the  partiea  plaintiff  by  intervention 
were  Fulton  &  Bro.,  the  Chicago  Distilling 
Company,  and  the  Greenbrier  Diatillery, 
Charles  Nelson  proprietor.  Said  interven- 
ers raised  Issues  with  certain  mortgage  cred- 
itors of  Gibian  &  Co.,  wherein  the  valid- 
ity of  the  mortgages  and  a  certain  transfer 
of  accounts,  notes,  and  choses  in  action  was 
questioned.  The  cauae  came  on  to  be  tried 
upon  the  issues  so  raised,  and  upon  the  con- 
clusion of  the  evidence  for  the  interveners 
the  mortgagees  moved  for  a  nonsuit  upon 
the  isauea  touching  them,  which  motion  was 
granted,  and  interveners  aasigned  the  fol- 
lowing aa  errora:  (1)  The  jury  should  have 
been  allowed  to  pass  upon  the  issue  raiaed 
by  Fulton  &  Bro.,  in  which  they  claimed 
that  1833.08,  realized  by  the  receiver  from 
the  sale  of  tobacco  in  the  stock  of  Gibian  A 
Co.  at  the  time  the  receiver  took  charge  of 
It,  belonged  to  them,  because'  purchased 
from  them  fraudulently,  so  as  to  entitle  them 
to  rescind,  and  to  prevent  the  Hen  of  the 
mortgages  from  attaching,  they  having  been 
given  to  secure  antecedent  debta.  (2)  The 
mortgages  given  by  Gibian  &  Co.  to  a  num- 
ber of  their  creditors,  b^ng  dated  the  same 
day,  made,  delivered,  and  filed  for  record 
at  the  same  hour  9:15  p.  m.),  and  covering 
all  the  asseta  of  Gibian  &  Co.,  including 
ehoses  In  action  and  equities,  constituted 
an  attempt  to  make  an  assignment  for  the 
benefit  of  eredltore,  and  were  therefore  in- 
valid, in  that  they-  did  not  conform  to  the 
law  governing  such  assignments.  (3)  Said 
mortgages,  taken  in  connection  with  the 
tranaf er  and  assignment  of  certain  notea, 
accounts,  and  choses  in  action  to  the  partiea 
to  whom  the  mortgages  were  given,  consti- 
tuted an  attempt  to  make  an  asslgnmeut  for 
the  benefit  of  creditors,  but  failed  to  com- 
ply with  the  statute  covering  such  assign- 
ments. (4)  The  tranafer  of  notes,  accounts, 
and  choses  in  action  by  Gibian  &  Co.  to  said 
mortgagees  waa  an  attempt  to  ipake  an  as- 
signment for  the  benefit  of  creditors,  and 
was  void  for  failure  to  cc»nply  with  the  stat- 
ute governing  such  aasignments.  (5)  The 
mortgagees  attempted  to  create  a  lien  upon 
notes,  accotmts,  and  choses  in  action;  it  be* 
ing  contended  that  these  could  not  be  mort- 
gaged, and  that  the  description  given  of 
them  was  insufficient  (6)  During  the  trial, 
plaintiffs  introduced  pages  146,  147,  148,  and 
149  of  the  stock  book  of  Gibian  &  Co.,  which 
purported  to  contain  a  complete  statement 
of  the  liabilltiea  of  the  firm  on  August  20, 
1891.  In  argument  of  the  motion  for  nonsuit, 
defendants'  counsel  claimed  the  right  to 
comment  on  other  pagea  in  said  book,  begin* 
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nlng  on  page  150,  and  showing  tbe  assets 
of  said  firm.  Plaintiffs  contended  that  on- 
ly the  pages  actually  tendered,  showing  a 
complete  statement  and  summary  of  liabili- 
ties, were  In  evidence,  and,  if  opposite  coun- 
sel wished  other  pages  of  the  books,  showing 
assets,  to  go  in,  they  must  put  them  in. 
The  court  held  tliat  certain  pages  of  the 
book  could  not  be  tendered  in  eyidence  with- 
out considering  the  whole  book  in^  with  the 
right  to  either  side  to  use  what  they  pleased 
of  it;  whereupon  plaintiffs  withdrew  said 
pages  from  evidence.  The  ruling  made  by 
the  court  is  assigned  as  erroneous. 

Among  other  evidence  introduced  by  plain- 
tiffs was  'the  testimony  of  J.  H.  Fulton,  who 
in  1891  sold  Gibian  &  Ck>.  some  manufac- 
tured tobacco,  for  Fulton  &  Bro.  To  his 
interrogatories  were  attached  an  Itemized 
statement  of  goods  shipped  to  Oibian  &  Oo.« 
showing  bills  of  August  13  and  September 
5,  1891,  for  $528.72  and  $528.92,  closed  by 
acceptances  which  have  not  been  paid;  also 
showing  bills  of  May  28,  June  6,  and  July 
13,  1891,  for  $431.04,  $95.28,  and  $523.92, 
closed  by  acceptances,  and  paid;  also  bill 
of  October  3,  1891,  for  $526.80,  being  goods 
stopped  in  transit.  Fulton  testified:  *'I  dealt 
with  Lillienthal,  a  member  of  the  firm  of 
Gibian  &  Co.  On  May  29,  1891,  I  called  at 
their  store  to  sell  them  tobacco.  Lillienthal 
said  there  was  one  piece  of  goods  he  wanted 
made  under  his  own  brand,  and  asked  me 
to  call  again  that  afternoon,  which  I  did. 
Noticing  that  their  stock  was  very  much 
reduced,  I  asked  him  the  reason,  and  he  told 
me  they  were  going  out  of  the  grocery  busi« 
ness;  that  it  kept  from  $60,000  to  $100,000 
of  their  money  locked  up;  that  the  profits 
were  too  small  on  groceries,  and  they  were 
going  into  the  tobacco,  dgar,  and  whisky 
business  exclusively;  that  there  was  more 
money  in  it;  and  that  they  would  soon  be- 
come the  largest  jobbers  of  these  goods  in 
the  South.  I  then  showed  him  my  samples, 
priced  my  goods,  and  he  selected  the  piece 
be  wanted  made  up  under  his  brand  *Bon 
Ton.'  I  offered  to  sell  on  terms  of  sixty 
days'  acceptance,  or  two  per  cent,  off  for 
cash.  He  accepted  the  proposition,  and  be- 
gan to  write  the  contract  I  called  his  at- 
tention to  the  fact  that  if  he  did  not  pay 
the  cash,  deducting  the  two  per  cent,  he 
must  close  each  bill  by  the  firm's  acceptance. 
He  said,  1  will  insert  it  that  way,  but  you 
will  not  need  any  acceptance,  as  we  discount 
all  of  our  bills,  and  pay  cash  for  all  we 
buy.'  After  the  contract  was  signed  and  de- 
livered, I  left,  fully  believing  'from  his  state- 
ment that  the  firm  was  perfectly  solvent 
In  extendhig  credit  and  shipping  the  goods, 
I  acted  upon  his  statements  to  the  effect 
that  they  Intended  doing  a  large  business, 
and  paid  cash  for  all  they  bought  I  had 
no  means  of  knowing  anything  regarding 
their  financial  standing  and  responsibility 
outside  of  their  statements  and  representap 
tiona  to  me.     If  I  had  not  thought  them  per« 


fectly  solvent,  I  would  not  have  shipped  the 
goods.  Neither  member  of  our  firm  ever 
sold  any  goods  to  Gibian  previously,  but 
our  salesmen  sold  them  some  goods  during 
1885  and  1886." 

The  mortgages  in  question  were  fifteen  in 
numb^,  twelve  of  them  being  first  mort- 
gages, and  three  second  mortgages.  All  of 
them  were  dated  October  15,  1891,  and  filed 
for  record  on  the  same  day,  at  9:16  o'clock 
p.  m.  One  of  the  first  mortgages  was  fore- 
closed and  levied  on  the  stock  of  goods  de- 
scribed therein  on  October  16,  1891.  The 
first  mortgages  purported  to  have  been  made 
to  secure  indebtedness  by  notes  amounting 
to  over  $65,000;  the  second  mortgages  were 
to  secure  notes  aggregating  $5,689.53.  At 
the  time  of  their  execution  the  total  Indebt- 
edness of  the  firm  was  about  $151,000.  Of 
this  the  part  secured  by  mortgages  amount- 
ed to  $114,000,  and  said  mortgages  were  giv- 
en to  secure  debts  existing  prior  to  their 
execution.  The  property  conveyed  by  them 
is  described  by  general  summary  of  the 
stock  of  goods  consisting  of  whiskies  In 
barrels  and  bottles  and  other  vessels,  liquors 
of  various  kinds,  wines,  bears,  ales,  porter, 
flasks,  tobacco,  and  cigars,  ^Ith  numerous 
other  articles  enumerated,  and  all  other  ar- 
ticles, merchandise^  or  goods  usually  kept  in 
a  wholesale  grocery  and  liquor  store,  all 
now  in  the  two-story  brick  storehouse  (de- 
scribing it);  also  office  and  st(H«  furniture 
in  said  store  (enumerated);  also  three  bay 
mules  (described),  with  three  drays  and  a 
buggy;  "also  all  books  of  account,  notes, 
choses  in  action,  accounts,  and  other  evi- 
dence of  indebtedness  belonging  to  said 
parties  of  the  first  part,  including  amounts 
due  said  firm  by  A.  Backer  of  New  York, 
said  accounts  and  claims  amounting  nom- 
inally to  the  sum  of  $76,411.81,  and,  with  the 
exception  of  the  account  of  A.  Backer,  afore- 
said, all  fully  shown  and  described  on  the 
books  of  said  parties  of  the  first  part,  and 
all  now  in  said  store."  It  is  further  stated 
that  "tills  mortgage  is  intended  to  bear  date 
and  take  rank  with  other  first  mortgages 
executed  this  day  upon  said  property,  and 
to  be  concurrent  with  the  same,  without  any 
priority  whatever  over  said  other  mort- 
gages." The  written  transfer  of  choses  in 
action,  accourts,  and  notes,  to  which  was 
attached  a  long  schedule,  referred  to  there^ 
in,  is  in  the  following  words:  "For  value  re- 
ceived, we  hereby  transfer  and  assign  for 
collateral  security  to  [the  mortgagees]  the 
accounts,  claims,  choses  in  action,  and  equi- 
ties due  and  owing  to  us,  a  schedule  of 
which  is  annexed  to  this  transfer,  and  made 
a  part  hereof;  the  said  accounts  to  be  col- 
lected or  used  and  applied  to  the  debts 
which  the  parties  named  hold  against  us; 
all  amounts  collected  to  be  distributed  pro 
rata  upon  the  mortgages  executed  by  us  in 
favor  of  said  paities  on  October  15;  1891. 
Any  overplna  that  may  be  collected  over 
and  above  ihe  claims  aforesaid  shall  be  paid 
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apon  the  mortgages  of  [the  second  niOTt- 
gagees],  to  whom  Buch  claima  are  also  trans* 
f erred  and  assigned;  «ach  overplus  tO'  be 
distributed  pro  rata  on  the  amounts  doe 
such  parties,  as  shown. upon  certain  second 
mortgages  which  were  also  executed  by  us 
on  October  15,  1891,  in  their  favor.  We 
hereby  waive  all  notice  required  by  statute 
in  case  any  of  these  claims  should  be  made 
by  the  parties  to  whom  they  are  hereby 
transferred."  It  was  admitted  that  the  list 
of  transferred  accounts  was  the  same  as  the 
list  attached  to  the  inventory  made  by  the 
receiver;  also  that  the  Bon  Ton  tobacco 
shown  in  the  receiver's  report  and  inven* 
toiy  was  tobacco  sUpped  by  Fulton  A  Bro.; 
also  that  the  accounts  and  claims  of  the 
three  contesting  creditors  were  correct,  that 
of  Fulton  &  Bro.  amounting  to  $1,068.64 
The  receiver's  inventory  and  report,  filed 
November  5,  18dl,  showed  93  boxes  of  Boa 
Ton  tobacco  shipped  by  Fulton  &  Bro.  to 
Gibian  &  Go.,  of  the  invoice  value  of  (Ir 
023.25.  This  report  showed  the  Inventoried 
value  of  merchandise,  fixtures,  etc.,  to  be 
$65,290.74,  and  the  amount  of  open  accounts 
to  be  $74,27a49.  He  reported  that  he  found 
upon  the  books  of  Gibian  &  Co.  a  profit  and 
loss  account,  gen^-ally  considered  as  of  lit* 
tie  value,  amotmting  to  about  $28,000,  b^ng 
the  accumulation  of  worthless  debts  from 
January  1,  1886,  to  November  5,  1891.  The 
receiver's  final  report  also  was  In  evidence, 
f^m  which  it  appears  that  after  the  pay- 
ment of  expenses,  receiver's  and  attorney's 
fees,  and  other  disbursements,  the  amount 
remaining  is  considerably  less  than  the  ag^ 
gregate  of  the  first  mortgages.  The  receiv* 
er  testified  that  the  report  made  November 
5»  1891,  showed  all  the  assets  that  came  into 
his  hands,  which,  so  far  as  he  knew,  were 
all  the  property  of  Gibian  &  Co.  He  did 
not  know  whether  the  accounts  transferred 
by  them  were  covered  by  the  mortgages  or 
not;  did  not  think  those  transferred  ac- 
counts came  into  his  hands.  In  .the  final  re- 
port appear  entries  of  accounts  amounting 
to  $30,518.08,  notes  amounting  to  $2,034,  and 
merchandise  and  office  furniture  amounting 
to  $350,  turned  over  to  A.  Gibian  by  order 
of  the  court  The  receiver  presumed  those 
accounts  were  accounts  he  had  not  been 
able  to  collect  They  were  not  part  of  the 
transferred  accounts,  that  he  knew  of.  He 
knew  nothing  about  those  transferred  ac- 
counts, t{B  that  was  done  before  he  had  any- 
thing to  do  with  it  The  transferred  accounts 
never  came  into  his  possession  at  all.  From 
the  general  character  of  the  description  of 
the  property  in  the  mortgages,  it  might  cov- 
er the  property  that  came  into  his  hands  as 
receiver.  Said  description  tallies  with  the 
property  that  came  into  his  hands  only  in 
the  respect  that  some  of  the  articles  de- 
scribed in  the  mortgages  were  in  the  stock 
when  he  took  charge.  A  stock  of  merchan- 
dise, office  furniture,  two  or  three  mules,  one 
or  two  drays,  a  horse,  and  a  top  buggy  came 
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mto  his  hands.  He  thought  there  was  no 
other  property  of  Gibian  that  cap^e  into  his 
hands  outside  of  the  description  contained 
in  the  mortgage.  Nothing  in  his  inventory 
appeared  except  what  was  in  the  storehouse 
besides  the  mulea,  etc.  He  had  not  com- 
pared the  list  of  accounts  made  by  himself 
with  the  list  of  'those  transferred  to  the 
preferred  creditors,  to  see  whether  or  not 
they  were  the  same.  Could  not  tell  wheth- 
er he  had  any  of  the  transferred  accounts 
or  not  He  followed  the  order  of  the  court, 
which  directed  him  to  take  charge  of  the 
accounts  set  out  in  the  intervention,  and  in 
so  doing  took  charge  of  the  accounts  trans- 
ferred to  the  mortgagees.  It  is  a  fact  that 
the  amount  in  his  hands,  after  deducting 
taxes  and  other  expenses  of  the  receiver- 
ship, is  not  sufficient  to  pay  the  preferred 
debts.  He  made  all  reasonable  efforts  to 
collect  the  accounts.  Would  say  those  not 
collected  are  uncoUectlbla  Those  trans- 
ferred to  Gibian  &  Co.  he  considered  prac- 
tically uncollectible,  else  he  would  have  col- 
lected them.  They  were  placed  in  the  hands 
of  attorneys.  He  never  had  anything  to  do 
with  the  transferred  accounts.  In  one  in- 
stance part  of  an  account  was  sent  him  that 
did  not  appear  on  his  list,  and  he  simply 
turned  over  the  money.  He  thought  it  was 
$75,  and  that  it  went  to  the  Exchange  Bank. 
He  thought  he  collected  something  like  $40,- 
000  on  the  accounts.  He  settled  several  of 
those  accounts  by  order  of  the  court  He 
balanced  several  of  them  without  a  cent; 
for  Instance,  one  of  Glbian's  travelers  col- 
lected about  $8,000.  From  the  tax  digest  of 
1890  the  aggregate  rc^ms  of  Gibian  &  Co. 
appeared  to  be  $17,400,  while  Glbian's  indl^ 
vldual  return  amounted  to  $2,275,  and  Lil- 
lienthal  returned  one  poll.  For  1891  the  re^ 
turns  of  the  firm  aggregated  $19,950,  Glb- 
ian's individual  return  amounted  to  $8,200, 
and  Ltillienthal's  one  poll. 

Steed  &  Wimberly,  for  plaintiffs  in  error. 
Hardeman,  Davis  &  Turner,  Bacon  &  Miller, 
and  Hill,  Harris  &  Birch,  for  defendants  in 
error. 

LUMPKIN,  J.  The  facts  of  this  case  ap- 
pear in  the  reporter's  statement 

1.  The  execution  and  delivery  by  an  insol- 
vent partnership  of  several  mortgages,  all 
bearing  the  same  date,  does  not  make  an  at- 
tempted assignment  for  the  benefit  of  cred- 
itors. Hollingsworth  v.  Johns,  92  Ga.  428, 
17  S.  E.  621.  Nor  does  the  transaction,  con- 
sidered as  a  wliole,  take  the  character  of 
such  an  assignment,  because,  in  addition  to 
the  mortgages,  the  partnership  also  executed 
and  delivered  to  the  mortgagees  and  othei 
creditors  an  instrument  transferring  as  col- 
lateral security  for  the  claims  of  all  these 
creditors  the  choses  In  action  belonging  to 
the  partnership,  it  not  appearing  that  a  trust 
in  favor  of  the  debtors  or  of  any  one  else 
was   thereby  created.   An   Insolvent  d^tor 
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may  assign  to  a  creditor,  for  that  creditor's 
exclusive  l^efit,  choses  in  action  as  col- 
lateral security  for  his  debt  Boyidn  y.  Ep- 
stein, 94  Ga.  750,  22  S.  B.  21S.  It  being 
clearly  the  right  of  a  debtor  to  secure  his 
creditors  in  either  of  the  above-mentioned 
ways,  we  cannot  see  how  securing  them  si* 
multaneously  in  both  ways  would  render  the 
transaction  an  assignment  to  which  the  aa- 
signment  acts  of  1881  and  1885  would  be  ap- 
plicable. The  decision  of  this  court  in  Powell 
V.  Kelly,  82  Ga.  1,  0  S.  B.  278,  supports  the 
ruling  made  in  the  present  case.  The  case 
of  Kiser  v.  Dannenberg,  88  Ga.  541,  15  S.  B. 
17,  is  altogether  dissimilar.  Indeed,  the  dis- 
similarity is  so  obvious,  we  need  not  under- 
take to  specify  the  points  of  dlfCerepce.  In 
Johnson  v.  Adams,  82  Ga.  551,  17  S.  B.  886, 
there  was  an  element  of  trust  In  the  head- 
note  of  the  decision  therein  the  distinction 
between  that  case  and  one  like  the  present 
is  clearly  pointed  out  There  are  other  some- 
what similar  cases  in  which  a  trust  of  the 
same  character  was  created,  which  renders 
them  inapplicable  to  the  present  discussion. 

2.  The  instrument  by  which  Gibian  &  CJo., 
the  insolvent  partnership,  sought  to  effect  a 
transfer  of  their  choses  in  action  to  certain 
of  their  creditors,  was  as  follows:  "For 
value  received,  we  hereby  transfer  and  aa- 
sign,  for  collateral  security,  to  the  Exchange 
Bank  of  Macon  [and  other  named  creditors], 
the  accounts,  claims,  choses  in  action,  and 
equities  due  and  owing  to  us,  a  schedule  of 
which  is  annexed  to  this  transfer,  and  made 
a  part  hereof;  the  s^d  accounts  to  be  col- 
lected or  used  and  applied  to  the  debts  which 
the  parties  named  hold  against  us;  all 
amounts  collected  to  be  distributed  pro  ratai 
upon  the  mortgages  executed  by  us  in  favor 
ot  said  parties  on  October  15th,  1891.  Any 
overplus  that  may  be  collected  over  and 
above  the  clainos  aforesaid  shall  be  paid  iQK>n 
the  mortgages  of  Max  Cohen  [and  two  other 
named  creditors],  to  whom  such  claims  are 
also  transferred  and  assigned;  such  over- 
plus to  be  distributed  pro  rata  on  the 
amounts  due  such  parties,  as  shovm  upon  cer- 
tain mortgages  which  were  also  executed  by 
us  on  October  15th,  1891,  in  their  favor.  We 
hereby  waive  all  notice  required  by  statute 
in  case  any  of  these  claims  should  be  made 
by  the  parties  to  whom  they  are  hereby  trans- 
ferred. This,  October  3  eth,  1891."  It  wlU  be 
observed  that  the  above  instrument  specifi- 
cally stipulates  that  the  transfer  thereby 
made  is  to  the  second  class  as  well  as  to  the 
first  class  of  the  creditors  therein  named. 
Unquestionably,  therefore,  the  legal  title  to 
the  property  thus  assigned  was  effectually 
transferred  to  both  classes  of  creditors  Joint- 
ly, each  class  having  an  equal  right  with  the 
other  to  immediate  possession,  and  each 
taking  a  present  interest  therein.  It  is  true 
that  the  instrument  effecting  this  transfer 
plainly  contemplates  that  in  order  to  secure 
the  fruits  thereof,  the  property  must  neces- 
sarily be  converted  into  cash;  but  it  does  not 


undertake  to  impose  any  duty  in  this  regard 
upon  the  one  dass  rather  than  upon  the  oth- 
er. It  simply  vests  in  both  classes  Jointly  the 
legal  title,  leaving  them  free'  to  adopt  such 
means  as  they  may  command  to  effect  a  di- 
vision of  the  property.  Clearly,  the  creditors 
of  neither  class  are  constituted  trustees  tor 
the  other,  given  any  power  to  exercise  Inde- 
pendent and  exclusive  control  over  the  prop- 
erty, or  charged  with  any  du^  of  converting 
the  same  into  cash  and  accounting  to  the 
members  of  the  other  dass  for  their  respec- 
tive interests.  It  would  require  a  consid- 
erable strain  to  hold  that  any  trust  was  creat- 
ed by  this  assignment  Surely,  if  none  of  the 
creditors  made  any  attempt  to  collect  the 
choses  in  action  so  assigned  for  the  protec- 
tion of  all,  and  allowed  the  same  to  become 
utterly  worthless  in  their  hands,  we  would 
not  feel  authorized  to  hold  that  either  class 
would  thereby  become  liable  for  the  loss  thus 
occasioned  to  the  members  of  the  other  dasa. 
The  case  of  Boykin  v.  Bpstein,  siqira,  dis- 
tinctly settled  the  proposition  that  a  debtor, 
in  the  exercise  of  his  right  to  prefer  credit- 
ors, could  assign  choses  in  action  as  collateral 
security,  either  to  a  single  creditor  or  to  a 
number  of  creditors  Jointly,  provided  no 
trust'  was  created  by  such  transfer.  Of 
course,  it  is  not  a  necessary  prerequisite  that 
each  and  every  assignee  should  be  given  an 
equal  interest  in  the  property  assigned;  that 
is  to  say,  the  debtor  would  be  entirely  at  lib- 
erty to  provide  that  the  interest  of  one  cred- 
itor should  be,  say  one-half,  that  of  another 
one-twelfth,  and  so  on.  In  other  words,  it  is 
not  incumbent  upon'  the  debtor  to  himself 
divide  the  property  up,  giving  to  each  cred- 
itor only  so  mueh  thereof  aa  it  Is  desired 
shall  constitute  his  part;  but  an  assignment 
of  the  whole  may  by  one  instrument  be  made 
to  all  the  creditors,  the  particular  interest  of 
each  in  the  undivided  whole  being  sufildent- 
ly  specified  to  enable  a  subsequent  division 
of  the  property  to  be  made  by  the  creditors 
among  thenvsdves. 

The  real  objection  urged  against  the  as- 
signment made  in  the  present  case  is  that 
Gibian  &  Co.  had  no  power  to  arbitrarily  di- 
vide the  assignees  into  two  separate  and  dis- 
tinct classes,  giving  to  one  a  preference  and 
priority  of  payment  over  the  other.  As  no 
trust  was  imposed  upon  the  first  class  by  this 
arrangement,  we  fail  to  see  how  the  assign- 
ment would  be  thereby  invalidated.  The 
sole  purpose  of  this  provision  was  to  defl- 
nitdy  fix  the  benefldal  interest  each  class 
should  recdve  under  the  Joint  assignment  to 
both.  Had  property  worth  a  definite  amount 
been  assigned,  there  surely  could  be  no  ob- 
jection to  the  debtors*  providing  that  the  in- 
terest of  certain  creditors  should,  in  any 
event,  be  equal  to  the  full  amount  of  the 
claims  held  by  each,  respectively;  and,  after 
this  interest  was  deducted  and  paid  out  of 
the  property  as  a  whole,  the  balance  remain- 
ing should  be  divided  pro  rata  among  oth^ 
named  creditors,  according  to  the  amounts  of 


Qa.) 


WYLLY  V.  8CBETJSN. 


485 


their  respectiye  dalms.  Wliat  was  done  in 
the  present  instance  amounts  practically  and 
substantially  to  the  same  thing.  The  exact 
value  of  the  choses  in  action  assigned  could 
not,  because  of  the  uncertainty  as  to  their 
collection,  be  definitely  ascertained.  There- 
fore it  was  that  Gibian  &  Go.,  wishing  to 
sare  some  of  their  creditors  entirely  from 
loss,  provided  that  the  interest  of  this  class 
should  equal  the  full,  amount  of  their  claims, 
regardless  of  the  actual  value  of  the  property 
assigned;  and  to  successfully  carry  this 
scheme  into  effect,  further  stipulated  that 
sufficient  <^  the  proceeds  realized  from  the 
property  should  be  first  set  apart  and  paid 
over  to  this  dass,  in  order  that  the  remain- 
ing interest  conferred  upon  the  creditors  of 
the  second  class  might  be  determined  and 
divided  ratably  among  the  latter.  Really, 
the  important  thing  to  be  considered  is 
whether  or*  not  the  instrument  by  which  the 
transfer  was  effected  passed  the  title  to  the 
property  actually  assigned  into  both  classes 
of  creditors  jointly,  and  not  into  one  class 
alone  for  the  benefit  of  both.  We  have  no 
hesitation  in  saying  both  classes  took  under 
the  assignmeni  a  joint,  present,  and  imme- 
diate interest  in  the  property.  This  being  so, 
it  is  of  very  little  practical  importance  to  in- 
quire as  to  the  precise  beneficial  interest 
which,  as  between  themselves,  either  class 
could  assert  against  the  other.  Had  the 
property  been  actually  assigned  and  trans- 
ferred to  one  only  of  these  classes,  giving 
that  class  exclusive  possession  of  and  control 
over  the  property  in  order  that  its  claim 
should  first  be  satisfied,  and  imposing  upon 
it  the  duty  of  then  administering  the  proper- 
ty for  the  benefit  of  the  other  class,  an  ex- 
press trust  would  have  been  created,  and  the 
case  would  have  worn  an  entirely  different 
aspect 

3, 4.  We  do  not  think  that  Fulton  &  Bro., 
intervening  creditors,  established  by  a  suffi- 
ciency of  proof  their  contention  that  they 
were  entitled  te  rescind  the  sale  of  their 
goods  to  Glblan  &  Go.  on  the  ground  of 
fraud  in  the  purchase.  And  on  the  whole  we 
find  no  error  in  the  granting  of  a  general 
nonsuit  as  to  all  the  interveners.  Judgment 
affirmed. 


(98  Go.  213) 

WYLLY  V.  SCREVEN. 

(Snpreme  Court  of  Georgia.    March  23, 1896.)  ' 

dooumentart  bvidbncb— proof   of  execution 
—Plbadino—Mortoaob— Application 

TO  BUBSBQUBNT  DBBTS. 

1,  Where  an  action  wds  properly  brought,  not 
only  for  the  purpose  of  obtaining  a  money  judg- 
ment for  the  amount  of  the  plaintiffs  demand, 
bat  also  for  the  purpose  of  establishing  a  lien 
upon  specified  property,  any  written  instrument 
by  which  the  debt  was  secured  and  the  lien 
created,  if  set  forth  and  declared  upon  in  the 
declaration,  is,  in  the  absence  of  a  plea  of  non 
est  factum,  adihissible  in  evidence  in  the  plain- 
tiffs favor,  without  proof  of  its  execution. 

2.  Where  a  deed  was  executed  to  secure  a 
specified  debt,  the  security  thus  created  could. 


by  a  written  contract  between  the  parties,  be  so 
extended  as  to  secure,  as  between  tnem,  another 
debt  subsequently  contracted  by  the  grantor  in 
favor  of  the  grantee;  and  in  such  case  it  was 
not  essential  that  this  latter  contract  should  in 
terms  specifically  describe  the  property  covered 
by  the  original  deed,  this  being  sufficiently  ac- 
complished by  references  in  the  contract  to  the 
deed  itself,  and  the  description  in  the  latter  be- 
ing full  and  accurate. 

3.  The  evidence  warranted  the  verdict:  there 
was  no  error  at  the  trial;  and  the  court  did  not 
err  in  refusing  to  set  the  verdict  aside. 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Mcintosh  coun- 
ty;   R.  Falligant,  Judge. 

Action  by  John  Screven,  Jr.,  against  W.  C. 
Wylly.  From  a  judgment  for  plaintiff,  de- 
fendant brings  error.    Affirmed. 

Clifton  &  Fraser  and  Garrard,  Meldrim  & 
Newman,  for  plaintiif  in  error.  Geo.  W. 
Owens,  for  defendant  in  error. 

SIMMONS,  C.  J.  Wylly,  a  rice  planter, 
desired  to  obtain  from  Screven,  a  rice  fac- 
tor, advances  to  the  extent  of  $6,000  for  the 
purpose  of  cultivating  his  crops .  for  the 
year  1892;  and  it  was  agreed  between  them 
that  Wylly  should  give  to  Screven  a  note 
for  ^,000,  which  Screven  should  use  as  col- 
lateral in  obtaining  from  a  bank  the  $6,000, 
it  being  a  rule  of  the  bank  that  it  would 
not  advance  more  than  75  per  cent  on 
such  paper;  and,  to  secure  the  payment  of 
this  indebtedness,  it  was  agreed  that  Wylly 
should  execute  to  Screven  a  conveyance  of 
certain  property,  real  and  personal.  It  was 
also  agreed  that  Wylly  should  pay  Interest 
en  all  advances  at  the  rate  of  8  per  cent 
per  annum,  and,  in  case  of  nonpayment,  at- 
torney's fees  for  collecting  the  same.  In 
accordance  with  this  agreement  Wylly,  on 
February  1,  ^1892,  delivered  to  Screven  his 
note  for  $8,000,  due  October  1,  1892,  pay- 
able to  the  order  of  Screven,  and  made  and 
delivered  to  him  a  deed  to  the  property  re- 
ferred to;  and  during  that  year  Screven 
made  advances  to  Wylly  to  the  extent  of  $6,- 
000.  On  February  13,  1893,  at  which  time 
there  was  a  balance  due  by  WyUy  upon  this 
indebtedness,  the  parties  entered  into  an 
agreement  ii\  writing  whereby  Screven 
agreed  to  advance  to  Wylly,  for  the  purpose 
of  cultivating  his  crops  for  that  year,  a  sum 
not  exceeding  $3,200,  and  Wylly  agreed  as 
follows:  "The  party  of  the  second  part,  in 
consideration  of  the  advances  thus  to  be 
made,  agrees^to  make  and  deliver  unto  the 
said  party  of  the  first  part  his  promissory 
note  of  even  date  with  these  presents,  for 
$3,200,  due  and  payable  on  January  10,  1894, 
said  note  being  secured  by  a  deed  being 
made  by  the  said  party  of  the  second  part 
to  the  said  party  of  the  first  part,  of  date 
February  1st,  1892,  and  the  note  therein  de- 
scribed, for  the  sum  of  $8,000."  It  was  fur- 
ther agreed  that  eight  per  cent  interest 
should  be  paid  on  all  advances,  and  that 
in  case  the  note  or  claim  for  advances  should 
be  placed  in*  the  hands  of  an  attorney  for 
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collection,  ten  per  cent  should  ])e  paid  slb 
attorney's  fees.  The  note  for  $3,200  was  de- 
livered, and  the  money  advanced.  In  accord- 
ance with  this  agrreement.  In  February, 
18&1,  Screven  brought  suit  against  Wylly 
for  an  alleged  balance  of  $4,525.02  due  on 
these  advances,  and  prayed  that  the  realty 
and  personalty  described  in  the  deed  be 
sold  to  satisfy  the  same.  The  defendant  an- 
swered that  he  did  not  owe  the  plaintiff  the 
sum  claimed,  -and  could  not  specify  the 
amount  due;  and  that  the  deed  did  not 
operate  as  a  Uen  to  advances  made  under 
the  agreement  of  February  13,  1893.  The 
jury  found  for  the  plaintiff  $4,284.76,  with 
interest  from  January  16,  1894,  and  10  per 
cent,  attorney's  fees,  and  that  the  property 
be  subject  to  the  lien  claimed.  The  defend- 
ant made  a  motion  for  a  new  trial,  which 
was  overruled,  and  he  excepted. 

1.  It  was  complained  in  the  motion  for  a 
new  trial  that  the  court  erred  in  admitting 
in  evidence  the  agreement  of  February  13, 
1803,  over  the  objection  of  the  defendant 
that  there  was  no  proper  proof  of  its  execu- 
tion. There  was  no  error  in  overruling  this 
objection.  A  copy  of  the  agreement  was  at- 
tached to  the  declaration,  and  it  was  de- 
clared on  as  a  part  of  the  plaintiff's  case, 
the  action  being  not  only  for  the  recovery  of 
the  amount  alleged  to  be  due,  but  to  establish 
a  lien,  which  lien  the  declaration  alleged  was 
created  by  the  defendant's  deed  and  this' 
agreement  together.  This  being  so,  the  de- 
fendant could  not  require  proof  of  the  ex- 
ecution of  the  agreement  without  first  put- 
ting its  execution  in  issue  by  a  sworn  plea 
of  non  est  factum.  See  Code,  §§  2851,  3454, 
3472,  4l49,  and  cases  cited  in  the  notes  to 
these  sections.  The  defendant  did  not  do 
this.  In  his  answer,  he  admitted  the  exe- 
cution of  the  agrreement,  and  denied  merely 
that  it  had  the  legal  effect  claimed  for  it 
by  the  plaintiff. 

2.  It  was  insisted  that  this  agreement  waa 
ineffectual  to  establish  a  Hen,  for  the  reason 
that  it  did  not  describe  the  property;  and, 
upon  this  ground,  it  was  objected  to  as  in- 
admissible for  the  purpose  for  which  it  was 
offered.  It  was  also  contended  that,  in  so 
far  as  the  original  indebtedness  was  paid, 
the  deed  which  had  been  given  to  secure 
the  same  ceased  to  be  a  lien,  and  that  the 
lien  could  not  be  extended  by  such  an  agree- 
ment as  the  one  in  question,  so  as  to  oper- 
ate as  security  for  further  indebtedness; 
and  it  is  complained  that  the  court  erred 
in  refusing  to  charge  the  jury  to  this  effect 
There  is  no  merit  in  these  contentions. 
When  the  new  agreement  was  entered  into, 
the  title  to  the  property  was  still  in  the  cred- 
itor, and  there  was  no  reason  why  the  par- 
ties could  not  enter  into  an  agreement, 
which  should  be  binding  as  between  them- 
selves, that  the  title,  though  conveyed  as  se- 
curity for  one  debt  should  stand  as  securi- 
ty for  another.  No  particular  form  is  re- 
quired for  an  agreement  to  conatitute  a  lien. 


It  is  sufficient  if  ft  dearly  indicates  the  in- 
tention to  create  a  lien,  the  debt  to  secure 
which  it  is  given,  and  the  property  upon 
which  it  is  to  take  effect  We  think  the 
agreement  in  question  does  this.  It  clearly 
describes  the  debt  and  states  that  it  la  se- 
cured by  the  deed  of  the  party  of  the  second 
part  to  the  party  of  the  first  part  "of  date 
February  1st  1892,  and  the  note  therein 
described,  for  the  sum  of  $8,000."  By  means 
of  this  description  the  deed  referred  to  could 
be  identified,  and  by  reference  to  the  deed 
the  property  which  it  was  intended  should 
stand  as  security  for  the  debt  could  be 
easily  ascertained,  the  property  being  fully 
and  specifically  described  therein. 

3.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  refusing  a  new  triaL 
Judgment  affirmed. 


(M  Qa.  26S) 
SOUTHERN  BXP.  CO.  v.  WOOD. 
(Supreme  Ck>urt  of  Georgia.    March  30, 1896.) 

Cabbibbs— Loss  ov  Goods— Gomobalmbnt  ov 

Valub. 

1.  The  silence  of  a  shipper  tonchin^  the  char- 
acter and  value  of  goods  contained  m  a  pack- 
age, which  does  not  indicate  that  its  contents 
are  of  great  or  unusual  value,  or  such  an  im- 
perfect description  of  such  contents  as  misleads 
the  carrier  with  respect  to  their  nature  and  val- 
ue, may,  when  the  cireunutanees  require  a  full 
disclosure  from  the  shipper,  even  in  the  absence 
of  an  inquiry  by  the  carrier,  or  of  an  actual 
intent  to  defraud  by  the  shipper,  amount  to 
•nch  a  fraud  as  will  discharge  the  carrier  from 
liability  on  account  of  loss  or  destruction  of  the 
goods. 

2.  Applying  the  law  as  above  announced  to 
the  facts  of  the  present  case,  a  finding  for  the 
defendant  was  demanded,  and  therefore  the 
verdict  in  the  plaintiff's  favor  was  contrair  to 
law,  and  ought  to  have  been  set  aside^  irre* 
spective  of  any  ruling  made  at  the  triat 

(SyUabus  by  the  Court) 

Bnor  from  dty  court  of  Macon;  John  P. 
Boss,  Judge. 

Action  by  A.  Lb  Wood  against  Southern  Bx« 
press  Company.  Judgment  for  pisintlff.  De^ 
f endant  brings  error.    Berecsed. 

Erwin,  Dn  Bignon  &  Chisholm  and  Dessau 
&  Hodges,  for  plaintlfT  in  error.  Bstes  & 
Jones,  for  defendant  in  error. 

SIMMONS,  C  J.  The  law  of  this  case,  as 
announced  in  the  first  headnote,  was  laid 
down  by  this  court  in  the  case  of  Express  Co. 
V.  Everett  37  6a.  688»  and  is  so  fully  dis- 
cussed in  the  opinion  of  Chief  Justice  Warner 
in  tliat  case  ^t  we  deem  it  unnecessary  to 
enter  into  any  further  discussion  of  it  here. 
See,  also,  the  opinion  of  McCay,  J^.,  when  .that 
case  was  again  before  this  court  46  Ga.  306. 
In  the  present  case  the  trial  judge,  in  his 
charge  to  the  jury,  seems  to  have  followed 
those  decisions;  but  we  think  he  erred  In  not 
setting  aside  the  verdict  as  not  sustained  by 
the  evidence.  The  facts,  in  brief,  are  that  a 
package  wrapped  in  common  manilla  paper, 
and  tied  with  a  twine  string,  but  not  sealed. 
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ftnd  wlildi,  It  is  alleged,  oontalned  the  music 
and  the  libretto  of  an  opera,  the  former  worth 
$1,000  and  the  latter  worth  $50,  was  d^T- 
ered  to  the  agent  of  the  defendant  at  Selma, 
Ala.,  for  transmlaBion  to  ICacon,  Ga.  There 
was  nothing  on  the  package  to  Indicate  Its 
valne.  According  to  the  testimony  of  the  per* 
son  who  delivered  It  to  the  agent,  he  told 
the  agent  that  it  was  a  package  of  music,  but 
said  nothing  as  to  what  kind  of  music  It  was, 
nor  was  anything  said  as  to  Its  raloe.  No 
Talue  was  asked  to  be  placed  upon  It,  and 
none  was  giren.  He  testified  that  the  agent 
asked  him  35  cents  charges,  and  he  replied  that 
the  package  came  to  him  for  25  cents,  and  aft- 
er some  discussion  Induced  the  agent  to  make 
a  reduction  hi  the  charges.  The  agent  testi* 
fled  that  he  first  asked  40  cents  charges,  to 
which  the  sender  replied  that  was  too  much; 
that  the  package  came  for  25  cents,  and  they 
ought  to  carry  It  back  for  the  same  price; 
and  he  remarked  that  it  was  nothing  but 
printed  matter  or  music,  and  the  agent  there- 
upon gave  him  a  lower  rate.  There  was  fur- 
ther testimony  for  the  defendant  to  the  effect 
that,  if  its  agent  had  been  informed  that  the 
package  was  worth  $1,060,  the  rate  would 
hare  been  10  cents  per  $100  extra  valuation, 
and  that  it  would  not  have  gone  through  the 
same  channel  as  regular  freight,  but  would 
have  been  put  In  the  money  department, 
where  all  valuable,  sealed,  and  money  pack* 
ages  were,  and  would  have  been  carried  In  a 
safe  in  the  expresA  car  Instead  of  with  the 
general  freight  therein.  It  appeared  that  the 
car  in  which  the  pa<icage  was  carried  was  de- 
stroyed by  fire^  but  the  packages  in  the  iron 
safe  in  that  car  were  not  destroyed.  There 
was  considerable  testimony  as  to  the  value  of 
the  opera,  it  appearing  to  have  been  the  only 
copy  in  existence,  and  not  capable  of  replace- 
ment The  jury  found  for  the  plaintiff  $475. 
The  evidence  shows  that  the  conduct  of  Br- 
hart,  the  person  who  delivered  the  package 
to  the  agent  of  the  express  company,  was  cal- 
culated to  deceive  the  agent  as  to  the  value 
of  the  package,  and  it  doubtless  did  deceive 
htoL  HlS'higs^ing  over  the  small  sum  char- 
ged for  the  freight  was  sufficient  of  itself  to 
induce  the  agent  to  believe  that  the  package 
was  not  valuable;  and  when  he  told  the  agent 
that  it  was  muslcv  without  exi^iainlng  any- 
ching  further,  the  agent  would  naturally  coa- 
elude  that  it  was  printed  music,  which  is  not 
very  expensive.  At  any  rate,  no  one  would 
have  supposed  from  the  appearance  of  the 
package,  or  from  what  was  said,  that  the 
package  contained  something  worth  a  tiiou- 
sand  dollars.  If  Brbart  had  informed  the 
agent  as  to  its  value,  it  would  have  been  pla- 
ced in  an  iron  safe,  with  other  valuable  peck- 
ages;  and,  according  to  the  evidence,  would 
not  have  been  destroyed  by  fire.  By  his  hig- 
gling with  the  agent  he  got  the  benefit  of  a 
reduced  rate,  when,  If  the  true  value  of  the 
package  had  been  known,  a  higher  rate  would 
have  been  charged  for  it  9nch  conduct  on 
the  part  of  the  shipper,  we  thhik,  amounted  to 


a  concealment  of  ttie  true  character  of  the  con- 
tents of  the  padcage,  and  constituted  such  a 
legal  fratid  upon  the  carrier  as  would  in  Uw 
discharge  it  from  all  liability  as  a  carrier. 
The  flicts  of  the  case  are  in  this  respect 
stronger  in  behalf  of  the  carrier  than  were  the 
facts  In  the  Bverett  Case,  supra,  for  in  that 
case  nothing  was  said  to  the  agent  of  the  car- 
rier by  the  person  who  delivered  the  package 
for  8hi|>ment  which  could  have  tended  to  mis- 
lead the  agent;  while  hi  the  present  case  the 
sayings,  as  well  as  the  conduct  of  the  shipper, 
were  calculated  to  deceive  the  agent  In  that 
case  there  were  two  verdicts  in  favor  of  the 
shipper,  but  bdli  verdicts  were  set  aside;  the 
second  upon  the  ground  that  it  was  contrary 
to  law,  because  the  evidence  did  not  sustain 
ft  See  Code,  1 2080;  Wood  v.  Southern  Expw 
Go.,  96  Ga.  462,  22  &  B.  585.  Judgment  re- 
versed. 


.     (96  Oa.  2T8) 
SANDBRLIN  v.  WILLIS. 
OSupreme  Court  of  Georgia.    March  30, 1896.) 
Sals  or  Lahi>—Rbsci8sion— Action  fob  Przcb— 

EVIDBNCB. 

1.  No  legal  right  of  resdision  can .  arise  in 
favor  of  the  holder  of  land  under  a  bond  for 
title  until  after  a  breach  of  the  bond  by  the 
obligor. 

2.  The  defendant  having  pleaded  that  he  had 
tendered  the  balance  of  the  purchase  money, 
and  made  a  demand  for  the  title  caUed  for  by 
the  bond,  and  that  the  plaintiff  failed  and  re- 
fused to  comply  with  such  demand,  and  having 
entirely  failed  to  sustain  these  allegations  by 
evidence,  the  yerdict  against  the  defendant  was 
absolutely  demanded,  and  ought  not  to  be  set 
aside,  though  errors  were  committed  at  the 
trial 

(SyUabus  by  the  Court) 

Error  from  city  court  of  Macon;  J.  P. 
Boss,  Judge. 

Action  by  W.  J.  Willis  against  John  F. 
Sanderlin.  Judgment  for  plaintiff.  Defend- 
ant brings  error.   Affirmed. 

Steed  &  Wimberiy,  for  plaintiff^  in  error. 
Nottingham  A  Brunson,  for  defendant  in 
error. 

LUMPKIN,  J.  This  case  was  before  this 
court  at  the  March  term,  1894,  when  a  new 
trial  was  granted,  because,  in  our  opinion, 
the  presiding  Judge  erred  in  striking  a  plea  ' 
of  the  defendant  alleging  that  there  had 
been  a  breach  of  the  bond  for  titles  delivered 
to  him  by  the  plaintiff.  94  Oa.  171,  21  8.  B. 
291.  Another  trial  was  had,  which  resulted 
in  a  second  verdict  for  the  plaintiff,  and  the 
defendant  now  assigns  error  upon  the  over- 
ruling of  his  motion  for  a  new  trial. 

The  announcement  contained  in  the  first 
headnote  is  too  manifestly  correct  to  require 
argument  in  its  support  The  real  ques- 
tion, therefore,  upon  which  the  case  turned, 
was  whether  or  not  the  defendant  sustained 
his  plea  by  evidence.  He  alleged,  in  sub- 
stance, that  he  had  tendered  to  the  plaintiff, 
Willis,  the  balance  of  the  purchase  money 
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for  the  land  bargained  for,  had  demanded 
of  Willis  the  title  caUed  for  by  his  bond, 
and  that  Willis  had  utterly  failed  and  re- 
fused to  comply  with  this  demand.  After 
giying  the  entire  brief  of  evidence  a  thor- 
ough and  careful  examination,  we  are  satis- 
fied these  all^ations  were  not  sufficiently 
proved.  There  was  evidence  tending  to 
show  an  inability  on  the  part  of  Willis  to 
make  a  good  title  to  the  land  at  the  time 
of  the  allegefl  tender  and  demand,  but  no 
such  defense  was  set  up  in  the  plea^  Con- 
sidered as  to  its  bearing  upon  the  real  de- 
fense relied  upon  by  the  defendant,  and  put 
in  issue  by  his  plea,  this  evidence  is  entitled 
to  no  weight,  being  entirely  foreign  to  the 
defendant's  contention  that  Willis  had  made 
a  breach  of  his  bond  by  failing  and  refusing 
to  comply  therewith  when  proper  tender  and 
demand  were  made.   Judgment  affirmed. 


(98  Oa.  260) 

CAPERS  v.  KIRKPATRICK  et  al. 

(Supreme  Coort  of  Georgia.    March  80, 1896.)  > ' 

Tru8tbb8~Application  for  Rbmovai/— Appeal — 
Partibs. 

Where  a  trustee  filed  an  equitable  petition 
against  seyeral  designated  persons  as  cestuis 
que  trustent  under  a  will,  some  of  them  being 
contingent  remainder-men,  with  interests  more  or 
less  remote,  praying  that  he  be  allowed  to  re- 
sign the  trust,  that  a  suitable  person  be  appoint- 
ed his  successor,  and  that,  after  an  accounting 
and  settlement  with  such  successor,  the  peti- 
tioner be  relieved  of  and  fully  discharged  from 
the  trust;  and  where,  after  the  case  had  been 
referred  to  a  master  under,  an  order  consented 
to  by  all  parties,  in  which  it  was  recited  that, 

rn  the  filing  of  the  master's  report,  the  judge 
□Id  appoint  a  successor  to  the  petitioner,  to 
whom  the  latter,  upon  receiying  notice  of  the 
appointment,  should  without  delay  turn  over 
the  trust  estate,  there  was  a  verdict  finding 
that  the  petitioner  was  liable  in  an  amount 
stated,  and  recommending  his  discharge  as 
trustee  upon  his  paying  the  same  to  the  person 
who  had  been  appointed  such  successor,  or,  in 
the  event  of  nonpayment,  that  its  collection  be 
enforced  by  execution, — the  petitioner  could  not 
properly  bring  the  case  to  this  court  for  review 
by  a  bill  of  exceptions  without  serving  all  the 
cestuis  que  trustent  who  were  parties  to  the 
original  petition.  These  persons,  though  they 
may  not  have  been  necessary  parties  In  the 
court  below,  were  proper  parties  defendant; 
and  the  petitioner,  having  elected  to  litigate 
with  them  as  such  in  that  court,  cannot  dis- 
pense with  their  ];)resence  in  this  court,  not- 
withstanding their  interests  in  the  subject-mat- 
ter may  be  only  contingent 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty; B.  H.  Callaway,  Judge. 

Petition  by  ¥,  W.  Capers,  trustee,  against 
Mary  A.  Kirkpatrick  and  others,  for  leave  to 
resign  his  trust.  Prom  the  decree  rendered, 
petitioner  brings  error.  On  motion  to  dis- 
miss.    Granted. 

T.  Oalonan  and  S.  Dutcher,  for  plaintiff  in 
error.  F.  H.  Miller,  M.  P.  Poster,  and  W. 
H.  Fleming,  for  defendants  in  error. 


SIMMONS,  a  J.  When  this  case  was 
reached  in  its  order  in  this  court,  the  defend- 
ants In  error  moved  to  dlflmiss  it,  on  the 
ground  that  some  of  the  parties  in  whose 
favor  the  Judgment  complained  of  was  ren- 
dered were  not  made  parties  to  the  bill  of 
exceptions.  It  appears  from  the  record  that 
the  plaintiff  in  error,  who  was  trustee  un- 
der the  will  of  A«  P.  Robertson,  filed  a  peti- 
tion, in  which  he  prayed  that  he  be  allowed 
to  resign  the  trust,  that  a  suitable  person  be 
appointed  his  successor,  and  that,  after  an 
accounting  and  settlement  with  such  succes- 
sor, the  petitioner  be  relieved  of  and  f  uUy 
dischaig^ed  from  the  trust  The  cestnis  que 
trustent  who  were  made  parties  defendant 
to  the  petition  were  Mary  A.  Kirkpatrick, 
the  life  tenant,  Mary  A.  McBee,  nte  Kitkr 
Patrick,  the  first  remainder-man,  and  the 
children  of  William  H.  Robertson,  who  were 
contingent  remainder-men.  They  were  all 
served,  either  personally  or  by  publication. 
The  case  was  referred  to  a  nuister,  under  an 
order  consented  to  by  all  parties,  in  which 
it  was  recited  that,  upon  the  filing  of  the 
nmster's  report,  the  judge  should  appoint  a 
successor  to  the  plaintilE,  to  whom  the  latter, 
upon  receiving  notice  of  the  appointment 
should  without  delay  turn  over  the  trust  es- 
tate. The  master  reported,  and  yarlous  ex- 
ceptions were  filed  to  his  report  The  court, 
after  hearing  the  exceptions,  approved  the 
report,  except  as  to  certain  parts  stricken 
therefrom;  and  a  verdict  was  accordingly 
taken,  by  which  the  jur;^  found  that  the 
plaintiff  was  liable  in  an  amount  stated,  and 
recommended  his  discharge  upon  his  paying 
the  same  to  the  person  who  had  been  ap- 
pointed his  successor,  or,  in  the  event  of 
nonpayment  that  its  collection  be  enforced 
by  execution.  The  court  rendered  a  decree 
in  accordance  with  the  rerdict  and  appolht- 
ed  a  successor  to  the  plaintiff,  as  trustee. 
The  plaintiff  excepted  thereto,  but  no  service 
of  the  bill  of  exceptions  was  made  upon  any 
of  the  parties  defendant  except  Mrs.  Kirk- 
patrick and  Mrs.  McBee.  In  resisting  the 
motion  to  dismiss,  the  able  counsel  for  the 
plaintlffi  in  error  contended  that  the  real 
parties  in  interest  were  before  the  court, 
and  that  the  interests  of  the  contingent  re- 
mainder-men who  were  not  served  were  so 
remote  that  they  were  not  necessary  par- 
ties here.  It  may  be  true  that  these  remain- 
der-men were  not  necessary  parties  in  the 
court  below.  Still,  they  were  proper  parties, 
and  the  plaintiff  having  neglected  to  make 
them  parties,  and  litigate  with  them  as  such, 
and  a  verdict  and  decree  having  been  ren- 
dered in  their  favor,  they  are  necessary  par- 
ties in  this  court,  notwithstanding  their  in- 
terests in  the  subject-matter  may  be  only 
contingent  The  rule  is  that  all  parties  to 
the  judgment  sought  to  be  set  aside  must 
be  made  parties  in  this  court  This  is  neces- 
sary in  order  that  any  judgment  that  this 
court  may  pronounce  may  be  binding  upon 
all  parties  to  the  litigation.    See,  on  thia  sob 
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]eet»  Baker  t.  TliompBon,  78  Ga.  742,  748, 
4  8.  B.  107;  Allen  v.  GntTens,  68  Ga.  664; 
Davis  ▼.  Peel  (Ga.)  22  &  B.  626.  Writ  of 
error  dlsmfflsed. 

m  Ga.  257) 

Mcelroy  ▼.  Georgia,  o.  &  n.  ry.  go. 

(Supreme  Court  of  G^rgia.    March  30, 1896.) 
Railroad  Cokpakibs— Aooidvitts  at  Caossivoe— 

SlOSAU. 

The  only  negligenoe  alleged  against  the 
defendant  railway  company  being  the  failure  of 
its  Berrants  to  obserre  the  requirements  of  sec- 
tion 708  of  the  Code,  as  to  blowing  the  whistle  of 
the  engine  and  checking  the  speed  of  the  train 
in  approaching  a  pubhc  road  crossing,  and  it 
spearing  that  the  crossing  in  question  was  one 
where  the  track  of  the  raDway  company  cross- 
ed the  public  highway  upon  a  bridge  or  trestle 
aboye  the  latter,  there  was  no  error  in  grant- 
ing a  nonsuit,  the  section  in  question  being  wa- 
plicable  to  grade  crossings  only.  Atkinson,  J., 
dissenting. 
(Syllabus  by  the  Court) 

Error  from  dty  court  of*  Dekalb;  H.  C. 
Jones,  Judge. 

Action  by  Robert  W.  McElroy  against 
Georgia,  C^arollna  &  Northern  Railway  Com- 
pany. Judgment  for  defendant  Plaintiff 
•brings  error.    Affirmed. 

Albert  &  Hughes,  for  plaintiff  in  error.  Er- 
win,  Cobb  &  Woolley,  for  defendant  in  error. 

SIMMONS,  C.  J.  McElroy  sued  the  rail- 
way company  for  personal  injuries,  pzedi- 
catlngr  his  suit  upon  section  708  of  the  Code, 
the  only  negligence  alleged  against  the  de- 
fendant being  the  failure  of  its  serrants  to 
comply  with  the  requirements  of  that  sec- 
tion in  not  blowlncr  the  whistle  and  check- 
ing the  speed  of  the  train  in  approachlnir 
a  public  crossing.  It  appeared  from  the  eyi- 
dence  at  the  trial  that  the  crossing  was  one 
where  the  railrolid  crossed  the  public  high- 
way upon  a  bridge  or  tressle  10  or  16  feet 
above  the  highway.  At  the  conclusion  of 
the  plaintiff's  eyidence  the  court,  on  mo- 
tion of  the  defendant's  counsel,  granted  a 
nonsuit,  holding  that  the  section  referred 
to  did  not  apply  to  a  crossing  of  this  charac- 
ter, but  applied  to  crossings  at  grade  only. 
Section  708  provides  that  there  must  be  fix- 
ed on  the  line  of  the  railroad,  and  at  a  dis- 
tance of  400  yards  from  the  center  of  each 
public  road  crossincr,  and  on  each  side  there- 
of, a  post,  "and  the  engineer  shall  be  requir- 
ed, whenever  he  shall  arrive  at  ei:ther  of 
said  posts,  to  blow  the  whistle  of  the  loco- 
motive until  it  arrives  at  the  public  road, 
and  to  simultaneously  check  and  keep  check- 
iug  the  speed  thereof,  so  as  to  stop  in  time 
should  any  person  or  thing  be  crossing  said 
track  on  said  road.'*  After  a  careful  con- 
sideration of  the  phraseology  of  this  sec- 
tion, a  majority  of  the  court  are  of  the 
opinion  that  the  trial  judge  was  right  in  his 
construction  of  it  The  object  of  the  stat- 
ute was  manifestly  the  protection  of  per- 
sons and  property  where  the  track  of  the 


railroad  crosses  the  public  road  upon  the  bed 
of  the  highway;  and  there  is  no  indication 
that  it  was  intended  to  apply  also  where  the 
railroad  passes  above  or  underneath  the 
hiirhway.  Where  the  crossinir  is  at  grade, 
the  railroad  company  and  the  public  have 
a  conmion  right  to  the  use  of  the  highway; 
and  It  was  doubtless  on  account  of  the  great 
danger  attending  the  exercise  of  this  right 
by  both,  and  the  consequent  need  of  some 
provision  for  the  protection  of  persons  or 
property  upon  or  about  to  go  upon  the  track 
at  such  points,  that  the  legislature  enacted 
the  statute  from  which  this  section  was  tak- 
en. It  is  quite  clear  that  the  requirement 
that  the  speed  sh^  be  checked  applies  only 
where  the  crossing  is  at  grade,  for  the  stat- 
ute says  this  shall  be  done  '^o  as  to  stop 
in  time  should  any  person  or  thing  be  cross- 
ing said  track  on  said  road";  and,  of  course, 
there  could  be  no  occasion  for  stopping  the 
train  for  the  protection  of  persons  not  on  or 
about  to  go  upon  the  track  itself.  We  think 
it  is  also  clear  that  the  provision  as  to  the 
blowing  of  the  whistle  is  applicable  only 
where  the  checking  of  the  si>eed  is  required, 
for  both  things  are  required  to  be  done  at 
the  same  time.  Whenever  the  train  is  ap- 
proaching a  crossing  to  which  the  statute  is 
applicable,  and  has  arrived  at  one  of  the  posts 
required  to  be  pUced  400  yards  from  the 
crossing,  the  engineer  is  required  to  blow  the 
whistlb  of  the  locomotive  trntil  it  arrives 
"at"  the  public  road,  "and  to  simultaneously 
check  and  keep  checking,"  etc.  These  re- 
quirements are  also  stated  conjunctively  in 
section  710,  which  provides  that,  if  any 
engineer  neglects  to  blow  the  whistle  "and 
to  check  the  speed,  as  required  in  section 
708,"  he  is  guilty  of  a  misdemeanor,  etc.  If 
an  engineer  were  indicted  under  this  section, 
it  would  not  be  a  sufficient  defense  that  he 
did  one  of  these  things.  In  order  to  comply 
with  the  law,  he  would  have  to  do  both.  If 
the  legislature  had  intended  that  these  re- 
quirements should  be  separable,  or  that  botfi 
of  them  should  be  applicable  where  the 
crossing  is  at  grade,  and  only  one  of  them 
should  apply  where  the  railroad  is  above 
or  below  the  public  road,  we  think  they 
would  have  used  language  expressive  of 
that  intention.  To  place  this  construction 
upon  the  statute  would  be  to  ingraft  upon 
it  a  meaning  not  warranted  by  anything  in 
the  language  of  the  statute  itself;  and 
this  court  has  already  held  that  the  stattite, 
being  penal  in  its  nature,  and  subjecting  em- 
ploy6i  failing  to  observe  its  requirements  to 
Indictment  and  punishment,  is  to  be  con- 
strued strictly,  and  its  requirements  should 
not  be  extended  by  construction.  Mozgan 
V.  Railroad  Co.,  77  Ga.  791.  The  decision  of 
this  court  in  the  case  of  Bowen  v.  Railroad 
Co.,  95  Ga.  688, 22  S.  E.  696,  and  the  reasoning 
of  Justice  Lumpkin  therein,  must  be  under- 
stood and  construed  with  reference  to  its 
own  facts.  There  the  crossing  was  at  grade, 
and  hence  the  train  was  approaching  a  cross- 
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ing  to  which  the  statute  was  undoubtedly 
applicable.  If  we  are  right  In  our  conclusion 
in  the  present  case,  that  the  statute  was  In- 
applicable except  as  to  grade  crossings,  the 
doctrine  of  the  Bowen  Case  is  not  involved. 
Whether,  independently  of  the  statutory  re- 
quirements, a  recovery  could  be  liad  upon 
the  state  of  facts  alleged,  is  a  question  we 
are  not  required  in  this  case  to  decide;  the 
action,  as  already  stated,  being  based  whol- 
ly upon  the  statute.    Judgment  affirmed. 

ATKINSON,  J.  (dissenting).  The  provl- 
sions  of  section  70S  of  the  Ck)de,  in  so  far  as 
the  same  require  the  oigineer  of  a  locomotive 
to  blow  the  whistle,  are  applicable  not  only  to 
crossings  at  grade,  but  also  to  crossings  where 
the  public  road  passes  above  or  underneath 
the  track  of  the  railroad. 


(98  Oa.  30e) 

ROBINSON  V.  HUIDEKOPBB  et  aL 
(Supreme  Coxart  of  Georgia.     April  6,  1886.)  > 

IU.ILBOAD  RbCSIYBRB—ACTION  FOR  NbOLIOBNCB — 

BuRDBN  or  Proof. 

1.  According  to  the  principle  laid  down  by 
this  court  in  Henderson  v.  WalJter,  55  Ga.  481, 
which  was  reviewed  and  affirmed  in  the  case  of 
Youngblood  v.  Comer  (decided  at  the  last  term) 
28  S.  B.  509,  special  statutes  enacted  for  the 
purpose  of  fixing  and  arriving  at  the  liability  of 
railroad  companies,  and  relating  expressly  and 
exclusively  to  such  companies,  cannot,  by  im- 
plication or  Interpretation,  be  held  applicable  to 
receivers  of  a  railroad  operating  it  under  the 
orders  of  a  court. 

2.  This  being  true,  there  is,  so  far  as  such  re- 
ceivers and  their  servants  are  concerned,  no  law 
in  this  state  changing  the  common-law  rules  of 
evidence  applicable  to  actions  by  servants 
against  masters  for  personal  in^'uries;  and  there- 
fore, upon  the  trial  of  an  action  against  such 
receivers  by  one  of  their  employte  for  injuries 
of  this  kind,  alleged  to  have  been  caosed  by 
the  defendants'  negligence,  there  is  no  presump- 
tion of  law  that  they  were  negligent,  but  it  u 
incumbent  upon  the  plaintiff  to  prove  affirma* 
tively  that  such  was  the  fact, 

3.  There  being,  in  the  present  ease,  no  evi- 
dence showing  that  the  defendants  were  negli- 
gent, the  verdict  in  their  favor  was  the  only  le- 
gal one  which  could  have  been  rendered;  and 
therefore,  whether  the  rulings  of  the  trial  judge 
complained  of  in  the  motion  for  a  new  trial 
were  or  were  not  erroneous,  that  motion  was 
properly  overruled. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  W.  P.  Robinson  against  F.  W. 
Huldekoper  and  others,  receivers.  From  a 
judgment  for  defendants,  plaintiff  brings 
error.     Affirmed. 

HaU  &  Hammond,  for  plaintiff  in  error. 
Glenn,  Slaton  &  Phillips,  for  defendants  In 
error. 

LUMPKIN,  J.  The  decision  of  this  court 
in  Henderson  v.  Walker,  55  Ga  481,  which 
has  recently  been  reviewed  and  afflnned,  is 
based  upon  the  principle  that  special  stat- 


utes which  relate  expressly  and  exduslrely 
to  railroad  companies  cannot  be  held  ap- 
plicable to  receivers  of  a  railroad  operating 
it  under  the  orders  of  a  court,  for  the  reason 
that  such  receivers  are  not  themselves  rail- 
road companies.  The  statutes  referred  to  in- 
clude not  only  those  passed  for  the  purpose 
of  creating,  as  against  a  railroad  company, 
a  liability  to  which  it^would  not  be  subject 
under  the  rules  of  the  common  law,  but  also 
those  designed  to  vary  pre-existihg  rules  of 
evidence,  so  as  to  enable  plaintiffs,  in  cer- 
tain classes  of  cases,  the  more  readily  to  es- 
tablish a  prima  facie  case  of  liability  against 
such  companies.  At  common  law  a  master 
was  not  liable  to  one  agent  because  of  in- 
juries arising  from  the  negligence  or  miscon- 
duct of  other  agents  in  and  about  the  same 
business.  This  general  rule  is  still  of  force 
in  this  state.  Code,  §  2202.  But  an  excep- 
tion has  been  made  by  statute  in  the  case  of 
employ^  of  railroad  companle&  Code,  §f 
2083»  9033,  3030.  The  Henderson  Case  de- 
cides that  these  sections  cannot  be  invc^ed 
in  favor  of  the  employ^  of  a  rc-ceiver  in 
charge  of  the  property  of  a  railroad  company. 
Again,  at  common  law,  there  was  not,  in  the 
trial  of  an  action  by  a  servant  against  his 
master  for  personal  injuries,  any  presumption 
of  negligence  against  the  master;  and  hence, 
on  the  trial  of  such  a  case,  it  was  incumbent 
on  the  plaintiff  to  prove  affirmatively  the 
negligence  alleged.  Our  law  so  far  varies 
this  rule  of  evidence  in  favor  of  an  employ^ 
of  a  railroad  company  who  has  received  per- 
sonal injuries  through  the  running  of  the 
locomotives,  cars,  or  other  machinery  of  the 
company,  that  a  presumption  of  negligence 
is  raised  against  the  company  when  he 
shows  affirmatively  that  he  himself  was  with- 
out fault  In  other  words,  he  makes  oat  a 
prima  fade  case  merely  by  showing  that  he 
was  injured  in  the  manner'  stated,  and  with- 
out negligence  on  his  part  The  question  in 
the  present  case  is,  does  this  modification  of 
the  general  rule  of  evidence  prevail  in  favor 
of  an  employ 6  of  railroad  receivers?  We 
think  not,  and  the  appUcation  of  the  doctrine 
of  the  Henderson  Case  seems  to  render  this 
conclusion  unanswerable.  There  was  no  evi- 
dence in  the  present  case  which,  in  our  judg- 
ment, showed  affirmatively  that  the  defend- 
ants were  negligent;  and,  as  a  finding  in 
their  favor  was  the  only  one  which  could 
have  been  legally  rendered,  we  need  not  pass 
upon  the  various  assignments  of  error  con- 
tained in  the  motion  for  a  new  triaL  Judg- 
ment affirmed. 

ATB^LNSON,  J.  (concurring).  Without  as- 
senting to  the  correctness  of  the  doctrine  laid 
down  in  the  cases  cited  in  the  first  headnote, 
supra,  I  am,  upon  the  authority  of  the  rul- 
ings made  in  those  cases,  constrained  to  the 
conclusion  reached  in  this,  and  for  that  rea- 
son only  concur  in  the  judgment 
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VAUGHAN  et  al.  v.  GEORGIA  OO-OPBRA- 

TIVB  LOAN  CO. 
(Supreme  Cotirt  of  Georgia.  April  e,  1896.) 
Frauddlemt  Conspiracy -- Conckalmbnt  of  As- 
sets—Rblibf  IN  Eqoitt. 
Where  a  debtor  and  other  persons  enter 
into  a  fraudulent  scheme  or  conspiracy  for  the 
purpose  of  defeating  the  collection  of  a  debt 
due  by  the  former,  and,  in  pursuance  of  the 
conspiracy,  do  a  number  of  fraudulent  and  un- 
conscionable acts,  the  effect  of  which,  if  per* 
mitted  to  stand,  would  be  to  destroy  the  cred- 
itor's lien  upon  property  subject  to  the  pay- 
ment of  this  debt,  the  latter  may,  by  equitable 
petition  against  aU  the  conspirators,  setting 
forth  the  facts,  and  containiaf  appropriate  pray- 
ers, not  only  obtain  a  money  judgment  or  decree 
against  the  debtor,  but  also  haTe  such  other  re- 
lief against  his  conlefendants  as  the  particular 
facts  and  circumstances  of  the  case  will  justify. 
A  petition  of  this  kind  is  not  muHifarions  nor 
demurrable  for  misjoinder  of  parties,  or  for  mis- 
joinder of  causes  of  action. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Riciunond  coun- 
ty;  E.  H.  Callaway,  Judge. 

Action  by  the  Georgia  Co-operatiye  Loan 
Company  against  Stephen  B.  Vanghan  and 
others.  Judgment  for  plalnUfC.  Defendants 
bring  error.    Affirmed. 

The  following  is  the  otHcial  report: 
The  demurrer  filed  by  the  defendants  to  the 
petition  in  the  court  below  was  overruled,  and 
defendants  excepted.  The  petition  alleged: 
Plaintiff,  the  Georgia  Co^peratlTe  Loan  Com- 
pany, is  a  dnly-chartered  corporation.  De- 
fendants are  Stephen  B.  Yanghan,  his  sister, 
Annie  J.  Dill,  and  Patrick  Armstrong.  On 
December  12,  1801,  said  Yanghan  was  the 
owner  In  fee  of  a  lot  in  the  cit^  of  Augusta, 
deecribed.  Ue  purchased  It  firom  John  B. 
Vaiighan,  trustee,  Sarah  E.  Yaughan,  life 
tenant,  Annie  J.  Dill  and  M.  L.  McCord,  re- 
mainder^men  (said  S.  B.  Yaughan  being  the 
third  remainder-man),  for  |2,500,  as  appears 
by  deed  dated  Jnne  5,  1891.  Previously,  and 
while  the  title  was  in  John  B.  Yaughan,  trus- 
tee, the  land  had  been  pledged  by  security 
deed  dated  April  21, 1887,  to  E.  C.  Palmer,  for 
a  loan  of  98,500.  In  order  to  make  the  pur- 
chase and  pay  off  the  prior  lien  for  balance 
due  under  the  security  deed  to  Palmer,  and' 
to  pay  accumulated  taxes,  and  for  other  pur- 
poses, 8.  B.  Yaughan  secured  a  loan  of  $5,500 
on  the  land  from  plaintiff,  giving  therefor  a 
security  deed  dated  December  12,  1891,  and' 
recorded  the  same  day.  At  the  time  of  his 
application  to  plaintiff  for  this  loan,  and  at 
the  date  of  said  deed,  S.  B.  Yaughan  occupied 
the  official  fiduciary  relation  for  plaintiff  of 
being  its  local  secretary  and  agent  at  Augus- 
ta, 6a.,  and  was  a  lawyer  practicing  there. 
Because  of  the  trust  and  confidence  arising 
from  the  relations  above  mentioned  between 
said  Yaughan  and  plaintiff,  plaintiff  sent  its 
cheek  for  ^,600  to  him,  and  Intrusted  him 
with  the  duty  of  paying  off  the  prior  lien,  and 
especially  that  of  Palmer,  Instead  of  having 
those  liens  properly  canceled  before  paying 
over  the  money  or  simultaneously  therewith. 


BM  is  the  usual  practice  of  plaintiff  in  making 
loans;  and  said  Yaughan  agreed  to  make  a 
proper  distribution  of  the  funds  so  intrusted 
to  him.  He  did  not  pay  off  the  full  demands 
arising  firom  the  loan  made  by  Palmer,  but 
paid  only  a  part  of  it;  and.  Palmer  having 
died,  his  administratrix,  C.  F.  Cumming,  fil- 
ed suit  against  Sarah  B.  Yaughan  (who  sign- 
ed the  note  with  said  John  B.  Yaughan, 
trustee),  to  the  May  term,  1893,  of  the  city 
court  of  Richmond  county,  for  ^662,  and  on 
November  24,  1893,  obtained  a  verdict  there- 
in for  9428.  The  first  Information  plaintiff 
had  of  S.  B.  Yaughan*s  not  having  perform- 
ed his  trust  to  pay  off  the  prior  liens  of  the 
debt  due  Palmer  was  in  November  or  De- 
cember, 1893,  when  S.  B.  Yaughan  told  J.  D. 
Proctor,  plaintiff's  secretary,  who  was  then 
visiting  Augusta,  that  the  administratrix  of 
Palmer  had  sued  for  a  balance  of  $662,  but 
that  he  would  easily  win  the  case;  that,  tf  any 
judgment  should  be  obtained,  he  would  pay 
it;  and  .that  Proctor  need  not  concern  himself 
at  all  about  the  matter.  Execution  issued  on 
the  judgment  in  the  city  court  to  favor  of 
said  administratrix,  and  was  levied  upon  the 
property.  Under  this  levy,  the  property  was 
sold  on  March  6,  1894,  for  $1,225,  and  the 
sheriff  made  a  deed  to  the  same  to  Patrick 
Armstrong.  Platotiff  had  no  notice  that  the 
suit  of  the  administratrix  had  been  tried,  or 
verdict  rendered,  or  execution  iilsued,  or 
levy  made,  or  that  the  sale  was  betog  adver- 
tised or  expected  to  take  place,  relying  upon 
the  good  faith  of  S.  B.  Yaughan,  who  told  its 
secretary  to  November,  1894,  that  he  need 
hot  concern  himself  about  the  matter,  and  the 
persons  to  possession  of  the  propeSrty  at  the 
time  of  the  levy  being  tenants  of  S.  B. 
Yaughan,  and  not  of  platotiff.  Plaintiff  had 
no  knowledge  on  the  subject  until  after  the 
sale,  at  which  the  property  on  which  it  had 
loaned  $5,5(00,  on  a  valuation  of  $11,000,  was 
sacrfficed  for  $1^225,  and  its  lien  entirely  di- 
vested, tf  said  sale  should  be  held  legal, 
which  $5,500  would  be  a  total  loss  to  plain- 
tiff, as  8.  B.  Yaughan  is  Insolvent  Said 
Yaughan  purposely  and  deliberately  conceiv- 
ed the  plan,  and  successfully  carried  It  out,  to 
keep  plaintiff  to  ignorance  of  the  levy  and  sale, 
to  order  that  he  might  buy  to  the  property  for 
himself,  or  for  some  one  who  would  secretly 
hold  it  for  his  benefit,  and  thus  free  the  prop- 
erty from  the  lien  of  platotilTs  claim,  and  cause 
platotiff  to  lose  Its  debt;  and  said  Annie  J. 
DUX  conspired  with  him  to  carrytog  out  said 
plan,  and  they  secured  the  assistance  of  Arm- 
strong, though  plaintiff  does  not  charge  Arm- 
strong with  a  full  knowledge  of  the  facts.  S. 
B.  Yaughan  made  an  agreement  .with  Messrs. 
Lockhart  &  Baxter,  attorneys  for  the  ad- 
ministratrix, who  had  moved  for  a  new  trial 
to  said  case,  that,  if  they  would  dismiss  that 
motion,  he  would  settle  with  them  for  $500, 
tostead  of  the  amount  of  the  verdict;  and  he 
gave  his  note  for  the  difference,  it  betog  a 
part  of  said  agreement,  either  by  direct  ex- 
pression or  necessary  implication,   that  the 
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le^y  and  sale  should  proceed  at  once,  Yaughan 
even  going  so  far  as  to  let  them  know  of  his 
purpose  to  keep  plaintiff  in  ignorance  of  the 
sale,  so  that  Yaughan  might  have  the  prop- 
erty bid  in  for  his  beneht  Said  Lockhart  ^fc 
Baxter,  who  are  gentlemen  of  high  character, 
became  concerned  about  the  peculiar  attitude 
in  which  Yaughan  had  placed  them,  and,  de- 
siring to  free  themselves  from  any  connection 
with  what  began  to  appear  to  be  a  fraudulent 
scheme,  on  February  21,  18SI4,  wrote 
Yaughan:  "Upon  further  consideration  of 
the  statements  made  us  by  you  in  regard  to 
sale  under  it  fa.  of  Carolyn  P.  Gumming, 
Admx.,  we  are  satisfied  that  the  notice  either 
by  you  or  by  us  must  he  given  to  the  Atlanta 
Loan  Co.,  which  holds  second  deed  to  our  se- 
curity. We  believe  the  fact  that  you  are  or 
have  been  the  agent  of  this  company,  coupled 
with  our  knowledge  that  no  notice  is  intend- 
ed to  be  given  them,  would  render  the  sale 
void  for  conspiracy,  hi  the  first  place,  and,  in 
the  second  place,  that  it  might  entail  unpleas- 
ant consequences  upon  [usj  in  case  of  an  in- 
vestigation of  the  nmtter  by  the  company. 
We  must  therefore  ask,  with  a  view  to  pro- 
tecting ourselves  and  our  client,  that  you 
notify  the  company  in  Atlanta,  or  that  you 
permit  us  to  do  so."  In  reply  to  this  letter, 
said  Yaughan,  on  February  22,  1894,  wrote  to 
them:  **You  are  laboring  under  a  mistake  in 
regard  to  my  agency  of  the  company  in  At- 
lanta. 1  was  the  local  secretary  of  the  com- 
pany when  they  first  organized  a  branch  here, 
but  resigned  that  position  about  two  ^ears 
ago,  and  have  no  connection  with  the  com- 
pany now  whatever.  It  is  not  my  intention 
to  enter  into  any  conspiracy  with  any  one, 
but  my  only  aim  is  to  stop  this  company  from 
pushing  me  to  the  wall,  and  unjustly  so,  too. 
I  desire  and  expect  to  pay  them  every  cent 
of  my  indebtedness  to  them,  but  they  must 
take  it  as  1  agree  with  them;  that  is,  $55.00 
per  month  until  paid.  As  It  is,  they  are  try- 
ing to  make  me  pay  it  all  up  in  full,  and 
more  besides.  Furthermore,  when  the  general 
manager  was  down  here  during  the  exposi- 
tion, 1  told  him  that  you  had  entered  suit 
against  my  mother  on  the  same  property  for 
$0G2,  but  that  1  expected  to  gain  the  case, 
and  that,  even  if  1  lost  it,  we  had  enough 
property  to  cover  the  amount  outside  of  this 
property.  I  hope  this  will  explain  the  matter 
in  a  different  light,  and  that  you  will  agree 
with  me  that  nothing  has  been  kept  conceal- 
ed under  the  law  from  anybody.  My  idea  is 
to  get  my  sister  or  Mr.  Cumming  to  buy  the 
property  in  and  hold  it,  allowing  me  the  equity 
of  redemption;  so  that,  as  soon  as  the  com- 
pany agrees  to  let  my  contract  with  them 
continue,  I  will  then  redeem  the  property.  I  do 
not  desire  to  have  a  heavy  Judgment  standing 
over  Die  anyway,  and  they  could,  at  least,  get 
it  and  hold  it  So,  you  see  I  am  only  acting  in 
good  faith,  to  keep  the  property  from  being 
sacrificed."  Accepting  the  statements  of  said 
Vaughan  as  true,  and  not  wishing  to  appear 
otticiouB,  Lockhart  &  Baxter  did  not  notify 


plaintiff,  as  they  at  first  intended.  The  prop- 
erty, when  put  up  at  sale  by  the  sheriff,  was 
really  bid  in  by  Yaughan;  but,  to  carry  out 
his  plan  to  defeat  plaintiff's  claim,  he  had 
the  bid  entered  by  the  sheriff  in  the  name  of 
said  Annie  J.  Yaughan,  his  sister;  and  then, 
for  the  purpose  of  still  further  covering  up 
the  real  facts,  they  entered  into  an  agree- 
ment with  Armstrong  tiiat  he  should  pay  the 
$1,225,  and  take  the  sheriff^s  deed,  but  should 
not  be  the  absolute  owner  of  the  property, 
but  hojd  the  same  for  the  benefit  of  said 
Yaughan,  through  his  sister,  Annie  J.  Dill.  In 
pursuance  of  this  agreement,  Armstrong  ad- 
vanced the  money,  held  by  him  as  adminis- 
trator of  J.  F.  Armstrong,  and  took  the  de^ 
in  his  name  as  such  administrator.  But  for 
the  action  of  said  Yaughan  in  Inducing  Lock- 
hart (k  Baxter  not  to  noti^  plaintiff  of  the 
sale,  it  would  not  have  lost  its  lien  upon  the 
property,  because  it  would  have  willingly  ad- 
vanced the  money  to  pay  the  $423  execution, 
or  any  other  Uen  prior  to  its  own.  Alter 
plaintiff  learned  of  the  sale,  its  secretary 
came  at  once  to  Augusta,  and  offered  to  pay 
over  the  $1,225  and  any  other  actual  cost  to 
which  Armstrong  had  been  put,  if  said 
Yaughan  and  Annie  J.  Dill  and  Armstroog 
would  give  such  papers  as  would  restore  the 
property  to  its  former  condition,  of  being  sub- 
ject to  the  lien  of  plaintiff's  claim;  but  all 
of  them  failed  and  refused  to  accept  its  offer. 
The  levy  of  the  $42a  execution  on  the  prop- 
erty, worth,  according  to  valuation  at  the 
time  of  the  lohn,  over  $10,000,  and  having  a 
market  value  of  $5,000  or  $ti,000,  was  grossly 
excessive,  especially  as  either  the  eastern  or 
the  western  portion  of  the  lot  could  easily 
have  been  levied  upon  and  sold  separate 
from  the  other  portion,  and  would  have 
brought  far  more  than  the  amount  of  the  ex- 
ecution, and  the  sale  is  void  by  reason  of 
such  excesive  levy.  Armstrong  had  no  right 
or  lawful  authority  to  take  the  money  belong- 
ing to  the  estate  of  John  F.  Armstrong,  and 
buy  real  estate  therewith,  nor  to  lend  or  ad- 
vance the  money  to  any  one,  and  take  a  deed 
to  the  same  in  htn  name  as  administrator,  and 
the  sale  should  be  set  aside  upon  payment  to 
him  by  plaintiff  of  said  purchajse  price  of  $1,- 
225.  No  Judgment  has  been  entered  upon  the 
verdict  of  the  Jury  in  the  suit  of  said  admin- 
istratrix against  ISarah  £2.  Yaughan,  and  con- 
sequently no  execution  could  legally  issue, 
and  no  legal  sale  be  had;  and  hence  the  deed 
from  the  sheriff  to  Armstrong,  administrator, 
is  void.  S.  B.  Yaughan  is  now  indebted  to 
plaintiff  upon  said  $5,500  loan  $5,027, 
which  sum  is  due  and  unpaid.  A  copy  of  the 
contract  is  attached.  Plaintiff  stands  ready 
to  pay  off  any  lien  on  the  property  that  may 
have  priority  over  the  security  deed  held  by 
it  It  prayed  for  process;  that  the  sheriff's 
deed  be  declared  void  and  canceled,  as  against 
its  right;  that  it  have  Judgment  against  S.  B. 
Yaughan  for  the  sum  due  it,  and  the  equity 
of  redemption  in  said  mortgaged  property  be 
foreclosed;  that  the  property  be  declared  gob- 
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Ject  to  Ita  gald  judgment  after  the  iMiyment  of 
aoj 'prior  lien  tliereon;  and  f6r  general  rellet. 

J.  R.  Lamar,  for  plalntiffli  in  error.  Flem- 
ing &  Alexander,  for  defendant  in  error. 

SIMMONS.  O.  J.  The  allegationB  of  the 
plaintifTs  petition  are  set  out  by  the  reporter. 
The  defendants  demurred  to  the  petition,  up- 
on the  grounds  that  there  was  no  equity  there- 
in, and  that  there  was  a  misjoinder  of  causes 
of  action  and  of  parties  defendant  Accord- 
ing to  the  allegations  of  the  petition,  one  of 
the  defendants,  Yaughan,  borrowed  $5,500 
from  the  plaintiif ,  and,  to  secure  the  aame» 
conveyed  to  the  plaintiff  certahi  land  in  the 
dty  of  Augusta.  Vaughan  was  at  that  time 
the  plaintiff's  local  secretary  and  agent  at  Au- 
gusta; and,  haying  confidence  in  him  as  such, 
the  plaintiff  sent  to  him  the  full  amount  of 
the  loan,  and  intrusted  him  with  the  duty  of 
paying  off  prior  liens  and  incumlmuices  upon 
the  land,  among  them  the  lien  of  one  Palmer, 
who  held  a  deed  to  the  land  as  security  for  a 
debt  Vaughan  failed  to  pay  this  debt,  and 
allowed  a  verdict  to  be  rendered  in  favor  of 
Palmer's  adiifiinisttatrix  for  the  amount  of  the 
debt,  and  the  land  to  be  sold  under  an  execu- 
tion therefor,  although  no  judgment  had  been 
entered  up  on  the  verdict  Under  this  execu- 
tion, the  land  was  sold  by  the  sheriff;  and, 
according  to  the  petition,  Vaughan  was  him- 
self the  purchaser,  and  had  the  bid  entered  in 
the  name  of  another  of  the  defendants,  his 
sister,  for  the  purpose  of  concealing  the  true 
nature  of  the  ti:ansacti<m;  and,  for  the  purpose 
of  further  concealing  it,  he  had  the  deed  made 
by  the  sheriff  to  Armstrong,  who  is  also  a  de- 
fendant It  further  appears  that  the  land  was 
sold  at  this  sale  for  less  than  an  eighth  of  ita 
value.  It  la  charged  that  this  was  done  in 
pursuance  of  a  fraudulent  scheme  to  ftee  the 
property  from  the  lien  of  the  plaintiff's  claim, 
and  cause  the  plaintiff  to  lose  its  debt  The 
plaintiff  prays  for  a  Judgment  at  law  against 
Vaughan  on  his  promissory  note,  for  the  fore- 
closure of  the  equity  of  redemption  of 
Vaughan  in  the  land  conveyed  to  the  plaintiff 
to  secure  the  note,  and  fbr  the  setting  aside 
of  the  sheriff's  deed  of  the  property  to  Arm- 
strong, which  he  alleges  to  be  fraudulent  and 
void.  It  win  be  seen,  therefore,  that  both  le- 
gal and  equitable  causes  of  action  are  joined, 
and  relief  of  both  kinds  prayed  for,  in  the 
petition.  Under  the  uniform  procedure  act  of 
18S7,  all  this  can  be  properly  done  in  one  suit 
In  the  case  of  De  Lacy  v.  Hurst,  83  Ga.  229, 
9  S.  B.  1054,  we  said:  '*That  act  conferred 
upon  the  superior  courts  jurisdiction  to  hear 
and  determine  all  causes  of  action,  whether 
legal  or  equitable  or  both.  There  is  no  rea- 
son now  why  the  court  should  not  give  com- 
plete and  ample  relief  to  all  of  its  suitors, 
either  plaintiffs  or  defendants,  in  the  same  ac- 
tion. It  has  jurisdiction  of  the  parties  and 
the  subject-matter,  and,  in  a  case  such  as  the 
case  at  bar,  can  grant  to  the  plaintiffs  judg- 
ment on  their  claims  if  it  is  proper  to  do  so, 
and  at  the  same  time.  If  proper  parties  be 


made,  set  aside  fraudulent  oonTeyanees  whlck 
axe  in  the  way  of  the  execution  of  that  judg- 
ment" So,  in  the  present  case  the  plaintiff 
could  obtain  a  judgment  at  law,  against 
Vaughan  on  his  note,  could  foreclose  his  eq- 
uity of  redemption  in  the  land  conv^ed  by 
him  as  security  for  the  debt,  and,  if  the  sher- 
iff's sale  was  fraudulent  and  void,  could  have 
that  sale  set  aside  Under  the  facts  alleged, 
there  was  equity  in  the  petition.  There  was 
no  misjoinder  of  causes  of  action;  nor  was 
there  a  misjoinder  of  parties  defendant  See 
GohflD  V.  Wolff,  92  Ga.  199,  17  S.  B.  1029; 
Brown  v.  Latham,  92  Ga.  284,  18  S.  E.  421; 
Bowden  v.  Achor,  96  Ga.  243,  22  8.  E.  254; 
Ellis  V.  PuUman,  95  Ga.  446,  22  S.  E.  568. 
The  court  therefore,  did  not  err  In  overruling 
the  demurrer.    Judgment  aflOrmed. 


(88  Qa.  804) 
CULPEPPBB  V.  CULPEPPEB. 
(Supreme  €k>Qrt  of  (Georgia.  April  6,  1S96.) 
DivoacB— BXCK88ITB  Alimokt. 
Where,  pending  an  action  for  a  divorce  by 
a  husband  a^dnst  his  wife,  she  filed  an  applica- 
tion for  temporary  alimony,  and,  on  the  hearing 
of  this  appbcation.  it  was  shown  by  uncontra- 
dicted testimony  that  the  man  had  no  profes- 
sion; that  he  did  not  own  a  dollar's  worth  of 
property;  that  he  had  persistently  and  repeat- 
edly endeavored,  hut  without  success,  to  obtain 
employment;  and  that  he  had  no  home  except 
upon  his  father's  farm,  whers  he  was  unable  to 
obtain  more  for  his  services  than  his  board  and 
clothing,— a  Judgment  awarding  $850  for  tem- 
porary alimony  accruing  since  the  marriace, 
and  ^25  a  month  for  the  future,  together  with 
$800  counsel  fees,  was  grossly  exceaaive^  and 
its  allowance  an  abuse  of  discretion. 
(SyiUibus  by  the  Court) 

Error  from  superior  court,  Houston  county; 
John  li.  Hardeman,  Judge. 

Bill  of  James  M.  Culpepper  against  Sallle 
G.  Culpepper  for  divorce.  From  an  order 
granting  alimony,  defendant  brings  error. 
Reversed. 

Bacon  &  Miller  and  Hardeman,  Davis  Ik 
Turner,  for  plaintiff  in  error.  Guatin,  Guer- 
ry  &  Hall,  W.  D.  Nottingham,  and  A.  T. 
Harper,  for  defendant  in  error. 

SIMMONS,  C.  J.  Culpepper  sued  for  a  di- 
vorce, on  the  ground  that  he  was  forced  by 
duresa  into  the  marriage  contract  Pending 
the  suit,  the  wife  applied  for  temporary  ali- 
mony. At  the  hearing  of  the  application, 
there  was  uncontradicted  testimony  to  the 
effect  that  Culpepper  was  a  young  man, 
without  any  profession,  trade,  or  business; 
that  he  had  made  frequent  and  persistent 
efforts  •  to  obtain  employment,  but  without 
success;  that  he  owned  no  property;  and 
that  the  only  supiwrt  he  had  waa  what  was 
given  him  by  his  father,  who  was  a  farmer, 
but  did  not  need  his  services  on  the  farm, 
and  was  unable  to  give  him  more  than  his 
board  and  clothing.  The  court  below  ad- 
judged that  he  pay  $350  temporary  alimony, 
$25  per  month  for  future  alimony,  and  $S0O 
counsel  fees. 
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Wbile  UiiB  court  is  always  loath  to  later> 
fere  with  the  discretion  of  the  court  below  in 
cases  of  this  character*  it  does  not  hesitate  to 
do  so  when  that  discretion  is  abused;  and, 
in  our  opinion,  the  court  below  did  abuse  its 
discretion  in  this  case.  A  Judgment  for  $6$0 
for  temporary  alimony  and  counsel  fees,  be- 
sides $25  per  month  permanent  alimony, 
against  a  yoimg  man  situated  as  this  party 
was,  with  no  property  and  no  employment, 
is  so  grossly  excessiye  as  almost  to  shock  the 
moral  sense.  It  was  argued  that  this  Judg- 
ment, and  the  knowledge  that  he  would  be 
sent  to  jail  for  contempt  pf  court  if  he  did 
not  pay  It,  would  operate  as  a  spur  or  incen- 
tiye  to  him  to  procure  employment  and  the 
means  to  pay  it  In  my  opinion,  it  would 
more  probably  haye  the  contrary  effect.  See- 
ing that  it  would  be  impossible  for  him  to 
pay  such  an  amount,  the  probability  is  that 
he  would  make  no  eiffort  to  do  so;  while,  if 
the  Judgment  were  for  a  more  moderate  sum, 
he  might  haye  felt  it  would  be  worth  while 
to  make  an  effort  to  raise  the  money,  and 
the  contempt  proceeding  might  in  that  case 
haye  operated  as  an  incentlye.  In  these  hard 
times,  when  yalues  are  shrhiidng,  and  many 
thousands  find  it  impossible  to  get  employ- 
ment, and  when  farm  laborers  can  be  em- 
ployed in  this  state  at  from  $8  to  $10  per 
month,  it  would  be  impossible  for  a  person 
situated  as  this  man  was  to  pay  such  a  Judg- 
ment It  is  useless  to  discuss  the  matter  fur- 
ther. The  mere  statement  of  the  facts,  we 
think,  should  be  sufficient  to  show  that  the 
court  abused  its  discretion.  Judgment  re- 
versed. 


(98  Ga.  364) 

BAUGHN  y.  WILEY,  Ordinary. 

(Supreme  Court  of  Georgia.     April  27,  1896.) ' 

In8anitt~Inqci8ition— Person  dndbr  Sentbngb 
'Mandamus. 

1.  Proceedings  to  obtain  a  commission  de 
lonatico  inquirendo  under  section  1855  of  the 
Code,  for  the  purpose  of  haying  a  person  impris- 
oned in  the  jail  of  a  given  county  sent  to  the 
asylum  as  a  lunatic,  cannot  be  maintained  when 
it  appears  that  such  person  has  been  conyicted 
of  murder  in  another  county,  is  subject  to  the 
sentence  of  death,  and  was  confined  in  the  Jail 
in  question  under  an  order  of  the  superior  court 
in  which  the  conviction  was  had. 

2.  In  such  case  the  writ  of  mandamus  will 
not  lie  to  compel  the  ordinary  of  the  coun^  in 
the  jail  of  which  the  alleged  lunatic  is  confined 
to  entertain  Jurisdiction  of  such  proceedings. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Application  by  W.  W.  Baughn,  next  friend 
of  Elizabeth  Nobles,  for  a  writ  of  mandamus 
against  C.  M.  Wiley,  ordinary.  From  an  or- 
der denying  the  writ,  plaintiff  brings  error. 
Affirmed. 

Marion  Harris  and  Glenn  &  Rountree,  for 
plaintift  in  error.  J.  M.  Terrell,  Atty.  Gen., 
for  defendant  in  error. 


LUMPKIN,  J.  Three  persons  presented  a 
petition  to  the  ordinary  of  Bibb  county*  al- 
leging that  Elizabeth  Nobles,  then  confined 
in  the  common  Jail  of  that  county,  was  of 
unsound  mind,  and  suoject  to  be  committed 
to  the  lunatic  asylum.  The  petition  prayed 
for  notice  to  two  named  persons  as  the  pnly 
adult  relatives  of  the  alleged  lunatiq,  and 
that  a  commission  of  lunacy  should  issue  as 
provided  by  law.  This  petition  seems  to 
haye  been  based  upon  section  1856  of  the 
Oode,  and  it  makes  not  the  slightest  refer-  ^ 
ence  to  the  fact  that  Elisabeth  Nobles  had 
been  convicted  of  murder  in  the  superior 
court  of  Twiggs  county,  was  subject  to  the 
sentence  of  death,  and  had  been  sent  to  the 
Jail  in  Bibb  county  for  safe-keeping.  The 
ordinary  passed  an  order  for  the  giving  of 
the  notice  prayed  for  in  the  petition,  but 
subsequently  refused  to  issue  a  commission 
of  lunacy,  or  to  entertain  further  Jurisdic- 
tion of  the  matter;  he  doubtless  being  aware 
of  the  real  state  of  affairs,  tbougb  the  reoMd 
does  not  disclose  how  he  became  informed  of 
the  facts.  At  any  nate,  a  petition  for  manda- 
mus was  presented  to  the  Judge  of  the  supe- 
rior court  of  Bibb  county  for  the  purpose  of 
compelling  the  ordinary  to  entertain  Joils- 
diction  of  the  lunacy  proceedings,  And  to  ob- 
tain an  order  that  the  alleged  lunatic  be 
retained  in  the  custody  of  the  sheriff  or 
Jailer  of  Bibb  county  until  the  writ  de  lunat- 
ioo  inquirendo  had  been  lawfully  disposed 
of.  In  the  petition  for  mandamus  the  facts 
relating  to  the  conyiction  of  Elisabeth  No- 
bles and  of  her  being  sent  to  the  Jail  of  Bibb 
county  under  an  order  of  Twiggs  superior 
court  were  set  forth,  and  it  also  appears 
from  this  petition  that  the  sheriff  of  Twlcgs 
county  was  about  to  carry  the  prisoner  back 
to  that  county  for  the  purpose  of  haying  the 
sentence  of  death  passed  upon  her.  The 
Judge  of  the  superior  court  refused  to  grant 
the  mandamus  nisi,  and  this  action  on  his 
part  is  brought  to  this  court  for  review. 

We  haye  not  the  slightest  hesitation  in  hold- 
ing that  the  Judge  was  right  Section  1856  of 
the  Gode  was  never  intended  to  haye  any  ap- 
plication to  a  case  of  this  kind.  It  mani- 
festly falls  under  section  4666  of  the  Code,  or 
else  w^  have  no  statute  law  adapted  to  this 
particular  state  of  affairs.  That  section,  by 
its  terms,  can  be  Inyoked  only  after  the  sen- 
tence of  death  has  been  passed,  and  the  con- 
vict shall  haye  thereafter  become  insane. 
As  will  haye  been  seen,  one  of  the  purposes 
of  the  application  to  the  ordinary  was  to 
prevent  the  return  of  the  prisoner  to  Twtggs 
county  for  the  purpose  of  receiying  the  sen- 
tence of  death.  We  are  quite  certain  that 
the  ordinary  of  Bibb  county  had  no  authority  ' 
to  thus  interfere  with  the  business  of  Twiggs 
superior  court  The  law  giyes  him  no  power 
to  review  its  action,  or  to  control  its  pro- 
ceedings. It  would  be,  indeed,  an  anom- 
alous spectacle  if  an  ordinary  could  thus 
suspend  or  Interfere  with  proceedings  in  the 
superior  court,  which  is  a  higher  tribunal 
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tbftD  tbat  oyer  wbich  tbe  ordinary  prealdeo^ 
and  which  baa  jurisdiction  to  reyiew  hla 
judgments.  Nothing  of  the  kind  was  ever 
contemplated  by  the  law-making  power.  If, 
after  BUsabeth  Nobles  has  been  remanded 
to  the  Jail  of  Twiggs  county,  and  the  sen- 
tence of  death  has  been  passed  upon  her, 
the  proTlsions  of  section  4666  can  be  lawful- 
ly invoked  In  her  behalf,  let  the  same  be 
done.  In  the  meantime  we  hold  emphatical- 
ly that  the  ordinary  of  Bibb  county  has  no 
Jurisdiction  orer  the  matter.  He  yery  prop- 
erly refused  to  grant  the  writ  prayed  for, 
and  the  circuit  Judge  was  right  In  denying 
the  mandamus.   Judgment  affirmed. 


(98  Gcu  279) 

BIBB  IiANI>-LnMBBB  OO.  ▼.  LIMA 
MAOH.  WORKS. 
(Supreme  Court  of  Georgia.    March  80, 1896.) 

SUTBBIOB   AKB    CiTT    COURVS— RULSe— CoVSTRtrO- 
TION— COKFUCT  OW  AUTBOKITT. 

1.  Where  the  superior  and  dty  oourts  of  a 
giyen  county.  In  oider  properly  to  regulate  the 
conduct  of  the  boshiese  pending  in  such  courts, 
hATe  mutually  adopted  rules  which  establish 
such  a  comity  between  the  courts  as  to  enable 
counsel  employed  in  both  to  represent  their  cli- 
ents in  cases  pending  in  each,  and  In  a  giyen 
case  a  conflict  arises  between  such  courts  touch- 
ing their  authority  under  such  rules,  the  cou* 
struction  of  them  is  for  the  superior  court,  and 
the  city  court,  in  such  erent,  is  concluded  by  and 
must  yield  to  the  judgment  of  the  superior 
court  rendered  thereon. 

2.  Under  the  facts  disclosed  by  the  record,  it 
was  error  for  the  judge  of  tiie  city  court  to  re- 
fose  to  "check"  or  suspend  fnrUier  proceedings 
in  the  case  pending  before  him,  so  as  to  allow 
the  counsel  for  the  defendant  therein  an  oppor* 
tunlty  to  attend  the  trial  of  oases  in  the  superior 
court,  which,  according  to  the  ruling  of  the 
judffe  of  that  court,  communicated  to  the  judge 
of  the  dty  court,  were,  relatlTely  to  the  case  In 
the  latter  court,  entitled  to  precedence. 

3.  Enough  appears  from  the  record  to  show 
that  because  of  the  enforced  absence  of  counsel 
for  the  defendant  during  the  latter  portion  of 
the  trial  in  the  city  court,  the  case  there  was 
not  properly  tried,  and  the  ends  of  justice  re- 

guire  that  it  should  be  tried  «gain.     According- 
r  the  superior  court  erred  in  not  sustaining  the 
certiorari. 
<SyUabuB  by  the  Court) 

Brror  from  superior  court,  Bibb  county; 
John  li.  Hardeman,  Judge. 

Action  by  the  Lima  Machine  Works  against 
the  Bibb  Land-Lumber  Company  in  the  dty 
court,  in  which  there  was  a  Judgment  for 
plaintiff.  From  a  Judgment  of  the  superior 
court  refusing  to  sustain  a  certiorari,  defend- 
ant brings  error.     Reversed. 

Steed  &  Wlmberly  and  Hardeman,  Davis 
&  Turner,  for  plaintiff  in  error.  Alex.  Proud- 
fit  and  Anderson  ft  Anderson,  for  defendant  in 
error. 

ATKINSON,  J.  It  appears  from  the  record 
that  the  superior  court  of  the  counly  of  Bibb, 
and  a  city  court  of  said  county,  which  sits  by 
hiw  in  the  dty  of  Macon,  have  by  mutual 
agreement  established  a  system  of  rules  for 
the  convenience  of  each,  and  for  the  conven- 


ience of  members  of  the  bar  who  practice  law 
in  each  of  said  courts.  Among  other  of  the 
rales  so  estnbUshed  was  one  which  provided 
as  follows:  *'When  any  case  is  called,  and 
the  oounsel  for  dther  party  shall  be  engaged 
In  the  trial  of  a  case  in  the  city  or  federal 
csnrt  in  Macon,  such  case  shall  be  checked 
untQ  the  counsel  so  engaged  in  the  city 
or  federal  court  shall  condude  the  trial  of 
such  caae^  when  the  case  so  checked  shall  be 
in  order  for  trial  according  to  its  original 
place  on  the  calendar."  Another  provides 
that:  *  Aft»  a  case  is  set  down  for  trial,  the 
same  will  not  be  continued  ezceift  for  provi- 
dential cause,  or  from  a  cause  which  arises 
subsequent  to  the  day  the  case  is  set  down, 
or  for  a  cause  existing  at  the  time  the  case 
is  set  down,  but  which  shall  not  be  discovered 
by  the  exercise  of  due  diligence  on  the  part 
of  attorney  or  party."  The  last  clause  of  rule 
2  (the  record  not  Indicating  what  the  full  text 
of  the  rule  was)  is  as  follows:  'The  Judge 
may.  In  his  discretion,  for  special  cause 
shown,  assign  causes  for  special  days  later 
than  the  week  succeeding  the  day  upon  which 
the  case  is  assigned."  The  case  now  under 
review  -was  pending  in  the  dty  court  of  the 
dty  of  Macon,  and  had  been  assigned  for  a 
day  certain  in  that  court.  Certain  causes 
pending  in  the  siq^erior  court,  in  which  the 
counsel  for  defendant  in  the  present  case  were 
of  counsel,  had  been  assigned  for  several  days 
earlier  than  that  assigned  for  the  trial  of  the 
case  in  the  city  court,  but  in  consequence  of 
the  illness  of  the  circuit  Judge  these  assign- 
ments had  be€9L  vacated,  and  the  case  reas- 
signed by  him  for  the  day  fixed  for  the  trial 
of  this  case  in  the  city  court  These  cases 
reassigned  in  the  superior  court  were  some  in 
which  the  resident  circuit  Judge  was  disqual- 
ified, and  he  had  procured  the  attendance  of 
a  Judge  of  another  drcult  for  the  purpose  of 
trying  such  cases.  The  case  in  the  city  court 
appears  to  have  been  called  for  trial  at  0 
o'dock  a.  m.  (the  usual  time  for  the  sitting 
of  that  court)  of  the  day  fixed  for  the  trial 
thereof.  The  cases  in  the  superior  court  were 
called  in  their  order  on  the  same  day  by  the 
nonresident  ciccuit  Judge.  It  appears  that 
counsel  for  the  defendant  in  this  case,  when 
the  same  was  called  up  for  trial,  moved  a 
postponement,  for  the  time  being,  of  the  trial 
thereof,  assigning  as  a  reason  the  pendency 
for  trial  of  the  cases  in  the  superior  court 
above  referred  to.  The  motion  to  postpone 
was  disallowed.  The  counsel  then  appeared 
hi  the  superior  court,  and  asked  that  the  as- 
signment of  those  cases  be  vacated  tempora- 
rily, in  order  to  enable  them  to  complete  the 
trial  of  the  case  in  the  city  court.  The  su- 
perior court  having  deferred  the  trial  of  the 
cases  until  its  afternoon  session,  the  trial  of 
the  case  In  the  city  court  in  the  meantime 
proceeding,  the  circuit  Judge,  at  the  afternoon 
session  of  the  superior  court,  declined  to  fur- 
ther delay  the  trial  of  the  cases  there  pend- 
ing, notice  of  which  was  communicated  to  the 
dty  Judge,  together  with  a  renewal  of  the 
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motion  to  postpone  further  proceedings  In  the 
case  in  the  hitter  court  The  circnit  judge 
requiring  their  presence  In  the  superior  court, 
the  counsel  were  compelled  to  abandon  the 
further  trial  of  the  case  In  the  city  court  It 
appears  that  notwithstanding  this  conflict  In 
the  assertion  of  authority  by  the  respeotlye 
courts,  the  Judge  of  the  city  court  proceeded 
with  the  trial  of  the  case  therein  pending, 
and,  in  the  absence  of  counsel  for  the  defend- 
ant admitted  evidence  whibh  might  materi- 
ally affect  the  defendant's  case.  Upon  this 
state  of  facts,  from  this  judgment  the  defend- 
ant filed  a*petltlon  for  certiorari,  which  was 
answered  by  the  judge  of  the  city  court  Upon 
the  coming  in  of  the  answer  the  defoidant  in 
the  court  below  filed  a  traverse  upon  various 
grounds  of  exception,  but  a  minute  discussion 
of  these  grounds  is  not  necessary  in  the  de- 
termination of  this  case. 

1,  2.  In  the  hopeless  conflict  between  what 
was  alleged  to  have  occurred  and  what  did 
occur  in  the  progress  of  this  controversy  touch- 
ing the  jurisdiction  of  the  several  courts,  it 
is  more  than  probable  that  the  case  was  not 
tried  in  that  calm,  serene  atmosphere  which 
should  surround  a  court  In  the  progress  of 
judicial  investigation.  It  is  not  at  all  prob- 
able that  the  circumstances  out  of  which  this 
question  was  evolved  will  again  occur,  or 
that  the  question  will  Itself  again  be  raised, 
and  hence  a  minute  discussion  of  all  the  minor 
facts  upon  which  the  controversy  at  last  may 
rest  will  be  wholly  unprofitable,  and  useless 
as  a  guide  for  the  courts  in  the  future  disiktcn 
of  business.  We  deem  It  only  necessary  to 
say  that  the  superior  court  as  a  court  of  orig- 
inal jurisdiction.  Is  one  of  boundless  power. 
Within  the  sphere  of  its  own  jurlsdlctl(»i, 
judgments  of  the  dty  court  are  entitled  to 
equal  respect  In  point  of  dignity,  as  meas- 
ured by  the  respect  due  to  them  from  the  cit- 
izens of  this  state,  all  courts  are  co-equal, 
from  that  presided  over  by  the  humblest  mag- 
istrate in  this  land  to  its  courts  of  last  resort 
There  Is,  therefore,  no  reason  for  the  exist- 
ence of  jealousy  between  these  institutions 
to  which  are  committed  the  most  sacred  rights 
of  the  individual  and  the  state.  If,  however, 
conflicts  should  arise  between  them  touching 
rules  of  conduct  prescribed  by  them  for  their 
own  government  and  for  the  control  of  the 
conduct  of  their  ofllcers,  there  must  be  some- 
where vested  some  power  which  will  prevent 
the  citizen  from  being  ground  to  powder  be- 
tween the  "upper  and  nether  stone."  Attor> 
neys  at  law  are  ofilcers  of  both  courts.  They 
are  examined  for  license  and  admitted  to  the 
practice  of  law  by  the  superior  courts,  and  by 
virtue  of  a  certificate  of  proficiency  from  such 
courts  they  are  by  law  authorized  to  plead 
and  practice  in  all  the  courts  of  this  state  ex- 
cept the  supreme  court.  They  are  answerable 
first  to  the  court  from  which  they  hold  this 
commission,  and  are  bound  by  law  first  to  re- 
spond to  Its  mandate,  and  the  courts  of  infe- 
rior jurisdiction  should  so  regulate  their  con- 
duct as  to  conform  to  the  order  of  business 


established  by  the  superior  court.*  The  roles 
of  practice  established  by  the  superior  court 
in  this  case  were  rules  of  that  court  The 
interpretation  of  those  rules  was*for  the  supe- 
rior court  and  when  the  circuit  judge  ruled 
that  the  attorneys  engaged  In  the  dty  court 
must  present  themselves  at  the  bar  of  the 
superior  court  to  proceed  with  the  trial  of 
cases  therehi  pending,  the  judge  of  the  dty 
court  should  have  yielded  to  such  direction. 
We  will  not  presume  that  drcuit  judges  wU 
abuse  the  discretion,  or  capridoualy  exercise 
the  power  conferred  upon  them  In  this  matter; 
nor  do  we  think,  in  view  of  the  circumstan- 
ces and  facts  upder  which  the  present  cchi- 
troversy  arose,  that  there  was  a  disposition  to 
unduly  exercise  this  power.  It  will  be  bone 
in  mind  that  a  nonresident  circuit  judge  was 
presiding  in  the  court  for  the  purpose  of  try- 
ing cases  in  which  the  resident  circuit  judge 
was  disqualified;  that  a  conrtimance  at  that 
time  involved  an  Indefinite  postponement  of 
these  cases,  at  great  inconvenience  to  the  coun- 
sel and  the  parties,  and  with  the  constant 
prospect  that  these  old  cases  remaining  on 
the  docket  and  undisposed  of  would  seriously 
hiterf  ere  with  the  dispatch  of  the  public  boal- 
ness  in  the  fature. 

3.  It  was  Insisted  upon  the  argument  here 
that,  whatever  view  this  court  might  take  of 
what  transpired  In  the  city  court  the  judg- 
ment of  the  dty  judge  on  the  merits  of  the 
case  was  right  and  should  not  be  disturbed* 
We  have  looked  through  the  record  carefully, 
and  we  are  not  prepared  to  say  that  this  Is  a 
case  in  which  a  judgment  was  demanded  for 
the  plaintiff.  It  was  the  right  of  this  dfr> 
fendant  to  have  Its  case  tried  according  to 
law,  and  to  be  r^resented  by  counsel  at  ev- 
-ery  stage  of  that  trial;  for,  if  anything  oc- 
curred upon  the  trial  prejudicial  to  him  to 
which  he  did  not  then  object  he  could  not 
thereafter  make  the  question  upon  Its  legality. 
Hence,  we  deem  It  our  duty,  in  view  of  the 
unfortunate  conflict  in  which  this  defendant 
was  Involimtarily  drawn,  to  remand  this 
case,  that  it  may  be  tried  under  drcumstances 
more  favorable  to  the  admlnlstratioii  of  i 
tempered  justice.  Judgment  reversed. 


(M  Ga.  375) 
FRALBY  V.  THOMAS. 
(Supreme  Court  of  Georgia.     April  27,  1890.)  ' 

BXBODTORS  —  NBOLIOENCB  IN  COLLBCTIirO  ABSSTC 

— EsTOPPBL  or  Lboatbb  to  Ajbsbrt. 

1.  Although  existing  facts  may  authorise  an 
executor  to  apply  to  the  ordinary  for  leave  te 
compromise  a  contested  or  doubtful  claim  be- 
longing to  the  testator's  estate,  and  an  order 
autnorizing  a  compromise  may  be  properly 
granted,  this  will  not  relieve  the  executor  from 
the  consequences  of  his  own  negligence  in  Mng- 
ing  about  the  state  of  affairs  rendering  the  com- 
promise necessary  or  proper,  nor  discharge  him 
from  liability  arising  on  account  of  such  negli- 
gence. 

2.  In  such  case,  the  acceptance  by  a  legatee 
of  a  portion  of  the  fruits  of  the  compromise 
does  not  estop  the  legatee  from  holding  the  ex- 
ecutor responsible  for  a  negligent  failure  to  ool- 
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lect  the  clahn  at  a  preTiooa  time,  when  the 
money  might  have  been  made  npon  it  if  the  ex- 
ecutor had  exercised  the  proper  diligence  for 
this  purpose. 

3.  The  eTidence  warranted  a  rerdict  in  the 
plaintifiTs  faTor»  and  none  of  the  grounds  of 
the  motion'  for  a  new  trial  disclose  any  valid 
reason  for  setting  it  aside. 

(Syllabus  by  the  Court) 

Error  from  8ui>erior  court,  Hancock  coun- 
ty; Seaborn  Reese,  Judge. 

Action  by  M.  I.  Thomas  against  Henry 
Fraley,  executor.  From*  a  Judgment  for 
plaintiff,  defendant  brings  error.    Affirmed. 

H.  T.  Lewis  and  R.  H.  Lewis,  for  plaln^ff 
in  error.  Jas.  A.  Harley  and  Jas.  White- 
head, for  defendant  in  error. 

SIMMONS,  C.  J.  An  execution  in  fayw 
of  William  Fraley  against  George  W.  Wat- 
kins,  for  $10,000,  came  into  the  hands  of  the 
plaintiff's  executor.  The  execution  was  is- 
sued in  1876,  and  we  infer  from  the  record 
that  it  came  into  the  executor's  hands  soon 
after  that  time.  It  does  not  appear  when 
the  testator  died  or  the  executor  qualified. 
When  the  execution  came  into  the  hands  of 
the  executor,  Watkins  was  solvent,  and 
owned  realty  worth  about  |10,000,  and  per- 
sonalty worth  from  |S,000  to  $11,000.  He 
had  a  good  credit,  and  his  credit  continued 
good  until  1882  or  1883.  After  that  time  it 
was  not  so  good.  About  1890  be  became  dis- 
eased physically  and  mentally,  and  his  cred- 
it became  very  much  weakened.  In  1801  the 
executor  placed  the  execution  in  the  hands 
of  the  sheriff,  and  had  it  levied,  but  was 
met  by  an  affidavit  of  illegality,  setting  up 
that  the  Judgment  from  which  the  execution 
had  been  issued  was  dormant  Subsequent- 
ly, a  compromise  was  agreed  on  between 
Fraley's  executor  and  the  representative  of 
Watkins'  estate,  and  all  the  legatees  under 
the  will  of  Fraley  agreed  to  the  compromise 
except  Mrs.  Thomas,  the  defendant  in  error 
in  this  case,  and,  ui>on  the  application  of 
the  executor,  the  ordinary  approved  the 
compromisa  The  executor  carried  out  the 
compromise,  receiving,  in  full  discharge  of 
the  execution,  certain  land,  from  the  sale  of 
which  he  realized  abdut  $4,500.  Mrs.  Thom-- 
as  received  her  propc^rtion  of  this  fund,  and 
gave  a  receipt  therefor,  reciting  that  it  was 
"on  Interest  in  estate  of  said  William  Fra- 
ley, under  the  will  of  said  deceased."  After- 
wards the  executor  was  cited  by  Mrs.  Thom- 
as for  an  accounting ,  before  the  ordinary, 
and  the  case  was  taken  by  appeal  to  the 
8Ui>erlor  court.  There  was  a  verdict  for 
the  plaintiff,  but  the  amount  of  the  verdict 
does  not  appear.  The  defendant  made  a 
motion  for  a  new  trial,  which  was  overruled, 
and  he  excited.  It  was  insisted  on  the 
part  of  the  executor  that  having  obtained 
the  consent  of  the  ordinary  to  the  compro- 
mise, and  having  executed  the  compromise 
in  good  faith,  he  was  relieved  from  any  fur- 
ther responsibility  to  Mrs.  Thomas  or  any 
•tlier  person  interested  in  the  estate.    The 


I  Oode  (section  2535)  requires  an  administrator 
or  executor  to  place  in  suit  every  debt  due 
the  estate  which  he  may  reasonably  expect 
to  recover,  and  declares  that  "if,  by  his  neg- 
lect or  indulgence,  the  debt  is  barred  by  the 
lapse  of  time,  or  is  otherwise  lost  to  the  es- 
tate, he  is  responsible  therefor."  It  appears 
in  the  present  case  from  the  evidence  of  the 
executor  himself  that  he  indulged  the  debtor 
when  the  latter  had  ample  means  to  pay  the 
debt,  and  that  he  continued  to  Indulge  him 
for  more  than  10  years,  though  he  knew  for 
a  considerable  portion  of  that  time  that  the 
debtor  was  gradually  growing  "weaker."  It 
win  be  seen,  therefore,  that  the  failure  to 
collect  the  debt  In  full  was  due  to  the  execu- 
tor's own  negligence.  This  being  so,  he  was 
liable  for  so  much  of  the  debt  as  was  lost  to  i 
the  estate;  and  it  could  make  no  difference 
that  the  compromise  finally  effected  was  ai>- 
proved  by  the  ordinary.  The  effect  of  the 
ordinary's  approval  was  merely  4o  show 
that  the  compromise  was  necessary  or  prop- 
er under  the  circumstances  then  existing.  It 
could  not  relieve  the  executor  from  liability 
for  the  negligence  which  rendered  the  com- 
promise necessary. 

2.  It  was  also  contended  by  the  executor 
that  the  receipt  by  Mrs.  Thomas  of  the 
fruits  of  the  compromise  estopped  her  from 
claiming  that  there  was  any  further  liabil- 
ity on  his  part  on  account  of  the  debt  in 
question.  If,  as  we  have  shown,  the  com- 
promise did  not  protect  the  executor  from 
liability  for  his  negligence  prior  to  the  com- 
promise, it  follows  that  acceptance  of  the 
fruits  of  tttt  compromise  did  not  operate  to 
discharge  him  from  such '  liability;  and 
there  was  nothing  in  the  terms  of  the  re- 
ceipt given  by  Mrs.  Thomas  whigh  indicated 
that  it  was  intended  to  operate  as  a  dis- 
charge in  full. 

8.  The  evidence  warranted  the  verdict,  and 
none  of  the  grounds  of  the  motion  for  a  new 
trial  present  any  valid  reason  for  setting  the 
verdict  aside.   Judgment  afltaned. 


(98  Ga.  ST?) 
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(Supreme  Court  of  Georgia.     April  27,  1896.) 
Undue  Ikfluencb— Evidbngb— Imstbuctionr. 

1.  One  of  the  issues  being  whether  or  not  the 
defendant  had  used  undue  influence  to  induce 

^is  mother  to  execute  to  him  a  deed  to  realty, 
evidence  that  the  "defendant  several  times  put 
his  head  in  his  hands  in  his  mother's  presence, 
and  said  he  was  going  way  off  to  the  moun- 
tains/' to  which  she  replied  "not  to  do  that, 
that  things  would  get  better,"  standing  alone, 
was  inadmissible,  and  certainly  was  insufficient 
to  show  that  undue  influence  was  used. 

2.  No  other  evidence  to  show  undue  influence 
having  been  offered,  it  was  error  to  charge  that, 
if  the  execution  of  the  deed  was  not  the  free  act 
of  the  grantor,  but  the  result  of  a  substitution 
of  the  will  of  another  for  her  own,  the  deed 
should  be  canceled. 

3.  The  charges  as  to  the  defendant's  alleged 
insolvency,  and  as  to  failure  of  consideration  in 
the  deed  in  controversy,  were  irrelevant  to  the 
case  as  presented  by  the  pleadings  and  evidence. 
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The  flrrounds  of  the  motion  for  a  new  trial  not 
covered  by  the  preceding  notes  present  no  ques- 
tion of  material  importance. 

(Syllabus  by  the  Court) 

Error  from  superior  conrt,  Oglethorpe 
county;   Seaborn  Reese,  Judge. 

Action  by  Sarah  Huff  and  others  against 
John  O.  Poss  to  set  aside  a  deed.  From  a 
judgment  for  plaintiffs,  defendant  brings  er- 
ror.   Reversed. 

S.  H.  Sibley,  for  plaintiff  in  error.  H.  Mc- 
Whorter,  for  defendants  in  error. 

SIMMONS,  O.  J.  Mary  S.  Poss  executed 
to  her  son  John  C.  Poss  a  conyeyance  of  cei^ 
tain  realty,  reciting  therein  that  it  was  made 
''in  consideration  of  the  natural  love  and  af* 
fection  which  she  bears  towards  the  said 
John  G.  Poss,  and  for  the  consideration  that 
the  said  John  0.  Poss  has  been  a  most  af- 
fectionate son,  caring  for  party  of  the  first 
part,  and  providing  for  her  wants  and  de- 
mands, during  her  widowhood."  At  her 
death  the  grantor  left  eight  children,  includ- 
ing the  grantee,  and  four  of  these  children 
filed  an  equitable  petition  for  the  purpose  of 
obtaining  a  cancellation  of  the  deed,  on  the 
ground  that  at  the  time  of  its  execution  the 
grantor  was  of  feeble  mind,  and  that  the 
grantee  obtained  it  by  the  exercise  of  undue 
Influence.  The  jury  found  In  favor  of  the 
plaintiffs,  and  there  was  a  motion  for  a  new 
trial  by  the  defendant,  which  was  overruled, 
and  he  excepted. 

1.  It  is  complained  in  the  motion  for  a  new 
trial  that  the  court  erred  in  allowing  one  of 
the  plaintiffs  to  testify,  over  the  objection  of 
the  defendant,  that  the  ''defendant  several 
times  put  his  head  in  his  hands  in  his  moth- 
er's presence,  and  said  he  was  going  way 
off  to  the  mountains,"  and  that  his  mother 
replied  "not  to  do  that,  that  things  would  get 
better."  We  think  the  objection  to  this  tes- 
timony ought  to  have  been  sustained.  Stand- 
ing by  itself,  it  does  not  show  undue  influ- 
ence. It  shows  merely  that  the  son  was  de- 
spondent, and  that  his  mother  sought  to 
cheer  him.  It  Is  not  connected  in  any  man- 
ner with  the  execution  of  the  deed  in  ques- 
tion. In  fact  the  witness  added  that  she  did 
not  remember  when  or  where  these  remarks 
were  made,  or  in  what  connection  they  were 
made.  They  seem  to  us  to  have  been  totally 
irrelevant  to  the  issue  on  trial. 

2.  The  court  charged  the  jury:  "The  sec- 
ond contention  of  plaintiffs  is  that  the  deed 
was  procured  by  undue  influence  of  defend- 
ant upon  his  mother.  If  you  flnd  that  the 
execution  of  said  deed  was  not  the  free  act 
of  the  grantor,  and  there  was  not  an  assent 
of  both  parties  to  the  contract,  but  that  it 
was  the  result  of  a  substitution  of  the  bill 
of  another  for  that  of  the  grantor,  and  the 
contract  of  but  one  of  the  parties,  I  charge 
you  that  the  deed  should  be  canceled."  This 
is  alleged  to  be  error,  because  not  authorized 
by  the  evidence.    We  have  carefully  read  the 


evidence  sent  up  In  the  record,  and  flnd  that 
the  testimony  referred  to  in  the  preceding 
division  of  this  opinion  was  the  only  testi- 
mony offered  to  show  undue  influence;  and 
that  testimony,  as  we  have  shown,  does  not 
even  tend  to  show  undue  influence.  The  ex- 
ception to  this  part  of  the  charge  is  therefore 
well  taken. 

3.  The  court  also  charged:  'The  fourth 
contention  of  the  plaintifb  is  that  the  deed 
should  be  canceled  because  the  consideration 
thereof  has  failed,*  and  the  defendant  is  in- 
solvent, and  unable  to  respond  in  damages. 
The  defendant  denies  these  conteotions  of 
the  plaintiffs,  the  result  of  which  is  that.  If 
you  believe  that  the  deed  was  not  the  result 
of  fraud  or  undue  influence  ptacticed  by  the 
defendant,  was  made  by  a  person  compe- 
tent to  contract,  and  was  without  failure  of 
consideration,  I  charge  you  it  is  a  valid 
deed."  This  is  alleged  to  be  error,  because 
there  was  no  evidence  authorizing  any 
charge  upon  the  matter  of  failure  of  consid- 
eration and  insolvency.  This  exception  is 
well  taken.  The  consideration  of  the  deed, 
as  expressed  therein,  was  the  natural  love 
and  affection  of  the  grantor  for  her  son, 
the  grantee,  and  his  having  been  an  affec- 
tionate son,  caring  for  her,  and  providing  for 
her,  "her  wants  and  demands,  during  her 
widowhood."  The  charge  as  to  insolvency 
and  failure  of  consideration  was  therefore 
wholly  irrelevant  to  the  case. 

Other  grounds  of  the  motion  than  those 
above  dealt  with  present  no  question  of  ma- 
terial importance.    Judgment  reversed. 


DUNN  V.  STATE. 
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(Supreme  Court  of  Georgia.     June  8,  1896.y 

CaiMiNAi*  Law— Apphax/— Absionmbkt  of  Bbrobs 
— Failurb  to  Cadtiok  Witnbss— 

LaBOBNT— EVIDB!90S. 

1.  An  assignment  of  alleged  error  in  admit- 
ting evidence  is  incomplete  unless  it  shows 
what,  if  any,  objection  was  made  to  the  evi- 
dence when  offered. 

2.  The  failure  of  the  court  to  caution  a  wit- 
ness that  he  need  not  answer  a  question  if  the 
answer  would  tend  to  criminate  him,  is  not 
cause  tor  setting  aside* a  verdict  against  one 
upon  whose  trial  for  a  crime  tills  witness  tes- 
tified. 

3.  There  was  no  evidence  connecting  the  ac- 
cused with  the  perpetration  of  the  alleged  of* 
fense,  and  therefore  the  verdict  of  guilty  was 
unwarranted. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Muscogee  connty; 
W.  B.  Butt,  Judge. 

Lafayette  Dunn  was  convicted  of  larceny, 
and  brings  error.     Reversed. 

The  foUowing  is  the  official  report: 
Lafayette  I>unn,  being  tried  on  the  same  in- 
dictment reported  in  the  case  of  Blahr  v.  State 
(thla  term)  25  8.  B.  179,  was  found  guilty  with 
a  recommendatkm  to  mercy.  HJs  motion  for 
new  trial  waa  overruled,  and  he  excepted. 
The  motion  was  up<Hi  the  geneial  groimdi 
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Uat  tbe  rerdict  was  contrary  to  law,  erl- 
deDoe,  etc  Also  because  the  court  erred  in 
allowlag  tbe  staters  counsel,  over  ttae  objection 
of  defendant's  counsel,  to  ask  the  witness  Ida 
fitpellars  if  the  defendant  "kept"  her.  It  was 
not  stated  in  the  motion  what  ol^ectlon  was 
made  to  the  eridence.  Further,  because  the 
court  erred  in  failing  to  caution  said  witness 
that  she  need  not  answer  said  question  if  it 
tended  to  criminate  herself. 

On  the  trial  the  evidence  of  Holder  was  sim- 
ilar to  his  evidence  in  the  Oase  of  Blair.  He 
testified  further  that  the  soap  stolen  was  Oc- 
ta;;on  soap;  that  he  had  opened  the  box  of 
soap,  and  when  he  left  the  store  there  were 
40  or  50  cakes  in  the  box,  and  next  morning 
there  was  no  soap  ia  the  box;  that  he  found 
at  the  two-room  bouse  in  question  27  bars  of 
Octagon  soap  upstairs  in  the  loft,  and  down* 
stairs  6  bars;  that  he  found  the  meat  up- 
stairs in  the  loft,  and  the  snufT  there  also; 
that  the  opening  to  the  loft  was  in  Myhand's 
room;  that  It  is  very  common  with  people  of 
this  class  for  one  to  rent  one  room  and  one 
another  in  a  house;  that  he  never  found  any 
of  the  goods  taken  from  his  store  in  defend- 
ant's roonif  uodesB  it  was  three  or  six  bars  of 
Octagon  soapf  and  he  didn't  know  whether 
that  was  his  soap  or  not,  as  that  kind  of  soap 
was  sold  all  over  town;  that  he  had  seen  de* 
fendant  about  bis  store  sometimes  before  the 
goods  were  missed;  he  would  come  sometimes 
and  sometimes  he  wouldn't,  like  everybody 
else;  that  witness  had  one  derk,  who  left 
every  night  about  G,  and  his  porters  leave  at 
a  and  half  past  7,  and  there  were  no  porters 
in  the  store  when  witness  dosed  up;  that 
when  he  dosed  up  that  night  the  snuff,  the 
hams,  and  the  shoulders  and  some  cigars  were 
there;  and  that  he  found  no  cigars  at  this 
two-room  house.  Bragg  Myhand  testified: 
*1  was  at  home  when  some  snuff  was  brought 
out  there  is  November,  1895;  some  boxes  and 
two  sacks.  1  could  not  tell  what  all  was  put 
in  the  house.  Tbe  things  were  brought  to 
defendant's  room  l^  Shack  Lane  and  Julius 
Blalr.  They  knocked  on  the  door  when  tb^ 
came,  and  Shack  waked  jxp  defendant,  and 
told  defendant  to  wake  me  up,  and  defendant 
did  it  I  asked  him  where  they  had  been, 
and  be  told  me  he  had  been  up  the  road  in  the 
conmiissary,  taking  up  some  goods  from  the 
commissary  where  he  was  working,  and  he 
asked  me  could  they  stay  there  until  morning, 
and  I  told  him  I  did  not  care,  as  far  as  I  was 
concerned.  Shack  and  Julius  i;mt  the  things 
In  Fayette's  room,  where  Fayette  was  in  bed. 
I  don't  know  where  the  goods  came  from,  and 
don't  know  who  put  them  In  the  loft,  or  how 
they  got  in  the  loft  over  my  room.  I  left  there 
on  Friday  evening,  and  they  were  on  the 
floor  then,  and  not  in  the  loft  The  door  was 
open  between  my  room  and  defendant's.  I 
rented  the  back  room  and  defendant  rented 
the  front  rpom."  Ida  Brannon  testified: 
"When  I  went  home  that  night  I  did  not  know 
of  them  having  put  anything  bi  there.  I  dis- 
covered that  when  I  went  out  there  that  night 
v.258.E.no.*9— 29 


I  knocked  on  defendant's  dow,  and  they  wert 
asleep.  When  I  woke  them  up,  I  think  it 
was  defendant  told  me  I  could  not  pass 
through  his  room;  it  was  nailed  up.  I  opened 
the  door  between  the  rooms.  It  was  tied  with 
a  string.  When  I  got  out  there,  Bragg  was 
not  there,  and  I  didn't  know  where  he  was. 
I  think  this  was  on  Friday  night  I  was  there 
that  Thursday  night  when  they  all  came  there. 
I  never  seed  anybody  bring  them  there.  Nev- 
er seed  anybody  have  anything,  except  Blair, 
who  had  a  wooden  box  of  snuff.  When  I  saw 
it,  he  was  in  defendant's  room.  I  said  to 
Blair,  when  he  came  In  with  it:  'What  are 
you  going  to  do  with  that  snuff?  You  ought 
to  be  off  in  the  woods  somewhere  prayhig.' 
Defendant  said  nothing,  but  smiled.  They 
had  not  been  in  the  habit  of  nailing  up  the 
door  between  the  two  rooms.  It  was  agreed 
that  I  could  pass  through  that  door  into  my 
room,  because  my  back  door  wouldn't  lock  on 
the  outside.  I  left  there  Friday  morning  at 
half  past  four  o'dock.  I  never  saw  anything 
in  my  room.  I  saw  some  soap  in  defendant's 
room.  It  might  Lave  been  Ida's  soap,  as  she 
washed.  I  also  saw  a  ham  and  some  meat 
I  saw  Shack  Lane  put  some  whisky  at  the 
head  of  defendant's  bed.  I  don't  know  how 
the  goods  came  hi  that  room.  Bragg  was 
there  that  Friday  morning,  and  went  off  be- 
fore I  did.  When  I  got  back  Friday  night  I 
never  seed  anything  only  those  beer  bottles 
in  my  doset  Don't  know  who  put  them 
there.  I  did  not  put  the  goods  in  the  loft 
They  could  not  be  put  in  the  loft  without  pass- 
ing through  my  room.  When  I  passed  out 
that  morning,  the  door  between  the  rooms  was 
open.  When  I  knocked  on  the  door,  and  they 
would  not  let  me  in  at  first  saying  the  door 
was  locked,  it  was  Friday  or  Saturday  morn- 
ing. When  I  saw  the  meat  and  soap  and 
snuff  box  in  there,  it  was  Friday  morning. 
When  they  would  not  let  me  go  through,  it 
was  Friday  morning.  I  never  went  back  there 
Friday  night  Saturday  morning  I  went  out 
there,  and  I  went  out  there  Saturday  night 
and  I  could  not  pass  through  the  room.  It 
was  nailed  up.  I  didn't  see  Bragg  any  more 
after  that  Friday  morning  until  he  was 
brought  back  fix>m  Macon."  Gibson  testified 
that  about  six  bars  of  Octagon  soap  were 
found  in  defendant's  room,— the  same  idnd  of 
soap  as  that  found  in  the  loft;  that  when  he 
got  out  there  there  was  no  one  aft  the  house, 
but  be  met  defendant  and  asked  him  where 
Myhand  lived,  and  def^idant  told  him  he  did 
not  know;  that  the  woman  who  occupied  that 
front  room  came  there^  and  witness  and  Mr. 
Molder  went  in;  they  offered  him  the  Icey; 
that  he  searched  that  room,  and  found  the 
soap,  a  lot  of  wine  In  a  Jug,  some  bottles,  and 
a  little  whisky;  afid  that  he  thought  it  was 
Tuesday  morning  that  the  senrch  was  made, 
though  he  was  not  sure  whether  it  was  Mon- 
day or  Tuesday;  that  he  first  went  into  the 
back  room,  occupied,  as  be  was  told,  by  My- 
hand; that  there  is  where  he  found  the  goods, 
and  got  through  the  hole  in  his  room  Into  ths 
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loft  For  the  defendant,  Ida  Spellars  testi- 
fied: •There  were  three  bars  of  Octagon  soap 
In  my  room,  famished  me  by  Mr.  CJooper,  for 
whom  I  washed,  and  which  Mr.  Molder  took 
away.  I  got  them  back  from  him.  He  said 
he  couldn't  swear  they  were  his,  and  returned 
them  to  me.  I  go  away  from  home  on  Mon- 
day and  on  Friday  mornings,  and  the  balance 
of  the  time  I  wash  and  Iron  at  home.  I  never 
knew  defendant  to  bring  anything  there.  No 
one  brought  any  goods  to  my  room  (m  any 
night,  or  any  morning  following.  Defendant 
went  to  bed  a  little  after  nine  o'clock  that 
night,  and  was  asleep  when  I  went  to  bed, 
after  eleven  o'clock.  He  looked  like  folks 
when  they  are  asleep.  Shack  and  George 
Blair  were  In  Bragg's  room  the  first  part  of 
the  night,  and  later  were  lying  down  on  the 
fioor,  and  Bragg  was  across  the  bed.  The 
door  between  my  room  and  Bragg's  was  not 
locked,  but  Just  fastened  with  a  string.  De- 
fendant and  I  have  lived  together  for  .two 
or  three  years,  and  are  not  man  and  wife. 
I  rent  the  room  I  live  in.  Defendant  did  not 
rent  It  When  I  went  to  bed  that  Thursday 
night,  I  left  Shack  and  Julius  lying  on  the 
fioor  In  Bragg's  room.  George  was  there  the 
first  part  of  the  night  I  could  see  them. 
I  couldn't  tell  whether  they  came  back  to  the 
house  or  not  If  they  came  and  knocked  de- 
fendant up,  I  never  heard  It  I  never  saw 
them  In  my  room  that  night  I  don't  know 
anything  about  their  bringing  the  snuff,  cigars, 
etc.,  there.  I  don't  know  how  come  them 
things  up  in  the  loft  I  was  not  at  home 
when  the  search  of  the  house  was  made.  The 
things  were  not  brought  there  when  I  was 
there.  I  never  been  them.  There  was  no 
snuff  box  there  on  that  Friday  morning.  In 
my  room,  while  I  was  there.  Shack  Lane 
didn't  walk  around  there  In  my  room,  and  say 
It  was  his  seat,  and  sit  down  on  It"  The 
defendant  stated:  "All  I  know  about  It  I 
was  In  bed  sick,  and  I  saw  Julius  Blair  and 
Shack  Lane  come  there,  and  go  In  Bragg's 
room,  and  say,  could  they  leave  some  goods 
there  until  next  morning,  and  he  told  them, 
•Yes.'  •• 

Blandford  &  Grimes,  for  plaintiff  in  error. 
J.  H.  WorriU  and  a  P.  GUbert,  SoL  Gen.,  for 
the  State. 

PER  CURIAM.    Judgment  reversed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


7  (98  Gku  370)  

POWBLL  et  aL  v.  FRALEY. 
(Supreme  Conrt  of  Georgia.     April  27,  1886.) 
Parol  £viDSN0>-*lMDOR8BMBaT  or  Patmsnt  on 

NOTS. 

Where  an  action  was  broaght  against  a 
partnership  composed  of  two  persona,  and 
against  each  of  them  individnally,  on  a  promis- 
sory note  npon  which  there  was  an  entiy  of  a 
payment,  made  after  the  note  had  become  bar- 
red by  tne  statute  of  limitations,  which  entry 


was  signed  by  one  of  the  partners,  the  petition, 
in  effect,  also  declaring  upon  the  new  promise 
eyidenced  by  such  entiy,  there  was  no  error,  so 
far,  at  least,  as  this  defendant  was  ooncerned* 
in  striking  a  plea  alleging  that  he  made  the  en- 
try in  question  iq  consideration  of  a  Terbal 
agreement  that  he  was  to  be  liable  for  only  one- 
half  of  tiie  amount  of  the  note;  nor  was  any 
error  committed  In  rejecting  parol  eyidence  of- 
fered in  support  of  this  plea. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Hancock  coun- 
ty;   Seaboi:n  Reese,  Judge. 

Action  by  Henry  Fraley,  executor  of  Wil- 
liam Fraley,  against  L.  Powell  and  othen. 
Judgment  for  plaintiff.  Defendants  bring 
error.    Affirmed. 

T.  M.  Hunt  and  Jas.  A.  Hariey,  for  plain- 
tiffs in  error.  R.  EL  Lewis,  for  defendant  In 
error. 

LUMPKIN,  J.  This  was  an  action  upon  a 
promissory  note,  brought  by  the  executor  of 
William  Fraley  against  L^  Powell  ft  Co.,  a 
partnership  composed  of  L.  Powell  and  L. 
G.  Morris,  and  against  each  member  of  tlie 
partnership  Indirldually.  It  was  not  denied 
that  at  the  time  of  the  exeention  of  the  note 
It  was  a  Talid  debt  of  the  partnership,  and 
consequenUy  each  member  was  originally 
liable  for  Its  payment  The  note  becanae, 
however,  barred  by  the  statute  of  limitations. 
Thereafter  a  payment  was  made  upon  It  by 
Powell,  and  an  entry  of  this  fact  was  made 
upon  the  note,  and  signed  by  him;  all  of 
which  appears  from  the  allegations  of  the 
petition.  The  effect  of  this  entry  undoubted- 
ly was  to  constitute  a  new  promise  on  the 
part  of  Powell  to  pay  the  entire  amount 
which  remained  due  upon  the  note,  and  there- 
fore the  court  did  not  err  in  striking  a  plea 
which  alleged  that  he  made  this  entry  In  con- 
sideration of  a  yeibal  agreement  that  he  was 
to  be  h^d  liable  only  for  one-half  of  the 
amount  due  thereon,  nor  In  refusing  to  ad- 
mit parol  evidence  In  support  of  such  plea. 
Making  and  signing  the  entry  on  the  note 
was,  in  law,  an  unconditional  promise  on 
the  part  of  Powell  to  pay  the  whole  debt  evi- 
denced by  the  note;  and.  If  anything  Is  set- 
tied,  it  Is  that  a  contract  of  this  kind  cannot 
be  altered  or  explained  away  by  parol  evi- 
dence.   Judgment  affirmed. 


BbTANT  V.  STATB. 


(97  G&.  108) 


(Supreme  Court  of  Georgia.    Jnly  20,  1B9S.) 

A8SAUI.T— PlBADINO    AND    PbOOP— ElBOTIOX    BT 

State— Evidbncb—Rbbuttau 

1.  Hie  state  is  not  bound  to  prove  the  com- 
mission of  the  offense  charged  In  an  indictment 
on  the  precise  date  idleg^  therein,  but  may 
prove  its  commission  on  any  day  within  the 
statute  of  limitations. 

2.  Whether  or  not  it  would  be  competent  for 
the  state  to  prove  a  particular  act  done  by  the 
accijsed  which  would  constitute  the  offense 
charged,  if  it  affirmatively  appeared  that  the 

Sand  jury  had  never  paajsed  upon  or  indicted 
m  for  that  act,  bat  had  pcedicated  the  indict- 
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ment  mm  an  entirely  separate  and  dktlnct 

transacnon,  this  Is  not  made  so  to  appear  by 
the  teetimony  of  a  witness,  not  a  member  of 
the  grand  jury,  and  who  manifestly  could  not 
know,  exceiit  by  hearsay,  if  at  all,  upon  what 
particular  act  of  the  accused  the  indictment 
was  really  fbunded. 

8.  The  charge  complained  of,  to  the  effect 
that  if  the  iufy  beUered  beyond  a  reasonable 
doubt  that  the  accused  unlawfully  beat  the  per- 
son alleged  in  the  indictment  to  hare  been  as- 
saulted at  the  time  charged  in  the  indictment, 
or  at  any  time  within  two  years  before  the  date 
of  the  filing  of  the  same,  they  would  be  author- 
ized to  conylct,  eren  if,  under  any  circumstan- 
ces, objectionable,  was  not,  in  yiew  of  the  evi- 
dence in  this  case,  erroneous. 

4.  If,  in  the  present  case,  the  state  Moved 
two  separate  and  distinct  beatings,  at  diiferent 
times  and  places,  there  was  no  motion  to  re- 
quire the  state  to  make  any  election,  or  direct 
its  eyidence  to,  and  aslc  a  conTicti<»i  upon,  ei- 
ther one  of  such  beatings.  Whether  or  not,  in  a 
misdemeanor  case,  such  a  motion  would,  in  any 
erent,  be  well  founded,  there  ,was  no  error  in 
admitting  the  evidence  complained  of,  even  if  It 
related  to  a  beating  diff^ent  from  that  referred 
to  by  a  witness  previously  introduced;  and  the 
evidence  so  admitted  was  in  rebuttal  of  the 
statement  of  the  accused,  in  which  he  denied 
generally  that  he  had  ever  at  any  time  beaten 
the  person  alleged  to  have  been  assaulted. 

(Syllabus  by  the  Court.) 

Error  from  criminal  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge.        ' 

Henry  Bryant  was  convicted  of  assault, 
and  brings  error.    AfRrmed, 

Newton  A.  Morris,  for  plaintiff  In  error.  Lt, 
W.  Thomas,  for  the  State. 


ATKINSON,  J.  1.  The  principle  announced 
in  the  first  headnote  has  been  so  often  ruled 
in  this  court  that  it  does  not  require  further 
elaboration. 

2.  The  indictment  under  which  the  plaintlfT 
in  error  was  tried  does  not  appear  in  the  rec- 
ord. But  from  the  statements  concerning  the 
same  which  we  find  there.  It  may  be  as- 
sumed that  It  was  an  ordinary  indictment 
for  assault  and  battery,  committed  upon  a 
given  day,  in  the  county  of  Fulton,  by  the  de- 
fendant, upon  a  child  therein  named.  Upon 
the  trial  of  the  case  it  appears  that  the  wit- 
nesses for  the  state  testified  to  the  commis- 
sion of  a  battery  of  the  kind  described  and 
at  the  time  charged  in  the  indictment  An- 
other witness  testified  to  the  conmiission  of 
another  battery  upon  the  same  person  at  a 
time  other  than  that  alleged  in,  but  within 
two  years  next  before  the  finding  of,  the  in- 
dictment This  testimony  was  objected  to, 
upon  the  ground  that  it  was  not  competent 
for  the  state  to  give  in  evidence  two  distinct 
batteries.  In  cases  of  felony  this  could  not 
be  done,  but  in  misdemeanor  cases  it  is  the 
constant  practice  to  submit  to  the  jury  evi- 
dence of  several  misdemeanors  of  the  same 
character,  perpetrated  by  the  same  person. 
No  harm  can  result  from  this  practice,  ina»- 
much  as  the  state  is  permitted  to  give  in  evi- 
dence before  the  jury  testimony  showing  the 
commission  of  the  alleged  misdemeanor  at 
any  time  within  two  years  next  before  the 
finding  of  the   indictment    The  defendant 


most  be  prepared  to  answer  for  himself  as'to 
each  occasion  upon  which  the  state  may  elect 
to  prove  his  guilt,  but  with  the  resulting  ad- 
vantage that  but  one  Judgment  can  be  given 
upon  the  same  indictment;,  and,  though  he 
may  have  committed  many  misdemeanors  of 
like  character,  a  judgment  of  conviction  as  to 
one  will  protect  him  as  to  all,  the  indictment 
being  general*  and  not  specific,  in  its  de- 
scriptive averments;  and  this  is  true,  be- 
cause under  a  plea  of  autrefois  acquit  or  con- 
vict he  could  establish  the  fact  that  he  had 
been  tried  under  an  indictment  which  cov- 
ered that  offense,  and  from  which  it  could 
not  be  gathered  that  he  was  not  convicted 
upon  the  Identical  evidence  relied  upon  to 
convict  him  of  the  offense  for  which  he  then 
stood  indicted.  The  true  test  as  to  whether 
a  plea  of  autrefois  conrict  or  acquit  will  pre- 
vail is  whether  the  evidence  which  could 
have  been  admitted  under  a  former  indictr 
ment  would  support  a  verdict  of  guilty  under 
the  Indictment  under  review.  If  so,  the  plea 
of  former  jeopardy  will  protect  the  accused 
against  the  latter  indictment  Blair  y.  State, 
81  Ga.  629,  7  S.  B.  855.  And  hence,  when 
the  state  ^ects  to  prosecute  for  one  misde- 
meanor under  an  indictment  which  will  ad- 
mit evidence  of  many  misdemeanors  of  like 
kind  committed  within  the  period  of  limita- 
tion prescribed  for  the  prosecution  of  those 
covered  by  the  indictment,  its  election  Is  nec- 
essarily to  prosecute  for  each  of  such  misde- 
meanors, and  a  plea  of  conviction  or  acquit- 
tal under  such  indictment  is  good  in  bar  of 
a  subsequent  Indictment  for  any  of  such  of r 
f eases.  If  the  state  should  elect  to  prosecute 
separately  for  each  several  misdemeanor,  the 
allegations  in  the  Indictment  must  be  so  cer- 
tain in  their  descriptive  averments  as  that, 
in  case  of  a  prosecution  under  another  indict- 
ment for  a  similar  offense,  but  committed  at 
a  different  time,  and  under  different  circum- 
stances, it  could  be  judicially  ascertained  that 
he  had  not  before  been  tried ,  therefor.  Of 
course,  if  the  indictment  be  so  general  as  not 
specifically  to  describe  the  special  offense  for 
which  the  defendant  was  indicted,  the  testi- 
mony of  a  witness,  not  a  member  of  the 
grand  jury,  would  not  be  sufiident  to  estab- 
lish the  identity  of  the  transaction  concern- 
ing which  he  or  she  testified  with  the  trans- 
action for  which  the  defendant  was  indicted. 
Hqpkins'  Pen.  Code,  par.  2,  S  1514. 

3.  The  charge  of  the  court  as  stated  in  the 
third  headnote  is  in  accord  with  repeated  ad- 
judications of  this  court 

4.  The  practice  of  compelling  an  election 
by  the  state  has  no  application  to  prosecu- 
tions for  misdemeanors.  In  order  to  avoid 
surprises,  however,  and  to  give  an  oppor- 
tunity to  the  defendant  to  make  his  defense 
of  which  he  otherwise  would  be  deprived,  the 
court  may,  in  its  discretion,  require  the  state 
to  direct  its  evidence  to  proof  of  a  particular 
battery,  excluding  other  evidence;  but  no 
proposition  of  this  kind  was  submitted  in 
this  case.   It  does  not  appear  that  the  de- 
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feniSant  was  in  any  sende  embarrassed  or 
gorprised;!^  the  testimony  introduced  by  the 
state,  and  we  do  not  think  the  court  erred  in 
admitting  the  evidence.  Besides,  the  testi- 
mony of  this  witness  was  admissible  in  con- 
tradiction of  the  statement  of  the  defendant. 
Who  denied  that  he  had  at  any  time,  or  un- 
der any  circumstances,  committed  a  battery 
upon  the  child  named  in  the  indictment.  Let 
the  Judgment  of  the  court  below  be  affirmed. 


(98  Ga.  371) 

STOWBBS  T.  MATHEWS  et  al. 
(Supreme  Court  of  Georgia.     April  27,  1896.) 
Exbmptiokb^Sboond  Appuoation. 
An  exemption  of  personalty  being  Yoid  as 
to  certain  creaitoni  for  want  of  notice  to  them, 
it  was  the  right  of  the  head  of  the  family  to 
make  another  application  for  exemption,  to  gire 
notice  thereof  to  these  creditors,  and  to  have 
the  same  personalty  exempted  as  to  them.    But 
if,  before  the  allowance  of  the  second  ajpplica- 
tion,  the  applicant  had  sold  and  parted  witn  the 
title  to  and  possession  of  a  portion  of  the  prop- 
erty, although  he  had  included  the  same  in  the 
second  application,  the  exemption  thereafter  al- 
lowed was.  as  to  the  property  thus  sold,  inef- 
fectual ana  void  as  to  such  creditors. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Hart  county; 
N.  L.  Hutchins,  Judge. 

Action  by  Green  Stowers,  trustee^  against 
A.  W.  &  W.  C.  Mathews.  From  an  order 
granting  certain  exemptions,  plaintiff  brings 
error.     Affirmed. 

O.  C.  Brown  and  A.  G.  McOurTy,  for  plain- 
tiff in  error.  Jas.  H.  Skelton,  Jr.,  for  de- 
fendants in  error. 


LUMPKIN,  J.  In  the  case  of  Manufac- 
turing C3o.  Y.  Christopher,  68  Ga.  635,  this 
court  decided  that,  where  a  proceeding  to 
set  apart  a  homestead  was  void  as  to  a  par- 
ticular creditor  for  want  of  notice  to  him, 
the  head  of  the  family  could  make  a  new 
application,  give  this  creditor  notice,  and 
have  the  property  set  apart  as  against  him. 
This  decision  was  properly  based  upon  the 
ground  that,  as  the  creditor  in  question  was 
not  estopped  by  the  Judgment  rendered  in 
the  first  proceeding,  the  family  of  the  debtor 
were  not  concluded  by  it,  and  had  the  right 
to  begin  de  novo  as  to  this  creditor,  and 
have  set  apart  a  homestead  which  would  be 
good  as  against  him.  This  is  good  law,  and 
we  adhere  to  it  It  appears,  however,  in 
the  present  case,  that  a  head  of  a  family 
made  an  application  for  an  exemption  of 
personalty,  of  which  application  he  failed 
to  give  one  of  his  Judgment  creditors  notice; 
that,  after  the  exemption  had  been  allowed, 
the  applicant  sold  and  parted  with  the  title 
to  and  possession  of  certain  cotton  which 
had  been  included  in  the  exemption.  The 
creditor  referred  to  afterwards  caused  this 
cotton  to  be  levied  on  while  in  the  hands  of 
the  applicant's  vendee,  as  the  property  of 
the  applicant;   and  the  latter  then  filed  a 


second  application  for  ezemptfoii,  Indudlng 
therein  the  cotton  in  question,  this  time  giv* 
ing  the  creditor  due  notice.  The  second  ap- 
plication iras  allowed;  and  the  question  Is: 
Did  the  exemption  thus  obtained  Delate  back 
and  lelleTe  the  cotton  from  the  lien  of  the 
creditor's  judgment?  We  think  not,  and  for 
the  reason  that,  when  the  second  application 
was  made,  the  debtor  no  longer  owned  or 
controlled  the  property,  and  consequently 
had  no  right  to  have  it  exempted.  He  could 
not  do  so  for  the  benefit  of  his  family,  be- 
cause it  had  gone  beyond  his  reach;  and  he 
had  no  right  to  hare  It  exempted  for  the 
benefit  of  another  into  whose  hands  it  had 
gone  at  a  time  when  it  was  clearly  subject 
to  the  creditor's  Judgment.  Judgment  af- 
firmed. 


<97  Qa.  107) 

HOPKINS  et  aL  ▼.  FLORIDA  CHNT.  &  P. 

B.0O. 
(Supreme  Court  of  Georgia.  July  8,  1896.) 
BMiHBirr  DovAiH— AppRoratAtioir  of  OaATsir- 
CoHsrmiTioirAL  Law. 
The  power  oonf  erred  upon  a  railroad  com- 
pany '^o  take,**  **for  obtaining  gravel  and  oth- 
er material,  as  much  land  as  may  be  necessary 
for  the  proper  construction,  operation,  and  se- 
curity of  its  railroad,"  as  confmred  by  para- 
graph 4  of  section  9  of  the  general  act  for  the 
incorporation  of  railroada,  indudes  the  power  to 
condemn  for  the  purposes  indicated,  and  is  it- 
self a  power  which,  in  the  exercise  of  the  right 
of  eminent  domain,  the  general  aaaembly  may 
lawfully  confer  upon  a  railroad  company.  ■  The 
power  thus  conferred  authorises  the  appropria- 
tion of  such  land  lying  outside  of  the  right  of 
way  of  such  railroad,  for  the  purpose  of  obtain* 
ing  euch  gravel  and  other  material,  as  may  be 
'Necessary  to  the  proper  construction,  opera- 
tion, and  securitsr  of  its  railroad";  and  the  stat- 
ute conferring  the  power  la  not  in  conflict  with 
the  constitution  of  this  state. 
(SyUabus  by  the  Oourt.) 

Error  from  superior  court,  Mcintosh  county; 
B.  FaiUgant,  Judge. 

Action  by  the  Florida  Central  &  Peninsula 
Railroad  Ck)mpany  against  O.  C.  Hopkins  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.     Affirmed. 

Gignilliat  &  Stubbs,  for  plaintiffs  In  error. 
A.  A.  Lawrence  and  Clifton  &  Fraser,  for  de- 
fendant in  error. 

ATKINSON,  J.  This  case  Is  here  upon  a 
writ  of  error  from  the  Judgment  of  the  Judge 
of  the  superior  court  overruling  a  demurrer. 
It  appears  from  the  record  that  under  the  gen- 
eral act  for  the  incorporation  of  railroads,  ap- 
proved October  21,  1891,  a  charter  was  grant- 
ed to  the  Florida  &  Northern  Railroad  Com- 
pany. Its  chari:er  was  afterwards  amended 
under  the  general  act  approved  December  17, 
1892,  it  thereby  obtaining  all  the  rights  which 
might  accrue  to,  and  subjecting  Itself  to  an 
the  liabilities  imposed  upon,  railroads  char- 
tered under  that  act  Afterwards  it  was  mer- 
ged into  and  consolidated  with  the  Florida 
Central  &  Peninsula  Railroad  Company,  a 
corporation  which  appears  to  have  been  Incor- 
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poxBted  Older  the  laws  of  tbe  itEte  of  Flod- 
da;  and  thereafter  it  assumed  the  name  of 
the  Florida  corporation.  A  proceeding  was 
begun  by  the  defendant  in  erpr  to  appropriate 
to  its  use  certain  lands  of  the  plaintiffs  in 
error,  lying  contiguous  to  Its  right  of  way,  It 
being  alleged  that  such  appropriation  was  nec- 
essary for  the  purpose  of  securing  gravel, 
sand,  baJlast,  and  other  material  necessary 
for.  the  construction,  operation,  and  securi^  of 
its  line  of  railroad  situated  in  this  state.  As- 
sessorp  were  appointed  under  the  proyisions 
of  the  act  above  referred  to,  for  the  purpose 
of  assessing  the  sum  to  be  paid  as  compensa- 
tion to  the  plaintiffs  in  error  for  their  dam- 
ages resulting  from  the  appropriation  of  their 
property  to  the  use  of  the  railroad  company; 
and  from  the  report  of  the  assessors  the  plain- 
tiffs in  error  aj^^ealed.  When  the  case  was 
reached  in  the  superior  court,  the  plaintiffs 
hi  error  demurred  upon  the  following  grounds: 
(1)  Said  proceedings  are  illegal  and  void,  be- 
cause the  statute  grants  no  power  to  said 
railroad  to  condemn  land  for  the  purpose  of 
procuring  ballast  (2)  Said  proceedings  are  il- 
legal, and  should  be  dismissed,  because  the 
law  under  which  said  railroad  seeks  to  con- 
demn said  land  is  unconstitutional  in  so  far  as 
it  seeks  to  grant  the  power  to  condemn  said 
land  outside  of  the  right  of  way. 

The  railroad  company  bases  its  claim  of  the 
power  to  appropriate  the  property  in  question 
to  the  uses  stated  in  paragraph  4  of  sec- 
tion 0  of  the  act  of  1892.  See  Acts  1892, 
p.  42.  By  the  terms  of  that  section  of  the 
act  referred  to  Jt  is  provided  that  railroad 
companies  Incorporated  under  its  provisions 
shall  have  power  '*to  lay  out  its  road  not  ex- 
ceeding in  width  200  feet,  and  to  construct  the 
same,  and  for  the  purxxwe  of  cuttings  and 
embankments,' and  for  obtaining  gravel  and 
other  material,  to  take  as  much  land  as  may 
be  necessary  for  the  proper  construction,  op- 
eration and  security  of  its  road,  •  •  • 
making  compensation  therefor  as  provided  by 
this  act  for  property  taken  for  the  use  of  such 
company."  With  respect  to  the  first  ground 
of  the  demurrer  of  the  plaintiffs  in  error,  the 
contention  seems  to  be  that  the  maxixnum 
quantity  of  land  which  the  corporation  is  au- 
thorized to  appropriate  under  the  act  in  ques- 
tion is  the  200  feet;  and  that,  while  it  may 
appropriate  as  much  land  within  this  limit  as 
may  be  necessary  for  the  purposes  mentioned 
in  the  act,  an  attempt  to  appropriate  land  oth- 
er than  such  as  lies  within  the  200  feet,  for 
the  accomplishment  of  the  purposes  stated  in 
the  act,  is  ultra  vires.  Upon  this  point  the 
parties  seem  to  be  at  issue,  for,  on  the  other 
band,  it  is  the  contention  of  the  defendant 
In  error  that  the  statute  gives  it  ,the  power 
not  only  to  appropriate  to  its  use  200  feet  for 
laying  out  its  road,  and  for  the  ordinary  uses 
of  the  company,  but  that  for  the  purpose  of 
obtaining  gravel,  sand,  and  other  material, 
such  as  may  be  necessary  for  the  proper  con- 
struction, operation,  and  security  of  its  road. 
It  may  appropriate  other  lands. 


la  detennlnhsg  exactly  what  tlfe  meaning 
of  a  statute  Is,  the  prime  consideration  should 
be  to  ascertain  the  legislative  intent;  and,  in 
seeking  for  that  intent,  we  will  first  address* 
ourselves  to  the  language  employed  by  the 
legislature  In  the  expression  of  its  purposes. 
If  the  language  be  clear  and  unambiguous, 
there  is  no  room  for  interpretation,  but  it  is 
the  duty  of  the  courts  to  give  expression  to 
the  obvious  meaning  of  the  general  assembly. 
It  is  always  helpful,  however.  In  the  construc- 
tion of  statutes,  to  bear  in  mind  the  subject- 
matter  concerning  which  the  legislative  body 
is  speaking.  Statutes  of  this  kind,  involving 
the  exercise  of  the  right  of  eminent  domain, 
and  the  consequent  appn^riatton  of  the  prop- 
erty of  the  owner  to  public  uses,  must  be 
strictly  construed,  and  will  not  be  extended 
beyond  the  express  words  or  the  necessary 
implications  ot  the  statute  conferring  the  pow- 
er. Looking  to  the  terms  of  the  act  in  ques- 
tion, giving  the  words  employed  by  the  gen- 
eral assembly  their  ordinary  signification, 
there  is  little  room  to  doubt  that  the  general 
assembly  Intended  to  confer  upon  the  railroad 
company  incorporated  under  this  act  the  right, 
not  only  to  lay  out  its  right  of  way  200  feet 
in  width,  but  likewise  the  right  to  appropriate 
to  its  own  use,  upon  just  compensation,  for 
the  purposes  for  which  this  condemnation  pro- 
ceeding was  instituted,  lands  other  th&n  those 
embraced  within  the  200-f  eet  limit  Had  the 
legislative  purpose  been  to  limit  the  right  of 
appropriation  to  such  land  only  as  lay  within 
the  200  feet  It  would  not  have  employed  the 
general  terms  appearing  in  the  statute,  but 
on  the  contrary,  would  have  stated,  "And  for 
the  purpose  of  cuttings  and  embankments,  and 
for  obtaining  gravel  and  other  material,"  to 
take  as  much. land  within  the. said  200  feet 
as  may  be  necessary,  etc  The  words  actual- 
ly employed  authorize  the  appropriation  of  the 
200  feet  and,  in  addition  thereto,  such  other 
land  as  may  be  necessary,  etc.  In  the  con- 
struction of  such  statutes,  the  following .  is 
laid  down  as  a  correct  rule  by  a  standard  au- 
thor upon  the  subject  and  is  to  be  found  in 
Lewis  on  Eminent  Domain  (section  279):  "It 
is  the  province  of  the  legislature  to  determine 
the  quantity  as  well  as  the  estate  which  may 
be  taken  for  public  use.  .  If  the  quantity  is 
specified,  or  a  maximum  prescribed,  no  more 
can  be  taken.  If  the  authority  permits  the 
acquisition  of  as  much  as  may  be  necessary, 
or,  in  still  more  general,  terms,  confers  the 
power  to  condemn  property  for  the  purposes 
of  the  undertaking,  it  .will  be  construed  to  au- 
thorize the  taking  of  so  much  as  may  be 
reasonably  necessary  under  the  circumstan- 
ces/' See,  also,  cases  dted  by  the  author. 
Applying  this  rule  to  the  present  case,  it 
will  be  observed  that  the  statute  gives,  first 
the  power  to  lay  out  its  road,  not  to  exceed  In 
width  200  feet;  and  it  would  seem  that  this 
would  exhaust  the  pow«r  of  the  corporation 
to  appropriate  land  for  the  purpose  of  laying 
out  its  road,  because,  by  the  terms  of  the  act 
the  amount  authorized  to  be  appropriated  for 
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this  purpofie  to  limited  to.  200  feet  In  width; 
but  with  respect  to  the  matter  of  making 
cuttings  and  building  embankments,  if,  Ui  the 
course  of  the  construction  of  its  road,  it  be- 
came necessary  to  build  an  embankment  suffi- 
ciently 'high  to  require  a  base  greater  than 
200  feet  in  width,  or  to  niake  a  cut  requir- 
ing a  width  greater  than  200  feet  at  the  top, 
there  is  ample  authority  for  the  appropriation 
of  land  hi  addition  to  that  authorized  to  be 
appropriated  in  the  first  instance.  Under  or- 
dinary circumstances,  200  feet  in  width  is  all 
that  the  railroad  company  would  be  author- 
ized to  appropriate  for  laying  out  Its  road; 
but,  if  the  exigencies  of  the  particular  situa- 
tion required  that  it  appropriate  more  than 
this  for  the  special  purpose  of  cuttings  and 
embankments,  then  other  property  necessary 
to  this  use  m&7  be  appropriated.  So,  if,  in 
the  course  of  the  construction  of  the  railway, 
it  becomes  necessary  in  order  to  obtain  gravel 
and  any  other  material  which  reasonably 
might  be  necessary  to  the  proper  construction, 
operation,  and  security  of  the  road,  under  the 
provisions  of  the  same  act,  as  much  land,  in 
addition  to  the  200  feet  hi  width,  may  be  ap- 
propriated as  shall  be  necessary. 

Looking  at  the  whole  act  under  which  this 
company  was  incorporated,  it  will  be  ob- 
served that  the  same  general  language  Is 
employed  in  conferring  power  to  acquire  all 
such  real  estate  or  other  property  as  may 
be  necessary  in  the  construction,  operation, 
and  maintenance  of  said  railroad  and  the 
stations,  wharves,  docks,  terminal  facilities, 
and  all  other  accommodations  necessary  to 
accomplish  the  object  of  said  corporation, 
and  to  condemn,  lease,  and  buy  any  land 
necessary  for  its  use.  See  Act  1892,  p.  42, 
par.  3,  $  9.  Here  the  power  to  condemn 
property  for  depots  and  other  terminal  fa- 
cilities is  given  in  the  sqpie  terms  as  those 
employed  in  the  paragraph  which  gives  the 
power  to  condemn  for  material,  the  limita- 
tion in  each  being  that  only  so  much  as  is 
necessary  shall  be  taken;  and  surely  it  will 
not  be  contended  that  the  power  to  appro- 
priate land  for  wharves,  docks,  and  terminal 
facilities  is  intended  to  be  confined  within 
the  200-feet  limit;  and  it  is  equally  unrea- 
sonable to  suppose-  that  the  legislature  in- 
tended tha^  the  corporation,  in  procuring 
material^  to  construct  the  road,  should  be 
confined  to  the  narrow  limits  of  200  feet  It 
will  be  observed,  further,  referring  to  sec- 
tion 11  of  the  act  in  question,  that,  while 
the  same  method  Is  prescribed  for  condemn- 
ing property  for  each  of  the  other  purposes 
indicated  in  the  act,  yet  the  act  distin- 
guishes "right  of  way**  from  each  of  such 
other  purposes.  If  the  contention  of  the 
plaintiffs  in  error  be  well  founded,  and  it 
should  develop  that,  in  the  progress  of  the 
work  of  construction,  it  was  impossible  to 
obtain  material  sufficient  within  the  200- 
feet  limit  to  construct  the  road,  then  the 
very  end  sought  to  be  accomplished  by  the 
general  assecmbly  in  the  grant  of  the  charter 


would  be  defeated  by  the  limitations  Im- 
posed upon  the  power  of  the  corporation  by 
the  charter  Mtself;  and  we  cannot  presume 
that  any  such  purpose  was  designed  by  the 
general  assembly. 

We  come  now  to  consider  whether  the 
power  conferred  by  the  genial  assembly  to 
appropriate  land  lying  outside  the  right  of 
way  of  the  railroad  for  the  purpose  of  ob- 
taining gravel  and  other  material  necessary 
to  the  proper  construction,  operation,  and 
security  of  the  road  can,  conformably  to  the 
constitution  of  this  state,  be  conferred  by 
that  body  upon  a  railroad  company.  The 
constitution  of  the  United  States  provides 
that  private  property  shall  not  be  takefn  for 
public  use  without  just  compensation.  The 
constitution  of  the  state  of  Georgia  (para- 
graph 1,  5  3,  art  1;  Code,  S  5024)  provides 
that  private  property  shall  not  be  taken  or 
damaged  for  public  purposes  without  Just 
and  adequate  compensation  lieing  first  paid. 
Sections  2222-2225  of  the  Code  recognize 
the  right  of  eminent  domain,  and  provide 
the  manner  of  its  exercise,  and  reserve  to 
the  state  the  power,  in  the  exercise  of  the 
right  of  eminent  domain,  to  reassert,  either 
temporarily  or  permanently.  Its  dominion 
over  any  portion  of  the  soil  of  the  state, 
and  authorize  the  legislative  appropriation 
of  the  same  to  public  purposes,  enumerating 
certain  public  purposes,  among  others  In- 
cluding the  opening  of  roads  and  private 
channels  for  trade  or  traveL  It  is  made 
the  province  of  the  general  assembly  to 
judge  of  the  exigencies  which  may  require 
the  exercise  of  the  right,  and  the  only  lim- 
itation imposed  upon  this  power  is  a  denial 
of  the  right  under  the  pretext  of  public  ne- 
cessity, to  appropriate  the  property  of  one 
person  to  the  private  use  of  another.  It  la 
provided  In  express  terms  that  the  legis- 
lature may  either  exercise  this  right  directly 
through  the  officers  of  the  state,  or  through 
the  medium  of  corporate  bodies,  or  by  means 
of  individual  enterprise.  If  the  Code  were 
not  clear  and  unambiguous  upon  this  sub- 
ject, whatever  doubt  may  have  arisen  as  to 
the  power  of  the  general  assembly  In  the 
premises  has  been  resolved  by  the  Judg- 
ment of  this  court,  for  It  was  early  held 
that  It  was  the  province  of  the  legislature  to 
determine  what  objects  are  or  are  not  of 
such  public  importance  as  to  Justify  them 
in  appropriating  property.*  See  Mims  ▼. 
Railroad  Co.,  3  Ga.  338.  In  the  same  case  It 
was  held  that  the  appropriation  of  private 
property  to  a  railroad  company  for  the  pur- 
pose of  building  a  railroad  under  the  right 
of  eminent  domain  conferred  by  Its  charter 
was  the  exercise  of  that  power  for  a  public 
use;  and,  by  the  same  decision  of  this  court 
it  was  held  that  the  state  could  lawfully 
delegate  the  power  to  corporations  charter- 
ed  like  railroad  companies  for  a  great  pub- 
lic use.  The  doctrine  of  this  decision  has 
been  steadily  adhered  to  and  approved,  but 
this  court  has  never  hesitated,  where,  on- 
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der  the  galse  of  a  public  use,  the  legislature 
has  attempted  to  confer  upon  a  cori;>oration 
the  power  to  appropriate  the  property  of  one 
person  for  the  priyate  use  of  another,  to  de- 
clare such  statute  Inoperative  and  void.  Ac- 
cordingly, it  was  held  in  the  cate  of  Lough- 
bridge  T.  Harris,  42  Ga.  501,  that  whUe,  in 
a  general  sense,  grist  mills  and  the  like  are 
public,  and  their  tolls  and  the  manner  of 
rotation  among  customers  regulated  by  law, 
they  were  not  public  in  the  sense  that  the 
legislature  could  lawfully  authorize  the  ap- 
propriation of  private  property  for  their  con- 
struction as  for  a  public  use.  On  the  con- 
trary, however,  our  courts  have  uniformly 
held  that  the  right  of  eminent  domain  was 
lawfully  exercised  when  the  power  was  con- 
ferred upon  railroad  companies,  in  the  con- 
struction of  these  great  channels  of  travel, 
to  appropriate  private  property  for  their  nec- 
essary usea  The  statute  now  under  con- 
sideration authorizes  only  the  appropriation 
of  property  necessary  to  the  construction, 
operation,  and  security  of  its  road.  On  the 
face  of  the  declaration,  the  property  sought 
to  be  appropriated  is  alleged  to  be  neceft- 
sary  for  those  purposes.  The  purpose  be- 
ing public,  and  the  allegation  being  that  the 
appropriation  was  necessary,  whlctr  latter 
fact  the  demurrer  admits,  the  court  did  not 
err  in  overruling  it    Judgment  affirmed. 


(96  Gku  872) 

BROWN  V.  BENSON. 

(Supreme  Ck)urt  of  Georgia.     April  27,  1896.) 
FiHKS  Set  bt  Looomotivk— Bvidbfos. 

There  being  evidence  from  which  the  jury 
might  have  inferred  that  the  plaintiff's  woods 
were  burned  by  a  fire  originating  from  sparks 
.which  escaped  from  a  locomotiTe  operated  by 
a  servant  of  the  defendant,  and  Ignited  straw 
and  other  combustible  material  on  the  railroad 
right  of  way,  and  that  the  fire  thos  started 
burned  continuously  until  it  reached  the  plain- 
tilTs  land,  it  was  error  to  grant  a  honsnit. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Hart  county; 
Seaborn  Reese,  Judge. 

Action  by  U.  S.  Brown  against  B.  B.  Ben- 
■on,  receiver  of  the  Hartwell  Railroad  Oom- 
pany.  Plaintiff  was  nonsuited,  and  briii^gs 
error.     Reversed. 

O.  O.  Brown,  Jas.  H.  Skelton,  Jr.,  and  T. 
W.  Ru<dEer,  for  plaintiff  in  error.  A.  G.  He- 
Ourry,  for  defendant  in  error. 

SIMMONS,  C.  J.  Brown  sued  Benson,  re- 
ceiver of  the  Hartwell  Railroad  Company, 
alleging  in  brief  that  on  April  21,  1894,  he 
was  the  owner  and  in  possession  of  a  cer- 
tain tract  of  land  in  Hart  county;  tliat  on 
that  day  while  defendant  was  operating  the 
railroad,  by  reason  of  the  violent  puffing  and 
condition  of  a  locomotive  engine  running 
thereon,  sparks  were  thrown  out  of  the 
smokestack  Into  a  heavy  growth  of  grass, 
weeds,  etc.,  which  the  defendant  negligent- 


ly permitted  to  grow  and  accumulate  on  the 
railroad  right  of  way,  whereby  said  grass, 
etc.,  were  ignited,  and,  the  wind  blowing 
very  hard,  the  fire  spread  thence  to  the  ad- 
joining lands,  until  It  reached  the  land  of 
the  plaintiff,  and  burned  over  125  acres  of 
his  land,  killing  trees,  etc;  that  the  engine 
was  defective  and  dangerous,  the  spark  ar- 
rester being  out  of  order,  and  unfit  for  use, 
and  the  engine  throwing  ^>arl[a  dangerous- 
ly, which  defendant  knew,  or  could  have 
known  by  reasonahle  care,  etc.  Ajt  the  trial 
the  plaintiff  introduced  witnesses  who  testi-  - 
fled  that  at  the  time  alleged  a  train  on  the 
Hartwell  Railroad  passed  the  place  where 
the  fire  appeared  to  originate,  and  witMn 
five  or  ten  minutes  after  the  train  passed 
smoke  rose  up  on  the  railroad  bed  and  right 
of  way;  that  the  wind  was  blowing  hard, 
and  blew  the  smoke  from  the  smokestack  of 
the  engine  down  on  the  ground  on  the  side 
where  the  fire  originated;  that  the  fire  start- 
ed in  dead  broom  straw  on  the  railroad  bed 
and  right  of  way,  and  q;>read  to  rotten  cross- 
ties  on  the  edge  of  the  right  of  way,  and 
thence  extended  to  the  plaintiff's  land,  burn- 
ing his  timber,  etc.;  that  there  was  no  fire 
at  the  point  in  question  before  the  train 
passed;  that  the  engine  was  going  upgrade, 
exhausting  and  throwing  sparks;  that  the 
smokestack  and  spark  arrester  of  the  en- 
gine were  in  a  defective  condition  at  the 
time,  and  had  a  short  time  before,  on  differ- 
ent occasions,  thrown  out  sparks,  causing 
fires.  There  was  also  evidence  as  to  the  ex- 
tent of  the  pecuniary  damage  sustained  by 
the  plaintiff.  Under  this  evidence^  we  think 
the  court  erred  in  granting  a  nonsuit  It 
was  axgoed.  that  the  burden  was  upon  the 
plaintiir  to  show  that  the  fire  originated 
from  the  defendant's  locomotive,  and  that 
the  evidence  did  not  show  this,  but  showed 
merely  that  it  might  have  come  from  that 
source.  It  was  not  necessary,  however,  that 
the  cause  of  the  fire  should  l>6  shown  by  di- 
rect evidence.  It  could  be  shown  by  evi- 
dence wholly  circumstantiaL  The  evidence 
in  tills  case  showed  a  strong  probability  that 
the  fire  originated  from  the  engine,  and  was 
sufficient  to  authorize  the  submission  of  the 
case  to  the  Jury.  See  Railway  Co.  v.  Hes- 
ters, 90  Ga.  11, 15  &  B.  828;  8  Am.  &  Bug. 
Enc.  Law,  Tires  by  Railways,"  p.  7,  and 
cases  cited;  2  Shear,  ft  R.  Neg.  %  675;  Smith 
y.  Railway  Co.,  L.  R.  6  O.  P.  14;  Frenuintle 
V.  Railway  Co.,  10  C.  B.  (N.  S.)  89;  Railroad 
Co.  V.  Doak,  52  Pa.  St  379;  Railroad  Co.  v. 
Stranahan,  79  Pa.  St  406;  Kenney  v.  Rail- 
road Co.,  70  Mo.  243r  Karsen  v.  Railway 
Co.,  29  Minn.  12.  11  N.  W.  122;  Woodson  v. 
Railway  Co.,  21  Minn.  00;  Railroad  Co.  v. 
Shipley,  39  Md.  251.  The  case  of  Inman  <v. 
RaUroad  Co.,  90  Ga  608,  16  S.  B.  958,  relied 
on  by  counsel  for  the  defendant  in  error, 
was  very  different  in  its  facts  from  the  pres- 
ent case.  In  that  case  it  was  not  shown 
that  the  smokestack  or  spark  arrester  of  the 
locomotive  was  defective,  and  it  was  shown 
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that  the  fire  was  probably  caused  by  a  cot- 
ton-gin engine,  and  that  it  was  very  improb- 
able that  it  was  caused  by  an  engine  of  the 
railroad  company.  Besides,  that  case  was 
submitted  to  the  Jury.    Judgment  reversed. 


(98  Oft.  275) 

PIKDLAY  et  al  ▼.  MINBRA.LIZBD 

RUBBER  GO. 

(Supreme  Court  of  Georgia.    March  30,  1896.) 

DbP08ITI0N8'-TrAN6MI8SI02T— CBRTIFIOATB  OF 
POSTMASTBR. 

1.  Eyen  though  answers  to  interrogatories  be 
taken  under  the  proTisions  of  section  3S91  of 
the  Code,  a  due  transmission,  according  to  the 
terms  of  section  3888,  of  the  paclcaf e  contain- 
ing the  interrogatories  and  aoswers,  is  essential 
to  their  reception  as  evidence.  Hence,  where 
such  interrogatories  and  answers  are  transmit- 
ted through  the  mall,  and  it  does  not  appear 
from  certificates  upon  the  envelope  in  which 
they  were  Inclosed  that  the  package  was  re- 
ceived by  a  postmaster  from  the  commissioner 
named,  and  duly  forwarded  by  mail,  and  that 
the  same  was  received  by  the  postmaster  at  the 
point  of  destination  by  due  course  of  mail,  upon 
objection  timely  made,  upon  the  ground  that 
such  certificates  do  not  appear,  the  answers 
should  be  excluded. 

2.  Inasmuch  as  the  questions  presented  in  the 
motion  for  a  new  trial,  other  than  that  dealt 
with  in  the  preceding  note,  cannot  be  intelligent- 
ly passed  upon  except  in  the  light  of  the  evi- 
dence which  should  have  been  excluded,  they 
are  not  properly  before  this  court  for  determi- 
nation. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Macon;  John  P. 
Ross,  Judge. 

Action  by  the  Mineralised  Rubber  Com- 
pany against  George  W.  Findlay  and  others. 
Fitom  a  judgment  for  plaintiff,  defendaats 
bring  error.    Reversed. 

Grace  &  Jones,  for  plaintiffs  in  error.  Wil- 
llngham  &  Lane  and  John  R.  L.  Smith,  for 
defendant  in  error. 

ATKINSON,  J.  The  pUiintiff  recovered  a 
Judgment  The  defendants,  among  other 
grounds,  moved  for  a  new  trial  upon  the 
ground  that  the  court  erred  in  overruling 
certain  exceptions  taken  by  the  defendants 
to  a  set  of  interrogatories,  and  in  allowing 
the  answers  to  such  interrogatories  to  be 
read  in  eTidenc&  The  exertions  were  in 
writing,  and  notice  thereof  given  to  the  op- 
posite party  in  due  time.  The  answers  were 
taken  upon  consent  by  a  single  commission- 
er, under  section  3891  of  the  Code.  The  ex- 
ceptions were:  (1)  Because,  the  package  or 
envelope  in  which  the  said  interrogatories 
are  contained  having  been  sent  by  mail,  the 
postmaster,  having  received  it  from  the  com- 
missioner, has  not  certified  to  that  fact;  (2) 
because  the  postmaster  delivering  the  same 
to  the  court  has  not  certified  to  the  fact  of 
its  reception  oy  due  course  of  mail;  (3)  be- 
cause a  part,  or  what  purports  to  be  a  part, 
9t  the  interrogatoriefl,  to  wit,  those  marked 
"'Exhibit  K,"  are  not  contained  in  the  same 
envelope  with  the  questions  or  with  the  cer- 


tiiicate  of  the  commissioner.  The  motion 
for  a  new  trial  recites  that  the  facts  stated 
in  said  exceptions  were  admitted  to  be  true, 
and  it  was  further  admitted  that  the  pack- 
age containing  the  interrogatories  came  to 
the  clerk  of  the  court  by  registered  mail. 

1.  The  question  is,  ought  the  answers,  un- 
der these  circumstances,  to  have  been  ex- 
cluded? We  think  so.  Due  transmission 
of  the  result  of  the  labors  of  a  commissioner 
to  take  testimony  is  as  necessary  to  its  judi- 
cial recognition  as  is  due  execution  of  the 
commission  itself,  and,  so  far  aa  concerns 
the  mere  transmission  of  the  answers  taken, 
the  provisions  of  section  3888  of  the  Code 
apply  as  well  to  answers  taken  under  sec- 
tion 3891  as  to  answers  taken  upon  a  com- 
mission regularly  sued  out  It  has  been 
ruled  by  this  court  that  where  interrogato- 
ries are  taken  by  consent,  as  under  section 
3891  of  the  Code,  the  execution  and  return 
are  not  controlled  by  the  usual  provisions  of 
the  statute.  Shorter  v.  Marshall,  49  Ga.  31« 
The  execution  of  a  commission  is  the  act 
of  requiring  the  witness  to  appear  before 
the  commissioners,  and  depose  In  response 
to  the  interrogatories  propounded.  The  re- 
turn is  the  statement  made  by  commission- 
ers to  the  court  touching  the  execution  of 
the  interrogatories.  The  execution  of  the 
interrogatories  and  return  by  the  commia- 
sionera  must  be  complete  before  they  are 
ready  for  transmission.  When  they  are 
ready  for  transmission,  section  3888  ot  the 
Code  provides  how  and  in  what  manner  that 
may  be  accomplished.  Before  they  can  be 
received,  they  must  be  duly  accredited  to 
the  court  They  may  be  delivered  by  the 
person  named  aa  commissioner  in  person,  or 
they  may  be  delivered  by  some  private 
hand.  In  the  latter  case  the  person  receiV'- 
ing  and  delivering  them  in  court  muat  make 
affidavit  of  the  fact  that  they  were  deliv- 
ered to  such  person  by  such  commissioner, 
and  of  their  freedom  from  alteration.  They 
may  be  transmitted  by  malL  In  that  case 
the  statute  requires  that  the  postmaster  re- 
ceiving them  from  tne  commissioner  must 
certify  to  that  fact,  and  the  postmaster  de- 
livering Hiem  to  the  court  must  certify  to 
their  reception  by  due  course  of  mail.  So, 
it  will  be  seen  that,  whatever  method  of 
transmission  is  adopted,  the  progress  of  the 
package  from  the  time  it  leaves,  the  hand 
of  the  commissioner  until  it  is  delivered  into 
the  court  must  show  that  it^has  not,  in  the 
act  of  transmission,  come  into  the  control  of 
any  person  unauthorized  to  assist  in  its  de- 
livery to  the  court  There  is  no  authority 
for  the  substitution  of  a  transmission  by 
registered  letter  for  the  special  method  of 
transmission  through  the  mail,  pointed  out 
by  the  statute.  This  is  essential  to  the  due 
authentication  of  the  evidence  contained  in 
the  answers,  because  otherwise  the  court 
could  never  know  that  the  testimony  re- 
ceived by  it  fcr  use  was  the  same  actually 
transmitted  to  it  by  its  commiasSoner  who 
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was  designated  by  the  parties  to  take  tlie 
depoBltlona  of  the  witness.  It  will  be  ob- 
served by  reference  to  the  cases  of  Shorter 
r*  Marshall,  49  Ga«  31,  and  F17  r.  She- 
hee,  55  Ga.  208,  that  they  were  both  cases 
in  which  the  question  turned  niton  the  exe- 
cution of  the  consent  entered  into  in  lieu  of 
a  commission,  and  the  return  of  the  commis- 
sioners thereon.  As  to  what  constitutes  the 
return  of  a  commission,  see  Floumoy  y. 
Bank,  78  Ga.  222,  2  S.  12.  547.  So,  it  will  be 
seen  that  the  question  here  is  upon  due 
transmission,  and  not  upon  the  improper 
execution  or  return.  The  case  of  'Oayis  y. 
Bailroad  Co.,  reported  in  60  Ga.  329,  is  to 
the  effect  that  where  counsel  acknowledged 
service  and  waived  copy,  waived  commis- 
sion and  commissioners^  consented  that  the 
witness  write  out  his  own  answers,  and 
swear  to  them  before  a  notary  public,  and 
seal  them  up,  and  deliver  them  to  the  clerk 
»  without  further  formality,  and  read  as  if  his 
answers  had  been  regularly  taken,  if  some 
of  the  interrogatories  are  not  fully  answer- 
ed, this  defect  in  the  execution  of  the  cour 
sent  is  no  reason  for  the  suppression  of  the 
interrogatories.  In  the  present  case  the  in- 
terrogatories were  not  transmitted  to  the 
court  in  the  manner  prescribed  by  law. 
There  was  nothing  from  which  the  court 
could  legally  presume  that  the  answers 
which  came  into  the  court  were  the  same 
answers  taken  by  the  commissioner,  and 
they  should  not  have  been  allowed  to  go  to 
the  Jury. 

2.  The  other  questions  made  upon  the  mo- 
tion for  a  new  trial  are  so  largely  dependent 
upon  the  evidence  thus  Illegally  admitted 
that  without  it  they  cannot  be  considered, 
and,  indeed,  could  not  arise,  and  hence 
their  discussion  is  unnecessary*  Judgment 
reversed.    - 


(98  Ga.  262) 

MECHANICS'  U  TBADBRS'  INS.  CO.  OF 

NEW  ORLEANS  v.  MUTUAL  BBAL- 
ESTATE  &  BUILDING  ASS'N. 

(Sapreme  Court  of  Georgia.    March  SO,  1896»>  ^ 

iKSCRAHCB— WaTVER  OF  BREACH  OP  COWDITIONB— 

SVIDBNCB— PrBMIUUS^NbOESSITT  OP  AD* 

VANCK  PaTMBMT8^NbW  TrIAI.« 

1.  Where  a  poUcy  of  fire  insurance  contained 
stipulations  or  conditions  reciting  that,  unless 
inch  an4  such  things  were  tnie,  the  policy  was 
to  be  void,  and  the  declaration  in  an  action 
thereon  showed  affirmatively  that  one  or  more 
of  these  things  was  not  true,  it  was  demurrable, 
but  was  saved  by  an  amendment  alleging  in 
substance  that  the  company's  agent  by  whom 
the  policy  was  delivered  to  the  insured  knew 
at  and  before  the  time  of  making  the  delivery 
all  the  facts  to  which  such  stipulations  or  con- 
ditions related,  and  that  consequently  the  com- 
pany waived  the  benefit  of  the  same.  In  such 
case  it  was,,  of  course,  fncnmbent  upon  the 
plaintiff  to  prove  the  waiver  8«  alleged. 

2.  Where  a  general  a^ent  of  an  insurance 
company,  by  a  writing  duly  executed  and  at- 
tached to  a  policy,  continued  it  in  force  after 
t^  date  originally  fixed  for  its  expiration,  but 
extended  oreait  to  the  insured  for  the  paymeut 


of  the  renewal  premium,  and  charged  himself 
therewith,  the  renewal  was  as  hindlng  upon  the 
company  as  if  such  premium  had  been  paid  to 
the  agent  in  cash. 

S.The  defendant  having  filed  a  plea  admit- 
ting its  liability  to  the  plaintiff  on  the  policy 
sued  upon  in  an  amount  stated,  in  wliich  plea 
it  averred  that  it  had  tendered  this  amount  to 
the  plaintiff  before  the  action  was  brought,  tmd 
also  that  "it  was,  at  the  time  of  said  tender, 
and  has  been  always  since  that  time,  ready  to 
pay  the  sum  aforesaid,  and  has  said  sum  now  in 
oourt  to  render  to  the  plaintiff/'  and  liaving  sup- 
ported this  plea  by  introducing  evidence  show- 
ing that  after  the  loss  and  before  suit  the  com- 
pany, upon  a  full  and  thorough  investigation, 
deliberat^y,  explicitly,  and  unconditioaaliy  ad- 
mitted such  tiability  and  made  such  tender,  the 
Jury  were  warranted  in  treating  such  plea  and 
evidence  as  sufficient  proof  of  the  waiver  alleged 
in  the  amendment  to  the  declaration. 

4.  This  being  so,  and  the  only  remaining  Ques- 
tion at  issue,  under  the  evidence  and  the  law 
applicable,  being  what  was  the  value  of  the  in- 
surable interest  of  the  insured  in  the  property, 
and  there  being  saffident  evidence  to  sustain 
the  verdkt  as  to  amount,  and  it  appearing  that 
no  material  error  was  committed  at  the  trial, 
and  also  that  there  has  been  a  previous  finding 
in  favor  of  the  plaintiff,  who  was  the  assignee 
of  the  insured,  this  court  cannot  undertake  to . 
aay  that  the  trial  judge  abused  his  discretion  in 
refusing  to  grant  a  second  new  trial. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Eichmond  county; 
J.  R.  liamar.  Judge  pro  hac 

Action  by  the  Mutual  Beal-Bstate  &  Build- 
ing Associatioii  against  the  Mechanics'  & 
Traden'  lusoranoe  Company  of  New  Or- 
leans. From  a  Judgment  for  plaintiff,  de- 
f^dant  birhigB  error.   Affirmed. 

F.  H.  Miller,  W.  K.  Miller,  and  Harrison 
&  Peepies,  for  plaintiff  in  error.  J.  S.  &  W. 
I.  Davidson,  for  defendant  in  error. 

SIMMONS,  C.  J.  The  Mutual  Real-Estate 
&  Building  Association  sued  the  Mechanics' 
i&  Traders'  Insurance  Company  of  New  Or- 
leans, alleging  that  the  defendant  was  in- 
debted to  it  in  the  sum  of  %lfil6  upon  a  cer- 
tain fire  insurance  pc^cy.  It  appeared  from 
the  declaration  that  the  policy  was  issued  by 
the  defendant  on  October  6,  1891,  to  P.  J. 
Skinner,  for  $2,000,  on  prop^ty  described  as 
"his  one-story  frame,  shingle-roof  dwelling 
house,"  located  at  a  place  named,  "in  course 
of  construction";  that  Skinner  was  a  con- 
tractor, and  was  erecting  the  building  upon 
a  lot  belonging  to  the  plaintiff,  and  under  a 
contract  with  one  Bigelow,  who,  upon  the 
completion  of  the  building,  expected  to  re^ 
ceive  from  the  plaintiff  a  bond  for  titles  to 
the  property,  and  to  pay  for  the  house  by  In- 
stallments according  to  the  method  adopted 
by  the  plaintiff  in  providing  for  the  purchase 
and  building  of  homes  for-  its  patrons;  that 
the  policy  was  originally  issued  to  expire 
December  5,  1891,  and  was  renewed  and  e.t- 
tended  in  writing  to  January  6,  1892;  that 
on  December  13,  1891,  the  house,  then  al- 
most completed,  was  totally  destroyed  by 
fire,  from  some  cause  unknown  to  the  plain- 
tiff or  to  Skiiiner;  that  the  house  was  of  the 
value  of  $2,500,  and  the  loss  total;  and  that 
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6n  December  15,  1891,  Skinner,  the  owner  of 
tbe  policy,  being  largely  indebted  to  the 
pl&lntlfl  for  money  advanced  to  and  used  Xry 
him  for  the  purchase  of  material,  etc.,  in  the 
building,  tranaferred  the  policy  to  the  peti- 
tioner in  writing.  The  declaration  also  al- 
leged that  the  requirements  of  the  policy  as 
to  furnishing  proof  of  loss,  etc,  had  been 
complied  with.  The  policy,  a  copy  of  which 
was  attached  to  the  declaration,  stipulated 
that  it  should  be  void  if  the  insured  had  con- 
cealed or  misrepresented,  in  writing  or  other- 
wise, any  material  fact  or  circumstance  con- 
cerning the  insurance  or  the  subject  thereof, 
or  if  the  interest  of  the  insured  in  the  prop- 
erty was  not  truly  stated  in  the  policy;  and 
that  the  policy,  unless  otherwise  provided  by 
agreement  indorsed  thereon  or  added  there- 
to, should  be  void  if  the  interest  of  the  in- 
sured was  other  than  unconditional  and  sole 
ownership,  or  if  the  subject  of  the  insurance 
was  a  building  on  ground  not  owned  by  the 
insured  in  fee  simple.  The  defendant  de- 
murred generally  to  the  declaration,  aa  not 
setting  forth  a  cause  of  action,  and  demurred 
also  on  special  grounds,  the  main  ground  in- 
sisted upon  being  that  the  declaration  did  not 
show  that  the  interest  of  the  assured  at  the 
time  of  taking  out  the  insurance  was  no  oth- 
er than  unconditional  and  sole  ownership  of 
the  property,  and  that  the  declaration  showed 
on  its  face  that  the  subject  of  the  insurance 
was  a  building  on  ground  not  owned  by  the 
assured  in  fee  simple.  By  an  amendment  to 
the  declaration  the  plaintiff  alleged  that  at 
and  before  the  issuing  of  the  policy,  and  also 
before  it  was  renewed,  the  defendant  had 
full  notice  that  Skinner  was  only  a  contract- 
or, and  that  he  had  no  interest  in  the  land 
or  in  the  house  in  course  of  construction,  ex- 
cept that  of  a  contractor  and  builder;  that 
the  policy  was  issued,  and  also  renewed,  for 
the  purpose  of  covering  a  contractor's  or- 
builder's  risk;  that  the  agents  of  the  com- 
pany, before  the  issuing  of  the  policy,  went 
themselves,  and  examined  the  premises,  and 
had  full  knowledge  of  all  the  facts,  and  at 
the  time  of  renewing  the  policy  also  had  full 
knowledge  of  all  the  facts,  and  intended  to 
cover  the  interest  of  Skinner  in  the  premises 
as  a  contractor  and  builder;  that  the  agents 
of  the  defendant  themselves  did  the  writing, 
and  assured  Skinner  at  the  time  that  the  pol- 
icy as  originally  issued  and  as  extended  and 
renewed  was  ample  and  sufficient  to  cover 
the  interest  of  Skinner  in  the  premises  as  a 
contractor  and  builder.  It  was  further  al- 
leged that  the  interest  of  Skinner  in  the 
building  at  the  time  of  the  fire  was  equal  to 
more  than  $1,875.  The  defendant  insisted 
upon  its  demurrer  to  the  declaration,  but  the 
court  overruled  the  demurrer,  and  to  this 
ruling  the  defendant  excepted. 

1.  StipulatloiiS  and  conditions  in  a  policy  of 
insurance,  such  as  those  above  stated,  are 
binding  upon  the  Insured,  and  call  for  a  dis- 
closure on  his  part  as  to  the  matters  to  which 
they  refer,   and.  If  he  accepts  the  policy  with- 


out making  such  disclosure,  the  policy  wHl  be 
void.  See  Rich.  Ins.  S 136;  Lasher  ▼.  Insurance 
Co,  86  N.  Y.  423,  426;  Waller  t.  Assurance 
Co.,  10  Fed.  232;  Insurance  Co,  ▼.  Bohn,  12 
C.  C.  A.  531,  66  Fed.  171,  and  cases  dted; 
Diffenbaugh  v.  Insurance  Co.,  150  Pa.  St  270, 
24  Atl.  745;  Mers  v.  Insurance  Co.,  68  Mo. 
127;  Collins  v.  Insurance  Co.,  44  Minn.  440* 
46  N.  W..906;  Weed  v.  Insurance  Co.,  116 
N.  Y.  106,  22  N.  B.  229;  Waller  T.  Assurance 
Co.,  64  Iowa,  101,  19  N.  W.  865;  McFetridge 
V.  Insurance  Co.,  84  Wis.  200,.  W  N.  W.  326; 
Insurance  Co.  v.  Boulden,  96  Ala.  508, 11  South. 
771.  The  declaration,  as  it  originally  stood, 
was  therefore  demurrable,  it  appearing  there- 
from that  the  subject  of  the  insurance  waa  a 
building  on  ground  not  owned  by  the  hisured 
in  fee  simple,  and  it  not  appearing,  either 
fitom  the  policy  itself  or  from  any  allegation 
in  the  declaration,  that  this  fact  was  known 
to  the  insurance  company,  or  that  the  condi- 
tions of  the  policy  touching  the  ownership  of  ' 
the  property  had  been  waived.  This,  how- 
ever, was  cured  l^  the  amendment  It  la 
well  settled  that  where  an  agent  who  is  au- 
thorized to  issue  and  deliver  pidides  in  behalf 
of  an  insurance  company  issues  and  deliven 
a  policy  with  knowledge  of  the  true  state  of 
the  title,  the  knowledge  of  the  agent  is  the 
knowledge  of  the  company,  and  the  delivery 
of  the  policy  with  such  knowledge  amounts  to 
a  waiver  of  ccmdltions  relating  to  tbe  exist- 
ing state  of  th^  title.  "Conditions  which  en- 
ter into  the  validity  of  a  contract  of  insurance 
at  its  fnception  may  be  waived  by  the  agent, 
and  are  waived  if  so  intended,  although  they 
remain  in  the  policy  when  delivered;"  and  lim- 
itations therein  upon  the  authority  of  the 
agent  to  waive  such  conditions  otherwise  than 
in  writing  attached  to  or  indorsed  upon  the 
];>olicy  are  treated  as  referring  to  waivers 
made  subsequently  to  the  issuance  of  the  pol- 
tey.  See  1  May,  Ins.  S  143,  and  anthoritleB 
cited.  In  the  present  case,  according  to  the 
allegations  of  the  declaration,  the  person  to 
whom  the  policy  was  issued  had  an  insurable 
interest  in  the  subject  of  the  insurance.  A 
builder  coijistructing  a  bouse  on  contract  has 
the  property  In  the  house  until  it  is  deliyered, 
or  at  leaat  until  it  is  ready  for  delivery  and 
approved;  and  he  may  insure  the  building. 
1  May,  Ins.  S  96a.  The  policy  was  therefore 
vaUd  if,  as  alleged  by  the  plaintiff  in  Ita 
amendment  to  the  declaration,  the  defendant 
or  its  agents  who  issued  the  poUcy  hitd,  at  the 
time  it  was  issued,  full  knowledge  of  all  the 
facts  relating  to  the  interest  of  the  insured  In 
the  premises. 

2.  It  appeared  from  the  evidence  that  tbe 
policy  was  renewed  on  December  6th  by  the 
agents  who  had  originally  issued  it,  and  that 
they  did  not  then  collect  the  premium,  but,  aa 
had  been  frequently  done  by  them  In  other 
instances,  extended  credit  therefor  to  the  in- 
sured, and  accounted  for  it  to  the  insurance 
company,  charging  themselves  with  the 
amount  due  as  if  the  same  had  been  collected. 
The  fire  occurred  on  the  13th  of  the  same 


6a.) 


6PABRS  0.  MAYOK,  ETC..  OF  CITY  OF  MACON. 


459 


month,  and  on  the  tlst  the  Insured  paid  the 
premium  to  the  agents,  who  gave  It  a  re- 
ceipt for  it,  and  transmitted  the  money  to 
their  prindpaL  It  was  contended  on  the  part 
of  the  insorance  company  that  the  agents  had^ 
no  authority  to  grant  a  renewal  without  pre- 
payment of  the  premium,  and  tliat,  the  pre- 
mium not  harlng  been  paid  before  the  loss 
occurred,  the  renewal  did  not  become  ef- 
fectual The  policy  does  not  contain  any  stip- 
ulation making  prepayment  of  the  premium  a 
condition  precedent  It  says  that  **\t  may,  by 
a  renewal,  be  continued  under  the  orlfi^nal 
stipulations,' in  consideilition  of  premium  for 
the  renewal  term,"  but  says  nothing  as  to 
when  the  premium  shall  be  paid.  There  is  no 
evidence  whatever  that  the  Insured  bad  notice 
ot  any  limitation  upon  the  authority  of  the 
agents  as  to  the  extension  of  credit  for  the 
amount  of  the  premium.  Moreover,  it  Is  held 
that,  even  where  the  policy  contains  a  stipu- 
lation requiring  prepayment,  the  stipulation 
]b  waived  where  the  policy  is  delivered,  and 
credit  for  the  premium  extended  by  a  genexal 
agent  with  authority  to  issue  and  deliver  pol- 
icies. Bich.  Ins.  f§  98,  95;  11  Am.  &  Eng. 
Enc.  Law,  "Insurance,"  p.  333,  and  cases  cit- 
ed; Ball  &  Sage  Wagon  Co.  v.  Aurora  Flie  & 
Marine  Ins.  Co.,  20  Fed.  232;  Newark  Mach. 
Ca  V.  Kenton  Ins.  Go.  (Ohio  Sup.)  35  N.  E. 
1060;  Insurance  Co.  v.  Humes  (Pa.  Sup.)  8 
Atl.  168.  It  appears  In  the  present  case  that 
the  agents  who  dealt  with  the  Insured  were 
general  agents^  having  authority  to  issue  and 
deliver  policies  and  renewals  thereof.  The 
company  represented  by  them  was,  therefore, 
as  much  lK>uDd  by  the  renewal  as  if  the  pre- 
mium had  been  paid. 

8.  The  plaintiff  having,  l^  its  amendmoii  to 
the  declaration,  alleged  a  waiver  of  the  con- 
ditions of  the  policy  as  to  title,  etc.  It  was 
incumbent  upon  it  to  prove  the  same.  There 
was  no  direct  proof  of  the  facts  alleged  as 
constituting  a  waiver,  but  It  appears  from  the 
evidence  that  ^e  defendant.  In  its  dealings 
with  the  plaintiff  after  the  loss,  treated  the 
policy  as  valid,  and  objected  merely  to  the 
amount  of  the  plaintiff's  claim.  It  filed  a  plea 
admitting  its  liability  on  the  policy  in  an 
amount  stated,  and  averred  that  It  bad  ten- 
dered this  amount  to  the  plaintiff  before  the 
action  was  brought,  and  that  'It  was  at  the 
time  of  said  tender,  and  has  always  been  since 
that  time,  ready  to  pay  the  sum  aforesaid,  and 
has  said  sum  now  In  court,  ready  to  render 
to  the  plalntUT';  and  at  the  trial  It  Introduced 
In  evidence  a  letter,  written  after  the  loss  and 
before  suit,  and  after  a  full  and  thorough  in- 
vestigation. In  which  it  explicitly  and  uncondi- 
tionally admitted  such  liability,  and  made 
a  tender  of  the  amount  admitted  to  be  due. 
Whether  this  of  itself  amounted  to  a  waiver 
or  not,  the  Jury  could  treat  It  as  evidence  tend- 
ing to  show  that  the  company  had  made  such 
a  waiver  as  alleged  by  the  plaintiff. 

4.  The  only  remaining  question  at  Issue,  un- 
der the  evidence  and  the  law  applicable,  be- 
ing what  was  Xtie  value  of  tbe  Insurable  inter- 


est of  the  insured  in  the  property,  and  there 
being  sufOclent  evidence  to  sustain  the  verdict 
as  to  amount,  and  it  appearing  that  no  mate- 
rial error  was  committed  at  the  trial,  and  also 
that  there  bad  been  a  previous  finding  In  fa- 
vor of  the  plaintiff,  this  court  cannot  say  that 
the  court  below  abused  its  discretion  m  refus- 
ing to  grant  a  new  trlaL    Judgment  affirmed. 


(96«Qa.  aoi) 

SPARKS  V.  MAYOR,  ETC..  OP  CITY  OF 

MACON  et  aL 
(Supreme  Court  of  Qeorgia.     April  6,  1896.) 
Railroads— Municipal  Taxation—  UN/iOBifiTr* 
According  to  the  principles  ruled  in  the 
case  of  Railway  Co.  v.  Wright,  15  S.  E.  203, 
80  Ga.  574,  the  act  of  December  24,  1800  (Acts 
1800-01,  voL  1,  p.  152),  '*to  make  raihroad  com- 
panies subject  to  municipal  taxation,*'  is  not 
violative  of  paragraph  1,  f  2,  art.  7,  of  the  con- 
stitution. 
(Syllabus  by  the  Court) 

Error  fh>m  superior  court,  Hlbb  county;  J. 
M  Griggs,  Judge. 

Action  between  W.  B.  Sparks,  receiver,  and 
the  mayor  and  common  council  of  the  city  of 
Macon  and  others.    From  a  judgment  for  the  ^ 
latter,  the  former  brings  error.    Affirmed. 

Gustin,  Guerry  &  Hall,  for  plaintiff  In  error. 
Hill,  Harris  &  Birch,  B.  P.  Whittlngton,  An- 
derson &  Anderson,  Park  &  Gerdlne,  A  W. 
Lane,  G.  C.  Klbbee,  Wm.  Brunson,  E.  A. 
Cohen,  and  Mlnter  Wlmberly,  for  defendants 
in  error. 

LUMI'KIN,  J.  This  case,  in  principle.  Is 
controlled  by  the  decision  of  this  court  In  the 
case  of  RaUway  Co.  v.  Wright,  89  Ga.  574,  15 
S.  E.  293,  the  opinion  in  which  was  very 
carefully  prepared.  The  reasoning  there  Is,  to 
a  large  extent,  applicable  here,  and  need  not 
be '  repeated.  In  that  case  the  conclusion 
was  reached  that,  for  the  purpose  of  distribut- 
ing for  taxation  the  unlocated  personalty  of 
the  corporation  among  the  several  countlea 
through  which  the  railway  ran,  so  as  to  sub- 
ject this  personalty  to  county  taxation  in 
proper  proportions,  the  corporation  might  be 
treated  as  '^residing,  sub  modo,  In  all  the 
counties  along  Its  line  of  road,  and  therefore 
in  one  as  much  as  in  another."  We  think  It 
equally  proper  to  treat  the  corporation,  in  so 
far  as  its  track  and  roadbed  are  located  with- 
in the  limits  of  incorporated  cities  or'towns^ 
as  residing,  sub  modo,  in  them.  The  track 
and  roadbed  outside  these  mtmldpalltles  are- 
"country"  property,  which  Is  not  subject  to 
city  or  town  taxation.  In  other  words,  as  to 
its  realty  situated  outside  of  cities  or  towns, 
the  corporation  Is  a  "rustic"  person;  and,  as 
to  that  inside  of  them.  It  is  a  "town**  person* 
But,  certainly,  tf  It  '^resides"  in  a  county  so 
far  as  its  track  and  roadbed  therein  are  con- 
cerned. It  must  be  true  that  It,  in  like  manner, 
"resides**  in  a  city  or  town  as  to  so  much  of 
Its  track  and  roadbed  as  lie  within  the  mih 
niclpallty. 


460 


25  SOUTHBASTIiRN  REPORTBR. 


(Ga. 


A  simple  niuBtratloD  will  show  to  a  demon- 
stration that  the  act  of  December  24,  1886, 
(Acts  1890-91,  vol.  1,  p.  152).  so  far  as  It  re- 
lates to  the  taxation  by  municipalities  of  the 
imlocated  personalty  of  these  corporations, 
will  operate^  Justly,  fairly,  and  In  perfect 
harmony  with  the  views  above  presented. 

Suppose  that  the  taxable  property  of  a  rail- 
way company,  which  traversed  only  three 
counties,  A.,  B.,  and  C,  in  which  were  locat- 
ed, respectively,  cities  G.  and  H.,  and  town 
Ia,  all  incorporated,  was  as  follows: 


In  A. 

IttB. 

Inc. 

Valae  of  other  realty 
Value  of  located  personaltor 

A.900 
2.000 

$147,800 
1.700 
1.000 

$9H,000 

1.000 

300 

•260.700 

$160,000 

$80,800 

• 

InQ. 

InU. 

InU 

Value  of  track  and  i.^dbed 
Value  of  other  realtj 
Value  of  located  i>ereoiialty 

$14,700 
8.800 
1.600 

$9,800 
800 
400 

$4,800 
900 
200 

•20.0001  •u.ooo 

$0,000 

Valneof  rollioffetook  andall  other  nnlocated  per- 
aonalty  to  be  dlatribnted  amonff  oonnttei  and 
manldpalitles  for  taxation .-.  $100,000 

The  total  >a1ne  of  all  the  oompany'e  located 
•property  wttl  be 600.000 

And  tbe  total  Talne  of  Ite  property  located  In 
the  cttlee  and  town  will  be 87,000 

Pursuing  the  method  pointed  out  on  page 
588  of  the  volume  above  cited,  the  third  items 
of  the  several  proportions  below  stated  will 
disclose  what  amounts  of  the  $100,000  are 
taxable  for  the  benefit,  respectively,  of  county 
B.,  the  three  municipalities  in  the  aggregate, 
and  city  G.,  city  H.,  and  town  L.  separately. 
Thus: 
$150,000  $500,000  $30,000  $100,000 
37,000         500,000  7,400         100,000 

20,000         500,000  4,000         100,000 

11,000         500,000  2,200         100,000 

6.000         500,000  1,200         100,000 

It  appears,  therefore,  that  county  B.,  which 
has  within  Its  borders  $150,000  of  located 
property,  taxes  $30,000  of  the  unlocated  per- 
sonalty; and  that  town  L.,  with  $6,000  of  lo- 
cated property  Inside  the  corporation,  which 
is  i/as  of  $150,000,  taxes  $1,200  of  the  unlo- 
cated personalty,  which  is  i/is  of  $30,000.  It 
also  appears  that  tbe  two  cities  and  the  town, 
having  within  their  Umits  $37,000  in  the  ag- 
gregate of  located  property,  will  tax  $7,400 
of  the  unlocated  personalty;  and  the  correct- 
ness 6t  the  amount  last  stated  is  verified  by 
adding  together  $4,000,  $2,200,  and  $1,200, 
the  amounts  upon  which  the  municipalities, 
respectively,  are  entiUed  to  have  taxes  assess- 
ed for  their  benefit,  when  taken  separately. 

This  illustration  Is  in  a  somewhat  con- 
densed form,  but  its  meaning  wiU  be  easily 
understood  If  the  figures  used  are  given  a 
proper  examination.  If,  however,  any  dif- 
ficulty in  this  respect  should  present  Itself,  it 
will  only  be  necessary  to  consult,  in  this  con- 
nection, the  opinion  in  the  case  above  cited. 
The  two  cases,  read  together,  wiH  malte  the 
whole  matter  clear  and  intelligible;  and  the 
correctness  of  the  decision  made  in  the  pres- 


ent case  will,  we  think,  be  perfectly  appar- 
ent   Judgment  affirmed. 


(MGa.ai8) 
HAGON,  D.  ft  S.  B.  OO.  V.  HOORB  ^  at 

(Supreme  Court  of  Georgia.    July  13,  1896.)' 
Railroad  Compaxibs «  Action   fob  Injubikb  — 

RB8FE0TIVB  EaRNINOO— PRBSBNT  VaLUB  — HoW 
ASCB KTAIM  BD  -^  HOBTAUITT    TaBLBS  —  Ck>lf PJLKA- 

TivB  Nbouqencb— Instbuctions. 

1.  On  the  trial  of  an  action  for  personal  in- 
juries, alleged  to  be  permanent,  the  mortality 
tables  are  not  proper  evidence; .  and  Inatruc- 
tions  as  to  their  uae^are  inappropriate,  unleaa 
•there  be  some  evidence  bb  to  the  value  of  the 
plaintifiTs  services,  or  capacity  to  earn  money. 

(a)  In  the  present  case  there  was  sufficient 
proof  as  to  the  plaintiff's  age,  and  as  to  the 
nature  of  h^  services,  to  render  the  tables 
adnuBsible,  but  there  was  no  proof  as  to  value. 

2.  The  present  value  of  prospective  eami^g8 
through  a  series  of  years  cannot  properly  be 
airived  at  by  ascertaining  the  entire  amount, 
and  deducting  7  per  cent,  from  the  whole.  Bee 
Railroad  Co.  y.  Bumey  (Oct  tenn,  1886).  ^ 

3.  The  law  embraced  in  section  2972  and  the 
latter  part  of  section  8034  of  the  Code  should 
not  be  given,  in  inunediate  connection  with  each 
other,  without  making  the  proper  explanation 
as  to  the  class  of  cases  to  which  the  latter  sec- 
tion is  applicable.  Railroad  (Do.  v.  Ludde,  13 
S.  B.  105,  87  Ce.  6. 

4.  The  following  charge  stated  the  law  too 
strongly  against  the  defendant  company:  *'A 
carrier  is  liable  for  injuries  on  its  cars,  caused 
by  a  sudden  jolting  of  the  cars  in  starting  or 
coming  to  a  stop;  and  a  railroad  company  is 
not  reueved  from  liability  by  reason  of  its  fail- 
ure to  keep  its  train  intended  for  passengers 
with  aU  the  appliances  which  extraordinary 
diligence  would  require  on  trains  adapted  for 
transporting  passengers." 

5.  The  objections  to  some  of  the  interrogato- 
ries complained  of  as  leading  or  otherwise  illegal 
were  well  taken,  but  there  was  no  error  in  over> 
ruling  any  of  tbe  objections  which  would  be  of 
sufficient  materiality  to  require  a  new  triaL 

(Syllabus  by  the  (3ourt) 

Brror  from  superior  court,  Twiggs  connty; 
G.  O.  Smith,  Judge. 

Action  by  Mrs.  L.  E.  Moore  and  hosband 
against  the  Macon,  Dublin  ft  Savannah  Rail- 
road (Company.  From  a  judgment  for  plain- 
tiffs, defendant  brings  error.    Reversed. 

The  following  Is  the  official  report: 
Mrs.  Moore  and  her  husband  brought  suit 
against  the  railroad  company  for  damages 
claimed  to  have  accrued  as  the  result  of  per- 
sonal injuries  she  sustained  from  the  negli- 
gence of  defendant's  servants  in  the  manage- 
ment of  a  train  upon  which  she  was  a  pas- 
senger. They  alleged  that  in  August,  1893. 
after  having  purchased  a  ticket  at  a  station  on 
defendant's  cailroad,  she  entered  the  passen- 
ger car  of  a  train  as  soon  as  it  stopped,  and 
was  proceeding  to  a  seat,  when,  without  fault 
on  her  part,  and  by  the  gross  carelessness  of 
the  company,  the  train  was  violently  Jeiiced, 
and  she  was  thrown  down,  and  seriously  and 
permanently  injured  by  the  fail.  The  defense 
was  that  the  company  exercised  all  due  care 
and  diligence;   that  if  Mrs.  Moore  was  hurt, 

1  The  opinion  in  this  case  had  not  been  filed 
September  12,  1896. 
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It  was  bj  zeaaon  of  her  own  negligence;  and 
that  her  condition  was  not  produced  by  the 
fall,  but  by  previons  sickness,  and  the  injuries 
she  thereby  sustained  were  not  permanent 
Upon  conflicting  evidence,  the  Jury  foi^nd  for 
the  plaintiffs  ^$,700,  and  defendant's  motion 
for  a  new  trial  was  overruled.  The  grounds 
of  the  motion  are  that  the  verdict  is  contrary 
to  law  and  evidence,  and  to  a  portion  of  the 
charge  of  the  court,  as  foUows:  'That  if  jolts 
and  jars  are  usual,  necessary,  and  unavoida- 
ble hi  nmning  a  mixed  train,  carrying  both 
freight  and  passengers,  and  much  more  so 
than  in  running  a  passenger  train,  and  a  pi^* 
senger  takes  passage  on  such  mixed  train,  he 
takes  the  risk  of  the  usual  and  necessary  jolts 
and  jars  which  happen  in  the  operating  and 
runniDg  of  such  trains.  But,  when  a  railroad 
takes  a  passenger  on  such  mixed  trains,  they 
are  required,  under  the  law,  to  use  extraor- 
dinary care  in  preventing  unusual  and  unnec- 
essary jolts  and  jars,  so  as  to.  protect  the 
passenger,  just  as  they  would  be  required  to 
do  to  prevent  jolts  and  jars  on  a  passenger 
train  which  would  be  nkely  to  injure  the  pas* 
sengers."  -And  the  further  charge:  **If  you 
And  from  the  evidence  that  the  plaintiff  was 
injured,  in  order  for  her  to  recover  you  must 
believe  that  she  was  hurt  on  the  train,  and 
that  it  was  the  direct  and  proximate  cause  of 
her  injury..  If  you  And  from  the  testimony 
that  at  this  time,  and  since  the  time  of  the 
alleged  Injury,  she  has  been  sick  and  conflned 
to  her  bed  from  this  hurt,  but  that  it  was  not 
the  direct  cause  of  her  sickness,  then  I  cliazge 
you  that  she  would  not  be  entitled  to  recover. 
If  this  Is  the  result  of  a  disease  contracted 
prior  to  that  time.  I  charge  you  she  would 
not  be  entitled  to  recover."  And  the  further 
charge  as  follows:  "Understand,  before  the 
plaintiff  would  be  entitled  to  recover,  you 
must  believe  that  she  could  not  have  avoided 
the  accident  or  injury  sustained,  by  the  use 
of  ordinary  care.  It  makes  no  difference  how 
negligent  the  railroad  was,  she  could  not  re- 
cover if  she  could  have  avoided  it  by  ordinary 
care.'* 

Because  the  court  erred  in  admitting  the 
mortuary  tables  in  70  Ga.  84&-M8^  over  the 
objection  of  defendant's  counsel;  said  objec- 
tions being  based  upon  the  ground  that  there 
was  neither  any  proof  of  plaintiff's  age,  nor 
any  proof  whatever  of  what  amount  she  had 
been  previously  earning,  if  any,  or  able  to 
earn,  or  did  ever  earn,  monthly,  annually,  or 
otherwise,  or  what  her  net  earnings  were,  or 
her  necessary  expenses,— such  evidence  being 
necessary,  as  a  basis  of  any  calculation  under 
said  tables. 

Because,  as  contended  by  defendant,  the 
court,  in  the  absence  of  such  proof,  admitted 
said  mortuary  tables,  and  gave  the  following 
charge^  based  thereon  or  referring  thereto: 
^'Certain  life  tables  will  be  out,  and  you  will 
have  the^i  before  you  in  this  matter,  and  up- 
on that. question  I  give  you  this  in  charge: 
Bee  from  the  life  tables  what  would  have 


been  the  probaUe  length  of  the  life  of  the 
plaintiff,  provided  you  find  she  would  be  en- 
titled to  recover.  See  what  would  have  been 
the  probable  length  of  her  life.  Then  see 
what  would  have  been  her  net  earnings  each 
year.  I  mean  to  say  what  she  could  earn, 
less  her  necessary  expenses.  Deduct  from 
that  a  due  proportion  for  her  continuing  abil- 
ity to  labor,  provided  you  find  she  would  be 
able  to  labor  in  the  future.  Then  deduct  the 
amount  for  probable  diminution  of  ability  to 
labor  by  reason  of  old  age,  provided  you  find 
tlvit  she  would  be  able  to  work,  and  a  due 
proportion  for  plaintiff's  contributory  negli- 
gence, provided  you  find  there  was  any  con- 
tributory negligence,  under  the  law  and  doc- 
trine which  I  have  just  given  you  in  charge, 
and  see  what  the  entire  amount  would  be. 
Deduct  frcm  the  entire  amount  seven  per 
cent,  and  that  would  be  the  present  value  of 
her  life,  whatever  you  find  that  amount  to 
be,"-'Whlch  charge  the  defendant  says  is  er- 
roneous. 

Because  the  court  erred  in  stating  in  his 
charge,  in  immediate  connection,  two  dis- 
tinct rules  of  law,  thus  qualifying  the  former 
by  the  latter,  as  follows:  ''No  person  shall 
recover  damages  from  a  railroad  company 
for  injury  to  himself  or  his  property,  where 
the  same  is  done  by  his  consent,  or  is  caused 
by  his  own  negligence.  If  the  complainant 
and  the  agent  of  the  company  ar^  both  at 
fault,  the  former  may  recover,  but  the  dam- 
ages shall  be  diminished  by  the  jury  in  pro- 
portion to  the  amount  of  fault  attributable 
to  him,"— and  without  proper  explanation, 
and  in  the  same  connection,  stated  also  the 
following:  'The  .carrier  of  passengers  is 
bound  to  use  extraordinary  diligence  on  be- 
half of  itself  and. its  agents  to  protect  the 
lives  and  persons  of  its  passengers,  but  it 
is  not  liable  for  injuries  to  persons  after  hav- 
ing use4  such  diligence.  Bxtraordinary  dili- 
gence is  that  extreme  care  and  caution 
which  every  prudent  and  thoughtful  person 
uses  in  securing  and  preserving  their  own 
lives  or  property.  The  absence  of  such  dili- 
gence is  termed  'slight  neglect'  If  the 
plaintiff,  by  ordinary  care,  could  have  avoid- 
ed the  consequences  of  her  act,  the  defend- 
ant would  not  be  liable,  and  she  would  not 
be  entitled  to  recover;  but,  in  order  for  this 
cause  to  relieve  them,  the  plaintiff  must  in 
some  way  have  contributed  to  the  injuries 
sustained." 

Because  the  court  erred  in  the  following 
charge:  ."It  is  the  duty  of  the  railroad  com- 
pany to  use  properly  constructed  cars,  and 
all  reasonably  needful  appliances  which  ex- 
tr^ne  care  and  caution  would  suggest,  in  or- 
der to  protect  the  lives  and  persons  of  Its 
passengers;  and  the  failure  of  the  railroad 
company  to  furnish  a  reasonably  safe  passen- 
ger train,  reasonably  provided  with  every- 
thing necessary  to  save  the  passengers 
against  dangers,  shall  not  afford  the  railroad 
..company  any  excuse  against  the  duty  of 
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extraordinary  diligence  which  the  law  re- 
qnires.  ▲  carrier  is  liable  for  injuries  to 
passengers  in  the  cars,  cansed  by  a  siidden 
jolting  of  the  cars  in  starting  or  coming  to  a 
stop;  and  railroad  companies  are  not  re- 
lieved from  liability  by  reason  of  their  fail- 
ure to  equip  their  trains  intended  for  passen- 
gers with  all  the  appliances  which  extraor- 
dinary diligence  would  require  in  trains 
adapted  for  transporting  passengers.*' 

Because  the  court  erred  in  Instructing  the 
Jury  as  follows:  "If  you  should  find  from 
the  evidence  that  the  train  was  liable  to  sud- 
den and  dangerous  Jolts,  then  you  would  be 
authorized  to  consider  that  circumstance  in 
passing  upon  the  question  whether  the  rail- 
road company  exercised  the  extreme  care 
and  diligence  which  the  law  exacts,  to  al- 
low her  a  reasonable  time  and  opportunity 
to  get  seated  In  the  car,  beyond  the  reach 
of  danger  from  such  source." 

Because  the  court  further  erred  in  instruct- 
ing the  Jury:  *'U  the  plaintiff  is  entitled  to 
recover,  and  you  believe  that  she  has  re- 
ceived personal  injuriefs,  and  is  suffering 
ftx>m  the  hurt  she  received,  and  the  rail- 
road company  was  negligent,  and  did  not 
exercise  that  extreme  care  and  diligence  the 
law  requires  it  to  do,  she  would  be  entitled 
to  recover  the  value  of  her  net  earnings  for 
the  remainder  of  her  life,  whatever  that  may 
be,  less  the  interest,  which  would  be  seven 
per  cent"" 

Because  the  court  erred  in  the  following 
charge:  "If  you  find  that  she  was  partly  at 
fault,  and  the  railroad  company  was  part- 
ly at  fault,  then  it  would  be  contributory 
negligence,  and  the  rule  of  contributory  neg- 
ligence would  apply;  and  this  would  reduce 
the  amount,  provided  you  find  that  she 
would  be  entitled  to  recover,  and  it  would 
reduce  it  down  in  proportion  to  her  negli- 
gence. If  she  could  have  avoided  the  in- 
jury, she  could  not  recover;  but  If  you  find 
from  the  testimony  that  defendant  exercised 
that  extreme  care  and  caution  which  the 
law  requires,  and  which  I  have  Just  given 
you  in  charge,  though  she  may  not  have 
been  at  fault,  she  cannot  recover." 

Because  the  court  erred  in  overruling  de- 
fendant's objection  to  the  eighth  direct  in- 
terrogatory sued  out  for  plaintiff,  which  was 
as  follows:  "State  whether  or  not  you 
boarded  said  train  as  a  passenger.  State 
whether  or  not  you  had  purchased  a  ticket 
previous  to  boarding  said  train,  and  from 
what  point  you  purchased  said  ticket."  And 
to  the  ninth  direct  Interrogatory,  as  fol- 
lows: "State  whether  or  not  said  train  was 
a  regular  train,  or  an  extra  train.  State 
whether  or  not  said  train  was  a  regular  train 
for  passengera  for  Macon  on  said  railroad. 
How  many  other  passenger  trains  for  Macon 
were  run  on  said  road  at  that  time?"  And 
to  the  twenty-seventh  direct  interrogatory, 
as  follows:  "State  whether  or  not  such  in- 
juries were  such  as  to  compel  you  to  take 


your  bed."  AJl  of  which  Interrogatories  be- 
ing objected  to  as  leading.  And  to  the  seven- 
teenth interrogatory,  as  follows:  "State 
whether  or  not  you  had  time  after  the  train 
had  stopped  to  get  on  the  car  and  get  seated 
before  the  train  started."  To  the  nineteenth* 
as  follows:  "What  happened  to  you  on  said 
cara?  How  soon  was  it  after  you  entered 
said  cara?  State  whether  or  not  you  had 
time  to  get  seated."  And  to  the  twenty- 
ninth,  as  follows:  "State  whether  or  not 
said  injuries  have  beeii  permanent  State 
whether  or  not  you  have  ever  recovered  from 
said  injuries,"— on  the  grounds  of  objection 
filed  with  said  interrogatories,  that  the  same 
were  leading  and  Illegal,  in  that  they  sought 
to  have  the  witness  answer  questions  which 
are  solely  for  the  determination  of  the  Jury, 
and  among  the  main  questions  in  the  case 
to  be  decided  upon  by  their  verdict  And 
also  to  the  thirtieth  direct  Interrogatory,  as 
follows:  "What  physician  has  attended  you, 
as  a  result  of  said  injuries,  and  how  long 
was  it  necessary  for  you  to  remain  under  the 
treatment  of  a  physician?"— on  the  ground 
that  the  witness  was  not  an  *  expert,  or 
skilled  in  medicine  or  surgery,  and  expert 
testimony  was  necessary  to  ascertain  wheth- 
er or  not  the  injuries  were  permanent;  and 
because  the  court  allowed  the  answers  to 
said  interrogatories  read  to  the  Jury.  The 
court  sustained  the  objection  to  the  twenty- 
ninth  interrogatory,  except  allowing  that  por- 
tion of  the  answer  to  be  read  as  follows: 
"I  have  never  recovered  from  It" 

John  M.  Stubbs,  Hinter  Wimberly,  and 
Harrison  &  Peeplee,  for  plaintiff  in  error. 
Steed  &  Wimberly  and  L.  D.  Moore,  for  de- 
fendants in  error. 

FEB  OTJRTAM.    Judgment  reversed. 

ATKINSON,  J.,  providentlAlly  absent,  and 
not  presiding.     , 


(M  Q&.  176) 
TRAVIS  et  al.  v.  OliABK  et  at 
(Supreme  Court  of  Georgia.     June  12,  1898.) 

Fbjludulbnt    Oonvbtanobs  ~  Kkowlbdob    or 
Obantbb^Bvidbno*— AppBAi/-rits  • 
viBW  OF  Facts. 
There  was  no  error  .in  oTermling  the  de> 
muirer  to  the  defendants*  answers,  nor  in  ad- 
mitting evidence;    and,  the  issues  involved  be- 
ing mainly  questions  of  fact,  this  court  will  not 
overrale  the  refusal  of  the  trial  Judge  to  grant 
the  injunction  prayed  for^  the  record  disclosing 
that  there  was  amply  sufficient  evidence  to  sup- 
port the  judgment  rendered. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Sumter  county; 
W.  H.  Fish,  Judge. 

Action  by  one  Cooper  and  others  against 
the  Bank  of  Amerlcus,  in  which  W.  P.  Clark 
was  appointed  trustee.  Bugene  M.  Travis 
&  Co.  Intervened  as  parties  plaintUT,  aakinc 
that  a  trust  deed  be  canceled,  and  that  the 
trustee  be  required  to  account  and  for  in- 


Ga) 


TBAVXS  V.  QIjA&K. 


463 


jonctloiiL    From  a  Judgment  againat  them, 

interrenen  bring  error.     Affirmed. 

The  following  la  the  official  report: 
Under  a  petition  filed  on  Jannaiy  20,  1803, 
by  Cooper  et  al.  r.  The  Bank  of  Amerlcna,  a 
temi>orary  restraining  order  was  granted, 
and  a  temporary  receiver  of  the  assets  of 
said  bank  was  appointed.  Negotiations  en- 
sued between  the  bank's  officers  and  W.  W. 
Flannagan,  representing  certain  banks  in 
New  York,  Boston,  and  Lonlsville,  looking 
to  an  arrangement  by  which  the  Bank  of 
Americas  conld,  by  the  assistance  of  the  oth- 
er banks  referred  to,  reopen,  and  resume 
business;  and  on  March  4,  1898,  Flannagan 
wrote  to  A  li.  Miller,  attorney  for  the  New 
York  and  Boston  banks,  a  letter,  setting 
forth  a  plan  offered  for  the  reorganization  in 
contemplation.  A  we^  afterwards,  upon 
consent  of  all  parties  to  the  litigation,  the 
court  iMissed  an  order  in  substance  as  fol- 
lows: It  being  represented  to  the  court  that 
the  Bank  of  Amerlcus  has  nearly  C9mpleted 
an  arrangement  by  which  it  will  be  enabled 
to  resume  business,  and  in  the  course  of  time 
meet  and  discharge  all  of  its  liabilities,  and 
that  certain  formal  action  by  resolution  on 
the  part  of  the  directors  of  said  bank,  as  well 
as  making  certain  conveyances.  Is  necessary 
to  said  adjustment,  it  is  ordered  that  the  re- 
straining order  be  modified  to  the  extent  of 
allowing  the  directors  to  pass  such  resolu- 
tions and  to  execute  such  conveyances,  as- 
signments, and  transfers  as  may  be  found 
necessary  to  perfect  such  arrangements 
above  described;  that  upon  the  performance 
and  completion  of  all  the  acts  necessary  to 
said  adjustment  to  the  satisfaction  of  the 
temporary  'receiver,  the  restraining  order  be 
dissolved  and  annulled,  and  he  be  directed 
to  deliver  to  the  defendant,  or  to  such  person 
or  persons  as  it  may  designate,  all  of  the  as- 
sets in  his  possession  as  receiver,  upon  which 
delivery  he  t>e  discharged  as  such;  but  that 
the  equitable  petition  remain  of  file  and 
pending  until  further  order,  not  to  be  dispos- 
ed of  or  dismissed  except  by  order  of  the 
court,  granted  upon  due  notice  to  all  parties 
at  interest  On  March  20,  1893,  the  receiver 
took  from  the  bank's  president  a  receipt  for 
all  the  assets  in  his  possession,  and  certified 
that  all  the  necessary  acts  had  been  done  by 
the  bank's  directors  to  enable  it  to  resume 
business  as  contemplated  in  the  order  of  the 
court  On  the  same  day,  under  authority  of 
the  directors,  a  deed  of  trust  was  executed 
for  the  bank  to  Flannagan  as  trustee  for 
the  New  York,  Boston,  and  Louisville  banks. 
On  August  16,  1894,  upon  the  petition  of  the 
benefldaries  in  said  deed,  an  order  was  pass- 
ed accepting  the  resignation  of  Flannagan  as 
trustee,  and  appointing  W.  F.  Clarke  as 
trustee  in  his  stead.  Before  this,  however, 
an  order  had  been  passed,  dated  July  8, 
1893,  upon  the  petition  of  some  of  the  parties 
to  the  original  petition,  whereby  a  permanent 


receiver,  Wheatley,  was  appointed  for  the 
Bank  of  Amerlcus:  the  order  directing  that 
he  take  possession  of  all  its  assets,  and  hold 
them  subject  to  order  of  the  court,  etc.  The 
bank  had  opened  and  resumed  business  on 
May  2ath,  but  the  elfort  to  continue  failed, 
and  the  directors  had  turned  over  its  assets 
to  Wheatley  for  the  purpose  of  winding  up 
its  affairs.  On  June  1,  1S95,  Travis  &  Co., 
alleging  themselves  to  be  creditors  of  the 
bank  in  the  sum  of  $115.95,  brought  their  pe- 
tition to  be  allowed  to  Intervene  In  the  origi- 
nal petition  of  Cooper  et  aL,  and  to  have  all 
the  rights  and  equities  the  original  petition- 
ers had.  They  prayed  for  Judgment  against 
the  bank;  that  the  deed  of  trust  be  canceled; 
that  the  trustee,  and  Wheatley,  as  his  agent, 
account  for  all  the  assets  therein  described, 
with  Wheatley  as  receiver,  and  said  assets 
be  turned  over  to  him  to  be  administered; 
that  Wheatley,  as  agent,  Clarke,  as  trustee, 
and  the  beneficiaries  of  said  deed  be  enjoin- 
ed from  collecting  the  choaes  in  action  de- 
scribed therein,  and  from  instituting  suits 
on  certain  accommodation  notes  given  In  con- 
nection with  the  deed  against  the  bank  as  in- 
dorser  thereon,  and  from  paying  over  any 
money  to  any  of  the  beneficiaries  in  the  deed; 
and  for  general  relief.  Upon  a  hearing  the 
prayer  of  the  petition  was  denied,  and  the 
injunction  refused.  To  this  ruling,  and  to 
the  overruling  of  numerous  objections  to  evi- 
dence, and  of  their  demurrer  to  the  answer, 
the  interveners  excepted. 

The  deed  of  trust  recites  a  consideration  of 
$80,000  advanced  to  the  Bank  of  Amerlcus  to 
enable  it  to  resume  business  by  the  three 
banks  for  which  Flannagan  is  named  as 
trustee,  and  conveys  a  large  amount  of  real 
and  personal  property,  choses  in  action,  etc., 
for  the  following  uses,  trusts,  and  purposes: 
Flannagan,  as  trustee  for  the  three  banks 
named,  is  to  convert  into  money,  by  sale  and 
collection,  all  the  property  herein  conveyed 
to  him,  said  fund  to  be  collected  and  held 
by  him  for  the  Joint  account  and  benefit  of 
said  three  banks,  and  paid  over  to  them  pro 
rata  to  the  amount  advanced  by  each  of  them 
to  the  Bank  of  Amerlcus,  and  by  them  ap- 
plied to  the  payment  of  any  Indebtedness  due 
by  the  Bank  of  Amerlcus  as  principal  or  as 
indorser  to  them  respectively.  Power  is  giv- 
en the  trustee  to  take  all  necessary  steps  in 
his  discretion  for  converting  the  property  in- 
to money,  and  to  sell  any  or  all  of  the  realty 
at  public  or  private  sale  for  cash  or  on  time, 
to  make  titles  to  the  purchasers,  to  institute 
such  proceedings  as  he  deems  necessary  for 
collecting  the  notes  and  accounts,  t^  com- 
promise any  or  all  of  the  choses  in  action,  to 
take  such  action  as  he  deems  necessary  for 
realisBing  on  collateral  securities,  and  to  re- 
serve from  the  money  realized  a  reasonable 
compensation  for  his  services,  such  amotmt 
to  cover  all  necessary  expense  of  employing 
an  agent  at  Amerlcus;  he  agreeing  to  use 
the  Bank  of  Amerlcus  as  his  agent  so  far  as 
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possible,  and  to  operate  through  It  so  long 
as  the  management  continues  satisfactory  to 
him;  the-  powers  conferred  on  him  to  be  ir- 
revocable on  the  part  of  the  Banli  of  Amerl- 
cus»  and  the  Intention  being  to  grant  to  him 
the  widest  discretionary  power,  etc.  The 
petition  of  Travis  &  Ck>.  alleges  that  the 
Bank  of  Americus  was  Insolvent  on  January 
20,  1893,  and  has  been  so  ever  since;  that 
only  a  small  portion  of  the  $00,000  recited 
as  the  consideration  of  the  deed  was  ad- 
vanced by  the  trustee  or  the  beneficiaries; 
that  the  execution  and  delivery  of  the  deed, 
and  the  arrangement  inducing  the  Bank  of 
Americus  to  execute  it,  was  a  device  to  de- 
fraud said  bank,  and  operated  to  the  injury 
of  petitioners  and  all  other  creditors;  that 
the  trustee  or  beneficiaries  never  intended  to 
advance  said  sum,  but  Intended  to. get  pos- 
session of  all  the  assets  of  the  bank,  and  to 
appropriate  them  to  their  own  benefit;  that 
Wheatley,  at  the  time  the  deed  was  made, 
was  a  director  of  the  bank,  was  cognizant  of 
the  consideration  of  the  deed,  and  knew  that 
the  sum  therein  expressed  was  not  paid  over, 
but,  although  acting  as  receiver,  he  accepted 
jthe  agency  therein  referred  to,  and  aided  the 
trustee  in  collecting  the  assets,  and  as  receiv- 
er failed  and  refused  to  take  charge  of  the 
assets,  or  demand  them  of  the  trustee;  that 
as  agent  of  the  trustee  he  holds  a  large 
amount,  derived  from  the  collection  of  the 
assets,  which  he  will  turn  over  to  the  trus- 
tee or  the  beneficiaries  unless  enjoined, 
which  assets  should  legally  be  in  his  hands 
as  receiver;  that  prior  to  the  making  of  the 
deed,  Flannagan,  as  trustee,  and  the  bene- 
ficiaries, had  notice  of  the  condition  of  the 
bank,  and  were  not  innocent  purchasers,  and 
the  deed  was  not  made  for  the  benefit  of  the 
creditors  ^d  stockholders  of  the  bank,  but 
for  the  exclusive  benefit  of  the  trustee  and 
beneficiaries  named;  that  at  the  instance  of 
Flannagan,  trustee,  prior  to  the  execution  of 
the  deed,  the  bank  secured  of  its  directors 
and  friends  accommodation  notes  to  the 
amount  of  $60,000,  indorsed  by  the  bank,  and 
delivered  to  Flannagan  for  the  use  and  bene- 
fits mentioned  in  the  deed;  that  the  entire 
sum  was  to  be  paid  over  by  the  beneficiaries 
in  cash  to  the  bank,  and  the  beneficiaries 
were  to  extend  the  time  on  all  past  indebted- 
ness due  them  by  the  bank,  amounting  to 
$75,000,  or  other  large  sum,  and  give  the 
bank  time  to  pay  the  same,  and  thus  enable 
it  to  reopen  and  do  business;  that  it  was  fur- 
ther understood  or  known  to  the  beneficiaries 
Just  how  the  $00,000  was  to  be  disbursed,  to 
discharge  the  most  immediate  and  urgent  de- 
mands against  the  bauk,  viz.  about  $10,000 
due  the  state  of  Georgia,  about  $15,000  due 
the  S.,  A.  &  M.  Ry.  Co.,  about  $10,000  due  tlie 
city  of  Americus,  together  with  other  claims 
which  the  beneficiaries  knew  were  pressing 
upoli  the  bank;  that  they  have  failed  and  re- 
fused to  extend  the  time  upon  all  of  their 
past  indebtedness  as  agreed,  but  are  pressing 
their  claims  for  collection  against  the  bank. 


are  suing  it  upon  Its  indorsement  of  said  ac- 
commodation paper,  and  have  absolately 
failed  and  refused  to  pay  over  said  sum  of 
m<Hiey  as  agreed;  that  to  this  extent  the  con- 
sideration of  the  deed  has  failed^  and  the 
beneficiaries  should  not  be  allowed  to  obtain 
Judgment  on  the  indorsement  of  the  bank  as 
to  said  accommodation  i)aper;  that  when  the 
deed  was  executed  the  beneficiaries  held  cer- 
tain accommodation  notes  to  the  amount  of 
$23,000,  which  sum  had  been  advanced  on 
them  prior  to  the  execution  of  the  deed»  and 
was  then  payable,  or  soon  to  become  payable, 
which  notes  were  executed  by  the  board  of 
directors,  or  some  of  them,  to  the  bank«  and 
this  indebtedness  was  secured  by  the  deed 
of  trust,  as  well  as  all  past  indebtedness 
from  the  bank  to  the  beneficiaries,  for  which 
reason  also  the  deed  Is  void;  and  that  the 
deed  has  no  list  of  creditors  or  schedule  of 
property  attached  to  it,  for  which  reason  it 
is  void,  being  an  effort  to  make  an  assi£^- 
ment  under  the  laws  of  Georgia.  By  amend- 
ment the  Interveners  alleged  that  upon  the 
theory  of  defendant  the  deed  is  void  for 
usury,  for  the  bank  gave  the  accommodation 
notes  signed  by  various  p^.rties,  for  the  $00,- 
000,  due  at  six  months,  and  bearing  interest 
at  8  per  cent  after  maturity,  which  were  de- 
livered to  Flannagan,  trustee,  at  the  time  the 
deed  was  delivered;  and,  if  the  bank  was 
to  allow  the  sum  of  $20,000  to  remain  to  its 
credit,  not  subject  to  be  drawn,  then  the 
notes  contained  $18,400  usury,— that  is,  the 
bank  received  only  $40,000,  the  interest  on 
which  would  have  been  $1,600. 

The  answers  at  the  hearing  took  issue  with 
the  allegations  of  the  interveners'  petition, 
and  set  up  that  the  deed  was  made  as  the 
result  of  negotiations  of  the  bank's  ofiScers 
with  Flannagan,  who  represented  the  l)en- 
eficlaries  therein;  that  the  object  of  such 
negotiations  was  to  enable  the  bank  to  re- 
sume business,  and  the  deed  was  taken  bona 
fide,  and  without  notice  that  the  bank  was 
Insolvent,  but  upon  assurance  of  its  ofil- 
cers  that  it  was  solvent,  and  only  temporari- 
ly embarrassed,  and  needed  only  a  temporary 
loan  of  money,  and  a  sufficient  extension 
of  time  upon  its  obligations  to  its  principal 
creditors;  that  the  entire  plan  for  enabling 
It  to  resume  business  is  eiet  out  in  a  letter 
of  March  4,  1893,  from  Flannagan  to  Miller, 
a  copy  of  which  is  exhibited,  which  plan  was 
substantially  adopted^  with  some  slight  mod- 
ifications, upon  the  terms  and  conditions  in 
said  letter  contained;  that  the  so-called  "ac- 
commodation notes,''  indorsed  by  the  bank* 
and  delivered  to  the  beneficiaries,  were  vol- 
untarily given  by  the  makers  to  aid  the  bank 
in  resuming  business,  their  actual  value  h^ 
ing  much  less  than  their  face  value,  owing 
to  the  Insolvency  of  Some  of  the  makers; 
that  It  was  not  understood  and  agreed  that 
the  consideration  for  the  assets  described  In 
the  deed  and  said  accommodation  notes  was 
to  be  $60,000,  to  be  paid  by  t^e  beneficiaries, 
and  they  in  no  wise  to  press  the  bank  on  its 
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past  indeMeOnesfl,  bnt  to  give  it  time  witUn 
wbldi  to  pay  the  same,  and  to  enable  it  to 
reopen  and  do  boslnefls;  that  there  was  no 
express  time  agreed  upon  within  which  the 
indebtedness  of  the  bank  to  said  beneficia- 
ries was  to  be  paid,  but  it  was  contemplated 
by  all  parties  that,  if  the  bank  snccessfully 
resumed  operations;  and  continued  business, 
such  time  would  be  atForded  as  might  be  nec- 
essary; and  that  no  one  of  the  beneficiaries 
has  at  any  time  refused  the  bank  any  exten- 
sion asked  for,  but  the  bank,  after  making 
an  effort  to  restime  with  the  funds  furnished 
by  the  beneficiaries,  voluntarily'  abandoned 
the  same,  closed  its  doors,  and  went  into 
liquidation,  and  has  at  no  time  complained 
that  it  has  not  received  ample  indulgence 
from  the  beneficiaries  in  the  deed;  that  they 
paid  over  to  the  bank  every  dollar  agreed 
to  be  advanced,  and  claim  the  absolute  title 
to  the  property  covered  by  the  deed,  etc. 

The  substance  of  the  letter  of  Flannagan 
to  MlUer  is  as  follows:  The  Southern  Na- 
tional Bank  of  New  York  (of  which  Flanna- 
gan was  president),  the  Louisville  Banking 
Ck)mpany,  and  the  Tremont  National  Bank 
of  Boston  are  to  advance  to  the  Bank  of 
Americus  |60,000.  of  Which  the  Southern  ad- 
vances $30,000,  and  the  others  $15,000  each^ 
with  the  understanding  that  |20,000  of  such 
advance  is  not  to  be  drawn  for,  but  shall 
remain  to  the  credit  of  the  Bank  of  Ameri- 
cus with  the  other  banks  named,  in  the  pro- 
portion of  their  advances.  Twelve  named 
.persons  are  to  execute  their  several  notes  to 
the  Bank  of  Americus  for  stated  amounts 
(the  whole  aggregating  $60,000),  payable  sit 
months  from  March  1,  1898;  these  notes  to 
be  discounted  by  said  bank,  and  the  pro- 
ceeds (being  the  face  value)  are  to  be  placed 
on  the  books  of  the  bank  to  the  credit  of  €lach 
of  the  respective  parties.  Then  each  of 
them  is  to  draw  his  check  for  the  amount  of 
his  note,  for  which  is  to  be  issued  to  him  a 
certificate  of  deposit  of  the  bank,  paya'ble 
to  his  order.  Upon  receipt  of  the  same,  he 
Is  to  indorse  thereon:  'This  certificate  of  de- 
posit is  not  payable  until  the  debts,  either 
as  principal  or  indorser,  due  by  the  Bank  of 
Americus  to,  or  which  may  hereafter  be 
contracted  by  said  bank  with,"  the  other 
banks  named,  respectively,  "^are  paid  in  full, 
and  such  payment  be  evidenced  by  the  in- 
dorsement hereon  of  the  president  or  cashier 
of  the  Southern  National  Bank  of  New  Tork.»» 
Such  certificates  are  then  to  be  placed  in 
the  hands  of  any  reliable  third  party  the 
persons  finally  entitled  to  the  same  may  se- 
lect, to  be  held  to  the  joint  order  of  himself 
and  of  the  ofllcers  of  ^e  bank  named.  Out- 
standing certificates  of  deposit  aggregating 
$28,000,  issued  to  four  named  persons,  are  to 
be  collected,  indorsed,  and  deposited  as  be- 
fore provided.  The  following  property  and 
securities  are  to  be  turned  over  to  Flanna- 
gan ds  trustee,  to  be  held  and  collected  by 
him  for  the  joint  account  of  the  banks  mak- 
ing the  advance,  pro  rata,  to  be  applied  by 
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them  to  the  t«yitteiit  of  any  indebtedness  by 
the  Bank  of  Americus  as  principal  or  in- 
dorser to  them  req^ectively.  (Then  follows  a 
list  of  realty  and  personalty,  notes,  eti..,  with 
amounts  opposite,  a^rregating  $97,237.18; 
also  $150,000  second  mortgage  bonds  S.,  A.  & 
M.  ]^.,  and  all  equity  in  lands  of  A  I.  Ck).) 
Provide  reasonable  compensation  for  the. 
trustee,  that  he  may  have  an  agent  in  Ameri* 
cus  to  k>ok  after:  the  real  estate,  and  dispose 
of  it  HlBer  Is  to  supply  anyttiing  omitted 
which  Is  necessary  for  a  proper  title  to  the 
property  to  be  transferred,  and  to  act  in  the 
matter  for  the  interest  of  the  banks  repre- 
sented by  Flannagan,  etc. 

Among  the  large  amount  of  evidence  intro- 
duced at  the  hearing  \?as  an  affidavit  of  Mil- 
ler, in  qubstance  as  follows:  The  law  firm 
of  which  he  is  a  member  is  counsel  for  the 
Southern  National  Bank  of  New  Tork,  the 
Tremont  National  Bank  of  Boston,  and  Flan- 
nagan, trustee.  He  alone  has  acted  for  the 
firm  throughout  the  entire  transaction  refer- 
red to  in  the  petition,  the  greater  portion  of 
which  rests  within  his  personal  knowledge 
by  reason  of  the  fact  that  his  clients  were 
nonresidents,  and  the  transaction  was  eon- 
ducted  by  deponent  in  person,  as  the  repre- 
sentative of  his  cliente.  Very  shortly  after 
the  Bank  of  Americus  was  placed  in  the 
hands  of  a  temporary  receiver,  in  January, 
1693,  Flannagan  came  from  New  Tork,  and 
employed  deponent^s  firm  to  represent  and 
advise  him  with  regard  to  all  questions  aris- 
tBg  out  (yf  the  condition  of  affairs  then  ex* 
Isting  as  to  said  bank.  They  proceeded  to 
Americus,  and  found  that  a  committee  had 
been  appointed  from  the  board  of  directors 
of  the  bank,  for  the  purpose  of  Investigating 
its  financial  eondition»  and  of '  ascertaining 
whether  it  would  be  able,  by  proi>er  effortr 
on  the  part  of  directors  and  stockholders;  te 
overcome  its  then  pending  embarrassmentr 
and  resume  business.  As  deponent  now  ree 
ollects,  at  the  first  conference  he  attended 
between  the  oflleers  of  the  bank,  the  com 
mittee  of  directors,  and  Flannagan,  the  mem* 
bers  of  the  committee  were  decidedly  de- 
spondent, and  appeared  to  be  of  the  opinioo 
that  it  waa  useleto  for  the  bank  to  endeavor 
to  resume  business.  The  meeting  was  ad- 
journed, with  the  agreement  on  their  part  to 
meet  Flannagan  on  the  following  day,  and  in 
the  meantime  they  Were  to  continue  their 
investigation  into  the  affairs  of  the  bank. 
When  ike  parties  met  again  the  following 
day,  the  committee,  consisting  of  Wheatley, 
Glover,  and  Dodson,  appeared  to  be  in  a 
very  much  more  hopeful  frame  of  mind, 
and  each  stated  to  Flaimagan  and  deponent 
that  the  affairs  of  the  bank  were  in  a  very 
much  better  condition  than  they  had  hoped 
to  find  them,  and  that  a  more  thorough 
investigation  of  its  assets  and  liabilities 
had  satisfied  them,  by  securing  the  neces- 
sary financial  aid  at  that  time,  the  bank 
would  be  able  to  resume  business,  finally 
work  eat  its  embarrassments,  pay  all  of  its 
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possible,  and  to  operate  through  It  so  long 
as  the  management  continues  satisfactory  to 
him;  the  powers  conferred  on  him  to  be  Ir- 
revocable on  the  part  of  the  Bank  of  Amerl- 
cus»  and  the  intention  being  to  grant  to  him 
the  widest  discretionary  power,  etc.  The 
petition  of  Travis  &  Go.  alleges  that  the 
Bank  of  Americus  was  Insolvent  on  January 
20,  1893,  and  has  been  so  ever  since;  that 
only  a  small  portion  of  the  $00,000  recited 
as  the  consideration  of  the  deed  was  ad- 
vanced by  the  trustee  or  the  beneficiaries; 
that  the  execution  and  delivery  of  the  deed, 
and  the  arrangement  inducing  the  Bank  of 
Ajnerlcus  to  execute  it,  was  a  device  to  de- 
fraud said  bank,  and  operated  to  the  Injury 
of  petitioners  and  all  other  creditors;  that 
the  trustee  or  beneficiaries  never  intended  to 
advance  said  sum,  but  intended  to. get  pos- 
session of  all  the  assets  of  the  bank,  and  to 
appropriate  them  to  their  own  benefit;  that 
Wheatley,  at  the  time  the  deed  was  made, 
was  a  director  of  the  bank,  was  cognizant  of 
the  consideration  of  the  deed,  and  knew  that 
the  sum  therein  expressed  was  not  paid  over, 
but,  although  acting  as  receiver,  he  accepted 
jthe  agency  therein  referred  to,  and  aided  the 
trustee  In  collecting  the  assets,  and  as  receiv- 
er failed  and  refused  to  take  charge  of  the 
assets,  or  demand  them  of  the  trustee;  that 
as  agent  of  the  trustee  he  holds  a  large 
amount,  derived  from  the  collection  of  the 
assets,  which  he  will  turn  over  to  the  trus- 
tee or  the  beneficiaries  unless  enjoined, 
which  assets  should  legally  be  in  his  hands 
as  receiver;  that  prior  to  the  making  of  the 
deed,  Flannagan,  as  trustee,  and  the  bene- 
ficiaries, had  notice  of  the  condition  of  the 
bank,  and  were  not  Innocent  purchasers,  and 
the  deed  was  not  made  for  the  benefit  of  the 
creditors  and  stockholders  of  the  bank,  but 
for  the  exclusive  benefit  of  the  trustee  and 
beneficiaries  named;  that  at  the  instance  of 
Flannagan,  trustee,  prior  to  the  execution  of 
the  deed,  the  bank  secured  of  Its  directors 
and  friends  accommodation  notes  to  the 
amount  of  $60,000,  Indorsed  by  the  bank,  and 
delivered  to  Flannagan  for  the  use  and  bene- 
fits mentioned  in  the  deed;  that  the  entire 
sum  was  to  be  paid  ov^  by  the  beneficiaries 
in  cash  to  the  bank,  and  the  beneficiaries 
were  to  extend  the  time  on  all  past  indebted- 
ness due  them  by  the  bank,  amounting  to 
^5,000,  or  other  large  sum,  and  give  the 
bank  time  to  pay  the  same,  and  thus  enable 
it  to  reopen  and  do  business;  that  it  was  fur- 
ther understood  or  known  to  the  beneficiaries 
just  how  the  $00,000  was  to  be  disbursed,  to 
discharge  the  most  Immediate  and  urgent  de- 
mands against  the  bank,  viz.  about  $10,000 
due  the  state  of  Georgia,  about  $15,000  due 
the  S.,  A.  &  !^L  Ry.  Co.,  about  $10,000  due  tlie 
city  of  Americus,  together  with  other  claims 
which  the  beneficiaries  knew  were  pressing 
upon  the  bank;  that  they  have  failed  and  re- 
fused to  extend  the  time  upon  all  of  their 
past  Indebtedness  as  agreed,  but  are  pressing 
their  claims  for  collection  against  the  bank. 


are  suing  it  upon  Its  tQdorsement  of  said  ac- 
commodation paper,  and  have  absolutely 
failed  and  refused  to  pay  over  said  sum  of 
money  as  agreed;  that  to  this  extent  the  con- 
sideration of  the  deed  has  failed^  and  the 
beneficiaries  should  not  be  allowed  to  obtain 
judgment  on  the  indorsement  of  the  bank  aa 
to  said  accommodation  paper;  that  when  the 
deed  was  executed  the  beneficiaries  held  cer- 
tain accommodation  notes  to  the  amount  of 
$23,000,  which  sum  had  been  advanced  on 
them  prior  to  the  execution  of  the  deed,  and 
was  then  payable,  or  soon  to  become  jiayable, 
which  notes  were  executed  by  the  board  of 
directors,  or  Bome  of  them,  to  the  bank,  and 
this  Indebtedness  was  secured  by  the  deed 
of  drust,  as  well  as  all  past  indebtedness 
from  the  bank  to  the  beneficiaries,  for  which 
reason  also  the  deed  is  void;  and  that  the 
deed  has  no  list  of  creditors  or  schedule  of 
property  attached  to  it,  for  which  reason  it 
is  void,  being  an  effort  to  make  an  assign- 
ment under  the  laws  of  Georgia.  By  amend- 
ment the  inteirveners  alleged  that  ux)on  the 
theory  of  defendant  the  deed  is  void  for 
usury,  for  the  bank  gave  the  accommodation 
notes  signed  by  various  parties,  for  the  $60,- 
000,  due  at  six  months,  and  bearing  Interest 
at  8  per  cent  after  maturity,  which  were  de- 
livered to  Flannagan,  trustee,  at  the  time  the 
deed  was  delivered;  and,  if  the  bank  was 
to  allow  the  sum  of  $20,000  to  remain  to  its 
credit,  not  subject  to  be  drawn,  then  the 
notes  contained  $18,400  usury,— that  is,  the 
bank  received  only  $40,000,  the  interest  on 
which  would  have  been  $1,600. 

The  answers  at  the  hearing  took  issue  with 
the  allegations  of  the  interveners'  petition, 
and  set  up  that  the  deed  was  made  as  the 
result  of  negotiations  of  the  bank's  ofDcers 
with  Flannagan,  who  represented  the  l>en- 
eficiaries  therein;  that  the  object  of  such 
negotiations  was  to  enable  the  bank  to  re- 
sume business,  and  the  deed  was  taken  bona 
fide,  and  without  notice  that  the  bank  was 
insolvent,  but  upon  assurance  of  its  ofll- 
cers  that  It  was  solvent,  and  only  temporari- 
ly embarrassed,  and  needed  only  a  temporary 
loan  of  money,  and  a  sufficient  extension 
of  time  upon  Its  obligations  to  its  principal 
creditors;  that  the  entire  plan  for  enabling 
it  to  resume  business  Is  set  out  in  a  letter 
of  March  4,  1893,  from  Flannagan  to  Miller, 
a  copy  of  which  is  exhibited,  which  plan  was 
substantially  adopted^  with  some  slight  mod- 
ifications, upon  the  terms  and  conditions  in 
said  letter  contained;  that  the  so-called  "ac- 
commodation notes,*'  indorsed  by  the  bank, 
and  delivered  to  the  beneficiaries,  were  vol- 
untarily given  by  the  makers  to  aid  the  bank 
in  resuming  business,  their  actual  value  b«^ 
ing  much  less  than  their  face  value,  owing 
to  the  insolvency  of  some  of  the  makers; 
that  it  was  not  understood  and  agreed  that 
the  consideration  for  the  assets  described  In 
the  deed  and  said  accommodation  notes  was 
to  be  $60,000,  to  be  paid  by  the  beneficiaries, 
and  they  in  no  wise  to  press  the  bank  on  its 
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past  indeMeOnesa,  bnt  to  glre  it  time  witUn 
which  to  pay  the  same,  and  to  enable  it  to 
reopen  and  do  bosineas;  tliat  there  was  no 
express  time  agreed  npon  within  which  the 
indebtedness  of  the  bank  to  said  beneficia- 
ries was  to  be  paid,  bnt  it  was  contemplated 
by  ail  parties  tliat,  if  the  banlc  snccessfolly 
resumed  operations,  and  continued  business, 
such  time  wonld  be  aftorded  as  might  be  nee* 
essary;  and  that  no  one  of  the  beneficiaries 
has  at  any  time  refused  the  bank  any  exten- 
sion asked  for,  bnt  the  bank,  after  making 
an  effort  to  restime  with  the  fnnds  furnished 
by  the  beneficiaries,  volnntarily  abandoned 
the  same,  closed  its  doors,  and  went  into 
Uquldation,  and  has  at  no  time  complained 
that  it  has  not  received  ample  indulgence 
from  the  beneficiaries  in  the  deed;  that  they 
paid  over  to  the  bank  every  dollar  agreed 
to  be  advanced,  and  claim  the  absolute  title 
to  the  property  covered  by  the  deed,  etc. 

The  substance  Of  the  letter  of  Flannagan 
to  Miller  is  as  follows:  The  Southern  Na- 
tional Bank  of  New  York  (of  which  Flanna- 
gan was  president),  the  Louisville  Banking 
Company,  and  the  Tremont  National  Bank 
of  Boston  are  to  advance  to  the  Bank  of 
Americus  960,000,  of  which  the  Sbuthem  ad- 
vances $30,000,  and  the  others  $15,000  each, 
with  the  understanding  that  $20,000  of  such 
advance  is  not  to  be  drawn  for,  but  shall 
remain  to  the  credit  of  the  Bank  of  Ameri- 
cus with  the  other  banks  named,  in  the  pro- 
portion of  their  advances.  Twelve  named 
.persons  are  to  execute  their  several  notes  to 
the  Bank  of  Americus  for  stated  amounts 
(the  whole  aggregating  $60,000),  payable  sit 
months  from  March  1,  1893;  these  notes  to 
be  discounted  by  said  bank,  and  the  pro- 
ceeds (being  the  face  value)  are  to  be  placed 
on  the  books  of  the  bank  to  the  credit  of  clach 
of  the  respective  parties.  Then  each  of 
them  is  to  draw  his  check  for  the  amount  of 
his  note,  for  which  is  to  be  issued  to  him  a 
certificate  of  deposit  of  the  bank,  paya'ble 
to  his  order.  Upon  receipt  of  the  same,  he 
le  to  Indorse  thereon:  **ThIs  certificate  of  de- 
posit is  not  payable  until  the  debts,  either 
as  principal  or  indorser,  due  by  the  Bank  of 
Americus  to,  or  which  may  hereafter  be 
contracted  by  said  bank  with,"  the  oilier 
banks  named,  respectively,  "^are  paid  in  fuDT, 
and  such  payment  be  evidenced  by  the  in- 
dorsement hereon  of  the  president  or  cashier 
of  the  Southern  National  Bank  of  New  York." 
Such  certificates  are  then  to  be  placed  in 
the  hands  of  any  reliable  third  party  the 
persons  finally  entitled  to  the  same  may  se- 
lect, to  be  held  to  the  Joint  order  of  himself 
and  of  the  ofiicers  of  the  bank  named.  Out- 
standing certificates  of  deposit  aggregating 
$23,000,  issued  to  four  named  persons,  are  to 
be  collected,  indorsed,  and  deposited  as  be- 
fore provided.  The  following  property  and 
securities  are  to  be  turned  over  to  Flanna- 
gan As  trustee,  to  be  held  and  collected  by 
him  for  the  joint  account  of  the  banks  mak- 
ing the  advance,  pro  rata,  to  be  applied  by 
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them  to  the  pSLyrOMit  of  any  Indabtedness  by 
the  Bank  of  Americus  as  principal  or  in- 
dorser to  them  req;)ectively.  (Then  follows  a 
list  of  realty  and  personalty,  notes,  etc.,  with 
amounts  opposite,  a^rregatlng  $97,237.18; 
also  $150,000  sscond  mortgage  bonds  S.,  A.  & 
M.  £^.,  and  all  equity  in  lands  of  A.  I.  Ck).) 
Provide  reasonable  compensation  for  the 
trustee,  that  he  may  have  an  agent  in  Ameri* 
CUB  to  look  after  the  real  estate,  and  dispose 
of  It  Miller  is  to  supply  anydiing  omitted 
which  Is  necessary  for  &  proper  title  to  the 
property  to  be  transferred,  and  to  act  in  the 
matter  for  the  interest  of  the  banics  repre- 
sented by  Flannagan,  etc. 

Among  the  large  amount  of  evidence  intro- 
duced at  the  hearing  \vas  an  affidavit  of  Mil- 
ler, in  aubstance  as  follows:  The  law  firm 
of  which  he  is  a  member  is  counsel  for  the 
Southern  National  Bank  of  New  York,  the 
Tremont  National  Bank  of  Boston,  and  Flan- 
nagan, trustee.  He  alone  has  acted  for  the 
firm  throughout  the  entire  transaction  refer* 
red  to  in  the  petition,  the  greater  portion  of 
which  rests  within  his  personal  knowledge 
by  reason  of  the  fact  that  his  clients  were 
nonresidents,  and  the  transaction  was  con- 
ducted by  deponent  in  person,  as  the  repre- 
sentative of  his  clients.  Very  shortly  after 
ttie  Bank  of  Americua  was  placed  in  the 
hands  of  a  temporary  receiver.  In  January, 
1803,  Flannagan  came  from  New  York,  and 
employed  deponent's  firm  to  represent  and 
advise  him  with  regard  to  all  questions  aris- 
teg  out  pt  the  condition  of  afTalrs  then  ex< 
Isting  aa  to  isaid  bank.  They  pnM^eeded  to 
Americus,  and  found  that  a  committee  had 
been  ^appointed  from  the  board  of  directors 
of  the  bank,  for  the  purpose  of  lnvestlga41ng 
its  financial  eondition,  and  of  ascertaining 
whether  It  would  be  able,  by  proi>er  elTortr 
on  the  part  of  directors  and  stockholders;  te 
overcome  its  then  pending  embarrassmentr 
and  resume  business.  As  deponent  now  ree 
ollects,  at  the  first  conference  he  attended 
between  the  oflleers  of  the  bank,  the  com 
mlttee  of  directors,  and  Flannagan,  the  mem- 
bers of  the  committee  were  decidedly  de- 
spondent, and  appeared  to  be  of  the  opinion 
that  it  was  useleto  for  the  bank  to  endeavor 
to  resume  business.  The  meeting  was  ad- 
journed, with  the  agreement  on  their  part  to 
meet  Flannagan  on  the  following  day,  and  In 
the  meantime  they  Were  to  continue  their 
investigation  into  the  affairs  of  the  bank. 
When  the  parties  met  again  the  following 
day,  the  committee,  consisting  of  Wheatley, 
Glover,  and  Dodson,  appeared  to  be  in  a 
very  much  more  hopeful  frame  of  mind, 
and  each  stated  to  Plannagan  and  deponent 
that  the  affairs  of  the  bank  were  in  a  very 
much  better  condition  than  they  had  hoped 
to  find  them,  and  that  a  more  thorough 
investigation  of  its  assets  and  tiabllltles 
had  satisfied  them,  by  securing  the  neces- 
sary financial  aid  at  that  time,  the  bank 
would  be  able  to  resume  business,  finally 
work  eat  its  embarrassments,  pay  all  of  its 
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debts,  and  saye  something  for  the  stock- 
holders. This  statement  was  strongly  con- 
firmed by  the  president,  cashier,  and  assist* 
ant  calmer  of  the  bank.  Yarlons  confer^ 
ences  were  held  with  said  committee  and 
officers  by  Flannagan,  at  most  of  which  de- 
ponent was  present  He  cannot  state  what 
actual  exaihination  was  made  of  the  books 
and  papers  of  the  bank  by  Flannagan,  as 
he  was  not  present  on  every  occasion  when 
Flannagan  was  conferring  with  the  parties 
before  named.  Deponent  himself  made  no 
investigation  of  said  books  and  papers,  nor 
was  he  requested  so  to  do  by  either  party. 
Certain  statements,  however,  were  furnish- 
ed by  the  bank's  officers  to  Flannagan  as  to 
the  assets  and  liabilities  of  the  bank,  and 
varions  prepositions  were  submitted  with  ref- 
erence to  furnishing  additional  securities  to 
the  three  banks  represented  by  him,  in  or- 
der to  secure  for  the  Bank  of  Americus  the 
advance  of  funds  necessary  to  enable  it  to 
meet  its  most  pressing  UablUties,  and  re- 
sume business.  Deponent  conferred  and  ad- 
vised with  Flannagan  as  to  the  value  of 
the  securities  and  the  various  legal  ques- 
tions arising  in  the  transaction.  During  this 
negotiation,  neither  Hawkins,  the  president, 
nor  any  one  of  the  committee  of  the  direct- 
on,  seemed  to  have  any  personal  knowl- 
edge of  the  actual  condition  of  the  bank's 
affairs.  Their  entire  information  as  to  its 
financial  status  appeared  to  be  derived  from 
the  cashier  and  assistant  cashier.  EUtwldns 
stated  that  for  many  months  prior  to  the 
bank's  suspension,  he  had  no  actual  control 
of  its  aflEairs,  although  being  the  nominal 
president;  and  the  three  members  of  the 
committee  stated  that  while  they  were  di- 
rectors, they  had  not  exercised  any  active 
and  personal  supervision  of  the  bank,  and 
that  it  had  been  practically  carried  on  and 
controlled  by  the  cashier  and  assistant  for 
a  year  or  more  before  the  appointment  of 
the  temporary  receiver.  At  all  interviews 
at  which  deponent  was  present  Flannagan 
appeared  to  be  entirely  willing  to  furnish 
the  bank  the  necessary  financial  aid  from 
the  banks  represented  by  him,  provided  the 
same  could  be  reasonably  secured,  and 
,would  result  in  enabling  the  bank  to  resume 
business,  and  work  out  its  existing  embar- 
rassments. He  did  not  urge  upon  said  par- 
ties the  execution  of  the  plan  finally  adopt- 
ed and  now  complained  of.  On  the  other 
hand,  after  the  interview  of  the  first  day, 
the  officers  of  the  bank  and  the  members  of 
the  committee  seem  to  be  confident  that  if 
they  could  secure  the  desired  financial  as- 
sistance from  the  blanks  represented  by  Flan- 
nagan, it  would  be  of  Immense  benefit  to 
the  Bank  of  Americus,  and  would  result 
not  only  in  enabling  it  to  resume,  but  to 
successfully  overcH>me  its  pending  difficul- 
ties, and  not  only  to  pay  its  debts,  but  also 
to  save  something  from  the  wreck  for  the 
stockholders;  and  to  that  end  they  repeat- 
edly and  earnestly,  in  deponent's  presence, 


insisted  that  Flannagan  should  have  said 
banks  furnish  the  funds  desired.  What  had 
passed  between  the  parties  prior  to  this 
visit  of  Flannagan  is  contained  in  certain 
epistolary  and  telegraplilc  correspondence, 
and  about  this  deponent  has  no  personal 
knowledge.  The  result  of  the  negotiation 
was  that^  Flannagan  returned  to  New  York 
without  deciding  upon  the  propositions  sub- 
mitted, but  agreeing  to  report  all  the  facts 
to  the  banks  represented  by  him,  and,  after 
conferring  with  them,  to  advise  the  Bank 
of  Americus  of  the  result  Certain  corres- 
pondence then  took  place  by  wire  and  let^ 
ter,  until  March  4,  1893,  when  deponent  re- 
ceived the  letter  before  set  out  a  copy  of 
which  was  sent  at  the  same  time  by  Flan- 
nagan to  the  conmiittee  in  Americus.  Act- 
ing on  the  directions  therein  contained,  de- 
ponent entered  into  negotiation  with  said 
committee  and  the  officers  of  the  bank  upon 
the  line  therein  indicated.  What  transpired 
through  said  negotiations  was  with  depo- 
nent alone,  except  as  appears  from  the  daily 
telegraphic  correspondence  between  himself 
and  Flannagan  and  the  committee  and  assist- 
ant cashier  in  Americus  with  the  cashier, 
who  was  in  New  York  during  the  negotia- 
tion. The  transaction,  as  completed,  which 
resulted  in,  the  trust  deed,  was  nearly  exact- 
ly as  outlined  and  required  by  the  Flanna- 
gan letter,  which  was  constantly  referred 
to  during  the  entire  negotiation.  It  is  not 
true  that  the  entire  assets  of  the  bank  were 
submitted  to  deponent  or  to  Flannagan,  or 
both  of  them,  from  which  to  select  the  se»' 
curities  desired.  On  the  contrary,  said  com- 
mittee and  officers  submitted  to  Flannagan 
and  d^>onent  certain  securities  which  w&cfi 
valued  by  them  to  secure  the  new  advance 
of  money;  and  both  deponent  and-  Flanna- 
gan examined  said  Vat  of  securities,  and  con- 
ferred with  other  parties  as  to  their  prob- 
able market  value,  and  simply  finally  accept- 
ed such  as  were  offered  upon  the  statement 
of  the  committee  and  officers  that  the  same 
was  the  very  best  that  could  be  done  by 
the  bank.  It  was  distinctly  understood  be- 
tween the  members  of  the  committee,  the 
assistant  cashier,  and  the  president  that 
while  the  three  banks  named  were  to  ad- 
vance the  Bank  of  Americus  $00,000,  one- 
third  of  the  same  was  not  to  be  drawn  for, 
but  was  to  remain  as  a  standing  balance  to 
the  credit  of  the  Bank  of  Americus  with  the 
three  banks  named,  in  proportion  to  such 
advance.  It  is  not  true  that  the  full  amount 
of  $60,000  named  in  the  deed  was  to  be 
paid  over  in  cash  to  the  Bank  of  Aifiericus, 
and  that  such  was  the  condition  upon  which 
the  deed  was  to  be  executed.  Deponent  re- 
peatedly and  in  the  strongest  and  most  un- 
equivocal terms  called  the  attention  of  the 
members  of  the  committee,  the  president 
and  assistant  cashier  to  the  fact  that  under 
the  terms  of  the  letter,  while  they  were  nom- 
inally to  receive  $60,000,  the  provision  as  to 
the  standing  cash  balance  made  the  advance 
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only  tbe  aetual  arnoont  of  |40,000;  and  de- 
ponent went  00  far  as  to  advise  said  par- 
ties that  tb«j  could  not  hope  successf nlly  to 
.resume  their  banking  operations  with  the 
$40,000  expected  from  the  transaction.  It 
was  replied  by  them  that  the  cash  balances 
required  were  only  such  as  were  customary 
In  banking  business,  and  that  since  the  sus- 
pension of  the  bank  about  $ld>000  had  been 
realized  from  the  collections  made  by  the 
temporary  receiver,  and  that  the  bank  had 
various  other  assets  not  covered  by  the 
deed  of  trust,  from  which  additional 
amounts  could  be  drawn,  and  that  with  the 
$40,000  actually  to  be  advanced  they  ex- 
pected to  be  able  successfully  to  resume 
business,  and  work  out  of  their  difficulties. 
The  other  changes  made  In  the  transaction 
were  with  reference  to  certain  details  which 
are  not  now  complained  of,  and  which  were 
mutually  agreed  upon  by  the  parties  at  in- 
terest BeaUzlng  the  Importance  of  the 
transaction,  and  being  all  the  while  of  the 
opinion  that  It  was  neither  to  the  Interest 
of  his  clients  nor  of  the  stockholders  of  the 
bank  that  the  transaction  should  be  con- 
summated, deponent  proceeded  throughout 
with  the  utmost  deliberation,  giving  the  par- 
ties ample  time  from  day  to  day  to  examine 
and  consider  the  matter  in  aU  of  its  bear- 
ings, and  never  for  one  moment,  urging  or 
advising  that  the  transaction  as  finally  made 
should  be  entered  into.  He  was  particular 
to  deal  with  the  parties  representing  the 
bank  with  the  utmost  frankness,  stating  In 
explicit  terms  every  feature  of  the  transac- 
tion In  all  >  of  Its  bearings,  so  that  there 
oould  be  neltlier  mistake  nor  misapprehen- 
sion on  the  part  of  any  person  Interested. 
From  Information  derived  from  convecsa- 
tion  had  with  the  officers  of  the  bank  and 
the  members  of  Its  board  ot  directors,  de- 
ponent is  satisfied  that  Flannagan,  as  trus- 
tee, and  the  three  banks  represented  by  him 
in  the  transaction,  have  in  evtfy  req;>ect  and 
detail  carried  out  In  the  utmost  good  faith 
their  entire  agreement  with  the  Bank  of 
Ameilcas,  and  never  heard  of  any  oom- 
plalnt  to  the  contrary  until  the  suit  of  In- 
gram et  aL  was  Instituted. 

The  assignments  of  error  in  the  bill  oC  eK- 
cations  are  as  follows:  (1)  Plaintiffs  demur- 
red to  the  answers  made,  and  objected  to 
their  Introductlcm  in  evidence  Cthey  having 
been  sworn  to),  as  well  as  to  the  Flannagan 
letter  of  March  4,  1886.  The  grounds  of  de- 
murrer and  objection  were  that  it  was  sought 
to  vary  the  terms  of  a  written  contract  (the 
trust  deed)  by  oral  testtoumy,  and  no  reason 
was  shown  why  the  tenns  and  conditions  set 
forth  in  the  answers  and  the  letter  were  left 
out  of  the  deed;  that  the  deed  is  in  no  wise 
ambiguous;  that  It  was  sought  to  Introduce 
in  this  case  statements  of  certain  terms  and 
conditions  by  a  stranger  to  this  litigation,  to 
wit,  W.  W.  Flannagan,  president  (he  having 
sigaed  the  letter  as  such),  and  such  state- 
ments were  IxrelcvaQt;  that  sneh  statements 


were  made  long  prior  to  the  execution  of  the 
deed,  and  whatever  may  have  transpired  be- 
tween the  bank  and  the  trustee  or  beneficia- 
ries was  merged  into  the  deed  by  which  the 
litigation  was  finally  consummated.  Plain- 
tilts  objected  to  the  aflldavlt  of  Miller  for  the 
same  reasons^  and  because  it  was  irrelevant, 
and  the  greater  portion  of  It  tended  to  vary 
the  tamur  of  the  deed.  The  demurrer  and  ob- 
jections were  overruled.  <^)  Plaintiffs  ob- 
jected to  the  hitrodnctlon  In  evidence  of  the 
consent  order  of  March  11,  1883,  previously 
set  out,  and  the  ofcdeetion  was  overruled.  The 
gnrands  ctf  objectkm  were  that  the  order  was 
Imelevant  and  immaterial,  and  interveners, 
not  being  parties  when  it  was  passed,  were 
not  bound  by  it;  anjd  that  the  court  had  no 
autiioilty  to  allow  the  directors  of  the  bank, 
after  the  filing  of  a  bill  and  the  appointment 
of  a  receiver,  to  make  a  deed  of  trust  or  con- 
veyance of  any  Und  which  would  tend  to  give 
one  creditor  preference  over  another,  inter- 
veners not  being  parties  to  the  original  peti- 
tion at  that  time.  (3)  Defendants  Introduced 
a  number  of  letters  and  telegrams  from  va- 
rtons  officers  and  directors  of  the  Bank  of 
Americus  to  Flannagan  and  officers  of  the 
time  banks  he  represented  in  the  negotia- 
tions In  question,  bearing  various  dates  from 
December  2,  1882,  to  May  28,  1883,  and  re- 
lating to  the  condition  and  affairs  of  the 
Bank  of  Americus,  and  to  sundry  details  con- 
nected, with  the  negotiations  referred  to. 
These  were  objected  to  by  plaintiffs  as  ir- 
relevant and  immaterial,  but  the  objection 
was  overruled.  (4)  Defaidants  offered  in  evi- 
dence the  minutes  of  the  board  of  directors  of 
the  bank  of  Januair  2,  1883.  Plaintiffs  ob- 
jected that  the  books  had  not  been  identified 
BB  the  minutes  kept  by  the  bank.  Defend- 
ants' comsel  called  attention  to  the  fact  that 
the  books  were  brought  to  court  under  an 
order  at  plaintiffs'  request,  and  were  produced 
by  the  receiver.  The  plaintiffs  further  object- 
ed that  the  resolutions  on  the  minutes  were 
irrelevant  and  inunatortal,  and  that  defend- 
ants had  failed  to  show  that  Flannagan,  trus- 
tee, or  the  three  banks  named  in  the  deed, 
had  any  knowledge  or  notice  of  the  resolutions 
prior  to  its  execution.  The  objections  were 
overruled.  Defendants  then  offered  the  min- 
utes kept  by  the  board  of  directors  of  the 
bank  of  a  meeting  held  March  13,  1883,  to 
which  plaintiffs  objected— First,  that  the  book 
had  not  been  Identified  as  minutes  of  the 
bank;  second,  that  It  did  not  appear  that  the 
minutes  had  ever  been  confirmed  or  approved 
by  the  board  of  directors;  third,  that  they 
were  incomplete,  inasmuch  as  they  referred 
to  the  letter  of  March  4,  1883,  which  was  not 
recorded  on  the  book  (the  resolution  directing 
the  secretary  to  carefully  file  away  and  pre- 
serve for  further  reference  the  copy  letter 
from  Flannagan  to  Miller,  mentioned  In  reso- 
lutions just  adopted  by  the  board),  and  the 
minutes  showing  that  a  deed  was  directed  to 
be  made  in  accordance  with  said  letter,  with 
some  changes,  but  not  stating  wherehi  chan- 
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ged;  and,  foBrth,  that  the  board  of  dhrectoro 
had  no  authority  to  authorize  the  ezecntion  of 
a  deed  to  the  bank's  assets  so  as  to  affect  In- 
terveners* rights  during  the  pendency  of  the 
petition  of  Cooper  et  al.,  and  while  Dodson 
was  temporary  receiver,  Interveners  not  then 
being  parties  to  the  petition,  nor  consenting 
thweto.  The  objections  were  overruled.  It  Is 
noted  by  the  Judge  that  complainants  and  re- 
spondents had  both  asked  the  court  to  hare 
the  receiver  produce  all  the  books  and  pa- 
pers of  the  bank,  to  be  used  by  either  side 
if  desired;  and  the  court  had  so  ordered.  The 
receiver  stated  that  he  would  have  the  books 
at  the  hearing.  The  hearing  was  continued, 
and  the  receiver  left  the  books  with  the 
clerk;  and  when  respondent  called  for  the 
minutes  of  the  bank  the  book  admitted  by  the 
court  was  brought  into  court  by  the  clerk,  and 
no  objection  was  made  that  it  was  not  the 
same  book  that  the  receiver  had  so  produced 
and  left  with  the  derk.  After  the  objections 
were  overruled,  complahiants  Introduced  in 
evidence  several  parts  of  the  same  book  of 
minutes.  (5)  Error  in  refusing  the  injunction 
and  relief  prayed,  for  the  following  reasons: 
First  The  evidence  and  pleading  established 
the  insolvency  of  the  bank  at  the  time  of  the 
execution  of  the  deed,  and  notice  of  such  in- 
solvency to  Flannagan  as  trustee,  or  reason- 
able grounds  to  suspect  the  same;  the  deed 
being  to  secure  present  advances  and  past  in- 
debtedness, and  not  for  the  benefit  of  all  the 
creditors  and  stockholders  of  the  bank.  Sec- 
ond. No  valid  deed  could  be  made  while  the 
petition  of  Cooper  et  al.  was  pending,  and  a 
receiver  in  charge  of  the  assets  of  the  bank* 
especially  none  to  secure  past  indebtedness 
under  such  circumstances,  thereby  preferring 
certain  creditors.  Third.  Evidence  shows  the 
bank  to  have  been  insolvent  and  to  have 
suspended  business  prior  to  the  making  of 
the  deed,  which  fact  was  known  to  the  trus- 
tee and  beneficiaries.  Fourth.  Deed  void  for 
usury,  as  alleged  In  the  interveners*  peti- 
tion; and,  if  not  so  void,  the  consideration  had 
failed  to  the  extent  of  the  sum  unadvanced* 
Fifth.  Under  the  evidence,  the  deed  is  an  as- 
signment, and  as  such  is  void  for  want  of  a 
list  of  creditors  and  schedule  of  property  at- 
tached to  it.  Sixth.  The  beneficiaries  there- 
under are  nonresidents,  and  without  the  Juris- 
diction of  the  court  except  in  this  proceeding; 
''and,  should  the  Jury  decide  plaintiffs  in  error 
have  equity  in  their  petition,  they  would  be 
remediless  without  proper  protection  from  a 
court  of  equity,  and  would  save  a  multiplicity 
of  suits;  but,  on  the  other  hand,  if  their  relief 
prayed  for  be  granted,  the  rights  and  equities 
of  all  parties  at  Interest  would  be  preserved.** 

R.  L.  Majmard  and  W.  P.  Wallls,  for  plain- 
tiffs in  error.  Bacon  &  Miller  and  W.  M. 
Hawkes,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(99  0fl.  260) 
HOLTON  V.  HOKTON  et  at 
(Supreme  Court  of  Georgia.     Joly  18,  1896.) 

ABMINIBTBATION   or    E8T1.TB^A88BTS--CaN0BLLA.- 

•noTX  OF  Deed. 

1.  An  adnHnlstrator  is  under  no  duty  of  ad- 
ministerlDg  as  a  portion  of  his  intestate^s  estate 
property  which  did  not  belong  to  the  latter. 

2.  The  verdict,  upon  the  substantial  merits 
of  the  case,  was  manifestly  right,  and  therefore 
should  not  be  set  eside,.eveB  if  the  charge  of  the 
court  was  not  in  all  respects  accurate  and  cor- 
rect 

(Syllabus  by  the  Ck>urt) 

Error  from  superior  court,  Appling  coun- 
ty; J.  L.  Sweat,  Judge. 

The  following  is  the  official  report: 
This  suit  was  brought  by  T.  L.  Holton 
against  G.  J.  Holton  and  Quitman  Holton  to 
cancel  a  deed,  and  to  obtain  a  decree  vesting 
In  plaintiff  the  Utle  to  lot  129  in  the  Second 
district  of  Appling  county.  There  was  a 
verdict  for  defendants,  and  plaintiff's  mo- 
tion for  a  new  trial  was  overruled,  and  he 
brings  error.    Affirided. 

It  appears  from  the  evidence  that  J.  R. 
Holton  entered  upon  the  land  as  a  squatty, 
and  without  any  title,  in  1867  or  1868.  He 
built  thereon  a  dwelling,  crib,  smokehouse, 
etc.,  and  remained  In  possession  until  his 
deattf,  in  1873.  While  so  in  possession,  he 
stated  that  he  had  no  title  to  the  land,  but 
that  he  was  going  to  work  on  it,  and,  if  the 
owner  ever  came,  he  (Holton)  would  buy  it; 
and,  if  the  owner  was  a  gentleman,  he 
would  not  ask  taiore  than  the  original  value 
for  it,  and,  if  not,  he  could  but  pay  for  the 
improrements.  Holton  left  a  will  dated 
August  20,  1872,  wherein  he  directed  that  all 
his  property,  after  payment  of  his  debts,  be 
divided  between  his  wife  and  his  son,  the 
plaintiff;  the  half  devised  to  hia  wife  to  be 
hers  for  life,  and  at  her  death  to  become  the 
sole  property  of  the  plaintiff.  The  will  does 
not  identify  any  particular  property  as  be- 
longing to  the  testator.  On  April  7,  1873, 
defendant  Q.  J.  Holton  qualified  as  executor 
of  this  will,  and  subsequently  became  guard- 
Ian  for  the  plaintiff,  who  was  a  mindr.  His 
mother  died  in  1886  or  1886,  and  he  became 
of  age  on  Februaiy  9^  1888.  In  April  there- 
after a  settlement  was  had  between  him  and 
G.  J.  Holton,  as  his  guardian,  in  which  said 
guardian  turned  over  to  him  land  lot  110  in 
the  Second  district  of  Appling  county,  87 
head  of  cattle,  and  976.56,  for  which  plain- 
tiff receipted  in  full,  entire,  and  complete 
satisfaction  of  all  demands  against  Holton 
as  his  guardian.  It  further  appears  that  the 
land  now  in  question,  lot  128,  was  not  ap- 
praised as  a  part  ol  J.  R.  Helton's  estate, 
and  was  not  taken  charge  of  by  G.  J.  Hol- 
ton as  executor.  Plaintiff,  with  hia  mother, 
remained  upon  the  land  a  short  time  after 
the  death  of  his  father,  and  then  G.  J.  Hol- 
ton paid  the  widow  $26  for  her  possession, 
and  she,  with  the  plaintiff,  and  her  husband 
(she  having  remarried  a  month  or  two  pre* 
vioosly),  abandoned  poBaes8ion«  and  Q«  J. 


Ga.) 


HOLTON  fK  HOLTON. 


469 


Holton  entered,  and  has  remained  in  posses- 
Blon  ever  since.  In  evidence  appears  a 
chain  of  titles,  beginning  with  a  grant  from 
the  state,  to  the  land  in  dispute,  and  ending 
with  a  deed  from  one  Mason  to  O.  J.  Holton, 
dated  December  8, 1877,  reciting  a  consldera- 
clon  In  the  snm  of  $22.70.  Plaintiff  brought 
suit  in  ejectment  against  G.  J.  Holton  in 
September,  18S8,  for  this  land,  and  dismissed 
the  case  in  March*  1891.  The  present  action 
was  commenced  ii>  September,  1881. 

The  grounds  of  the  motion  for  a  new  trial 
are  that  the  verdict  is  contrary  to  law  and 
evidence,,  and  as  follows:  •  The  court  erred 
in  charging:  "That  the  title  to  land  in  this 
state  usually  consists  of  a  plat  and  grant 
from  the  state,  and  a  complete  chain  of  titles 
down  to  the  party  claiming  the  land.  There 
is  also  another  title  to  land,  which  is  called 
*title  by  prescription';  that  is,  where  a  party 
has  not  the  plat  and  gi*ant  fr<»n  the  state, 
and  a  complete  chain  of  title,  but  who  has 
bought  the  land,  talcing  a  deed  to  hknself ,  in 
good  faith,  believing  he  was  getting  a  good 
title,  and  under  such  claim  q£  title  enters 
upon  the  land,  taking  full  charge  and  con- 
trol of  the  same,  and  holding  such  continu- 
ous and  notorious  possession  for  a  period  of 
seven  years.  That  would  give  him  a  para- 
mount title,  which  would  enable  him  to  hold 
the  land  even  againsi  the  one' holding  the 
plat  and  grant  from  the  state  and  a  full 
chain  of  title,  which  the  court  has  explained 
to  you.  A  person  may  hold  actual  posses- 
sion of  land  under  a  bona  fide  right  to  it, 
and  continuing  in  that  possession  for  a  pe- 
riod of  twenty  yean  in  the  way  and  man- 
ner pointed  out  by  law,  having  a  good  right 
and  title  by  prescription  to  so  much  as  he 
may  have  in  actual  possession.  The  court 
charges  you  that  if  a  person  be  living  upon 
a  lot  of  land,  holding  a  claim  under  a  title 
of  right  of  possession  in  any  of  the  modes 
and  ways  which  the  court  has  explained  to 
you,  and  should  be  seised  and  possessed  of 
it.  It  should  constitute  a  part  of  his  estate 
to  b^  administered;  but  if  such  person  had 
entered  upon  the  land  as  a  squatter,  though 
he  may  have  built  him  a  home  and  lived  up- 
on it  any  number  of  years,  and  should  at 
the  time  of  entering  and  during  his  occu- 
pancy disclaim  any  title  or  ownership  or 
rigl(t  of  possession  to  the  land,  and  should 
die  while  living  upon  it,  the  court  charges 
you  that  within  the  true  meaning  of  the  law 
he  would  not  die  seised  and  possessed  of  the 
land,  and  it  would  not,  under  any  sense,  con- 
stitute any  part  of  his  estate,  or  be  ap- 
praised or  be  taken  charge  of  by  his  ad- 
ministrator or  his  executor."  Because  the 
court  erred  in  charging  the  Jury  as  follows: 
"The  court  instructs  you  that  it  is  a  rule  of 
law  that  one  who  is  simply  in  possession  of 
land  without  holding  a  title  or  right  or  claim 
of  possession  may  have  a  right  of  action 
against  a  mere  wrongdoer  or  trespasser;  but 
the  court  charges  you  that,  while  this  rule 
of  law  is  true,  It  has  no  implication  or  con- 


nection at  all  with  the  rules  in  favor  of  ad- 
ministrators.   As  to  the  rights  of  estate.  It 

•is  simply  a  rule  of  law  which  places  the 
party  in  possession  In  position  of  agent  for 
the  true  owner  as  against  a  mere  wrong- 
doer or  trespasser,  and,  as  the  court  has 
said,  has  no  application  beyond  that'* 

Because  the  court  erred  in  charging  the* 
Jury  as  follows:  '*If,  in  going  through  the. 
testtmony,  you  should  find  the  truth  to  be 
that  John  R.  H<^ton  entered  upon  this  lot  of 
land  in  possession  tmder  some  honest  claim 
of  right,  claiming  some  right  or  title  or  in- 
terest in  it  honestly  and  in  good  faith  as  his 
own,  the  court  chaiges  you  that  should  you 
find  that  to  be  true;  that,  although  this  lot 
of  land  may  not  have  been  appraised  and 
returned  by  the  appraisers,  or  exhibited  by 
the  eocecutor,  or  claimed  as  a  part  of  the  es- 
tate)  or  snbseqnently  claimed  by  him  as 
goaWUan  of  T.  L.  Hcdton*  If  you  find  that 
to  be  true,  and  that  nnder  the  instructions 
which  the  oomt  has  given  yoo  O.  O.  Holton 
was  not  fully  acquitted  and  discharged  from 
accounting  for  this  lot  of  land,  and  that  tt 
was  understood  at  the  time  that  tbe  receipt 
was  Signed  that  this  lot  of  land  was  not  to 
be  included  in  it,  or  the  ward  barred  by  it, 
the  court  (diarges  you  he  would  have  no  ti- 
tle, provided  yon  find  such  to  have  been  the 
claim;  and  if  yon  find  that  G.  J.  Holton,  as 
executor,  took  charge  of  this  lot  of  land  as 
the  property  of  the  estate,  and  after  he  bad 
bought  an  adverse  titles  and  under  that  took 
possession  and  claimed  it  as  his  own,  and 
against  the  right  and  estate  of  his  ward,  and 
not  holding  it  for  the  benefit  of  the  estate 
or  the  trust,  then  in  a  suit  upon  the  part  of 

^  T.  Li.  Holton,  as  in  this  case,  he  would  be 
entitled  to  recover  the  land  upon  the  pay- 
ment by  him  to  his  guardian  of  the  money 
paid  out  for  the  purchase  of  the  title,  with 
the  interest  thereon,  less  any  amount  of 
rents  and  profits.'*  Because  the  court  erred 
In  charging  the  jury  as  follows:  "If  you 
should  find  the  truth  to  be  that  John  K  Hol- 
ton simply  entered  upon  this  land  as  a  mere 
squatter,  without  any  right  or  title,  and  that 
he  continued  in  possession  up  to  the  time  he 
died,  without  having  any  title,  or  setting 
any  such  up,  the  court  charges  you  that  a 
mere  possession  without  a  deed,  he  living 
upon  the  land,  would  not  in  any  sense  make 
the  land  any  part  of  his  estate,  or  give  to 
the  beneficiaries  of  his  estate  any  right  or 
title  to  it '  If  you  find  that  to  be  true,  and 
find  that  subsequently  this  defendant,  G.  J. 
Holton,  bought  from  the  true  owner  a  title 
to  this  lot  of  land,  and  made  a  deed  of  gift 
to  his  son.  Quip  Holton,  if  you  find  this  to 
be  the  truth  of  the  matter  from  the  testi- 
mony, you  would  be  authorieed,  and  it  would 
be  your  duty,  to  return  a  verdict  in  favor 
of  the  defendant."  Because  the  court  erred 
in  charging.  Immediately  after  the  charge 
excepted  to  in  the  ground  last  above,  as  fol- 
lows: "If  you .  should  find  that  the  estate 
had  some  Interest  in  it  which  the  executor 
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was  boand  to  protect,  and  that  thla  descend- 
ed to  the  ward,  and  that  there  was  a  final 
settlement  between  them,  and  a  receipt  wa^. 
given  *with  a  full  knowledge  and  without 
fraud  or  concealment,  that  would  be  an  es- 
toppel, as  the  court  charged  you,  and  you 
would  be  authorized,  and  it  would  be  your 
'  duty,  in  that  erent,  to  find  for  the  defend- 
,  ants."  Because  the  court  erred  In  charging 
the  jury  as  follows:  ''Certain  documentary 
evidence  has  been  introduced,  which  you 
will  have  out  with  you,  and  which  you  will 
consider  in  connection  with  parol  evidence. 
You  will  have  a  certified  copy  of  the  estate 
of  John  R.  Holton,  and  also  a  final  receipt 
given  by  T.  L.  H<dton  to  G.  J.  Holton,  and 
you  will  also  bear  in  mind  the  items  taken 
from  the  record*  and  arrive  at  your  verdict 
under  the  rules  of  law  and  under  the  ixistmc- 
tions  given  by  the  court"  Because  the  court 
erred  in  failing  to  charge  the  jury  the  law 
applying  to  settlem^its  between  guardian 
and  ward  as  prescribed  in  section  1847  of  the 
Code  of  1882,  although  not  requested  so  to 
charge.  Because  the  charge  of  the  court 
was  misleading,  and  was  more  favorable  to 
the  defendants  than  to  the  plaintiff.  Be- 
cause the  court  fkiled  to  charge  the  jury  the 
law  applicable  to  the  facts  and  issues  of  the 
case.  Because  the  court  erred  in  failing  to 
charge  the  law  governing  all  the  issues  made* 
by  the  pleadings  and  evidence  in  the  case. 

E.  P.  Padgett  and  E.  D.  Graham,  for  plain- 
tiff in  error.  G.  J.  Holton  &  Son  and  Atkin- 
son &  Dunwody,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

ATEINBON,  J.,  providentially  absent,  and 
not  presiding. 

(97  Oa.  126) 

SIBLET  et  al.  v.  AMERICAN  EXCH.  NAT. 

BANK. 
(Supreme  Court  of  Georgia.     July  15,  1895.) 

DBP0BITI099— RATiriOJLTION— EvipSNOB— BCRDBir 

or  Pboop-^Nbootiablb  Instbumbnts— Notxob 
OF  Photest— Who  Entitled  to. 

1.  Where  documents  are  attached  to  interrog- 
atories for  the  purpose  of  proving  their  execu- 
tion, the  party  at  whose  instance  the  answers 
thereto  are  out  in  evidence  is  not  bound  to  of- 
fer also  such  documents;    and  it  is  improper 

?ractice  for  the  court  to  require  liim  to  do  so. 
f,  however,  any  portion  of  the  answers  read 
by  such  party,  are  unintelligible  without  the 
documents  or  a  part  of  theqi»  the  court  may  re- 
quire the  party  reading  the  answers  to  offer  also 
the  documents,  or  such  part  of  them  as  may  be 
necessary  to  the  understanding  of  the  answers, 
upon  penalty,  in  case  of  refusal,  of  excluding 
those  answers  to  the  understanding  of  which 
such  documents  are  necessary. 

2.  Where,  in  the  trial  of  an  action,  the  liabili- 
ty of  a  partner  for  a  debt  incurred  by  a  co- 
partner in  the  firm  name  for  the  account  of  a 
third  person  depends  upon  the  ratification  of 
the  unauthorized  act  of  such  co-partner  by  the 
partner  sought  to  be  charged,  the  burden  of 
proof  is  upon  the  plaintiff  to  establish  the  fact 
of  ratification  by  a  preponderance  of  the  testi- 
mony; and  a  written  request  to  that  effect 
Bhould  have  been  given. 


3.  Actual  knowledge  of  the  character  of  such 
a  debt,  and  of  the  drcumstances  under  which  it 
was  incurred,  are  not  necessary  to  bind  by  a 
subsequent  ratification  the  partner  sought  to  be 
charged.  If  he  ratify  the  unauthorized  act  of 
his  co-partner,  and  assume  personally  to  pay 
the  same,  with  notice  of  such  facts  only  as 
would  put  a  reasonably  prudent  man  upon  la- 
quiry,  he  is  thereby  charged  with  knowledge  of 
all  such  facts  as  he  might  have  discovered  if 
inquiry  had  t>een  pressed  with  due  diligence; 
and  hence  a  request  to  charge,  which  makes  ac- 
tual knowledge  the  test  of  the  binding  force  of 
such  ratification,  leaving  entirely  out  of  con- 
sideration the  effect  of  such  constructive  knowl- 
edge as  might  have  been  acquired  by  inquiry, 
was  properly  refused  by  the  court 

4.  All  persons  liable  as  indorsers  upon  a  note 
or  bill  of  exchange,  as  distinguished  from  mere 
sureties  by  indorsement,  if  the  paper  indorsed 
be  payable,  or  intended  to  be  negotiated,  at  a 
chartered  bank,  are  entitled  to  protest  and  no- 
tice of  nonpayment.  A  person  who  merely 
writes  his  name  on  the  back  of  such  a  paper 
to  guaranty  its  payment,  but  whose  indorse- 
ment is  neither  essential  to  nor  proper  in  the 
due  transmission  of  title  in  the  course  of  neg^ 
tiation,  is  a  surety  only,  and  is  not  entitled  to 
notice  as  an  indorser. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Rielmumd;  W. 
P.  Eve,  Judge. 

An  action  by  the  American  Exchange  Na- 
tional Bank  against  R.  P.  &  G.  T.  Sibley  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants Sibley  bring  error.    Reversed. 

J.  R.  Lamar,  for  plaintiffs  in  error.  Jos.  B. 
&  Bryan  Cummlng,  for  defendant  in  error. 

ATKINSON,  J.  The  phiintiff,  the  Ameri- 
can Exchange  National  Bank,  brought  suit 
against  the  Georgia  Consti-uction  &  Invest- 
ment Company,  a  Georgia  corporation,  as 
maker,  and  Alden  Howell,  D.  S.  Boyd,  W. 
H.  Penland,  G.  W.  Susong,  Robert  P.  Sibley, 
and  Robert  P.  Sibley  and  G.  T.  Sibley  (co- 
partners, under  the  firm  name  of  R.  P.  &  G. 
T.  Sibley),  upon  a  promissory  note,  of  which 
the  following  is  a  copy:  '*^,000.00.  Au- 
gusta, Ga.,  August  15th,  1888.  On  Decem- 
ber Ist,  after  date,  we  promise  to  pay  to  the 
order  of  W.  H.  Penland  five  thousand  dol- 
lars, at  American  Exchange  National  Bank, 
New  York.  Value  received.  $10,000  first 
mortgage  bonds  Carolina,  KnoxviUe  ft 
Western  Railway  as  collateral  security. 
[Signed]  Georgia  Construction  &  Invest- 
ment Co.,  by  R.  P.  Sibley,  President"  In- 
dorsed: '*Alden  Howell.  D.  S.  Boyd.  W. 
H.  Penland.  G.  W.  Susong.  Robert  P.  Sib- 
ley. R.  P.  &  G.  T.  Sibley."  To  this  action, 
R.  P.  and  G.  T.  Sibley,  in  their  capacity  as 
co-partners,  acting  through  G.  T.  Sibley  up- 
on behalf  cf  said  partnership,  and  as  well 
upon  his  own  behalf,  made  answer  and 
pleaded  as  follows:  (1)  The  general  issue. 
(2)  That  the  indorsement  sued  on  was  not 
the  act  and  deed  of  the  partnersliip;  that 
the  indorsement  was  placed  thereon  by  R. 
P.  Sibley,  one  of  the  members  of  the  firm, 
without  the  knowledge  or  consent  of  G.  T. 
Sibley,  the  other  member  of  the  firm;  that 
the  film  did  not  receive  any  of  the  benefit 
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of  said  note,  or  use  the  pioceeds  thereof; 
that  the  Indorsement  was  an  accommoda- 
tion Indorsement,  solely  for  the  benefit  of 
the  maker  of  said  note;  and  that  the  plain- 
tiff discounted  the  same  with  the  fnll  knowl- 
edge that  said  indorsement  of  R.  P.  &  G.  T. 
Sibley  was  an  accommodation  IndorsemMit; 
and  that  the  same  was  placed  thereon  with- 
out the  knowledge  or  consent  of  G.  T.  Sib- 
ley, the  other  member  of  said  firm.  Defend- 
ants farther  show  that  said  G.  T.  Sibley  has 
never  ratified  or  acquiesced  In  the  said  In- 
dorsement, and,  as  soon  as  he  learned  of  the 
fact,  repudiated  the  same,  and  so  the  d^end- 
ants  say  that  neither  the  said  G.  T.  Sibley 
nor  said  firm  Is  liable  upon  the  note. 

Upon  the  trial  of  the  case,  the  plaintiff  in- 
troduced the  note  sued  on,  and  dosed.  The 
defendants  Introduced  and  read  in  evidence 
certain  depositions  of  Dumont  Clark,  who 
testified  that  he  is,  and  was  In  August,  18S8^ 
the  vice  president  of  the  American  Ex- 
change National  Bank  of  New  York  City, 
the  plaintiff  in  this  case;  that  his  bank  dis- 
counted the  note  for  $5,000,  made  by  the 
Georgia  Construction  &  Investment  Com- 
pany, and  indorsed,  among  others,  by  the 
firm  of  R.  P.  &  G.  T.  -Sibley;  that  the  bank 
refused  to  discount  the  note  unless  It  was 
first  indorsed  by  the  firm  of  R.  P.  &  G.  T. 
Sibley,  and  passed  through  their  regular  ac- 
count; that  he  knew  this  indorsement  was 
f;or  accommodation,  and  that  G.  T.  Sibley 
was  Ignorant  of  it  at  the  time;  that  B.  P. 
Sibley  actually  indorsed  the  note,  and  as- 
sured him  he  would  acquaint  his  brother 
with  the  fact  of  indorsement  as  soon  as  he 
returned  to  Augusta,  and  would  procure  his 
brother's  ratification  of  the  act  The  pro- 
ceeds of  the  note  were  placed  to  the  credit 
of  R.  P.  &  G.  T.  Sibley,  and  were  drawn  out 
by  them  in  September  and  October,  1888. 
The  checks  upon  which  the  money  was  paid 
have  been  canceled  and  returned  to  the  mak- 
er, and  it  is  impossible  to  tell  by  which 
member  of  the  firm  they  were  signed.  "On 
August  24,  1883,  immediately  after  the  dis- 
counting of  the  note,  we  mailed  to  the  firm 
of  R.  P.  &  G.  T.  Sibley  the  usual  notice  of 
the  discounting  of  the  note  In  suit  On  or 
about  the  last  days  of  August,  September, 
and  October,  1888,  we  sent  the  firm,  by 
mail,  the  usual  statement  of  their  account 
with  us,  showing  all  transactions  betweoi 
us  and  them  during  these  months,  and  the 
balance  to  their  credit  at  the  end  of  each 
month."  The  statements  referred  to  were 
attached  to  the  depositions.  In  answer  to 
each  of  the  statements,  the  bank  received  a 
letter  from  the  firm,  which  was  written  on  a 
printed  blank  form,  admitting  the  correct- 
ness of  the  statements.  Those  letters  are 
annexed  to  the  depositions.  Witness  testi- 
fled  that  he  knew  the  handwriting  of  each 
member  of  the  firm;  that  one  of  the  letters 
was  signed  by  R.  P.  Sibley,  and  the  other 
two  by  G.  T.  Sibley.  On  or  about  December 
U,  1888»  the  bank  received  another  letter. 


in  the  handwriting,  of  and  signed  by  G:  T. 
Sibley,  and,  except  as  indicated  in  the  letters 
above  referred  to^  the  bank  had  received 
from  G.  T.  Sibley  no  express  ratification  of 
the  Indorsement  Witness  cannot  recollect 
whether  be  knew  at  the  time  of  the  dis- 
counting of  the  note  sued  on  that  R.  P.  Sih- 
ley  was  presiaent  of  the  Georgia  Ocmstruc* 
tion  &  Investment  Company.  He  is  quite 
sure  the  bank  had  no  connection  with  that 
company  prior  to  the  discounting  of  the 
note  in  suit  but  at  this  date  he  cannot  speak 
positively.  To  the  note  discounted,  there 
was  attached  $10,000  of  first  mortgage  bonds 
of  the  Carolina,  Kboxville  &  Western  Rail- 
way Company,  as  collateral  security.  The 
bank  supposed  that  these  bonds  belonged  to 
the  Ctoorgia  Constroctlon  ft  Investment 
Company.  The/' bank  discounted  the  note 
upon  the  credit  of  the  Indocsonents  and  the 
bonds  deposited  as  collateral  security,  and 
knew  nothing  further  about  the  matter;  nor 
did  the  bank  know  anything  about  the  rela- 
tion between  the  defendant  company  and 
the  Carolina,  Knoxville  A  Western  Railway 
Company.  At  the  time  the  note  was  offer- 
ed for  discount,  there  were  on  it  as  Indorsers 
the  names  of  Alden  Howdl,  D.  S.  Boyd,  W. 
H.  Penland,  G.  W.  Susong,  R.  P.  Sibley,  and 
R.  P.  ft  G.  T.  Sibley.  Witness  knew  only 
the  SlUeys.  The  Indorsement. of  R.  P.  ft  G. 
T.  Sibley  was  not  on  the  note  when  first 
offered  for  discount,  but  was  subsequently 
afOxed.  Wltpess  knew  In  a  general  way 
that  the  note  was  tor  accommodation,  but 
did  not  know  for  whoM  benefit  it  was  dis- 
counted, or  what  disposition  was  made  of 
the  proceeds.  R.  P.  Sibley  had  talked  with 
him  about  the  defendant  company,  and  had 
asked  him  to  discount  its  notes  upon  the 
pledge  of  the  bonds  of  t^e  Carolina,  Knox- 
vQle  ft  Western  Railway  Company,  as  col- 
lateral security.  Witness  emi^iatically  re- 
fused to  do  so,  unless  the  notes  were  satis* 
factorily  indorsed*  Witness  did  not  agree 
to  discount  this  note  before  the  name  of  R. 
P.  ft  G.  T.  Sibley  was  Indorsed  upon  it  On 
the  contrary,  the  bank  ei^reesly  refused  to 
discount  it  In  consequence  of  such  refusal, 
the  note  was  then  indorsed  by  them,  and,  on 
the  additional  security  of  this  indorsement 
the  bank  discounted  it  The  bonds  pledged 
as  collateral  security  came  to  the  bank  from 
R.  P.  ft  G.  T.  Sibley.  Witness  did  not  know 
where  they  obtained  them;  has  no  recollec- 
tion of  any  special  deposit  of  such  bonds; 
and  did  not  think  the  bank  had  any  such  de- 
posit but  cannot  swear  positively  at  this 
date.  Witness  did  not  know  that  the  Geor- 
gia Construction  ft  Investment  Company 
WBB  interested  in  the  building  of  the  Caro- 
lina, Knoxville  ft  Western  Railway.  The 
three  letters  from  R.  P.  ft  G.  T.  Sibley  to 
the  bank,  referred  to  in  the  testimony  of 
Clark,  were  In  form  and  substance  as  fol- 
lows, save  only  the  variations  in  the  dates 
and  the  sums  represented  In  the  several 
statements:    *To  American  Exchange  Na- 
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tlonal  Bank,  New  York: .  Your  accoant  ren- 
dered to  AugQst  31st,  1888,  showlBg  a  bal- 
ance of  $6,325.02  due  us,  agrees  with  our 
books,  with  the  following  exceptions  [which 
it  is  immaterial  to  here  set  out].  Respect- 
fuUy,  R.  P.  &  G.  T.  Sibley."  The  Indivld- 
nal  letter  from  O.  T.  Sibley  to  the  bank, 
above  referred  to,  is  as  follows:  "American 
Exchange  National  Bank,  New  York.  I 
hare  bought  out  the  interest  of  R.  P.  Sibley 
in  the  firm  of  R.  P.  &  Q.  T.  Sibley, 
iftid  win  continue  the  business  in  all  of  its 
branches.  The  notes  of  R.  P.  &  6.  T.  Sib- 
ley that  you  bold  will  be  paid  by.  me,  as 
I  have  assumed  the  liabilities  of  R.  P.  &  G. 
T.  Sibley.  Hope  to  remit  you  soon  for  bal- 
ance due  on  demand  note  of  October  15tili. 
Yours  truly,  G.  T.  Sibley."  The  defendants 
likewise  introduced  a  biU  dC  sale  from  Rob- 
ert P.  to  Grlgsby  T.  Sibley,  by  which  the 
former  conreyed  to  the  latter  all  his  inter- 
est In  the  assets  of  the  firm  of  R.  P.  &  G.  T. 
Sibl^,  of  eyery  character  whatsoever,  upon 
the  consideration  of  five  dollars,  and  upon 
the  further  consideration  ''that  G.  T.  Sibley 
has  agreed  to  and  in  fact  assumed  all  the 
debts  of  the  firm,  whose  assets,  so  far  as  I 
have  interest  therein,  are  hereby  conveyed 
and  assigned."  G.  T.  Sibley  testified  for 
the  defendants  that  it.  P.  Sibley  was  his  un- 
cle, and  that  they  were  in  partnerohip  in 
1887,  under  the  firm  name  of  R^  P.  &  G.  T. 
Sibley,  as  cotton  factors;  that  R.  P.  &  G.  T. 
Sibley  owned  some  stock  in.  the  Georgia 
Construction  &  Investment  Company,  and 
allowed  it  to  keep  its  accounts  on  the  books 
of  the  firm  for  a  whUe.  "R.  P.  Sibley  had 
the  books  kept  there,  and  then  employed 
some  one  to  write  the  books  off  from  our 
books."  Witness  did  not  keep  the  books. 
**Mr.  Nixon  was  the  bookkeeper  of  our  firm. 
The  books  of  the  firm  show  that  this  $5,000 
note  that  was  discounted  was  placed  to  the 
'  credit  of  the  Georgia  Construction  &  Invest- 
ment Company,  and  in  a  short  time  was 
checked  out  The  net  amount,  after  the 
discount,  was  $4,915.  We  kept  their  entire 
books  on  our  books,  and  the  checks  that  they 
drew  went  through  our  books  as  their  rec- 
ords, as  they  had  no  books  of  their  own. 
These  checks  are  those  of  R.  P.  &  G.  T.  Sib- 
ley on  the  American  Exchange  National 
Bank.  I  suppose  Mr.  Nixon  drew  the  checks, 
and  I  signed  them.  R.  P.  Sibley  was  out  of 
town  most  of  the  time,  and  he  would  write 
and  instruct  us  what  to  do.  We  checked 
out  the  money  for  the  Georgia  Construction 
&  Investment  Company  right  away.  Those 
on  the  American  National  Exchange  Bank 
were  for  the  Georgia  Construction  &  Invest- 
ment Company.  We  also  paid  out  money 
through  the  national  bank  here  for  it,  and 
then  made  a  draft  on  the  American  Ex- 
change National  Bank  of  New  York  to  make 
that  check  good.  We  paid  out  $4,920  for  the 
Georgia  Construction  &  Investment  Com- 
pany by  the  5th  of  September,  1886.  (?)  The 
net  proceeds  of  the  note  were  $4,015,  and  we 


chewed  out  more  than  that  much  for  the 
Georgia  Construction  &  Investonent  Com- 
pany. We  checked  out  that  much  in  one 
or  two  days.  I  did  not  get  notice  that  our 
firm's  name  was  on  the  paper  until  some 
time  in  December  following,  R.  P.  Sibley 
was  out  of  the  city.  His  mail  had  accumu- 
lated, and  Mr.  Nixon  opened  it  In  the  mall 
he  found  a  letter  to  R.  P.  Sibley,  He  open- 
ed it,  and  showed  me  the  contents.  It  was 
a  notice  of  the  protest  of  the  Georgia  Con- 
struction &  Investment  Compaay's  note. 
They  had  the  regular  long  notice  made  to 
Mr.  R.  P.  Sibley,  and  a  batch  of  little  small 
ones,  with  instructions  to  please  send  these 
to  the  different  parties.  One  read,  *R.  P.  & 
G.  T.  Sibley,'  and  I  was  dumfounded.  K. 
P.  Sibley  had  never  mentioned  the  matter 
to  me.  I  did  not  intend  by  the  letter  writ- 
ten to  the  American  National  Bank  to  as- 
sume responsibility  for  the  note  now  sued 
on.  I  wrote  to  the  bank  that  all  the  notes 
of  R.  P.  &  G.  T.  Sibley  would  be  met  as 
they  fell  due.  Just  as  I  wrote  to  other  cred- 
itors. We  had  some  15  or  20  notes.  I  did 
not  Intend  to  assume  that  $5,000  note.  It 
did  not  appear  on  our  list  of  liabilities  or  on 
our  books  as  a  debt  of  R.  P.  &  G.  T.  Sibley. 
I  have  been  in  business  in  Augusta  since 
the  summer  of  1883."  On  cross-examina- 
tion, he  testified  that  he  did  not  know  wheth- 
er R.  P.  Sibley  had  the  note  discounted  and 
put  there  or  not  He  did  not  know  but  that 
R.  P.  Sibley,  as  president,  had  it  discounted, 
and  .had  plsiced  it  to  the  firm's  credit  The 
notice  he  received  conveyed  to  him  the  fact 
that  the  note  made  by  the  Georgia  Construc- 
tion &  Investment  .iGompany  had  been  dis- 
counted, an<¥  the  net  proceeds  of  the  dis- 
count ($4,916)  placed  to  the  credit  of  his  firm. 
Witness  could  suppose  that  it  could  be  put 
to  the  credit  of  R.  P.  &  G.  T.  Sibley,  with- 
out their  having  indorsed  it,  in  several  ways. 
"R  P.  Sibley  could  have  had  it  discounted 
as  president,  tuid  drawn  it  right  out,  and 
placed  it  to  our  credit;  or  he  could  have 
had  it  discounted,  and  instructed  them  right 
then  and  there  to  have  it  placed  to  the  firm 
credit.  I  have  known  a  note  to  be  placed 
to  the  credit  of  a  person  who  had  not  in- 
dorsed it  I  do  not  see  why  they  could  not 
I  have  discounted  notes  for  customers  on 
my  books,  and  had  the  proceeds  put  to  the 
credit  of  other  parties,  and  we  Just  make  a 
Journal  entry  of  it  If  I  take  a  note  of  one 
of  my  customws,  and  it  is  made  payable  to 
G.  T.  Sibley,  and  I  should  wish  to  discount 
it,  and  have  it  placed  to  my  credit,  I  would 
have  to  indorse  it,  if  I  am  the  indorser.  But, 
if  the  other  Indorser  was  good,  it  would  not 
have  to  be  indorsed  by  me.  I  think  I  have 
heard  my  father  speak  of  where  it  was  done 
otherwise  than  by  Indorsing  it."  There  was 
much  additional  testimony  introduced  upon 
the  part  of  the  plaintiff  and  defendants,  as 
coming  from  the  defendants,  and  likewise 
from  various  witnesses  who  testified  as  ex- 
perts upon  the  qoeetlon  wheth^  or  not,  in 
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Tiew  of  the  commonlcatioiui  addressed  by 
the  bank  to  R.  P.  A  Q.  T.  Sibley,  G.  T.  Sib- 
ley should  haye  had  notice  that  the  paper 
was  discounted  upon  the  credit  and  for  tiie 
use  of  the  firm  of  R.  P.  ft  G.  T.  Sibley;  but 
we  do  not  deem  a  further  statement  of  the 
testimony  upon  this  question  necessary  to  an 
understanding  of  the  points  now  decided. 

A  verdict  was  rendered  in  favor  of  the 
plaintiff.  The  defendants  moved  for  a  new 
trial:  (1)  Upon  the  general  grounds.  (2) 
Because,  after  the  defendants*  counsel  had 
read  the  questions  and  answers  taken  under 
commission  to  take  the  testimony  of  Dumont 
Clark,  the  court  ruled  that,  having  introdu- 
ced and  used  the  interrogatories,  defendants 
would  have, to  read  the  exhibits  attached  to 
the  interrogatories  as  a  part  thereof.  (3) 
Because  the  court  erred  in  refusing  to  give 
the  following  charges  as  requested,  in  writ- 
ing: "(a)  If  the  Jury  find  from  the  evidence 
that  the  act  or  acts  of  ratification  relied  on 
by  plaintiff  were  done  by  Grigsby  T.  Sibley 
without  knowledge  of  all  the  materliU  facts 
connected  with  the  indorsement,  then  Grigs- 
by T.  Sibley  Is  not  bound  thereby.  T5he  ma- 
terial facts  necessary  to  have  been  known  by 
G.  T.  Sibley  for  the  indorsement  to  have  been 
ratified  are:  (1)  The  character  of  the  note, 
and  who  were  the  parties  thereto.  (2)  That 
the  indorsement  of  R.  P.  ft  Q.  T.  Sibley  was 
made  as  an  accommodation  indorsement  (8) 
That  the  bank  knew  It  was  an  accommoda- 
tion indorsement^  and  expected  R.  P.  Sibley 
to  get  G.  T.  Sibley  to  ratify  it.  (4)  That  the 
money  so  raised  was  to  be  the  property  of 
the  maker,  (b)  Before  any  act  relied  on  by 
the  plaintiff  as  a  ratification  of  the  unauthor- 
ized indorsement  can  render  G.  T.  Sfbley 
liable  therefor,  the  Jury  must  be  satisfied 
that  such  act  was  intended  by  him  to  be  a 
ratification,  (c)  Before  plaintiff  can  recover 
in  this  suit,  it  must  prove  that  the  note  sued 
on  was  di^  presented,  and  demand  made 
for  payment,  and,  upon  same  being  refused, 
that  the  same  was  protested,  and  notice  of 
the  protest  duly  given  the  Indorser.  (d) 
Plaintiff  cannot  recover  without  proof  that 
the  note  was  protested,  and  notice  thereof 
given  the  Indorser.  (e)  The  burden  of  prov- 
ing ratification  is  upon  the  plaintiff,  and  It 
must  satisfy  you  of  such  ratification  by  a 
preponderance  of  the  testimony."  The  de- 
fendants' motion  was  overruled,  and  error  is 
assigned  upon  the  Judgment  denying  them  a 
new  trial. 

1.  It  does  not  appear  froih  the  record  in 
this  case  whether  the  commission  to  take  the 
testimony  of  the  witness  Clark  issued  upon 
the  suit  of  the  plaintiff  or  the  defendants;  but 
the  answers  to  his  interrogatories  were  of- 
fered by  the  defendants.  Attached  to  the  di- 
rect Interrogatories  were  certain  letters  al- 
leged to  have  been  written  by  the  defendant 
G.  T.  Sibley,  proof  of  the  execution  of  which 
might  have  been  material  to  the  plaintiff's 
case;  and,  whether  they  were  attached  as  ex- 
hibits for  the  purpose  of  proving  their  exe- 


cution either  on  behalf  of  the  plaintiff  or  the 
defendants,  we  do  not  think  that  the  party 
offering  the  answers  was  bound,  at  all 
events,  to  read  as  evidence  coming  from  him 
the  documents  the  execution  of  which  was 
proven  by  the  answers.  The  rule  with  re- 
spect to  this  matter  of  practice  does  not  dif- 
fer from  that  which  prevails  upon  the  oral 
examination  of  a  -witness  in  open  court  It 
is  perfectly  competent  to  prove  by  a  witness 
upon  oral  examination,  either  upcm  direct  or 
cross  examination,  the  execiiti<ni  of  papers, 
without  tendering  them  in  evidence,  or  offer- 
ing them  to  the  other  side,  except  for  the  pur- 
pose of  cross-examination  touching  the  fact 
of  execution.  It  may  develop  that,  in  the 
progress  of  the  cause,  the  party  proving  the 
execution  of  the  papers  may  never  desire  to 
introduce  them  at  all.  In  that  event  the 
court,  upon  motion,  would  exclude  from  the 
Jury,  as  irrelevant,  that  testimony  which  bore 
upon  the  fact  of  execution.  But  if,  in  the 
course  of  the  oral  examination,  questions 
were  propounded  to  the  witness  which  in- 
volved the  contents  of  the  documents,  and 
whieh  made  an  inspection  of  them  necessary 
to  an  understanding  of  the  answers  of  the 
witness,  the  proper  practice  would  be  for  the 
court  to  direct  the  introduction  of  the  docn- 
mentary  evidence,  and,  upon  refusal  by  the 
person  by  whom  it  was  withheld  to  submit 
it  to  withdraw  entirely  from  the  considera- 
tion of  the  Jury  all  of  the  answers  of  the  wit- 
ness bearing  upon  tiie  contents  of  the  paper, 
ne  eJramination  by  int^rrogatorlea  or  depo- 
smons  is  but  a  sabstttute  tor  the  oral  exam* 
ination  in  the  presence  of  the  coeort;  and  the 
court  is  not  authorlEed,  in  dealing  with  the 
testimony  of  a  witness  who  appears  fay  inter- 
rogatories, to  Impose  upon  the  party  offering 
such  testimony  harsher  rules  than  those 
which  would  be  applied  If  the  witness  were 
present  and  being  examined.  Of  ^course.  If 
one  party  declined  for  any  reason  to  intro- 
duce In  evidence  suCh  doomnents,  the  other 
party  would  have  the  right  to  do  sa  We  do 
not  understand  how  this  could  have  been 
especially  harmful  In  the  present  case,  ex- 
cept In  so  far  as  It  might  have  influenced  the 
Jury  against  the  defendants,  it  appearing 
that  the  testimony  relied  upon  by  the  plain- 
tiff as  an  admission  of  liability  was  offered 
by  the  defendants  on  the  trial,  the  Jury 
might  have  felt  authorised  to  treat  it  as  a 
kind  of  continuing  admlsalon  of  liahilUy  to 
the  plaintiff.  We  do  not  rest  the  reversal  of 
the  Judgment  upon  this  ground,  though  we 
fhivik  the  action  of  the  court  was  erroneous. 

2.  In  the  present  case  it  appears  ftom  the 
evidence  and  the  record  that  the  defendants 
R.  P.  ft  G.  T.  Sibley,  as  a  partnership,  were 
sued  as  indorsers  upon  a  promissory  note.  G. 
T.  Sibley,  one  of  the*  members  of  the  firm, 
filed  a  plea  denyiug  that  the  indorsement  was 
authorized  by  the  partnership,  alleging  in  his 
plea  that  the  indorsement  sued  on  was  exe- 
cuted by  R.  P.  Sibley,  a  member  of  the  firm, 
without    aBtborlty  tsom   hbat   without    his 
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knowledge  or  consent,  and  that  he  had  at  no 
time  snbseqaently  ratified  the  action  of  hla 
partner.  He  alleged  that  the  IndoEBement 
was  made  by  his  partner  In  the  firm  name 
tor  the  accommodation  of  a  third  person,  and 
without  consideration  to  the  partnership  of 
which  he  was  a  member.  There  .is  no  evi- 
dence that  G.  T.  Sibley  had  actual  knowl- 
edge of  the  indorsement  ot  the  paper  by  his 
partner,  but  subsequently  thereto  6.  T.  Sib- 
ley bought  out  the  interest  of  his  partner,  as- 
sumed the  liabilities  of  the  firm,  and  wrote 
to  the  plaintiff  a  letter  advising  it  that  he 
had  so  assumed  the  liabilities  of  the  firm, 
and  promising  at  an  early  date  to  provide  for 
the  payment  of  another  paper  referred  to  In 
the  letter.  The  def^idant  Q.  T.  Sibley  con- 
tends that  this  letter  was  written  in  igno> 
ranee  of  the  fact  that  B.  P.  Sibley  had  pre- 
viously, for  the  accommodation  of  the 
Georgia  Construction  &  Investment  Com- 
pany, in  the  name  of  the  partnership,  in- 
dorsed the  paper  now  sued  on.  The  defend- 
ant G.  T.  Sibley  insists  that  whatever  act 
may  have  been  done  by  him  which  might  be 
construed  as  an  acknowledgment,  either  of 
his  liability  or  of  the  liability  of  his  firm  for 
the  payment  of  the  note  in  question,  was 
done  in  ignorance  of  the  true  state  of  affairs 
between  them.  It  cannot  be  open  to  serious 
question,  even  under  the  testimony  of  the 
vice  president  of  the  plaintiff  bank,  that  the 
note  sued  upon  was  indorsed  by  B.  P.  Sibley 
in  the  firm  name  for  the  accommodation  of 
the  Georgia  Construction  &  Investment  Com- 
pany, and  the  liability  of  the  partnership 
must  thei^ore  ultimately  depend  upon 
whether  or  not  the  members  of  the  partntsiv 
ship  sought  to  be  held  (other  than  he  who  in 
fact  executed  the  indorsement)  with  knowl- 
edge of  the  character  of  the  indorsement, 
and  the  purpose  for  which  it  was  executed, 
either  expressly  or  by  implication,  ratified  the 
unauthorised  act  of  the  other  monber  of  the 
firm.  By  the  provisions  of  our  Code  (sec- 
tion 1914),  a  guaranty  or  an  accommodation 
indorsem^it  is  not  within  the  legitimate 
business  of  ordinary  partnershipa  Inasmuch, 
then,  as  such  a  transaction  is  not  vrithin  the 
legitimate  business  of  an  ordinary  partner- 
ship, and  partners  are  bound  by  the  acts 
of  co-partners  only  within  the  legitimate 
business  of  the  partnership,  if  one  accept 
from  a  member  of  a  partnership  such  an  In- 
dorsement, and  seek  subsequently  to  bind 
the  partnership  assets  or  other  partners  upon 
such  an  obligation,  this  can  only  be  done  by 
proving  a  subsequent  ratification,  express  or 
Implied,  of  the  unauthorized  act  Inasmuch, 
then,  as  proof  of  ratification  is  essential  to 
the  plaintiff's  case,  the  burden  of  proof  Is 
upon  it  to  establish  such  ratification  by  a 
preponderance  of  the  testimony.  The  rule  of 
law  is  that  the  burden  of  proving  a  given 
fact  in  any  case  rests  upon  the  party  to  the 
maintenance  of  whose  contention  the  proof 
of  such  fact  is  necessary.  When,  therefore, 
as  in  the  present  case,  the  liability  of  the 


partner  G.  T.  Sibley  depended  upon  a  ratifi- 
cation by  him  of  ^the  unauthorized  act  of  his 
partner,  B.  P.  Sibley,  the  burden  of  proof  was 
upon  the  plaintiff  to  establish  the  ratifica- 
tion; and  it  was  error  for  the  court  to  refuse 
to  charge  a  written  request  to  that  effect 
timely  made. 

3.  The  plaintiff  having  sued  upon  a  note 
indorsed  by  a  co-partnership,  and  the  in- 
dorsement of  promissory  notes  being  such  a 
transaction  as  did  not  necessarily  lie  with- 
out the  scope  of  the  partn^ship  business,  it 
could  prove  its  case  by  the  introduction  of 
the  note.  This  was  done.  The  defendant 
pleaded  and  proved  that  the  making  of  the 
indorsement  by  his  partner  was  unauthor- 
ized, and  for  the  accommodation  of  a  third 
person,  which  of  itself  placed  the  transaction 
outside  the  scope  of  the  partnership  business. 
The  plaintiff  rejoined,  however,  by  evidence 
that  the  partnership  was  liable  upon  the  note 
for  the  reason  that,  admitting  the  act  of  the 
partner  who  executed  the  indorsement  to 
have  been  unauthorized,  his  unauthorized  act 
was  subsequently  ratified  by  the  partnership 
through  the  remaining  partner,  and  further 
replied  to  the  plea  of  the  defendant  that  Q. 
T.  Sibley  was  liable  because  of  his  express 
assumption  of  the  debt  in  question  as  one  of 
the  debts  of  the  partnership.  Any  act  done 
by  the  partnership  through  the  members  of 
the  firm  other  than  the  one  who  executed  tbe 
indorsement,  which  amounted  either  to  an 
express  or  implied  affirmance  of  the  unau- 
thorized act,  would  be  a  ratification  thereof; 
but,  in  order  for  such  act  to  amoxmt  to  a  rati- 
fication upon  the  part  of  such  partn^  It 
must  have  be^i  done  with  notice,  either  ex- 
press or  implied,  that  the  indorsement  had 
been  made  in  the  name  of  the  firm,  that  It 
was  an  accommodation  indorsement  or  an  in- 
dorsement for  the  benefit  of  some  person  oth- 
er than  the  co-partnership,  and  he  must  not 
cnly  have  had  notice  of  these  facts,  but  he 
must  have  intended  that  the  act  done  by  him 
was  for  the  purpose  of  ratifying  and  making 
good  this  previous  unauthorized  transaction. 
This  intention  might  be  express,  or  the  inten- 
tion itself  might  be  implied  from  the  circum- 
stances attending  the  act,  provided  the  act 
were  not  done  in  ignorance  of  his  right  Of 
course,  if  he  had  knowledge  that  the  indorse- 
ment had  been  made,  and,  with  this  knowl- 
edge, applied  the  proceeds  of  the  paper  to  the 
uses  of  his  partnership,  this  would  in  law 
amount  to  a  ratification,  ■  whatever  might 
have  been  his  Intention  in  the  premises.  If 
he  accepted  the  fruits  of  the  Indorsement 
knowing  it  he  would  thereafter  be  estc^ped 
to  deny  its  validity.  The  notice  necessary 
to  bind  him  need  not  have  been  actual.  If 
he  have  knowledge  of  such  facts  as  would 
put  a  prudent  man  upon  inquiry,  a  Jury 
might  have  been  authorized  to  Impute  to  him 
knowledge  of  whatever  facts  he  would  prob- 
ably have  discovered  had  he  prosecuted  the 
inquiry  thus  suggested  with  reasonable  dili- 
gence;  and  if  it  should  appear  that  in  the 


GO.) 


SIBLEY  0.  AMERICAN  EXCH.  NAT.  BANK. 


4n 


pnmectitlon  of  such  inqnliy,  lie  conoid  luiTe 
discovered  ftiets  Buffident  to  bring  borne  to 
bim  knowledge  of  the  traneactloii,  the  mibee* 
qaeftt  declarations  made  by  him  might  be 
fairly  presumed  by  the  jnry  to  have  been 
made  in  view  of  that  knowledge.  The  whole 
question  of  ratiflcaticm  le  finally  one  for  the 
Jniy,  and  the  question  as  to  whether  the  acts 
claimed  by  the  plaintifl  to  haTe  been  done  by 
O.  T.  Sibley  amounted  to  a  ratification  mu8t» 
of  necessity,  depend  upon  whether  he  had 
either  actual  knowledge  of  the  Indorsemoit, 
or  any  sufficient  ground  for  belloTlng  that 
.the  note  had  be«L  discounted  on  the  credit 
of  his  firm,  f orf  in  the  absence  of  that,  no 
rattflcation  could  be  Imputed  to  him.  As  to 
whether  or  not  the  letter  which  appears  In 
the  record  fai  an  express  assumption  by  G.  T. 
Sibley  of  this  particular  debt  depends  neoes- 
sarlly  upon  whether  It  Is  a  debt  of  the  part- 
nership, or  was  so  r^rerded  by  Q.  T.  Sibley 
at  the  time  the  letter  was  written;  for,  if 
the  partnership  was  not  liable  for  the  debt, 
he  did  not  assume  to  pay  It,  and  the  question 
as  to  whether  it  was  a  partnership  debt  Is, 
at  least,  referable  to  the  inquiry:  Was  the 
act  of  the  partner  making  the  indorsement 
unauthorized,  and.  If  so,  was  his  unauthor- 
ized act  thereafter  ratified?  We  think  the 
requests  submitted  by  the  defendants  on  this 
subject  made  actual  knowledge  upon  the  part 
of  the  partner  sought  to  be  charged  the  test 
of  the  binding  force  of  acts  of  nitlfioatlon, 
and  left  out  of  consideration  the  efTect  of 
such  knowledge  as  a  Jury  might  hare  fairty 
imputed  to  him  as  resulting  from  his  conduct 
upon  which  the  dalm  of  implied  ratlfleatloa 
is  based,  and  th^r^ore  the  requests  were 
properly  refused. 

4w  The  defendants  requested  the  court, 
among  other  things,  to  charge  the  Jury  as 
follows:  '"Before  the  plaintiff  can  recorer  in 
this  suit,  it  must  appear  that  the  note  sued 
on  was  duly  presented,  and  demand  made 
for  payment,  and,  upon  the  same  being  re- 
fused, that  the  same  was  protested,  and  no- 
tice thereof  given  the  Indorser.  The  plain- 
tiff cannot  recoyef  without  proof  that  the 
note  was  protested,  and  notice  thereof  gtren 
the  indorser."  Whether  or  not  the  defend- 
ants were  entitled  to  this  Instruction  would 
depend  upon  whether  the  defendant  part- 
nership was  an  Indorser.  If  Its  relation  to 
the  contract  which  was  evidenced  by  the 
note  sued  upon  was  that  of  a  guarantor  of 
a  surety  only,  it  would  not  be  entitled  to  no- 
tice. If  it  were  an  IndOTser,  It  would  be. 
The  contract  of  Indorsement  is  one  which  In 
its  very  essence  involves  the  transfer  of  title 
to  promissory  notes  and  bills  of  exchange; 
and  before  one  can  become  an  Indorser  at  all, 
or  be  classed  as  such,  his  contract  must  In- 
volve the  transfer  of  title  to  that  class  of  se- 
curities. The  mere  fact  that  one's  name  ap- 
pears to  have  been  written  upon  the  back 
of  a  note  does  not  make  him  necessarily  an 
indorser  of  that  paper*  His  liability  Is  not 
to  be  determined  by  the  physical  relation  of 


hto  name  to  the  paper,  but  by  hia  legAl  rda- 
tion  to  the  contract  If  his  lc«^  rdatlon  to  the 
contract  were  such  that  In  the  course  of  its 
due  transmission  from  one  holder  to  another, 
the  name  of  the  person  appeaxjng  on  the 
haA  was  properly  Indorsed  In  order  to  a<s 
compllsh  that  xesoit,  then  he  may  be  proper- 
ly classed  as  an  indorser,  whether  his  name 
was  placed  upon  the  back  of  the  paper  in  the 
capacity  of  a  bona  fide  holder  transferring 
to  another,  or  In  the  capadty  of  one  who, 
without  conidderatloB,  but  tor  the  acconuno- 
dation  of  the  real  beneficiary  for  whom  the 
paper  was  drawn,  had  Indorsed  his  name  up- 
on it;  but  if  he  be  a  stranger  to  the  note,  the 
legal  title  thereto  never  having  been  in  him, 
nor  In  fact  passed  through  him  as  an  in- 
dorsee, a  mere  blank  Indorsement  of  his, 
name  upon  it  renders  him  liable  as  a  guaran- 
tor or  surety,  as  his  contract  may  be,  and' 
without  the  rig[ht  to  notice  of  nonpayment 
This  latter  Is  one  of  the  rights  incident  to 
the  contract  of  indorsement  in  Its  strict  tech- 
nical sense,  and  does  not  attend  to  sureties 
or  gnaiantors  who  do  not  fall  within  the 
definition  of  the  term  "indorser."  The  word 
'indorsement,*'  bb  employed  In  Its  conven- 
tional sense.  Implies  the  writing  of  one's 
name  or  the  making  of  an  entry  in  writing 
upon  the  back  of  a  pf^ier,  but  ss  applied  to 
notes  and  bills  of  exchange,  it  has  a  limited 
technical  meaning.  In  its  exact  legal  sense, 
it  is  the  transfer  of  a  negotiable  note  or  bill 
of  exchange  by  the  indorsement  of  some  p^ 
son  who  has  a  right  to  indorse.  There  can 
be  no  Indorsement  In  this  sense  of  the  word 
except  by  the  payee  of  the  note  or  bill,  but 
he  may  be  the  original  payee,  or  he  may 
have  become,  by  previous  indorsement  a  sec- 
ond or  subsequent  payee.  The  word  '*in- 
dorsement"  Implies  the  transfer  of  title  to 
the  note  or  bill  indorsed.  2  Pars.  Notes  & 
B.  I  1.  To  the  same  effect  see  Tied.  €k>m. 
Paper,  |  282. 

The  act  of  indorsonent  is  designed  to  ac- 
complish a  twofold  purpose.  The  one  Is 
the  assignment  of  the  bill  or  note;  the  oth- 
er, to  guaranty  its  payment  The  contract 
between  the  Indorser  and  indorsee  does  not 
consist  exdttslvely  of  the  writing  popularly 
called  an  ''indorsement"  though  that  in- 
dorsement be  a' necessary  part  of  it  The 
contract  consists  of  the  written  indorsement 
partly  of  the  delivery  of  the  bill  to  the  in- 
dorsee, and  may  also  consist  partly  of  the 
mutual  understanding  and  intention  with 
which  the  delivery  was  made  by  the  in- 
dorser, and  received  by  the  indorsee. 
Wood's  Byles,  Bills,  *165.  Since  these  ele- 
ments enter  into  and  inhere  in  the  veiy  nature 
of  the  contract  of  indorsement  it  would  seem 
that  one  who  himself  did  not  hold  the  legal 
title  to  the  paper  indorsed,  since  he  could  not 
effectuate  the  contract  of  Indorsement  by  de- 
livery, would  be  wanting  in  capacity  to  enter 
into,  with  respect  to  that  paper,  the  technical 
contract  of  indorsement  The  question  is  not 
whether  such  a  person  assumed  liability  as  a 
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surety  or  as  a  guarantor  of  tlie  paper,  but 
whether  be  is  sucb  a  person  as  was  legall^r 
compet^t  to  enter  into,  and  did  actaally  en- 
ter Into,  a  completed  contraet  of  Indorsement 
In  2  Pars.  Nbtes  &  B.  9  2,  the  writer  nnder- 
takte  to  ennmerate  those  persons  who  are 
competent  to  Indorse,  according  to  the  legal 
significance  ot  that  term,  a  note  or  bill,  and 
the  mle  laid  down  is  as  follows:  **Althoagh 
only  he  can  hidorse  who  is  originally  payee,  or 
has  been  made  payee  1^  indorsement  to  him, 
yet  the  owner  of  a  note  may  obtain,  as  an 
accommodation  or  otherwise,  any  number  of 
indorsements  by  persons  who  have  as  yet  no 
connection  with  the  papec,  bnt  are  wlUing  to 
add  their  credit  to  it  But,  in  the  theory  of 
the  law,  each  one  of  these  indorsers  held  the 
note  by  a  previous  indoniement  to  him.  And 
this  theory  must  be  carried  out  where  either 
of  these  indorsers  is  sued.  It  is  cairied  out 
in  practice  by  means  of  the  rule  that  every 
holder  of  a  note  having  on  it  a  blank  Indorse- 
ment or  a  name  with  nothing  attached  to  it 
may  write  over  his  name  anything  not  incon- 
sistent with  what  he  knew  to  be  the  purpose 
of  such  indotsement  •  ^  •  Indorsements, 
however,  are  not  unfrequently  made  by  per- 
sons who  are  not  payees  or  Indozseea  And 
such  Indorsement  will  make  one  a  maker  or  a 
guarantor,  according  to  the  circumstances  of 
the  case  and  the  law  of  the  place  where  it  is 
made."  The  right  to  notice  of  nonpayment  la 
limited  by  the  common  law,  and  as  well  by 
the  Code  of  this  state,  to  Indorses;  and  we 
are  not  to  assume  that  either  the  courts,  in 
formulating  rules  designed  fbr  the  protection 
of  this  particular  class  of  persons,  or  that 
the  legislature.  In  its  enactments  with  ref- 
erence to  the  same  subject  intended  to  em- 
ploy the  term  "indorser"  in  any  other  than 
its  strict  legal  sense;  and,  so  employed,  it  ex- 
tends as  well  to  persons  who  are  indorsers  for 
accommodation  as  those  who  are  indorseiB 
for  value,  and  includes  all  of  such  persons 
failing  within  either  class  whose  Indorsement 
is  either  essential  or  proper,  in  the  process 
of  negotiation,  to  the  due  transmission  of  ti- 
tle to  each  of  the  successive  holders.  Bveiy 
person  who  places  his  name  upon  the  back  of 
a  note  or  bill  of  exchange  aa  an  accommodar 
tlon  to  the  maker,  and  to  give  credit  to  the 
paper,  is  not  necessarily  an  indorser.  If  the 
paper  be  drawn  in  the  first  instance  to  his 
order  as  payee,  so  as  to  render  an  indorse- 
ment by  him  necessary  or  proper  in  the  nego- 
tiation of  the  paper,  or  if,  the  i>aper  being  al- 
ready indorsed  by  the  payee,  he  thereafter  in- 
dorse it  in  blank,  being  himself  the  person  to 
whom  it  had  been  previously  delivered  by  a 
former  indorser  as  indorsee.  In  such  a  case  he 
would  be  a  technical  indorser  of  the  instru- 
ment and  consequently  entitled  to  all  the 
privileges  of  the  statute  or  the  rule  of  the 
common  law  above  referred  to,  because,  while 
in  the  latter  Instance  his  indorsement  might 
not  be  necessaxy  to  the  further  negotiation  of 
the  paper,  yet  It  was  a  proper  Act  It 
amounts  In  law  to  the  creation  of  a  new  bill 


or  oontract  and  therefore  makes  him  an  in- 
dorser; and  whether  he  be  such  for  accom- 
modation or  not  and  though,  under  our  Code, 
an  accommodation  indorser  is  a  mere  surety, 
yet  being  an  indorser,  though  for  aocommo- 
dation,  he  is  nevertheless  entitled  to  the  ben- 
efit  of  the  rule  requlzlng  notlca  A  different 
rule,  however,  would  apply  it  being  neither 
the  original  payee  nor  an  indorsee  in  the  re^- 
lar  succession  of  indorsements  made  in  the 
course  of  the  negotiation  of  the  paper,  he  had, 
at  the  request  of  the  drawer,  indorsed  his 
name  upon  the  back  of  the  paper,  for,  not  be- 
ing entitled  to  deliver  the  paper  in  pursuance 
of  his  act  of  indorsement  he  is  wanting  in  * 
capacity  to  enter  into  the  contract  of  indorse- 
ment and  is  therefore  not  entitled  to  the 
privileges  of  those  persons  who  are  Indorsers 
in  a  strict  legal  sense. 

The  only  case  in  this  state  which  seems. in 
any  sense  to  militate  against  the  proposition 
here  announced,  and  which  would  seem  not 
to  conAne  the  right  of  notice  to  accommoda- 
tion Indorsers  who  Indorse  in  the  due  trans- 
mission of  title  in  the  course  of  the  negotiation 
of  the  paper,  is  the  case  of  Randolph  v. 
Fleming,  59  Ga.  776;  and  the  apparent  con- 
flict between  that  case  and  tbe  present  re- 
sults from  the  fact  that  the  record  as  report- 
ed in  the  opinion  does  not  contain  a  complete 
statement  of  all  the  fads.  The  suit  was 
agajlnst  B.  A.  Fleming,  as  indorser.  An  in- 
spection of  the  original  record  in  the  cause 
shows  that  he  was  the  payee  of  the  note,  and, 
being  the  payee  of  the  note  sued  upon,  he  was 
properly  an  indorser,  and  hence  was  entitled,. 
as  the  court  th««  decided,  to  notice  of  non- 
payment even  though  he  was  an  indorser  for 
accommodation  only.  In  the  absence  of  this 
esEiHanation,  the  opinion  would  seem  to  in- 
dicate that  altiliough  it  did  not  appear  that  he 
was  a  regular  indorser,  he  was,  nevertheless^ 
entitled  to  notice^  and  this  without  regard  to 
whether  or  not  his  indorsement  was  made  in 
the  course  of  the  negotiation  of  the  paper,  and 
whether  or  not  title  passed  through  him  ei- 
ther as  payee  or  indorsee.  The  case  of  Apple 
vw  Lesser,  93  6a.  749,  21  S.  B.  171,  is  au- 
thority  for  the  proposition  that  where  a  nego- 
tiable instrument  made  payable  at  a  char- 
tered bank,  is  indorsed  by  the  payee  for  ac- 
commodation, he  is  entitled  to  notice  of  non- 
payment This  is  true,  because,  being  the 
payee,  his  indorsement  was  proper  in  the 
course  of  the  negotiation  of  the  paper,  and 
therefore  he  was  an  indorser,  and  entitled  to 
notice.  The  cases  of  Collins  v.  Bverett  4  Ga. 
266,  and  Gamp  v.  Simmons,  62  Ga.  73,  were 
cases  in  which  the  papers  sued  on  were,  in 
the  former,  a  promissoiy  note,  and,  in  the 
latter,  a  domestic  bill  of  exchange,  and  were 
neither  drawn  in  such  form  as  to  be  payable, 
nor  with  the  intention  that  they  should  be 
negotiated,  at  a  chartered  banlL.  They  there- 
fore fell  directly  under  the  tern^  of  the  act  of 
1826,  which  expressly  provided  that  notice 
was  not  required  to  be  given  Indorsers  of  such 
papers;  and,  further,  that  whenever  any  per* 
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Mm  whatever  Intfoned  muQk  m  paper,  be 
ahotild  be  held  aiiA  taken  and  cenriflflrad  as 
Becorlty  to  tbe  same,  and  be  In  aU  leepeeti 
bomid  aa  secorlfy  nntn  sodi  note  wbm  paid  off 
or  dlschai^ged.  Bo,  that,  whether  the  persons 
there  saed  were  Indorsers  or  not,  theor  were^ 
under  that  aet,  properly  held  liable  as  sure* 
ties.  According  to  the  nfle  of  the  common 
law,  the  indorsers  in  those  cases  stood  In 
their  relation  to  each  other,  the  one  as  sec- 
ond indorser,  the  other-  ss  first?  and  unex- 
plained by  parol  testimony,  whatever  might 
have  been  the  considerations  moTtag  them  to 
make  the  blank  indorsements,  snch  drcmn* 
stances  could  not  be  proven  to  the  contrary  as 
would  change  what  was  upon  Its  face  the  ap- 
parent relation  between  th^ese  parties  to  the 
contract  Indorsed  by  them. 

But,  according  to  section  8806  of  the  Gode, 
the  rule  of  the  common  law  which  prevented 
the  admission  of  parol  evidence  to  exidaln 
indorsements  has  been  abrogated  in  so  Cbt 
as  the  same  applies  to  indorsements  in  blank, 
and  now,  under  the  section  of  the  Oode  above 
referred  to,  such  indorsements  are  always  speii 
to  explanfition  as  between  the  parties  them* 
selves  and  those  taking  with  notice  of  dis» 
honor  or  actual  knowledge  of  the  fa^ts.  Un- 
der authority  of  that  section  of  the  Code,  In 
the  case  of  Stapler  v.  Bums,  48  Ga.  882,  it 
was  decided  that  in  such  a  case  the  indotser 
in  bhink  should  be  allowed  to  prove  that,  at 
the  time  of  the  execution  of  his  indorsement, 
he  only  did  so  for  the  purpose  of  transferring 
the  title  to  the  paper,  and  that  it  was  dis- 
tinctly understood  that  he  was  not  to  be  liable 
thereon  as  an  indorser.  The  effect  of  this 
ruling  was  to  allow  him  to  submit  proof  chan- 
ging the  entire  nature  of  his  contract  from 
that  of  an  apparent  indorsement,  with  its  at- 
tending liabilities,  to  that  of  a  mere  assign- 
ment, without  recourse.  In  the  case  of  Hardy 
V.  "fVliite,  60  Ga.  454,  a  suit  was  brought  up- 
on two  promissory  notes  against  Frank  Whits 
and  Ohrlstopber  White,  as  makers.  As  ap- 
pears ftom  the  original  record,  the  notes  at- 
tached to  the  declaration  were  drawn  in  the 
singular  numbei,  and  were  signed  by  Chris- 
topher White,  Frank  White's  name  appearing 
only  to  be  indorsed  upon  the  notes.  A  de- 
murrer was  filed  to  the  deda^tlon  by  Frank 
White,  upon  the  aground  that  the  suit  could 
not  be  maintained  against  him  as  maker,  his 
name  appearing  only  in  the  capacity  of  in- 
dorser upon  the  notes,  and  upon  the  further 
ground  that  there  was  no  allegation  that  he 
had  been  served  with  notice  of  nonpayment 
Xet  this  court  held  in  f^vor  of  the  bolder  that 
the  declaration  could  be  maintained  against 
Frank  White,  as  maker,,  by  the  introduction 
of  parol  evidence,  under  tbe  section  of  the 
Ck>de  above  cited,  and  reversed  the  Judgment 
of  the  court  below  sustalniiig  the  demurrer. 
So  that  in  the  present  case,  whatever  may 
have  been  the  apparent  relation  of  this  al- 
leged indorsei  to  this  contract,  this  relation, 
illuminated  by  the  parol  evidence  which  was 
introduced  at  the  trial,  discloses  the  fact  that 


the  apparent -.tndoner  was  nev^  In  Caot  at 
any  time  an  indorsee  of  this  paper,  in  the 
sense  that  he  would  be  authorized  in  his  char- 
acter as  indorsee  to  complete  the  contract  of 
indorsement  by  the  delivery  of  the  paper  in- 
dorsed. On  the  contrary,  the  evidence  shows 
that  the  paper  never  at  any  time  passed  out 
of  the  possession  of  the  maker,  for  whose  ac- 
commodation it  was  Indorsed,  into  that  of  the 
alleged  indorser,  but  that  the  possesion  there- 
of passed  directly  from  the  fnaker  to  the  pres- 
ent plaintiff.  These  facts  were  well  known 
to  the  party  who  discounted  the  paper,  the 
plaintiff  In  the  present  case,  because,  previous 
to  the  indorsement  by  the  firm  of  R.  P.  &  G. 
T.  Sibley,  B.  P.  Sibley  (himself  being  the  presi- 
dent of  the  Georgia  Oonstructicxi  &  Invest- 
ment Company)  had  requested  the  plaintiff 
bank  to  discount  the  paper  for  the  account 
of  the  investment  company.  This  request  was 
refused  by  the  bank  except  upon  condition 
that  the  paper  be  indorsed  by  £U  P.  &  G.  T. 
Sibley*  and  upon  the  further  condition  that 
the  proceeds  of  the  dLsoount  should  pass 
through  the  regular  accounts  of  R.  P.  ilc  G.  T. 
Sibley.  '  It  is  not  pretended  that  the  firm  of 
R,  P,  A  G.  T.  Sibley  had  ever  had  the  slight- 
est interest  in  the  discounted  note,  or  had  any 
title  thereto.  On  the  contrary,  the  president 
of  the  plaintiff  bank  was  advised  that  the 
discount  was  for  accommodation;  and  we 
think  the  evidence  demonstrates  quite  clearly 
that  he  knew  that  It  was  for  the  accommoda- 
tion of  the  Georgia  Construction  &  Invest- 
ment Company,  the  maker  of  the  note.  The 
whole  transaction,  in  so  far  as  it  reqtiired  the 
proceeds  of  the  discount  to  pass  thror^gh  the 
accounts  of  R,  P.  &  G.  T.  Sibley,  was  color- 
able only;  and,  while  the  apparent  liability 
of  R.  P.  &  G.  T.  Sibley  was  that  of  an  in- 
dorser, their  real  liability  to  the  bank  was* 
that  of  a  surety  only;  and  hence,  being  mere- 
ly a  surety,  they  were  not  entitled  to  notice, 
and  the  court  did  not  err  in  refusing  to  give 
the  charge  requested.    Judgment  reversed, 

LUUPKIN,  J.,  not  presiding. 


<97  Ob.  473) 
FISHER   V.  SAVANNAH  GtJANO   CO. 

(Supreme  Court  of  Georgia.     Oct.  28,  1895:) 

Plbadino^Timb  roa  Filing  Plba— Exobptioss 
—Setting  Aside  Default. 

1.  Where  certain  pleaa  to  an  action  brought 
under  the  pleading  act  of  1803  were  stiricken 
OU'  ^seral  demmter  to  the  same,  to  which  no 
exception  was  taken  at  the  term  when  this  was 
done,  and  at  the  next  term  a  judgment  for  the 

glaintiff  was  rendered  by  default,  error,  if  any, 
1  striking  the  pleas  at  the  former  term,  would 
be  no  cause  for  setting  this  judgment  aside, 
nor  for  granting  a  new  trial;  nor  was  there 
any  error  in  refusing,  at  the  latter  term,  to  en- 
tertain a  motion  to  vacate  the- order  of  the  pre- 
vioos  term  striking  the  pleas,  on  the  ground 
that  it  was  improTidently  granted. 

2.  Where,  in  such  case,  the  court,  after  strik- 
ing tne  defendant's  pleas,  granted  his  coutisel 
further  time  during  the  same  term  at  whloh 
this  action  was  .taken  within  which  to  file  an- 
other plea,  and  no  other  plea  was  ^ed  during 
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that  term,  tli^  court  was  not  bound,  at  the 
^nezt  term,  to  allow  a  plea  to  be  then  filed  as 
matter  of  right,  nor  to  near  any  ezcoae  for  the 
failure  of  connael  to  file  a  plea  at  the  prerioua 
termjimder  the  permiuion  then  leranted. 

3.  The  action  being  upon  an  onconditkmal 
contract  In  writing,  an  unsworn  plea,  eren  if 
meritorious,  presented  no  obstacle  to  the  rendi- 
tion of  a  judgment  by  the  court  in  faror  of  the 
plaintiif ;  and  the  court  did  not  err  in  refusing, 
after  it  had  orally  announced  its  judgment  in 
the  plaintiff's  fayor,  to  aUow  the  defendant  to 
Terify  his  ^lea,  because  the  judgment  had  not 
yet  been  signed  and  entered  upon  the  minutes. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Wilcox  county; 
O.  O.  Smith,  Judge. 

Action  by  the  Sayannah  Guano  Company 
against  A«  K.  Fisher,  in  which  there  waa  a 
Judgment  for  plaintiff  by  default  From  an 
order  denying  a  new  trial,  and  refusing  to 
vacate  the  default,  defendant  brings  error. 
Ajffirmed. 

Cutts  St  Hizon  and  HaL  Lawson,  for  plain- 
tiff in  error.  Tom  Eason  and  B.  A.  Smith, 
for  defendant  in  error. 

ATE3KSON,  J.  The  action  in  the  pres-. 
ent  case  was  brought  under  the  pleading  act 
of  18d3.  The  written  pleas  filed  by  the  de- 
fendant were,  upon  a  general  demurrer  to 
them,  stricken,  but  no  exception  appears  to 
hare  been  taken  to  the  order  striking  these 
pleaa.  During  the  term  at  which  they  were 
stricken,  and  after  that  was  done,  the  court 
granted  to  the  defendant's  counsel  further 
time  during  the  same  term  at  which  that 
action  was  taken  to  file  another  plea,  but  no 
other  plea  was  in  fact  filed  during  that  term. 
At  the  next  term  the  court  directed  that  a 
judgment  be  entered  up  as  by  default  In 
favor  of  the  plaintiff  against  the  defendant, 
and  declined  to  allow  a  plea  to  be  then  filed, 
or  to  hear  from  counsel  his  reasons  for  not 
having  filed  one  within  the  time  limited  un- 
der the  first  order.  A  motion  was  made  for 
a  new  trial  and  to  vacate  the  order  enter- 
ing judgment  by  default. 

1,  2.  We  do  not  think  that  after  the  first 
term  of-  the  court  the  defendant's  counsel 
was  entitled,  as  matter  of  right,  to  further 
indulgence  in  tbe  matter  of  filing  his  iletL 
The  grant  of  time  within  which  to  file  pleas 
was  equivalent  to  a  statement  of  terms  up- 
on which  such  indulgence  was  granted  by 
the  court;  and  the  defendant,  having  fftiled 
to  comply  with  the  terms  imposed  upon  him 
by  the  court,  must  appeal  to  the  discretion 
of  the  court,  and  not  to  any  right  which  in- 
heres in  him  as  a  party  to  have  further  in- 
dulgence in  the  premisea  Nor  does  it 
change  the  nature  of  the  case  that  at  the 
time  the  judgment  was  actually  signed  the 
defendant  had  in  fact  sworn  to  and  offered 
to  file  a  written  plea  which  would  have  been 
a  substantive  defense  to  the  plalntifl's  ac- 
tion. Such  plea,  even  if  filed  without  the 
consent  and  allowance  of  the  court,  might 
liavt  been  disregarded,  and  ordered  from  the 


flles»  as  having  been  entered  without  legal 
authority;  and,  inasmuch  as  the  tenns  im- 
poaed  bj  the  court  in  the  first  instance  seem 
to  us  reasonable^  we  are  not  disposed  to  in- 
terfere with  its  discretion  in  refusing  far- 
ther time  to  the  defendant  to  enable  him  to 
make  his  defense.  The  defendant  not  hav- 
ing excited  in  the  first  instance  to  the 
judgment  of  the  court  striking  his  pleas,  the 
court  did  not  err  at  a  subsequent  term  In 
refusing  to  entertain  a  motion  to  vacate  the 
order  of  the.  previous  term  striking  them, 
on  the  ground  that  it  was  improvidently 
granted. 

8.  The  action  was  upon  an  unconditional 
contract  in  writing.  The  idea  of  the  defend- 
ant, even  if  meritorious,  presented  no  ob- 
stacle to  the  rendition  of  a  judgment  by  the 
court  in  favor  of  the  plaintiff  at  the  time  it 
was  granted,  for  the  reason  that  it  was  not 
sworn  to  in  the  first  instance,  and  had  not 
been  allowed  as  an  amendment  to  any  other 
plea  after  it  was  sworn  to  at  the  time  of 
the  rendition  of  the  judgment;  and  no  er- 
ror was  committed  by  the  court,  after  it  had 
oraUy  announced  judgment  in  the  plaintilTs 
favor,  in  refusing  to  recognize  as  a'  defense 
a  plea  sworn  to  and  in  the  meantime  filed  bj 
the  defendant  without  allowance  by  the 
court;  and  this  is  true,  notwithstanding  judg- 
ment had  not  then  been  actually  signed  and 
entered  upon  the  minutes,  it  appearing,  as 
we  have  before  indicated,  that  the  whole 
matter  then  rested  in  the  discretion  of  the 
circuit  judge,  and  that  the  defendant  was  not 
entitled  at  that  time,  as  matter  of  right,  to 
file  a  plea  to  the  action.   Judgment  affirmed. 


(910a.  479) 


STIGBB  V.  MONROB. 


(Supreme  Court  of  G^rgia.     Nov.  10,  1895.) 

&8VISW   ON   APPSAJi^RBOOKD— FmLURS   TO    PttO- 
DUOB  BOOKS—JUOOMBNT  BT  DsFADLT. 

1.  Where  a  plea  of  res  adjudicata  was  "sub- 
mitted to  the  court  upon  an  agreed  statement 
of  facts,"  and  the  plea  stridden,  the  supreme 
court  is  unable  to  determine  whetlier  striking 
tite  pica  was  enoneous  or  not  when  there  ii 
nothmg  whatever  in  the  record  to  show  what 
facts  appeared  in  the  **agreed  statement"  upon 
which  the  trial  court  acted. 

2.  In  order  to  entitle  the  plaintiff  to  a  judg- 
ment, under  the  provisions  of  section  S5l0  of 
the  (jode,  against  the  defendant,  as  by  default, 
because  of  a  failure  by  the  latter  to  produce 
books  or  papers,  under  notion  given  in  accord- 
ance with  section  3508»  it  must  appear  that  the 
court,  by  an  order,  peremptorily  required  the 
production  of  the  books  or  papers  in  question, 
and  that  the  defendant  failed  or  refused  **to 
comply  with  such  order."  Parish  v.  Machine 
Co.,  7  &  B.  138,  79  Ga.  682;  Mining  Co.  v. 
Findley,  11  S.  B.  775,  85  Ga.  4S1. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Ware  ooonty;  J. 
1$.  Hardeman,  Judge. 

Action  bf  W.  F.  Monroe  against  J.  If. 
Stiger.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 
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Hltcfa  &  BfyetB,  for  plalatiff  in  error.  Leon 
A.  Wilson,  for  defendant  in  error. 

ATKINSON,  J.  L  It  appears  from  the  rec- 
ord in  tbis  case  tbat  the  defendant  in  error 
sued  the  plaintiff  in  error  upon  a  breach  of 
warranty  of  title  to  bind.  The  defendant  be> 
low  filed  a  plea  of  rea  adjndicata,  and  upon 
this  plea  as  a  separate  substanttre  defense  to 
the  plaintiff's  action  the  court  made  the  fol« 
lowing  order:  'rThe  witWn  plea  having  been 
submitted  to  the  court  upon  an  agreed  state- 
ment of  fkcts,  and  it  appearing  by  the  erl* 
dence  offered  that  it  is  Insufficient  to  support 
the  plea,  it  is  ordered  that  the  same  be,  and 
It  is  hereby,  oyerruled  and  stricken."  Excep- 
tion was  taken  to  this  order  of  the  presiding 
judge  oyerruling  the  plea  of  the  defendant 
When  w»  look  into  the  record,  we  find  no 
''agreed  statement  of  facts"  accompanying  the 
plea,and  whieh  was  submitted  with  it  for  the 
Judgment  of  the  court.  Hence,  whether  or 
not  error  was,  in  this  respect,  committed,  we 
are  not  able  to  declare.  If  there  was  in  fact 
an  agreed  statement  of  facts,  it  should  have 
been  either  incorporated  In  the  brief  of  eyt- 
dence  or  set  out  in  the  bill  of  exceptions.  If 
the  agreed  statement  of  facts  consisted  of  the 
recitals  of  facts  set  out  in  the  plea,  it  should 
have  been  so  certifled  to  this  court,  to  the 
end  that  we  might  Judicially  determine  that 
we  had  before  us  the  eridence  upon  which 
the  circuit  judge  acted  In  rendering  his  judg- 
ment upon  the  plea. 

2.  After  striking  the  plea  of  res  adjudicata, 
the  court  proceeded  with  the  trial  of  the 
cause.  It  appears  that  the  pUdntifr  In  the 
court  below  gaye  to  the  defendant  notice  to 
produce  "at  the  next  term  of  the  court,  and 
from  term  to  tem^  ^u^til  said  case  is  disposed 
of,  the  plats  and  grants,  together  with  the 
entire  chain  of  title  down  to  and  including 
yourself,  to  lots  of  land  Nos.  fi06  and  607  In 
the  Twelfth  district  of  Ware  county,  to  be 
used  by  the  plaintiff  aa  eridence  in  said 
case."  In  obedience  to  this  notice,  the  de- 
fendanti  through  his  counsel,  produced  aad 
turned  over  to  the  plaintiff  a  general  deed 
from  his  grantor  to  himself,  which  included 
the  lots  in  controyersy,  with  the  statement 
that  this  was  the  title  upon  which  he,  the 
defendant,  relied,  it  being  all  the  titles  the  de- 
fendant had  to  the  premises  In  dispute.  The 
plaintiff  accepted  this  deed  without  objection, 
and  put  it  in  eyidence.  Later  on,  during  the 
course  of  the  examination  of  the  defendant 
as  a  witness,  it  appeared  that,  in  addition  to 
the  deed  which  he  had  glyen  the  plaintiff,  he 
had  some  of  the  bad£  titles  to  the  lots  in  con- 
troyersy at  his  home,  some  15  or  20  miles 
from  the  courthouse,  a^d  which  he  was  ad- 
ylsed  It  would  not  be  necessary  for  him  to 
produce  in  response  to  the  notice.  When 
this  fact  was  brought  to  the  attention  of  the 
court,  the  presiding  judge  suspended  the  trial 
of  the  case,  directed  a  yerdict  in  fayor  of  the 
piftiwtiir  against  the  defendant,  and  made  an 


order,  which  waa  in  the  following  words,  to 
wit:  ''la  this  case,  the  defendant  haying  ap- 
peared and  filed  a  plea  of  the  general  issue, 
and  it  further  appearing  that  under  section 
3500  of  the  Code  of  Georgia  of  1882  the 
plaintiff,  on  the  5th  day  of  October,  1893,  in 
compliance  with  said  law  and  the  law  of 
Georgia  in  such  cases  made  and  proyided, 
notified  and  required  the  defendant,  J.  M. 
Stiger,  to  produce  in  said  court  at  the  next 
term  thereof,  and  from  term  to  term  until 
said  case  is  disposed  of,  the  plots  and  grants, 
together  with  the  entire  chain  of  title  down 
to  and  including  himself,  to  lots  of  land 
numbers  606  and  607  in  the  Twelfth  district 
of  Ware  county,  to  be  used  by  the  plaintiff 
as  eyidence  in  said  case;  and  it  further  ap- 
pearing that  the  defendant  is  in  possession 
of  the  papers  called  for  by  said  notice,  and 
that  the  same  are  material  to  the  plaintiff's 
cause  of  action,  but  that  he  has  wholly  failed 
and  refused  to  produce  in  court  said  papers, 
without  sufficient  cause  for  such  failuie  and 
refusal:  It  Is  thereupon  ordered  that  the  said 
defendant's  plea  of  the  general  Issue  be,  and 
the  same  is  hereby,  stricken;  and,  further, 
that  the  plaintiff  do  haye  and  recoyer  of  and 
from  the  said  defendant  the  principal  sum  of 
four  hundred  dirilars,  and  the  further  sum  of 
three  hundred  and  fifty  dollars  and  seyenty- 
seyen  cents,  being  interest  on  said  principal 
at  the  rate  of  seyen  per  cent  per  annum 
from  the  15th  day  of  Noyember,  A  D.  1882, 
to  the  25th  day  of  April,  1805,  and  the  fur- 
ther sum  of  ten  dollars  and  twenty-flye  cents 
as  costs  of  court  hi  this  behalf  expended;  the 
plaintiff  haying  preyed  facts  to  support 
this  judgment  and  the  yerdict  of  the  jury 
of  this  date  in  said  case  in  this  court,  before 
it  was  ascertained  that  the  defendant  had 
said  i>apers  in  his  possession.  And  it  is  fur- 
ther ordered  that  said  yerdict,  being  in 
amount  the.  same  as  this  judgment,  is  hereby 
made  the  judgment  of  the*  court.  Granted 
in  open  court,  this  April  25,  1885."  We  do 
not  think  that  the  mere  failure  of  the  de- 
fendant, without  more,  to  produce  at  the 
trial  all  of  the  papers  called  for,  whether  ma- 
terial or  immaterial,  waa  a  sufficient  reason 
for  the  peremptory  striking  of  his  plea  of  the 
general  issue  and  for  the  peremptory  direc- 
tion of  a  yerdict  against  him.  The  direction 
contemplated  by  sections  8508^3510  of  the 
€X>de  is  in  the  nature  of  a  penalty  inflicted 
as  for  a  contempt  of  the  authority  of  the 
court,  and  before  It  can  be  inyoked  there 
must  haye  been  a  formal  order  of  the  court 
peremptorily  directing  the  defendant  to  pro- 
duce the  papers  called  for,  and  a  refusal 
upon  his  part  to  comply  with  this  order. 
Such  was  the  ruling  of  this  court  in  Parish  y. 
Machine  Co.,  79  Ga.  682,  7  8.  B.  138.  To 
same  effect,  see  Minihg  Co.  y.  Ffaidley.  85  Ga. 
431,  11  S.  B.  775.  To  justify  a  resort  hy  the 
court  to  this  extreme  measure,  the  party 
against  whom  the  penalties  prescribed  are 
sought  to  be  enforced  ought  at  least  to  be  re- 
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qniped  by  otdet  of  the  oanrt  to  produce  the 
paper  or  papers,  and  to  hare  an  opportunity 
first  to  comply  with  this  order.  We  thinlc 
the  ruling  of  the  court  in  striking  the  plea 
and  directing  a  verdict  was  error.  The 
Judgment  is  accordingly  reversed. 


(97  Oa.  681} 

SPBNGBB  et  aL  y.  BROOKS. 
(Sapreme  Conrt  of  Georgia.    Jan.  27,  1896.)  ^ 

Bajlroad  Rbcbivbrs^Adoption   of   Contracts 
OF  Ck>afPAHT'FBLLOW  Sbrtants— Who  Arb. 

1.  A  written  contract  of  eerviee  between  one 
of  its  onployte  and  a  railroad  company,  which, 
after  the  making  of  sack  contract,  is  pat  into 
the  hands  of  receiyers,  who  retain  this  em- 
ployd  in  their  aervlce,  is  not  necessarily  and  at 
all  events  binding  between  the  receivers  and 
the  employ^  To  make  it  so,  there  must  be^  ss 
between  these  parties,  some  agreement  to  this 
effect  either  express  or  implied. 

2.  As  a  general  role,  a  conductor  in  charge  of 
a  regular  passenger  or  freight  train,  and  hav* 
ing,  as  such  conductor,  full  control  of  its  move- 
ments, is  not,  while  in  the  performance  of  his 
usual  and  ordinary  duties  with  reference  there- 
to, a- fellow  servant  of  an  engineer,  fireman,  or 
brakeman  working  under  kis  orders.  Under 
such  circumstances  the  conductor  is  the  vice 
principal  of  the  railroad  company  or  of  receiv- 
ers operating  it  under  the  orden  of  a  court 

3.  There  is  nothing  in  the  facts  of  this  esse 
taking  it  out  of  the  rule  above  stated;  and  the 
diarges  complained  of,  being,  under  the  evi- 
dence, adjusted  to  this  rule,  were  not  improp- 
erly based  upon  the  assumption  that  the  plain*, 
tiff  and  the  oondoctor  were  not*  fellow  serv- 
ants; nor  were  they  in  other  respects  errone- 
ous. 

4.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  d^iying  a  new  trisL 

(SyUabns  by  the  Ck>vrt) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  J.  F.  Brooks,  by  next  friend, 
against  Samuel  Si>encer  and  others,  receivers 
of  the  Richmond  &  Danville  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendants bring  error.    Affirmed. 

The  foUowiog  is  the  ofllcial  report: 
Brooks,  by  his  next  friend,  sued  the  receiv- 
ers of  the  Richmond  &  DanvUle  Railroad 
Company  for  damages  from  personal  injuries, 
alleging:  About  July  16,  1893,  he  was  in  the 
employ  of  defendants  in  the  operation  of  the 
railroad  as  brakeman  on  a  freight  train, 
which  arrived  on  the  evening  of  that*  day  at 
Tallapoosa,  Ga.  It  became  necessary  for  the 
train  to  take  on  a  freight  car  standing  on  the 
side  track  at  this  point,  and  to  this  end  plain- 
tiff was  ordered  by  the  conductor,  one  Payne, 
who  was  defendants'  vice  principal  in  charge 
of  the  train,  to  go  over  to  said  car  to  open  the 
knuckle  of  the  patent  bumper  thereof,  prepar- 
atory to  attaching  the  car-  to  the  car  attached 
to  the  engine.  At  this  time  the  car  <m  the 
side  track  was  stationary,  and  so  was  the 
train.  Plaintiff  had  made  no  signal  to  move, 
and  it  was  their  duty  not  to  move  without  a 
signal  from  him  or  the  conductor.  He  step- 
ped up  to  the  car  on  the  side  trade*  and  was 
engaged  in  opening  the  knuckle  of  the  bump- 


er, having  his  back  to  the  engine.  While  be 
was  in  this  position^  and  relying  upon  the 
engineer  waiting  for  the  signal  before  he 
moved  back,  the  engineer  suddenly,  negli* 
gently,  and  recklessly  moved  back  his  engine 
and  cars  upon  plaintiff,  and  before  plaintiff 
was  aware  thereof  the  car  approaching  struck 
him  on  the  back,  and  he  at  once  siprang  to  the 
side  of  the  track  to  extricate  himself,  but  de- 
fendants had  negligently  and  carelessly  al- 
lowed the  roadbed  to  be  in  a  dangerous  condi- 
tion *at  this  point  There  was  a  deep  space, 
four  or  five  inches  deep,  between  the  cross- 
ties,  which  should  have  been  filled  up  level 
to  the  top  of  the  ties,  into  which  space  plain- 
tiff's foot  went,  and  he  was  thrown  violently 
to  the  ground,  before  the  two  moving  cars. 
The  person  in  charge  of  the  engine  was  one 
CNeUl,  who  was  only  a  fireman  \jiy  occupa- 
tion,  and  was  then  acting  as  engineer,  with 
defendants'  consent,  and  was  utterly  incompe- 
tent and  unfit  for  the  position  of  engineer, 
and  was  so  known  to  be  by  defendants,  and, 
had  they  exercised  ordinary  care,  they  would 
have  been  bound  to  have  known  it  No  sig- 
nal was  given  said  engineer,  and,  if  any  was 
given,  plaintiff  was  not  aware  of  it,  and  if  it 
was  given  him  to  come  back,  it  was  by  the 
conductor,  and  the  conductor  represented  de- 
fendants in  the  running  and  operation  of  the 
train.  Tallapoosa  Is  an  Important  station,  hav- 
ing side  tracks  and  foundry  tracks,  and  much 
switching  and  coupling  is  done  in  defendants' 
yard  at  this  point  It  was  incumbent  on  defend- 
ants to  keep  the  track  and  roadbed  in  a  con- 
dition reasonably  safe,  so  that  employes  could 
safely  couple  oars  on  said  track,  and  to  exer- 
cise ordinary  care  to  that  end.  This  defend- 
ants failed  to  do>  and  the  track  had  remained 
in  Its  unsafe  condition  for  many  months.  De- 
fendants knew  thereof,  and,  had  they  exer- 
cised ordinary  care,  were  bound  to  have 
known  it  Plaintiff  was  not  aware  thereot 
The  declaration  then  set  out  with  more  par- 
ticularity the  alleged  defective  condition  of 
the  roadbed,  the  nature  of  petitioner's  in- 
Juries,  his  earnings,  age,  etc.  By,  amend- 
ment it  was  alleged:  The  conductor  negli- 
gently signaled  the  engineer  to  come  back,  be- 
fore plaintiff  had  finished  hU  work  of  open- 
ing the  knuckle^  and  while  plaintiff  was  in 
such  position  that  any  movement  of  the  car 
would  injure  him.  Said  conductor  had  no 
right  to  give  such  signal  until  plaintiff  was 
out  of  danger.  Plaintiff  was  In  plain  view 
of  the  conductor.  The  conductor  saw  plaintiff, 
and  knew  what  he  was  doing.  Had  the  con- 
ductor exercised  ordinaiy  care,  he  was  bound 
to  have  seen  plaintiff,  and  have  known  his 
perilous  condition.  Plaintiff  was  ordered  by 
the  conductor  to  open  the  knuckle  of  a  car 
which,  with  other  (^rs,  was  attached  to  the 
engine,  and  was  obeying  this  order  when  in- 
jured. Said  cars  were  then  standing  still, 
and  when  the  knuckle  was  properly'  opened 
were  to  be  moved  back,  and  coupled  to  other 
standing,  cars.  The  engine  and  ears  were 
negligently  moved  back  as  aforesaid  and  run 
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over  plaintiff.  The  conductor  was  negligent, 
in  tliat  he  had  entire  supenrlsion  and  control 
of  the  train  and  represented  defepdants,  and 
negligently  allowed  the  engineer  to  leave  his 
engine,  and  allowed  the  fireman,  who  was  in- 
competent aa  an  engineer,  to  handle  the  en- 
gine, and  the  fireman  was  moving  the  engine 
when  plaintiff  was  hurt,  and  the  conductor 
knew  the  fireman  was  incompetent  as  en- 
gineer. The  fireman  was  guilty  of  the  negli- 
gent act  set  out  in  the  declaration.  By  tur- 
ther  amendment  it  was  alleged:  The  conduc- 
tor saw  plaintiff  fall,  as  set  out  in  the  declara- 
tion, ahd  saw  that  the  wheel  of  the  car  was 
about  to  run  gver  him,  and  did  not  signal  the 
fireman  in  charge  of  the  engine  to  stop.  The 
engine  had  Just  started,  and  was  going  slow, 
and  could  have  been  stopped  by  the  fireman 
if  the  conductor  had  signaled  him  so  to  do, 
and  would  not  have  run  over  plaintiff's  arm; 
and,  if  it  had  not  stopped  before  reaching 
plaintiff,  it  would  have  struck  him  with  so 
little  force  that  it  would  not  have  run  over 
his  arm.  Said  failure  so  to  signal  the  fireman 
by  the  conductor,  as  it  was  his  duty  to  do, 
was  negligence  on  the  part  of  the  conductor, 
who  was  representing  defendants  in  the  man- 
agement of  the  train.  There  was  a  verdict 
for  plaintiff  for  $1,500,  and«  defendants'  mo- 
tion for  new  trial  being  overruled,  they  ex- 
cepted. , 

The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc,  and  because  it  was  so  excessive 
in  amount  as  to  shock  the  moral  sense,  and 
hidicate  bias  and  prejudice.  Also  because 
the  court  excluded  from  the  Jury  the  follow- 
ing contract  in  writing,  which  was  offered  in 
evidence,  and  duly  proved  to  have  been  ex- 
ecuted and  signed  by  plaintiff:  "Richmond 
&  Danville  Railroad  Ck)mpany,  Lessee,  the 
Georgia  Pacific  Railway.  Atlanta,  Ga.  11/10, 
1S92.  I  fully  understand  that  the  Richmond 
and  Danville  Railroad  Company  positively 
prohibits  brakemen  from  coupling  or  un- 
coupling cars  except  with  a  stick,  and  that 
brakemen  or  others  must  not  go  between  cars 
under  any  circumstances  for  the  purpose  of 
coupling  or  uncoupling,  or  for  adjusting  pins, 
etc,  when  engine  is  attached  to  such  cars  or 
train;  and  in  consideration  of  being  employed 
by  said  company  I  hereby  agree  to  be  bound 
by  said  rule,  and  waive  any  and  all  liability 
of  said  company  to  me  for  any  results  of  dis- 
obedience or  infraction  thereof.  I  have  read 
the  above  carefully,  and  fully  understand  it 
[Signed]  John  Foster  Brooks.  Witness:  J. 
D.  Patterson."  "I  hereby  certifjr  that  John 
Foster  Brooks  signed  the  above,  as  appears 
by  "his  mark.*  I  read  the  same  over  to  him, 
and  carefully  explained  it  Note:  Before  any 
one  is  allowed  to  enter  the  service  of  this 
company  as  brakeman,  flagman,  switchman, 
or  fireman,  he  must  sign  one  of  these  forms; 
and,  previous  to  tils  signing,  he  must  insert 
in  his  own  handwriting,  above  his  signature, 
the  words:  1  have  read  the  above  carefully, 
and  folly  understand  it'  ** 
y.25s*]E.no.lO— dl 


Error  in  charging:  *1  put  the  question  in 
this  form  because  the  conductor  of  a  train 
out  on  the  road  is  the  representative  or  vice 
principal  of  the  absent  master,  and  not  the 
feUow  servant  with  the  brakeman,  while  he 
is  engaged  in  governing  its  movements.  He 
has  control  and  direction  of  its  movements,— 
to  start  it  or  stop  it;  and  if  he  be  guilty 
of  negligence  in  these  respects  it  is  the  mas- 
ter's own  negligence."  Alleged  to  be  error, 
for  the  reason  that  the  question  whether  the 
conductor  of  the  train  was  or  was  not  a 
fellow  servant  with  the  plaintiff,  under  the 
facts  of  the  case,  was  a  question  of  fact  for 
the  Jury  to  decide,  and  the  same  should  have 
been  submitted  to  them  for  their  decision,  it 
not  being  competent  for  the  court  to  decide 
such  issue  of  fact 

Error  in  charging:  'If  the  conductor, 
who,  as  I  have  said,  stood  for  and  repre- 
sented the  absent  master  in  the  governance 
of  the 'train,  with  power  by  virtue  of  his 
headship  to  start  or  stop  it  as  any  emergen- 
cy of  service  demanded,  if  he  saw  the  plain- 
tiff stumble  and  fall,  and  saw  the  efforts 
he  was  making  to  extricate  himself  from  his 
perilous  situation,  and  saw  the  train. mov- 
ing upon  him  while  in  that  prostrate  posi- 
tion, and  in  a  situation  of  imminent  peril, 
and  failed  to  use  ordinary  care  in  refer- 
ence to  commanding  the  stop  of  the  train  to 
save  him,  when,  by  the  use  of  such  care,  he 
could  have  'saved  him,  you  would  be  author- 
ized to  find  that  the  defendants  were  negli- 
gent" Alleged  to  be '  error,  because  the 
charge;  virtually  takes  from  the  Jury  the  de- 
termination of  the  substantive  issue  of  fact 
as  to  whether,  under  the  circumstances  dis- 
closed by  the  record,  the  conductor  of  the 
train  was  or  was  not  a  fellow  servant  of  the 
plaintiff,  and  assumes  to  instruct  the  Jury 
that  such  conductor  was  vice  principal  of 
defendants,  and  represented  the  defendants 
in  such  manner  as  to  make  them  liable  for 
his  acts  or  omissions.  Further,  because  there 
is  no  allegation  in  the  declaration,  and  no 
evidence  in  the  record,  to  Justify  a  charge 
based  upon  the  failure  of  the  conductor  to 
use  ordinary  care  in  reference  to  saving  the 
plaintiff  after  the  conductor  saw  the  plain- 
tiff in  a  position  of  peril  The  declaration 
tenders  no  such  issue  and  makes  no  such 
charge,  and  the  record  fails  to  show  that 
any  evidence  was  Introduced  tending  to 
show  negligence  on  the  part  of  the  conductor 
in  failing  to  stop  the  train  after  plaintiff 
stumbled  and  fell  upon  the  track  and  was 
in  a  position  of  peril.  FuiiJier,  because  the 
defendants  would  not  be  liablfe  for  the  mere 
omission  of  the  conductor  to  avert  from  the 
plaintiff  Injurious  results  following  his 
stumbling  and  falling  upon  the  track.  Un- 
less the  conductor  had  some  part  in  bring- 
ing about  the  position  of  peril,  or  was  guilty 
of  some  negligence  in  that  regard,  eveu  as- 
suming him  to  have  been  not  a  fellow  serv- 
ant but  the  vice  principal,  of  defendants, 
his  mere  failure  to  stop  the  train  under  the 
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circmnstances  disclosed  by  the  evidence 
would  not  constitate  actionable  negligence 
against  the  receivers.  Tbe  jury's  attention 
is  not  directed,  in  connection  with  this 
charge,  to  the  fact  that  before  the  defend- 
ants would  be  liable  the  conductor  must 
have  himself  been  guilty  of  negligence  in 
bringing  about  the  situation  of  peril,  but 
the  Jury  are  told  that,  even  though  the  con- 
ductor had  no  part  in  the  movement  of  the 
train,  even  though  he  was  not  responsible  for 
the  negligent  moving  h&ck  of  the  train,  even 
though  the  plaintiff  himself  had  signaled  the 
train  back,  and  had  put  himself  in  a  position 
of  peril,  even  though  the  position  of  peril 
resulted  from  no  negligence  on  the  part  of 
any  one,  yet  the  mere  fact  that  the  conductor 
failed  to  intervene  promptly  to  avert  the 
consequences  of  the  negligence  or  misfor- 
tune of  the  plaintiff,  would  entitle  the  plain- 
tiff to  a  verdict. 

Error  in  charging:  "The  question  for  you 
to  decide  on  this  branch  of  the  case  is,  did 
the  conductor  discover  that  the  plaintiff  had 
stumbled  and  fallen  in  front  of  the  ad- 
vancing train,  and  was  he  guilty  of  negli- 
gence in  failing  to  use  due  care  in  stopping 
It  In  time  to  avoid  the  catastrophe?"  Al- 
leged to  be  error,  because  the  liability  of  the 
defendants  is  made  to  depend  upon  the  mere 
failure  of  the  conductor  to  stop  the  train  in 
time  to  avoid  the  catastrophe,  after  discov- 
ering that  the  plaintiff  had  stumbled  and 
fallen  in  front  of  the  advancing  train,  and 
without  reference  to  the  question  whether 
the  conductor  was  responsible  for  plaintifTs 
perUous  situation  upon  the  track,  or  wheth- 
er the  plaintiff's  perilous  situation  was 
brought  about  by  the  conductor's  want  of 
due  care.  Further,  because  the  declaration 
contains  no  sufficient  charge  against  the  de- 
fendants by  reason  of  the  mere  failure  of 
the  conductor  to  obviate  the  perils  of  plain- 
tiff's situation  by  signaling  the  engineer  to 
stop  after  his  perilous  situation  became 
known.  The  theory  of  the  declaration  is 
that  the  injury  was  caused  by  affirmative 
acts  of  the  conductor  in  signaling  the  train 
back,  and  there  is  no  averment  in  the  dec- 
laration, and  no  evidence  in  the  record,  to 
Justify  a  charge  upon  the  want  of  care  on 
the  part  of  the  conductor  in  failing  to  stop 
the  train  In  time  to  avoid  plaintUTs  injury. 

Error  In  charging:  "If,  therefore,  you  be- 
lieve from  the  evidence  that  the  conductor 
knew  that  Mr.  Brooks  was  standing  on  the 
trade,  trying  to  pull  the  knuckle  back,  the 
train  then  being  at  a  standstill,  and  you  fur- 
ther believe  from  the  evidence  that  the  con- 
ductor himself  ordered  the  engineer  to  come 
back,  and  the  engineer  did  so,  and  that  the 
conductor  was  neg^gent  in  so  ordering,  in 
view  of  the  actual  occasion  and  situation  as 
{mown  to  him,  you  would  be  authorized  to 
find  that  the  master,  the  defendant  sued 
here;  iros  negligent"  Alleged  to  be  error, 
because  It  takes  from  the  Jury  the  consider- 
ation of  the  question  of  whether  the  relation 


of  the  vice  principal  existed  between  the 
conductor  and  the  defendants,  and  whether 
the  conductor,  under  the  facts,  was  a  fel- 
low servant  of  petitioner.  Further,  because 
on  the  undisputed  evidence  it  appeared  tliat 
the  conductor  was  the  fellow  servant  of  pe- 
titioner, and  was  not,  at  the  time  plaintiff 
received  his  injuries,  engaged  in  the  per- 
formance of  any  duty  resting  upon  the  mas- 
ter as  such,  but  was  engaged  in  a  servant's 
duty,  and  was,  therefore,  the  fellow  servant 
of  petitioner,  for  whose  acts  the  defendants 
are  not  liable. 

Error  in  charging:  "Again,  If  you  believe 
from  the  evidence  that  the  train  started, 
whether  in  obedience  to  a  sldkial  from  the 
conductor  or  without  any  signal  at  all,  and 
that  plaintiff,  as  he  turned  from  the  knuckle 
to  get  off  the  traclL,  stepped  Into  a  hole  be- 
tween the  cross-ties,  and  stumbled  and  fell, 
and,  being  on  his  all  fours,  scrambled  along 
the  track  a  certain  distance  In  an  effort  to 
keep  from  being  caught  by  the  train,  and  the 
conductor  discovered  this  In  time,  by  the 
exercise  of  ordinary  care,  to  signal  the  en- 
gineer, and  stop  the  train  before  it  caught 
and  mangled  plaintiff,  and  negligently  failed 
to  do  so,  you  would  be  authorize(l  to  find  that 
his  negligence  in  this  regard  was  the  negli- 
gence of  the  defendant"  Alleged  to  be  er- 
ror, because,  even  if  the  facts  recited  In  the 
charge  and  the  supposition  presented  by  the 
charge  were  true,  the  proximate  cause  of 
plaintiff's  injury  would  be  the  negligent,  act 
of  the  engineer  in  moving  back  his  train 
without  a  signal  from  petitioner,  and  the 
mere  fact  that  the  conductor  did  not  inter- 
pose to  avert  the  consequences  of  acts  of 
negligence  for  which  neither  the  defendants 
nor  the  conductor  himself  was  primarily  re- 
sponsible, would  not  be  sufficient  to  charge 
the  defendants  with  legal  liability.  Further, 
because,  even  if  the  law  of  the  charge  were 
correct,  and  the  defendants  were  liable  as 
supposed  In  the  charge,  the  court  should 
have  taken  Into  account  the  fact  of  the 
great  alarm  of  the  conductor,  as  shown  In 
the  evidence,  and  should  have  charged  the 
Jury,  in  connection  therewith,  that  the  con- 
ductor, being  so  alarmed,  and  without  fault 
on  his  part,  and  seeing  petitioner  in  a  sit- 
uation calculated  to  excite  great  conster- 
nation and  alarm  In  the  mind  of  the  con- 
ductor, would  not,  under  such  circumstan- 
ces, be  held  to  the  exercise  of  that  calm  and 
deliberate  Judgment  which  a  man  should  ex- 
ercise who  was  not  under  the  influence  of 
such  excitement  and  alarm.  Further,  be- 
cause this  portion  of  the  charge  Is  no  more 
manifestly  error  for  the  reason  that  in  sub- 
division 14  of  the  court's  charge  the  court 
instructed  the  Jury,  with  reference  to  the 
conduct  of  the  plaintiff,  as  follows:  •'Where 
one  is  put,  by  the  negligence  of  another,  un- 
der circumstances  of  grave  perU,  and  he 
must  choose  instantly  between  two  courses 
of  conduct,  both  of  them  hazardous,  and  he 
chooses  m  course  which  results  in  injury, 
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wkereaa,  if  he  luid  chosen  the  other,  he 
would  not  hare  been  hurt  at  all,  the  law 
will  leave  It  to  the  yary  to  aay  whether,  nn* 
der  the  particular  circam8tancefl»  he  exer^ 
clsed  a  due  care,  commensorate  with  the  ac- 
tual circumstances  as  they  were  presented 
to  him  at  the  tlnfe.**  Defendants  submit 
that  the  same  principle  of  law  which,  in  a 
position  of  danger  not  brought  about  by  his 
own  carelessness,  would  exonerate  the  plain- 
tiff from  the  exercise  of  a  high  degree  of 
care,  would,  under  the  drcmn  stances  in 
which  the  conductor  was  i^ced,  be  equally 
applicable  to  him,  and,  if  the  defendants  ar^ 
to  be  charged  with  liabiUly  for  the  failure 
of  the  conductor  to  promptly  act,  while  in 
the  presence  of  an  oyerwhelming  .peril  to 
another,  the  Jury  should  have  been  charged 
tliat  the  same  principle  was  equally  appli- 
cable to  the  conduct  of  the  conductor.  Al- 
leged to  be  error,  further,  because  the  con- 
ductor was,  under  the  eridenee,  the  co-sery- 
ant  of  petitioner,  and  not  the  vice  principal 
.  Error  in  charging;  "On  the  other  hand,  if 
you  believe  from  the  evidence  that  after  the 
conductor  discovered  that  plaintiif  had 
stumbled  and  fallen  on  the  track,  that  owing 
to  the  shortness  of  the  interval  both  as  to 
time  and  distance,  and  the  dose  proximity 
of  the  train,  and  the  speed  at  which  it  was 
moving,  and  the  position  in  which  the  con- 
ductor stood,  that  he  could  not  signal  the 
engineer  sooner  than  he  did  signal  him,  or 
mat  he  used  due  care  as  to  the  signal  he 
gave,  ^d  that  the  engineer  was  nei^gent 
in  not  more  promptly  responding  to  it  and 
stopping  the  train,  or  that  without  negli- 
gence on  the  part  of  either  the  conductor  or 
the  engineer  the  train  could  not  have  been 
stopped  in  time  to  save  the  plaintilf,  then 
yon  would  be  authorized  to  find  that  the 
defendants  were  not  ne^gent  upon  this 
branch  of  the  case.*'  Alleged  to  be  error, 
because  the  charge  makes  the  liability  of  the 
defendants  to  depend,  as  stated  abov^,  upon 
the  failure  of  the  conductor  to  interpose  to 
avert  plaintiff's  injury,  without  reference  to 
whether  plaintifTs  perilous  position  .  was 
caused  through  plaintiff's  own  negligence  or 
by  the  negligence  of  the  engineer,  in  neither 
of  which  cases  would  the  defendants  be  lia- 
ble. Further,  because  there  is  nothing  in 
the  declaration  or  in  the  evidence  to  Justly 
the  charge.  Further,  because  it  undertakes 
to  summarize,  or  select  and  group  together, 
certain  conditions  which,  if  the  Jury  believed 
th^' existed,  would  exonerate  the  defend- 
ants from  liability,  and  limits  the  Jury  to  the 
facts  recited,  virtually  taking  from  them  the 
consideration  of  the  great  alarm  of  the  con- 
ductor In  view  of  plaintiff's  great  peril,  to- 
gether .with  such  other  facts  as  they  might 
take  as  bearing  upon  the  question. 

£2rror  in  charging:  "If  you  believe  from 
the  evidence  that  the  conductor  •  •  * 
was  not  .guilty  of  negligent  in  making  time- 
ly efforts  to  stop  the  train,  if  it  was  coming 
back  without  his  instructions,  and  not  at 


plaintiff's  own  instance,  there  can  be  ho  re^ 
covery.  On  the  other, hand,  if  the  injury  of 
which  plaintiff  complained  was  attributable 
to  the  negligence  of  the  conductor  in  either 
of  the  two  respects  mentioned,  the  plaintiff 
would  be  entitled  to  recover,  provided  the 
plaintiff  could  not,  by  ordinary  care  on  his 
part,  have  avoided  the  consequences  to  him- 
self of  the  negligence.'*  Alleged  to  be  error, 
because  defendants  are  not  liable  by  reason 
of  the  mere  failure  of  the  conductor  in  mail- 
ing timely  efforts  to  stop  the  train,  if  the 
train  came  back  without  the  instructions  of 
the  conductor,  and  without  the  instructions 
of  plaintiff.  In  such  event,  defendants  sub- 
mit that  the  proximate  cause  of  the  Injury 
would  be  manifestly  the  negligence  of  the 
engineer  or  other  persons,  for  whose  acts 
the  defendants  would  not  be  liable,  such 
persons— the  engineer  or  fireman—being  peti- 
tioner's fellow  servants.  Further,  because 
there  was  nothing  in  the  declaration  or  in 
the  evidence  to  Justify  the  Jury  in  basing  its 
verdict  upon  the  failure  of  the  conductor  **to 
make." 

Glenn,  Slaton  &  Phillips,  for  plaintiffis  in 
error.  X.  I.  Pendleton  and  Arnold  &  Arnold, 
for  defendant  in  error. 

SIMMONS,  a  J.  Brooks,  a  minor,  was 
employed  by  the  receivers  of  the  Richmond  & 
Danville  Bailroad  Company  as  brakeman  on 
a  freight  train,  and  while  so  employed  sus- 
tained serious  personal  injuries  by  reason  of 
his  being  run  into  by  the  train  when  engaged 
in  opening  the  "knuckle"  of  the  bumper  of  a 
car,  under  the  direction  of  the  conductor  of 
the  train,  preparatory  to  coupling  that  car  to 
others  belonging  to  the  train.  By  his  next 
friend  he  sued  the  receivers  for  damages,  al- 
leging negligence  on  the  part  of  the  defend- 
ants and  the  conductor,  and  recovered  a  ver- 
dict for  $I,500i  The  defendants  made  a  mo- 
tion for  a  new  trial,  the  grounds  of  which  are 
set  out  in  the  reporter's  sta^ment,  and  to  the 
overruling  of  the  motion  they  excepted. 

L  It  is  complained  that  the  court  erred  in 
excluding,  when  offered  In  evidence  by  the 
defendants,  a  contract  in  writing  between 
the  plaintiff  and  the  Richmond  &  Danville 
Railroad  Ck>mpany,  whereby  the  plaintiff 
agreed  to  be  bound  by  a  rule  of  the  company 
prohibiting  brakemen  from  going  between 
cars  for  the  purpose  of  coupling  or  uncoup- 
ling, etc.,  and  agreed  to  vraive  liability  of , the 
company  to  him  for  any  results  of  infraction 
of  the  rule.  There  was  no  error  in  excluding 
this  contract  It  was  not  a  contract  with  the 
receivers,  but  one  entered  into  with  the  com- 
pany prior  to  the  receivership.  When  the 
company  ceased  to  operate  the  road,  and  the 
receivers  took  charge  of  it,  the  latter  were  not 
bound  to  retain  the  employ^  of  the  former, 
and  the  contracts  of  the  company  with'its  em- 
ploy^ were  not  binding  on  the  receivers  un- 
less adopted  by  them;  nor,  in  the  absence  of 
such  an  obligation  on  the  part  of  the  receiv- 
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era,  wen  sach  employte  bound  to  abide  by 
the  terins  of  any  contract  entered  Into  with 
the  company.  The  contract  In  question, 
therefore,  was  not  necessarily  binding  be- 
tween the  plaintlft  and  the  receiyers,  and 
there  was  no  evidence  showing  any  adoption 
of  it  as  between  them,  either  directly  or  by 
implication. 

2, 3.'  It  was  complained  that  the  trial  Judge, 
in  his  charge  to  the  Jury,  erred  in  assuming 
that  the  conductor  was  the  alter  ego  of  the 
defendants  on  the  occasion  in  question,  there- 
by excluding  the  theory  of  the  defendants 
that  they  were  fellow  servants,  and  that  the 
company  was,  therefore,  not  liable  for  any 
Injury  resulting  from  the  negligence  of  the 
conductor.  Ordinarily,  the  conductor  of  a 
train  has  control  of  its  movements,  and 
brakemen  connected  with  the  train  are,  while 
engaged  In  coupling  cars  to  the  train  at  sta- 
tions, subject  to  his  orders  and  under  his 
control;  and  he  is  not,  when  directing  the 
movements  of  the  train,  and  giving  orders  to 
the  brakeman  and  the  engineer  in  connection 
therewith,  a  fellow  servant  of  such  employ^ 
within  the  meaning  of  the  rule  as  to  fellow 
servants,  but  is  a  rice  principal  of  the  mas- 
ter. See  Mills  y.  RaUway  Go^  87  Ga.  106,  13 
S.  E.  205;  Prather  y.  Bailroad  Co.,  80  6a. 
436,  9  S.  B.  630,  and  cases  cited.  The  eyi- 
dence  in  this  case  discloses  nothing  which 
would  take  it  out  of  the  general  rule  aboye 
stated.  It  shows  that  the  conductor  was  in 
fact  directing  and  controlling  the  moyements 
of  the  train,  and  that  the  plaintifF  and  the 
engineer  were  acting  under  his  orders  at  the 
time  of  the  injury.  The  instructions  com- 
plained of  were,  therefore,  not  improperly 
based  upon  the  assumption  that  the  plaintiff 
and  the  conductor  were  not  fellow  servants. 

4.  The  charge  was  not,  in  other  respects, 
erroneous.  The  eyidence  warranted  the  ver- 
dict, and  there  vras  no  error  in  denying  a 
new  trial.   Judgment  affirmed. 

(97  Oiu  489)  ^ 

BRUNSWICK  &  W.  B.  00.  v.  GIBSON. 

(Supreme  Court  of  Georgia.     Nov.  16,  1886.) 

RllLBOAD  CoMPARIBS—StRBBT  AOCtDBNT— NbOLI- 

OBNOB— CORTRIBCTOBT  NSOUGBKOB— 

iNST&UOTIONfl. 

1.  The  instractioiiB  of  the  court  as  to  the  law 
of  contributory  nogligence,  taken  all  together, 
were  substantially  in  accord  with  the  rule  laid 
down  in  Railroad  Co.  y.  Luckie,  13  B.  E.  105, 
87  Ga.  d,  and  wexe  correct.  The  request  to 
charge  on  this  subject  was  coyered  by  the 
charge  given. 

2.  It  appearing  that  the  deceased  was  killed 
by  a  locomotiye  moyfng  backwards  upon  a  rail- 
road track  running  longitudinally  through  a 
pablic  street  in  a  dty,  and  the  declaration  ex- 
pressly alleging  that  the  defendant  company 
was  negligent  in  failing  **to  have  a  flagman  or 
some  omer  person  standing  on  the  rear  end  of 
•aid  locomotiye  while  it  was  being  ran  back- 
wards as  aforesaid,"  there  was  no  error  in  sub- 
mitting to  the  jury  for  their  determination  the 
question  whether  or  not  such  failure  was  an 
•ct  of  negligence. 

8.  The  requests  to  charge,  ezoept  the  one 
aboye  referred  to  and  one  other,  which  was  of 


no  serious  importance,  were  properly  refused* 
because.  In  effect,  theff  purpose  was  to  obtain 
InstroctiooS  from  the  court  that  such  and  sech 
acts,  not  per  s^  negligent  in  law,  would  be  in 
fact  negligent. 

4.  The  eyidence  warranted  the  yerdict,  and, 
this  being  a  second  finding  in  the  plaintiff's 
fayor,  this  eoort  will  not  oyermle  the  discre- 
tion of  the  trial  Judge  in  refusing  to  set  it  aside. 

(3yllabus  by  the  Court) 

Error  from  superior  courts  Glynn  oountjr; 
J.  L.  Sweat,  Judge. 

Action  by  Luerctia  Gibson  against  the 
Brunswick  &  WeiErtem  Bailroad  Company 
to  recoyer  for  the  death  of  her  son.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.  Affirmed. 

Goodyear,  Kay  &  Brantley,  for  plaintiff  in 
error.  Symmes  ft  Bennet,  for  defendant  in 
error. 

SIMMONS,  a  J.  L  In  the  case  of  RaQ- 
road  Co.  y.  Luckie,  87  Ga.  6,  13  8.  E.  105, 
this  court,  construing  sections  2872  and  3034 
of  the  Code,  held,  in  substance,  that  the 
plaintiff  in  an  action  against  a  railroad  com- 
pany for  personal  injuries  cannot  recoyer, 
eyen  though  the  company  may  haye  been 
negligent,  if,  after  the  negligence  of  the 
defendant  began  or  was  existing,  the  per- 
son injured  could,  by  ordinary  care,  haye 
ayoided  the  consequences  to  himself  of  that 
negligence;  also  that,  if  the  person  injured 
could  not,  by  the  exercise  of  ordinary  care, 
haye  ayoided  the  injury,  and  the  injury  re- 
sulted from  the  defendant's  negligence,  he 
can  recoyer,  although  to  some  extent  neg- 
ligent himskf,  but  the  amount  of  the  re- 
coyery  shotdd  be  diminished  in  proportion  to 
the  amount  of  fault  attributable  to  him;  and 
that  this  latter  rule  is  not  a  qualification  of 
the  former.  The  first  rule  preyents  his  re- 
coyery  at  all  if,  by  ordinary  care,  he  could 
haye  ayoided  the  injury;  the  second  allows 
htm  to  recoyer,  although  negligent  himself, 
if  he  could  not,  by  the  exercise  of  ordinary 
care,  haye  ayoided  It.  Taking  into  consid- 
eration the  entire  charge  of  the  trial  Judge 
upon  the  law  of  contributory  negligence,  It 
was  substantially  in  accord  with  the  law  as 
aboye  stated,  and  coyered  substantially  the 
defendant's  requests  to  charge  on  this  sub* 
Ject 

2.  It  appears  from  the  record  that  the  rail- 
road company's  track  extended  longitudinal- 
ly through  Bay  street,  one  of  the  principal 
thoroughfares  of  the  city  of  Brunswick,  and 
that  the  trains  of  the  company  ran  from  one 
end  of  the  street  to  the  other.  The  locomo- 
tiye and  train  which  ran  oyer  and  killed  the 
plaintiff's  son  were  at  the  upper  end  of  the 
street,  standing  still,  and  blocked  a  cross- 
ing which  was  in  general  use  by  the  people 
in  that  locality.  In  order  for  the  train  to 
run  down  the  street,  the  locomotiye  had  to 
run  backwards,  with  the  tender  in  front 
The  deceased  started  across  the  street  a 
short  distance  beyond  the  crossing,  and 
while  he  waa  crossing  the  trndk  the  train 
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suddenly  staited,  and  ran  oyer  him.  The 
declaration  alleged  that  the  defendant:  ^rafl 
neg^ligent  in  failing  to  haye  a  flagman  or 
some  other  person  at  the  rear  of  the  loco* 
motlye  while  it  was  being  run  hackwarda, 
so  as  to  want  persons  who  were  crossing  or 
attempting  to  cross  the  track  as  the  train 
was  approaching.  The  ocmrt,  in  its  charge 
to  the  Jury,  submitted  to  them  whether,  un- 
der all  the  circumstances  disclosed  by  the 
eyidence,  the  failure  to  do  this  was  negli- 
gence. The  defendant,  in  its  motion  for  a 
new  trial,  alleged  that  this  was  error, 'be- 
cause there  was  no  statutory  requirement  or 
ordinance .  requiring  the  company  to  make 
any  proyision  of  this  kind  for  warning  per- 
sons crossing  the  track.  As  befbre  remark- 
ed, the  track  at  this  point  ran  through  a 
leading  thoroughfare  of  the  city;  a  large 
number  of  people  doubtless  crossed  it  eyery 
hour;  and  whether  there  was  a  statute  or 
ordinance  requiring  it  or  not,  we  think  the 
Jury  would  haye  a  right  under  the  circum- 
stances to  say  that  the  railroad  company 
ought  to  haye  had  some  person  stationed  at 
the  end  of  the  train  at  that  point  to  giye 
warning.  It  was  contended  on  the  part  of 
the  railroad  company  that  the  crossing 
blocked  by  the  train  on  that  occasion  was  a 
priyate  crossing.  If  the  street  was  a  puhUti 
one,  we  do  not  see  how  there  could  be  a 
priyate  crossing  upon  it  Nor  dp  we  agree 
with  counsel  for  the  railroad  company  in  his 
contention  with  regard  to  the  right  of  the 
public  to  cross  the  street  elsewhere  than  at 
certain  points.  It  is  true  that  in  tnost  cities 
streets  are  usually  crossed  at  certain  points, 
generally  at  the  intersection  of  other  streets, 
but  there  is  no  law  which  requires  people 
to  cross  only  at  such  places.  If  the  street  is 
a  public  one,  people  haye  a  right  to  cross 
it  at  any  place  along  its  line,  and  the  law 
win  protect  them  from  being  run  oyer,  ei- 
ther by  ordinary  yehicles  or  railroad  trains. 
The  only  difference  in  the  duty  of  a  railroad 
company  towards  persons  crossing  at  the 
usual  places  of  crossing  and  towards  those 
crossing  at  other  places  in  the  street  is  in 
the  greater  degree  of  care  required  in  the 
one  case  than  in  the  other.  On  the  other 
hand,  there  is  a  coiresponding  duty  on  the 
part  of  persons  who  cross  the  street  else- 
where than  at  the  usual  crossings  to  exer- 
cise a  greater  degree  of  care  for  their  own 
protection  than  would  be  required  of  them 
at  such  crossings.  And  of  course  no  potv 
son  would  haye  a  right  to  Cross  the  track 
in  front  of  a  moying  train  when  it  would  be 
dangerous  to  do  so. 

8.  It  is  complained  that  the  Court  erred  in 
refusing  to  charge  as  follows:  "If  the  dec- 
laration of  the  plaintifP  sets  out  that  the 
crossing  at  Cook's  Mill  was  blockaded  by 
the  locomotiye  and  flat  cars,  and  that  Rich- 
ard B.  Gibson  walked  south  to  a  point  about 
fifty  feet,  and  started  to  cross  said  track 
near  the  back  or  rear  of  said  locomotiye  at 
a  point  not  a  crossing,  the  plaintiff  is  bound 


by  snch  aUegatlona.  They  are  to  be  con- 
sidered the  truth  of  th)s  case,  as  an  admis- 
idon  that  Richard'  B;  Gibson  did  not  under- 
take to  cross  at  a  publie  crossing.''  Jf  we 
are  correct  in  what  we  haye  said  as  to  the 
rights  of  the  pubUc  to  cross  the  street  at 
any  plaice  along  its  line,  proyided  they  do 
so  with  proper  care  and  caution,  there  was 
no  error  in  refuring  to  giye  this  request  in 
charge;  and,  whether  this  would  haye  been 
a  proper  charge  or  not«  the  failure  to  giye  it 
would  not,  under  the  facts  of  the  case,  be 
sufficient  to  demand  a  new  triaL  Nor  did 
the  court  err  in  refusing  the  other  requests 
set  out  In  the  motion  for  a  new  triaL  It 
would  haye  been  error  against  the  plaintiff 
if  the  court  had  instructed  the  Jury  as  re- 
quested, because  these  requests  contain  in- 
timations flnt>m  the  court  to  the  JU17  as  to 
what  would  haye  been  negligence  on  the 
part  of  the  deceased  «nd  ttiis  question,  as 
we  haye  often  held,  is  for  t^e  Jury  alone  and 
not  for  the  court. 

4.  The  eyidenee  authorized  the  finding  of 
the  Jury,  and,  this  being  the  second  yerdiet 
in  the  plaintiffs  fayor,  we  wiU  not  oyermle 
the  discretion  of  the  trial  Judge  in  refusing 
a  new  triaL   Judgment  kfllrmed. 


(07  Gft.  6€8) 
BAT  y.  HHMPHILL. 
SAME  T.  HAAS. 
(Supreme  Court  of  Georgia.    Dea  2,  1895.) 

MORTOAOI— POWBB  OF  SAL^^KayOGATIOK.. 

Although  a  mere  ledtal  in  a  power  of  sale^ 
contained  in  a  mortgage  given  to  secure  the 
payment  of  money,  that  such  power  is  coupled 
with  an  interest,  would  not  of  itsdf  make  it 
such  a  power,  yet  where  the  mortgagor  plain* 
ly  and  uaequiyocally  stipulated  in  the  mort- 
gage itself  that  the  power  of  sale  should  be  ir- 
revocable, and  thus,  upon  a  valuable  considera- 
tion, made  the  power  a  part  of  the  contract  giv- 
en as  security  for  a  debt,  and  conferred  It  f ov 
t|ie  purpose  of  effectuating  that  security,  he 
was  bound  by  the  terms  of  this  contract,  and 
could  not  himself  revoke  the  power  of  sale. 
This  is  true,  irrespeetiye  .  of  the  question 
wliether,  in  the  absence  of  such  a  stipulation, 
the  power  would  be  irrevocable  by  the  mortga- 
gor while  in  life,  or  whether  it  woold,  by  his 
death,  be  ipso  facto  revoked. 
(Syllabus  by  the  Oourt) 

Error  from  superior  court,  Fulton  county; 
X  H.  Lumpkin^  Judge. 

Actions  by  L.  B.  Bay  against  W.  A  Hemp- 
hill and  Jacob  Haas.  Judgments  for  de- 
feudants.  and  plaintiff  brings  error.  Af- 
firmed. 

W.  B.  Hammond,  Felder  Si  Davis,  and 
Layender  R.  Bay,  for  plaintiff  hi  error.  Good- 
win &  Westmoreland,  for  defendants  in  error. 

SIMMONS,  a  J.  The  plaintiff  in  error 
executed  to  the  defendants  in  error  c^tain 
promissory  notes,  and  a  mortgage  to  secure 
the  same,  which  mortgage  contained  a  pro- 
vision authorizing  Hhe  mortgagee  to  sell  the 
mortgaged  property  for  the  payment  of  the 
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debt  If  not  jnid  when  due»  and  a  further  pzo- 
YlBlon  that  'the  power  and  agency  aforesaid 
ifl  coupled  with  an  interest,  and  Is  hereby 
made  irreYOcaUe,  eren  by  death."  The  notes 
became  diie»  and  were  not  paid,  and  the  mort- 
gagee»  in  pursuance  of  the  power  glyen  by  the 
mortgaigef  advertised  the  mortgaged  property 
fbr  sale;  whereupon  the  mortgagor  notified 
him  that  the  power  of  sale  was  revoked  and 
canceled.  Subsequently  the  mortgagor  filed 
a  petition  for  an  injunction  against  the  sale, 
basing  his  petition  on  the  ground  that  he  had 
reroked  the  power  of  sale.  The  court  re- 
fused the  injunction,  and  to  this  ruling  the 
petitioner  excepted. 

Generally  an  agency  is  reyocable  at  the  will 
of  the  principal,  and  it  la  ipso  facto  revoked 
by  his  death.  To  the  rule  that  an  agency  is 
revoked  l^  the  death  of  the  principal  there  is 
but  one  exception,  and  that  exception  exists 
where  the  power  of  the  agent  is  coupled  with 
an  interest  By  this  is  meant  an  interest  in 
the  'thing  itself;  that  is  to  say,  in  the  sub- 
ject on^  which  the  power  Is  to  be  exercised^ 
and-  not  merely  in  that  which  is  produced  by 
the  exercise  of  the  power.  WiUdns  y.  Mc- 
Gehee,  86  Ga.  766,  13  S.  E.  85,  and  authori- 
ties there  cited.  The  power  is  irrevocable  in 
the  lifetime  of  the  principal  where  it  is  given 
for  a  valuable  consideration,  and  forms  a 
part  of  a  contract  made  as  security  for  a 
debt,  and  Is  conferred  for  the  purpose  of  ef- 
fectuating the  security,  even  though  not 
coupled  with  an  interest  in  the  thing  itself; 
and  this  is  said  to  be  so  although  there  Is  no 
express  stipulation  that  the  power  shall  be 
irrevocable.  Marshall,  0.  J.,  in  Hunt  t. 
Rousmanier,  8  Wheat  174;  Id.,  1  Hare  ft  W. 
Lead.  Gas.  *578.  It  is  undoubtedly  so  if  there 
is  such  a  stipulation.  Our  Code,  it  is  true, 
in  section  2183,  which  declares  the  rule  to  be 
as  above  stated,  that  generally  an  agency  la 
revocable  at  the  will  of  the  principal,  men- 
tions but  one  exception  to  the  rule,— that  of  a 
power  coupled  with  an  interest;  but  there  is 
no  reason  to  suppose  that  other  instances 
were  excluded,  there  being  nothing  in  the 
language  of  the  section  to  indicate  that  it  was 
intended  to  be  exhaustive  on  the  subject  In 
the  case  of  Calloway  v.  Bank,  54  Ga.  441,  it 
was  held  that  "a  power  in  a  mortgage  to  the 
mortgagee  to  sell  the  property  mortgaged  on 
the  f^lure  of  the  mort^gagor  to  pay  the  debt 
at  its  maturity  is  a  lawful  power  under  the 
laws  of  this  state,  and  is  irrevocable."  Some 
of  the  reasoning  of  McCay,  J.,  in  that  case 
was  disapproved  in  the  case  of  Wilklns  v. 
McGehee,  supra.  In  whidi  it  was  h^d  that 
such  a  power  was  revoked  by  death,  but  it 
was  said  that  the  decision  itself  was  right 
Judge  McCay  argued  that  the  mortgagee  had 
such  an  interest  in  the  land  Itself  as  would 
render  the  power  irrevocable.  In  WiUdns  v. 
McGehee  we  disapproved  of  that  view,  for 
the  reason  that  in  this  state  a  mortgage  does 
not  convey  title,  but  is  a  mere  security,  and 
the  interest  of  the  mortgagee  is  therefore  con- 
fined to  the  proceeds  of  the  mortgaged  prop- 


erty; but  we  said:  "Under  the  facts  of  that 
case  the  power  of  sale  could  very  well  be 
held  irrevocable,  because  they  show  that  the 
contract  between  Maxwell  [the  mortgagor] 
and  the  mortgagees  was  that,  on  default  in 
the  payment  of  the  sum  of  money  secured  by 
the  mortgage,  the  mortgagees  were  not  to  be 
delayed  by  the  necessity  of  foreclosing  In  the 
courts,  but  either  of  them  might  sell  all  or 
any  part  of  the  lands  to  pay  said  indebted- 
ness, after  advertising,  etc.  Maxwell  was 
not  *dead  at  the  time  of  the  sale;  and  the 
power,  being  part  of  a  contract  for  a  consid- 
eration, might  for  that  reason,  be  held  ir- 
revocable In  the  lifetime  of  the  mortgagor." 
Chief  Justice  Marshall,  in  the  leading  case  of 
Hunt  V.  Rousmanier,  supra,  says:  '* Where 
a  letter  of  attorney  forms  a  part  of  a  con- 
tract and  is  a  security  for  mcmey,  or  for  the 
performance  of  any  act  which  is  deemed  val« 
uable,  it  is  generally  made  lirevocable  in 
terms,  pr,  if  not  so,  is  deemed  irrevocable  in 
law.  Although  a  letter  of  attorney  depends, 
from  its  nature,  on  the  will  of  the  person 
making  it,  and  may,  in  general,  be  recalled  at 
his  will,  yet  if  he  binds  himself  for  a  con- 
sideration, in  terms,  or  by  the  nature  of  his 
contract,  not  to  change  his  will,  the  law  will 
not  permit  him  to  change  it"  Judge  Story, 
in  his  work  on  Agency,  says:  "Where  an  au- 
thority or  power  is  coupled  with  an  interest 
or  where  it  Is  given  for  a  valuable  considera- 
tion, or  where  it  is  a  part  of  a  security,  there, 
unless  there  is  an  express  stipulation  that  it 
shall  be  revocable,  it  is  from  its  own  nature 
and  character,  in  ccmtemplatlon  of  law,  ir- 
revocable, whether  it  is  expressed  to  be  so 
upon  the  face  of  the  instrument  conferring 
the  authority  or  not"  2  Story,  Ag.  (8th  Ed.) 
f  477.  See,  also,  1  Am.  ft  Bug.  Enc.  Law 
(2d  £2d.)  "Agency,"  p.  1217  et  seq.  In  the 
case  of  an  ordinary  agency,  there  is  generally 
no  reason  why  the  principal  should  be  pre- 
cluded from  revoking  the  agency.  The  agent 
is  the  servant  of  the  principal,  and  the  la^ 
compels  no  man  to  employ  another  against 
his  will,  or  to  continue  to  repose  trust  and* 
confidence  in  another  after  he  has  seen  fit  to 
withdraw  it  If  the  revocation  is  unreason- 
able, and  constitutes  a  breach  of  contract 
whereby  the  agent  sustains  injury,  the  law 
affords  him  redress  in  an  action  for  dam- 
ages. Code,  I  2183.  In  this  case,  however, 
the  relation  of  the  parties  was  not  merely 
that  of  principal  and  agent  The  power  in 
question  concerned  the  disposition  of  prop- 
erty upon  which  the  person  on  whom  the 
power  was  conferred  held  a  lien  as  security 
for  a  debt,  and  was  a  part  of  the  contract 
creating  the  security,  and  was  granted  for 
the  purpose  of  effectuating  that  security;  and 
it  was  expressly  stipulated,  as  a  part  of  the 
consideration  moving  to  the  mortgagee,  t))at 
the  power  should  be  irrevocable.  Upon  prin- 
ciple as  weU  as  authority  it  seenu  to  us  clear 
that  whether  such  a  power  is  revoked  by 
death  or  not  the  grantor  should  not  be  p»- 
mltted  to  revoke  it  himself.    We  hold,  there- 
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fore,  that  the  court  below  did  not  err  In  re- 
fusing the  ixtjonctlon  prayed  foe  Judgment 
afBlrmed. 


(97  Ga.  575) 

MORRIS  et  aL  T.  MADDOX  et  aL 

(Supreme  Ck>iirt  of  Georgia.     Dec  2,  1896.) 

Pabtkebship  —  FofTBus  OF  Faktnbb  —  Tbial — 
IliscoKouoT  OF  Counsel. 

1.  It  being  within  the  scope  of  the  legitimate 
bnaineas  of  a  mercantile  partnership  to  raise 
money  by  making  and  negotiating  promissory 
notes,  a  member  thereof  has  the  power  to  ex- 
change a  promissory  note  of  the  partnership  for 
the  promissory  note  of  another  of  like  amount, 
the  proceeds  of  which  are  Intended  for  use  ih 
carrying  on  the  partnership  business. 

2.  Where  a  case  turned  largely  upon  a  materi- 
al issue  of  fact  concerning  which  the  parties 
were  seriously  at  Tariance,  and  there  waa  pres- 
ent at  the  trial  a  witness  who  manifestly  had 
full  knowledge  as  to  the  truth  of  this  issue,  and 
who  had  been  sworn  at  the  instance  of  the 
plaintiff,  but  not  examined,  it  was  grossly  im- 
proper for  the  plaintiff's  counsel,  in  the  con- 
cluding argument  of  the  case,  to  state  to  the 
jury  that  it  was  unnecessary  to  examine  this 
witness,  because,  if  he  had  been  examined,  he 
would  haye  sworn  to  certain  things,  the  coun- 
sel at  the  same  time  undertaking  to  inform  the 
jury  what  the  testimony  of  the  witness  would 
haye  been,  and  it  bemx  apparent  that  such  tes- 
timony, if  true,  would  haye  been  fatal  to  the 
defendant's  ease. 

8.  In  the  present  case— It  beinx  one  in  which 
not  only  an  issue  of  the  nature  aboye  indicated, 
but  other  issues  of  considerable  imiwrtance 
were  closely  contested^-4he  misconduct  of  plain- 
tiff's counsel  was  cause  for  a  mistrial;  and, 
although  the  Judge  rebuked  the  counsel,  and 
instructed  the  jury  to  disregard  his  improper 
statements,  this  was  not,  in  this  instance^  a 
sufficient  correction  of  the  injury  done  to  the 
defendant,  and  consequently  it  was  error  to 
oyerrule  the  hitter's  motion  tifr  a  new  trial, 
the  same  haying  been  made  with  reaaonable 
promptness. 

4.  Other  than  as  stated  in  the  preceding  note, 
there  was  no  error  requiring  a  reyersal  of  the 
judgment  below. 

(Syllabus  by  the  Court) 

Brror  from  city  court  of  Atlanta;  Howard 
Van  fipps,  Judge. 

Action  by  J.  J.  4b  J*  E.  Maddox  against  B. 
8.  Morris  4b  Oo.  From  a  judgment  for  plaln- 
tlfla»  defendants  bring  error.    Eeversed. 

Mayscm  4b  Etai,  for  plaintiffs  in  error.  G.  D. 
Maddox  and  Glenn  4b  Bonntiee,  for  defend- 
ants in  error. 

LUMPKIN,  J.  1.  It  is  wen  known  that 
every  mercantile  partnership  needs  cash  in 
the  conduct  of  its  business.  Withoat  money» 
such  a  concern  could  not  transact  business  at 
all,  and  it  is  perfectly  obvious  that  the  ne- 
cessity of  borrowing  must  frequently  arise. 
It  follows  that  a  member  of  such  a  partner- 
ship has,  generally,  the  right  to  contract,  in 
the  partnership  name,  for  a  loan  of  money. 
It  is  usual.  In  such  a  case,  to  give  a  promis- 
sory note,  and  the  partner  conducting  the 
transaction  has  the  authority  to  sign  the 
name  of  the  firm  to  such  note.  Very  often 
security  is  required,  and  in  that  case  it 
would  be  perfectly  legitimate  and  proper  for 


such  partner  to  procure  another  to  sign  the 
note  as  surety.  If  the  surety  required  an  in- 
demnity, the  name  of  the  partnership  could, 
for  the  accomplishment  of  this  purpose,  be 
lawfully  signed  to  the  proper  instrument  by 
the  partn^  who  induced  the  surety  to  sign 
the  note.  These  propositions  seem  clear  and 
indisputable^  and  they  lead  to  the  conclusion 
that  a  member  of  a  partnership  has  the 
power  to  exchange  a  promissory  note  of  the 
partnership  for  the  promissory  note  of  an- 
other of  like  amount,  the  proceeds  of  which 
axe  intended  for  use  in  carrying  on  the  part- 
nership business.  Each  becomes  an  accom- 
modation maker  for  the  benefit  of  the  other. 
The  act  of  one  is  the  consideration  for  the 
act  of  the  other;  and  the  net  result,  so  far 
as  the  partnership  is  concerned,  is  that  it  ob- 
tains money  for  use  in  its  business  upon  the 
paper  of  another  person,  and  in  return  in- 
demnifies that  person  against  loss;  or,  what 
is  equivalent  to  the  same  thing,  extends  to 
him  an  accommodation  of  the  same  kind  it 
procured  at  his  hands. 

2.  The  misconduct  of  the  plaintiffs'  counsel, 
as  outlined  in  the  second  headnote,  was  whc^ 
ly  inexcusable.  This  is  apparent  without 
discussion. 

3.  7%is  being  a  closely  contested  case  upon 
the  facts,  a  mere  rebuke  of  the  counsel  by 
the  judge,  and  an  instruction  to  the  jury  to 
disregard  counsel's  improper  statements,  was 
not,  in  this  instance,  a  sufficient  correction  of 
the  injury  done  to  the  defendants.  The  lat- 
ter's  counsel  pursued  the  course  which  this 
court,  in  Railroad  Go.  v.  Johnson,  90  6a.  501, 
16  S.  B.  48,  decided  was  the  proper  one  under 
such  circumstances,  viz.  he  promptly  objected 
to  the  remarks  made  by  the  plaintiffs'  counsel, 
and  moved  that  a  mistrial  be  declared.  See, 
also,  Robinson  v.  Stevens,  98  6a.  589,  21  S.  B. 
97,  citing  the  Johnson  Case,  supra,  and  again 
holding  that,  under  such  circumstances,  **tha 
proper  course  was  to  move  that  the  case  be 
withdrawn  from  the  jury,  and  a  mistrial  be 
ded^tred;  and,  if  the  court  refused  to  grant 
this  request,  the  refusal  would  be  subject- 
matter  for  review  by  this  court"  The  case 
in  hand  affords  an  Instance  In  which  the  mo- 
tion for  a  mlstzlal  ought  to  have  been 
granted. 

4.  It  is  unnecessary  to  deal  specifically 
with  other  questions  presented  in  the  record. 
Bxeept  as  above  indicated,  there  was  no  error 
requiring  a  new  trlaL     Judgment  reversed. 


{97  Oa.  814) 

CRAWFORD  et  at  V.  BROOMHBAD  et  aL 

(Supreme  Court  of  6eorgia.     Dec  21,  1895.) 

Sals  or  Wabd's  Land— RsiirvssTifBOT  ov  Pro- 

0BBD8. 

Prior  to  the  passage  of  the  act  of  Novem- 
ber 11,  1889,  relating  to  sales  of  the  estates  of 
wards  for  reinvestment  (Acts  1889,  pp.  156, 
157),  the  ordinary  had  jurisdiction  and  author- 
ity to  grant  to  a  guardian  of  a  minor  child  an 
order  authorizing  the  guardian  to  sell  unpro- 
ductive real  estate  belonging  to  the  ward  for 
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the  purpose  of  reiiiyestiDig  the  proceeds  of  the 
sale  in  other  and  prodnctiye  property.  The  act 
of  December  21,  1827  (Cobb's  Dig.  pp.  325, 
826),  in  60  far  as  it  authorized  the  sale  of  real- 
ty belonging  to  an  orphan  or  orphans,  ''where 
it  is  fully  and  plainly  made  to  appear  that  the 
same  will  be  for  the  benefit  of  such  orphan  or 
orphans."  was.  until  the  passage  of  the  act  first 
ahoTe  cited,  still  of  force,  the  power  of  order- 
ing snch  sales  being  in  the  ordinaries.  Section 
1828  of  the  Code  deals  only  with  the  rales  and 
restrictions  under  which  such  sales  are  to  be 
conducted. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  B*ulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  between  George  G.  Crawford  and 
others  and  J.  S.  Broomhead  and  others.  From 
the  judgment,  CrawfonX  and  others  bring  er- 
ror.    Affirmed. 

John  C.  Reed,  for  plaintiffs  in  error.  Hall 
&  Hammond,  Ellis  &  Gray,  and  Rosser  Har- 
ter,  for  defendants  in  error. 

SIMMONS,  C.  J.  The  only  question  for  our 
determination  in  this  case  is  whether,  prior  to 
Che  act  of  NoYember  U,  1889,  relating  to 
sales  of  the^estates  of  wards  forreLaYestmenU 
the  ordinary  had  Jurisdiction  and  authority  to 
grant  to  the  guardian  of  a  minor  child  an  order 
authorizing  the  guardian  to  sell  unproductiYe 
real  estate  for  the  purpose  of  reiuYesting  the 
proceeds  of  the  sale  in  other  and  productlYe 
property.  Prior  to  the  act  of  1827  (Ck)bb's  Dig. 
325,  326),  there  were  seYeral  acts  on  the  sub- 
ject of  sales  by  executors,  administrators,  and 
guardians;  and  that  act,  after  reciting  in  its 
preamble  that  by  the  prior  acts  referred  to  no 
power  was  glyen  '*to  said  courts  [the  inferior 
courts  when  sitting  for  ordinaxy  purposes, 
now  the  courts  of  ordinary]  to  order  the  sale 
of  any  real  estate  belongli^  to  orphans  other 
than  such  as  is  acquired  by  them  from  their 
testator  or  intestate,  by  reason  of  which  fre- 
quent and  manifest  Injury  is  sustained  by  or- 
phans and  others  holding  real  estate  other 
than  such  as  is  acquired  by  descent,"  proYldes 
that  said  courts  '*shall  be  authorized  to  order 
a  sale  of  any  part  or  the  whole  of  the  real 
estate  of  any  orphan  or  orphans  •  •  •  up- 
on application  of  the  *  ♦  •  guardian  or 
guardians,  where  it  is  fully  and  plainly 
[made  to]  appear  that  the  same  will  be  for 
the  benefit  of  such  orphan  or  orphans,  *  *  .  * 
under  the  same  rules  and  restrictions  as  are 
by  law  pointed  out  for  the  sale  of  real  estate 
of  testators  or  Intestates."  This  act,  con- 
strued with  those  of  which  it  is  amendatory, 
clearly  gaYO  to  the  courts  of  ordinary  the 
power  to  order  the  sale  of  the  real  estate  of 
orphans  wheneYer  it  should  be  made  to  ap- 
pear to  the  court  that  the  sale  would  be  for  the 
benefit  of  the  orphans;  and  it  was  so  well 
understood  prior  to  the  Code  that  this  power 
was  Yested  la  the  ordinary  that  the  codifiera 
did  not  incorporate  therein  the  details  of  the 
prior  legislation  on  the  subject,  but  embraced 
so  much  of  it  as  Was  deemed  necessaiy  in 
section  1828  of  the  Code,  which  declares  that 
''all  sales  of  any  portion  of  the  property  of 


the  ward  shall  be  made  under  the  direction  of 
the  ordinary,  and  under  the  same  rules  and 
restrictions  as  are  prescribed  for  sales  by  ad- 
ministrators of  estates.*'  This  section,  we 
think,  should  be  construed  in  connection  with 
the  act  of  1827,  and,  so  construing  it,  the  or- 
dinary had  power  thereunder  to  order  a  sale 
of  any  portion  of  the  property  of  the  ward 
wheneYer  it  should  be  made  to  appear  that 
the  sale  would  be  for  the  benefit  of  the  ward. 
It  was  contended  that  und^r  this  section  the 
ordlnai7  could  not  order  a  sale  of  the  realty  of 
the  ward  for  relUYestment,  it  being  proYided 
therein  that  all  sales  of  the.  properly  of  the 
ward  sliall  be  made  "under  the  same  rules 
and  restrictions  as  are  prescribed  for  sales 
by  administrators  of  estates,"  and  the  power 
of  an  administrator  to  sell  realty  being  con- 
fined to  sales  for  the  purpose  of  paying  debts 
and  for  distiibutlon.  We  do  not  think  the 
language  quoted  limited  the  purposes  for 
which  salte  of  the  property  of  the  ward  could 
be  made.  This  language  appears  for  the  first 
time  in  the  act  of  1827,  and  in  that  act  it  ap- 
plied to  the  mode  and  manner  of  sale.  It  ap- 
plies to  the  application  for  leSYe  to  sell,  the 
adYertisement,  time  of  sale,  etc.  If  it  limited 
the  power  of  the  ordlnaxy  to  the  granting  of 
an  order  of  sale  only  where  the  sale  was  to  be 
made  for  the  purpose  of  paying  debts  and  for 
distribution,  it  would  Yirtually  abrogate  the 
acts  upon  which  this  section  of  the  Code  is 
predicated,  and  some  other  proYlsions  of  the 
Code.  For  Instance,  under  section  18^  the 
ordinary  may,  in  his  discretion,  allow  the  cor- 
pus of  the  estate  of  the  ward  to  be  used  In 
whole  or  In  part  for  his  maintenance  and  edu- 
cation. How  could  this  be  done  if  the  conten- 
tion of  the  plaintiff  in  error  is  correct?  Ac- 
cording to  that  contention,  the  ordinary  would 
haYe  no  power  to  authorize  the  guardian  to 
sell  unproductiYe  realty  of  the  ward  for  his 
maintenance  and  education,  although  the 
ward  might  be  in  a  starving  condition,  and 
illiterate.  In  the  case  of  Prine  y.  Mapp,  80 
Ga.  137,  5  S.  E.  66,  this  court  held  that,  al- 
though it  is  the  duty  of  a  father  to  provide 
for  the  maintenance  and  education  of  his 
children  until  their  majority,  yet  If  he  is  un- 
able to  do  so  from  his  own  means,.but  has  in 
his  hands,  as  their  guardian,  an  estate  be- 
longing to  them,  the  ordinary  may  lawfully 
grant  an  order  to  sell  the  property  for  that 
purpose.  Other  cases  could  be  cited  in  which 
this  court  has  upheld  the  power  of  the  or- 
dinary to  authorize  the  sale  of  the  property  of 
a  ward  for  other  purposes  than  the  payment 
of  debts  and  distribution.  We  are  confirmed 
in  this  opinion  not.  only  by  the  recognition  of 
the  power  by  this  court  in  numerous  Instances, 
but  by  the  uniform  practice  of  the  ordinaries 
in  this  respect  up  to  the  passage  of  the  act  of 
1889.  The-  writer,  from  an  ei^perience  at  the 
bar  and  on  the  bench  of  89  years,  has  neYer 
known  it  to  be  questioned  before.  EUs  ex- 
perience has  been  that  applications  for  the 
sale  of  the  property  of  wards,  prior  to  the 
passage  of  the  act  of  1889,  were  uniformly 
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made  to  the  ordlnaiy,  and  passed  upon  hj  him. 
By  the  act  of  1S89  the  legislature.  In  tts  wis- 
dom, took  away  from  the  ordlnaiy  the  power 
to  grant  orders  for  the  sale  of  the  property 
of,  wards  for  this  purpose,  and  conferred  It 
upon  the  Judges  of  the  superior  courts,  being 
doubtless  of  the  opinion  that  the  latter  would 
exercise  better  judgment  and  discretion  than 
had  been  exercised  by  some  of  the  ordinaries 
In  regard  to  this  matter.  Whatever  may 
have  been  the  reason.  It  is  tlear  that  this 
power  now  rests  exclusively  In  the  judges  of 
the  superior  courts;  and  It  Is  also  clear  to 
our  minds  that  prior  to  the  act  of  1889  the 
power  was  vested  In  the  ordinaries.  Judg- 
ment affirmed. 


(97  Oa.  6S8) 

TUGGLB  T.  TUOGDB. 
(Supreme  Oourt  of  Georgia.     Jan.  20,  1896.) 
Sbpahatioh  of  Parbnts— Cctstobt  ov  Child. 
Under  the  facts  of  this  ease,  the  trial 
judge  abused  his  discretiOD  in  awarding  the 
poaseaiion  of  the  child  in  controversy  to  the 
mother,  instead  of  the  father.     Looking  solely 
to  the  interest  and  welfare  of  the  child,  it  is 
manifest  that,  as  between  the  two  parents,  the 
latter,  and  not  the  former,  waa  entitled  to  its 
custody. 
(Syllabus  by  the  Court) 

Brror  frcnn  criminal  court  of  Atlanta;  T. 
P.  Westmoreland,  Judge. 

AppUcatlan  of  Mrs.  Willie  0.  Tuggle  for 
writ  of  habeas  corpus  to  obtain  custody  of 
her  child.  From  the  decree  granting  her  the 
custody,  Paul  L.  Toggle  brings  error.  Re- 
versed. 

Bishop,  Andrews  ft  Hin  and  Rosser  &  Gar- 
ter, for  plaintlfT  In  error.  James  &  Bell,  for 
defendant  in  error. 

SIMMONS,  C.  J.  Section  1794  of  the  Code 
declares  thai  "in  cases  of  separation  of  the 
parents  •  •  ♦  the  court,  upon  writ  of 
habeas  corpus,  may  exercise  a  discretion  as 
to  the  possession  of  the  child,  looking  solely 
to  his  interest  and  welfare."  This  does  not 
mean  an  arbitrary  or  unlimited  discretion,  but 
a  "dlscretton  guided  and  governed  by  rules  of 
taw."  Lindsey  V.  Lindsey,  14  Ga.  657, 6(50;  Mil- 
ler V.Wallace,  76  Ga.  479  (2).  Under  the  facts 
of  the  present  case  as  they  appear  from  the 
record,  we  are  constrained  to  hold  that  the 
court  below  erred  in  awarding  the  custody  of 
the  child  to  the  mother.  It  is  undisputed 
that  she  abandoned  both  the  child  and  the 
father,  and  went  to  a  distant  city  where  she 
resided  for  a  considerable  length  of  time, 
her  traveling  expenses  being  paid  by  another 
man  upon  her  promise  that  she  would  live 
with  him.  Several  witnesses  testified  that 
her  general  reputation  was  bad.  She  had 
no  means  of  her  own,  was  not  in  any  employ- 
ment by  which  she  could  support  the  child, 
and  was  dependent  on  her  father  and  mother, 
who  were  in  very  moderate  circumstances. 
On  the  other  hand,  it  appeared  that  the  father 
of  the  child  was  an  industrious,  w^  to  do 


man,  who  was  earning  a  good  salary,  and 
owned  some  real  estate;  that  he  was  fore- 
man of  the  shops  of  the  Western  ft  Atlantic 
Railroad  Company,  and  had  been  continuous- 
ly for  12  years  in  the  employment  of  the 
company.  He  had  always  provided  well  for 
the  support  and  comfort  of  his  wife  and 
child,  and  according  to  the  testimony  of  a 
number  of  witnesses,  some  of  whom  had 
lived  in  the  same  house  with  him,  he  was  of 
good  character  and  habits,  and  not  addicted 
to  the  drink  habit,  though  he  occasionally 
took  a  drink,  and  on  a  few  occasions  had 
taken  too  much.  When  his  wife  left  him,  he 
placed  the  boy,  who  was  then  about  nine 
years  old,  wUb  the  family  of  his  brother,  a 
clergyman  in  good  circumstances,  where  he 
was  well  treated  and  cared  for,  and  was  be- 
ing prepared  for  school;  and  he  was  there 
when  the  wife  obtained  possession  of  htm 
surreptitiously.  The  wife  testified  that  her 
husband  had  cursed  in  the  presence  of  the 
child,  but  her  parents  testified  that  she  some- 
times used  ''bad  language"  herself  when  the 
child  was  present.  The  wife  testified  that 
on  one  occasion  she  had  seen  him  make  amo- 
rous demonstrations  towards  another  woman, 
and  that  he  sometimes  drank  to  excess.  Her 
parents  also  testified  as  to  his  drinking  to  ex- 
cess. It  will  be  seen,  however,,  that  while 
there  is  some  evidence  derogatoiy  to  the 
father,  it  appears  that  he  was  not  only,  gen- 
eraUy  speaking,  a  man  of  good  habits,  but 
was  well  able  to  provide  for  the  child,  and 
had  always  taken  good  care  of  him,  and  had 
him  placed  where  he  was  receiving  proper 
moral  and  educational  training,  when  the 
mother  obtained  possession  of  him;  whiler 
on  the  other  han^  the  evidence  is  overwhelm- 
ing i^id  uncontradicted  that  the  mother,  both 
in  view  of  her  character  and  her  want  of 
means  and  ability  to  provide  for  the  child, 
was  an  unfit  person  to  be  intrusted  with  his 
care  and  training.  Thft  boy,  having  passed 
the  period  of  infancy,  did  not  require  the 
care  and  attendance  of  the  mother  to  the 
extent  which  would  be  required  in  the  case  of 
a  child  of  more  tender  years.  Looking  sole- 
ly to  the  Interest  and  welfare  of  the  child, 
we  think  it  is  manifest  that,  as  between  the 
parents,  his  custody  should  be  awarded  U> 
the  father.   Judgment  reversed. 


(97  Oa.  660> 
VAN  PBI/r  V.  EnJRT  et  aL 
(Supreme  Court  of  Georgia.     Jan.  20,  1898.)  * 

ASSieNUBNT  —  CONSTSUCTION  —  MORTeASB  ^  BSV- 
VORCBMENT  BT   ASSIGNBB  OF  NOTB. 

1.  A  written  assigimient  of  "all  the  dalms**^ 
of  the  assignor  agaiiiBt  a  named  debtor,  aris- 
ing upon  certain  loans  made  by  the  assignor  to- 
the.  debtor,  operates  to  pass  to  the  assignee  oil 
choses  in  action  falling  within  this  description, 
indudiDg  promissory  notes  held  by  the  assign^ 
or  against  the  debtor  at  the  time  the  assign- 
ment was  made. 

2.  While  such  an  assignment  of  a  promissory 
note,  or  other  evidenee  of  indebtedness,  secured 
by  a  deed  to  land  executed  under  the  provisional 
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of  MCtion  1968  et  seq.  of  the  Code,  does  not 
pats  to  the  mniga^  a  leiral  title  to  the  land 
ItseUI,  Boch  assignee  has— and,  as  against  the 
debtor,  may,  when  necessary  to  the  coUeetion 
of  su<3i  claim,  assert^-ftn  equitable  interest  in 
the  secnrity  c^ectnated  by  the  deed;  and  In 
such  case  it  is  within  the  power  of  a  conrt  ex- 
ercising equity  jonsdiction,  upon  proper  plead- 
ings and  eTid^ice,  to  afford  appropriate  relief 
in  the  premises. 

3.  Taking  into  view  all  the  allegations  of  the 
plaintiff's  petition  in  the  present  case,  the  same 
was  not  without  equity,  and  there  was  no  er- 
ror in  oTerruling  the  defendant's  demurrer. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Joel  Hurt  and  others  against 
F.  M.  Van  Pelt  for  the  foreclosure  of  a  deed 
as  an  equitable  mortgage.  From  a  decree 
for  plaintiffs,  defendant  brings  error.  Af- 
firmed. 

John  A.  Wimpy,  for  plaintiff  in  error. 
Glenn,  Slaton  &  Phillips,  for  defendants  in 
error. 

SIMMONS,  G.  J.  The  Home  Building  & 
Loan  Association,  in  winding  up  its  busi- 
ness, executed  an  assignment  as  follows: 
''Georgia,  Fulton  County.  For  value  re- 
ceived, the  Home  Building  4b  Loan  Associa- 
tion hereby  transfers  to  H.  a  Stockdell,  Joel 
Hurt,  and  A.  L.  Waldo  all  the  claims  of  said 
Home  Bi^Lildlng  and  Loan  Association  against 
the  following  parties  to  wit  [naming  seyer&l 
persons,  among  whom  was  F.  M.  Van  P^t], 
said  claims  having  arisen  from  said  parties 
borrowing  as  members  of  said  association. 
In  witness  whereof,  the  said  Home  Building 
&  Loan  Association  has  hereto  set  its  hand 
and  seal  this  12th  day  of  December,  188a 
The  Home  Building  &  Loan  Association 
[seal],  by  George  Wlnship,  President,  by 
Joel  Hurt,  Sect  &  Treasurer."  It  appears 
that  Van  Pelt  had  borrowed  from  the  as- 
sociation a  certain  amount  of  money,  for 
wiiich  he  had  given  his  promissory  note  se- 
cured by  15  shares  of  the  stock  of  the  as- 
sociation, and  by  a  deed,  under  section  1969 
of  the  Code,  to  certain  realty  In  the  city  of 
Atlanta.  It  appears  further  that  he  failed 
and  refused  to  pay  his  dues  to  the*  associa- 
tion as  required  by  the  by-laws,  and  fkiled 
also  to  pay  the  taxes  due  upon  the  property 
to  the  state,  county  and  city,  and  the  as- 
sociation had  been  compelled  to  redeem  the 
property  after  it  had  been  sold  for  taxes, 
and  subsequently  bought  it  in  at  another  tax 
sale,  and  received  a  deed  thereto  made  in 
pursuance  of  such  sale.  The  parties  to 
whom  the  assignment  above  set  out  was 
made  filed  their  equitable  petition  to  the 
superior  court,  wherein  these  facts  were  al- 
leged, and  prayed  that  the  deed  given  by 
Van  Pelt  to  the  association  as  security  be 
foreclosed  as  an  equitable  mortgage;  that 
all  sums  expended  by  them  for  taxes,  etc., 
be  declared  a  lien  on  the  premises;  and  that 
th^  be  granted  a  decree  for  said  sums,  and 
that  the  property  be  tKAd  therefor;  for  Judg- 


ment against  defendant.  In  any  evoit,  for 
the  amount  of  the  claim  of  the  association, 
and  the  sums  expended  In  paying  taxes,  etc; 
and  that,  if  it  should  be  determined  that 
they  have  not  the  title  to  the  property,  the 
property  be  sold,  and  they  be  paid  their 
claims  out  of  the  proceeds  of  the  sale.  The 
petition  was  demurred  to  on  various 
groimds,  which  were  overruled,  and  the  de- 
fendant excepted. 

1.  One  of  the  grounds  of  demurrer  was 
that  the  transfer  above  set  out  is  void  in 
that  it  does  not  describe  what  property  or 
claim  is  transferred  to  the  plaintiffs,  or 
whether  it  is  for  money,  personal  property, 
or  for  land.  There  is  no  merit  in  this  objec- 
tion. The  terms  of  the  assignment  are  very 
broad.  It  is  a  transfer  of  ''all  the  claims** 
of  the  association  against  the  parties  named, 
one  of  whom  is  Van  Pelt;  and  the  claims  are 
further  identified  by  the  statement  that  th^ 
had  ''arisen  from  said  parties  borrowing  as 
members  of  said  association.**  No  particu- 
lar form  of  assignment  is  required.  The  de- 
scription of  the  property  assigned  is  suffi- 
cient when  it  can  be  readily  ascertained 
what  property  is  meant 

2.  Another  ground  of  demurrer  was  that 
the  petition  did  not  show  that  the  associa- 
tion transferred  to  the  plaintiffs  by  deed  the 
title  to  the  property  which  the  association 
held  from  the  defendant  to  secure  the  loan. 
The  petition,  it  is  true,  does  not  allege  that 
such  a  deed  was  made  by  the  association  to 
the  plaintiffs;  and,  if  the  rights  of  the  plain- 
tiffs depended  alone  upon  their  having  a 
legal  title  to  the  land  from  the  association, 
the  demurrer  would  have  been  good.  An  as- 
signment of  a  promissory  note,  or  other  evi- 
dence of  indebtedness,  to  secure  which  a 
deed  to  land  has  been  given  by  the  as- 
signor, does  not  pass  to  the  assignee  the 
title  to  the  land  itself.  The  assignee  ac- 
quires, however,  an  equitable  interest  in  the 
security,  which,  when  necessary  to  the  col- 
lection of  the  debt,  he  may  assert  as  against 
the  debtor;  and  in  such  case  a  court  of  equi- 
ty, upon  proper  pleadings  and  evidence,  will 
afford  appropriate  relief.  If  the  security 
had  been  a  mortgage,  instead  of  a  deed  con- 
veying the  legal  title,  the  transfer  of  the 
debt  secured  by  the  mortgage  would  have 
carried  with  It  the  mortgage  itself.  See 
Murray  v.  Jones,  50  Ga.  119,  and  cases  cited; 
Colebrooke,  OoUat  Sea  1 144.  And  so,  where 
the  security  is  a  deed  conveying  the  legal 
title,  the  transfer  carries  with  it  an  equita- 
ble interest  in  the  security,  though  not  the 
legal  title,  and  a  court  of  equity  will  give 
effect  to  the  transferee's  rights  in  the  prem- 
ises. See  Henry  t.  McAllister,  93  Ga.  671, 
20  S.  B.  66. 

8.  Taking  into  view  all  the  allegations  of 
the  plaintiffs*  petition  in  the  present  case, 
the  same  was  not  without  equity,  and  there 
was  no  error  in  overruling  the  defendant's 
demurrer.   Judgment  affirmed. 
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(97  Ga.  702) 

ROBINSON  T.  DONAHOO  et  aL 
(Supreme  Court  of  Georgia.     Feb.  7,  1896.)  ^ 

FjIADD — BUftOBN     OF    PaOOF— IS8TRU0TION8 — Ml8- 
CONDUCT  OF  JUKT. 

L  Ab  a  general  rule,  one  who  attacks  an  In- 
strament  signed  by  himself,  alleging  that  it 
does  not  contain  or  express  what  he  intended 
it  should  contain,  and  Delieved  it  did  contain, 
and  tliat  his  signature  to  it  was  procured  by 
the  fraud  of  the  oth«r  party,  carries  the  bur- 
den of  proving  that  these  aUegations  are  true. 

2.  Where,  in  a  given  case,  it  was  a  closely- 
contested  issue  of  fact  as  to  whether  or  not  on 
a  particular  occasion  the  plaintiff  was  able  to 
read  an  instnuiMnt  which  he  then  signed,  aft* 
er  having  made  an  addition  to  it  in  his  own 
handwriong,  an  omission  to  charge  a  rule  of 
law  applicable  to  persons  confessedly  blind  is 
certainly  no  cause  for  a  new  triaL 

S.  Where,  after  a  jury  had  been  charged  by 
the  court,  and  sent  out  to  make  up  their  ver- 
dict, two  or  three  of  them,  while  separated 
from  their  fellows,  "remained  in  conversation 
with  somebody  for  about  fifteen  minutes,"  the 
legal  presumption  is  that  the  kMlnir  psrty  in 
the  case  was  thereby  injured)  and,  m  the  ab- 
sence of  any  explanation  of  the  matter,  there 
should  be  a  new  triaL 

(Syllabus  by  the  Ck>nrt) 

Error  from  superior  court,  Dekalb  county; 
J.  H.  Lumpkin,  Judge. 

Bjectment  by  E.  M.  Boblnson  against  Pow- 
ell Donahoo  and  another.  From  a  Judgment 
for  defendants,  plaintiff  brings  error.  Re- 
versed. 

W.  J.  Albert,  for  plaintiff  in  error-  John 
&  Oandl^  and  Oandler  A  Thomson,  for  de- 
fendants in  error. 

SIMMONS,  C.  J.  Robinson  saed  Powell 
Donahoo  and  William  Donahoo  fbr  certain 
land,  claiming  title  thereto  as  an  heir  at  law 
of  his  children,  to  whom  the  land  had  been 
devised  by  their  grandfather.  The  defend- 
ants set  up  various  defenses;  among  them, 
that  Robinson  had  executed  to  them  a  relin- 
quishment, as  follows:  "CJhamblee,  June  27, 
1898.  Received  of  M.  B.  Donahoo  14  and  69- 
100,  in  full  of  any  and  all  claims  against  the 
estate  of  Abner  Donahoo,  dec'd;  and  in  con- 
sideration of  said  sum  I  hereby  relinquish, 
surrender,  and  renounce  any  claim  to  fur- 
ther administer  on  said  estate,  or  to  any  iur 
terest  therein,  and  disclaim  and  renounce  any 
right  to,  or  title  or  interest  ill,  land  lot  num- 
ber   f   in  the  15th  district  of  Dekalb 

county,  bequeathed  by  said  Abner  Donahoo 
to  his  wife  for  Uf e,  and  at  her  death  to  my 
deceased  wife  for  life,  and  in  fee  to  the 
children  bom  to  me  and  my  said  wife,— my 
said  wife  and  children  having  died  before  the 
first  life  tenant  Added  for  time  |16.00.  R. 
M.  Robinson."  Robinson  contended  that 
when  lie  signed  this  paper  he  was  not  folly 
acquainted  with  its  contents;  that  he  thought 
he  was  signing  a  receipt  for  his  commissions 
as  administrator,  but  did  not  know  that 
the  paper  contained  a  rdinquishment  of  his 
interest  in  the  land.  It  appeared  from  the 
evidence  at  the  trial  that  he  was  not  an  illit- 
erate man,  but  that  when  he  signed  the  pa- 


per his  lip  or  face  was  swollen,  and  that  he 
had  a  poultice  on  his  face;  and,  according  to 
his  own  testimony,  there  was  a  part  of  the 
writing  that  he  could  not  make  out  exactly, 
and  he  handed  It  to  William  Donahoo,  one 
of  the  defendants,  and  requested  him  to  read 
it  to  him.  William  Donahoo  denies  that  he 
read  it  to  him  at  alL'  Before  Robinson  sign- 
ed the  paper  he  added  to  it,  in  his  own  hand- 
writing, the  words:  "Added  for  time  $15.- 
00." 

The  trial  judge  charged,  in  substance,  that 
one  who  attacks  an  instrument  signed  by 
himself,  alleging  that  it  does  not  express  or 
contain  what  he  intended  it  should  contain 
and  beUeved  it  did  contain,  and  that  his  sig- 
nature to  it  was  procured  by  the  fraud  of 
the  other  party,  carries  the  bnrden  of  prov- 
ing that  his  allegations  are  true.  This  charge 
is  assigned  as  error,  and  It  is  comi^ained 
that  the  court  erred  in  not  charging  that  if 
the  plaintiff,  owing  to  the  condition  of  his 
eyesight,  or  for  any  other  reason,  could  not 
read  the  paper,  the  burden  was  upon  the  de- 
fendants to  show  that  its  exeeutlon  was  free 
from  fraud.  There  are  authorities  which 
hold  that,  where  the  maker  of  an  instru- 
ment is  illiterate  or  blind,  the  burden  of  show- 
ing that  it  was  read  over  to  him,  and  that 
he  understood  it,  is  upon  the  person  claim- 
ing rights  under  it;  while  others  hold  that, 
where  such  a  person  is  shown  to  have  sign- 
ed the  paper,  the  presumption  is  that  it  was 
read  over  to  him;  but,  as  far  as  we  have  been 
able  to  ascertain,  the  authorities  are  uniform 
in  holding  that  where  a  person  can  read  and 
verite,  and  has  signed  his  name  to  an  lilstru- 
ment,  he  is  presumed  to  know  its  contents, 
and  if  he  attacks  the  instrument  for  fraud, 
and  asserts  that  it  does  not  contain  the  whole 
contract,  or  contains  more  than  the  contract, 
the  burden  Is  upon  him  to  show  it  See  Law- 
son,  Pres.  Bv.  p.  18;  1  Bigelo4,  Fraud  (Ed. 
1890)  p.  376.  And  he  must  show  clearly  that 
he  could  not  read  it  before  the  burden  wlU 
be  shifted.  Here  the  evidence  is  conflicting 
as  to  whether  the  defendant  was  able  to  read 
the  instrument  or  not  on  the  occasion  in 
question.  There  is  evidence  strongly  tend- 
ing to  show  that  he  was  able  to  do  so,  and  a 
significant  fact  is  that  he  made  an  addition 
to  it  in  his  own  handwriting.  In  view  of 
this  cfvidence,  it  is  certainly  no  cause  for  a 
new  trial  that  the  court  failed  to  give  in 
charge  a  rule  of  law  lippllcable  to  persons 
confessedly  blind  or  illiterate. 

The  motion  for  «  new  trial  alleges  miscon- 
duct on  the  part  of  jurors  at  various  times 
after  the  case  had  been  submitted  to  them. 
The  alleged  misconduct  was  explained  by 
members  of  the  jury,  the  sheriff,  and  others, 
except  as  to  one  occasion.  It  appears  from 
the  motion,  and  from  the  affidavit  of  W.  W. 
Jossey,  Jr.,  introduced  in  support  of  the  mo- 
tion, that  after  the  jury  had  been  charged  by 
the  court  and  had  been  sent  out  to  make  up 
their  verdict  they  were  taken  to  a  certain 
hotel  for  the  night  and  about  11  o'clock  that 
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night  an  of  them,  except  two  or  thiee»  went 
down  the  bacdL  steps  of  the  hotel,  and  into 
the  lot  about  50  yards  from  the  hotel,  and 
that  those  who  did  not  go  remained  In  con- 
rersation  with  somebody  for  abont  15  mln- 
ates;  but  who  it  was,  the  dep<ment  did  not 
know,  and  he  conld  not  bear  what  they  said. 
The  affidavit  of  this  wttnesa  was  not  con- 
ti-ad)cted  by  any  of  the  Jnry,  or  by  the  officer 
in  charge  of  them,  bnt  was  unexplained. 
So  far  as  we  know,  or  the  trial  judge  knew, 
the  person  conyeralng  with  the  jurors  on  the 
steps  may  have  been  one  of  the  parties  In 
whose  fayor  the  verdict  was  rendered,  or 
some  person  talking  to  them  in  the  Interest 
of  those  parties,  and  it  was  incnmbent  on  the 
latter  to  explain  this  conduct  to  the  satis- 
faction of  the  trial  judge.  This  they  might 
have  done  by  sffldavits  from  aU  the  jurors 
and  the  officer  in  charge  of  them.  It  is  sin- 
gular that,  whfle  all  of  the  other  alleged  in- 
stances of  misconduct  are  explained,  no  at- 
tempt is  made  to  explain  this  particular  one. 
The  conduct  of  jurors  on  the  trial  of  a  case 
should  be  above  suspicion,  and,  in  order  to 
maintain  the  purity  of  trial  by  jury,  when- 
ever such  misconduct  as  this  is  alleged  and 
proved  a  new  trial  follows  as  a  matter  of 
course.  Upon  this  ground  alone  a  new  trial 
is  awarded.   Judgment  reversed. 


(97  Ga.  742) 

LAWHORN  v.  MILIiBN  &  S.  RY.  CO. 

(Supreme  Court  of  Georgia.     Feb.  10,  1886.) 

Ikjdbt  to  8BHVA.NT~ENowiJiDaB  OF  DsrscTivs 
Traok— Assumption  of  Risk. 

1.  Even -if  a  train  employ^  who,  by  reason  of 
his  ihETing  full  knowledge  that  the  track  of  the 
railroad  was  in  a  dangerouBly  defectiye  con- 
dition, and  had  so.  remained  for  a  considerable 
period,  can  be  held  to  have  thereby  assnmed  all 
risks  of  injury  necessarily  incident  to  riding, 
while  engaged  in  his  work,  upon  a  train,  when 
being  run  in  the  usual  manner  and  at  the  usual 
rate  of  speed,  yet  where,  upon  a  given  occasion, 
he  was  injured  by  a  derailment  of  a  car  upon 
which  he  was  riding  in  the  due  course  of  his 
employment,  and,  on  the  trial  of  an  action 
against  the  railroad  company  for  the  injury 
thus  sustained,  proved  affirmatiyely  that  the 
train,  at  the  time  of  the  injury,  was  being  run 
at  a  dangerous  rate  of  speed  around  a  sharp 
curve,  it  was  at  least  incnmbent  on  the  defend- 
ant to  show  that  such  rate  of  speed  at  the 
point  in  ouestion  did  not  exceed  that  at  which 
the  train  nad  usually  been  run  at  this  place. 

2.  In  view  of  the  law  as  above  announced, 
and  of  the  evidence  introduced  by  the  plaintiff, 
it  was  error  to  grant  a  nonsuit 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Emanuel  county; 
0.  C.  Smith,  Judge. 

Action  by  John  Lawhom  against  the  MU- 
len  &  Southern  Railway  Company.  Prom  a 
judgment  of  nonsuit,  plaintiff  brings  error. 
Reversed. 

H.  P.  D.  Twiggs  and  Hlnes  ft  Hale,  for 
pUiBtur  in  error.  A.  a  Wright  and  Wil- 
liaais  A  Smith,  for  defendant  in  error. 


SIMMONS,  a  J.  The  plaintUf  sued  for 
damages  on  account  of  personal  injuries  re- 
ceived by  him  whUe  In  the  employment  of  the 
railroad  company  as  a  brakeman  and  train 
hand.  The  Injuries  were  caused  by  the  over- 
turning of  a  freight  car,  on  the  top  and  at 
the  brake  of  which  he  was  standing,  while 
the  train  was  running  around  a  sharp  curve 
in  the  track.  He  alleged  that  the  wreck  was 
due  largely  to  Uie  defective  condition  of  the 
roadbed  and  track,  the  same  having  beea 
constructed  of  old  scrap  iron,  upon  old  cross- 
ties,  at  the  point  of  derailment  and  to  the 
fact  that  the  train  was  running  around  the 
curve  at  a  rapid  and  reckless  rate  of  speed, 
considering  the  condition  of  the  road  at  that 
place.  From  the  evidence  introduced  by  the 
plaintiff  at  the  trial,  it  appeared'  that  the 
roadbed  and  track  were  in  the  defective  con- 
dition alleged  in  the  declaration,  and  that  on 
the  occasion  in  guestl<m  the  train  was  heavily 
loaded,  and  in  going  around  the  curve  the  en« 
gineer  put  on  full  steam,  and  ran  the  train 
at  a  dangerous  rate  of  speed.  It  appeared 
also  that  the  plaintiff  had  been  working  on 
the  road  for  several  years,  and  knew  of  the 
defective  condition  of  the  roadbed  and  track 
at  the  place  where  the  derailment  occurred, 
and  had  on  several  occasions  seen  the  train 
derailed  at  that  place.  At  the  conclusion  of 
the  plaintiff's  evidence  the  defendant  moved 
for  a  nonsuit  on  the  ground  tliat  the  plain- 
tiff was  previously  aware  of  the  dangerous 
condition  of  the  road,  and  hence  could  not  re- 
cover. The  motion  was  sustained,  and  the 
plaintiff  excepted. 

We  think  the  court  erred  in  granting  a  non- 
suit Ordinarily  a  person  who  remains  in 
the  employment  of  a  railroad  company,  as  a 
brakeman  or  train  hand,  with  knowledge  that 
the  track  of  the  railroad  is  in  a  defective  and 
dangerous  condition,  is  to  be  regarded  as  hav- 
ing assumed  all  the  risks  of  injury  which  are 
necessarily  incident  to  that  condition,  when 
the  train  is  being  run  in  the  usual  manner, 
and  at  the  usual  rate  of  speed;  but  we  do  not 
think  it  follows,  from  the  mere  fact  of  his 
knowledge  of  such  condition,  that  he  is  to  be 
regarded  as  having  assumed  the  risks  incident 
to  a  more  dangerous  manner  of  running  the 
train  than  usual  A  person  might  be  willing 
to  remain  in  such  employment,  and  assume 
the  risks  Incident  to  funning  the  train  In  a 
careful  and  prudent  manner,  and,  if  the  train 
has  been  so  run  in  the  past,  might  reasonably 
conclude  that  it  would  continue  to  be  run  in 
the  same  way.  It  cannot  fairly  be  said,  how- 
ever, that  by  remaining  in  such  employijient 
he  assumes  the  risks  incident  to  a  sudden, 
dangerous,  and  unusual  increase  of  speed  of 
the  train  In  passing,  with  heavily  loaded  cars, 
over  a  particularly  defective^  and*  under  such 
circumstances,  dangerous,  part  of  the  track. 
At  any  rate,  we  think  the  question  should 
have  been  submitted  by  the  court  to  the  Jury. 
See  Wood,  Mast  &  S.  §  858.  The  plaintiff 
having  shown  that  the  train  was  running  at 
a  high  and  dangerous  rate  of  speed,  it  was  at 
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leitft  fnrgmbent  on  the  defgndant  to  duiw 
tbat  snch  rate  ot  qpeed  at  the  point  In  qnea- 
tion  did  net  exceed  that  at  which  the  train 
h|ul  uBually  been  ran  at  that  place.  If  this 
■hoQld  appear,  we  tliink  that,  nnder  the  facta 
of  this  case,  the  plaintiff  wonld  not  he  en- 
titled ta  recover.   Judgment  reversed. 


(97  Oa.  753) 

KBNNBDY  et  aL  t.  HODOBS. 
(BnpTcme  Court  of  Cteoisia.     Feb.  10,  189a) 

RSWARD  TO  PUBLIO  OVVICBK— VaUDITT. 

An  agreement,  between  persoBS  interested 
In  a  criminal  mroeecutioa,  and  a  deputy  sheriff 
of  the  coonty  m  wliich  the  prosecntion  is  pend- 
ing, for  the  peTment  to  the  latter  of  a  pecnni- 
ary  reward  for  famishing  sufficient  evidenee 
to  conrict  the  accused,  is  illegal,  contrary  to 
public  policy,  and  void. 
(Syllabus  by  the  Gourt) 

Bnor  from  siq^erior  court,  Tatnall  oonsty; 
B.  H.  Calloway,  Judge. 

Action  by  P^  a  Hodges  against  J},hL  Ken* 
nedy  and  others.  Judgment  for  pialntiff. 
Defendants  bring  error.    Berecsed. 

Lee  4b  Giles,  and  Hines  &  Hale,  for  plain- 
tiffs in  error.  WiUlams  &  Bnrkhalter,  for 
defendant  in  error., 

SIMMONS,*  a  J.  AJfred  Kennedy  was 
murdered  in  the  county  of  Tatnall,  and 
Henry  Futch,  Sarah  Pe  Loach,  and  Mary 
Jane  De  Loach  were  charged  with  the  crime, 
and  were  arrested  and  placed  in.  jail.  Cerr 
tain  relatives  of  Kennedy  entered  into  a  writ- 
ten contract  with  Hodges,  the  deputy  sheriff 
of  the  county,  as  follows:  *^We,  the  under- 
signed, do  coniract  as  follows:  P.  C.  Hodges 
agrees,  in  consideration  of  the  sum  of  five 
hundred  dollars  to  be  paid  for  his  eervices, 
to  furnish  sufficient  evidence  to  convict  the 
parties  who  murdered  Alfred  Kennedy,  and 
to  show  up  all  parties  connected  with  the 
said  murder.  In  consideration  of  said  serv- 
ices, we,  the  undersigned,  do  hereby  agree,  on 
our  part,  to  pay  said  amount  immediately  aft- 
er the  trial  and  conviction  of  said  murderers, 
and  the  bringing  to  light  all  parties  connected 
with  the  same."  Henry  Futch  and  Sarah  De 
Loach  were  convicted.  Subsequently  Hodges 
brought  suit  against  the  parties  who  had 
entered  Into  this  agreement  with  him,  alleg- 
ing that  they  had  refused  to  pay  the  reward. 
A  verdict  was  rendered  in  his  favor,  and  the 
defendants  made  a  motion  for  a  new  trial* 
which  was  overruled,  and  they  excepted. 
One  of  the  grounds  of  the  motion  was  that 
the  contract  sued  upon  was  void  because  con- 
trary to  public  policy. 

We  think  the  court  erred  in  not  granting  a 
new  trial.  A  contract  to  pay  a  public  officer 
for  doing  a  duty  which  the  law  requires  him 
to  do  without  such  payment,  or  to  pay  Mp^ 
a  greater  sum  than  that  contemplated  by  law, 
is  contrary  to  public  policy  and  void;  and 
still  more  so  is  any  contract  which  is  calcu- 
lated to  induce  a  dereliction  or  laxity  in  the 


performance  of  his  duty.  See  Greenh.  Pub. 
PoL,  pp.  ^306,  328^  and  cases  cited.  The 
plaintiff  in  the  court  below  was  an  office  of 
the  court  in  which  the  accused  were  to  be 
tried.  Among  the  duties  appertaining  to  his 
office,  in  connection  with  the  trial  of  criminal 
cases,  were  the  summoning  of  witnesses,  the 
selection  of  tales  Jurors,  and  t^e  keeping  of 
the  Jury  in  his. charge,  or  under  his  super- 
vision, during  the  trial,  and  until  the  rendi- 
tion of  the  verdict  His  interest  in  procur- 
ing a  reward  for  the  conviction  of  the  ac- 
cused would  manifestly  have  a  tendency  to 
encourage  dereliction  of.  duty  in  these  re- 
spects. Its  tendency  would  be  to  render  him 
less  diligent  In  procuring  the  attendance  of 
witnesses  in  behalf  of  the  accused;  to  in* 
fluence  him  to  select  as  tales  Jurors  persons 
havln|r  a  biaa  or  prejudice  against  the  ac- 
cused; to  cause  tampering  with  the  Jury 
while  under  his  charge,  etc.  We  think  it  is 
cle^r,  therefore,  that  the  contract  in  question 
was  oontrary  to  public  policy,  and  void. 
Judgment  reversed. 


(97  Oa.  804) 


McLBAN  V.  CAMAK. 


OStapreme  Court  of  Georgia.     Feb.  29,  1886.) 

0BURT-rRBTBirTlON     OT    COMIflSBIOH— KOTIOB   TO 

Lbkdbb. 

1.  Although  the  maximuTn  legal  rate  of  In- 
terest was  reserved  upoD  a  given  loan,  the  mere 
fact  that  the  lender'iB  agent  charged  the  bor- 
rower an 'additional  sum  as  a  commission  fot 
making  the  loan  did  not  render  the  transactioo 
UBurioufl  as  to  the  lender,  when  he  did  not  au- 
thorize such  charge,  had  no  knowledge  of  the 
same,  and  did  nbt  share  In  the  eommission. 

2.  In  determining  whether  or  not,  as  matter 
of  fact,  the  lender  nad  knowledge  of  the  agree- 
ment between  his  agent  and  the  borrower  for 
tibe  payment  of  such  'commiasioni  the  law  of 
implied,  as  well  as  of  express,  notice  may  be 
invoked;  but  the  agent's  own  knowledge  of  the 
fact  that  he  did  charge  the  commiBsion,  nn- 
communicated  to  his  principal,  is  not  impnta- 
ble  to.  the  latter,  the  doctrine  of  constructiTe  no- 
tice not  being  pertinent  to  the  inquiry. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  McDuffle  coun- 
ty; B.  H.  Callaway,  Judge. 

Ejectment  by  Maiy  W.  Camak  against 
Martha  A«  McLean.  From  a  Judgment  ten 
plaintiff,  defendant  brings  error.   AlOrmed. 

Ira  B.  Farmtf  and  P.  B.  Johnson,  for  plain- 
tiff in  error.  John  T.  West,  for  defendant  In 
error. 


LUMPKIN,  J.  This  was  an  action  for 
land,  in  which  the  plaintiff  below,  Mrs.  Ca- 
Doak,  relied  for  a  recovery  upon  a  deed  to 
herself  from  the  defendant,  Mrs.  McLean. 
The  latter  set  up  as  a  defense  that  this  deed 
was  given  to  secure  the  payment  of  a  prom- 
issory note,  which  was  usurious,  and  that, 
therefore,  the  deed  was  ycfld,  because  tainted 
with  usmy.  The  mate^  facts,  as  shown 
by  the  evidence,  are  as  follows:  Mrs.  Ca- 
mak  made  a  loan  of  money  to  Mrs.  McLean, 
who  thereupon  executed  and  delivered  the 
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note  and  deed  In  question.  The  transaction 
was  not  conducted  l^  Mrs.  Gamak  in  person^ 
but  through  Mr.  Thomas  E.  Watson,  her 
agent  The  note  bore  Interest  at  the  rate 
of  8  per  cent  per  annum.  The  agent  char- 
ged Mrs.  McLean  a  commission  for  making 
the  loan,  which  she  paid  to  liim  out  of  the 
proceeds  thereol  As  to  the  scope  and  char- 
acter of  his  agency,  Mr.  Watson  testified:  **I 
looked  after  her  business  in  this  county,  and 
she  requested  me  to  make  investments  for 
her  out  of  money  collected  from  her  father's 
estate.  I  am  not  sure  whether  I  consulted 
Mrs.  Camak  about  making  this  particular 
loan  or  not  •  •  •  Mrs.  CJamak  did  not  re- 
ceive any"  of  the  commission  charged  for 
making  the  loan,  "nor  did  I  notify  her  that 
I  charged  a  conmiission,  and  she  had  no  no- 
tice of  it,  so  far  as  I  know.  She  did  not  pay 
me  anything  for  making  the  loan,  nor  did 
she  agree  to  pay  anything,  *  *  *  I  had  a 
good  deal  of  money  to  collect  for  Mrs.  Camak 
and  her  sister,  Mrs.  Du  Bose,  which  was  due 
them  as  heirs  of  Judge  Wellborn,  and  I  char- 
ged them  for  collections  I  made.  I  am  not 
certain  I  had  enough  of  Mrs.  Camak's  mon- 
ey to  pay  Mrs.  McLean  the  full  amount  of 
loan  at  time  it  was  made.  If  not,  I  soon  col- 
lected it  for  tier.  I  am  not  certain  that  I 
notified  Mrs.  Camak  at  the  time  that  I  had 
made  this  loan;  but,  if  not,  I  informed  her 
soon  afterwards."  In  a  letter  mtroduced  by 
the  defense,  addressed  to  Mrs.  McLean,  in  re- 
gard to  this  loan,  Mrs.  Camak  said:  "Seveiv 
al  years  ago  I  asked  Mr.  Watson  to  make  in- 
yestments  for  me  with  the  collections  he 
made  from  my  father's  estate,  and  trusted 
him  entirely  to  do  so  without  any  consulta- 
tion with  me.  Consequently,  I  did  not  know 
he  had  made  any  business  relations  with  you 
until  some  time  afterward."  And  in  a  sub- 
sequent letter,  she  wrote:  "You  Imow  you 
made  the  bargain  with  him,  and  it  was  a 
good  while  before  I  knew  anything  about  it" 
The  defendant  introduced  no  eyidence  what- 
ever tending  to  show  that  Mrs.  Camak  ever 
authorized  her  agent  to  receive  commissions 
on  loans  negotiated  in  her  behalf,  or  knew 
that  it  was  his  custom  to  charge  commissions, 
or  had  ever  shared  in  the  same,  or  otherwise 
ratified  the  acts  of  her  agent  in  thus  trans- 
acting her  business. 

1.  From  the  foregoing  statement  of  facts 
it  cannot  be  doubted  that  Mr.  Watson  was  a 
general,  and  not  a  special,  agent  As  such, 
he  had  ample  authority  to  bind  the  plaintiff 
by  any  act  on  his  part  wlilch  properly  and 
legitimately  appertained  to  a  lawful  trans- 
action of  the  business  Intrusted  to  his  care. 
It  Is  proper  to  observe,  however,  that  his  au- 
thority as  a  general  agent  did  not  extend  to 
making  in  her  behalf  contract?  which  the 
law  expressly  prohibited.  Therefore,  in  the 
absence  of  some  authority  outside  of  and  in 
addition  to  that  conferred  by  the  general 
agency,  he  had  no  power  to  make  for  her  a 
contract  tainted  with  usury.  The  transac- 
tion involved  in  this  case  was  unquestiona- 


bly of  ,this  character;  so  it  becomes  impor- 
tant to  inquire  whether  the  agent  undertook 
to  act  under  the  general  powers  with  which 
he  was'  clothed  in  his  capacity  of  general 
agent,  or  by  virtue  of  even  more  comprehen- 
sive authority  expressly  conferred  upon  him 
by  his  prlnclpaL  "The  general  rule  is  now 
well  settled  that  commissions  paid  or  agreed 
to  be  paid  by  the  borrower  to  an  agent  of 
the  lender  for  his  services  m  procuring  or 
advising  the  loan,  and  which,  if  added  to  the 
stipulated  interlBst,  would  exceed  the  statu- 
tory limit,  do  not  render  the  contract  of  the 
loan  usurions,  provided  that  such  commissions 
are  not  in  any  manner  shared  in  by  the  lend- 
er, and  are  not  exorbitant  or  unreasonable 
in  amount;  or,  if  excessive,  that  they  were 
exacted  by  the  agent  without  the  lender's 
knowledge  or  consent"  27  Am.  &  Bug.  Bnc 
Law,  p.  1001.  In  the  present  case  it  is  to 
be  observed  that  the  notePand  deed  are  ap- 
parently perfectly  valid,  as  they  contain  noth- 
ing to  indicate  that  a  higher  rate  of  interest 
than  8  per  oent  was  charged.  Only  upon 
the  theory  that  these  two  instruments  do  not 
set  forth  the  real  contract  can,  the  loan  be  at- 
tacked as  usurious.  The  defendant  contends 
that  the  contract  actually  entered  into  em- 
braced the  stipulation  that  the  agent  was  to 
receive  a  commission,  and  that  the  whole  of 
the  principal  sum  which  the  agent  purported 
to  loan  was  not  to  be  recer^M  by  the  bor- 
rower. •  If  the  agent  was  actually  empower- 
ed or  instructed  to  enter  into  such  an  ar- 
rangement the  contention  of  the  defendant 
would  unquestionably  be  sound.  But  if  the 
lender  in  tkct  parted  with  the  entire  principal 
sxma,  and  was  not  concerned  in  and  rec^ved 
no  benefit  under  the  collateral  agreement  be- 
tween the  agent  and  the  borrower  whereby 
the  former  reserved  to  himself  a  commission, 
it  would  be  a  serious  matter  to  declare  in- 
operative and  void  the  deed  thus  honestly 
and  in  good  faith  taken  by  the  lender.  If 
the  lender  had  no  knowledge  of  this  col- 
lateral agreement  and  received  no  part  of 
the  commission,  but  wh«i  the  agent  in  ef- 
fect reported  that  he  had  made  a  loan  of  the 
entire  principal  sum  at  a  legal  rate,  simply 
ratified  this  apparently  legal  contract  she 
would  be  both  legally  and  equitably  entitled 
to  enforce  the  contract  as  written,  for  the 
borrower  would  be  equally  chargeable  with 
the  agent  in  concealing  the  true  state  of  af- 
fairs, and  placing  the  lender  in  this  situa- 
tion. It  is  a  homely  axiom  that  "it  takes 
two  to  make  a  contract'*  Therefore,  imless 
a  borrower  shows  afiirmatively  that  one  who 
loaned  him  money  at  the  highest  legal  rate 
assented  to  the  exaction  of  a  commission  by 
the  lattei^s  agent  it  cannot  be  said  that  the 
lender  ever  understood  and  agreed  that  the 
collateral  agreement  between  his  agent  and 
the  borrower  should  be  considered  and  be- 
come a  part  of  the  contract  of  loan.  The 
borrower  has  no  right  to  assume  that  even 
a  general  agent  has  power  to  bind  his  prin- 
cipal by  such  an  agreement;  for,  the  same 
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beln^r  illegal,  and  prohibited  by  law,  the  bor- 
rower ifl  put  upon  immediate  notice  that  the 
agent  la  transcending  hia  general  powers  and 
going  beyond  the  legal  scope  of  his  agency. 
Only  by  showing  that  the  agent  was  in  fkc( 
authorized  by  his  principal  to  reserve  the 
commission  can  the  borrower  claim  immuni- 
ty because  of  an  act  by  the  agent  which  he 
is  bound  by  law  to  know  was  illegal,  and  not 
binding  upon  the  principal,  unless  previously 
authoriBed*  or  subsequently  ratified,  by  the 
latter.  It  is  not  enough  to  show  that  the 
agent  reserved  a  conmilssion,  instead  of  turn- 
ing over  the  entire  amount  of  the  principal 
sum  which  he  undertook  to  loan  in  behalf  of 
his  principal;  for  the  lender,  in  the  absence 
of  information  as  to  the  true  state  of  facts, 
would  have  the  right  to  assume  that  hia 
agent  would  prove  faithful  to  his  trust;  and, 
though  the  agent  be  a  general  one,  the  lender 
would  be  under  no  duty  of  anticipating  that 
he  would  make  an  illegal  contract,  and  conse- 
quently, if  the  agent  actually  made  such  a 
contract  without  the  knowledge  or  consent,  of 
his  principal,  the  latter  would  not  be  bound 
by  it.  We  do  not  mean  to  say  the  borrower 
must  show  that  the  lender  expressly,  in  so 
many  words,  authorized  his  agent,  before  the 
transaction  was  consummated,  to  exact  a 
commission.  If  the  lender  be  shown  to  have 
had  actual  knowledge  of  the  agent's  intention 
to  charge  a  commission,  and,  l>efore  accept- 
ing or  Tstitylng  the  contract  of  loan,,  became 
aware  of  the  fact  that  a  commission  had  been 
reserved,  the  law  would  imply  assent  to  the 
agent* s  acts  from  the  principalis  silent  ac- 
quiescence. What  we  wish  to  be  understood 
as  holding  is  that,  unless  it  be  shown  that 
the  lender  had  knowledge  of  the  Illegal  agree- 
ment between  the  borrower  and  the  agent, 
the  law  will  not  imply  any  assent  .on  the  part 
of  the  lender  thereto,  but  will  treat  him  as 
authorizing  and  ratifying  a  loan  on  the  terms 
communicated  to  him  by  the  agent,  and  ex- 
pressed In  the  instruments  which  the  borrow- 
er has  signed  as  setting  forth  the  contract 
made  by  him  with  the  agent  It  certainly 
would  seem  that  if,  by  executing  and  deliv- 
ering these  formal  Instruments,  the  borrower 
induced  the  lender  to  honestly  part  with  his 
money  In  consideration  of  the  undertakings 
on  the  part  of  the  borrower  therein  set  forth, 
the  latter  would  be  estopped  from  claiming 
that  such  was  not  the  real  contract  assented 
to  by  the  lender. 

2.  The  court  charged  the  jury  In  the  pres- 
ent case.  "If  you  find  from  the  evidence  that 
Mr.  Watson  was  the  agent  of  Mrs.  Camak, 
and  exacted  a  commission  above  eight  per 
cent,  for  making  the  loan  to  Mrs.  McLean, 
and  Mrs.  Camak  had  notice  or  knowledge  of 
it,  then  the  contract  would  be  usurious;  but, 
if  Mrs.  Camak  did  not  have  notice  or  knowl- 
edge of  Watson's  charging  the  commission, 
then,  I  charge  you,  it  would  not  be  usurious. 
In  determining  whether  or  not  Mrs.  Camak 
had  notice  of  the  fact  that  Mr,  Watson  char- 
ged commission  for  making  this  loan,  the  Ju- 


ry can  look  to  aU  the  fkcts  and  circumstan- 
ces of  the  transaction.**  It  is  alleged  that 
this  charge  was  erroneous,  because  'it  re- 
stricted the  question  of  usury  to  actual  notice 
to  Mrs.  Camak  of  the  taking  of  a  commis- 
sion by  her  agent,  and  shut  the  Juiy  ofT  from 
considering  apy  facts  or  circumstances  what- 
ever as  sufilclent  to  impute  notice  or  knowl- 
edge to  Mrs.  Camak."  The  same  question  is 
also  raised  by  an  assignment  of  error  upon 
the  refusal  of  the  court  to  give  in  charge  the 
following  written  request:  *'If  the  agent  of 
the  lender  exact  a  bonus  or  commission,  and 
the  lender,  Mrs.  Camak,  had  notice  thereof, 
or  if  the  t&cts  were  such  as  would  impute 
notice  to  Mrs.  Camak,  then  the  contract 
would  be  usurious.  As  to  what  facts  would 
impute  notice,  that  is  a  question  for  the  Jury 
entirely.  You  are  to  decide  this  question, 
and  find  whether  the  facts  in  this  case  are 
such  as  would  put  a  reasonable  person  on 
notice  or  inquiry,  so  as  to  impute  notice.** 
From  the  language  in  which  this  request  was 
couched,  and  especially  in  view  of  the  pecu- 
liar legal  significance  of  some  of  the  words 
employed,  we  understand  that  counsel  at- 
tempted to  invoke  in  the  defendant's  behalf 
the  doctrine  of  constructive  notice.  This  be- 
comes the  more  apparent  In  view  of  the  fact 
that  counsel  complains  of  the  above-quoted 
charge  on  the  ground  that  it  restricted  the 
Jury  to  a  consideration  of  "actual"  notice, 
and  in  his  written  argument  Defore  this  court 
insists  that  "notice  to  the  agent  is  notice  to 
the  principal.''  If  such  was  the  purpose  of 
the  request,  it  was  not  very  happily  nor  ac- 
curately worded.  For  Instance,  "as  to  what 
facts  would  impute  notice**  is  not,  as  this  re- 
quest undertakes  to  lay  down,  "a  question 
for  the  Jury  entirely,**  but,  on  the  contrary, 
"constructlre  notice  is  a  question  of  law,** 
and  a  matter  for  determination  by  the  court 
(16  Am.  ft  Bng.  £nc  Law,  972);  that  is  to 
say,  the  law  Imputes  notice  upon  a  given 
state  of  facts;  and  It  lies  within  the  province 
of  the  Jury  simply  to  determine  whether  or 
not  such  facts  exist,  and  not  to  say  whether, 
as  matter  of  law,  they  constitute  constructive 
notice.  But,  even  If  this  request  correctly 
stated  the  law  as  to  constructive  notice,  we 
think  it  was  very  properly  refused,  for  the 
doctrine  of  constructive  notice  has'  no  appli- 
cation whatever  to  the  facts  of  this  case. 
Otherwise  it  would  be  an  entirely  useless 
formality  to  Inquire  whether  the  plalntifT 
really  had  knowledge*  of  the  fiict  that  her 
agent  exacted  a  commission,  for  It  Is  not  dis- 
puted that  he  did,  and  under  the  doctrine  of 
constructive  notice  his  knowledge  of  the  fact 
would  be  legal  notice  to  her.  We  have  al- 
ready seen  that  the  purpose  of  showing  knowl- 
edge on  the  part  of  the  principal  In  such  a 
transaction  is  to  prove  that  he  at  least  tacit- 
ly assented  to  his  agent*s  making  a  usurious 
loan.  The  principal  Is  not  chargeable  with 
knowledge  as  to  acts  of  his  agent  beyond 
the  scope  of  the  latter's  authority,  nor  In  any 
wise  bound  thereby;  but  the  principal  must 
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be  shown  to  have'  either  tacitly  or  expressly 
assented  to  or  ratified  such  acts  on  the  part 
of  his  agent,  before  they  can  be  considered 
as  having  any  binding  effect  Of  course,  the 
principal  cannot  be  said  to  have  tacitly  as- 
sented to  anything  as  to  which  be  knew  noth- 
ing; a^d  it  follows  that  the  doctrine  of  con- 
structive notice  has  no  application  to  a  case 
where  the  sole  inquiry  is  whether  or  not  a 
principal  actually  had  knowledge  of,  and  rat- 
ified, acts  of  his  agent  outside  of  the  general 
authority  conferred  upon  him.  If,  however, 
counsel  for  the  defendant  intended  to  embody 
in  his  request  the  law  as  to  implied  notice, 
we  stiU  think  the  request  was  properly  re- 
fused; for,  although  the  question  of  implied, 
notice  was  more  or  less  involved  in  this  case, 
it  was  sufiiciently  covered  by  the  charge  giv- 
en, and  there  was  no  evidence  upon  which 
to  predicate  the  request  to  charge.  Certain- 
ly the  plaintiff  was  not  shown  to  have  had 
knowledge  of  facts  or  circumstances  which 
''would  put  a  reasonable  person  on  notice  or 
inquiry"  as  to  what  occurred  between  Mr. 
Watson  and  Mrs.  McLean  with  reference  to 
the  negotiation  of  thia  loan.  The  court  ex- 
pressly instructed  the  jury  that  "in  deter- 
mining whether  or  not  Mrs.  Gamak  had  no- 
tice of  the  fact  that  Mr.  Watson  charged 
commission  for  making  this  loan  the  Jury 
can  look  to  all  the  facts  and  circumstances 
of  the  transaction**;  and  under  the  evidence 
submitted  we  think  this  instruction  was  cer- 
tainly as  favorable  to  the  defendant  as  she 
had  any  right  to  expect,  and  it  went  quite 
as  far  as  the  court  was  warranted  to  go  in 
charging  upon  this  branch  of  the  case.  The 
court  was  right  hi  restricting  the  Jury  to  a 
consideration  of  actual  notice.  It  was  abso- 
lutely essential  to  the  maintenance  of  the 
defense  that  the  defendant  should  show  the 
plaintiff  had  actual  notice.  Of  course,  this 
could  be  accomplished  by  proving  either  ex- 
press or  implied  notice  to  Mrs.  Gamak.  "Ac- 
tual notice  may  be  divided  into  express  and 
implied.  Express  notice  embraces  not  only 
what  may  fairly  be  called  knowledge  from 
the  fact  that  it  is  derived  from  the  highest 
evidence  to  be  communicated  by  the  human 
senses,  but  also  that  which  is  communicated 
by  direct  and  positive  information,  either 
written  or  oral,  from  persons  who  are  per- 
sonally cognizant  of  the  fact  communicated. 
The  implication  of  notice  arises  when  the 
party  to  be  charged  is  shown  to.  have  had 
knowledge  of  such  facts  and  ch'cumstances 
as  would  lead  him,  by  the  exercise  "of  due  dil- 
igence, to  a  knowledge  of  the  principal  fact'* 
16  Am.  &  Eng.  Enc.  Law,  790.  In  other 
words,  it  was  incumbent  upon  the  defendant 
to  prove,  either  that  the  fact  of  the  agent's 
exacting  a  commission  was  directly  commu- 
nicated to  Mrs.  Gamak,  or  that  she  had  ac- 
tual knowledge  of  such  other  attending  facts 
and  circumstances  as  must  of  necessity  have 
led  her  to  a  knowledge  that  such  commission 
was  exacted.  If  she  had  followed  up  the  in- 
formatioA.  she  possessed,  and  endeavored  to 


ascertain  the  true  state  of  affairs.  The 
charge  of  the  court  left  the  Jury  entirely  free 
to  find  that  the  plaintiff  was  chargeable  ei- 
ther with  express  or  with  Implied  notice.  We 
cannot  say  that  their  finding  that  she  was 
chargeable  with  neither  was  erroneous  xmder 
the  facts  presented  for  their  consideration. 
The  only  circumstance  which,  in  our  opinion, 
could  possibly  count  against  the  plaintiff, 
was  that  her  agent  testified,  "She  did  not  pay 
me  anything  for  making  the  loan,  nor  did 
she  agree  to  pay  anything."  This  fact  is  ca- 
pable of  explanation,  however,  and  is  not  in- 
consistent with  the  idea  that  it  was  not  her 
purpose  to  require  him  to  look  to  the  borrow- 
er for  compensation,  or  that  she  did  not  ex- 
pect to  pay  him  anythhig  herself  for  his  serv- 
ices in  negotiating  the  loan.  The  evidence 
shows  she  placed  her  entire  business  in  Mc- 
Duffle  county  in  his  hands  and  gave  him  sole 
management  thereof,  intrusting  him  to  make 
such  Investments  in  her  behalf  as  he  saw 
proper.  She  paid  him  for  making  collections 
for  her,  and  it  is  not  improbable  she  expected 
to  pay  him  for  his  services  in  making  invest- 
ments for  her  as  well.  It  appears  he  did  not 
consult  her  about  the  advisability  of  making 
this  particular  loan,  and  she  knew  nothing  of 
it  until  some  time  after  it  was  made.  It  is 
certain  she  did  not  authorize  him  to  make  it 
only  on  condition  that  he  would  look  to  the 
borrower  for  payment  for  his  services,  and 
would  charge  her  nothing.  That  he  did  not 
charge  her  anything,  and  that  she  never 
agreed  to  pay  him  for  his  services  in  this 
particular  instance,  is  true;  most  probably 
for  the  reason  that  he  considered  himself 
sufflcientiy  compensated  by  the  commission 
he  received  from  the  borrower,  and  therefore 
never  called  upon  Mrs  Gamak  for  payment 
or  rendered  her  a  bill  for  his  services.  If 
the  defendant  chose  to  rely  upon  this  naked 
circumstance,  rather  than  bring  out  the  whole 
truth  by  cross-examining  the  witness,  we  do 
not  think  she  can  now  complain  because  the 
Jury  did  not  see  proper  to  regard  it  as  of  suf- 
ficient importance  to  entitie  her  to  a  verdict 
Judgment  affirmed. 

(98  Ga.  220) 
HOLT  V.  ANDERSON. 
(Supreme  Court  of  Georgia.     March  28, 

i8de.) 

ADMI!7lSTRAT0R8~P0SaBS8I0H  OV   RSALTT— -WhSU 

Nbcbssaky— Gift  bt  Parbht— Pbbsuhp- 

TI0N8*-APPBAX«— Rsvi  B  w. 

1,  In  order  to  entitle  an  administrator  im 
maintain  an  action  for  the  recovery  of  land  of 
his  intestate,  held  by  an  heir,  and  which  has 
never  been  in  the  administrator's  possession* 
the  latter  must  show  a  necesai^  for  him  to 
have  possession,  either  for  the  purpose  of  pay- 
ing the  debts,  or  making  a  proper  distrlb'utlon. 
Oode,  §  2486.  Such  a  necessity  is  not  shown 
merely  by  proving  that  the  estate  of  the  intes- 
tate is  liable  for  the  payment  of  fnneral  ex- 
penses, and  not  showing  also  that  there  was  not 
a  sufficiency  of  personal  property  for  paying  the 
same,  or  some  good  reason  why  the  adminis- 
trator should  make  a  division  of  the  land,  or 
its  proceeds,  among  the  heirs* 
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Z  It  wu  emr,  on  the  trial  of  rach  to  ac- 
tton*  to  change  tibe  jnry,  without  qualificatloii, 
that  if  there  was  any  debt  of  the  inteetate  for 
foneral  expensee,  or  anything  else,  no  matter 
how  'small,  then  the  administrator  could  recoy 
er,  and  to  refuse  to  charge  the  law  as  an- 
nounced in  the  preceding  note. 

3.  The  presumption  of  a  gift  may  arise,  un- 
der section  2664  of  the  Code,  in  favor  of  a  child 
whose  possession  began  during  minority,  if.  at 
or  before  the  time  when  the  ddld  went  mto 
possession,  he  had  been  manumitted  by  the  par- 
ent In  case  a  parent  and  minor  child  reside 
together  upon  land,  the  poesesflion  during  the 
cluld*B  minority  is  presumptiyely  that  of  the 
parent;  but  this  presumption  may  be  orereoine 
by  clear  and  unequirocal  proof  showing  that 
the  parent  had  actaally  surrendered  to  the 
child  the  exclusiTe  control  of,  and  dominion 
over,  the  property. 

4.  The  question  whether  or  not  the  defendant 
below  was  entitled,  under  section  8180  of  the 
Code,  to  hold  the  land  under  the  alleged  parol 
gift,  on  the  ground  that  it  was  based  upon  a 
meritorious  consideration,  and  that  yaluable 
improyements  had  been  made  upon  the  faith 
thereof,  though  referred  to  in  the  orief  of  conn- 
ed is  not  upon  the  present  writ  of  error,  open 
for  consideration.' 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county;  J. 
L.  Hardeman,  Judge. 

Ejectment  by  J.  L.  Anderson,  administra- 
tor of  one  Navel,  deceased,  against  Julia  Holt 
From  a  judgment  for  plaintiff,  defendant 
brings  error.     Reversed. 

A.  Baahisr  and  Eates  &  Jonea*  for  plaintiff 
in  error.  R.  V.  Hardeman  A  Son,  for  de- 
fendant in  error. 


SIMMONS,  0.  J.  It  appears  from  the  rec- 
ord that  Michael  Nayel  died  In  possession  o^ 
a  tract  of  land,  leaving  as  his  heirs  his  wife 
and  his  daughter  Julia;  and  these  two  re-* 
mained  upon  the  premises  until  the  death  of 
the  widow,  on  October  11,  1891.  She  left  no 
debts,  except  burial  expenses,  which  were 
paid  by  A  J.  McKinney,  her  son  by  a  former 
husband.  Anderson  was  appointed  adminis- 
trator of  Mrs.  Navel,  and  McKlnney  called 
upon  him  for  the  repayment  of  the  sum  ad- 
vanced by  him  for  funeral  expenses,  where- 
upon the  administrator  brought  ejectment 
against  the  defendant  for  an  undivided  half 
interest  in  the  land.  Under  the  charge  of  the 
court,  the  jury  found  for  the  plaintiff,  and 
the  defendant  excepted. 

1,  2.  The  Code  declares  (section  248S>  that 
"the  administrator  may  recover  possession  of 
any  part  of  the  estate  from  the  heirs  at  law, 
or  purchasers  from  them;  but  in  order  to  re- 
cover lands,  It  is  necessary  for  him  to  show 
ui>on  the  trial,  either  that  tbe  property  sued 
for  has  been  In  his  possession,  and,  wltliont 
his  consent,  is  now  held  by  the  defendant,  or 
that  it  is  necessary  for  him  to  have  poteea- 
slon  for  the  purpose  of  paying  the  debts  or 
maJdng  a  proper  distribution.  An  order  tor 
sale  or  distribution,  granted  by  the  ordinary 
after  notice  to  the  defendant,  shall  be  con- 
clusive evidence  of  either  fact'*  In  this 
case  It  did  not  appear  that  the  administrator 
had  ever  been  in  possession  of  the  land,  nor 
Y.25S.E.no.lO— 32 


did  it  appear  that  it  was  necessary  for  him 
to  have  possession  for  the  purpose  of  pa/lng 
debts,  or  making  a  proper  distribution.  It 
was  not  shown  that  any  order  for  sale  or 
distribution  had  been  granted  by  the  court  of 
ordinary,  and,  for  aught  that  appeared  from 
the  evidence,  the  decedent  may  have  left  a 
sufficiency  of  personal  property  to  pay  the 
claim  for  funeral  expenses.  Counsel  for  the 
defendant  requested  the  court  to  charge  the 
jury  that  it  was  incumbent  upon  the  adminis- 
trator, before  he  ccnld  recover  land  from  an 
heir,  to  show  upon  the  trial  either  that  the 
property  sued  for  bad  been  in  his  possession, 
and,  without  his  ccmsent,  was  held  by  the  de- 
fendant, or  that  it  was  necessary  for  him  to 
have  possession  for  the  purpose  of  paying  the 
debts,  or  making  a  proper  distribution.  Tlie 
court  refused  tx)  charge  as  requested,  and  in- 
structed the  jury  as  follows:  "When  it  is 
shown  that  Mrs.  Navel  was  the  owner  of  this 
property,  and  if  she  died  in  possession  of  the 
property,  and  If  there  should  be  any  debts  of 
hers  to  be  paid,  for  funeral  expenses  or  any- 
thing else,  no  matter  how  small,  when  that 
is  shown  tftien  the  administrator  is  entitled 
to  recover  her  half  interest"  This  charge, 
and  the  refusal  to  charge  as  requested,  are 
excepted  to.  We  think  the  court  erred  in  the 
charge  here  complained  of,  and  in  refusing 
to  give  in  charge  the  instruction  requested^ 
which  was  substantially  in  the  language  of 
the  section  of  the  Code  above  quoted.  Under 
that  section,  the  administrator  must  show 
that  "it  Is  necessary  for  him  to  have  posses* 
sion"  fQT  one  of  the  purposes  mentioned, 
namely,  for  paying  the  debts,  or  making  a 
proper  distribution;  and  the  mere  existence 
of  a  small  debt  for  funeral  expenses  does  not, 
of  itself,  show  such  a  necessity.  If  there  is 
any  money  or  other  personal  property  left  by 
the  decedent,  and  It  is  sufficient  to  pay  the 
debts,  there  is  no  necessity  for  the  sale  of 
the  land  for  that  purpose;  and  in  such  case, 
even  if  the  land  were  in  the  possession  of  the 
administrator,  he  would  not  be  authorized  to 
sell  for  that  purpose.  Under  the  law  of  this 
state,  the  lands  of  an  intestate  go  immediate* 
ly  to  the  heirs,  and  the  personalty  to  the  ad- 
ministrator for  the  payment  of  debts,  if  there 
be  any;  and  he  is  not  entitled  to  recover  land 
from  an  heir,  in  order  to  sell  it  and  apply  the 
proceeds  to  the  payment  of  debts,  without 
showing  that  the  personalty  Is  insufficient  for 
that  purpose.  In  Head  v.  Driver,  79  Ga, 
179,  3  S.  B.  821,  it  was  said  by  Bleckley,  C.  J.^ 
that  **prlor"to  the  Code  it  was  not  absolute- 
ly settled  whether  or  not  an  administrator 
could  recover  in  ejectment  against  an  heir 
at  law  without  first  obtaining  an  order  of  sale 
from  the  court  of  ordinary.  Carruthers  v. 
Bailey,  3  Ga.  Ill;  Jordan  v.  Pollock,  14  Ga. 
145;  Goodtitle  v.  Roe,  2Q  Ga.  141.  Under  the 
Code  it  is  the  better  practice,  if  not  indi& 
pensable,  in  most  cases,  to  obtain  such  order." 
The  burden  being  upon  the  administrator  to 
show  this,  and  there  being  no  order  of  the 
ordinary  for  the  sale  or  distributloi  of  the 
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land,  and  the  evidence  being  wholly  sUen.. 
as  to  what  personal  properly  was  left  by 
the  intestate,  the  error  complained  of  is  snfft- 
dent  cause  for  a  new  ttial. 

3.  The  defendant  inherited  an  nndiyided 
half  interest  in  the  land  from  her  father,  and 
claimed  the  other  undivided  half  interest  un- 
der a  parol  gift  from  her  mother,  which  she 
alleged  had  been  made  to  her  more  than 
seven  years  before  the  mother's  death.  She 
testified  that  during  that  period  she  had  been 
in  exclusive  possession  of  the  land,  without 
payment  of  rent;  and  it  was  claimed  that 
this,  under  section  2664  of  the  Code,  created 
a  conclusive  presumption  of  a  gift,  and  gave 
her  a  good  title.  During  the  period  men- 
tioned she  was  earning  wages,  paid  the  taxes 
on  the  land,  and  made  improvements  thereon. 
She  was  a  minor,  however,  at  the  time  the 
gift  was  claimed  to  have  been  made,  and 
her  mother  continued  to  reside  with  her  on 
the  land;  and  seven  years  had  not  elapsed 
between  the  time  of  her  arrival  at  majority 
and  the  time  the  suit  was  commenced.  It 
was  contended  on  the  part  of  the  plaintifT 
that  the  possession  required  to  create  a  pre- 
sumption of  a  gift  from  a  parent  t9  a  child, 
under  section  2064  of  the  Code,  could  not 
begin  until  the  arrival  of  the  child  at  ma- 
jority, and  the  court  instructed  the  Jury  in 
accordance  with  this  view.  In  our  opinion, 
the  possession  required  to  create  a  presump- 
tion of  a  gift,  under  this  section  of  the  Code, 
may  begin  during  minority,  if  the  child  has 
been  manumitted  by  the  parent  Where  a 
parent  and  child  reside  together  on  (he  land, 
the  presumption  is  that  the  possession  is 
that  of  the  parent;  but  this  presumption  may 
be  overcome  by  clear  and  unequivocal  proof 
that  the  parent  actually  surrendered  to  the 
child  the  exclusive  control  of,  and  dominion 
over,  the  property. 

4.  Under  the  princli^e  announced  in  section 
3189  of  the  Code,  a  donee  of  land  under  a  parol 
gift  based  upon  a  meritorious  consideration, 
who,  with  the  consent  of  the  donor,  enters  into 
possession  and  makes  valuable  improvements 
upon  the  faith  of  the  gift,  acquires  such  a 
perfect  equity  as  will  enable  him  to  success- 
fully defend  his  possession  against  the  donor 
or  his  heirs.  Floyd  v.  Floyd,  97  Ga.  — ,  24 
S.  E.  451.  This  section  of  the  Code  is  re- 
ferred to  in  the  brief  of  counsel  for  the  plain- 
tiff in  error,  but,  so  far  as  appears  from  the 
record,  the  question  whether  or  not  a  good 
defense  existed  under  this  section  was  not 
considered  in  the  court  below.  We  there- 
fore do  not  deal  with  the  question  upon  the 
present  writ  of  error.    Judgment  reversed. 


(97  Ga.  660) 

WESTERN  &  A.  R.  CO.  t.  BURKB. 
(Supreme  Court  of  Georgia.     Dec.  2,  1895.) 
Com  promibb— Rsacissioir— Tbndbr. 
The  evidence  for  the  defendant  company 
showing  that  the  plaintiff  had  accepted  and  re- 
ceipted for  a  Riven  sum  of  money  in  full  settle- 
ment of  a  claim  for  damages  on  account  of 


personal  injuries  received,  and  it  appearing 
from  the  plaintiffs  own  testimony,  when  fair- 
ly construed  in  connection  with  the  undisputed 
facts  of  the  case,  that  at  the  time  of  the  set- 
tlement the  company  owed  him  nothing  for 
wages;  that  he  had  no  lawful  demand  against 
it,  of  any  kind,  other  than  his  above-indicated 
claim;  and  that  the  settlement  was  made  for 
the  purpose  of  satiafying  this  claim,-Hind  it 
therefore  being,  in  any  just  yiew  of  the  evi- 
dence, indisputable  that  damages  resulting 
from  the  personal  injuries  were  the  subject- 
matter  to  whldi  tlie  settlement  related,  he  was 
not,  under  the  principle  laid  down  by  this  court 
in  Bailway  Co.  v.  Hayes,  10  S.  B.  350,  83  Ga. 
558,  entitled  to  recover,  it  not  appearmg  that 
before  bringing  his  action  he  had  tendered  to 
the  defendant  the  money  paid  him,  or  had  made 
any  effort  whatever  to  rescind  the  contract  of 
settlement.  This  case  differs  from  that  of 
Butler  V.  RaUroad  Co.,  15  8.  B.  668,  88  Ga. 
5d4. 
(Syllabus  by  the  Court) 

Error  from  city  coort  of  Atilanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  E.  L.  Burtce  against  the  Western 
&  Atlantic  Railroad  Company.  From  a  judg- 
ment' for  plaintiff,  defendant  brings  error. 
Reversed. 

Payne  &  Tye,  for  plaintiff  in  error.  Bur- 
ton Smith,  for  defendant  in  error. 

LUMPKIN,  J.  This  was  an  action  against 
the  railroad  company  by  Burke,  an  employ^ 
for  damages  residtlng  fnom  personal  iidurles, 
in  which  he  obtained  a  verdict  for  |715,  ''leas 
one  hundred  and  sixty-flye  dollars  already 
paid.".  At  the  trial  the  defendant  introduced 
a  writing  signed  by  Buike,  whereby  he  ac- 
knowledged the  receipt  of  $165  In  full  settle- 
ment for  the  injuries  inflicted  upon  him  by 
the  defendant  He  sought  to  avoid  the  effect 
of  this  instrument  by  showing  that  he  could 
neither  read  nor  write,  and  that,  in  ignorance 
of  the  real  contents  of  the,  paper,  he  signed 
it,  supposing  it  to  be  a  receipt  for  money  paid 
him  for  *lost  time."  It  appears  from  the 
plaintiff's  own  testimony,  fairly  construed 
in  connection  with  the  undisputed  facts  of 
the  case,  that  at  the  time  of  this  settlement 
the  company  owed  him  nothing  for  wages, 
and  that  he  really  had  no  demand  against  It, 
of  any  kind  whatever,  other  than  his  claim 
for  damages,  in  which,  of  course,  his  'lost 
time"  would  be  an  important  element  It 
is  hidisputably  clear  that  damages  resulting 
from  personal  injuries  were  the  subject-mat- 
ter to  which  the  settlement  related.  The 
verdict  shows  with  absolute  certainty  that 
the  jury  so  believed,  or  else  they  would  not 
have  deducted  from  what  they  regarded  the 
proper  amount  of  damages  the  "one  hundred 
and  sixty-five  dpllars  already  paid."  Already 
paid  on  what?  Why,  on  the  claim  for  dam- 
ages, of  course;  for,  if  It  had  been  paid  on 
any  other  just  account  or  demand  that  the 
plaintiff  may  have  had  against  the  company, 
the  jury  would  have  allowed  him  to  keep  it, 
and  would  have  made  the  company  pay  him 
the  full  amount  due  him  on  account  of  his 
injuries.  If,  in  making  this  settlement,  a 
fraud  was  practiced  upon  him,  and  he  was 
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OTerreacfaed,  he  might  have  cause  to  rescind, 
and  still  retain  his  right,  upon  rescission,  to 
recorer  the  fnll'  amount  to  which  he  was  en- 
titled. But  under  the  principle  laid  down  by 
this  court  in  Railway  CJo.  ▼.  Hayes,  83  Ga. 
558,  10  S.  B.  350,  it  would  be  essential  that 
before  commencing  suit  he  should  tender  to 
the  railroad  company  the  sum  he  receiyed, 
with  a  demand  for  the  return  of  the  receipt 
he  had  giren.  Nothing  of  this  kind  was  done 
in  the  present  case,  nor  does  it  appear  that 
the  plaintiff,  before  Inlnglng  his  action,  eyer 
made  any  effort  whateyer  to  rescind  the  con- 
tract of  settlement 

There  Is  a  very  clear  distinction  between 
this  case  and  that  of  Butler  y.  Railroad  Ck>., 
88  Ga.  594,  15  S.  B.  668.  In  the  opinion 
therein,  deliyered  by  Chief  Justice  Bleckley, 
the  doctrine  which  goyems  the  present  case, 
and  which  was  recognized  and  applied  in 
Hayes*  Case,  supra,  is  thus  distinctly  eftated: 
*^t  is  quite  true  that  if  the  plaintiff  had  made 
any  settlement  or  .entered  into  any  accord 
touching  the  injury  complained  of  in  his  dec- 
laration, and  now  sought  to  open  the  same 
on  the  ground  of  fraud,  he  would  haye  to 
tender  back  any  money  which  had- been  paid 
to  him  In  consequence  or  by  way  of  execution 
of  the  settlement  or  accord."  Page  598,  88 
Ga.,  and  page  668,  15  &  E.  Butler  contend- 
ed that,  the  money  he  receiyed  was  for  wages, 
and  for  nothing  else,  and  that  he  was  in- 
duced to  belieye  the  paper  he  signed  was 
simply  an  ordinary  pay  roll  acknowledging 
the  receipt  of  money  paid  to  him  as  wages 
actually  due.  Independently  of  any  claim  for 
damages  he  might  haye  against  the  company. 
Dealing  with  the- case  from  his  standpoint, 
this  court  yery  properly  held  that  if  the  com- 
pany entered  into  a  settlement  with  him  touch- 
ing a  matter  unconnected  with  his  claim  for 
damages,  and  as  to  which  they  were  In  any 
eyent  liable,  but  fraudulently  procured  him 
to  sign  a  paper  which  purported  to  be  a  settle- 
ment of  his  claim  for  damages,  no  duty  de- 
yolyed  upon  him  of  tendering  back  the  mon- 
ey he  receiyed,  andv  which  he  was  entitled 
to  keep,  as  the  fruits  of  the  claim,  which 
was  really  the  subject-matter  of  the  settle- 
ment In  the  present  case  there  is  not  a 
word  in  the  plaintiff's  eyidence  indicating 
that  he  held  against  the  company  any  claim 
for  wages  owing  to  him  for  seryices  already 
rendered,  or  by  reason  of  any  special  contract 
as  to  his  employment,  whereby  the  company 
obligated  Itself  to  pay  him  his  wages  whether 
he  worked  or  not  On  the  contrary,  it  ap- 
pears that  the  company  had  paid  him,  prior 
to  the  settlement  ail  it  owed  him  as  wages 
for  work  actually  performed;  and  certainly, 
in  the  absence  of  an  express  contract  to  that 
effe^  the  company  was  not  bound,  inde- 
pendently of  its  liability  for  inflicting  per- 
sonal injuries  upon  him,  to  pay  him  anything 
for  'lost  time."  Therefore  it  cannot  be  seri- 
ously contended  that  the  settlement  had  no 
reference  to  the  plaintiff's  claim  for  personal 
injuries  Inflicted  upon  him,  but  was  in  regard 


to  another  and  entirely  distinct  claim,  whldi 
Burke  lield  against  the  company,  and  which 
it  in  any  eyent,  was  bound  to  pay.  Indeed, 
the  yerdlct  itself,  as  aboye  shown,  is  conclu- 
siye  against  him  on  this  yery  point  If  the 
company  did  in  fact  perpetrate  a  fraud  upon 
him,  and  he  desires  tq  set  the  settlement 
aside  on  that  ground,  he  must  in  good  faith 
attempt  a  rescission,  by  tendering  back  what 
he  receiyed  under  the  settlement  he  now  re- 
pudiates. The  writing  itself  plainly  shows 
to  what  contract  the  company  gaye  Its  as- 
sent The  fkct  that  the  plaintiff  was  fraud- 
ulently induced  to  sign  that  contract  may 
gtye  him  a  right  to  set  it  aside.  It  can,  in 
no  eyent,  afford  him  a  basis  for  holding  the 
company  to  a  settlement  which  he  was  wlfl- 
ing  to  make,  but  to  which  it  did  not  In  fact 
assent;  and  It  certainly  did  not,  if,  as  he 
Insists,  It  fraudulently  procured  him  to  sign 
an  altogether  different  contract  The  minds 
of  the  parties  neyer  met  if  the  contention  of 
the  plaintiff  be  true.  Courts  haye  no  power 
to  make  contracts  for  parties.  To  set  aside 
a  contract  procured  by  fraud  Is  as  far  as 
even  a  court  of  equity  can  go.  We  deem  fur- 
ther comment  unnecessary,  for  the  reason 
that  the  opinion  in  the  Butler  Case  so  plainly 
shows  the  distinction  between  that  case  and 
the  class  of  cases  to  which  the  present  case 
belongs,  we  could  not  hope  to  more  clearly 
slate  the  points  of  difference.  Judgment  re- 
yersed. 


(97  Ga.  755) 
BRANTLEY  et  at  y.  WOOD  et  aL 
(Supreme  Court  of  Georgia.     Feb.  10»  1806L) 
UsoaiouB  MoBTeAes— Enjoixiro  EvwonowMUfn, 

The  instmment  liiyolyed  Id  this  case  was 
a  m^vtgage.  and  not  a  deed;  and  though,  under 
the  allegationB  of  the  petition,  the  mortgage 
was  infected  with  usury,  it  was  not  thereby 
rendered  absolutely  void,  and  the  exercise  of 
the  power  of  sale  therein  contained  could  not 
noon  that  ground  alone,  be  legally  enjoined. 
The  court  tnerefore  committed  no  error  in  re- 
quiring, as  a  condition  precedent  to  the  jrrant- 
ing  of  an  inJunctioQ.  that  the  debtor  should  pay 
the  principal  and  legal  interest  of  the  debt  se- 
cured by  such  mortgage. 
(Syllabus  by  the  Court) 

Bnor  from  superior  court  Johnson  county; 
R.  li.  Gamble,  Judge. 

Action  by  T.  J.  Brantley  4b  Bro.  against  J. 
S.  Wood  &  Bro.  and  others.  Judgment  for 
defendants.  Plaintiffs  bring  error.  Afflrm- 
ed. 

The  following  is  the  ofllcial  report: 
On  January  15,  1882,  T.  J.  Brantley  ft  Bro., 
a  flrm  composed  of  T.  J.  and  J.  F.  Brantley, 
made  to  J.  S.  Wood  &  Bro.  a  mortgage  on  a 
large  amount  of  realty  and  personalty,  to  se- 
cure the  payment  of  a  promissory  note  due 
October  15,  1892,  as  well  as  any  further  ad- 
yances  they  might  procure  of  Wood  &  Bro. 
before  the  maturity  of  said  note,  together 
with  any  interest  attorney's  fees,  and  com- 
missions arising  therefrom.     The  mortgage 
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contained  a  waiver  of  homestead,  and  a  pow- 
er, at  the  option  of  the  mortgagees,  to  take 
possession  of  the  property,  and  sell  all  or  any 
of  It  at  pulillc  or  private  sale,  upon  10  days' 
notice,  and  to  pass  good  and  sufficient  titles 
to  the  same.  On  Uaich  16,  1894,  In  renewal 
of  the  indebtedness  secured  by  the  mortgage, 
the  mortgagors  executed  to  A«  F.  Daley,  as 
trustee,  an  instrument,  in  brief,  as  follows: 
'The  parties  of  the  first  part  are  Indebted  to 
J.  S.  Wood  &  Brother,  upon  a  promissory  note 
of  even  date  with  this  instrument,  for  $3,350, 
due  on  October  15,  lSM,--said  note  stipulatr 
ing  for  the  payment  of  all  cost  of  collection, 
including  ten  per  cent,  attorney's  fees,  and 
containing  a  waiver  of  homestead,  etc;  also, 
upon  a  cotton  contract,  or  contract  to  ship 
cotton  to  Wood  &  Brother  by  maturity  of 
said  note,  in  the  ratio  of  one  bale  to  every  $10 
in  the  amount  of  said  note  and  contract,  with 
liquidated  damages  agreed  upon  at  $1.50  per 
bale  for  failure  so  to  ship.  For  the  purpose 
of  securing  the  payment  of  said  indebtedness, 
with  accruing  Interest,  whether  represented 
as  above^  or  by  any  renewal  thereof,  at  the 
option  of  said  party  of  the  second  part,  and 
the  performance  of  said  cotton  omtract  and 
the  covenants  hereinafter  set  out,  the  parties 
of  the  first  part  do  grant,  bargain,  sell,  alien, 
remise^  release,  convey,  and  confirm  unto  the 
party  of  the  second  part  and  his  successors, 
in  trust  [certain  land  and  personalty,  describ- 
ing the  same];  and  for  better  description  of 
the  property  they  refer  to  the  mortgage  be- 
fore mentioned,  which  mortgage,  and  every 
part  thereof,  remains  unpaid,  ^d  which  is 
not  intended  to  be  canceled  by  this  deed,  but 
shall  stand  of  full  force  and  effect  until  fully 
paid  off  and  discharged;  the  above-dfescribed 
note  being  for  a  renewal  of  the  principal  and 
Interest  in  said  mortgage,  for  the  cost  of 
drawing  this  paper,  and  for  a  small  open 
account  The  above-described  property,  to- 
gether with  all  improvements,  etc,  and  all 
rifi^ht,  title.  Interest,  claim,  and  demand  to  the 
same,*  to  have  and  to  hold  to  said  party  of  the 
second  part  and  his  successors  in  the  trust 
forever,  upon  the  following  trusts,  and  not 
otherwise:  (1)  To  permit  the  parties  of  the 
first  part  to  use,  occupy,  and  enjoy  the  prop- 
erty so  long  as  the  covenants  herein  set  out 
are  observed  by  themj  until  default  is  made 
in  the  payment  of  any  of  said  indebtedness, 
whether  of  principal  or  interest,  or  in  the 
performance  of  the  cotton  contract;  and,  upon 
full  payment  of  said  indebtedness  and  per- 
formance of  said  contract  at  any  time  before 
the  sale  hereinafter  provided  for,  to  release 
and  reconvey  the  property.  The  parties  of 
the  first  part  shall  pay  all  charges,  cost,  tax- 
es, insurance,  or  other  legal  burdens  by 
which,  in  any  way,  the  above  Indebtedness 
may  be  defeated,  or  its  collection  imi>aired, 
or  whether  this  may  happen  or  not;  and,  if 
the  parties  of  the  first  part  shall  fail  to  pay 
any  of  the  charges,  the  trustee  may  put  out 
said  charges  and  insurance,  and  the  same, 
after  being  paid,  shall  become  a  part  of  the 


indebtedness  hereby  secured,  and  bear  inter- 
est at  8  per  cent.,  in  the  same  manner  as.any 
other  Interest  hereby  secured;  and  when  any 
of  said  charges  become  due,  or  are  paid  by 
the  trustee,  the  whole  of  the  indebtedness 
hereby  secured  shall  then  become  due  and 
payable,  and  the  trustee  may  proceed,  by  any 
of  the  remedies  allowable  hereunder,  for  the 
full  amount  of  said  indebtedness,  principal 
and  interest,  whether  the  same  be  otherwise 
due  or  not,  and  may  lil^ewlse  proceed  as  to 
the  liquidated  damages.  (2)  Upoa  default 
being  made  upon  the  principal  or  interest  or 
damages  due,  or  upon  failure  to  observe  the 
covenants  herein  set  out,  and  upon  the  trus- 
tee giving  ten  days'  notice  to  the  parties  of 
the  first  part,  with  such  default  continuing, 
to  sell  said  property  at  public  outcry  at  the 
courthouse  door,  after  advertisement  once  a 
week  for  four  weeks,  and  to  convey  the  prop- 
erty in  fee  simple  to  the  purcliaser,  who  shaU 
not  be  required  to  look  to  the  application  of 
the  purchase  money.  This  remedy  Is  cumu- 
lative of  all  other  remedies  allowed  by  law 
for  the  enforcement  of  said  indebtedness  and 
its  collection;  and  the  trustee  is  empowered 
to  use  all  legal  remedies  for  that  purpose, 
and  to  employ  an  attorney  or  attorneys  at  the 
cost  and  expense  of  the  parties  of  the  first 
part;  and  the  expense  of  sale  may  include 
an  auctioneer.  (3)  To  pay  all  proper  cost 
and  charges  Incident  to  the  sale,  and  to  any 
proceeding  under  this  deed,  and  all  taxes,  as- 
sessments, and  insurance  due  on  the  prop- 
erty, including  a  reasonable  attorney's  fee, 
not  exceeding  ten  per  cent,  of  the  amount 
due,  for  any  legal  services  required  by  the 
trustee;  also^  to  retain,  as  compensation  for 
making  the  sale,  or  instituting  legal  proceed- 
ings, or  collecting  said  debt.  In  case  the  same 
is  required  to  be  settled  or  compromised  after 
maturity,  ten  per  cent  of  the  amount  of  prin- 
cipal or  interest  due  at  the  time  of  sale,  or  of 
settlement  or  compromise;  also,  to  apply  the 
net  balance  then  remaining  to  the  satisfac- 
tion of  said  indebtedness,  whether  due  or  not; 
and  lastly,  to  pay  any  balance  remaining  to 
the  parties  of  the  first  part  Upon  the  death, 
resignation,  or  disqualification  of  the  trustee, 
J.  S.  Wood  &  Brother  have  power  to  appoint 
another  trustee^  who  shall  be  invested  with 
aU'  the  powers  given  to  the  trustee  hereun- 
der; the  power  to  remove  any  trustee  being 
irrevocably  vested  in  Wood  &  Brother.*' 
onien  follows  a  covenant  that  the  parties  of 
the  first  part  are  the  true  and  lawful  owners, 
etc.,  and  a  warranty  of  title  as  against  all 
claims  except  the  before-named  mortgage  in 
favor  of  Wood  &  Bro.  Default  having  been 
made  in  the  payment  of  the  indebtedness, 
Daley,  as  trustee,  advertised  the  property  for 
sale  on  the  first  Tuesday  in  August,  1805; 
and  Brantley  &  Bro.  brought  their  petltidi 
for  UUunctlon,  and  for  cancellation  of  the 
trust  deed  as  void  for  usury.  The  materia] 
allegations  of  the  petition  were  denied  In  the 
answtf  of  the  defendants,  who  also  filed  a  de- 
muirer  on  the  grounds  that  petitioners  had  no 
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right  to  the  relief  prayed  for,  and  that  they 
had  tailed  to  pay  or  tender  the  principal  and 
legal  interest  due^  Upon  the  hearing  the 
court  ordered  that  iq>on  payment  by  plain* 
tiffs  of  the  principal  sum  doe,  with  lawful 
interest,  to  wit,  ^ei3.76,  within  80  days,  the 
sale  be  enjoined;  otherwise,  that  the  injunc* 
tlon  be  refused,  and  that  plaintiffs  and  their 
agenta  be  enjoined,  as  prayed  by  defendants, 
from  cutting  and  seUing  timb^  from  the 
mortgaged  premises.  To  this  Judgment 
plaintiffs  excepted.  The  pleadings  contain 
numerous  allegations,  but  the  substantial  con* 
tentions  of  the  plaintiffs  are  that  the  con- 
tract for  liquidated  damages  for  failure  to 
ship  cotton  is  a  deyice  to  evade  the  usury 
laws,  and  renders  the  conveyance  usurious 
per  se;  that  this  conveyance  is  void  for  U8uiy» 
being  a  conveyance  of  title,  and  not  a  mere 
mortgage;  and  that  if  the  same  be  construed 
as  a  mortgage  the  homestead  waiver  therein 
is  void  on  account  of  said  usury,  and  a  sale 
thereunder  would  defeat  plaintiffs*  right  to  a 
homestead  in  the  property. 

Wm.  Falfdoth,  Yemon  B.  Robinson,  BV« 
ans  ft  S^vans,  and  Felder  ft  Bavls,  for  plainr 
tUTs  in  error.  A.  F.  Daley,  for  defendants  in 
error. 

IrXJMPKIN,  J.  The  nature  of  the  instru- 
ment involved  In  this  case  will  appear  from 
the  abstract  of  Its  contents  set  forth  in  the 
official  report  After  a  careful  examination 
and  consideration  of  all  its  provisions,  we 
hold  that  this  Instrument  was  a  mortgage, 
and  not  a  deed;  and  therefore,  even  if  It  waa 
infected  with  usury,  it  was  not  absolutely 
void,  and  an  exercise  of  the  power  of  sale 
contained  in  it  could  not,  upon  that  ground 
alone,  be  lawfully  enjoined.  We  do  not  now 
decide  whether  the  plaintiffs  were,  or  were 
not,*  entitled  to  an  injunction,  under  the  evi- 
dence submitted.  But,  ajwumtng  that  they 
were,  the  court  very  properly  required,  as  a 
condition  precedent  to  the  granting  of  this 
relief,  that  they  should  first  pay  the  princi- 
pal and  interest  legally  due  on  the  debt  se- 
cured by  the  mortgage.  This  requirement 
rests  upon  the  time-honored  maxim  that  "he 
who  seeks  equity  must  do  equity."  Upon 
this  point  the  case  of  Whatley  v.  Barker,  79 
6a.  790,  4  S.  B.  387,  Is  controlling;  and  there 
would  be  no  difficulty  In  supporting  the  doc- 
trine there  laid  down  by  citing  additional  de- 
cisions made  by  this  and  other  courts  to  the 
same  effect.  If  its  correctness  \yas  a  matter 
of  serious  question.   Judgment  affirmed. 


(98  Qa.  4<8) 

NORTON  V.  PARAGON  OiL-CAN  00. 
(Supreme  Oourt  of  Georgia.     May  19,  1896.) 

Partnbbship  Debt— Payment  by  Note— Accept- 
ASOB  'BY  Creditor. 
1.  Where  a  partnership  composed  of  two  per- 
sons was  indebted  upon  an  open  account,  and 
on  the  day  the  partnership  was  dissolved  one  of 
the  partners,  with  the  knowledge  and  consent 


of  the  other,  mailed  his  individaal  promissory 
note  to  the  creditor  for  the  purpose  of  settling 
the  account,  this,  of  itself,  was  not  a  payment 
of  the  accoant,  unless  the  note  was  accepted  as 
such  by  tfaie  creditor. 

Z  A  mere  statement  by  the  creditor,  In  a  let- 
ter acknowledging  receipt  of  the  note,  to  the 
effect  that.  If  the  same  should  be  paid  at  or 
before  its  maturity,  it  would  be  accepted  in 
payment  of  the  account,  and  his  retention  of 
the  note  until  after  its  mattuity;  he  being  igno- 
rant of  the  dissolution  of  the  partnership,  would 
not  extfngnlsh  the  account  Nor  would  Its  ex- 
tinguishment result  from  the  fact  that  the 
creditor,  before  the  maturity  of  the  note,  dis- 
counted or  otherwise  used  it;  the  note  having 
been  dishonored,  and  the  creditor  having  been 
compelled,  after  protest,  to  again  take  it  up. 

3»  Under  the  law  and  the  facts  of  this  case, 
both  the  defendants  were  liable  to  the  plain- 
tiif;  and,  the  verdict  being  against  one  only 
of  them,  the  court  did  not  en  in  granting  the 
plaintiff  a  second  new  trkL 

(SyUabos  by  the  Court) 

Error  from  dty  court  of  Floyd  county. 

Action  by  the  Paragon  Oll-Oan  Oompany. 
against  Howell  A  Norton.  Verdict  against 
Howeli.  *  From  an  order  granting  a  new  trial* 
defendant  Norton  brings  error.    Affirmed. 

Fouche  &  FouchCj  for  plaintiff  in  error. 
Row^  &  Rowell,  for  defendant  in  error. 

XiUMPEIN,  J.  The  Paragon  OU-Oan  Com- 
pany tMTOught  suit  upon  an  opoi  account 
against  Howell  &  Norton,  a  partnership,  al- 
leging in  its  declaration  that  Howell,  one  of 
the  partners,  '*ln  furtherance  of  said  part- 
nership indebtedness,"  had  given  to  ]>lain- 
tifl  a  promissory  note,  which  had  never  been 
paid;  that  this  note  was  taken  from  Howell 
before  any  dissolution  of  the  partnership,  or 
notice  thereof  to  plaintiff,  and  was  taken 
and  accepted  with  the  distinct  understand- 
ing and  agreement  at  the  time  between  plain- 
tiff and  the  defendants  that  it  was  not  to  be 
in  any  way  a  release  of  the  partnership  lia- 
bility, "only  so  far  as  and  until  said  note 
should  be  paid.*'  Norton,  by  his  plea,  denied 
that  there  was  any  such  understanding  as 
to  the  note,  and  alleged  that  the  same  was 
accepted  in  full  settlement  of  the  partnership 
indebtedness  to  the  plaintiff.  There  was  a 
verdict  against  Howell  alone,  and,  the  plain- 
tiff's motion  for  a  new  trial  having  been 
granted,  Norton  excepted. 

It  appears  from  the  evidence  that,  on  the 
day  the  partnership  was  dissolved,  Howell 
mailed  his  individual  promissory  note  to  the 
oil-can  company,  and,  In  a  letter  accompany- 
ing the  same,  asked  that  it  accept  the  note 
in  settlement  of  its  bill  against  the  partner- 
ship, promising  in  the  letter  that  the  note 
would  be  promptly  met  at  or  before  its  ma* 
turlty.  In  reply  the  oil-can  company  stated, 
in  effect,  that  it  would  accept  the  note  as  a 
settlement  of  the  account,  if  it  was  paid  be- 
fore due,  or  when  it  became  due.  Other  cor- 
respondence ensued  between  the  parties, 
from  which  It  can  be  gathered  that  the  oil- 
can company  had  no  intention  of  relinquish- 
ing its  demand  against  the  partnership  of 
Howell  &  Norton,  or  of  ever  accepting  the 
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note  abore  mentioned  as  caslL  It  also'aiH 
pears  that  the  company,  being  ignorant  of 
the  fkct  that  the  partnership  had  dissolved, 
retained  the  note  until  after  its  matnrity, 
had  discounted  or  otherwise  used  it  in  bank 
before  it  became  due,  and  upon  its  dishonor 
had  been  compelled  to  again  take  it  up. 

1.  The  general  rule  is  that  "bank  checks 
and  promissory  notes  are  not  payment  untH 
themselves  paid."  Code,  i  2867.  Whether 
or  not  the  receipt  of  a  promissory  note 
amounts  to  the  payment  of  a  pre-existing  in- 
debtedness depends  upon  the  intention  of 
the  parties.  "A  bUl,  acceptance,  or  note  of 
the  debtor  or  a  third  person  is  not  an  ex- 
tinguishment of  the  original  demand,  unless 
there  ia  an  express  agreement  to  receive  it 
as  payment"  CJotton-Gin  Oo.  v.  Black,  71 
Ga.  450,  456^  citing  Weaver  r.  Nixon,  09  Ga. 
699.  Of  course,  if  It  affirmatively  app^rs 
that  in  accepting  a  promissory  note  there 
was  no  Intention  of  taking  it  as  a  payment 
of  a  pre-existing  account.  It  cannot  be  said 
that  the  account  was  paid.  See,  also,  Pritch- 
ard  V.  Smith,  77  Ga.  463.  In  Stone  v.  Cham- 
berlin,  20  Ga.  262,  it  appeared  that  a  note 
given  by  one  of  the  partners  in  settiement 
of  a  debt  due  by  the  flj:m  was  executed  after 
dissolution,  which  fact  was  known  to  the 
plaintiff,  and  that  an  of  this  was  done  with- 
out the  knowledge  or  consent  of  the  other 
partner.  The  court,  while  recognizing  the 
general  rule  as  laid  down  in  the  present  case, 
were  of,  the  opinion  that  under  the  circom- 
stances  there  shown  the  partner  last  re- 
ferred to  was  exonerated.  In  Chamberlain 
V.  Stone,  24  Ga.  310,  it  was  again  held  that 
where  the  holders  of  a  promissory  note  exe- 
cuted by  a  partnership  renewed  it  with  one 
of  the  partners  after  a  dissolution  of  the 
partnership,  and  extended  the  day  of  pay- 
ment without  the  knowledge  of  the  other 
partner,  the  latter  was  discharged.  Some 
stress  is  laid  upon  the  circumstance  that  the 
renewal  was  after  dissolution,  and  that  one 
of  the  partners  was  kept  in  ignorance  of  the 
transaction.  See,  also,  Louderback  v.  Lilly; 
75  Ga.  855.  In  the  present  case  the  note  was 
given  on  the  day  of  the  dissolution,  and  ap- 
parently with  the  knowledge  and  consent  of 
Norton,  In  Mosley  v.  Floyd,  31  Ga.  664,— 
the  facts  of  which  are  somewhat  complicat- 
ed,—it  seems  that  the  note  in  question  was 
really  accepted  as  a  payment,  the  intention 
to  thus  accept  it  being  manifested  by  a  re- 
ceipt in  which  the  note  was  treated  as  cash. 
In  Tyner  v.  Stoops,  11  Ind.  22,  it  was  held 
that  an  individual  note  of  one  partner,  given 
to  a  firm  creditor,  and  payable  at  mattirity 
of  the  firm  debt,  was  merely  a  promise  by 
the  maker  to  pay  the  debt  of  the  partner- 
ship, and  that  the  creditor  was  not  barred 
from  suing  the  partnership  because  of  his 
laches  in  not  collecting  the  note  before  the 
maker's  insolvency.  The  decision  was  rest- 
ed upon  the  doctrine  that  the  mere  taking 
of  the  promissory  note  from  one  of  several 
Joint  debtors  was  not  a  discharge  of  the 


debt,  unless  such  was  the  express  agree- 
ment 

2.  Neither  the  retention  of  the  note  unto 
after  its  maturity,  nor  discounting  it  or  oth- 
erwise using  it  in  bank,  resulted  in  an  ex- 
tinguishment of  the  original  account;  it  ap- 
pearing that  after  the  note  was  dishonored 
the  oil-can  company  again  took  it  up,  and 
had  it  in  their  possession  before  bringing  the 
present  action.  A  note  win  not  be  a  pay* 
ment  or  a  discharge  of  the  original  debt» 
though  the  holder  discount  it,  if  he  after- 
wards has  to  .pay  it  2  Pars,  Notes  &  B. 
155,  156.  *1f  a  note  be  taken  by  a  creditor, 
who  indorses  the  note,  and  gets  it  discounted 
at  bank  for  the  benefit  of  the  drawer,  and 
afterwards  has  to  take  it  up  again  after  pro- 
test, this  is  not  such  a  parting  with  the  not© 
as  makes  it  an  extinguishment  of  the  pre- 
cedent debt"  Kean  v.  Dufresne,  8  Serg.  St 
R.  233.  And  see  Burden  v.  Halton,  4  Bing. 
454. 

3.  We  think,  under  the  undisputed  facts  of 
the  present  case,  both  of  the  defendants 
were  liable  to  the  pbiintiff;  and,  as  the  ver- 
dict discharged  one  of  them,  the  plaintiff 
was  entitied  to  another  trial,  notwithstand- 
ing the  fact  that  a  previous  new  trial  had 
been  granted  to  it   Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 

(98  Ga.  880) 
NATIONAL  BANK  OF  ATHENS  v.  BURT. 
(Supreme  Court  of  Georgia.     April  27,  1886.) 
Action  on  Notb—Plkadino  Patmbivt— Bvi« 

DBNCB— AUTHORrrT  OF  AOBNT. 

1.  The  action  being  upon  a  promissory  note^ 
a  plea  alleging  payment  to  an  agent  of  the 
plaintifF  ^'authorized  to  receive  payment  of  said 
note"  was  not  incomplete  because  it  did  not 
aver  that  the  alleged  agent  had  the  note  in  his 
hands  at  the  time  it  was  paid. 

2.  The  evidence  offered  in  support  of  the  de- 
fendant's plea  was  properly  admitted. 

3.  There  being  evidence  sufficient  to  warrant 
the  jory  In  finding  that  tlie  alleged  agent  had 
express  authority  from  the  plaintiff  to  collect 
the  note  sued  upon,  and  also  uiat  the  latter  had 
ratified  partial  collections  thereon  made  by  the 
former,  the  court  did  not  err  in  giving  in  charge 
to  the  jury  section  2178  of  the  Code. 

4.  The  record  discloses  no  cause  for  grant- 
ing a  new  trial  in  this  case. 

(Syllabun  by  the  Court) 

Error  from  superior  court  Oglethorpe  coun- 
ty;  Seaborn  Reese,  Judge. 

Action  by  National  Bank  of  Athens  against 
M.  F.  Burt  Judgment  for  defendant  and 
plaintiff  brings  error.   Affirmed. 

H.  McWhorter,  for  plalntUf  in  error.  W. 
M.  Howard  and  Anderson,  Felder  &  Davis, 
for  defendant  in  error. 

LUMPKIN,  J.  Burt  executed  and  dellT- 
ered  a  promissory  note  to  Reaves,  payable  to 
the  order  of  the  latter,  at  the  office  of  the 
Reaves  Warehouse  Company.  This  note,  be- 
fore Its  maturity,  was  duly  assigned  to  the 
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National  Bank  of  Athens,  which  brought  suit 
upon  the  same  against  Burt,  as  maker,  and 
Reaves,  as  Indorser.  Burt's  defense  was  that 
he  had  paid  the  note  to  the  Reaves  Warehouse 
Company,  and  that  it,  as  the  agent  of  the 
plaintiff,  was  "authorised  to  receive  payment 
of  said  note."  The  plain  meaning  of  this 
language  is  that  the  warehouse  company  had 
express  authority  from  the  hank  to  collect 
this  identical  note;  and,  this  being  so,  it  was 
not  essential  that  the  defendant's  plea  should 
allege  that  the  note  was  actually  in  the 
hands  of  the  agent  at  the  time  of  its  payment 
We  therefore  hold  that  the  plea  was  good 
without  this  allegation,  and  it  follows,  of 
course,  that  evidence  in  support  of  it  was 
properly  received. 

Complaint  is  made  that  the  court  gave  in 
cfaaxge  to  the  Jury  section  2178  of  the  Code. 
There  certainly  was  no  error  in  so  doing,  it 
appearing  from  the  record  that  the  defendant 
Introduced  evidence  strongly  .tending  to  show 
that  the  warehouse  company  had  express  au- 
thority from  the  bank  to  collect  from  Burt 
the  note  sued  on,  and  also  that  the  bank  had 
ratified  partial  collections  upon  the  note  made 
by  the  warehouse  company  before  it  was  final- 
ly settled.  The  case  was  one  in  which  the 
question  of  agency,  both  express  and  im- 
plied, was  directly  involved,  and  therefore  the 
provisions  of  the  above-mentioned  section  of 
the  Code,  which  deals  with  this  sul^ect,  were 
strictly  applical^ie. 

The  Jury  were  warranted  in  finding  that 
the  plea  of  the  defendant  was  sustained  by 
the  facts  of  the  transaction,  and  we  find  no 
cause  for  disturbing  the  Judgment  of  the  oourt 
below,  refusing  to  grant  a  new  triaL  Judg- 
ment affirmed. 


(98  Oft.  898) 


BERBT  V.  BBRBT. 


(Supreme  Court  of  Georgia.    May  4,  180(K.) 

DivoBOi— Alimokt—- AonoN  PSKDINe. 

Where  an  application  for  temporary  ali- 
mony, based  upon  a  suit  for  permanent  ali- 
mony, was  made  by  a  wife  against  her  hus- 
band, and  allowed,  and  afterwards  the  hus- 
band brought  an  action  for  a  divorce  against 
her,  and  she  thereupon  made  another  applica- 
ti<»  for  temporary  alimony,  based  upon  the 
fact  that  the  action  for  divorce  was  pending,  it 
was  her  right,  at  the  hearin|f  of  this  seconcfap- 
pUcation,  to  aismiss  the  original  suit  for  per- 
manent alimony;  and  the  effect  of  this  was  to 
do  away  with  the  first  order  granting  tempora- 
ry alimony,  and  to  leave  the  second  application 
therefor  open  for  a  hearing  upon  its  merits. 

(Syllabus  by  the  Court) 

Hhrror  ftom  superior  court;  Hancock  county; 
John  C.  Hart,  Judge.  ' 

Action  by  Wm.  M.  Berry  against  Julia  F. 
Berry  for  dlvoix»e.  From  an  order  granting 
temporary  alimony,  plaintiff  brings  error.  Af- 
firmed. 

Lewis  &  Moore,  for  plaintiff  in  error.  Frank 
L.  Little  and  Harrison  &  Peeples,  for  defend- 
ant In  error. 


SIMMONS,  a  J.  Fending  her  application 
for  permanent  alhnony,  Mrs.  Berry  applied 
for  temporary  alimony.  Upon  the  hearing  of 
her  application  for  permanent  alimony,  the 
Jury  rendered  a  verdict  against  her,  which 
was  set  aside  upon  a  motion  for  a  new  trial* 
Her  husband  then  filed  a  suit  for  divorce,  and 
she  thereupon  made  a  new  application  fpr  tem- 
porary alimony.  The  husband  filed  a  plea  to 
the  effect  that  she  had  made  former  applica- 
tion, and  had  obtained  a  Judgment  of  the 
court  for  temporary  alimony,  which  was  still 
of  force;  that  her  suit  for  permanent  alimony 
was  still  pending;  and  that  she,  therefore, 
did  not  have  a  right  to  make  a  new  applica- 
tion. She  then  dismissed,  by  permission  of 
the  court,  her  application  for  permanent  ali- 
mony, over  the  objection  of  her  husband.  The 
court  then  heard  the  application  for  temporary 
alimony,  and  awarded  it,  and  the  husband  ex- 
cepted. 

There  was  no  error  in  fOlowing  her  to  dis- 
miss the  petition  for  permanent  alimony* 
Any  suitor  has  a  right  to  dismiss  his  action  at 
any  time  unless  the  defendant,  in  his  plea  or 
answer,  has  pleaded  set-off,  or  prayed. for  af- 
firmative reUef.  Code,  H  8447,  419a  No  af- 
firmative relief  was  sought  against  the  wife 
Ui  the  proceeding  instituted  by  her  to  obtain 
permanent  alimony.  She  therefore  had  the 
right  to  dismiss  it,  and  when  it  was  dismissed 
the  application  for  temporary  alimony,  which 
was  simply  an  adjunct  to  that  proceeding, 
went  with  It,  and  the  Judgment  granting  the 
temporary  alimony  ceased  to  be  of  force.  And, 
as  the  law  gave  her  the  right  to  temporary 
alimony  pending  the  suit  for  divorce,  the 
Judge  did  not  err  in  granting  her  temporary 
alimony  and  counsel  fees  upon  her  new  ap- 
plication.   Judgment  affirmed. 


(98  Oa.  896) 
ATHBNS  LEATHER  MANUF'G  CO.  T. 

MTERS  et  si. 

(Supreme  Court  of  Gkorgis:     May  4,  1890.)   ' 

Sbttiko  Asidi  DBFA.ULT— Gross  Nbouobngb. 

Where^  on  account  of  the  gross  negligence 
of  the  defendant  or  his  counsel,  no  defense  was 
made  to  an  action,  and,  the  same  being  in  de- 
fault, a  Judgment  was  duly  rendered  in  tb» 
plaintiff's  favor,  it  was  not  error  to  overrole  the 
defendant's  motion,  though  made  daring  the 
term  at  which  the  judgment  was  entered,  to  set 
the  same  aside  and  remstate  the  case. 
(Syllabus  by  the  CourLI 

Error  from  city  court  of  Athens;  Howell 
Cobb,  Judge. 

Action  by  M.  Myers  &  Co.  against  the 
Athens  Leather  Manufacturing  Company. 
Judgment  for  plaintiffs.  Defendant  brings 
error.    Affirmed. 

W.  L  Heyward  and  John  J.  Strickland,  tor 
plaintiff  in  error.  Shackelford  &  Shackelford 
and  Thos.  F.  Green,  for  defendants  in  error. 

LUMPKIN,  J.  This  was  an  action  by  My- 
ers &  Co.  against  the  Athens  Leather  Man- 
ufacturing  Company   in   the   dty   court    of 
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Athens,  At  the  trial  tenn  the  case  waa  in 
default,  and  a  judgment  wajs  duly  rendered 
tn  the  plaintiffs'  favor.  During  the  same  term 
a  motion  was  made  to  set  the  Judgment  aside 
and  reinstate  the  case. 

It  appears  that  the  failure  to  make  a  de- 
fense at  the  proper  time  was  due  to  the  g^oss 
negligence  either  of  the  defendant  company 
or  its  counsel,  and  therefore  the  court  cer- 
tainly did  not  err  in  refiising  to  reopen  the 
case,  even  though  the  defendant's  showing  for 
a  reinstatement  contained  allegations  which, 
If  found  true,  would  have  constituted  a  good 
defense  to  the  plaintiffs'  action.  In  any  view 
of  it,  the  question  of  setting  aside  the  plain- 
tiffs' judgment  was  a  matter  resting  in  the 
sound  discretion  of  the  trial  judge,  and  we 
certainly  could  not,  in  the  face  of  the  fact 
that  the  defendant  lost  a  hearing  solely  be- 
cause of  ItB  own  negligence  or  that  of  its 
counsel,  hold  that  the  trial  judge  abused  his 
discretion  in  denying  the  def^idant  another 
opportunity  to  set  up  its  defense.  Judgment 
affirmed. 


(98  Oa.  428) 

LSWIS  et  aL  T.  HOWBLU 

(Supreme  Court- of  Georgia.     May  U,  1896.)! 

Fatmbnt  bt  Wits  of  Hubbaxd's  Debt. 

Where  a  married  woman  borrowed  money 
from  a  creditor  of  her  husband,  the  loan  being 
made  on  condition  that  she  would  "take  up"  a 

gromifisory  note  due  to  the  creditor  by  the  nus- 
and,  who  was  at  the  time  insolvait,  and  where 
she  accordingly  gave  to  the  lender  her  own 
promissory  note  for  an  amount  including  the 
cash  advanced  to  her  and  the  amount  of  the 
husband's  note,  which  was  delivered  to  her, 
but  no  part  of  which  was  ever  paid,  and  where 
she  paid  upon  her  own  note  a  sum  exceeding 
the  principal  and  lawful  interest  of  the  loan  to 
herself,  it  was  her  right  to  sue  for  and  recover 
the  excess  of  her  own  debt  from  the  legal  rep- 
resentatives of  the  estate  of  the  deceased  lend- 
er. 
(Syllabus  by  the  CJourt) 

Error  from  superior  court,  Milton  county; 
George  F.  Gober,  fudge. 

Action  by  Nora  Howell  against  Thomas  L. 
Lewis  and  others,  administrators.  Judgment 
for  plaintiff.  Defendants  bring  error.  Affirm- 
ed. 

H.  P.  Bell  and  T.  L.  Lewis,  for  plaintifCs  in 
error.  Enoch  Faw  and  B.  F.  Simpson,  for  de- 
fendant In  error. 

SIMMONS,  C.  J.  The  evidence  in  this  case 
shows  clearly  that  the  note  given  by  Mrs. 
HowcU  to  Autrey  was  in  part  for  a  debt  of 
her  husband.  The  transaction  was  not  a  pur- 
chase by  her  of  the  husband's  note.  She  ob- 
tained from  Autrey  $350,  and  gave  him  her 
note  for  $572;  the  difference  between  these 
two  amounts  being  the  amount  due  by  her 
husband  upon  his  note  to  Autrey,  $165,  with 
interest  thereon  from  the  date  of  her  note  to 
the  date  of  its  maturity  at  12%  per  cent,  per 
annum.  Her  husband  was  Insolvent,  and  his 
note  was  worthless.  The  law  positively  for- 
bids any  assumption  by  a  wife  of  the  debts  of 


her  husband  (Ck>de,  SS  1754,1783,5087);  and  if 
a  creditor  of  the  husband  receives  in  payment 
of  his  debt  money  of  the  wife,  knowing  it  to 
be  hers,  the  wife  can  recover  of  the  creditor 
the  amount  so  paid.  Humphrey  v.  Gopeland, 
54  Ga.  543;  Chappell  v.  Boyd,  61  Ga.  662; 
Mdddoz  V.  Oxford,  70  Ga.  179.  It  appears  in 
the  present  case  that  the  wife  paid  upon  her 
note  a  sum  $132  in  excess  of  her  own  debt, 
the  amount  of  the  verdict  in  her  favor.  The 
evidence  warranted  the  verdict,  and  the  court 
did  not  err  in  refusing  a  new  trial  upon  ihe 
grounds  taken  tn  the  motion.  Judgment  af- 
firmed. 


(96  Oa.  488) 
ARMOUR  et  aL  v.  EAST  RQMB  TOWN  OO. 
(Supreme  Court  of  G^rgia.     May  19,  1896.) 
BouKos  ON  BvroBHoft— Rsooiin  ov  Appial— Noar- 

BUIT— PX^BDOB  or  Ck>RPORATB  BtOOX 
— DiVIDBNDS. 

1.  This  court  cannot  determine  whether  or 
not  it  is  cause  for  a  new  trial  that  the  presiding 
Jnd^e  refused  to  allow  an  attorney  at  law  to 
testify  as  to  matters,  his  knowledge  of  which 
was  alleged  to  have  been  derived  frpm  his  pro- 
fessional relations  to  the  parties  concerned, 
when  it  does  not  appear  what  facts  the  attor- 
nev  was  offered  as  a  witness  to  prove. 

2.  Under  the  mlefl  of  law  laia  down  in  the 
case  of  Guarantee  Co.  of.  North  America  v. 
East  Rome  Town  Co.,  96  Ga.  511,  23  S.  E.  503, 
and  in  view  of  the  evidence  disclosed  by  the 
record,  it  was  error  to  grant  a  nonsnit. 

(Syllabus  by  thB  Court) 

Error  from  superior  court,  Floyd  county;  T. 
W.  Mllner,  Judge. 

Action  by  Armour  &  Co.  against  East  Rome 
Town  Company.  Judgment  of  nonsuit,  and 
plaintiffs  bring  error.    Reversed. 

Reece  &  Denny  and  T.  W.  Alexander,  for 
plaintiffs  in  error.  Fouch6  &  Fouch6,  for  de- 
fendant in  error. 

LUMPKIN,  J.  It  Is  unnecessary  to  elab- 
orate the  question  of  practice  to  which  the 
first  headnote  relates.  It  speaks  fbr  Itself. 
In  the  absence  of  Information  aa  to  what 
facts  were  sought  to  be  proved  by  the  attor- 
ney at  law  who  waa  offered  as  a  witness,  it 
is  impossible  for  us  to  determine  as  to  his 
competency,  or  to  Intelligently  decide  wheth- 
er or  not  the  ruling  of  the  court  holding  him 
to  be  Incompetent  afEords  any  cause  for  a 
new  trial. 

2.  Upon  its  merits,  this  case  is  controlled 
by  that  of  Guarantee  Co.  of  North  America 
V.  East  Rome  Town  (3o.,  96  Ga.  511,  23  S.  B. 
503.  For  this  reason,  we  will  not  attempt 
to  discuss  it  in  detail.  The  transactions  in- 
volved are  part  and  parcel  of  those  which 
constituted  the  subject-matter  of  controversy 
in  the  case  just  cited.  In  all  essential  re- 
spects, the  facts  of  both  cases  are  substan- 
stantially  the  same.  We  held  in  the  former 
case  that  the  verdict  In  favor  of  the  East 
Rome  Town  Company  was  not  supported  by 
the  evidence.  For  similar  reasons,  we  hold 
now  that  it  was  error  in  the  present  case  to 
grant  a  nonsuit   Judgment  reversed. 


Go.) 


MoMILLAX.  e.  ALLEN. 
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(9g  Ga.  477) 

LATHAM  T.  LATHAM  «t  aL 
(Supreme  Goort  of  Georgia.     May  23,  1890.)  • 

HUSBAHD  AND  WlVB— iHVBSTMaRT  OV  WiFB'S 
MOSBT— RiOHTS  or  FUBOEASaB. 

Where  a  hasbaud  inTested  his  wif  e'a  mon- 
ey in  land,  taking  a  deed  to  the  same  in  hia  own 
name,  ahe  had  a  perfect  equity  in  the  land,  and 
was  not  estopped  from  setting  up  the  same 
against  one  who,  with  full  knowledge  of  the 
facts,  took  from  the  husband  a  oonveyance  of 
the  property,  although  the  couTeyance  waa 
made  for  the  purpose  of  indemnifying  the  gran- 
tee therein  against  loss  by  reason  of  his  nay- 
ing  become  a  surety  for  the  husband  and  wife 
upon  their 'joint  promiaaory  notes  ta  another 
person,  it  not  appearing  that  such  conveyance 
was  executed  for  the  purpose  stated  with  the 
wife's  consent 
(Syllabus  by  the  Court.) 

Error  from  auperlor  court, 'Haralson  comi- 
ty;  C.  G.  Janes,  Judge. 

Action  by  Ora  A.  Latham  and  husband 
against  R.  D.  Latham.  Judgment  for  plain- 
tiffs.   Defendant  brings  error.    Affirmed. 

McBrlde  &  Grayen,  Edgar  Latham,  and 
Price  Edwards,  for  i^lalntifl  in  error.  W.  S. 
Brown  and  B.  8.  Griffith,  for  defendants  In 
error. 

:  LUMPKIN,  J.  There  is  no  longer  any  room 
for  doubt  in  this  state  that  the  Investment  by 
a  husband  of  his  wife^  money  in  land  to 
which  he  takes  title  in  his  own  name  gives 
her  a  perfect  equity  in  the  property,  and  that 
she  is  not  estopped  from  setting  up  this  eguity 
against  a  vendee  of  the  husband,  who  took 
from  the  latter  a  conv^ance  of  the  property 
with  full  knowledge  that  it  had  been  bought 
and  paid  for  with  the  wife's  money.  The 
case  at  bar  presents  a  somewhat  different, 
though  not  very  difficult,  question.  It  ap- 
pears that  the  plaintiff  and  her  husband  bor- 
rowed money  from  a  third  person,  for  which 
they  executed  their  joint  and  several  prom- 
issory note,  a  brother  of  the  husband  sign- 
ing the  same  as  surety.  According  to  the 
facts  as  found  by  the  juiy,  the  husband,  prior 
to  the  giving  of  this  note,  had  used  his  wife's 
money  in  the  purchase  of  certain  land,  taking 
the  title  thereto  to  hims^f.  In  order  to  in- 
demnify bis  brother  by  reason  of  the  latter's 
suretyship  upon  the  above-mentioned  note,  the 
husband  executed  to  him  a  deed  to  the  land  so 
purchased,  the  grantee  accepting  the  deed 
with  knowledge  of  the  fact  that  the  land 
therein  described  had  been  paid  for  with  the 
wife's  moiney.  The  case— it  being  a  petition 
by  the  wife  for  the  cancellation  of  this  latter 
deed— was  submitted  to  the  Jury  upon  special 
questions;  and,  although  the  petition  distinct- 
ly alleges  that  the  deed  from  the  husband  to 
his  brother  was  made  without  plaintiff's, con- 
sent, there  was  no  finding  by  the  jury  as  to 
this  particular  matter.  The  answer,  however, 
joined  no  issue  with  her  upon  this  question; 
the  husband  averriug  that  he  bought  and  paid 
for  the  land  with  his  own  money,  and  the 
brother  alleging  that  he  took  the  deed  in  good 
faith,  and  without  any  notice  or  knowledge 


of  the  wife's  equity.  The  case,  therefore, 
stands  as  if  the  teed  v^as  taken  without  the 
wife's  consent,  and  the  naked  question  pre- 
sented is:  Can  a  husband,  without  his  wife's 
consent,  convey  land  thus  belonging  to  her  to 
a  third  person,  even  for  the  purpose  of  secur- 
ing her  own  debt,  or  indemnltying  one  who 
stands  surety  for  her,  when  such  person  has 
knowledge  as  to  the  true  ownership  of  the 
land?  We  think  not  If  the  legal  title  had 
been  in  the  wlfew  it  could  not  be  pretended 
that  any  conveyance  by  the  husband— no 
matter  for  what  purpose  executed— would 
pass  the  tittle  out  of  her;  and  certainly  he  has 
no  more  authority  to  attempt  to  dispose  of 
her  perfect  equity  in  the  land,  wltbout  her  ex- 
press consent,  by  a  conreyance  of  the  legal 
title  held  in  his  name  to  one  fully  informed 
as  to  the  wife's  equity.  The  act  of  the  hus- 
band in  conveying  would  be  as  nugatoiy  in  the 
one  instance  as  in  the  other,  so  far  as  she 
was  concerned.   Judgment  affirmed. 


ATKINSON,  J., 
not  presiding. 


pioTidentiaily  absent,  and 


(98  Oa.  40S} 


McMillan  v.  allen. 

(Supreme  Court  of  Georgia.     May  11,  189«.)   i 

Akbitration— Dblivbrt  and  Kotigsov  Awabu^ 
Courts— J traisDiCTiON  to  Rbndbr  Judgment  on 
AWARD— Sbttino  Abidb  Award— Ingompbtbnot 
ov  Umfibb. 

L  Where  a  controversy  not  pending  hi  any 
court  is  by  tb^  parties  thereto  ref  ewed  to  arW- 
tr&tion,— It  being  stipulated  in  the  submission 
that  the  two  arbitrators  chosen  \ij  the  respec- 
tive parties  should,  in  conjunction  with  an  um- 
pire to  be  selected  by  them,  determine  the  mat- 
ters submitted,  and  return  their  award  to  the 
superior  court  of  a  given  county,  of  which  court 
the  award  so  returned  should  be  made  the  judg- 
ment,^and  where  it  appeared  that  the  party 
against  whom  the  award  waa  rendered  was  not 
served  with  notice  of  its  rendition^  but  It  was 
nevertheless,  at  the  first  term,  without  excep- 
tion tha<eto,  made  the  judgment  of  such  comt, 
and  thereafter  the  court  set  aside  this  judg- 
ment, reopening  it  for  the  purpose  of  hearing 
and  determining  the  sufBdency  of  exceptions 
filed  by  the  person  dissatisfied  with  the  award, 
inasmuch  as  that  court  did,  this  court,  in  deal- 
hog  with  such  ezoeptions,  will  treat  them  aa  hav^ 
ing  been  filed  in  due  time;  and,  the  party  ex- 
cepting having  been  fully  heard  upon  the  excep- 
tions tiled  by  her,  the  omission  to  give  her  no- 
tice of  the  rendition  of  the  award  waa  imma- 
terial. 

2.  In  case  of  such  a  submission,  the  agree- 
ment of  the  parties  will  control  as  to  the  court 
to  which  the  award  shall  be  returned;  and  if 
in  fact  the  losing  party  do  not  reside  in  the 
county  to  the  supenor  court  of  which  it  is,  un- 
der the  agreement,  made  returnable,  sudi  party 
will  be  held  to  admit  a  residence  ii\  such  coun- 
ty, in  so  far  as  may  be  necessary  to  uphold,  aa 
between  the  parties  themselves,  the  jurisdic- 
tion of  such  court  to  make  such  award  its  judg- 
ment. 

8.  Exceptions  to  an  award,  upon  the  ground 
that  the  umpire  chosen  under  such  a  submis- 
sion was  incompetent  "because  his  hearing  was 
very  bad  and  defective,  and  in  all  probability 
he  aid  not  hear  the  evidence  so.  clearly  and  dis- 
tinctly as  to  fully  4xnderstand  it,"  and  upon  the 
further  ground  tiiat  "said  umpire  was  brought 
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to  the  place  of  arbitration  as  a  witness  for  the 
[adverse  party],  which  was  unknown  to  the" 
exceptor  or  her  connsel,  are#ach  without  mer- 
ity—the  former,  because  it  does  not  present  a 
matter  issuable  either  In  law  or  fact;  the  lat- 
ter, because  it  does  not  allege  either  bias  or  un- 
fairness in  the  person  selected  as  an  umpire. 

4.  An  exception  to  an  award  upon  the  ground 
that  it  was  aeliyered  to  the  court  by  a  person 
other  than  one  of  the  arbitrators  was  without 
merit;  it  appearing  that  the  return  of  the  ar^ 
bitrators  was  regular,  and  it  not  appearing 
that,  in  the  physical  act  of  transmission,  any- 
thing occurred  which  would  cast  suspicion  upon 
the  paper  actually  received  by  the  court 

5.  The  mere  fact  that  an  arbitration  was  held 
and  the  award  rendered  in  one  county  does  not 
prevent  the  award  from  being  made  the  judg- 
ment of  the  court  in  another  county,  when  the 
parties,  in  the  submission,  so  agree. 

6.  In  the  present  case  tne  exception  that  the 
award  was  contrary  to  law  and  contrary  to  evi- 
dence is  without  merit. 

(Syllabus  by  the  Court.) 

Error  from  cmperior  court.  White  comity; 
M.  G.  Boyd,  Judge  pro  hac 

Exceptions  filed  by  A.  G.  McBlUlan  to  an 
award  against  her  in  favor  of  A.  B.  Allen 
were  dismissed,  and  exceptant  brings  error. 
Affirmed. 

The  following  is  the  official  report: 
In  White  county  an  agreement  was  en- 
tered into  between  Mrs.  A.  C  McMillan  and 
A.  B.  Allen  for  .the  submission  to  arbitra- 
ment of  a  dispute  between  them  as  to  the 
location  of  a  land  line  in  that  county.  This 
agreement  recites  that  for  the  purpose  of  set- 
tling all  disputes  as  to  the  true  line,  and  to 
avoid  lawsuits  and  expenses,  it  is  mutually 
a^rreed  to  submit  all  the  matters  in  question 
"^0  the  arbitrament  and  award  of  M.  T. 
Perkins,  chosen  by  Adallne  0.  McMillan,  and 
Green  B.  Holcombe,  chosen  by  said  Allen, 
and  an  umpire  chosen  by  said  arbitrators," 
and  that  the  award,  when  made  hy  said  ar- 
bitrators, shall  be  returned  to  the  next  April 
term  of  White  superior  court,  and  then  and 
there  be  made  the  judgment  of  said  court 
The  two  arbitrators  named  chose  Fred.  Dover 
as  third  person,  and  the  three  took  an  oath  to 
**well  and  truly  arbitrate  the  within  matter 
submitted  to  us,  and  a  true  award  make,  ac- 
cording to  the  law  and  evidence  submitted  to 
us,  without  favor  or  affection  to  either  party." 
Tbey  made  an  award  in  favor  of  Allen,  and 
the  same  was  at  the  April  term,  1892,  of 
White  superior  court,  on  motion  of  Allen's 
attorney,  made  the  Judgment  of  the  court, 
and  the  proceedings  ordered  to  be  entered 
on  the  minutes.  Exceptions  to  the  award, 
in  behalf  of  Mrs.  McMillan,  were  filed,  on 
the  following  grounds:  (1,  2)  The  award  is 
contrary  to  law  and  evidence;  (3)  Dover, 
chosen  as  umpire  by  the  arbitrators,  was  in- 
competent to  discharge  his  duties  and  do  jus- 
tice in  the  case,  because  his  hearing  was  very 
bad  and  Imperfect,  and  in  all  probability  he 
did  not  hear  the  evidence  so  clearly  and  dis- 
tinctly as  to  fully  understand  it;  (4)  said 
umpire  was  brought  to  the  place  of  arbitra- 
tion as  a  witness  for  Allen,  which  was  un- 
known to  Mrs.  McMillan,  her  a^ent  or  attor^ 


ney,  or  to  the  other  arbitrators;  (5)  the  award 
was  not  returned  to  court  by  any  of  the  ar- 
bitrators, but  was  given  to  Elbert  Allen,  who 
brought  it  to  court;  (6)  the  arbitration  was 
had  in  Habersham  county,  and  the  award 
rendered  in  that  county;  (7)  Mrs.  McMillan 
being  a  resident  of  Habersham  county,  the 
award  should  have  been  returned  to  the  sn« 
perior  court  of  that  county;  (8)  the  superior 
court  of  White  county  has  no  jurisdlctioa  to 
make  the  award  its  judgment;  (9)  the  arbi- 
trators failed  to  serve  Mrs.  McMillan  with  a 
copy  of  the  award.  At  the  October  term, 
X893,  on  motion  of  counsel  for  Mrs.  McMillan, 
a  rule  was  granted  that  the  attortiey  f6r  Al* 
len  show  cause  why  the  judgment  making 
the  award  the  judgment  of  the  court  should 
not  be  set  aside  on  the  following  grounds:  (1) 
The  trial  was  had  and  the  award  rendered  in 
Habersham  county;  (2)  Mrs.  McMillan  had 
no  notice  of  the  return  of  the  award,  and  of 
its  being  made  the  judgment  of  the  court, 
said  court  not  being  the  proper  court  to  which 
the  award  should  have  been  returned;  (3)  the 
award  having  been  rendered  in  Habersham 
county,  where  Mrs.  McMillan  resided,  it 
should  have  been  returned  to  Habersham  su- 
perior court  For  answw  the  respondent  in 
the  rule  showed:  (1)  The  partiel  agreed,  in 
writing,  at  the  time  of  the  trial  which  re- 
sulted in  the  award,  that  it  should  be  en- 
tered on  the  minutes  of  White  superior  court, 
and  made  its  judgment;  (2)  no  ol^Jection  was 
made  to  the  award  at  the  first  term  at  which 
it  was  made  the  judgment  of  the  court;  (3)  the 
award  was  made,  returned,  and  made  the 
judgment  of  the  court,  according  to  law  and 
agreement  On  hearing  the  rule  the  court 
ordered  that  the  judgment  theretofore  ren- 
dered be  vacated,  and  that  Mrs.  McMillan  be 
heard  on  her  exceptions  to  the  award.  To 
this  order  Allen  excepted  pendente  lite.  On 
demurrer  to  the  exceptions  to  the  award,  the 
court  ruled  that  they  were  insufficiait  in  law, 
and  dismissed  them.  Thereupon  counsel  for 
Mrs.  McMillan  moved  that  the  award  and  its 
entry  on  the  minutes  be  vacated,  and  the  mo- 
tion was  overruled.  To  both  of  these  rulings 
she  excepted^  The  grounds  of  the  motion  last 
mentioned  are  (1)  that  the  award  was  not  on 
the  submission  of  any  suit  <Hr  controversy 
pending  in  court;  (2)  that  it  was  not  on  a 
submission  to  three  arbitrators;  (3)  that  no 
copy  of  the  award  was  served  on  Mrs.  McMil- 
lan by  either  of  the  arbitrators  or  the  umpire 
before  the  award  was  entered  on  the  minutes; 
(4)  that  the  award  should  not  be  entered  on 
the  minutes  of  White  superior  court,  because 
the  arbitration  was  had  and  the  award  made 
In  Habersham  county,  where  Mrs.  McMillan 
resided  at  the  time  of  the  arbitration  and 
award,  and  at  the  time  of  the  filing  and  entry 
on  the  minutes. 

W.  T.  Crane,  H.  H.  Peny,  and  J.  J.  Bow- 
den,  for  plaintiff  in  error.  J.  W.  H.  Un- 
derwood and  H.  H.  Dean,  for  defendant  In 

error. 
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ATKINSON,  J.  L  The  official  report  states 
the  facts.  The  object  designed  to  be  accom- 
plished by  section  4242  of  the  Code,  in  requir- 
ing that  copies  of  awards  shall  be  furnished 
to  each  of  the  parties  by  the  arbitzators,  is  to 
enable  the  parties.  If  for  any  reason  dissat- 
isfied with  the  award,  to  move  promptly  in 
the  matter  of  attaddng  it  and  causing  it  to 
be  set  aside.  In  the  present  case,  although 
it  is  alleged  ss  one  of  the  grounds  of  excep- 
tion to  the  award  that  the  losing  party  was 
not  served  with  a  copy  by  the  board  of  ar* 
bitratorsi  yet  inasmuch  as  exceptions  were 
filed  by  her,  and  these  exceptions  were  not 
in  t&ct  disallowed  by  the  court  upon  the 
ground  that  they  were  not  filed  in  time,  the 
mere  failure  to  serve  her  with  a  copy  of  the 
award  did  not  in  any  manner  prejudice  her 
rights;  and  for  this  reason,  where  the  court 
in  fact  considered  her  exceptions  to  the  award 
upon  their  merits,  the  fact  that  she  was  not 
served  with  a  copy  of  the  award  by  the  board 
of  arbitrators  is  no  good  ground  for  setting 
aside  the  award,  provided  it  were  otherwise 
legal. 

2.  In  the  present  case  the  submission  itself, 
signed  by  each  of  the  parties,  provided  that 
the  award  should  be  made  returnable  to  the 
next  term  of  White  superior  court,  and  should 
then  be  made  the  Judgment  of  said  court  We 
Imow  of  no  reason  why  the  parties,  as  be- 
tween themselves,  could  not  make  such  an 
agreement.  If  in  fact  the  losing  party  did 
not  reside  in  the  county  to  which  it  wzb 
agreed  the  award  shotild  be  made  returnable, 
the  agreement  itself,  that  such  a  Judgment 
might  be  entered  in  that  county,  would  amount 
to  an  admission  of  a  residence  therein;  at 
least,  in  so  far  as  that  fact  might  be  neces- 
sary, as  between  the  parties  themselves,  to 
uphold  the  Jurisdiction  of  the  court  to  make 
such  award  its  Judgment  We  are  not  now 
dealing  with  the  question  as  to  whether  such 
a  Judgment  would  be  good  as  against  a  per- 
son not  a  party  to  the  agreement;  but  where 
the  parties  themselves  resolve  any  doubt  as  to 
the  Jurisdiction  of  a  particular  court  over 
their  persons,  by  an  agreement,  solemnly  en- 
tered into,  that  such  a  court  might  exercise  a 
particular  Jurisdiction  over  their  persons 
with  respect  to  an  adjudication.,  upon  their 
property  rights,  we  know  of  no  reason  why. 
If  the  court  have  general  Jurisdiction  of  the 
subject-matter,  its  Judgment,  as  affecting  the 
interests  of  the  persons  so  submitting  them- 
selves to  its  Jurisdiction,  would  not  be  a  valid 
and  binding  Judgment  Our  Code,  i  3460,  pro- 
vides that  the  question  of  Jurisdiction,  so  far 
as  the  rights  of  the  parties  are  concerned,  may 
be  waived,  but  not  so  as  to  prejudice  third 
persons.  The  exceptions  to  the  award,  in  so 
far  as  the  same  is  assailed  upon  the  ground 
that  it  was  made  returnable  to  a  county  other 
than  that  of  the  actual  residence  of  the  party 
complaining,  were,  in  view  of  the  admission 
implied  from  the  agreement,  without  merit 

Those  exceptions  which  attack  the  award 
of  the  arbitrators  upon  the  ground  of  incom- 


petency, and  the  suggestion  of  bias,  upon  the 
part  of  one  of  the  arbitrators,  were  equally 
without  merit  There  Is  no  suggestion  that 
the  physical  infirmity  from  which  it  was  alleg- 
ed that  th^  arbitrator  attacked  was  a  sufferer 
was  not  well  known  to  the  party  complaining 
at  the  time  of  the  hearing,  nor  does  it  appear 
that  any  objection  was  made  to  him  upon  that 
ground.  But,  without  reference  to  this  knowl-. 
edge,  it  was  not  alleged  that  he  was  in  fact 
sp  very  deaf  as  to  be  unable  to  hear,  nor  is  it 
alleged  that  he  did  not  hear,  the  evidence. 
The  most  that  was  said  of  him  was  that 
there  was  a  probability  that  he  did  not  hear 
the  evidence  clearly  and  distinctly,  so  as  to 
fully  understand  it  Having  been  chosen  as 
an  arbltratpr,  and  having  presided  upon  the 
trial,  the  presumption  is  contrary  to  the  ex- 
ception; and,  where  objection  is  made  by 
which  It  is  designed  to  overcome  this  presump- 
tion. It  is  the  duty  of  the  party  making  the 
exception  to  present  squarely  the  issue  of  fact, 
as  to  whether  or  not  the  arbitrator  in  fact 
heard  the  testimony,  and  likewise  the  issue  of 
law,  as  to  whether  or  not  he  was  in  fact  in- 
competent 

The  other  exception  to  the  arbitrator,  upon 
the  ground  that  he  was  brought  to  the  scene 
of  the  arbitration  by  the  adverse  party,  and  as 
his  witness,  even  if  well  founded  in  fact,  af- 
fords no  sufficient  reason  for  vacating  the 
award.  Our  Code  provides  that  an  award 
which  was  the  result  of  accident  or  mistake 
or  fraud  of  some  one  or  all  of  the  arbitrators 
or  parties,  or  is  otherwise  illegal,  may  be 
vacated  and  set  aside.  The  fact  that  one  is 
a  witness  hi  a  cause,  and  has  been  brought 
to  the  scene  of  the  trial  by  one  of  the  parties, 
is  consistent  with  periTect  freedom  from  bias 
or  partisanship,  such  as  would  tend  to  render 
illegal  an  award  subsequently  rendered  by 
him  when  chosen  as  an  arbitrator.  In  order 
to  make  this  a  ground  of  exception  which 
win  prevail  against  an  award,  it  is  essential 
that  the  facts  relied  upon  to  set  aside  the 
award  by  the  impeachment  of  an  arbitrator 
should  show  either  affirmative  fraud,  miscon- 
duct bias,  prejudice,  or  partisanship,  such  as 
would  render  one  disqualified  to  preside  as 
Judge  or  Juror  In  the  trial  of  the  questions  of 
law  and  fact  at  issue.  Upon  the  trial  of  any 
civil  case  in  any  court  in  this  state,  a  person 
Is  not  necessarily  disqualified  as  a  Juror  be- 
cause he  may  know  some  facts  material  to  be 
proven  by  him  as  a  witness  for  one  of  the 
parties  to  the  controversy.  Knowledge  of  a 
material  tsLCt  favorable  to  one  side  is  one 
thing.  Bias  and  prejudice  In  favor  of  that 
party  is  entirely  a  different  thing.  We  thinic, 
therefore,  these  exceptions  were  without  mer- 
it 

Exception  was  taken  to  this  award  upon  the 
further  ground  that  it  was  delivered  to  the 
court  by  a  person  other  than  one  of  the  arbi- 
trators. We  do  not  think  this  a  meritorious 
exception.  The  persons  chosen  as  arbitrators 
determined  the  cause  in  accordance  with  the 
articles  of  submission,  readied  their  conclu- 
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slon,  reduced  it  to  writing,  and  signed  the 
award.  We  know  of  no  proTlsion  of  law 
whlcli  requires  that  the  arbitrators,  or  any  one 
of  them,  shall,  in  person,  deliver  the  award 
to  the  court  We  know  of  no  reason  why, 
haying  fully  completed  all  their  duties  in  the 
arbitration  of  the  controversy  submitted  to 
them,  they  may  not  make  return  of  their  act- 
ings and  doings  in  the  premises,  and  cause 
the  mere  physical  act  oi  transmission  of  their 
report  to  the  court  to  be  accomplished  by  the 
hand  of  a  third  person;  and,  where  there  is 
no  suggestion  that  such  third  person  did  not 
in  fact  transmit  and  deliver  to  the  court  the 
identical  award  intrusted  to  him  by  the  ar- 
bitrators, the  fact  that  the  award  was  de- 
livered to  the  court  by  the  hand  of  a  third  per- 
son affords  no  reason  for  vacating  or  setting 
it  aside.  The  parties  in  the  present  case 
solemnly  agreed  in  writing  that  the  matter  in 
controversy  between  them  should  be  submitted 
to  arbitration.  There  was  no  agreement  in 
the  submission  bb  to  the  place  at  which  the 
arbitration  should  be  held«  There  was  an 
agreement  that  the  award  of  the  arbitrators 
should  be  returned  to,  and  made  the  judgment 
of,  the  superior  court  ot  a  particular  county. 
It  was  excepted  that  the  arbitration  was  held 
and  the  award  rendered  in  a  county  other 
than  that  to  which  it  was  made  returnable 
by  the  agreement  of  the  parties.  Although 
both  of  the  parties  were  present  at  the  arbi- 
tration, no  objection  was  made  at  the  time  to 
the  place  of  the  hearing;  and  we  know  of  no 
reason  why  the  award  should  be  vacated  and 
set  aside  because  the  arbitration  was  held  In 
one  county,  and  the  award  made  returnable  to 
the  superior  court  of  another  county,  where 
neither  of  the  parties  made  objection. 

Other  than  as  above  indicated,  the  excep- 
tions of  law  filed  to  the  award  were  without 
sufficient  merit  to  justify  further  discussion. 
Upon  looldng  through  the  record  in  the  case, 
and  upon  a  careful  consideration  of  the  evi- 
dence which  was  submitted  in  favor  of  the 
plaintiff  in  error  along  with  her  exceptions  to 
the  award  rendered  by  the  arbitrators,  we 
think  the  court  committed  no  error  In  sus- 
taining a  demurrer  to  the  sufficiency  of  the 
exceptions,  committed  no  error  in  overruling 
a  motion  to  vacate  the  award,  and  committed 
no  error  in  sustaining  the  award,  and  con- 
firming it  as  the  judgment  of  the  court 
Judgment  affirmed. 


(98  Ga.  402) 

WBST  et  at  v.  BEBB7. 
(Supreme  Court  of  Gecwgia.     May  11,  1886.) ) 

MaNOXMUS— BvinsifOV— CiTIBS— SsRVtOBS  o» 
MaTOR — COMPB  NS  ATION. 

1.  Where  an  application  for  a  mandamnst  in- 
volving disputed  questions  both  of  law  and  fact, 
was  by  consent  of  parties  on  its  final  trial  be- 
fore the  judge  without  the  intervention  of  a 
jury,  it  is  not  cause  for  reversal  that  he  con- 
sidered as  evidence  the  answer  of  the  respon- 
dent, though  not  sworn  to,  the  bill  of  exceptions 
reciting  that  the  evidence  for  the  defendant 


was  "the  answer  filed  by  the  defendant,  a  copy 
of  which  is  in  the  recoid,  and  k  referred  to."^ 

2.  The  mayor  of  a  town,  the  diarter  of  whidi 
forbids  that  he  shall  "be  interested  directly  or 
indirectly  in  any  contract,  office,  or  appoint- 
ment in  said  town,"  cannot  lawfully  charge  the 
municipality  fees  for  services  readerM  by  hint 
as  an  attorney  at  law  in  oases  before  the  courts 
to  which  the  municipal  corporation  is  a  party; 
and  it  is  entirely  immaterial  whether  the  serv- 
ices are  rendered  under  an  express  or  an  im- 
plied contract  to  pay  for  the  same. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Habenbam  coua- 
ty;  John  J.  Klmsey.  Jiidge. 

Application  of  B.  P.  West  St  Oo.  for  man- 
damus against  W.  W.  Berry,  treasurer  of  the 
tovm  of  cnaxksville.  Plaintiffs  bring  error, 
Afilnned. 

J.  C  Edwards,  for  plaintiffs  in  error.  O.  H. 
Sutton,  for  defendant  in  error. 

SIMMONS,  0.  J.  1.  West  &  O).  appUed  for 
a  mandamus  against  the  treasurer  of  the  town 
of  Clarksville  to  compel  him  to  pay  an  order 
of  the  town  council  for  a  certain  sum  of 
money,  which  the  treasurer  refused  to  pay. 
The  case  was,  by  consent  of  the  parties,  heard 
and  determined  by  the  judge  without  the  in- 
tervention of  a  jury,  upon  the  petition  of 
West  &  Co.  and  the  answer  of  the  treasurer. 
The  court  refused  a  mandamus,  and  the  plain- 
tiffs excepted.  It  was  argued  here  that,  the 
answer  of  the  treasurer  not  being  sworn  to, 
it  could  not  be  considered  as  evidence,  and, 
there  being  no  other  evidence  introduced  on 
the  part  of  the  treasurer,  there  was  nothing  on 
which  to  predicate  the  judgment  refusing  a 
mandamus.  The  bill  of  exceptions  recites  that 
**the  evidence  for  the  defendant  was  as  fol- 
lows, to  wit,  the  answer  ffied  by  the  defend- 
ant, a  copy  of  which  is  in  the  record,  and  is 
referred  to."  The  parties  having  agreed  that 
the  judge  should  hear  and  determine  the  case 
without  a  jury,  and  that  the  answer  of  the 
defendant  might  be  used  as  evidence,  although 
not  sworn  to,  it  was  too  late,  after  the  case 
came  to  this  court,  to  object  that  the  answer 
was  not  sworn  to.  That  objection  should 
have  been  made  before  the  trial  judge. 

2.  The  petition  for  mandamus  showed  that 
the  town  council  of  Clarksville  issued  an  order 
in  favor  of  J.  0.  Edwards,  which  order  was 
transferred  to  the  plaintiffs,  and  that  the 
town  treasurer  had  refused  to  pay  the  order. 
The  answer  of  the  treasurer  set  up  that  J.  G. 
Edwards  was  mayor  of  the  town,  and  an  at- 
torney at  law,  and  that  the  order  was  issued 
to  him  in  payment  for  services  rendered  the 
town  as  an  attorney  at  law  during  the  time  he 
was  mayor;  that  under  section  24  of  the 
charter  of  the  town  the  compensation  or  sal- 
ary of  the  mayor  is  fixed  at  $100  per  annum, 
and  he  received  this  salary  while  acting  as 
mayor;  that  under  section  12  of  the  charter 
of  the  town  "neither  the  mayor  nor  any  mem- 
ber of  council  shall  be  interested  directly  or 
indirectly  in  any  contract,  office  or  appoint- 
ment in  said  town";  and  that  by  this  section 
he  was  prohibited  txom  maldng  any  contract 
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with  the  cooBcU  of  Uie  town  whereby  he  wbs 
to  receive  any  fee  or  compensation  for  any 
legal  serviceB  he  might  render  the  town  dur- 
ing the  time  he  was  mayor,  and  the  ootmcfl 
could  not  legally  issue  him  an  order  in  pay- 
ment of  such  senices,  eyen  though  no  distinct 
contract  existed  between  them  at  the  time 
the  senrices  were  rendered.  Under  this  sec- 
tion of  the  charter  (2  Acts  1890-91,  p.  486)»  we 
think  the  court  was  right .  in  refusing  the 
mandamus.  Under  the  charter  the  mayor 
caimot  lawfully  charge  the  municipality  fees 
tojp  serrlces  rendered  by  him  as  an  attorney 
during  his  term  of  office  as  mayor,  and.it  is 
^tirely  immaterial  whether  the  senrices  are 
rendered  under  an  express  or  an  implied  con- 
tract to  pay  for  the  same.  See,  also,  on  this 
subject,  Dorsett  v.  Garrard,  86  Ga.  740,  11 
S.  B.  768.  The  town  council  therefore  could 
not  legally  issue  an  order  to  pay  for  such  serv- 
ices.   Judgment  affirmed. 


(98  Gft.  897) 

DBBBIOK  V.  SAMS  et  aL 
(Supreme  Court  of  Georgia.     Biay  4,  1890.)  >  > 

UORTOAOES  ^  DSBORlPTtON  —  PlBOL     BVIDBHOB  — 

FOBBOLOSDBB  PBOOSBDINOB^DETBirSBS^ 

CaPAOITT  TO  COKTRAOT. 

1.  Where  land  was  described  in  a  mortgage 
as  parts  of  certain  specified  lots  in  a  designated 
land  district  of  a  tAren  oounty,  'it  being  the 
land  purcfaaaed  by  J.  U  Henson  from  J.  EL  Der- 
riclc,''^  the  deBcriptioiL  as  a  whole,  was  not  so 
totally  defective  and  uncertain  as  to  render 
the  mortgage  inadmissible  In  evidence  upon  the 
trial  of  a  rule  for  its  forodosure}  and  it  was 
competent  to  Identify  by  parol  evidence  the 
land  covered  by  the  mortgage. 

2.  That  the  land  so  covered  had  been  set 
apart  to  the  widow  of  the  mortgagor  as  a  year's 
support,  over  objections  filed  by  the  mortgagee^ 
constituted  no  defense  to  the  foreclosure  of 
the  mortgage.  Upon  a  levy  of  the  mortgage  fl. 
fa,  on  the  land  in  question,  a  very  d&ferent 
qoestjon  would  arise. 

d.  In  a  mortgage  foredosore  proceeding  th^e 
was  no  error  in  refusing  to  strike  so  mudi  of 
a  plea  filed  by  the  administrator  of  the  deceas- 
ed mortgagor  as  alleged  that  the  latter,  at  the 
time  of  executing  the  mortgage,  *'was  very  old 
and  sick,  and  unable  to  sign  his  name,  •  •  • 
but  made  his  mark;  that  he  was  heavily  under 
the  influence  of  creates,  and  at  the  time  was  in 
a  comatose  state,  •  •  •  and  was  wholly  un- 
able to  make  any  sort  of  contract";  and  also 
that  the  mortgagor  was  unable  to  read  the 
contract,- that  it  was  never  read  over  to  nor  un- 
derstood by  him,  and  that  if  the  same  had  been 
read  to  him  he  could  not  have  understood  It. 

(SyUabus  by  the  Court.) 

Brror  from  superior  court,  Rabun  county; 
J.  J.  Klmsey,  Judge. 

Action  by  J.  B.  Derrick  against  A.  B.  Sams, 
administrator,  and  others.  From  a  judgment 
for  defendants,  plaintiff  brings  error.  Re- 
versed. 

R.  E.  A«  Hamby  and  W.  S.  Paris,  for  plain- 
tiff IfL  error.  W.  T.  Crane,  for  defendants  In 
*irror. 

SIMMONS,  C.  J.  1.  Derrick  sought  to  fore- 
close certain  mortgages  purporting  to  have 
been  given  by  Sams,  and  the  administrator 


of  Sams  flSed  a  plea  In  resistance  to  the  pro- 
ceeding. On  the  trial  of  the  case  the  court, 
upon  objection  by  counsel  for  the  deCendants, 
excluded  the  mortgages  on  the  ground  that 
the  description  therein  of  the  land  mortgaged 
was  insufficient,  and  refused  to  receive  parol 
evidence  offered  to  further  identify  the  land. 
Hie  description  of  the  land  was:  *Tarts  of 
lots  of  land  Noe.  22  and  88,  In  the  5th  hind 
district  of  Rabun- county,  Gku;  it  being  the 
land  purchased  by  J.  L.  Henson  of  J.  E.  Der- 
ricX**  We  do  not  tbink  this  description,  as 
a  whole,  was  so  totally  defective  and  uncer- 
tain as  to  render  the  mortgage  inadmissible 
In  evidence.  It  is  not  essential  that  thede* 
Bcription  should  completely  identify  the  land. 
A  description  should  Dot,  as  a  matter  of  law, 
be  treated  as  insufficient,  if  it  furnishes  the 
means  of  identiflcation.  The  description 
above  quoted  does  this.  It  gives  the  state, 
county,  and  district  \n  which  the  land  is  sit-, 
uated,  and  the  numbers  of  the  lots,  and  says 
that  it  is  *nhe  land  purchased  by  J.  L.  Hoi- 
Bon  of  J.  E.  Derrick.**  By  the  aid  of  the  parol 
testimony  offered  by  the  idalntlff,  the  land 
oonld  easily  have  been  identified,  and  Its 
boundaries  ascertained,  so  that  the  Judgment 
of  foreclosure  might  fully  describe  it  The  do- 
sorlptlon  being  ambiguous  without  the  aid  of 
such  testimony,  the  testimony  offered  was 
clearly  admissible  to  explain  the  ambiguity. 
See  Shore  v.  Miller,  80  Qa.  03,  4  &  B.  561, 
where  the  description  wnk  similar  to  the  ooe 
in  question  here.  See,  also,  Jennings  v. 
Bank,  74  Ga.  787,  788,  and  cases  cited;  Par- 
ler  V.  Johnson,  81  Ga.  255,  7  S.  E.  317;  Wig- 
gins V.  Gillette,  83  Ga.  28, 19  S.  E.  86;  Broach 
V.  0*Nea],  94  Ga.  475  (3),  20  S.  B.  X13. 

2.  One  of  the  defenses  set  up  by  the  admin- 
istrator was  that  the  land  in  question  had 
been  set  apart  by  the  court  of  ordinary  as  a 
12-months  support  for  the  widow  and  chil- 
dren of  the  intestate,  over  objections  filed  by 
the  mortgagee,  and  that  the  mortgagee  was 
thereby  concluded,  and  his  right  to  foreclose 
the  mortgages  barred  This  plea  was  demur- 
red to,  and  the  demurrer  overruled.  We . 
think  the  demurrer  should  have  been  sus- 
tained. The  fact  that  the  plaintiff  appeared 
In  the  court  of  ordinary,  and  objected  to  the 
setting  apart  of  the  land  as  a  year's  support, 
does  not  estop  him  from  obtaining  a  Judg- 
ment against  the  estate  of  the  mortgagee,  or 
against  the  hind.  '  He  had  a  lien  on  the  iftn<i, 
and  was  entitled  to  a  judgment  aetting  up 
that  lien.  If  he  should  undertake  to  enforce 
the  Judgment  by  levying  upon  the  land,  he 
might  then  be  met  by  the  Judgment  of  the 
ordinary  setting  apart  the  land  as  a  year's 
support 

3.  Another  of  the  pleas  ffied  by  the  admin- 
istrator alleged  that  the  intestate  at  the  time 
of  executing  the  mortgages  "was  very  old 
and  sick,  and  unable  to  sign  his  name, 
*  *  *  but  made  his  mark;  that  he  was  heav- 
ily under  the  Influence  of  opiates,  and  at  the 
time  was  in  a  comatose  state,  *  •  •  and 
was  wholly  unabte  to  make  any  sort  of  con- 
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tract";  also,  that  the  mortgagor  was  unable 
to  read  the  contract,  that  it  waa  never  read 
over  to  nor  understood  by  him,  and  that  if  the 
same  had  been  read  to  him  he  could  not  have 
understood  it  We  think  It  was  clearly  not 
error  to  refuse  to  strike  this  plea.  If  the  al- 
legations contained  therein  are  true,  no  court 
would  hold  that  the  mortgages  were  yalid 
contracts.   Judgment  reversed. 


(96  Ga.  418) 

PRATER  V.  BENNETT. 
(Supreme  Court  of  Georgia.     May  11,  1896.) 

Bill  for  Rbformation— Whbn  Maintainablb— 

MULTIPABIOCSNBSS— FaBTIBS— DBMUBRBR. 

LThe  plaintiff*8  declaration  showing  that 
■he  and  a  deceaaed  person  had  been  common 
owners  of  a  described  tract  of  land,  and  that, 
while  the  latter  was  in  life,  one  of  the  defend- 
ants, by  fraudulently  causing  a  misdescription 
to  be  inserted  in  a  deed  to  himself  from  the  de« 
ceased,  oonveying  a  portion  of  the  land,  had  ac- 
quired possession  of,  and  color  of  title  to,  more 
land  than  he  really  bought,  and  in  consequence 
was  holding  adversely  to  the  plaintiff  land  of 
which  she  owned  an  undivided  half,  the  ac- 
tion was  maintainable  for  the  purpose  of  hav- 
ing the  above-mentioned  deed  reformed,  and  for 
other  approoriate  relief  therewith  connected; 
and  the  legaJ  representative  of  the  deceased  co- 
tenant  of  the  plaintifl  was  a  proper  party  de- 
fendant to  the  case. 

2.  Such  a  declaration  waa  good,  against  a  de- 
murrer alleging  that  the  plaintiff  **set  forth  no 
facts  which  would  show  title  in  her  in  or  to  the 
property  sued  for,  or  any  part  thereof.** 

8.  The  action  was  not  rendered  multifarious 
because  the  declaration  alleged,  and  sought  to 
recover  damages  for,  trenrauises  conunitted  by 
the  defendant  first  referred  to,  upon  other  lands 
owned  in  common  by  the  plaintiff  and  the  es- 
tate of  the  deceased,  not  covered  by  the  deed 
above  mentioned. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Hall  county; 
John  J.  Kimsey,  Judge. 

Action  by  Harriet  C.  Bennett  against  Shel- 
ton  L.  Prater  and  another  for  the  reforma- 
tion of  a  deed.  From  a  Judgment  for  plain- 
tiff, defendant  Prater  brings  error.   Affirmed. 

The  following  is  the  official  report: 
The  petition  of  Harriet  C  Bennett  against 
Shelton  L.  Prater  and  Mrs.  A.  C  Scales,  as 
executrix  of  James  A.  Findley,  was  demurred 
to  by  Prater.  The  demurrer  was  overruled, 
and  he  excepted.  The  petition  alleges  that, 
while  plaintiff  and  James  A.  Findley  were 
common  owners  of  about  GO  acres  of  land  de- 
scribed, Findley  made  a  deed  conveying  to 
Prater  19  acres  thereof,  at  $7.50  per  acre; 
that  when  Prater  came  to  take  a  deed  he 
fraudulentiy  represented  to  the  maker  that  he 
had  measured  the  land,  and  that  a  piece  of 
land  on  the  end  fronting  4  acres  on  the  road 
would  just  make  20  acres  (be  at  that  time 
.owning  1  acre  on  the  road,  included  in  said 
boundary),  not  giving  the  distance,  in  acres  or 
otherwise,  from  the  road  back  to  the  line, 
and  Findley,  relying  on  the  honesty  and  in- 
tegrity of  Prater,  made  him  a  deed  describ- 
ing the  land  as  Prater  had  said  would  con- 
vey to  him  the  amount  he  had  bought,  when 


in  £act  said  deed,  by  iti  description,  corers 
and  contains  32.32  acres,  while  it  was  in- 
tended to  convey  and  contain  only  19  acres.' 
The  petition  then  sets  forth  a  description  of 
said  32.32  acres,  and  alleges  that  Prater  has 
taken  exclusive  possession  of  tiie  same,  has  it 
under  fence,  claims  to  own  it  in  severalty,  and 
has  excluded  and  ousted  plaintiff,  and  refuses 
to  allow  her  to  participate  in  the  possession,  or 
to  account  to  h^  for  any  of  the  rents  and 
profits  of  the  same  which  he  has  received  for 
the  last  four  years.  She  is  the  owner  of  one 
undivided  half  of  said  land,  and  is  entiUed 
to  a  Joint  possession  of  the  same,  and  to  half 
the  rents  and  profits  thereof.  Prater  is  enti- 
tied  to  one  undivided  half  Interest  to  the  19 
acres  he  purchased  from  Findley,  and  the  es- 
tate of  Findley  Is  entitied  to  one  undivided 
half  interest  in  the  excess  of  said  tract  that 
Prater  is  claiming  over  and  above  the  19 
acres  he  purchased  from  Findley.  For  each 
of  the  last  four  years.  Prater  has  willfully, 
recklessly,  and  without  authority,  entered  up- 
on the  other  part  of  said  tract  of  land,  be- 
longing to  petitioner  and  the  estate  of  Find- 
ley, and  has  cut  and  carried  away  therefrom 
large  quantities  of  timber,  of  the  value  of 
$100.  The  prayers  are  that  the  deed  from 
Findley  to  Prater  be  reformed  and  corrected 
in  its  description  so  as  to  convey  to  him  the 
amount  of  land  intended;  that  pUUntiff  be 
decreed  to  own  an  undivided  half  interest  in 
the  land  now  claimed  by  Prater,  except  the 
one  acre  mentioned,  and  that  it  be  settled  as 
to  whom  the  other  half  interest  in  the  excess 
now  claimed  by  him,  over  and  above  what  he 
purchased,  belongs;  that  he  be  required  to 
pay  her  the  worth  of  half  of  the  rents  and 
profits  of  'said  piece  of  land  for  the  last  four 
years,  and  such  amount  as  may  be  shown  to 
be  equitably  due  her  for  the  trespass  and 
damage  done  by  him  to  her  other  land;  and 
for  general  relief.  The  grounds  of  demurrer 
are:  (1)  That  plaintiff  sets  forth  no  facu 
which  would  show  tiUe  in  her  to  the  prt^)er- 
ty  sued  for,  or  any  part  of  it  (2)  That  she 
sets  out  no  cause  of  action.  (3)  That  she 
shows  no  interest  in  the  question  of  the  mis- 
take or  fraud  alleged  in  the  conveyance  from 
Findley  to  Prater,  and  no  right  to  have  the 
deed  reformed.  (4)  The  petition  is  mtiitifaH. 
ous,  in  joinhig  with  a  suit  to  recover  one 
piece  of  land  an  action  to  recover  damage* 
for  trespass  on  another  piece;  and  (5)  In 
seeking  to  join  in  this  action  the  executrix 
of  Findley,  his  estate  having  no  interest  In 
any  controversy  shown  in  the  petition  be- 
tween plaintiff  and  defendant 

Perry  &  Gralg,  for  pUiintiff  in  error.  J.  IL 
Towery  and  W.  F.  Findley,  for  def^idant  in 
error. 

LUMPKIN,  J.  The  petition  of  Harriet  C 
Bennett  against  Prater  and  the  executrix  of 
Findley  was  demurred  to  by  Prater,  The  de- 
murrer was  overroled,  and  he  excepted.  Ths 
substance  of  the  petition  and  of  the  demurrer 
appears  in  the  official  report 
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1.  Tbe  facts  are  somewhat  complicated,  but 
we  are  anable  to  perceive  liow  tlie  plaintiff 
could  obtain  the  full  relief  to  which  she  was 
entitled  without  a  reformation  of  the  deed 
which  Findley,  her  deceased  co-tenant,  had 
made  to  Prater.  It  is  true,  she  was  not  a 
party  to  the  deed;  but  a  direct  injury  result- 
ed to  her  from  the  fraud  practiced  upon 
Findley  by  Prater,  and  she  cquld  not  well  rid 
herself  of  the  consequences  of  this  fraud  un- 
til that  deed  was  made  to  speak  the  truth. 
This  could  not  be. done  without  h&ylng  Find- 
ley's  legal  representatire  before  the  court, 
and  hence  his  executrix  was  a  proper  party 
to  the  proceeding. 

2.  As  will  hare  been  obserred,  the  petition 
distinctly  alleges  that  the  plaintift  and  the 
deceased*  Findley,  had  been  common  own^n 
of  a  described  tract  of  .land,  as  to  a  part  of 
which  Prater  had  obtained  possession  and 
color  of  Utle  by  a  fraud  practiced  upon  Find- 
ley,  under  whom  he  claimed.  The  petition 
therefore  contained  enough  upon  the  subject 
of  ownership  to  withstand  a  demurrer  alleg- 
ing in  general  terms  that  the  plaintiff  had  set 
forth  "^no  facts  which  would  show  title  in  her 
in  or  to  the  property  sued  for,  or  any  part 
thereof."  The  case  does  not  fall  under  sec- 
tion 3401  of  the  Code,  which  declares  that  the 
plaintiff  in  a  statutory  action  for  the  re- 
covery of  land  shall  annex  an  abstract  of  the 
title  relied  upon. 

3.  Nor  was  the  petition  multifarious  because 
the  plaintiff  sought  thereby  to  recover  damages 
for  trespasses  committed  by  Prater  upon  oth- 
er lands  whldi  had  been  owned  in  common  by 
herself  and  Findley,  but  were  not  embraced 
In  the  deed  to  Prater  above  mentioned.  Un- 
der our  system  of  pleading,  both  equitable 
and  legal  rights  may  be  asserted  in  the  same 
proceeding.  The  superior  court  having  Juris- 
diction of  the  entire  controversy  between  the 
plaintiff  and  Prater,  and  having  before  it  the 
representative  of  the  only  other  person  inter- 
ested in  the  subject-matter  of  the  dispute,  it 
wHl  be  better  for  all'  concerned  to  hav^  the 
various  issues  in  controversy  adjusted  and 
disposed  of  by  one  trial.   Judgment  afflrmed. 


(dS  Oft.  432) 


AUTEEY  V.  CAIN. 


(Supreme  Court  of  Geofgia.    May  11,  1880.)  i 
Non— CoHsiDiRATioir— OoKSTScanoK. 

"fThe  consideration  of  the  note  sued  upon 
being  the  plaintUTs  interest,  as  an  heir  at  law 
of  her  deceased  father,  in  a  tract  of  land  con- 
stitnting  a  part  of  his  estate,  the  title  to  which 
was  Involved  in  a  "lawsuit"  when  the  note  was 
executed,— it  being  stipulated  that  if  the  entire 
tract  was  held  by  the  estate  the  note  was  to  be 
collectible  in  full,  but  if  only  a  part  of  the  land 
was  held  by  the  estate  the  note  should  be  '*col- 
leetible  only  pro  rata,"  and  the  litigatiott  having 
80  resulted  that  'the  entire  tract  was  held  by 
the  estate,"— the  defendant,  who  was  also  an 
heir  at  law  of  the  deceased,  after  receiving  the 
plaintiff's  full  share  of  the  proceeds  of  the  en- 
tire tract  realised  at  a  sale  thereof  by  the  ad- 
ministrator, was  bound  to  pay  the  whole 
amount  of  the  note,  although,  by  the  terms  of 


the  verdict  rendered  In  the  •lawsuit,"  the  ad-  • 
ministrator  was  required  to  pay  a  stated  sum 
to  the  opposite  party,  and  did  pay  the  same  out 
of  other  asseU  of  the  estate,  thus  diminishm^ 
the  distributive  shares  of  both  the  plaintiff  and 
the  defendant  In  those  assets. 
(SyUabns  by  the  Court) 

Error  from  superior  coui^  Milton  county; 
George  F.  Gober,  Judge. 

Action  by  M.  A.  Cain  against  T.  A.  Autrey. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.  Affirmed. 

T.  L.  Lewis,  for  plaintiff  In  error.  J.  P. 
Brooke,  for  defendant  in  error. 

LUMPKIN,  J.  This  was  an  action  by  Mrs. 
Cain  against  her  brother,  T.  A.  Autrey,  upon 
his  promissory  note,  payable  to  herself,  for 
the  sum  of  $5<^.  The  Judge,  who  tried  the 
case  without  a  Jury,  rendered  a  Judgment  In 
her  favor,  and  the  defendant  excepted. 

It  appeared  at  the  trial  that  the  plaintiff 
and  the  defendant  were  heirs  at  law  of  R.  M. 
Autrey;  each  being  entitled  to  an  .undivided 
one-seventh  of  his  estate,  which  was  solvent 
Among  other  property,  the  deceased  had 
claimed  to  be  the  owner  of  a  tract  of  land 
known  as  the  "Tribble  Place,"  but  there 
was  some  sort  of  a  ^lawsuit"— the  nature  of 
which  the  record  before  us  does  not  disclose 
—between  one  Bva  Webb  and  the  adminis- 
trators of  R.  M.  Autrey  concerning  this  tract 
of  land.  While  this  litigation  was  pending, 
Mrs.  Cain  sold  her  interest,  as  an  heir  at  law 
of  her  father,  in  this  particular  land,  to  T. 
A.  Autrey,  taking  for  the  same  the  note  sued 
on.  Attached  to  the  note  was  an  agreement, 
signed  by  her,  in  the  following  words:  "The 
condition  of  the  above  note  is  such  that  all 
lands  known  as  the  'Tribble  Place'  are  h^d 
l^  the  estate  of  R.  M.  Autrey,  then  this  is 
oollectible.  If  only  a  part  is  held  by  the  said 
[estate],  then  it  shall  be  collectible  only  pro 
rata."  The  "lawsuit"  resulted  in  a  verdict 
vesting  the  title  to  the  Tribble  place  in  the 
estate,  upon  the  payment  by  the  administra- 
tors of  $250  tfi  Bva  Webb,  and  the  costs  of 
the  suit  The  administrators  paid  these  sums 
out  of  assets  other  than  the  Tribble  place, 
■old  the  latter,  anft,  with  Mrs.  Gain's  con- 
nect, paid  over  to  T.  A  Autrey  her  lull 
share  of  its  proceeds,  without  deduction.  The 
defendant  contended  that  one-aerenth  of  the 
nooney  paid  to  enable  the  estate  of  his  father 
to  hold  the  Tribble  place  should  be  deducted 
from  the  note  which  he  had  given  to  his  sis- 
ter, the  plaintiff,  for  her  one-seventh  interest 
in  that  land.  The  trial  Judge  disagreed  with 
him,  and  we  agree  with  the  Judge.  Mrs. 
Cain's  contract  with  her  brother  was  equiva- 
lent to  a  conveyance  and  warranty  of  a  clear 
title  to  him,  not  to  all  of  the  Tribble  land, 
but  to  her  one-seventh  of  the  same.  She 
made  good  her  covenant  by  discharging  the 
Incumbrance  placed  upon  her  seventh  by  the 
verdict  in  the  Webb  case.  In  paying  off  this 
Incumbrance,  the  administrators  used  assets 
ot  the  estate,  one-seventh  of  which  she  other- 
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Wise  would  have  recelred;  and  therefore  it  la 
the  same  thing  as  if,  with  money  taken  from 
Eer  own  pocket,  or  raised  from  another 
source,  she  had  paid  off  one-aeyenth  of  the 
judgment  in  f^ror  of  Webh.  In  short,  the 
defendant  got  exactly  what  he  bought,  a9d 
ought  to  pay  for  it  If  the  Eva  Webb  judg- 
ment had  been  satisfied  with  a  portion  of  the 
proceeds  of  the  Tribble  place,  the  case  would 
be  entirely  different  In  that  event  it  would 
have  been  incumbent  upon  Mrs.  Gain  to  re- 
lieve the  fund  derived  from  the  sale  of  that 
land  of  one-sev«ith  of  the  amount  of  that 
judgment,  so  as  to  allow  her  brother  to  re- 
ceive her  gross  share  in  the  proceeds  of  the 
land.  As  the  matter  worked  out»  she  did 
precisely  what  she  agreed  to  do,  and  the 
judge  was  correct  in  holding  that  she  was  en- 
titled to  collect  the  full  amount  of  the  note. 
Judgment  affirmed. 


(97  Qa.  457)^ 

'  BOTAL  V.  McPBAlU 
(Saprtme  Oourt  of  Georgia.  Oct  28,  1805.)i 
Cbbtiokabi— Whbn  Libs— BurrioiSNor  o»  Pbti- 

nON— MBCOANIGB*  LlBNa—LlABIUTT  OF  OWHBB 
—  EZTBKT  ^  FARTIBa— PLBADUra— AdXISSIOKS— 

Waiver  of  Objbctions. 

1.  The  pleading  act  of  1883  Is  not  applicable 
to  petitions  for  certiorari,  and  therefore  does 
not  require  the  allecationB  of  such  petitions  to 
be  set  forth  in  nombered  paragraphs. 

2.  This  being  a  case  tried  hi  the  county  court, 
in  which  there  was  no  contested  issue  of  fact, 
but  which  turned  in  that  court  upon  the  ques- 
tion whether  or  not,  conceding  as  true  all  the 
evidence  introduced  by  the  plaintiff,  he  was 
entitled  to  recover  the  amount  of  the  judgment 
rendered  in  his  favor,  that  Judgment  was,  ac- 
cording to  the  decisions  of  this  court  in  Green- 
wood V.  Furniture  Co.,  IS  6.  E.  128,  86  Ga. 
582,  and  In  subsequent  cases,  reviewable  by 
certiorari  to  the  superior  court 

3.  Whether  or  not  it  was  essential  to  the 
enforcement  of  a  lien  arising  under  sectioQ 
ld79  of  the  Code  for  the  plaiuBff  to  allege  and 

J)rove  that  he  had  "taken  no  personal  security," 
t  was  too  late,  after  judgment  in  his  favor,  to 
raise  on  this  ground  any  question  as  to  the  suffi- 
ciency of  hiB  declaration,  or  of  the  proof  in* 
troduced  in  support  of  it;  the  defect,  if  any, 
being  one  curable  oy  amendment 

4.  Under  the  decision  of  this  court  in  Lom- 
bard V.  Trustees,  73  GL  322,  followed  m 
Castleberry  v.  Johnston,  17  S.  S.  772,  92  Ga. 
499,  it  was  proper  practice  for  one  seeking  to 
enforce  against  the  owner  of  real  estate  a  lieu 
for  labor  and  material  arising  under  the  above- 
cited  section  of  the  Code,  to  join  in  his  action 
the  owner  of  the  realty,  and  the  person  who  had 
contracted  with  the  latter  for  the  erection  of 
the  building  thereon. 

6.  Where,  in  a  plea  to  an  action  for  the  en- 
forcement of  such  a  lien,  one  of  the  defend- 
ants admitted  that  the  plaintiff's  dalm  of  lien 
had  been  duly  recorded,  and  on  the  trial  the 
plaintiff  offered  in  evidence  the  alleged  hen  it- 
self, although  it  had  apparently  never  been 
recorded,  and,  in  point  of  fact  had  not  been, 
this  defendant  could  not  for  this  reason  object 
to  the  introduction  of  the  lien  in  evidence,  nor 
contest  the  fact  that  it  had  been  recorded,  so 
long  as  the  above-mentioned  admission  in  his 
plea  remained  unaltered,  and  constituted  a  part 
of  such  plea. 

6w  Construing  in  pari  materia  the  act  of  Oc- 
tober 19, 1891  (Acts  1890-91,  vol.  1,  p.  233).  and 
the  act  of  Deeenber  18^  18iS  (Acta  1803,  p.  34X 


no  owner  of  real  estate  who  contracts  for  the 
erection  thereon  of  any  building  or  other  im- 
provement of  any  kind  specified  in  these  acti, 
or  for  repairs  upon  the  same,  is,  in  any  event, 
liable  in  the  aggregate  to  material  men,  la« 
borers,  or  others  furnishing  material,  labor,  or 
other  thing,  for  any  of  the  pcurposes  above  men- 
tioned,  for  more  than  26  per  cent  of  the  con- 
tract price  which  such  owner  has  agreed' to  pay 
his  contractor  for  the  building,  improvement,  or 
repairs  in  question;  and  in  no  event  are  such 
material  men,  laborers,  or  others  entitled  to  en- 
force against  such  owner  their  liens  for  more 
than  25  per  cent  of  the  original  amounts  re- 
spectively due  them  by  such  contractor  upon 
their  contracts  with  him. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Pulaski  county; 
C.  C.  Smith,  Judge. 

Action  between  B.  B.  Boyal  and  C.  O.  Mc- 
PhaiL  From  a  judgment  for  the  latter,  the 
former  brings  error.    Reversed. 

J.  B.  Mitchell  and  Pate  &  Bright,  for  plain- 
tiff in  error,  J.  H.  Martin,  for  defendant  in 
error. 

ATKINSON,  J.  The  plaintiff  sued  the  de- 
fendant in  the  county  court  upon  an  open  ao 
count  for  work  done  for,  and  material  fu]> 
nished  to,  one  O'Brien,  a  contractor  who  wa« 
to  furnish  material  to  build  a  storehouse  for 
the  defendant  The  plaintiff  was  a  mechanic 
and  material  man,  and  as  such  furnished  cer> 
tain  material  to  be  used  In  the  construction 
of  the  house.  Upon  the  trial  ot  the  caae  the 
plaintiff  proved  such  facts  as  would  satis- 
fflctorily  establish  the  indebtedness  of  the 
defendant  to  him,  together  with  the  claim  of 
lien  set  up  by  him.  There  was  no  contested 
question  of  fact,  but  the  determination  of  the 
cause  rested  upon  the  legal  sufficiency  of  the 
evidence  submitted  by  the  plaintiff  to  sustain 
his  cause  of  action.  A  judgment  was  render- 
ed in  his  favor,  and  to  that  judgment  the  de- 
fendant excepted,  and  sued  out  a  writ  of 
certiorari.  Upon  the  return  of  the  writ  of 
certiorari,  motion  yras  made  to  dismiss  it- 
First,  upon  the  ground  that  the  petition  for 
certiorari  had  not  been  drawn  in  separate 
paragraphs,  and  .consecutively  numbered,  as 
required  by  the  pleading  act  of  18d3;  and, 
secondly,  upon  the  further  ground  that,  there 
being  issues  of  fact  involved  hi  the  trial  of 
the  case,  appeal,  and  not  certiorari,  was  the 
remedy.  This  motion  was  overruled,  and  up- 
on the  judgment  overruling  the  motion  to  dis- 
miss, ttte  defendant  in  certiorari  specially 
assigns  cxTor. 

1.  To  the  flnrt  proposition,  it  is  not  nec- 
essaiy  to  do  more  than  to  refer  to  the  act 
It  la  obvious  from  the  language  in  which 
it  is  couched  that  it  was  not  a  part  of  the 
legislative  design  to  extend  its  provisions 
to  petitions  for  certiorari.  While  a  peti- 
tion for  certiorari  has  been  held  to  be,  ia  a 
certain  sense,  a  suit,' it  does  not  belong  to 
that  class  of  suits  to  which  pleas  can  be  filed, 
and  hence  the  act  In  question  has  no  applica^- 
tion  to  such  a  proceeding. 

2.  In  the  present  case  the  defendant  in  tha 
court  below  (the  plaintiff  in  certiorari)  made 
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no  issue  upon  a  single  question  of  tect  sab- 
mitted  by  the  plaintiff.  The  only  snbetantial 
issue  inyolred  was  one  of  law»— as  to  whether, 
upon  the  facts,  the  troth  of  which  was  con- 
ceded, the  plaintiff  had  established  a  right 
to  recover,  and  to  have  a  lien  in  his  faror 
attach  to  the  property  of  the  defendant.  This 
being  true,  nothing  was  inyotyed,  sare  only 
a  question  of  law;  and«  that  question  being 
referable  to  the  legal  sufficiency  of  the  state 
of  facts  admitted  to  be  true,  the  Judgment  ol 
the  county  court  thereon,  by  the  repeated  ad- 
ludlcations  of  this  court,  was  reylewable  by 
certiorari.  •  See  Greenwood  t.' Furniture  Oo., 
86  Ga.  582,  13  8.  B.  12a 

3.  The  plaintiff  sought  in  the  court  below 
to  foreclose  his  Uen  alleged  to  have  arisen 
under  section  1979  of  the  Code.  In  the  pro- 
ceeding for  its  foreclosure  there  was  no  al- 
legation that  *%e  had  taken  no  personal  se- 
curity^ for  the  payment  of  his  debt  The 
cause  proceeded  to  trial  in  the  absence  of 
such  an  allegation,  and  it  does  not  appear 
that  any  evidenee  was  submitted  upon  that 
point  No  distinct  issue  was  presented  by 
the  defendant,  alleging  that  the  plaintiff  had 
taken  personal  security  for  the  payment  of 
his  debt;  but  after  Judgment  In  the  court  be- 
low the  plaintiff  objected  to  the  Judgment, 
and  assigned  as  one  of  the  reasons  why  it 
should  be  set  aside  that  the  plaintiff  had  not 
made  the  allegations  in  question,  and  had  sub- 
mitted no  proof  upon  that  point  Had  the 
sufficiency  of  this  declaration  been  called  in 
question  by  demurrer,  or  had  a  motion  for  a 
nonsuit  been  made  at  the  completion  of  the 
plaintiff's  case,  these  questions  might  hare 
arisen.  But  we  think  that  after  Judgment 
the  plaintiff  cannot  be  heard  for  the  first  time 
to  urge  this  as  an  objection  to  its  rendition. 
If  the  proceeding  to  foreclose  the  lien  was 
defectlre  because  of  the  absence  of  such  an 
allegation,  under  the  present  state  of  our 
law,  the  defect  was  curable  by  amendment 
If  proof  of  this  formal  fact  were  necessary 
In  the  absence  of  a  demurrer  to  the  declara- 
tion, this  eridence  could  have  been  submitted 
in  reply  to  a  motion  for  a  nonsuit;  and  we 
think  that,  where  the  defendant  walres  the 
objection  at  a  time  and  place  when  it  could 
haye  probably  been  promptly  met,  he  is  too 
late,  after  Judgment,  to  make  this  question. 

4.  In  the  present  case  the  plaintiff  sued 
both  the  contractor,  and  the  owner  of  the 
property  for  whom  the  house  was  in  process 
of  erection,  and  upon  which  he  claimed  a 
Hen.  The  declaration  was  demurred  to  upon 
the  ground  of  a  misjoinder  of  parties,  and 
this  demurrer  was  overruled.  Under  authori- 
ty of  the  decision  of  this  court  in  Lombard  T. 
Trustees,  73  Ga.  822,  which  was  followed  in 
Gastleberry  ▼.  Johnston,  92  Ga.  499,  17  &  E. 
772,  tt  was  not  Improper  pleading  for  one 
seeking  to  enforce  against  the  owner  of  real 
estate  a  lien  fbr  labor  and  material,  arising 
under  section  1979  of  the  Code,  to  Join  in  his 
action  the  owner  of  the  realty,  and  the  per- 
son who  had  contracted  with  the  latter  for 
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the  erection  of  the  building  thereon,  and 
hence  there  was  no  error  in  oyerruling  this 
ground  of  the  demurrer. 

5.  The  plaintiff,  in  his  declaration,  alleged 
that  the  lien  which  he  sought  to  set  up  had 
been  duly  recorded;  and  the  defendant,  in  his 
plea,  admitted  this  fact  to  be  true.  When 
the  case  came  on  to  be  tried,  the  plaintiff  of- 
fered in  evidence  the  original  instrument  in 
writing  which  was  the  evidence  of  his  dalm 
of  lien.  It  appeared  that  the  instrument  had 
never  been,  in  fact,  recorded.  The  defendant 
objected  to  its  Introduction  in  evidence,  upon 
the  ground  that  it  had  not  been  recorded. 
The  objection  was  overruled,  and  a  suffldent 
reply  to  the  assignment  of  error  to  this  ruling 
Is  to  be  found  in  the  fact  that  by  his  plea 
the  defendant  had  admitted  that  the  lien  was 
duly  recorded.  He  made  no  motion  to  cor- 
rect his  plea,  or  to  expunge  from  it  the  ad- 
mission in  question.  So  long  as  this  admis- 
sion remained  standing  in  his  plea,  he  was 
estopped  to  deny  its  truth,  and  hence  could 
not  insist  upon  the  objection,  however  well 
founded  it  might  have  been  in  fact  The 
court  therefore  committed  no  error  in  over- 
ruling this  objection. 

a  It  was  the  purpose  of  this  court  to  dis- 
cuss at  some  length  the  act  of  October  19, 
1891,  and  the  act  of  December  18,  1893,— the 
two  enactments  constituting  the  basis  of  the 
plaintiff's  claim  of  lien,— in  order  to  settle  as 
far  as  possible  any  doubt  which  might  exist 
in  the  public  mind  as  to  the  meaning  of  these 
acts  construed  together;  but  after  the  court 
had  pronounced  its  Judgment,  announcing,  as 
in  the  sixth  headnote,  supra,  its  conclusion 
reached  in  the  present  case,  the  general  aB- 
sembly,  on  December  16, 1895,  passed  another 
act  upon  the  same  subject  (see  Acts  1896,  p. 
27),  which  renders  at  this  time  any  elaborate 
discussion  of  the  two  prior  acts  wholly  unnec- 
essary.  Judgment  reversed. 
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(Supreme  Court  of  Georgia.     May  11,  1896.) 
TboybR'Vbnpbii  of  CJo-Tbnant— N»w  Trial— 

NJSWt,T-Dl8C0VBKBD  BVIDBHCE. 

1.  While  an  action  of  trover  will  not,  as  a 
general  role,  lie  in  favor  of  one  of  several  ten- 
antB  in  common  against  a  co-tenant,  for  the 
reason  that  the  posBession  of  one  is  the  possev- 
8k>n  of  all,  yet  such  an  action  will  lie  against 
the  yendee  of  a  co-tenant  who  sold  and  deliv- 
ered the  entire  property  without  the  oonsoit  of 
the  other  common  owners. 

2.  The  nound  of  the  motion  for  a  new  trial 
as  to  newly-discovered  evidence,  in  the  light  of 
the  counter  showing,  and  in  view  of  the  evident 
want  of  diligence  to  obtain  such  evidence  before 
the  trial,  is  without  merit.  No  cause  for  a  re- 
venud  appears. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Bartow  county; 
W.  T.  Tumbull,  Judge. 

Action  by  J,  M.  Neel,  receiver,  against  B.  J. 
King.  Judgment  for  plafaitlfC  Defendant 
brings  error.    Af&rmed. 
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J,  W.  Harris,  Jr^  for  plaintiff  In  error.  Neel 
|b  Swaln,  for  defendant  In  error. 

LUMPKIN,  J.  Stripped  of  all  complica- 
tion, this  case  turned  upon  the  question  In- 
dicated in  the  first  headnote,  and  that  ques- 
tion has  been  clearly  settled  by  at  least  two 
decisions  rendered  by  this  court  not  long  after 
its  organization,  and  which  seem  to  be  well 
supported.  See  Hall  v.  Page,  4  Ga.  428,  and 
authorities  cited;  Stames  v.  Quin,  6  Ga.  84. 
The  decision  of  the  court  in  both  cases  was 
pronounced  by  Judge  Nisbett.  In  the  former 
(page  435)  he  says:  '^As  a  general  rule,  it  is 
not  denied  anywhere  but  that  trover  will  not 
lie  in  favor  of  one  tenant  in  common  against 
his  co-tenant  The  reason  Is  that  the  one 
tenant  is  as  much  entitled  to  th^  possession 
aa  the  other.  The  possession  of  one  is,  in  law, 
the  possession  of  both,  ♦  •  •  An  exception 
to  this  rule  is  where  there  is  a  destruction  or 
loss  of  the  common  property  by  one  of  the 
tenants.  •  •  •  Another  exception  is  found 
tn  the  case  of  a  sale  of  the  whole  property  by 
one  tenant.  Tenants  in  common  having 
equal  right  of  possession,  ffnd  an  undivided 
property,  one  has  no  right  to  dispose  of  the 
property  and  transfer  the  possession,  to  the 
Injury  of  the  other.  In  this  regard,  they  are 
unlike  partners."  In  the  latter  ca^e.  Judge 
Nisbett  says  (page  87):  "It  is  true,  general- 
ly, that  an  action  of  trover  does  not  lie  in 
favor  of  one  tenant  in  common  against  his  co- 
tenant,  because  the  possession  of  one  is  the 
possession  of  all;  yet  It  will  lie  in  case  of  the 
destruction  or  sale  of  the  property." 

The  ground  of  the  motion  for  a  new  trial  re- 
lating to  newly-discovered  evidence  waa  fully 
met  by  the  counter  showing.  Besides,  there 
was  an  evident  want  of  diligence  to  obtain 
this  evidence  before  the  triaL  The  Judgment 
below  was  manifestly  right.  Jud^ent  af- 
firmed. 

(98  Oa.  459) 

BERRY  V.  SHANNON. 

(Supreme  Court  of  Georgia.     May  19,  1896.) 

Bai«b  of  Animal~Brb4ch  of  Warranty— Dam- 
aobs^Eyidbncb. 

1.  Where  an  animal  which  could  be  of  no 
uae  or  value  except  for  a  particular  purpoee  was 
bought  upon  a  warranty  by  the  seller  that  it 
was  serviceable  for  that  purpose,  and  at  the 
time  of  the  sale  it  waa  In  fact  either  partially 
or  totally  worthless  in  that  regard,  the  buyer, 
in  an  action  against  him  for  the  price,  was  en- 
titled to  an  abatement  of  the  .purchase  money 
equal  to  the  difierence  between  the  agreed  price 
and  the  actual  value,  as  reduced  by  the  defect- 
ive quality  of  the.  animal. 

2.  This  is  true  whether,  in  disposing  of  the 
animal  to  a  third  perscm,  the  buyer  lost  any- 
thing or  not.  What  he  realized  is  of  no  conse- 
quence, except  as  to  its  evidentiary  bearing  up- 
on the  question  of  value. 

8.  The  court  erred  in  refusing  to  allow  the 
defendant  to  introduce  evidence  to  support  his 
defense,  and  in  directing  a  verdict  for  the  plain- 
tiff. 

(Syllabus  by  the  Court.) 

Error  from  dty  court,  Floyd  county;  Q.  A. 
H.  Harris,  Judge. 


Action  by  F.  T.  Shannon  against  I.  J.  Berry. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Reversed. 

H.  M.  Wright  and  Wright  &  Hamilton,  for 
plaintiff  in. error.  C  A.  Thomwell,  for  de* 
f endant  in  error. 

LUMPKIN,  J.  Shannon  brought  an  action 
against  Beny  upon  two  promissory  notes  for 
$337.00  and  $338.00,  respectively.  The  de- 
fense was  that  these  notes  were  given  for 
the  price  of  a  Jackass,  which  the  seller  ex- 
pressly warranted  to  be  suitable  for  the  prin- 
cipal purpose  for  which  an  animal  of  this 
character  can  be  made  serviceable.  It  ap- 
peared from  the  defendant's  evidence  that  the 
animal  was  not  suitable  for  this  purpose,  and 
therefore  was  worth  considerably  less  than  he 
would  have  been  had  he  come  up  to  the  war- 
ranty, but  that  nevertheless  he  had  sold  the 
animal  to  a  third  person  for  the  sum  of  $650. 
At  this  stage  of  the  proceedings,  and  without 
allowing  the  defendant  to  submit  other  evi- 
dence material  to  his  d^ense,  the  court  took 
the  case  In  hand,  and  directed  a  verdict  in  fa- 
vor of  the  plaintiff  for  $650,  holding  that  in 
any  event  the  plaintiff  was  entitled  tq  recover 
as  much  as  the  defendant  had  realized  upon  a 
sale  of  the  animal.  We  have  no  doubt  at  all 
that  this  was  error.  The  purchaser  was  enti- 
tled to  have  Just  such  an  animal  as  he  con- 
tracted for,  and  the  seller  was  bound  to  make 
good  his  warranty;  and,  upon  the  failure  of 
the  latter  to  do  so,  he  must  suffer  an  abate- 
ment of  the  price,  because  of  the  breach  of 
his  covenant.  The  question  is  really  free 
from  diificulty,  and  has  practically  been  set- 
tled by  the  decision  of  this  court  in  Atkins 
V.  Ck>bb,  56  Ga.  86.  The  seventh  headnote 
in  that  case  reads  as  follovirs:  "The  abate- 
ment of  the  purchase  money  for  goods  sold 
with  warranty  of  quality,  express  or  im- 
plied, should  be  equal,  at  least,  to  the  dif- 
ference between  the  agreed  price  and  ac- 
tual value  as  reduced  by  defective  quality. 
Purchasers  are  enUtled  to  this  abatement 
whether,  in  disposing  of  the  goods,  they  lost 
anything  or  not.  What  th^  realized  is  of  no 
consequence,  except  as  it  may  tend  to  illus- 
trate the  question  of  value.*'  And  see  the 
comments  of  Judge  Bleckley  on  pages  90,  91. 
This  decision  is  well  supported  by  the  authori- 
ties, a  few  of  which  we  will  notice.  In  2 
Sedg.  Dam.  474,  475,  we  find  the  following: 
"It  results  from  the  general  rule  that  it  is  er- 
roneous, In  an  action  on  a  note  given  for  the 
price  of  a  chattel,  for  the  court  to  charge  the 
Jury  that,  although  they  should  find  the  cov- 
enant to  have  been  broken,  if  at  the  time  of 
the  sale  the  chattel,  in  Its  unsound  state,  was 
worth  the  price  for  which  it  was  sold,  the  de- 
fendant had  sustained  no  damage.  Nor  is  the 
rule  affected  by  proof  that  the  purchaser  after- 
wards sold  the  property  for  as  much  as,  and 
more  than,  he  paid  for  it  Where  the  prop- 
erty at  the  time  of  the  sale  had  no  market 
value,  and  It  is  impossible  to  get  at  its  real 
value  at  that  time  if  it  had  been  as  warrant- 
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ed,  the  price  paid  tnay  be  taken  to  represent 
that  value.  And  it  is  sometiines  said  gen- 
erally that  the  price  at  which  the  property 
waa  sold  is  evidence  of  its  value  at  that  time 
as  If  warranted.  Where,  in  an  action  for 
damages  for  a  breach  of  warranty,  the  con- 
sideration given  for  the  warranted  article  con- 
sisted in  another  article  which  was  exchanged 
for  it,  evidence  of  the  value  of  the  exchanged 
property  will  be  allowed,  as  tending  to  show 
wliat  the  value  of  the  other  would  have  been 
if  it  had  corresponded  with  the  warranty. 
The  price  realized  on  a  second  sale  is  ad- 
missible as  one  mode  of  determining  the 
value.**  The  author  dtes  in  support  of  his 
text  our  case- in  56  Ga.  86,  and  also  Hunt  v. 
Van  Deusen,  42  Hun,  392,  and  Brown  v. 
Bigelow,  10  Allen,  242,  both  precisely  hi  point 
In  the  case  last  cited  lit  was  held  that:  "The 
rule  of  law  that  the  measure  of  damages  in  an 
action  for  breach  of  warranty  on  the  sale  of  a 
chattel  is  the  difference  between  the  actual 
value  of  the  article  sold  and  its  value  if  it 
had  been  as  warranted,  is  not  affected  by 
proof  that  the  piu*chaser  subsequently  resold 
it  for  an  increased  price,  especially  if  it  does 
not  appear  that  such  sale  by  him  was  without 
warranty."  And  see  2  BenJ.  Sales  (Gort>in*s 
Ed,)  1160,  1161;  Thornton  v.  Thompson,  4 
Grat  121;  Brock  v.  Clark  (Vt)  15  Atl.  175. 
The  decision  of  this  court  in  Henry  v.  Rail- 
road Co.,  89  Ga.  815,  15  S.  El  757,  does  not 
conflict  with  the  law  as  here  laid  down.  That 
was  an  action  of  tort,  in  which  the  plaintiff's 
right  to  damages  was  predicated  upon  the 
negligence  of  the  carrier.  It  had  made  no  ex- 
press covenant  or  warranty  of  any  kind  to 
deliver  the  plabitiff's  meat  in  any  given  con- 
dition, but  was  simply  under  a  statutoiy  duty 
of  taking  the  proper  care  of  the  meat,  and  de- 
livering it  to  the  plaintiff  within  a  reason- 
able time.  It  was  accordingly  held  that  tf  the 
plaintiff,  notwithstanding  the  damaged  condi- 
tion of  a  portion  of  the  meat,  by  a  sale  of  the 
same  protected  himself  from  actual  loss,  he 
could  not  recover  from  the  railroad  company 
because  of  its  damaged  condition.  That  case, 
therefore,  stands' upon  an  obviously  different 
footing  from  that  of  the  case  at  bar.  Judg- 
ment reversed. 


(98  Ga.  475) 

GRIFFITH  et  aL  V.  POSBT. 
(Supreme  Court  of  Georgia.     May  23,  1896.)  1 

BXBOUTIOir— LiBN— RSOORDINO. 

The  word  'lien,"  in  the  phrase,  **b»  against 
the  mteresta  of  third  partUM  acting  in  good 
faith  and  without  notice,  who  may  have  acquir- 
ed a  transfer  or  lien  binding  the  defendant's 
l^ropertT,"  occurring  in  the  second  section  of 
the  registry  act  of  1889  (Acts  1889,  p.  107),  ap- 
plies only  to  liens  acquired  by  contract,  and 
consequently  this  act  has  no  application  to  con- 
tpsts  betwen  ordinary  common-law  judgments. 
Therefore  the  older  of  tw»  such  judgments 
againat  the  same  defendant  has  priority  over 
the  younger,  as  to  a  fund  arising  from  a  sale  of 
his  property,  although  the  execution  imoed  up- 
on the  younger  may  have  been  duly  entered  up- 


on the  general  execution  do^et,  and  the  ez- 
cution  issued  upon  the  oldw  has  never  been  en- 
tered upon  that  docket  at  alL 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Harahion  coun- 
ty; CX  G.  Janes,  Judge. 

Contest  between  G.  D.  &  F.  W.  Griffith  and 
D.  H.  Posey,  judjnnent  creditors,  to  deter- 
mine priority  of  liens.  From  the  judgment, 
G.  D.  &  F.  W.  Griffith  bring  error.   AfBrmed. 


B.  S.  Griffith,  for  plaintiffs  in  error. 
P.  Robinson,  for  defendant  in  error. 


W. 


LUMPKIN,  J.  The  question  upon  which 
this  case  turns  was  practically  settled  in  the 
case  of  Donovan  v.  Simmons,  96  Ga.  340,  22 
S.  B.  966.  In  that  case  this  court  defined 
the  meaning  of  the  word  "lien"  as  used  in 
the  phrase,  ^'who  may  have  acquired  a  tran»i 
fer  or  lien  binding  the  same  property,"  oc- 
curring in  the  first  section  of  the  r^^try 
aet  of  1889  (Acts  1889,  p.  106),  and  held  that 
It  applied  only  to  liens  acquired  by  contract, 
and  not  to  those  obtained  by  judgment  The 
second  section  of  that  act  provides  for  the 
keeping  of  a  general  execution  docket  and 
dedarea  that,  '*as  against  the  interest  of  third 
parties  acting  in  good  faith  and  without  no- 
tice, who  may  have  acquired  a  transfer  or 
lien  binding  the  defendant's  property,  no  mon- 
ey judgment  obtained  within  the  county  of 
the  defendant's  residence,  in  any  court  of 
this  state,  *  •  *  shall  have  a  lien  upen  the 
property  of  the  defendant  from  the  xenditlQa 
thereof,  unless  the  execution  issuing  there- 
from shall  be  entered  upon  said  docket  within 
ten  days  from  the  time  the  judgment,  is  ren-  ' 
dered."  The  obvious  purpose  of  this  sectUm 
is  to  protect  those  who  may  acquire  titles  or 
liens  in  Ignorance  of  the  fact  that  a  judg- 
ment existed  against  the  other  contracting 
party,  of  which  the  person  taking  such  title 
or  lien  had  not,  under  the  pre-existing  laws, 
reasonable  and  apaple  means  of  becoming  in- 
formed. The  word  'Tien,"  where  first  used 
in  that  portion  of  the  section  above  quoted, 
has  the  same  meaning  which  was  ascribed  to 
this  word  as  used  in  the  first  section  of  the 
act;  that  is,  it  means  a  "lien"  acquired  by 
contract  The  reasoning  of  Judge  Hart  In 
the  case  of  Donovan  v.  Simmons,  supra,  is 
applicable  in  the  latter  instance  as  fully  as 
in  the  former.  It  follows  that  the  act  in 
question  has  no  application  to  contests  be- 
tween ordinary  common-law  judgments,  and 
consequently  the  older  of  two  such  Judg- 
ments against  the  same  defendant  has  pri- 
ority over  the  younger,  as  to  a  fund  arising 
from  a  sale  of  his  property,  although  the  ex- 
ecution Issued  upon  the  younger  may  have 
been  duly  entered  upon  the  general  execution 
docket,  whereas  the  execution  Issued  upon 
the  older  has  never  been  so  mtered  at  all. 
Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding: 
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(98  Oa.  416) 

BUFPINGTON  et  aL  t.  THOMPSON  et  al. 
(Supreme  Court  of  Georgia.    Maj  ^  1896.) 
Oaao— Dbutsbt  and  AooBPTANoa— Plsadihg — 

PjLBTITION. 

1«A  plea,  filed  by  one  named  as  a  grantee 
in  a  deed,  alleging  that  the  same  had  been 
"executed'*  by  a  deceaaed  person,  does  not  nee* 
easarily  aver  that  the  deed  had  been  signeiL 
sealed,  and  d^vered  to  such  grantee;  and 
where  It  appears  from  other  allegations  In  the 

{>lea  that  the  word  "executed"  was  used  not  in 
ts  strict,  technical  sense,  but  in  the  sense  of 
the  word  "signed,"  the  plea  should  not,  in  any 
event  be  treated  as  a  condusive  admission  by 
the  defendant  that  the  deed  in  question  had 
been  actually  delirered  to  and  accepted  by  him, 
nor  as  rendering  him  liable  to  comply  with  con- 
ditions inserted  therein  for  the  benefit  of  other 
persons. 

2.  In  so  far  as  the  case  made  br  the  plain- 
tiffs' jpetition  rested  upon  the  Talidity  of  the 
deed  in  question,  they  had  no  right  to  any 
relief,  for  the  reason  that  the  deed,  neyer  hay- 
ing been  delivered,  nor  accepted  by  the  grantee, 
was  ineffectual  and  void. 

8.  As  the  plaintiffs,  in  the  amendment  to  their 
petition,  claimed  an  interest  in  the  land  in 
oontroveray,  and  prayed  for  its  sale,  the  de- 
fendants' answer,  in  the  nature  of  a  cross  ac- 
tion praying  for  a  partition  by  sale,  was  ger- 
mane} and  upon  the  facts  in  evidence  the  right 
result  was  r^^ed,  and  the -motion  in  arxest  of 
Judgment  ^was  properly  overruled. 

(Syllabus  by  the  Court.) 

Bnor  trom  superior  coort,  Hall  county; 
John  J.  Kimaey,  Judge. 

Action  by  Dmailla  Bufflngton  and  others 
against  Baymond  A.  Thompson  and  others  to 
oiforoe  a  trust  From  a  judgment  for  de- 
fendants, plalntifte  bring  error.   Affirmed. 

nie  following  is  the  official  report: 
James  M.  Thompson  died  leaving  a  widow 
and  seven  children.  An  eighth  child,  Jane' 
Dunagan,  had  died,  before  his  death,  leaving 
four  children.  He  left  among  his  papers  a 
deed  which  be  had  executed  on  January  6, 
1890,  but  had  never  delivered.  This  deed  is 
from  James  M.  Thompson  to  his  son  Bay- 
mond A.  Thompson,  and  by  it  the  grantor, 
In  consideration  of  love  and  affection,  "gives, 
grants,  and  conveys"  to  the  grantee,  his  heirs 
and  assigns,  100  acres  of  land  described,  **up- 
on  the  following  conditions,  to  wit:  When  the 
said  Baymond  A.  Thompson  shall  pay  to  the 
heirs  of  his  sister  Jane  Dunagan,  children  four 
in  nnrnb^  [naming  them],  fifty  dollars  to 
each  child  as  named  in  this  deed,  the  same 
being  left  to  them  by  James  M.  Thompson, 
their  grandfather,  in  the  hands  of  Baymond 
A.  Thompson,  to  pay  to  each  heir  at  the  death 
of  James  M.  Thompson.**  In  closing,  the  deed 
states:  "The  said  James  M.  Thompson  and 
his  wife,  Sarah  Ann  Thompson,  has  the  con- 
trol of  the  farm  and  house  as  loni:  as  she  re- 
mains a  widow  after  the  death  of  James  M. 
Thompson.  If  his  wtCe,  Sarah,  shall  many 
another  man,  she  forfeits  everything  that  I 
have  given  her,  and  she  gets  nothing."  To  the 
January  term,  1894,  of  the  superior  court,  the 
children  of  Jane  Dunagan  brought  their  peti- 
tion, alleging  that  by  this  deed  the  grantor 
made  the  sums  of  $50  each  payable  to  them 


a  charge  on  the  land  thereby  conreyed,  creat- 
ing a  trust  in  the  land  in  the  hands  of  B.  A. 
Thompson  for  their  benefit  to  the  extent  of 
said  sums;  that  the  same  were  due,  but  that 
B.  A.  Thompson  had  refused  to  pay  them,  or 
to  have  anything  to  do  with  the  land.  They 
prayed  that  he  be  required  to  pay  them  $50 
each,  with  interest .  from  the  death  of  the 
grantor;  that  said  sums  be  declared  a  lien 
and  charge  upon  the  land,  and,  in  the  erent 
B.  A.  Thompson  refused  to  accept  the  land 
and  pay  said  charges,  and  be  held  not  liable 
to  said  sums  personally,  that  a  commissian- 
er  be  appointed  to  sell  the  land  subject  to 
the  rights  of  the  widow,  and  pay  plaintiffs 
said  amounts  out  of  the  proceeds,  and  the 
balance  to  the  administratrix  of  J.  M.  Thomp- 
son. By  amendment  they  alleged  that  B.  A. 
Thompson  has  accepted  the  deed;  that,  if  it 
should  appear  tha^  he  has  not,  they  pray  that 
he  be  required  either  to  a^ept  or  not  acc^t 
It;  and  that  plaintiffs  are  entitle4  to  one- 
eighth  of  the  estate  of  J.  M.  Thompson,  and 
have  received  nothing,  while  each  of  the  oth- 
er distributees  received  during  his  lifetime,  in 
land  and  other  properly,  advkncemenis  more 
than  $200,  and  plaintiffs  are  entitled  to  be 
made  even  out  of  this  land,  the  remaining 
property  of  their  grandfather,  before  the  otb* 
er  heixB  of  B.  A.  Thompson  receive  anything. 
And  they  pray,  in  the  event  the  land  be  sold, 
that  they  be  paid  $200  with  interest  from  the 
death  of  J.  M.  Thompson,  in  preference  to 
the  claim  of  the  other  heirs.  To  this  petition 
pleas  were  filed  by  B.  A.  Thompson,  and  by 
the  widow  of  J.  M.  Thompson,  who  was  his 
administratrix.  At  the  trial,  January,  1895, 
B.  A.  Thompson  withdrew  (by  permission  of 
the  court,  and  over  objection  of  plaintifl!s)  his 
original  plea,  which  was  a  plea  in  abate- 
ment, and  filed  a  plea  denying  the  material 
allegations  of  the  petition,  and  setting  up  that 
if  any  deed  to  him  to  the  land  described  was 
ever  attempted  io  be  executed  by  J.  BdL 
Thompson,  the  grantor  failed  in  his  purpose; 
that,  if  any  such  deed  was  executed  as  al- 
leged, it  was  only  a  deed  upon  a  condition 
precedent;  that  it  required  acceptance  by  de- 
fendant, and  a  performance  of  certain  con- 
ditions precedent,  before  any  estate  vested 
In  him  or  in  the  widow;  that  he  has  never 
accepted  the  deed,  and  now  refuses  to  accept 
it  or  to  perform  its  conditions,  or  to  pay  any 
sums  to  plaintiffs;  that  they  have  no  right 
to  have  any  sadi  declared  a  lien  on  the  land, 
and  to  have  It  sold  to  satisfy  the  same;  that 
the  deed  is  null  and  void;  that  plaintifCs  are 
entitled  to  the  proceeds  of  only  an  undivided 
one-eighth  interest  in  the  land,  while  defend- 
ant owns  the  other  seven-eighths,  by  pur- 
chase from  the  other  heirs  at  law,  in  commcHi 
with  plaintiffs.  He  prays  that  the  land  be 
sold  by  commissioners,  for  the  purpose  of  di- 
vision (as  it  cannot  be  divided  in  kind),  and 
that  the  proceeds  be  divided  In  tiie  propor- 
tions before  indicated.  To  this  plea  the  plain- 
tiffs demurred  on  the  ground  that  the  relief 
prayed  was  not  germane  to  the  case  brought 
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I7  tbem,  or  to  the  mildect-xnattBr  thereof. 
Ttie  demurrer  was  oyermled.  When  plains 
tiffs  offered  the  deed  In  efrldence,  they  offered 
the  testiznony  of  the  sutfBcrthiiig  witnesaes 
thereto.  Fwin  this  teatimony  it  appears  that 
neither  R.  A.  lliompaon,  nor  any  one  repre* 
aenting'him,  was  present  when  the  deed  was 
executed.  J.  M.  Thompson  kept  it  It  was 
handed  back  to  him'  with  other  deeds  execut- 
ed at  the  same  time.  About  the  time  he  ex- 
ecuted it  he  dlrided  tip  some  land  among  -his 
other  children,  but  gave  none  to  the  plain- 
tUQsi,  so  far  as  the  witnesses  knew.  The  land 
conveyed  by  this  deed  was  worth  about  $800. 
The  grantor  stated  to  the  witnesses  that  the 
deed  only  required  R.  K  Thompson  feo  pay 
the  money  when  he  got  possession  of  the 
land;  that  he  waa  to  have  the  land  after  the 
death  of  the  grantor,  and  the  death  or  mar- 
riage of  the  widow,  provided  he  then  paid 
plaintiffw  $60  each,  but  was  not  to  pay  un« 
tU  he  got  possession.  The  court  ruled  out 
the  deed,  presumably  fOr  want  of  proof  of 
dellveiy.  Plalntias  insisted  that  it  should  be 
admitted,  because  it  had  been  recognized  by 
defendant's  plea«,  and  requested  a  charge  to 
the  Jury  that  it  was  necessary  fOr  them  to  In- 
troduce the  deed  and  prove  its  execution,  if 
It  appeared  that  B.  A*  Thompson  had  admit* 
ted  in  his  pleas  the  existence  and  execution  of 
such  a  deed;  and  after  the  withdrawal  of  the 
plea  in  abatement,  as  before  mentioned,  they 
offered  the  plea  in  evidence,  though  it  does 
not  come  to  tjiie  snitteo^e  court  as  a  part  of 
the  evidence.  R.  A.  Thompson  testified  that 
the  deed  offered  in  evidence  was  never  deliv- 
ered to  him,  and  he  never  accepted  it,  or 
agreed  to  accept  it;  that  he  made  no  contract 
with  his  father  about  this  land  or  the  deed, 
and  knew  nothing  about  it;  that  his  father 
never  gave  him  anything,  and  left  no  money 
in  his  hft"<^p,  or  anything  else;  and  that  the 
land  conld  not  fairly  be  divided  by  metes  and 
bounds,  on  account  of  improvements  and 
other  dxcumstances,  but  would  be  worth  moqe 
sold  as  an  entirety.  He  introduced  deeds  to 
himself  from  the  other  six  living  children  of 
J.  M.  Tbompoon,  dated  in  January,  1805,  con- 
veying their  interests  in  the  land  in^qjuestiooi 
for  "one  dollar  and  other  good  and'  valuable 
considerationii,*'  without  warranty  of  title* 
The  court  charged  the  Jury  that  if  they  be- 
lieved from  the  evidence  that  plaintiffs  owned 
one-eighth,  and  B.  A.  Thompson  seven- 
eighths,  of  the  premises  in  dispute,  and  that 
the  land  could  not  be  divided  equitably  in 
kind,  and  such  division  in  kind  would  de- 
preciate its  value,  they  should  find  a  verdlqt 
that  the  propei^ty  be  sold,  and  the  proceeds 
be  divided  one-eighth  to  plaintiffs,  and  seven- 
eighths  to  defendant  Such  verdict  was  re- 
turned, and  decree  was  entered  accordingly, 
appointing  commissioners  for  sale,  etc  Plain- 
tiffs moved  in  arrest  of  Judgment  on  the 
grounds  that  the  same  was  contrary  to  law 
and  evidence,  and  that,  under  the  case  as 
brought,  no  such  Judgment  could  be  legally 
rendered.   To  the  overruling  of  this  motion. 


and  to  the  other  rulings  before  noted,  they 
^cepted. 

Peny  &  Oraig,  for  plaintiffs  in  error.  BL 
EL  Dean  and  J.  B.  Bates,  for  defendants  in 
eixor* 

SIMMONS,  0.  J.  1, 2.  The  facts,  so  far  aa 
material  to  an  understanding  of  the  case,  are 
set  out  in  the  repqrtieir'a  statement  It  ap- 
peals that,  when  the  .  grandchildren  of 
Thompson  filed  their  suit  agahist  B.  A. 
Thompson,  he  filed  what  is  called  in  the  rec- 
ord a  "plea  in  abatement.**  Subsequently,  by 
permission  of  the  court  he  withdrew  this 
plea,  and  filed  othera  One  of  the  ques- 
tions at  issue  on  the  trial  of  the  case  appears 
to  have  been  whether  the  deed  from  the  elder 
Thompson  had  ever  been  delivered  to  B.  A. 
Thompson,  his  son.  The  plaintiffs  put  iU/^ 
evidence  the  plea  in  abatement  for  the  pur- 
pose of  showing  an  admission  therein  by  B. 
A.  Thompson  that  the  deed  had  been  exe- 
cuted. The  subscribing  witnesses  to  the 
deed  were  called,  and  testified  that  the  gran- 
tor signed  it  in  their  presence,  and  that  they 
aigned  It  in  his  presence,  but  that  neither  the 
grantee,  nor  axiy  one  representing  him,  was 
present  when  the  deed  was  signed,  and  that 
the  grantor  kept  the  deed  in  his  possession. 
Upon  this  state  of  facts,  the  court  ruled  out 
the  deed,  on  the  ground  that  no  delivery  and 
acceptance  on  the  part  of  the  grantee  had 
been  shown,  and  to  this  ruling  the  plaintUEs 
excepted.  It  was  claimed  before  us  by  coun- 
sel for  the  plaintiffs  in  error  that  the  plea  in 
abatement  was  changed  after  it  had  been 
filed  and  withdrawn;  that  the  original  plea 
stated  that  the  grantor  had  "executed*'  the 
deed  in  question,  instead  of  that  he  had  "at- 
tempted to  execute*'  it  as  appears  in  the 
copy  contained  in  the  record  sent  to  this 
court;  and  an  application  was  made  to  us 
to  order  the  clerk  of  the  superior  court  to 
send  a  certified  copy  of  the  original  plea,  in 
lieu  of  the  one  which  he  had  sent  It  is 
doubtful  whether  the  plea  is  rightly  before 
this  court  at  all,  and  more  doubtful  whether 
this  court  can  take  cognizance  of  the  alleged 
alteration;  but  be  this  as  it  may,  the  plaln- 
tlffs  in  error,  in  the  view  we  take  of  the 
case,  would  have  no  right  to  reverse  the 
Judgment  even  if  they  accomplished  all  they 
set  out  to  do  by  suggesting  a  diminution  of 
the  record.  Treating  the  plea  as  stating  that 
the  grantor  "executed"  the  deed,  and  con- 
struing this  language  la  the  light  of  the 
whole  plea,  we  do  not  think  it  amounted  to 
an  admission  that  the  grantor  delivered  the 
deed  to  the  grantee,  and  that  the  latter  ac- 
cepted it.  ,  Technically,  the  word  "execut- 
ed,** when  used  with  reference  to  a  convey- 
ance, comprehends,  not. only  signing  and  seal- 
ing; but  deliv^oy.  And.  Law  Diet  "£hce- 
cute";  7  Am.  A  Eng.  Bnc.  law,  p.  117,  note. 
In  a  popular  sense,. however,  it  means  signing 
and  sealing.  Id!  And  it  is  in  this  sense  that 
we  think  the  admission  in  this  plea  was 
made,*  because  It  avers  In  the  latter  part 
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thereof  that  the  deed  had  nerer  been  accept- 
ed by  the  grantee;  and,  if  it  had  never  been 
accepted,  it  could  not  hare  been  delivered, 
for  acceptance  is  a  part  of  the'd^very  of  a 
deed.  See  Beardsley  v.  Hilson,  94  6a.  50, 
53,  20  a  B.  272.  We  think,  therefore,  that 
the  plea  should  not  be  treated  as  a  conclu- 
sive admission  by  the  defendant  that  the 
deed  had  been  actually  delltered  to  and  ac* 
cepted  by  him,  nor  as  rendering  liiih  liable 
to  comply  with  conditions  inserted  therein 
for  the  benefit  of  other  persons.  There  be- 
big  no  evidence  of  delivery  and  acceptance, 
the  court  properly  ruled  out  the  deed;  and, 
in  so  far  as  the  case  made  by  the  plaintiffs' 
petition  rested  upon  the  validity  of  the  deed, 
they  had  no  right  to  relief. 

S.  By  an  amendment  to  their  petition,  the 
'  plaintiffs  prayed  tliat,  if  it  should  appear 
that  Ji,  A.  Thompson  had  not  accepted  the 
deed,  he  be  required  either  to  accept  or  re- 
ject it.  They  alleged  that  they  were  entitled 
to  one-eighth  of  the  estate  of  J.  M.  Thomp- 
son, but  had  received  nothing,  while  each  of 
the  other  distributees  received  during  lils 
lifetime  more  than  $200;  that  they  (the  plain- 
tiffs) were  entitled  to  be  made  even  out  of 
this  land,  the  remaining  property  of  their 
grandfather,  before  the  other  heirs  should  re- 
ceive anything.  And  they  prayed  that  in  the 
event  the  land  should  be  sold  they  be  paid 
$200,  with  interest  from  thi^  death  of  J.  M« 
Thompson,  in  preference  to  the  claim  of  the 
other  heirs.  R.  A.  Thompson  answered,  and 
admitted  that  the  plaintiffs  were  entitled  to 
a  one-eighth  undivided  interest  in  the  land, 
but  alleged  that  by  deeds  from  t^e  other 
heirs  he  then  owned  l^ven-elghths  undivided 
Interest  therein;  and  he  .prayed  that  the  land 
be  sold,  because  it  could  not  be  divided  in 
kind,  and  that  the  proceeds  be  divided  in  the 
proportion  indicated.  The  plaintiffs  demur- 
red to  this  part  of  the  answer  on  the  ^und 
that  the  relief  prayed  was  not  germane  to 
the  case  brought  by  them.  The  demurrer 
was  overruled,  and  thfe  plaintiffs  excepted. 
The  plaintiffs,  in  the  amendment  to  their  pe- 
tition; having  claimed  an  Interest  in  the  land, 
and  prayed  for  its  sale,  we  think  the  defend- 
ant's answer.  In  the  nature  of  a  cross  action, 
praying  for  a  partition  by  sale,  was  germane. 
Upon  the  facts  in  evidence,  the  verdict  was 
right,  and  the  motion  in  arrest  of  Judgment 
was  properly  overruled.    Judgment  affirmed. 


(98  Ga.  490) 

BOON  v.  MAYOR.  BTa,  OF  JACKSON. 
(Supreme  Court  of  Georgia.  May.  28,  1806.) 
Action   Against  Oitt— Dbolaration  — Ameni>- 

HBNT. 

1.A  mnnicipality  incorporated  under  "the 
name  and  style  of  The  Town  of  Jackson,' " 
"with  power  in  and  by  said  corporate  name  to 
contract  and  be  contracted  with,  sue  and  be 
sued,  plead  and  be  Impleaded,"  cannot  be  prop- 
er^ mied  under  the  name  of  **The  Mayor  and 
CooncU  of  the  Town  of  Jaclcson";  and  accord- 
ingly a  declaration  describing  the  defendant  In 


the  words  last  quoted,  though  ft  may  hate  beoi 
designed  as  an  action  against  this  municipality, 
was  rightly  dismissed  on  demurrer. 

2.  Where  an  amendment  to  a  dedaratioQ  was 
offered  and  rejected,  it  cannot  be  brought  to 
this  court  as  a  part  of  the  record  of  the  case. 
In  assigning  error  upon  a  refusal  to  allow  sndi 
amendment,  a  copy  of  the  same  should  be  set 
forth,  or  its  substance  stated,  in  the  bill  of  ex- 
ceptions. 

(Syllabus  by  the  Oourt) 

Error  from  superior  court,  Butts  county;  J. 
L,  Hardeman,  Judge. 

Action  by  J.  F.  Boon  against  the  maycnr 
and  council  of  the  town  of  Jackaon.  Dis- 
missed, and  plaintiff  brings  error.   Affirmed. 

Y.  A.  Wright  add  Hall  &  Boynton,  for 
plaintiff  in  error.  W*  W.  Anderson  and  B, 
L.  Bemer,  for  defendant  in  error. 

LUMPKIN,  J.  An  action  for  damages 
brought  by  Boon  against  'The  Mayor  and 
Council  oi  the  Toi^ni  of  Jacicson"  resulted  in 
a  verdict  in  his  favor,  which  was  afterwards 
set  aside  by  this  court  93  Ga.  662,  20  S.  E. 
46.  At  the  next  trial  the  case  took  an  en- 
tirely new  turn.  A  motion  was  then  made  to 
dismiss  the  action  on  the  ground  that  it  waa 
brought  as  above  stated,  when  it  should  have 
been  brought  against '*The  Town  of  Jackson,** 
that  being  the  corporate  name  of  the  munic- 
ipality intended  to  be  sued.  We  find,  upon 
looking  at  the  charter,  that  in  point  of  fact  the 
words  last  quoted  embrace  the  correct  des- 
ignation under  which  this  town  was  incor- 
porated. This  being  so,  was  the  declaration 
bad  because  brought  against  'The  Mayor  and 
Council  of  the  Town  of  Jackson"?  We  do 
not  like  *to  stick  in  the  bark,*'  or  enforce 
mere  technical  rules  in  the  administration  of 
the  law;  and,  were  we  permitted  to  decide 
the  question  now  presented  entirely  unem^ 
barrassed  by  any  previous  adjudications  of 
this  court,  we  would  be  gravely  Inclined  to 
hold  that  this  declaration,  if  not  good  upon 
its  face,  could  be  made  so  by  amendment.  In 
certain  cases,  however,  closely  resembling  the 
present,  this  court,  by  its  rulings,  has,  we 
think,  decided  the  principle  which  w&  are 
now  undertaking  to  follow.  These  decisions 
were  made  with  reference  to  that  provision 
of  our  present  constitution  which  declares 
that  "all  suits  by  or  against  a  county,  shall 
be  in  the  name  thereof.'*  In  Bennett  v. 
Walker^  64  Ga.  826,  it  was  held  that  in  an  ac- 
tion for  land  brought  by  the  county  commis- 
sioners, who  sued  officially  in  their  own 
names,  there  could  be  no  recovery  in  behalf 
of  the  county.  Following  this  case,  it  was 
again  held,  in  Amett  v.  Commissioners  of  De- 
catur Co.,  75  Ga.  782,  that  an  action  against 
the  board  of  county  commissioners  of  that 
county  (naming  them)  was  not  a  good  action 
against  the  cotmty,  and  could  not  be  amend- 
ed by  making  the  county  a  party.  Both  of 
these  cases  were  adhered  to  in  Hunnicutt  t. 
Stone,  85  Ga.  435,  11  S.  E.  663.  If  actions 
against  the  county  commissioners,  who  were 
the  official  representatives  of  the  county,  and 
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who  were  saed  In  that  capacity,  could  not  be 
held  as  actlonB  against  the  county,  it  seems 
to  follow  Inevitably  that  an  action  against 
'The  Mayor  and  Council  of  the  Town  of 
Jackson"  cannot  be  maintained  as  a  valid 
suit  against  the  municipality  Itself,  the  cor- 
porate name  of  which  is  'The  Town  of  Jack- 
son,** and  the  charter  of  which  expressly  pro- 
Tides  that  It  shall  have  ''power  In  and  by 
said  corporate  name  to  *  *  *  sue  and  be 
sued,  plead  and  be  Impleaded." 

2.  But  even  If  the  declaration  could  have 
been  amended  so  as  to  make  It  an  action 
against  **The  Town  of  Jackson,"  the  plaintiff 
In  error  has  not  properly  brought  to  this 
court  for  review  an  alleged  refusal  of  the 
trial  court  to  allow  just  such  an  amendment. 
The  bill  of  exceptions  states  that  the  court 
erred  "In  refusing  to  allow  the  amendment 
offered  by  the  plaintiff  to  his  writ  before  the 
said  case  was  dismissed."  It  does  not  In- 
form us  what  this  amendment  contained,  but 
undertakes  to  bring  it  to  this  court  by  speci- 
fying as  a  part  of  the  record  to  be  sent  up 
'the  application  to  amend  the  writ  by  plain- 
tiff, and  the  order  refusing  said-  amendment." 
The  rejected  amendment  was  no  part  of  the 
record,  and.  In  assigning  error  upon  a  refusal 
to  alloW'  it  to  be  made,  a  copy  of  the  same 
should  have  been  set  forth,  or  at  least  Its 
substance  stated.  In  the  bill  of  exceptions,  or 
attached  thereto  as  an  exhibit  properly  au- 
thenticated. We  cite  two  cases  precisely  In 
point  upon  this  question  of  practice:  Sibley 
V.  Association,  87  Ga.  738,  13  S.  B.  838,  and 
Bamett  v.  Railway  Co.,  87  Ga.  767,  13  S.  B. 
9<H.    Judgment  affirmed.     ' 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(97  Ga.  466) 
'       HARRIS  et  aL  V.  AMOSKBAG  LUMBER 
CO. 
(Supreme  Court  of  Georgia.    Oct  28,  1895.) 
Trial— OBJBdTioNs  to  Evidbnob— Lbtters— Con- 

TBADICTION  BT  PAROL-— CONTRACT  BT  COR- 
RB8POND.8N0B— IllPLIBD  COVTRAOT. 

1.  While  all  of  the  record  admitted  in  evi- 
dence at  the  Instance  of  the  defendant  may  not 
have  been  pertinent,  yet,  as  much  of  it  was 
both  material  and  relevant,  the  court  did  not 
ccr  In  overmling  a  general  objection  fo  Its  ad- 
mlflsibiUty. 

2.  Where  letters  in  evidence,  plain  and  onam- 
blgnouB  in  their  terms,  clearly  and  distinctly 
Indicated  a  pnrpoae  on  the  part  of  the  writer 
(the  defendant's  general  manager)  to  make  a 
contract  with  the  plaintiffs,  who  were  the  per- 
sons addressed,  it  was  error  to  allow  the  for- 
mer to  testify,  ''It  was  not  my  purpose  to  trade 
with  them  (plaintiffs],  by  writing  these  letters." 
This  error,  m  view  of  the  entire  record,  is  cause 
for  a  new  triaL 

3.  A  complete  and  binding  contract  may  be 
made  by  means  of  an  epistolair  correspondence, 
but  this  result  is  not  accomplished  until  there 
has  been  a  definite  offer  by  one  of  the  parties 
to  the  correspondence,  and  an  unequivocal  ac- 
ceptance of  ft  by  tiie  other,  without  condition 
or  variance  of  any  kind.  The  parties  mnst 
'^utnaUy  awent  to  the  same  thing,  in  the  same 


4.  Although,  In  the  present  case,  the  cor- 
respondence between  the  platntiffs  and  the  de- 
fendant did  not,  of  Itself,  amount  to  a  fully 
completed  and  binding  contract,  if,  in  point  of 
fact,  the  parties  so  treated  and  regarded  it,  and 
if,  In  consequence,  the  plaintiffs  relinquished  to 
the  defendant  their  daha  to  certain  timber,  and 
the  latter  cat  and  used  the  same,  it  is  bound  to 
pay  to  the  plaintiffs  the  price  thereof  as  stated 
in  the  letters,  unless  It  shows  affirmatively  that 
they  did  not  really  own  the  timber,  but  that 
the  paramount  title  thereto  was  in  another,  or 
.othenL  claiming  adversely  to  the  plaintiff s. 

5.  The  charges  excepted  to,  in  which  the  court 
stated  to  tlie  Jury  the  respective  contentions  of 
the  parties,  are  not  erroneous.  Some  of  the  oth^ 
er  charges  complained  of  ate  not  entirely  free 
from  criticism,  out  they  contain  nothing  which 
would  require  the  granting  of  a  new  trial,  and 
there  would  be  no  reversal  of  the  judgment  be- 
low but  tor  the  error  first  above  Indicated. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Dodge  county; 
O.  C.  Smith,  Judge. 

Actlqn  by  Harris  ft  Mitchell  against  the 
Amoskeag  Lumber  Company.  From  a  judg- 
ment for  defendant,  plaintiffs  bring  error. 
Reversed. 

J.  B.  Wooteh  and  Steed  &  Wlmberly,  for 
plaintiffs  in  error.  E.  A.  Smith,  for  defendant 
In  error. 

LUMPKIN,  J.  This  was  an  action  by  Har- 
ris &  Mitchell  against  the  Amoskeag  Lumber 
Company  for  the  price  of  the  timber  on  cer- 
tain lots  of  lapd,  which  plaintiffs  claimed** 
they  had  sold  to  the  defendant,  and  which  the 
latter  had  cut  and  used.  The  declaration  al- 
leged that  the  contract  of  sale  was  In  writing, 
evidenced  by  a  correspondence  which  bad 
taken  place  between  the  plaintiffs  and  the 
defendant  It  is  unnecessary  to  set  out  in  f\ill 
the  letters  constituting  this  correspondence. 
It  Is  sufficient  to  say  that  those  written  by 
the  defendant's  general  manager  unmistak- 
ably indicated  a  purpose  on  the  jpart  of  the 
writer  to  purchase  for  the  company  he  rep- 
resented the  timber  In  question.  Indeed,  the 
correspondence,  as  a  whole,  amounted  to  al- 
most a  complete  contract  It  did  not,  how- 
ever, quite  accomplish  this  result;  for  the 
reason  that  it  never  reached  such  a  point  as 
to  show  that  the  parties  had  distinctly,  defi- 
nitely, and  finally  agreed  upon  precisely  the 
same  thing,  although  It  is  manifest  from  the 
evidence  as  a  whole  that  both  parties  treated 
this  correspondence  as  a  complete  and  bind- 
ing contract  between  them,  and  that  the  de- 
fendant acted  upon  it,  by  taking  and  using  the 
timber  in  pursuance  of  its  terms.  During  the 
progress  of  the  trial  the  latter  offered  In  evi- 
dence the  record  of  an  action  brought  against 
the  plaintiffs  by  one  McAuthur,  which  had  re- 
sulted in  a  verdict  in  the  latter*s  favor.  This 
action  Involved  the  liability  of  the  plaintiffs  to 
McAuthur  for  some  or  all  of  the  timber  which 
Is  the  subject-matter  of  the  present  suit  Some 
portions  of  this  record  do  not  appear  to  have 
been  relevant  evidence  In  this  case,  but,  at 
the  same  time,  other  portions  of  the  same 
were  both  relevant  and  material.  The  court 
admitted  in  evidence  the  entire  record,  over  a 
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genend  objection  to  Its  admiaslbility.  There 
was  a  verdict  for  the  defendant,  and  the  plain- 
tiffs excepted  to  the  OY^mllng  of  their  mo- 
tion for  a  new  trial.  Omitting  minor  points 
presented  l^  this  motion,  we  wUl  brieOy  dla^ 
cuss  the  more  Important  questions  it  brings 
before  us  for  review. 

1.  The  first  of  these  r^ates  to  the  action 
of  the  court  in  admitting  tu  evidence  the  rec- 
ord above  mentioned.  The  rule  Is  well  set^ 
tied  that  If  a  mass  of  testimony—such,  for  In- 
stance, as  a  voluminous  record,  composed  of 
numerous  separate  documents,  some  of  which 
are  admissible,  and  some  inadmisslble—is  of- 
fered In  evidence  as  a  whole.  It  will  not  be  er- 
ror to  reject  It  as  a  whole;  for  in  such  case  it 
Is  clearly  the  duty  of  the  party  tendering  such 
testimony  to  point  out,  and  offer  separately, 
the  relevant  and  material  parts,  to  the  bene- 
fit of  which  he  Is  entitled.  The  correctness  of 
this  rule  was  recognized  in  the  case  of  Hem- 
don  V.  Blajck  (decided  at  the  March  term, 
1895)  22  S.  B.  024.  On  the  other  hand, 
where  evidence  partly  competent  and  partly 
Incompetent  is  offered  as  a  whole,  and  a  mere 
general  objection  to  its  admissibility  is  made, 
admitting  all  of  such  evidence  affords  no  legal 
cause  of  complaint  to  the  objecting  party. 
This  must  necessarily  be  true,  for  the  reason 
that  the  effect  of  a  general  objection  to  the 
evidence  as  a  whole  \a  to  assert  that  none  of 
It  is  admissible;  and  if  this  Is  not  so,  be- 
cause a  portion  of  it  is  pertinent  and  material, 
such  general  objection  must  fall,  because  ob- 
viously lacklDg  in  merit  afid  In  truth.  If  coun- 
sel honestly  believes  none  of  the  evidence  so 
offered  Is  admissible,  it  is  manifestly  proper 
that  by  general  objection  he  Insist  that  the 
whole  of  It  be  excluded.  If,  however,  his 
real  reason  for  objecting  to  the  evidence  is 
that  he  thinks  It  contains  some  Irrelevant 
matter,  the  proper  course  for  him  to  pursue  Is 
to  point  out  to  the  court  such  matter  as  he 
thinks  inadmissible,  and  thus  ask  the  court 
to  pass  upon  the  merits  of  his  real  objection. 
It  is  an  elementary  rule  of  practice  that,  to 
entitle  a  party  to  the  benefit  of  any  right  up- 
on which  he  Insists,  he  must  state  his  claim 
thereto  clearly  and  Intelligibly,  in  order  that 
the  court  may  understandingly  and  advisedly 
pass  thereon.  Counsel  may,  In  utter  good 
faith,  object  to  a  voluminous  mass  of  evi- 
dence, upon  the  idea  that  It  contains  no  mat- 
ter which  Is  competent,  but  In  every  in- 
stance he  does  so  at  his  peril;  for  If  the  view 
he  entertains  be»  In  point  of  fact,  erroneous, 
there  can  be  no  merit  In  his  objection.  The 
fact  that  the  party  offering  such  evidence  is 
not,  on  his  part,  entitled,  as  matter  of  strict 
right,  to  thus  smuggle  in  portions  which  would 
be  clearly  Inadmissible  if  offered  separately, 
cannot  relieve  the  objecting  party  of  his  plain 
duty  of  stating  to  the  court  the  precise  ground 
or  grounds  of  objection  upon  which  he  relies. 
However  irrelevant  and  objectionable  evi- 
dence may  be,  and  no  matter  how  obvious  It 
may  be  that  the  party  offering  the  same  has 
no  right  to  have  It  admitted,  the  rule  of  law 


Is  unbending  that  the  opposite  party  must  not 
only  object  to  its  introduction,  but  must  also 
distinctly  state  the  ground  or  grounds  upon 
which  he  insists  it  should  be  excluded.  A 
mere  general  objection  to  It  will  not  suffice; 
and  even  if  he  objects  to  It  specifically,  upon 
grounds  devoid  of  merit,  he  will  be  held  to 
have  suffered  no  injury  if  the  court  correctly 
rules  against  him  as  to  the  objections  he  ac- 
tually prefers,  and  this  Is  so  though  the  evi- 
dence In  question  would  not  for  a  moment 
have  withstood  the  test  of  other  grounds  of 
objection  not  brought  to  the  attention  of  the 
court.  This  court  will  certainly  not  reverse 
the  action  of  a  trial  Judge,  either  In  admitting 
or  In  rejecting  evidence  offered  as  a  whole, 
some  of  which  Is  competent,  and  other  por- 
tions of  which  are  Incompetent,  when  the  com- 
plaining party  has  utterly  failed  to  meet  the 
requirements  Imposed  upon  him  by  law  as  to 
the  manner  In  which  he  shall  state  and  insist 
upon  his  rights  In  the  premises.  In  a  word.  It 
is  the  duty  of  counsel,  and  not  of  the  presid- 
ing Jndge,  to  properly  manage  and  conduct 
cases  intrusted  to  their  care.  If  they  fall  In 
their  attempts  so  to  do,  It  certainly  Is  not  in- 
cumbent upon  the  trial  Judge  to  take  them  in 
(land,  and  guide  their  exertions  In  the  right 
direction.  On  the  contrary,  It  would  be  high- 
ly Improper,  it  occurs  to  us,  for  the  Judge 
to  thus  become  a  partisan  in  a  case,  rather 
than  a  presiding  magistrate.  In  practice,  the 
Judge  will  generally  exercise  a  wise  discretion 
as  to  evidence  offered  in  "bulk."  If  It,  In  the 
main,  appears  to  be  pertinent  and  competent, 
he  win  doubtless  admit  it,  unless  the  object- 
ing party  undertakes  to  point  out  wherein  the 
evidence  la  Irrelevant  and  Objectionable; 
while,  on  the  other  hand,  if ,  as  a  whole,  the 
evidence  Is  of  doubtful  materiality,  the  court 
will  not  feel  bound  to  admit  It  simply  be- 
cause some  parts  of  the  same.  If  offered  sep- 
arately, would  be  entirely  unobjectionable. 
At  all  events.  In  no  Instance  can  either  party 
be  hurt  if  he  but  observes  the  plain  duty 
which  the  law  points  out  to .  him  for  his 
guidance  in  the  matter. 

2.  The  character  of  the  .correspondence 
which  the  plaintiflis  insisted  constituted  the 
contract  between  themselves  and  the  defend- 
ant has  already  been  indicated.  It  would  be 
impossible  to  read  the  letters  written  by  the 
defendant's  general  manager  without  reach- 
ing the  conclusion  that  he  certainly  intended 
to  purchase  from  the  plaintiffs  the  timber  In 
question.  It  was  therefore  manifestly  error 
to  allow  him  to  testify,  "It  was  not  my  pur- 
pose to  trade  with  them  [the  plalntifEs],  by 
writing  these  letters."  This  testimony  was 
clearly  Inadmissible,  for  at  least  two  good 
reasons:,  (1)  It  contradicted  the  terms  of  the 
writings,  which)  being  plain  and  unambigu- 
ous, constituted  the  best  evidence  as  to  the  In- 
tention of  the  writer;  and  (2)  it  related  to  a 
secret  and  undisclosed  Intention  on  the  part 
of  the  writer.  fiMdaice  as  to  a  party's  knowl- 
edge or  ignorance  upon  any  given  subject  is 
often   competent,    and    may    frequently    be 
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ibown  by  Ills  own  testlxnoiiy,  "but  hto  muUft- 
dosed  intent  Is  not  usually  competent"  Abb. 
Tr.  E^r.  2G0,  note  U,  citing  Nevins  ▼.  Dnn- 
lap,  33  N.  Y.  676»  678;  Dillon  y.  Anderson, 
43  N.  Y.  231.  We  make  the  following  ex- 
tract from  tbe  opinion  of  Folger^  J.,  in  the 
latter  case:  "The  defendant,  being  a  witness 
in  his  own  behalf,  was  asked  by  his  counsel, 
'Did  you  Intend  to  make  an  IndlTidual  con- 
tract?' which  question  was  overruled  by  the 
court  It  called  for  his  purpose,  mentally 
formed,  but  undisclosed  to  the  plalntUt  It 
sought  to  annul,  by  an  intention  not  express- 
ed, words  and  acts  relied  upon  by  the  plain- 
tiCT,  by  which  he  was  influenced,  and  which, 
of  themselTCs^  were  prima  facie  evidence  of 
an  agreement  An  agreement  is  said  to  be  the 
meeting  of  minds  of  the  parties.  But  minds 
cannot  meet  when  one  keeps  to  itself  what 
it  means  to  do.  Nor  can  one  party  know  that 
the  other  does  not  assent  to  a  contract,  the 
terms  of  which  have  been  discussed  and  set- 
tled between  them,  unless  dissent  is  made 
known.  Here  was  the  oral  bargaining  going 
before  the  written  contract  Here  was  the 
written  contract  signed  and  delivered  with- 
out qualiflcation  of  the  act  of  delivery ,— with- 
out the  expression  of  the  intention  called  for 
by  the  question  that  the  act  of  delivery  was 
not  to  be  taken  as  meaning  all  it  seemed  to 
mean.**  Applying  the  principle  thus  an- 
nounced to  the  facts  of  the  present  case,  the 
purpose  or  intent  which  inspired  the  defend- 
ant's general  manager  to  write  the  letters  In 
question  was  entirely  immaterial.  The  plain- 
tiffs had  an  undoubted  right  to  place  upon 
the  language  employed  in  these  letters  its 
usual,  natural,  and  ordinary  interpretation, 
and  to  treat  the  writer  as  meaning  what  the 
language  he  adopted  unquestionably  purport- 
ed to  express.  His  letters  would  certainly 
seem  to  warrant  the  conclusion  that  he  seri- 
ously contemplated  effecting  a  "trade"  with 
the  plaintiffs,  not  that  he  was  writing  In  a 
spirit  of  pure  idleness,  innocent  of  design  or 
purpose, 

3,  4.  In  Robinson  v.  Weller,  81  Ga.  704,  8 
S.  £.  447,  this  court  decided  that  while  a 
contract  of  sale  could  be  made  by  correspon- 
dence through  the  mails,  or  by  telegraph,  in 
order  to  render  the  same  binding  the  offer  of 
the  seller  must  be  accepted  by  the  purchaser 
unequivocally,  imcondltionally,  and  without 
variance.  In  other  words,  there  must  be  a 
mutual  assent  of  the  parties.  "They  must  as- 
sent to  the  same  thing,  in  the  same  sense." 
See,  also,  Stlx  v.  Roulston,  88  Ga.  748,  15  S. 
E.  82G,  cithig  1  Pars.  Cont  475.  The  above- 
quoted  extract  from  the  New  York  case  is 
also  pertinent  In  this  connection.  We  do  not 
think  that  the  correspondence  between  Har- 
ris &  Mitchell  and  the  lumber  company,  test- 
ed by  any  recognized  legal  rules  of  construc- 
tion, ever  amounted  to  a  fully  completed  and 
binding  contract  Nevertheless,  the  evidence 
shows  unmistakably  that  the  parties  so  treat- 
ed it;  and  this  amounts  to  the  same  thing,  in 


law,  as  If  this  result  had  been  succesafnQy 
accomplished  by  the  letters  themselves.  Up- 
on the  strength  of  the  correspondence,  the  de- 
fendants cut  and  used  the  timber;  and  they' 
ought  to  pay  for  it  at  the  price  mentioned  in 
the  letters  (there  being  no  disagreement  as  to 
price),  unle^  they  are  able  to  sustain  their 
defense  that  the  timber  did  not  really  belong 
to  the  plaintiffs,  but  to  another  or  others, 
having  the  paramount  title  to  the  same,  and 
to  whom,  consequently,  the  lumber  company 
would  ultimately  be  liable  to  p.ccount  for  the 
timber  at  its  market  value.  This  defense, 
if  proved,  ought  to  prevail.  It  seems  the 
only  meritorious  ground  upon  which  the  de- 
fendant can  stand. 

5.  We  grant  a  new  trial  in  this  case  becausd^^ 
of  the  error  pointed  out  in  the  second  head' 
note.  But  for  thds,  we  find  nothing  in  the 
record  which  would  require  a  reversal  of  the 
judgment   Judgment  reversed. 


(98  G&.  456) 
DOBSEY  V.  FIDELITY  &  CASUALTY  CO. 

OF  NEW  YORK. 
(Bupreme  Court  of  Georgia.  May  18,  1886.) 
fPi^musn  iNSinuNoa  Pox.roT*<k>if8TEqof ioii~0a- 
YAULT  09  Emplots— What  Cokstitutss. 
Where  a  fidelity  insurance  company,  bv  its 
bond,  covenants  with  a  receiver  engaged  in 
operating  a  railroad  that,  during  the  continu- 
anoe  In  foree  of  tudi  bond,  certain  specified, 
employ^  of  the  receiver  shall  "faithfully  and 
honestly  discharge  their  duties  in  their  several 
capacities,  and  shall  also  faithfully  and  truly 
accooht  for  all  moneys  and  property  and  other 
things  which  may  come  into  thenr  possession  in 
their  respective  employments,  whenever. there- 
to required  by  the  employer,  or  a  duly-author- 
ized officer  in  that  behalf,  and,  at  the  termina- 
tion of  their  said  employments,  shall  surrender 
and  deliv^  up  to  the  employer,  or  a  duly-au- 
thorized representative,  all  moneys,  books, 
vouchers,  papers,  tickets,  and  all  other  proper- 
ty belonging  to  uie  employer,  or  for  which  the 
employer  imall  be  liable  to  another,  or  other 
party  or  parties,  which  shall  then  be,  or  which 
ought  to  be,  in  the  hands,  possession,  or  cus- 
tody of  the  employes,  or  either  of  them;  and  the 
company  hereby  indenmifles  the  employer 
against  all  loss  whidi  the  employer  shaU  sua** 
tain  by  reason  of  the  default  of  any  or  either  of 
the  employes  In.  the  premises,  not  exceeding  in 
the  whole  the  sum  or  sums  aa  hereinafter  pro- 
vided,"— Ae2d,  that  the  insurance  company  was 
not  liable  to  the  insured  in  damages  for  a  loss 
resulting  from  a  wrongful  delivery  of  freight 
by  one  of  these  employes,  in  consequence  of 
which  the  receiver  was  compelled  to  pay  the 
value  of  such  freiaht  to  its  true  owner,  the 
wrongful'  delivery  ha  vine  occurred  before  the 
bond  was  executed.  This  is  so  notwithstand- 
ing that  the  employ^  at  the  termination  of  his 
emplojrment,  though  liable  so  to  do,  failed  and 
refused  to  pay  the  receiver  the  damages  which 
the  latter  had  sustained  because  of  such  wrong- 
ful delivery. 
(Syllabus  by  the  Court.) 

Error  from  city  court  Floyd  county;  G.r 
A.  H.  Harris,  Judge. 

Action  by  R.  T.  Dorsey,  receiver,  against 
the  Fidelity  &  Casualty  Company  of  New 
York.  From  a  judgment  for  defendant  plain- 
tiff brings  error.    Affirmed. 
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J,  W.  Ewlng  and  C.  A.  Thornwell,  for  plain- 
tiff in  error.  Reece  &^  Denny,  for  defendant 
in  error. 

LUMPKIN,  J.  The  nature  of  the  qnea- 
tion  controlling  this  case  so  distinctly  appears 
from  the  syllabus,  but  little  need  be  added 
to  what  is  there  said.  It  seems  to  us  abso- 
lutely free  from  doubt  that,  under  the  con- 
tract between  the  insurance  company  and^ 
the  receiver,  it  was  never  contemplated  thaf 
the  company  should  be  In  any  manner  re- 
sponsible or  liable  for  any  breach  of  duty  or 
misfeasance  on  the  part  of  any  employ^  of 
the  receiver  which  occurred  before  the  bond 
was  executed.  The  company  simply  under- 
took to  guaranty  the  faithful  and  honest  dis- 
charge of  duty  by  the  employes  named  in  the 
bond,  from  and  after  its  date.  The  contract, 
as  to  its  operation,  related  exclusively  to  the 
future,  and  not  to  the  past.  We  do  not  see 
that  it  makes  a  particle  of  difference  that  one 
of  these  employes,  in  consequence  of  a  past 
act  of  negligence,  had  become  liable* to  the 
receiver,  and  was  still  liable,  at  the  termina- 
tion of  his  employment,  to  respond  in  dam- 
ages to  his  master.  This  was  a  matter  with 
reference  to  which  the  insurance  company 
did  not  covenant  with  tjie  receiver,  and  there 
is  no  more  reason  for  holding  the  company  re- 
sponsible for  such  damages  than  there  would 
be  in  making  the  surety  on  a  promissory  note 
liable  for  pre-existing  indebtedness  of  his 
principal,  which  the  surety  had  never  in  any 
manner  contracted  to  pay  or  be  responsible 
for.   Judgment  affirmed. 


(98  Oa.  320) 

MARTIN  et  aL  v.  TRUSTEES  OP  MERGER 

UNIVERSITY. 
(Supreme  Court  of  Georgia.     April  IS,  189a) 

WlLM— CONSTBDOTION— DE8GRIPTI0N  OF  DbVISBSS. 

Where,  by  a  will,  specific  leeacieB  in  cash 
were  bequeathed  to  certain  named  persons,  des- 
ignated as  nephews  and  nieces  of  the  testator's 
first  wife,  to  other  named  persons,  designated 
as  nephews  of  the  testator,  and  to  one  other 
named  person,  designated  as.  the  son  of  a 
named  nepiiew  of  the  testator,  and  the  will  fur- 
ther  provided,  **I  give  and  bequeath  to  each  of 
my  immediate  nephews  and  nieces  one  thousand 
dollars  ($1,000.00)  apiece;  this  meaning  only 
the  children  of  my  brothers  and  sisters,  and 
not  inclnding  such*  nephews  or  nieces  as  are 
specially  provide  for  in  this  wiU,"  the  will  al* 
so  containing  a  residuary  clause  disposing  of 
all  the  balance  of  the  testator's  estate  not  be- 
queathed or  devised  in  the  preceding  items, 
hddf  that  the  gifts  embraced  in  the  words 
above  quoted  were  to  the  testator's  immediate 
nephews  and  nieces,  as  a  class;  that  such  gifts 
inured  only  to  the  benefit  of  persons  who  were 
his  immediate  nephews  and  nieces  living  at  the 
time  of  ills  death,  and  therefore  falling  within 
this  class;  and  tliat  the  children  or  grandchil- 
dren of  nephews  or  nieces  of  the  testator  who 
died  before  his  death  took  nothing  under  the 
will,  either  in  their  own  right,  or  in  that  of 
their  deceased  parents  or  grandparents;  and 
this  is  true  whether  such  deceased  nephews  and 
nieces  were  or  were  not  in  life  when  the  will 
was  executed.  Atldnson,  J.,  dissenting. 
(Syllabus  by  the  Court) 


Error  from  superior  court.  Pulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  trustees  of  the  Mercer  Uni- 
versity against  B.  W.  Martin  and  others,  ex- 
ecutors of  A.  J.  Cheney,  deceased,  for  an  in- 
junction. From  a  decree  for  plaintiffs,  de- 
fendants bring  error.    Affirmed. 

'  Edmund  W.  Martin,  Marshall  J.  COazke,  and 
J.  M.  Terrell,  for  plaintiffs  in  error.  Harde- 
nuin,  Davis  A  Tomer,  and  W.  B.  Wllllngbsin, 
for  defendants  in  error. 

SIMMONS,  a  J.  In  November,  1894,  A. 
J.  Cheney  made  his  will,  and  in  1805  he  died. 
The  sixth  item  of  the  will  is  as  follows:  '^I 
give  and  bequeath  to  each  of  my  immediate 
uephews  and  nieces  one  thousand  dollars  (|1,- 
000.00)  apiece;  this  meaning  only  the  chU- 
dren  of  my  brothers  and  sisters,  and  not  in- 
cluding such  nephews  or  nieces  as  are  spe- 
cially provided  for  in  this  will."  The  seventh 
item  gives  specific  sums  to  several  named 
nephews  and  nieces  of  the  testator's  first 
wife.  The  eighth  item  gives  specific  sume  to 
six  named  persons,  three  of  whom  are  de- 
scribed as  nephews  of  the  testator.  The 
ninth  Item  gives  a  specific  sum  to  a  son  of 
one  of  these  nephews.  The  thirteenth  item 
is  as  follows:  **I  give,  bequeath,  and  derise 
the  residue  of  my  estate,  after  deducting  the 
amounts  hereinbefore  and  hereinafter  men- 
tioned, to  Mercer  University,  to  educate  poor 
young  men  who  are  uUable  to  educate  them- 
selves, be  the  said  residue  much  or  little  at 
the  time  of  my  death.  The  amount  so  be- 
queathed or  devised  shall  be  turned  over  to 
the  proper  authorities  of  said  uniyersity,  to 
be  invested  in  bonds  as  soon  as  practicable, 
and  the  interest  only  used  for  the  said  pur- 
pose." This  controversy  arose  upon  the 
proper  construction  of  the  sixth  item  above 
quoted.  The  trustees  of  Mercer  University 
filed  their  equitable  petition,  in  wUch  they 
alleged  tliat  13  of  the  nephews  and  nieces  of  * 
the  testator  were  dead  at  the  time  of  his 
death,  and  that  the  executors  of  the  will 
contended  that  the  sliares  which  would  have 
gone  to  these  13  nephews  and  nieces,  had 
they  been  in  life  at  the  testator's  death,  went 
to  their  children  and  grandchildren,  and  that, 
so  construing  this  item  of  the  will,  they  in- 
tended to  pay  to  these  children  and  grand- 
children accordingly.  The  trustees  contend- 
ed that.  Inasmuch  as  these  13  nephews  and 
nieces  were  dead  at  the  time  of  the  testator's 
death,  their  children  and  grandchildren  did 
not  take  under  this  item  of  the  will;  and 
they  prayed  for  an  injunction  against  the  ex- 
ecutors, restraining  them  from  paying  to  the 
children  and  grandchildren  referred  to  the 
amounts  specified  in  this  item.  On  the  hear- 
ing of  the  petition  for  injunction,  the  court 
below  decided  that  the  children  of  the  neph-* 
ews  and  nieces  mentioned  in  this  item  did 
not  take  under  the  will,  and  he  enjoined  the 
executors  from  paying  over  the  money  to 
them. 
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In  the  opinion  of  a  majority  of  this  court, 
the  court  below  was  right  in  the  construc- 
tion placed  upon  this  item  of  the  will.  The 
beguest  to  the  nephews  and  nieces  mention- 
ed in  this  item  is  clearly  to  a  class,  and  is  not 
made  to  them  as  indiyiduals.  In  this  respect 
it  is  different  from  other  items  above  refer- 
red to,  in  which  bequests  are  made  to  neph- 
ews and  nieces,  the  bequests  made  in  those 
items  being  made  to  them  as  indiriduals.  In 
the  construction  of  wills,  it  is  the  duty  of 
courts  to  look  to  the  whole  will,  and  thus  as- 
certain the  intention  of  the  testator.  The 
evident  Intention  of  this  testator,  which  we 
gather  from  the  whole  wiU,  was  that  the  be- 
quests made  in  the  sixth  item  should  take 
effect  Immediately  upon  his  death,  and  that 
the  persons  described  who  should  be  living 
at  the  time  of  his  death  should  be  the  only 
objects  of  his  bounty.  It  seems  clear  to  us 
that  he  did  not  intend  that  others  not  de- 
scribed therein  should  take  under  this  item. 
If  he  had  so  intended,  he  certainly  would 
not  have  used  the  language  he  did,— "to  each 
of  my  immediate  nephews  and  nieces,  one 
thousand  dollars  apiece."  Doubtless  fearing 
that  there  might  be  some  uncertainty  as  to 
whom  he  meant  by  his  "immediate  nephews 
and  nieces,"  he  adds,  "This  meaning  only 
the  children  of  my  brothers  and  sisters";  and 
to  this  he  adds  the  following:  "Not  includ- 
ing such  nephews  and  nieces  as  are  si>ecially 
provided  for  in  this  will."  If  he  had  intend- 
ed that  the  children  of  the  nephews  and 
nieces  referred  to  in  this  item  should  inherit 
In  case  the  parents  were  not  living  at  the 
time  of  his  death,  it  would  have  been  an  ea^y 
matter  to  have  said  so,  and  he  doubtless 
would  have  done  so  if  he  had  so  intended. 
It  is  a  familiar  rule  that  a  gift  to  a  class,  to' 
take  effect  Immediately  on  the  testator^s 
death,  Includes  only  those  who  are  living  at 
tHat  time.  2  Blgelow,  Jarm.  WiUs  (6th  Ed.) 
top  pp.  1G7,  1010;  2  Redf.  Wills,  9,  10,  and 
authorities  there  cited.  *  In  the  case  of  Walk- 
er V.  Williamson,  25  Ga.  549,  the  testator  or- 
dered an  equal  division  of  his  property  among 
his  children,  share  and  share  alike.  Philip 
Walker,  one  of  the  children  Included  In  the 
win,  died  before  the  death  of  the  testator; 
and  some  of  his  heirs  at  law  filed  a  biU  claim- 
ing that  he  was  a  legatee,  and  that  they  were 
entitled  to  a  portion  of  his  legacy.  McDon- 
ald, J.,  in  discussing  this  point  says:  "Noth- 
ing could  pass  to  Philip  Walker,  for  he  is  not 
named,  and  at  the  death  of  the  testator  he 
was  dead.  He  was  not  a  child.  Under  that 
item  of  the  will,  then,  there  was  no  lapse  into 
the  ^tate  of  the  testator  of  any  interest  in 
the  negroes  by  reason  of  the  death  of  Philip 
Walker  in  the  lifetime  of  testator."  It  was 
•  further  held  in  that  case  that  grandchildren 
cannot  take  under  a  bequest  to  children,  un- 
less there  be  something  In  the  will  to  indi- 
cate and  effectuate  such  intention.  It  was 
also  held  that,  under  a  bequest  to  the  testa- 
tor's children,  nothing  would  pass  to  a  son 
who  died  in  the  testator's  lifetime.    In  the 


case  of  Spiilnger  t.  OongletoD,  90  Ga.  976,  It 
was  held  that  a  l^wcj  to  **be  divided  be- 
tween my  two  sisters'  Children,  Elizabeth 
Jones  and  Martha  Lilly,  to  wit"  (naming  the 
children),  goes  only  to  those  who  were  chil- 
dren o(  the  two  sisters  at  the  death  of  the 
testator;  and  one  of  the  named  children  dy- 
ing before  the  testator  is  to  be  considered  as 
stricken  from  the  enumeration.  Judge  Ste- 
phens, who  delivered  the  opinion  of  the  court, 
said:  "Tills  is  a  g^ft  to  a  class,  *sister*s 
children,*  and  to  individuals  also,  'Naomi,' 
etc.,  the  two  ideas  being  supposed  by  the 
testator  to  be  so  perfectly  coincident  and  har- 
monious that  the  one  is  really  used  as  a  de- 
scription of  the  other.  But  we  think  the 
class  was  the  leading  idea.  The  blood  seems 
to  have  been  the  motive,  and  we  think  the 
Intention  was  that  the  gift  should  go  to  all 
who  were  children  of  those  two  sisters,  and  to 
none  who  were  not  children;  that  is  to  say, 
to  all  who  answered  the  description,  and  to 
none  who  did  not  answer  it,  at  the  death  of 
the  testator,— that  being  the  time  at  which 
the  will  speaks."  In  the  case  of  Davie  v, 
M''ynn,  80  Ga.  673,  6  S.  B.  183,  the  bequest 
was  to  the  son  for  life,  and  at  his  death  to 
his  children,  share  and  share  alike,  but,  if 
he  died  leaving  no  children,  then  the  same, 
at  his  death,  to  go,  share  and  share  alike,  to 
his  nephews  and  nieces,  the  children  of  his 
deceased  brother,  John  L.,  and  of  his  de- 
ceased brother-in-law,  John  Wilkfnson.  Two 
of  the  testator's  nieces,  children  of  John  Wil- 
kinson, died  in  the  testator's  lifetime,  leav- 
ing issue;  and  It  was  held  that  the  devise 
was  to  a  class,  and  the  nieces  who  died  be- 
fore the  testator  were  not  included  therein. 
This  case  was  referred  to  and  approved  in 
the  case  of  Tolbert  v.  Burns,  82  Ga.  213,  8  S. 
B.  79,  where  It  was  again  held  that,  one  of  a 
class  having  died  before  the  making  of  the 
will,  her  daughter  took  no  share  in  the  de- 
vise. 

But  it  was  contended  that,  although  this 
may  be  true,  the  language  of  this  item  of  the 
will  takes  it  out  of  this  rule,  because  it  de- 
clares that  each  of  the  testator's  nephews  and 
nieces  shall  have  $1,000  apiece,  and  thus  in- 
dividualizes them,  and  therefore  section  2462 
of  the  Code  is  applicable,  that  section  declar- 
ing: "If  a  legatee  dies  before  the  testator,  or 
is  dead  when  the  will  Is  executed,  but  shall 
have  issue  living  at  the  death  of  the  testator, 
such  le^cy,  if  absolute  ajod  without  remain- 
der or  limitation,  shall  not  lapse,  but  shall 
vest  in  the  issue  in  the  same  proportions  as 
if  inherited  directly  from  their  deceased  an- 
cestor," We  do  not  think  the  language,  "each 
a  thousand  dollars  apiece,"  would  change  the 
rule  which  we  have  stated.  The  words  "each** 
and  "apiece,"  in  this  item,  mean  the  same 
thing.  They  mean  simply  that  each  nephew 
and  niece  shall  have  $1,000.  Instead  of  giving 
to  the  class  an  aggregate  sum,  the  testator 
divided  it  himself,  by  this  language.  Haw- 
kins, in  his  work  on  Wills  (page  6^,  after 
stating  the  rule  above  laid  down,— that  a  de- 
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Viae  or  bequest  to  the  chHdren  of  the  testator 
means,  prima  facie,  the  children  In  existence 
at  the  testator's  death,~adds:  "The  rule  is 
the  same  whether  the  gift  be  of  an  aggre- 
gate fund  to  the  class,  as  1,000  pounds  to  the 
children  of  A.,  or  of  a  certain  sum  to  each 
member  of  the  class,  as  to  the  children  of 
A.  100  pounds  each."  He  says  also  that  this 
rule  extends  to  gifts  to  grandchildren,  issue, 
brothers,  nephews,  cousins.  Schouler,  in  his 
work  OA  Wills  (section  529),  after  laying  down 
the  general  rule  above  announced,  remarks, 
••Nor  is  this  presumption  to  be  varied,  wheth- 
er an  aggregate  sum,  like  $5,000,  be  given  to 
the  class,  as  $5,000  to  the  children  or  grand- 
children or  brothers,  etc.,  of  A.,  or  a  certain 
sum  to  each  ihember  of  the  claiss,  as  to  the 
children  or  grandchildren  or  brothers,  etc.,  of 
A.,  $1,000  each,"  In  the  case  of  Robinson  v. 
McDiarmid,  S7  N.  0.  455,  the  will  contained 
these  provisions:  •'My  bank  stock,  my  coun- 
ty bonds,  I  leave  to  my  following  heirs:  Bank 
stock  $5,000,-13,000  of  it  I  leave  to  my  moth- 
er, •♦  •  $800  to  my  nephew  [naming 
him],  $200  to  each  of  my  sister,  Mrs.  Ann  Y. 
Huske's,  chUdren,"  One  of  Mrs.  Huske's  chijr 
dren,  Clay,  died  before  the  testatrix.  Smith, 
C.  J.,  said:  "We  concur  in  the  opinion  that 
all  the  children  of  Ann  V.  Huske  living  at  the 
time  of  the  death  of  the  testatrix,  as  well  the 
two  youngest  bom  after  the  making  of  the 
will  as  those  bom  before,  and  none  others, 
take  the  legacy  given  to  each  of  my  sister, 
Mrs.  Ann  V.  Huske's,  children,'  excluding 
Clay,  who  died  during  the  lifetime  of  the  tes- 
tatrix." And  he  adds:  "But  this  Is  not  a 
case  of  lapse.  The  deceased  child,  not  being 
in  esse  at  the  death,  is  not  embraced  in  the 
words  of  the  bequest  to  the  others  as  a  class." 
In  the  case  of  Mann  v.  Thompson,  1  Kay, 
638,  it  was  held  that  when  distinct  sums  of 
money  are  given  to  every  individual  of  the 
class,  but  no  time  is  limited  for  distribution, 
the  persons  who  answer  the  description  at  the 
death  of  the  testator  are  alone  entitled  to  take; 
and  the  constmction  is  the  same  if  the  gift 
be  of  a  certain  sum  to  each  of  the  children  of 
A.  and  B.  who  should  attain  twenty-one,  but,, 
in  case  ajoy  of  them  ^should  die  under  that 
age,  his  share  to  go  to  his  surviving  brothers 
and  sisters,  although  A.  had  no  children  at 
the  date  of  the  will,  or  at  the  death  of  the  tes- 
tator, but  had  children  bom  after  the  testa- 
tor's death.  Many  other  cases  could  be  cited 
in  which  it  has  been  held  that  a  bequest  was 
to  a  class,  although  made  to  the  legatees 
•*share  and  share  alike,"  ••equally,"  "each 
and  every,"  or  ''each  and  all." 

This  brings  us  to  the  discussion  of  the  sec- 
tion of  the  Code  above  quoted  (2462).  This 
section  is  not  a  rule  for  the  constmction  of 
wUIs.  It  simply  declares  who  shall  take 
when  the  legatee  is  ascertained.  It  was  en- 
acted by  the  legislature  to  prevent  a  legacy 
from  lapsing  when  the  legatee  Is  ascertained. 
If  what  we  have  already  said  in  thiis  opinion 
is  sound,  no  person  of  a  class  can  be  a  legatee 
unless  he  is  Jliving  at  the  time  of  the  testator's 


death.  Olie  gift,  as  we  have  shown,  was  to 
take  effect  immediately  upon  the  testator's 
death.  Proper(7  jnust  at  all  times  have  an 
owner,  and  where  the  bequest  is  in  terms  im- 
mediate, and  so  intended  to  be  by  the  testator, 
and  the  description  of  persons  to  take  is  gen- 
eral, then  none  that  do  not  fall  within  the  de- 
scription at  the  time  of  the  testator's  death 
can  take.  Thirteen  of  these  nephews  and 
nieces  being  dead  at  the  time  of  the  testator's 
death,  and  the  gift  being  immediate  upon  his 
death,  they  did  not  faU  within  the  description 
of  legatees,  aiid  not  being  named  la  the  will 
as  legatees,  nor  described  in  such  manner  as 
to  individualize  them,  and  show  plainly  what 
particular  persons  the  testator  meant,  they 
could  not  be  legatees  under  the  wIU;  and  of 
course,  if  they  were  not  legatees,  this  section 
of  the  Code  cannot  apply  to  them,  and  their 
children  or  grandchildren  cannot  take  any- 
thing under  It  The  uniform  decisions  of  this 
court  since  the  passage  of  the  act  of  1836,  of 
which  this  section  of  the  Code  Is  a  codifica- 
tion, are  in  accord  with  this  view.  This  act 
being  in  existence  when  the  case  of  Walker  v. 
Williamson,  supra,  was  decided,  the  court 
must  have  held  that  it  did  not  apply  in  that 
case.  It  was  also  in  existence  when  Springer 
V.  Oongleton,  supra,  was  decided.  In  refer- 
ring to  that  case,  Blandford,  X,  in  the  case 
of  Davie  v.  Wynn,  supra,  says,  "It  may  be 
fairly  inferred  that  the  counsel  who  argued 
that  case  did  not  overlook  this  statute,  and 
that  the  court  considered  It,  and  that  it  was 
considered  inapplicable  to  a  case  of  this  kind." 
It  appears  from  the  report  of  Springer  v. 
Congleton  that  Judge  Blandford  was  of  coun- 
sel for  the  plaintiff  in  error.  This  statute 
.  was  likewise  considered  in  the  case  of  Tolbert 
V.  Bums,  supra,  and  was  there  treated  as  in- 
applicable. But  it  was  contended  that  this 
case  is  controlled  by  that  of  Downing  v.  Bain, 
24  6a.  372.  In  our  opinion,  that  case  has  no 
bearing  at  all  upon  the  point  now  being  con- 
sidered. The  statement  of  faqts  contained 
therein  does  not  show  that  section  2462  was 
Involved  in  the  decision.  All  the  legatees 
were  in  life  at  the  death  of  the  testator,  and 
the  question  was  whether  a  certain  class  of 
legatees  took  per  capita  or  per  stirpes.  The 
gift  was  to  a  class,  as  in  the  present  case,  but 
the  testator  did  not  give  an  aggregate  sum  to 
the  class.  Four  thousand  dollars  was  given 
to  each  one  of  the  class.  The  court  properly 
held  that  the  intention  of  the  testator  was  to 
give  to  each  one  of  them  a  particular  amount, 
and  not  to  each  family  that  amount  In  the 
present  case,  as  we  have  seen,  the  judge  be- 
low held  that  those  living  at  the  time  of  the 
testator's  death  took  each  $1,000,  which  we 
think  was  proper  and  right  If  any  of  the  class 
to  whom  the  bequest  was  made  in  Downing' 
V.  Bain  had  died  before  the  testator,  a  very 
different  question  would  have  been  presented. 
The  only  other  thing  decided  by  the  court, 
bearing  upon  this  question,  was  that  one  of 
the  class  of  children  of  the  testator's  two 
nieces,  Janet  Bain  and  Sophia  McBride,  was 
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tx>ni  after  tbe  death  of  the  testator;  Imt  It 
appears  In  the  report  of  tbe  case  that  fhJs 
child  was  bom  within  nine  months  after  the 
testatoifs  death,  and  It  was  properly  mled 
that  he  also  took  as  a  legatee  nnder  the  will, 
because  he  was  In  esse  at  the  time  of  the  tes- 
tator's death.  The  case  of  Cheney  ▼.  Belman, 
71  Ga.  384,  Is  also  relied  on  by  counsel  for 
the  plaintiff  In  error.  The  difference  be- 
tween that  case  and  this  was  fully  explained 
by  Blandford,  J.,  In  Darle  y.  Wynn,  supra. 
Looking  to  the  whole  wUl,  especially  the 
sixth  Item,  we  are  of  the  opinion  that  the 
bequest  made  therein  was  to  a  class;  that 
none  of  that  class  took  under  that  Item  of  the 
win,  except  those  who  were  living  at  the 
time  of  the  testator's  death;  that  those  not 
Urlng  at  that  time  could  not  be  legatees,  and 
therefore  section  2462  of  the  Code  does  not 
apply;  that  the  words  "each"  and  "apiece^* 
do  not  so  individualise  or  identify  the  per- 
sons of  that  class  as  to  change  the  general 
rule  that  only  those  living  at  the  time  of  the 
death  of  the  testator  could  take;  and  that  in 
this  class  of  cases  such  has  been  the  uni- 
form construction  of  this  court  Judgment 
affirmed. 

ATKINSON,  J.  (dissenting).  The  bequest 
embraced  In  the  words  quoted  was  to  the 
persons  described  as  legateeQ  severally  and 
as  Individuals,  and  not  to  them  collectively 
and  as  a  class;  and  the  legacies  bestowed  be- 
Ing  absolute  and  without  remainder  or  lim- 
itation over,  if  one  of  such  legatees  so  In- 
dicated died  leaving  issue  in  life  at  the  tes- 
tator's death,  such  issue  were  entitled  to  take 
the  legacy  of  th^  deceased  ancestor;  and 
this  is  true,  even  though  the  ancestor  died 
before,  the  testator,  or  indeed  was  dead  at  the 
time  of  the  execution  of  the  wilL  Code,  | 
2462. 


(96  Ga.  4S4) 

HABRIS  V.  JOHNSON. 
(Supreme  Court  of  Gkorgia.     May  11,  1896.) 
Hastbr  and  Sbrvant  —  Dissolutioh  ov  Rela- 
tion BT  Dbath  ov  Ma8tbb->Impltbi>  ComnuoT 
voa   SsBviOBs— AonoN  bt  IswAVt-^MAimuiB- 
sioir. 

1.A  mother,  who  was  a  widow,  havijig 
agreed  in  parol  with  anotlier  to  take  her  minor 
son,  about  10  yean  old,  and  board,  clothe,  and 
send  him  to  school  till  he  was  of  age,  have  his 
services  to  that  time,  and  then  give  him  a  horse, 
saddle,  bridle,  and  suit  of  clothes,  and  this  con- 
tract having  been  faithfully  carried  out  by  the 
person  who  liad  made  the  same  with  the  moth- 
er, until  his  death,  which  occurred  some  five 
years  after  the  contract  was  made,  the  services 
•f  the  child  during  this  period  not  being  of 
greater  value  than  what  was  dose  for  and  re- 
ceived by  him,  the  estate  of  the  deceased  was 
not  liable  to  the  child  or  the  mother  In  any 
amonnt. 

2.  Where,  after  the  death  of  snch  person,  his 
widow  and  his  son  agreed  with  the  mother  of 
the  child  to  carry  out  the  contract  of  the  de- 
ceased, but  in  point  of  fact  the  child  worked 
QBtil  his  majorily  for  the  son  of  the  deceased, 
who  piDmistd  the  cbOd  to  pay  him  for  his  serv- 
ices, and  where,  upon  jthe  child's  becoming 
of  age,  his  employer  not  only  repudiated  the 


original  agreement  of  his  father  as  Is  the 
hone,  saddle,  bridle,  and  suit  of  dothes,  but 
also  refused  to  pay  the  child  the  value  of  his 
services,  the  latter  could  maintain  in  his  own 
right  an  action  for  the  same  against  his  em- 
ployer upon  a  quantum  meruit,  it  appearing 
that  the  plaintiff  had  been  piractically  manu- 
mitted by  his  mother;  that  she  had  nmnqnish- 
ed  any  right  to  claim  compensation  for  his  serv- 
ices, and  consented  for  him  to  receive  the  same. 

8.  The  evidence  ^nlly  warranted  a  finding 
that  the  real  facts  of  this  case  wen  as  above 
snnmiarised.  The  charges  requested  were  not 
adjusted  to  the  issues  involved,  and  the  charts 
complained  of.  if  not  strictly  correct,  was  not 
harmful  to  the  defendant  The  verdict  ap- 
pean  to  have  done  substantiai  justice,  and,  be- 
mg  the  second  one  in  the  plaintiff's  favor,  this 
court  will  not  set  it  aside. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Whitfield  county; 
T.  W.  Milner,  Judge. 

Action  by  J.  L.  Johnson  against  W.  W.  Har- 
ris to  recover  compensation  for  services  ren- 
dered. From  a  Judgment  for  plaindfl,  de- 
fendant brings  error.   Afilrmed. 

McCutchen  &  Shumate,  for  plaintlfl^  in  er- 
ror. B.  J.  &  J.  McCamy,  for  defendant  in 
error. 

SIMMONS,  C.  J.  nie  father  of  Johnson, 
the  defendant  in  error,  died,  leaving  a  widow 
and  five  young  children,  one  of  whom  was 
the  defendant  in  error.  The  mother,  being 
unable  to  6U];^x>rt  them,rentered  into  an  agree- 
ment with  William  Harris,  Sr.,  the  father  of 
the  plaintiff  in  error,  to  the  effect  that  he  was 
to  take  the  defendant  in  error,  and  board  and 
clothe  him  and  send  him  to  school,  and  re- 
ceive all  his  services,  until  he  should  reach 
the  age  of  21  years;  and,  when  he  should 
arrive  at  that  age,  Harris  was  to  give  him  a 
horse,  saddle,  bridle,  and  a  suit  of  clothes. 
He  was  then  10  years  of  age.  He  remained 
with  Harris  until  the  latter*s  death,  which  oc- 
curred when  the  boy  was  about  15  years  old. 
A  new  arrangement  was  then  made  by  the 
mother  and  the  boy  with  the  widow  of  Harris 
and  his  son,  the  plaintiff  in  error,  whereby 
they  agreed  to  cany  out  the  original  agree- 
ment The  boy  remained  with  them  until  he 
was  21  years  old.  The  evidence  is  confiictlng 
as  to  who  was  his  employer  during  this  latter 
period,  but  we  think  a  preponderance  of  the 
evidence  shows  that  he  worked  for  the  son 
instead  of  the  mother.  There  is  evidence, 
also,  that  the  son  agreed  with  the  boy  that  if 
he  would  stay  with  him,  and  work  for  him, 
he  would  pay  him  for  his  work  on  his  arrival 
at  majority.  When  he  arrived  at  majority, 
he  demanded  payment  from  Harris  for  his  - 
services,  and,  this  demand  being  refused, 
brought  his  action  against  Harris,  upon  a 
quantum  meruit,  for  the  value  of  his  services 
for  six  years.  On  the  first  trial  of  the  case 
the  Jury  rendered  a  verdict  for  the  plaintiff, 
and  on  motion  for  a  new  trial  by  the  defend- 
ant the  court  set  aside  the  verdict  On  the 
next  trial  the  Jury  again  rendered  a  verdict 
for  the  plaintiff,  and  the  court  refused  to  set 
it  aside  upon  the  motion  of  the  defendant, 
whereupon  the  latter  excepted. 
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It  was  insisted  that  the  defendant  was  not 
liable,  because  the  contract,  if  any  was  made, 
was  between  the  defendant's  father  and  the 
mother  of  the  plaintiff,  and  the  right  of  'ac- 
tion was  in  the  mother  and  not  in  the  son, 
and  that  if  there  wiis  any  liability  at  all  the 
estate  of  the  defendants  father  was  liable, 
and  not  the  defendant  himself.  When  a  fa- 
ther dies  leaving  a  widow  and  minor  chil- 
dren, the  mother  is  entitled  to  the  custody 
and  control  of  the  children,  and  to  their  seir- 
ices  during  their  minority;  but  she  can  re- 
lease her  right  to  the  services  of  a  child,  and, 
if  she  does,  of  course  she  cannot  recover 
therefor,  but  the  right  of  action  would  be  in 
the  child.  We  think,  therefore,  that,  when 
the  mother  made  the  agreement  above  men- 
tioned with  the  elder  Harris,  it  was  a  virtual 
relinquishment  by  her  of  the  custody  and 
control  of  the  child,  and  of  her  right  to  re- 
ceive compensation  for  his  labor.  If  the  elder 
Harris  had  lived  until  the  child  became  of  age, 
and  had  then  refused  to  carry  out  his  agree- 
ment with  the  mother,  we  think  the  child 
could  have  brought  an  action  against  him  to 
recover  for  the  value  of  his  services;  but 
inasmuch  «iS  the  evidence  shows  that  he  car- 
ried out  his  contract,  and  that  the  services 
rendered  up  to  the  time  of  his  death  were  not 
worth  more  than  what  was  done  for  and  re- 
ceived by  the  child,  the  latter  was  not  en- 
titled to  recover  anything  from  the  estate  of 
his  deceased  employer.  When  the  elder  Har- 
ris died,  the  agreement  between  him  and  the 
mother  in  behalf  of  the  child  died  with  him. 
The  relation  of  master  and  servant  is  dis- 
solved by  the  death  of  the  employer.  Wood, 
Mast  &  Serv.  p.  62,  fi  44;  1  Am.  &  Eng.  Bnc 
Law  Cist  Ed.)  p.  639a. 

2.  The  mother  of  the  child,  and  the  widow 
and  the  son  of  the  employer,  seemed  to  rec- 
ognize this  rule,  and  after  the  death  of  the  em- 
ployer, made  a  new  agreement,  whereby  they 
were  to  carry  out  as  individuals  the  original 
agreement  Under  this  new  agreement  the 
plaintiff  remained  on  the  farm,  and,  it  seems, 
fully  performed  his  duty.  Mrs.  Harris,  the 
widow  of  the  employer,  and  her  son,  the  de- 
fendant, also  remained  on  the  farm,  but  the 
son  cultivated  and  managed  it,  and  used  its 
proceeds  for  his  own  benefit;  and  the  evi- 
dence shows  that  the  plaintiff  worked  for  him 
from  the  time  the  new  contract  was  entered 
into  until  the  plaintiff  arrived  at  majority. 
Under  this  state  of  facts,  we  have  no  hesita- 
tion in  holding  that,  upon  the  refusal  of  the 
defendant  to  carry  out  the  agreement,  the 
plaintiff  could  recover  against  him  upon  a 
quantum  meruit  The  evidence  shows  that 
the  plaintifTs  mother  had  virtually  manumit- 
ted him,  and  he  was  therefore  entitled  to  sue 
in  his  own  right  for  his  services.  As  before 
remarked,  the  evidence  is  conflicting  as  to 
whether  the  plaintiff  was  working  for  the  de- 
fendant's mother  or  not;  but,  according  to 
the  weight  of  the  evidence,  he  gave  his  whole 
time  and  services  to  the  defendant 

3.  The  evidence  warranted  the  Jury  in  find- 


ing for  the  plaintiff.  The  request  of  the  de-* 
fendant's  counsel  to  the  court  to  charge  as 
set  out  in  the  record  was  not  adjusted  to  the 
points  in  issue  between  the  parties^  and  was 
therefore  properly  refused.  The  charges  com- 
plained of  in  the  motion  for  a  new  trial,  if 
not  exactly  accurate,  were  not  harmful  to  the 
defendant.  The  verdict  appears  to  have  done 
substantial  Justice  to  the  parties,  and,  the 
trial  Judge  being  satisfied  therewith,  we  will 
not  Interfere  with  his  discretion  in  refusing  a 
second  new  triaL   Judgment  affirmed. 

(98  GfL  46S> 
ORUTCHFIBLD  v.  DAILBY. 
(Supreme  Court  of  Georgia.     May  19,  1896.) 

IN8I7BAMGB~RB8CI88I0N  OV  COKTRAOT— ACTION  OX 

PsBUinM  NOTB— ADUI88IBIUTT  OV 

POLIOT-^EXBCUTION. 

1.  No  comiideration  Ui  essential  to  the  re* 
scission  of  a  simple  executory  contract  (that 
is,  one  which  has  not  been  acted  upon),  other 
than  a  mutual  agreement  of  the  parties  that  it 
shall  no  longer  bmd  either  of  them.  The  coor 
sideration  on  the  part  of  each  is  the  other's  re* 
nunciation. 

2.  Hence,  if  a  written  application  for  a  life 
insurance  policy,  and  a  promissory  note  for  the 
first  premium  thereon,  were  delivered  to  an 
agent  of  the  insurance  company,  and  by  him 
forwarded  to  the  company,  but  before  the  latter 
had  acted  upon  the  application  it  was  mutual- 
ly agreed  between  the  applicant  and  the  agent 
that  the  note  should  be  recalled  and  returned 
to  the  applicant,  and  that  *the  affair  will  stop 
just  whore  it  is  at;  there  will  be  nothing  more 
of  it,"*— this  of  itself  would  be  sufficient  to  con- 
stitute a  lawful  rescission;  and  it  was  error  to 
charge,  in  effect  that  a  rescission  could  not  be 
had  under  these  circumstances,  unless  based 
upon  a  valuable  consideration. 

3.  In  the  trial  of  an  action  upon  such  note, 
a  policy  of  hisurance  alleged  to  have  been  is- 
sued in  pursuance  of  the  application  above  men- 
tioned was  not  admissible  m  evidence,  without 
proof  of  its  execution:  and  it  was  not  sufficient 
for  this  purpose  merely  to  prove  by  a  snbagent 
of  the  company  that  he  had  received  such  a  p<^- 
icy  from  another  subagent  or  from  the  com- 
pany's general  agent  the  witness  bfing  unable 
to  remember  from  which  of  these  persons  it 
came  into  his  hands. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Walker  county; 
W.  T.  Tumbull,  Judge. 

Action  by  O.  G.  Dailey  against  F.  A.  Crutch- 
field  on  a  premium  note.  From  a  Judgment 
for  plaintiff,  defendant  brings  error.  Re- 
versed. 

Ck)peland  &  Jackson  and  R.  M.  W.  Glenn, 
for  plaintiff  in  error.  Lumpkin  &  Shattuck* 
for  defendant  tn  error. 

SIMMONS,  C.  J.  1,  2.  Crutchfleld  applied 
to  Dailey,  the  agent  of  a  life  insurance  com- 
pany, for  a  policy  of  life  insurance,  and  at 
the  same  time  gave  his  note  for  the  premium 
thereon.  The  morning  after  the  application 
was  nuide,  he  met  Dailey,  and  told  him  that 
he  wished  the  application  to  stop  where  tt 
was;  that  he  did  not  want  it  to  go  any  fur- 
ther. Dailey  replied  that  he  had  sent  the 
application  on  to  Atlanta,  and  would  write 
and  get  the  note  returned,  and  give  it  bade 
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to  htaxk;  Umt  "tlw  affiilr  win  stop  jxmt  where 
it  is  at;  tliere  ¥rm  be  nothii^  more  of  it" 
He  did  not  receive  the  policy,  and  Ueaxd  noth- 
ing more  about  the  matter  UDtU  Just  before 
suit  was  broo^t  apon  the  note.  To  the  suit 
he  filed  a  special  plea  setting  up  these  facts; 
On  the  trial  of  the  case  the  court  charged  the 
jury  that,  unless  there  was  a  yaluable  con- 
sldeiaticm  for  the  rescission,  he  could  not  re- 
scind. Under  the  eridence  for  the  plaintiff, 
this  charge  was  erroneous.  The  contract  be- 
tween Crutchfield  and  Dailey  was  executory, 
and  not  under  seaL  While  K  is  true  he  had 
glyen  his  note  for  the  premium  on  the  policy 
of  insurance,  his  application  had  not  been  ac- 
cepted by  the  company.  The  company  might 
'have  rejected  it  It  would  not  be  bound  un- 
til it  had  accepted  the  application  and  issued 
the  policy.  So  the  contract  was  not  fully 
executed  by  Grutchfi^d  giving  the  note.  It 
was  still  executory.  Under  thlB  state  of  facts, 
the  parties  who  made  the  contract  could,  by 
mutual  consent,  rescind  it  It  was  not  nec- 
essary for  Crutchfleld  to  pay  Dailey  any  con- 
sideration for  his  consent  to  rescind.  The 
agreement  by  each  party  to  release  the  other 
from  the  obligation  of  the  contract  was  a  suf- 
ficient consideration,  and  the  agreement  did 
release  the  insurance  company  from  the  per- 
formance of  that  part  of  the  contract  which 
the  company  would  have  been  required  to  ful- 
fin.  "While  a  valid  executed  contract  cannot 
be  discharged  by  a  simple  agreement,  but  on- 
ly by  performance,  by  release  under  seal,  or 
by  an  accord  and  satisfaction,  one  that  is  ex- 
ecutory (that  is,  one  that  has  not  been  acted 
upon)  may  be  discharged  by  an  agreement  of 
the  parties  that  it  shall  no  longer  bind  either 
of  them.  The  consideration  on  the  part  of 
each  is  the  other's  renunciation/'  21  Am.  A 
Bug.  Bnc.  Law,  "Rescission,**  68,  and  cases 
dted;  Bish.  Cont  M  68,  813  et  seq.;  McCree- 
ry  V.  Day,  53  Hun,  uao,  6  N.  Y.  Supp.  49, 
aflSbrmed  119  N.  Y.  1,  23  N.  B.  198;  MorriU 
V.  Calehour,  82  UL  626;  Kelly  v.  Bliss,  64 
Wis.  187,  11  N.  W.  488;  Lynch  v.  Henry,  76 
Wis.  631,  44  N.  W.  887. 

3.  At  the  trial  the  plaintiff  sought  to  in- 
troduce in  evidence  the  policy  of  insurance 
wliich  he  claimed  was  issued  on  the  applica- 
tion of  the  .  defendant  and  the  defendant 
objected  to  it  on  the  ground  that  there  was 
no  proof  of  its  execution.  A  subagent  of 
the  company  was  introduced,  who  testified 
that  he  received  this  policy  from  another 
subagent  or  from  the  company's  general 
agent;  he  did  not  remember  which.  Upon 
this  testimony  the  court  admitted  the  pol- 
icy in  evidence.  We  do  not  think  this  was 
sufficient  proof  of  the  execution  of  the  pol- 
icy. The  receipt  of  such  a  paper  by  one 
subagent  from  another  would  not  prove  its 
execution.  Nor  would  the  receipt  by  the  sub- 
agent  of  the  paper  from  a  general  agent  be 
sufficient  in  our  opinion,  to  prove  its  execu- 
tion. W»  think,  therefore,  that  the  court 
erred  in  admitting  it  In  evidence.  Judgment 
reivened. 


(98  Ga.  m> 
WINKLES  V.  GUBNTHBB  et  aL 
(Supreme  Court  of  Georgia.     May  19,  1896.) 
Altbbatiok  of  Ihstrumbnts—Provinob  or  Court 

A2n>  JURT— BUROCN  OF  PROOF. 

L  Wlieie  a  change,  in  a  material  part  made 
by  erasure  and  interlineation,  appears  In  a 
written  contract  it  is  not  such  an  ''alteration" 
as  is  referred  to  in  section  2852  of  the  Code,  if 
made  before  execution,  but  is  such  an  altera- 
tion, if  made  afterwards,  without  the  eonsent  of 
the  other  oontracting  party. 

2.  The  materiality  of  an  alteration  is  a  ques- 
tion of  law  for  the  court  When  the  genuine- 
ness of  the  instrument  is  denied  under  oath, 
the  time  when,  and  the  intention  with  wliich,  a 
change  was  made  in  it  are  questions  for  the 
jury. 

3.  Where  suit  was  brought  upon  a  promissory 
note  wliicfa  showed  on  its  face  that  the  amount 
originally  written  therein  had  been  changed  to 
a  larger  amount  and  they  defendant  filed  a 
sworn  plea  of  non  est  factum,  and  also  a  plea 
alleging  that  without  his  consent  the  note  had 
been  ''raised"  in  amount  after  he  had  signed 
it  by  one  claiming  a  benefit  under  it  with  an 
intention  to  defraud  the  maker,  the  burden  of 
proof  was  on  the  plaintiff  to  explain  when,  and 
for  what  purpose,  the  change  was  made. 

,    (Syllabus  by  the  Court) 

Ihror  from  superior  court,  Polk  county;  <X 
G.  Janes,  Judge. 

Action  by  Guenther  &  Co.  against  S.  J« 
Winkles.  From  a  Judgment  for  plaintifE^ 
defendant  brings  error.   Beversed. 

Irwin  &  Bunn,  for  plalntifF  in  error. 
Blance  &  Fielder,  for  defendants  in  error. 

LUHPEIN,  J.  An  action  upon  a  promissory 
note  for  $126JM)  was  brought  by  Guenther  & 
Co.  against  Winkles.  He  filed  a  plea  of  n<m 
est  factum,  and  also  a  plea  alleging  that, 
without  his  knowledge  or  consent  the  note, 
after  he  had  signed  it  had,  with  intent  to  de- 
fraud him,  been  altered  by  the  owner,  or 
some  one  having  an  interest  in  it  by  changing 
the  word  •four"  to  the  word  •♦six";  thus 
making  it  a  note  for  $126.50,  instead  of  $124.- 
60,  as  it  was  when  signed.  The  evidence 
showed  that  the  note,  as  (niginally  written, 
was  for  the  latter  amount,  but  was  decidedly 
conflicting  as  to  when  the  erasure  and  inters 
lineation  had  been  made.  There  was  a  ver- 
dict for  the  plaintifb  for  the  lesser  amount 
and  the  defendant  assigns  error  upon  the  over- 
ruling of  his  motion  fOr  a  new  triaL 

1.  It  is  obvious  that,  if  the  change  in  ques- 
tion was  made  before  the  note  was  executed, 
there  was  no  alteration  at  all;  for  in  that 
event  the  note  remained  exactly  as  it  was 
when  signed,  and  accurately  expressed  the 
contract  intended  to  be  made.  If  the  change 
was  made  after  signing,  then  there  was  such 
an  alteration  as  is  contemplated  by  section 
2852  of  the  Code;  and  in  that  event  it  would 
become  important  to  ascertain  by  whom,  and 
with  what  intent,  the  terms  of  the  note-  as 
originally  written  were  changed. 

2,  3.  The  materiality  of  an  alteration  in  a 
contract  is  always  a  question  of  law,  for  the 
court  The  alteration  in  the  present  case, 
though  apparently  trivial,  was  material  in  a 
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legal  seo^e,  becaaae  Its  effect.  If  tmchallenged, 
wordd  be  tp  make  Winkles  liable  for  a  larger 
amount  than  he  had  contracted  to  pay.  In 
the  opinion  by  Judge  Lum^^dn  in  Tedlie  v. 
DiU,  2  Ga.  131,  he  states  that  the  materiality 
of  the  alteration  is  always  a  question  for  the 
court,  and  then  remarks:  "But  whether  the 
alteration  was  made  before  or  after  the  exe- 
cution of  the  instrument,  in  the  more  recent 
cases,  has  been  decided  by  the  court  For- 
merly it  was  referred  to  the  Jury.*'  Be  this 
as  it  may,  the  law  is  now  well  settled  that, 
when  the  genuineness  of  the  instrument  is 
denied  under  oath,  the  time  when,  and  the 
intention  with  which,  a  change  in  it  was 
made,  are  questions  of  fact  for  the  Jury.  In 
the  case  Just  cited.  Judge  Liunpkin  also  re- 
marked that  some  of  the  authorities  main- 
tained that  if  an  instrument  was  altered  in  a 
material  part,  and  the  party  claiming  under 
it  failed  to  explain  it,  the  contract  was  ab- 
solutely void,  and  there  could  be  no  recovery 
upon  it,  but  that,  on  the  other  hand,  it  had 
been  held  that  the  law  wUl  not  presume  that 
an  alteration  apparent  upon  the  face  of  the « 
paper  was  made  after  its  execution.  It  is, 
howeyer,  not  a  case  for  presumption  where  a 
plea  of  non  est  factum  has  been  filed,  and  the 
alteration  distinctly  attacked  as  having  been 
made  after  execution.  In  that  event  the 
plaintiff  is  put  on  proof.  In  Bank  v.  Erwin, 
31  Ga.  371,  it  was  held  that  in  such  a  case  the 
law  presumes  nothing,  but  leaves  the  whole 
question  to  be  passed  upon  by  the  Jury.  And 
see  Wheat  v.  Arnold,  86  Ga.  479,  which  was 
an  action  on  a  promissory  note,  the  defense 
to  which  was  that  the  note  had  been  altered 
and  changed  after  the  defendant  had  signed 
and  delivered  the  same,  in  certain  specified 
and  material  parts.  The  remarks  of  Judge 
McCay  in  Thrasher  v.  Anderson,  45  Ga.  544, 
are  in  perfect  accord  with  what  we  now  rule, 
for  he  says,  ''The  rule  is  well  settled  in  this 
state  that  alterations  are,  prima  facie,  pre- 
sumed to  have  been  made  before  execution,  un- 
less the  paper  be  denied  on  oath."  And  again, 
in  Thompson  v.  Gk>wen,  79  Ga.  70,  3  S.  E. 
910,  it  was  de<:ided  that  a  bond  altered  in  a 
material  part,  and  declared  upon  as  altered, 
was  admissible  in  evidence  without  explain- 
ing the  alteration,  "unless  there  is  a  sworn 
plea  of  non  est  factum,  or  some  plea  denying 
on  oath  that  the  alteration  was  made  with 
the  consent  or  by  authority  of  the  makers 
of  the  instrument"  Indeed,  section  3835  of 
the  Code  settles  the  whole  question.  It  de- 
clares, "If  the  paper  appears  to  have  been 
materially  altered,  unless  it  is  the  cause  of 
action,  and  no  plea  of  non  est  factum  is  filed, 
the  party  offering  it  in  evidence  must  e^qplain 
the  alteration,  unless  the  paper  comes  from 
the  custody  of  the  opposite  party."  Although 
the  verdict  in  the  present  case  was  appar- 
ently Just,  we  are  constrained  to  grant  a  new 
trial  because  the  court  submitted  to  the  Jury 
the  question  of  the  materiality  of  the  alleged 
alteration  in  the  note,  and  also  charged  them 
that  the  burden  of  proof  was  on  the  defend- 


ant to  show  that  the  alteratloD  was  material. 
and  that  it  was  made  by  the  owner  of  the 
note,  or  some  one  interested  in  It,  with  the 
latent  to  defraud  the  defendant  These  ior 
structions  were  enoneou8»  and  necessitate 
another  hearing.  If  the  law  had  been  cor- 
rectly presented  to  the  Jury,  this  court  would 
not  have  disturbed  the  verdict  rendered. 
Judgment  reversed. 


ATKINSON,  J., 
not  presiding. 


providentially  absent*  and 
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STEWART  et  aL  v.  GOLDEN  et  aL 
(Supreme  Conrt  of  Georgia.     May  23,  1896.)     - 

JUDOMBNT— Ck>IrI.ATBRAL    ATTACK— RbS    JUDICATA 

—Limitations. 
Where  letters  of  administration  were 
granted  upon  the  estate  of  a  deceased  nonresi- 
dent of  this  state,  and  the  administrator,  under 
an  order  of  the  conrt  which  granted  the  lettersL 
sold  land  as  the  property  of  the  estate,  ana 
thereafter,  npon  the  petition  of  other  persons 
claiming  to  own  the  land,  and  against  whom 
the  alleged  title  acquired  by  the  administrator's 
sale  was  being  asserted  (to  which  petition  the 
administrator  and  his  vendees  were  parties,  and 
with  which  they  were  duly  served),  a  judgment 
was  rendered  by  the  court  of  ordinary,  from 
which  the  letters  issued,  declaring  that  these 
letters  were  void  ah  initio  for  want  of  jurisdic- 
tion in  that  court  to  grant  them,  this  judgment 
—the  same  not  having  been  excepted  to  nor  re- 
versed—was binding  uiK>n  all  the  parties  there- 
to, though  the  petition  was  filea  more  than 
three  years  after  the  letters  of  administration 
were  granted;  there  having  been,  so  far  as  ap- 
pears, no  defense  to  the  same  by  demurrer, 
plea,  or  otherwise. 

2.  Applying  the  above  to  the  facts  in  the  pres- 
ent record,  the  plaintiffs'  evidence  failed  to 
make  out  a  case  entitling  them  to  a  recovery  of 
the  premises  in  dispute,  and  there  was  no  error 
in  directing  a  verdict  for  the  defendants. 

(Syllabus  by  the  Court) 

Bnor  from  superior  conrt,  HanUson  comi- 
ty; C.  O.  Smith,  Judge. 

Sjectment  by  W.  J.  Stewart  and  others,  ad- 
ministrators^ and  others,  against  B.  F.  Gold- 
en, administrator,  and  others.  From  a  judg- 
ment for  defendants,  plaintii&i  bring  error. 
Affirmed. 

Sidney  Holdemess  and  Merrell  &  Oole,  for 
plaintiflTs  in  error.  King  ft  Mnndy,  Price  Bd- 
wards,  and  W.  P.  Robinson,  for  defendants 
in  error. 

SIMMONS,  a  J.  The  plalntUEs  in  error 
brought  an  action  of  ejectment  for  land 
against  the  defendants  in  error,  who  were  in 
possession.  Upon  the  trial  they  introduced 
in  evidence  a  grant  from  the  state  to  Amos 
Williams;  a  deed  fiom  Williams  to  one  Har- 
ris; a  deed  from  Underwood,  administrator 
of  Harris,  to  Long  and  Richards;  and  a 
deed  from  Richards  to  Stewart  and  Long. 
One  of  the  defenses  relied  on  by  the  defend- 
ants was  that  the  deed  from  Underwood,  as 
administrator  of  Harris,  to  Long  and  Rich- 
ards, was  illegal  and  void,  because  the  ad- 
ministration on  the  estate  of  Harris  in  Meri* 
wether  county  was  illegal,  in  that  Harris  did 
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not  Br*  there  at  tbe  time  of  bis  deatbt  bad 
no  property  ttiere  at  tbe  time  of  bla  deatb, 
and  bad  no  bona  fide  caoae  o<  action  agalnat 
anylK^J  reeldlag  tbere^  and  became  tbe  Judg- 
ment granting  tbe  lettera  of  admlnletration 
bad  since  been  legaUy  set  aside.  It  appean 
from  tbe  record  tbat  Underwood  was  appoint- 
ed administrator  of  Harris  by  tbe  court  of 
oiidinary  of  Meclwetbar  covnty  fn  April,  1861; 
tbat  in  1874  be  api^ied  for  and  obtained  an 
order  from  tbe  same  court  autboridng  blm, 
as  administrator,  to  sell  tbe  land  belonging 
to  tbe  estate  of  tbe  Intestate;  and  tbat  under 
tbls  order  be  sold  tbe  land  in  dispute  to  tbe 
predecesBoia  in  title  of  tbe  plaintiffs.  In 
1800,  after  tbe  present  action  was  begun,  tbe 
defendants  applied  to  tbe  court  of  ordinal^ 
to  set  aside  tbe  judgment  of  tbat  court  ap- 
pointing Underwood  administrator  on  tbe  es- 
tate of  Harris,  on  tbe  ground  tbat  tbe  court 
bad  no  jurisdiction,  for  tbe  ressons  set  out  In 
tbe  aboTO-stated  defense.  A  rule  nisi  was 
lamed  by  tbe  ordlnaxy,  calling  on  tbe  plaln- 
tlltS  to  sbow  cause  wby  tbe  judgment  ap- 
pointing^ Underwood  administrator  sbould 
not  be  set  aside;  and  tbls  rule,  and  a  copy 
fit  tbe  petition,  were  properly  served  opon  the 
plaintiffs,  and  at  a  succeeding  term  ol  tbe 
court  of  ordinary  tbe  judgment  appointing  Un- 
derwood as  administrator  was  set  aside,  and 
declared  yold  ab  Initio,  on  tbe  ground  tbat 
tbe  court  bad  no  jurisdiction,  for  tbe  reasons 
above  stated.  Tbls  order  was  introduced  in 
evidence  at  tbe  trial  The  court  instructed 
tbe  jury  to  find  for  tbe  defendants,  which 
they  did;  and  the  plaintiffs  made  a  motion 
for  a  new  trial,  which  was  overruled,  and 
they  excepted. 

It  was  insisted  in  tbe  argument  here  tbat 
tbe  last  judgment  of  the  court  of  ordinary 
was  void  for  two  reasons:  (1)  That  the  de- 
fendants had  no  right  to  move  to  set  aside 
tbe  judgment,  because  they  were  not  parties 
thereto,  and  there  was  no  privity  between 
them  and  tbe  deceased,  or  tbe  administrator, 
or  any  one  claiming  under  them;  and  ,(2)  be- 
cause ihe  application  was  not  made  within 
three  years  after  the  judgment  which  it  was 
sought  to  set  aside  had  been  rendered.  The 
validity  oC  the  deed  from  Underwood,  as  ad- 
ministrator, under  which  the  plaintiffs  were 
seeking  to  recover,  being  dependent  on  tbe 
validity  of  the  judgmoit  appointing  him  ad- 
ministrator, tbe  defendants  were  vitally  In- 
terested In  setting  it  aside.  Why,  then,  were 
they  not  entitied  to  have  It  set  aside  in  the 
same  court  that  rendered  it?  If  the  facts 
pleaded  by  them  were  true,  there  could  be  no 
auestion  that  the  judgment  was  void;  and 
«*a  void  judgment  is  a  mere  nullity  and  may 
be  so  held  In  any  court  when  it  becomes 
material  to  the  Interest  of  tbe  parties  to  coi^ 
slder  It"  Oode^  f  8594.  "A  judgment  that 
is  void  may  be  attacked  iu  any  Qourt,  and 
by  anybody.'*  Code,  I  3828.  We  do  not  see, 
therefore,  why  the  defendant  dki  not  have  a 
tight  to  go  into  the  court  that  rendered  tbe 
indgment,  and  have  it  set  aside. 
v.258.B.no.ll — 84 


But  it  was  argued  tbat  under  section  $914a 
of  the  Code,  which  declares  that  '*all  pro- 
ceedings of  every  kind  in  any  court*  of  tbls 
state  to  set  aside  judgments  or  decrees  of  the 
courts  must  be  made  within  three  years  from 
tbe  rendering  of  said  judgments  or  decrees,'* 
the  proceeding  in  the  court  of  ordinary  to  set 
aside  the  judgment  in  question  was  too  late, 
and  the  judgment  setting  the  same  aside  was 
therefore  void.  This  section  of  the  Oode  does 
not  deprive  a  court  of  jurisdiction  to  set 
aside  Judgments,  but  Is  simply  a  statute  of 
limitations.  This  being  so,  the  plaintiffs,  hav- 
ing been  duly  served  with  notice  of  the  pro- 
ceeding, ought  to  have  m;>peared  in  that  court 
and  objected,  if  tbiQr  desired  to  avail  them- 
selves of  the  fact  that  the  proceeding  was 
not  Instituted  in  time.  Having  failed  to  do 
this,  and  the  judgment  rendered  therein  not 
being  excepted  to  or  reversed,  it  was  binding 
upon  them.  The  ordinary  had  jurisdiction 
of  tbe  subjeot-matter  and  the  parties,  and  a 
judgment  unreversed  would  bind  all  tbe  par- 
ties who  were  before  him,  although  the  pe- 
riod of  limitation  prescribed  by  this  section 
of  the  Code  had  passed.  If  a  person  sues  an- 
other upon  a  promissory  note  which  Is  barred 
upon  its  Xace,  and  tbe  defendant  is  served 
with  notice  and  falls  to  appear  and  plead,  and 
the  court  renders  judgment  against  him,  he 
cannot  afterwards  Insist  tbat  the  judgment  is 
void  because  the  action  was  barred.  When 
he  is  in  court  he  must  make  Ills  defense.  If 
he  does  not,  he  cannot  afterwards  insist  that 
tbe  Judgment  Is  void. 

The  Judgment  appointing  Underwood  ad- 
ministrator having  been  set  aside  as  void,  the 
deed  made  by  him  as  administrator  was  also 
void.  "A  void  judgment  is,  in  l^al  effect,  no 
judgment  By  it  no  rights  are  divested. 
From  it  no  rights  can  be  obtained.  Being 
worthless  In  Itself,  all  proceedings  founded 
upon  it  are  equally  worthless.  It  neither 
binds  nor  bars  any  one.  Ail  acts  performed 
under  it,  and  all  claims  flowing  out  <tf  it,  are 
void.*'    Preem.  Judgm.  >  117.  > 

The  plaintiffs'  right  to  recover  depending 
upon  the  deed  in  question,  they  failed  to  make 
out  a  case  entitling  them  to  recover,  and  there 
was  no  error  in  directing  a  verdict  for  the  de- 
fendants.  Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


MOORB  V.  BABK8DAI.S  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Aug. 
4,  1890.) 

VSHDOB    AVD    PURCHASBR  —  FaLSB    RBPRSSBMTA- 

TI0N8— Statement  of  Opikion— 
Injunction. 

1.  A  statement,  by  a  vendor  of  lots  to  a  por- 
cfaaser,  that  pipes  would  be  laid  to  the  property 
connecting  with  a  system  of  waterworiEa,  is  not 
a  representation  of  a. fact  which  will  authorise 
a  rescission  of  the  sale  on  the  ground  of  false 
representations. 

^.  A  sale  of  property  nader  a  trust  deed  will 
not  be  enjoined  because  the  trustee  has  adver* 
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tised  to  sell  all  of  the  property,  consisting  of 
sereral  lots,  while  the  law  authorizes  the  sale 
of  only  «o  much  as  is  necessary  to  satisfy  the 
debt  seoued,  the  presumption  being  that  in 
making  the  sale  the  law  will  be  followed. 

Appeal  from  hustiiigs  court  of  Roanoke; 
John  W.  Woods,  Judge. 

Bill  by  Charles  B.  Moore  against  T.  F. 
Barkfldale,  trustee,  and  others.  'Decree  dis- 
missed on  demurrer,  and  complainant  ap- 
peals.   Affirmed. 

B.  Lacy  Hoge,  for  appellant  Hardaway 
&  Payne,  for  appellees. 

KEITH,  P.  Charles  B.  Mo6re  filed  his  biU 
In  the  hustings  court  for  the  city  of  Roanoke, 
in  which  he  avers  that  he  purchased  from 
one  W.  F.  Wheatley,  of  the  city  of  Balti- 
more, four  lots,  described  in  the  deed  of  con- 
Teyance  as  lots  13,  14,  15,  and  le,  In  block 
34,  as  shown  on  the  map  of  the  *^RiTer  View 
Land  &  Manufacturing  Company**;  that  he 
made  the  cash  payment  required  by  his  con- 
tract of  purchase,  assumed  certain  other 
payments,  and  executed  his  negotiable  notes 
for  the  deferred  payments,  securing  the 
same  by  deed  of  trust  upon  the  property,  in 
which  T.  F.  Barksdale  was  the  trustee;  that, 
since  making  the  purchase,  he  had  erected 
on  one  of  the  lots  a  dwelling  house  at  a  cost 
of  nearly  $2,000;  that  all  of  the  original  pur- 
chase price  of  the  lots  had  been  paid  except 
about  $1,400;  that  at  the  time  he  made  the 
purchase  he  was  induced  to  beliere  that 
pipes  would  be  laid  which  would  bring  these 
lots  into  connection  with  a  water  supply 
from  the  Roanoke  Gas  &  Water  Company, 
but  that  this  had  never  been  done;  that  the 
trustee,  Barksdale,  had  advertised  the  lots 
for  sale  by  public  auction,  and  proposed  to 
sell  the  whole  of  the  property,  whereas,'  he 
should  be  permitted  to  sell  only  so  much  as 
would  be  sufficient  to  pay  the  unpaid  pur< 
chase  money.  The  prayer  of  the  bill  was 
that  the  sale  might  be  enjoined.  Ttie  in- 
junction was  awarded,  and  upon  the  hearing 
the  defendants  Barksdale  and  William  F. 
Wheatley  demurred  to  the  bill,  the  demurrer 
was  sustained,  and  the  bill  dismissed.  To 
this  decree  an  appeal  was  allowed  to  this 
court 

The  first  error  assigned  is  that  the  repre- 
sentation that  pipes  would  be  laid  connect- 
ing the  property  with  the  Roanoke  Gas  & 
Water  Company  was  a  material  Inducement 
to  the  appellant  in  making  the  purchase.  It 
is  well  settled  that  a  false  representation  of 
a  material  fact,  constituting  an  inducement 
to  the  contract  on  which  the  purchaser  re- 
lies, is  ground  for  the  rescission  of  a  contract 
of  sale  in  a  coturt  of  equity.  See  Grim  t. 
Byrd,  3?  Grat  203;  Improvement  Co.  v.  Bra- 
dy, 92  Va.  71,  22  S.  B.  845.  The  representa^ 
tion  here,  however,  is  not  of  a  fact,  but,  at 
the  most,  of  an  existing  opinion,  which  does 
not  constitute  a  ground  for  the  relief  asked 
for.  Watkins  v.  Improv^nent  Co.,  92  Va. 
I,  22  S.  B.  554. 


The  next  error  alleged  la  that,  while  the 
demurrer  to  the  bill  admits  that  the  land 
was  sold  according  to  the  map  of  the  '*Rlv- 
er  View  Land  &  Manufactuslng  Company,'* 
it  appears  that  no  such  map  has  ever 
been  recorded.  The  bill  does  not  aver  tluct 
there  was  any  representation  as  to  the  rec- 
ordation of  the  map;  so  that,  ev^  if  it 
were  material,  there  Is  no  averm^it  that 
there  was  a  false  representation  made  witli 
respect  to  it  The  representation,  however, 
whether  true  or  false.  Is  wholly  immaterial, 
and  in  no  way  afCects  the  title  to  the  prop- 
erty in  question. 

The  next  error  assigned  is  that  the  biH 
should  not  have  been  dismissed  because  the 
trustee  had  advertised  the  sale  of  the  entire 
ypremises  when  a  sale  of  a  part  only  would 
be  sufficient  to  satisfy  the  debt  It  was  prop- 
er to  advertise  the  whole  subject  for  sale^ 
though  it  would  be  improp^  tor  the  trustee 
to  sell  more  than  shall  appear  to  be  neces- 
sary, but  the  court  cannot  assume  that  the 
trustee  would  be  guilty  of  a  breach  of  duty, 
and,  as  the  law  forbids  a  trustees  to  sell  more 
than  is  necessary  to  raise  a  fund  sufficient 
to  discharge  the  debt  secured,  the  presump* . 
tion  is,  till  the  contrary  appears,  that  the 
trustee  win  confine  himself  within  the  limits, 
prescribed  by  the  law. 

None  of  the  assignments  of  error  are  well 
taken,  and  the  decree  complained  at  is  right, 
and  must  be  affirmed. 


CnVa.  (OS) 
HUDSON  V.  WAUGH. 
(Supreme  Court  of  Appeals  of  Virginia.     Aos. 
4  189e.) 

Dbbi>— Cancellation  for  Mistakb— Delay. 
Cancellation  of  a  deed  on  the  ground  of 
mutual  mistake  as  to  the  amount  of  incom- 
branee  assumed  by  the  purchsser  will  not  be  de- 
creed where  the  purchaser,  though  discovering 
the  mistake  shortly  after  the  transaction,  con- 
tinued to  make  payments  on  the  incombrsnoe. 
and  failed  to  seek  relief  against  the  vendor,  till 
the  rents  of  the  property  fell  from  |72  per 
month  to  $43  per  month. 

Appeal  from  hustings  court  of  Roanoke; 
John  W.  Woods,  Judge. 

Suit  by  J.  B.  Waugh  against  John  P.  Hud- 
son for  cancellation  of  deed.  Decree  for 
complainant   Defendant  appeals.   Reversed. 

A  A  Plegan  and  B.  Lacy  Hage,  for  appel- 
hint    Moomaw  A  Woods,  for  appellee. 

KEITH,  P.  J.  B.  Waugh  exhibited  his  bm 
in  the  hustings  court  for  the  city  of  Roanoke, 
from  which  it  appears  that  on  the  27th  day 
of  April,  1891,  he  bought  of  one  John  P.  Hud- 
son four  parcels  of  land  lying  in  the  city  of 
Roanoke,  with  Improvements  thereon,  for 
which  he  was  to  pay  $300  in  cash  on  eaeii 
lot,  making  f  1,200,  $2,804  payable,  with  in- 
terest one  and  two  years  from  date,  for 
which  he  executed  his  notes,  and  aiisiimed 
the  payment  of  a  Uen  of  $2,796,  which  was 
due  from  his  vendor  to  the  Old  DtNDlnlen 
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BnUding  &  Loan  Assodatioii,  making  the 
porcluLse  price  of  the  loU  $6»80a  The  lien 
for  12,796  arose  in  this  way:  Hudson  had 
taken  certain  abaree  of  stock  in  the  associa- 
tion, and  had  i>orrowed  money  from  it;  and, 
to  secure  its  repayment,  he  had  executed 
deeds  of  trust  wlilch  stipulate  tliat  he  should 
pay  to  the  association  installments  amount- 
ing to  $51  each  montli,  '*untll  such  time  as 
the  shares  of  stock  sliall  be  fully  paid  up,  or 
for  the  period  of  ^  months,  if  said  stock 
does  not  become  fully  paid  up  before  the  ex- 
piration of  that  time."  The  purchase  was 
made  by  Waugh,  through  F.  W.  Craig  and 
O.  E.  Moore,  the  agents  of  the  vendor,  J.  P. 
Hudson;  and  the  bill  charges,  that  these 
agents  represented  that  $2,796  was  the  en- 
tire amount  due  by  Hudson  to  the  Old  Do- 
minion Building  &  Loan  Association,  and 
that,  when  that  sum  was  paid  in  monthly 
Install^ifents  of  $51  each,  the  lots  would  be 
free  from  all  Incumbrance.  It  further  ap- 
pears that  the  notes  for  $2,801,  executed  by 
Waugh,  were  discounted  by  him,  and  paid 
before  maturity;  so  that  the  only  part  of 
the  purchase  price  of  the  lots  which  now  re- 
mains unpaid  is  the  sum  due  the  building 
association.  About  the  month  of  June,  1892, 
Waugh  discoyered,  as  be  avers,  that,  by  the 
deeds  of  trust  from  Hudson  to  the  building 
association,  the  lots  were  bound  for  about 
the  sum  of  $4,181^  instead  of  the  sum  of  $2,- 
796,  which  he  had  assumed;,  and  he  now 
claims  that  he  was  induced  to  enter  into  the 
contract  for  the  purchase  of  the  lots  upon 
the  assurance  of  the  agents  of  his  vendor 
that  he  would  only  be  liable  for  the  sum  of 
$2,796;  that  he  was  misled  and  deceived  by 
their  statements,  and,  while  unwilling  to  be- 
lieve that  they  were  made  with  the  Intent 
to  defraud  him,  yet  the  consequence  to  him 
is  the  same;  and  that  a  court  of  equity  will 
grant  relief  under  the  circumstances  of  the 
case,  although  the  situation  may  have  re- 
sulted from  a  mutual  mistake,  rather  than 
an  intentional  fraud.  The  bill  avers  thatHud- 
son  is  insolvent,  and  that,  if  the  complain- 
ant should  be  required  to  pay  to  the  build- 
ing and  loan  association  a  sum  greater  than 
that  contemplated  in  his  contract,  his  rigui 
of  action  against  Hudson  upon  his  covenant 
of  warranty,  and  against  incumbrances  con- 
tained in  the  deed  from  Hudson  to  Waugh, 
would  be  a  wholly  inadequate  protection. 
He  therefore  prays  that  Hudson  be  made  a 
party  defendant  to  the  bill,  and  that  the 
deeds  of  conveyance  from  Hudson  to  Waugh 
may  be  canceled,  and  the  parties  be  restored 
to  their  original  positions.  To  this  bill,  Hud- 
son filed  an  answer,  which  admits  tne  pur- 
chase of  the  lots  and  the  assumption  by  the 
complainant  of  the  sum  of  $2,796  to  the 
building  and  loan  association,  and  admits 
also  that  the  sum  stated  in  the  bill  as  due  to 
the  building  association  at  the  time  of  the 
sale  is  very  nearly  the  correct  amount,  bob- 
cludtng  loan,  interest,  and  dues  on  stock,  and 
daims  that  the  difference  between  the  sum 


assumed  by  appeOee  and  the  sum  claimed  hf 
him  as  actually  due  to  the  building  associa- 
tion, amounting  to  $1,288»  is*  made  up  of  $400, 
interest  accruing  upon  the  $2,796,  and  that 
the  balance  pt  $800  would  be  applied  to  the 
payment  of  the  stock  in  the  Old  Dominion 
Building  &  Loan  Association,  which  was 
transferred  to  the  complainant  The  answer 
avers  that  the  real  agreement  between  the 
compUinant  and  respondent  was  that  the 
houses  and  lots  should  be  conveyed  to  the 
complainant,  and  the  interest  in  the  associa- 
tion should  be  transferred  to  him,  and  the 
complainant  should  pay  the  principal  of  the 
money  borrowed  from  the  building  and  loan 
association,  and  the  interest,  demands,  and 
dues  upon  the  same;  and  that,  if  there  was 
any  mistake  made  in  the  drawing  of  the 
deed,  it  was  in  the  failure  to  state  plainly 
that  part  of  the  monthly  payments  were  for 
interest,  part  for  demands,  and  diles  upon 
the  stock,  and  part  to  be  paid  upon  the  prin- 
cipal of  the  loans  which  were  made.  The 
answer  denies  insolvency,  and  prays  that 
the  complainant's  bill  may  be  dismissed. 
'  Upon  the  issues  thus  made,  proofs  were 
tiken,  from  which  it  appears  that  the  con- 
sideration for  the  purchase  of  the  lots  was 
as  stated  in  the  bill.  It  further  appears 
that  Waugh  did  not  content  himself  with 
the  representations  as  to  the  condition  of 
the  title  and  the  amount  of  the  outstanding 
irc'umbrances  upon  the  property  he  was 
about  to  purchase  that  were  made  to  hiin 
by  Craig  and  Moore,  the  agents  of  the  ven- 
dor, but  that  he  declined  to  complete  the  ne- 
gotiations until  the  title  was  reported  upon 
by  Mr.  Pendleton,  who  corroborated  the  rep- 
resentation made  by  Oraig,  fixing  the  out- 
stRuding  incumbrances  at  $2,796.  It  appears 
that  the  deeds  by  which  the  sums  to  the 
building  association  were  secured  were  of 
record;  that  they  disclosed  the  whole  nature 
and  character  of  the  transaction  between 
Hudson  and  the  building  association,  and,  if 
examined  by  Waugh,  would  have  informed 
him  fully  as  to  the  extent  of  the  llabilitjr 
resting  upon  the  property.  There  is  evidence 
which  is  strongly  persuasive  that  he  did 
actually  see  and  inspect  these  deeds.  Not 
to  have  done  so,  and  to  have  relied  wholly 
upon  the  representations  of  his  vendor  and 
his  agents,  furnishes  an  unusual  example  of 
negligence  and  credulity.  It  was  about  a 
year  after  the  transaction  that  the  appellee  ad- 
mits that  he  became  aware  of  the  existence 
of  an  incumbrance  upon  the  property  greater 
than  that  which  he  had  assumed,  but,  even 
after  he  was  fully  informed  with  respect  to 
it,  he  continued  to  make  the  monthly  pay- 
ments as  they  fell  due.  It  appears  that,  at 
the  time  of  the  transaction,  these  four 
houses  were  renting  for  the  aggregate  sum 
of  $72  per  month,  and  that  after  the  lapse 
of  a  short  time  the  rent  fell  off  to  $64  per 
month,  then  to  $60  per  month,  and  continued 
to  decline  until  the  rents  only  amounted  to 
$43  per  month. 
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The  coulroveray  between  the  appeUant  and 
the  appellee  turns  upon  the  time  within 
which  the  shared  of  the  building  and  loan 
association  shall  mature.  The  sum  of  $2,- 
796,  assumed  by  the  appellee,  is  predicat- 
ed upon  the  maturity  of  the  shares  of  the 
association  in  about  55  months.  If  they 
should  mature  within  that  time,  then  the 
obligation  of  the  vendee  would  be  precisely 
as  fixed  by  his  contract  Those  shares  may, 
perhaps,  mature  in  a  less  period  than  55 
months,  and  in  that  event  the  incumbrance 
upon  the  property  would  be  satisfied  by  the 
payment  of  a  less  sum  than  was  contem- 
plated by  the  appellee  in  his  contract;  or  a 
greater  length  of  time  than  55  months  may 
be  required,  in  which  event  a  sum  greater 
than  $2,796  would  be  necessary  to  satisfy  the 
demands  of  the  building  and  loan  associa- 
tion; but  in  no  event  could  its  demands  ex- 
tend beyond  the  payment  of  84  monthly  in- 
stallments, that  being  the  limit  of  the  obliga- 
tion imposed  by  the  deeds  of  trust  for  the 
benefit  of  the  building  association.  Whether 
the  shares  shall^  mature  within  a  longer  or 
shorter  period  depends  upon  the  profits  of 
the  business  conducted  by  the  association. 
The  evidence  does  not  satisfactorily  show  at 
what  period  the  shares  in  question  may  be  ex- 
pected to  mature.  While,  therefore,  there  is 
a  limit  which  the  liability  to  the  building 
association  cannot  exceed,  it  is  not  certain 
that  there  will  be  any  responsibility  imposed 
upon  the  app^ee  in  excess  of  the  amount 
assumed  by  him,  or,  if  any,  Just  how  much 
it  will  be. 

These  are  the  material  facts  to  be  consid- 
ered in  determining  this  controversy.  Do 
they  entitle  the  appellee  to  a  rescission  of 
his  contract  for  the  purchase  of  the  lots?  The 
equities  of  the  parties  could  be  more  e^ly 
adjusted  if  any  part  of  the  purchase  money 
were  yet  due  to  the  vendor.  He  would,  of 
course,  be  restrained  from  enforcing  his  lien 
for  the  unpaid  purchase  money  until  the 
amount  of  the  outstanding  incumbrance  had 
been  ascertained;  but  here  the  vendor  has 
been  paid  in  full,  and  the  building  associa- 
tion occupies  a  position  which  is  superior  to 
that  of  the  appellee.  No  protection,  there- 
fore, can  be  aftorded  the  appellee  in  deroga- 
tion of  the  rights  of  the  association.  The 
facts  proved  do  not  establish  a  fraud;  nor, 
indeed,  is  fraud  distinctly  alleged.  There  is, 
as  we  have  seen,  evidence  that  the  whole 
ti-ansaction  was  disclosed  to  the  appellee  by 
his  examination  of  the  deeds  under  which 
the  building  association  makes  claim.  This, 
however,  he  denies;  and  it  is  unnecessary  to 
pass  upon  this  issue  of  fact  It  Is  certain 
that  in  June  or  July  succeeding  the  trans- 
action, the  appellee  became  fully  aware  of 
an  the  facts  as  they  are  now  exhibited  in  the 
recoid.  It  became  his  duty  then  to  demand 
of  his  vendor  some  satisfactory  indenmity 
against  the  claims  of  the  building  associa^ 
tlon,  and,  if  arrangements  to  his  satisfaction 
wer**  not  made,  he  should  at  once  have  de- 


manded a  rescission  of  the  contract  accom- 
panied by  an  offer  upon  his  part  of  restitu- 
tion to  his  vendor  of  all  the  benefits  which 
he  had  received  under  it  so  that  both  par^ 
ties  might  be  restored  to  their  original  posi- 
tion with  as  little  loss  as  possible  to  either. 
Instead  of  doing  this,  he  continued  for  some 
months,  with  full  knowledge  of  the  facts,  to 
pay  the  monthly  Installments  to  the  buUd- 
ing  association  as  they  became  due;  and  in 
the  meantime  the  rents  were  reduced  from 
$72  to  $64,  to  $60,  and  finally  to  $43  per 
month. 

"A  party  who  intends  to  repudiate  a  con- 
tract on  the  ground  of  fraud  should  do  so 
as  soon  as* he  discovers  the  fraud;  for  U; 
after  the  discovery  of  the  fraud,  he  treats 
the  contract  as  a  subsisting  contract  or  If, 
in  the  interval  Whilst  he  is  deliberating,  an 
innocent  third  party  has  acquired  an  interest 
in  the  property,  or  If,  in  consequenc#of  his 
delay,  the  position  ev^  of  the  wrongdoer  is 
affected,  he  will  be  deemed  to  have  waived 
his  right  of  repudiation,  and  must  th^i  bring 
an  action  for  damages  for  the  deceit**  2 
Add.  Cont  p.  776;  Improvement  CJo.  v.  Brady, 
92  Va.  71,  22  S.  E.  845.  This  duty  is,  per- 
haps,  more  imperative  in  the  case  of  a  mu- 
tual mistake.  In  Simmons  v.  Palmer  (decided 
at  the  present  term)  25  S.  B.  6,  it  is  said: 
"The  application  for  relief  hi  such  cases,  up- 
on the  ground  of  mistake,  must  be  made 
with  due  diligence,  and  what  constitutes  due 
diligence  is  to  be  determined  by  reference 
to  the  facts  attending  the  particular  case  In 
Judgment  The  diligence  required  should  be 
proportioned  to  the  injurious  consequences 
likely  to  result  from  delay." 

It  Is  dtOlcult  to  resist  the  Impression  that 
the  decline  in  the  value  of  the  property,  as 
shown  by  the  constantly  diminishing  rents, 
constituted  the  motive  for  demanding  a  re- 
scission of  this  contract  Had  the  rents  de- 
rived continued  to  be  sufllclait  and  more 
than  sufficient  to  meet  the  monthly  accru- 
ing installment,  It  is  probable  that  this  ooa- 
troversy  would  never  have  arisen.  It  was 
only  when  the  rents  had  fallen  to  $4S  per 
month  ($8  per  month  less  than  the  demand 
of  the  building  association  for  the  same  pe- 
riod) that  the  appellee  determined  to  repudi- 
ate the  contract  and  Instituted  proceedings 
for  Its  rescission.  He  had  no  right  thtis  to 
delay  and  throw  upon  the  appellant  the 
burden  resulting  from  a  depreciation  of  the 
property.  Had  he  acted  promptly,  and  dis- 
affirmed the  contract  as  soon  as  he  discov- 
ered the  fraud  or  mistake  of  which  he  claims 
to  have  been  a  victim,  it  may  be  that  the 
appellant  could  have  averted,  or,  at  least 
have  diminished,  the  loss  attending  its  re- 
pudiation. As  was  said  by  Earl,  J^  in  Tliom- 
as  V.  Bartow,  48  N.  Y.  193:  "In  ordinary 
cases  of  tort  and  breach  of  contract,  it  is  a 
fair  and  Just  rule  which  requires  the  in- 
jured party  to  use  ordinary  diligence  to 
make  his  damages  as  small  as  he  can,  and 
confines  his  recovery  to  so  much  damages 
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only  as  he  could  not  X>y  good  faith  and  oiv 
dliuuy  diligence  hare  ayerted.  Much  more 
where  a  party  comes  into  equity,  aeddng 
relief  on  the  ground  of  mistake,  should  he 
show  that  he  has  used  due  diligence  and 
good  faith  to  avert  the  consequence  of  the 
mistake;  and  it  would  be  a  poor  administra- 
tion of  equity  tiiat  would  give  him  relief 
after,  by  his  delay  and  omission  of  duty, 
he  had  caused  Irreparable  mischief  to  the 
other  party/* ,  Under  the  dzcumstances  of 
this  case,  we  do  not  think  that  the  appellee 
is  entitled  to  the  relief  afforded  him  by  the 
decree  appealed  firom,  which  must  be  re- 
yersed;  and  this  court  will  enter  such  deoree 
as  the  hustings  court  of  the  city  of  Boandk^ 
should  haye  entered. 


(93  Va.  «7) 
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(Supreme  Court  of  Appeals  of  Virginia.     July 
80,  189d.) 

IKBANK  W1fB>-PR0CBED1N0  TO  BBLBASS  DOWSB-* 

Parti  BS. 
The  wife  must  be  made  a  party  to  a  pro- 
ceeding under  Ode,  $  2625,  proTiding,  If  a  hus- 
band of  an  insane  wife  wish  to  sell  zeal  estate, 
and  have  her  right  of  dower  releaBed,  he  may 
petition  the  court  and  if  It  appears  to  it  to'  be 
proper,  ao  order  may  be  made  for  execution  of 
such  release,  but  the  court  shall  make  wmck  order 
as  in  its  opinion  may  be  proi)er  to  secure  to  her 
the  same  interest  m  the  purchase  money  and 
the  income  thereof  that  she  would  haye  had  hi 
the  real  estate  and  income  theieofr  if  it  had  not 
been  sold. 

Appeal  frcmi  hustings  court  of  Boanoke; 
John  W.  Woods,  Judge. 

Suit  by  Bflary  Hess,  by  her  next  friend, 
against  Joeeph  A.  CMUe  and  others.  A  de* 
murrer  to  a  bill  was  sustained,  and  the  bin 
dinnissed.   Complainant  appeals.   B«^eissed. 

A.  A.  Phlegar  and  B.  Lacy  Hoge,  for  ap- 
pellant   Scott  &  Staples,  for  appellee. 

KEITH,  P.  Frederick  Hess  filed  a  petition 
in  the  hustings  court  for  the  city  of  Roanoke, 
under  section  2025,  Code  Ta.,  In  which  he 
ayerred  that  he  was  the  owner  of  certain 
real  estate,  which  he  had  contracted  to  sen 
to  one  T.  J.  Teaford;  that  his  wife,  Mary 
Hess,  was  of  unsound  mind,  and  had  been 
declared  insane,  and  was  therefore  incom- 
petent to  unite  in  a  conyeyance  of  said  proi^ 
etty;  and  be  prayed  that  a  commissioner  of 
the  court  might  inquire  and  report  forthwith 
the  status  of  the  property,  whether  petition- 
er's wife  had  a  contingent  right  of  dower  in 
the  same,  and,  if  so,  the  yalue  thereof,  and 
what  sum  should  be  set  apart  out  of  the  pro- 
ceeds of  the  sale  in  Den  of  such  contittgeat 
right  of  dower,  and  that  a  special  commis- 
sioner might  be  appointed  to  conyey  said 
contingent  right  Thereupon  the  hustings 
court  referred  the  matter  to  a  commissioner, 
who  reported  that  the  wife  had  a  contingent 
right  of  dower,  and  that  its  yalue  was  |106, 
wMchi  should  be  set  apart  for  the  use  of 
Mary  Hess,  the  insane  wife.    This  report 


was  confirmed,  and  a  commissionetr  was  ap- 
pointed to  execute  a  deed  conyeylng  and  re- 
linquishing the  right  of  dower  in  the  proper^ 
ty.  Subsequently  Frededck  Hess  died,  asd 
Mary  Hess,  by  her  next  friend,  Kate  Hess, 
filed  her  bill  in  the  hustings  court  of  the  city 
of  Roanoke  claiming  dower  in  the  property. 
In  the  bill  reference  is  made  to  the  proceed- 
ings upon  the  petition  Just  referred  tO),  which, 
it  is  claimed,  were  illegal,  null,  and  yold, 
and  in  no  way  binding  upon  the  complain- 
ant; that  the  commissioner  bad  no  autiiori- 
ty  or  right  to  conyey  the  contingent  right  of 
dower,  because  compBilnaBt  had  no  notice  or 
opportunity  to  be  heard  before  the  hustings 
court.  To  tails  bIB  J.  A.  Oale,  to  whom  the 
property  bad  been  eonyeyed,  and  who  is  the 
presc^nt  owner  thereof,  is  naside  a  party  de- 
fendant. He  demurred  to  the  bill,  and  a  da* 
cree  was  entered  sustahnlng  the  demurrer 
and  dismissing  the  bill,  and  to  that  decree 
an  appeal  was  aUowed  by  one  of  the  jndges 
of  this  court 

The  Queation  presented  fbr  our  decision  is 
whether  the  proceedings  under  section  2620 
of  the  Oode,  for  the  transfer  of  the  oonttn- 
gent  right  of  dower  of  an  insane  wife,  should 
be  ex  parte  or  inter  partes.  The  section  to 
bis  construed  is  in  the  fc^owlng  words:  "If 
the  husband  of  an  insane  wife  wish  to  seB 
real  estate,  and  to  haye  h^  right  of  dower 
therein  released  to  the<  purchaser,  he  may  pe- 
tition for  that  purpose  the  dzcuit  court  of 
the  county  or  corpoiatloa  court  of  the  ew- 
peiatlttn,  hi  which  such  estate  or  some  part 
therectf  is;  and  if  it  appear  to  the  cotut  to  bo 
proper,  an  order  may  be  made  for  the  execu- 
tion of  such  a  release  by  a  oommlasioaer  to 
be  appointed  by  the  donrt  for  the  purpose^ 
whioh  release  shaU  be  effectual  to  pass  her 
said  right  of  dower  to  the  pnrcbaser.  But 
Ite  court  shaB  make  suph  order  as  in  Its 
opinion  may  be  proper  to  secure  to  her  the 
same  Interest  in  the  purchase  money,  and 
the  income  thereof,  that  she  would  haye  had 
in  the  real  estate  and  income  thereof,  if  it 
had  not  been  sold;  or,  at  the  discretion  of 
the  court,  to  secure  to  her  out  of  the  pur- 
chase mon^  such  sum  in  gross  as,  in  the 
court's  opinion,  may  be  sufficient  to  compen- 
sate her  for  right  of  dower." 

Much  of  the  yery  able  oral  argum^it  and 
brief  submitted  by  counsel  for  the  appellees 
was  deyoted  to  a  discussion  of  the  true  char- 
acter of  the  right  of  a  wife  in  the  real  estate 
of  her  husband  during  his  Ufetime,  oom- 
mcnly  known  as  the  inchoate  or  contingeiit 
right  of  dow^.  We  shall  not  undertake  to 
follow  the  argument  adduced  or  the  authori- 
ties cited  tpon  this  subject  It  is  recog- 
nized in  the  statute  under  which  the  appel- 
lees daim  as  a  "righf  in  the  wife  which 
must  pass  from  her  to  the  purchaser  in  order 
to  giye  him  a  full  and  complete  title.  The 
court  is  directed  to  make  such  order  as  may 
be  proper  to  secure  to  her  the  same  interest 
in  the  purchase  money  and  the  income  there- 
of that  She  would  haye  had  in  the  real  ea- 
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tate  and  Income  thereof  if  it  had  not  been 
sold.  The  court  is  by  the  statute  required 
to  take  from  the  insane  wife  a  right,  and 
the  procedure  is  prescribed  by  which  that 
right  shall  pass  to  and  vest  in  another.  This, 
under  our  system  of  government,  is  a  Judi- 
cial function,  and  one  which  can  be  exer- 
cised only  by  the  courts  acting  in  their  Judi- 
cial capacity.  Oonceding,  for  the  sake  of 
the  ar^gument,  that  the  legislature  might 
arbitrarily  destroy  the  inchoate  right  of 
dower,  and  that  it  might  defeat  that  right 
without  giving  the  wife  the  opportunity  to 
be  heard,  in  a  proceeding  s^  repugnant  to 
natural  Justice  and  to  our  whole  system  of 
Jurisprudence,  the  purpose  or  intent  to  do 
so  should  be  dedared  in  ezplick  and  un- 
mistakable terms.  Where  Jurisdiction  is 
conferred  upon  a  court  to  pass  upon  the 
right  of  the  citizen,  even  with  respect  to 
those  matters  over  which  the  legislature 
may  exercise  plenary  and  irresponsible  pow- 
er, if  such  subjects  there  be,  the  presump- 
tion would  be,  in  the  absence  of  clear  and 
unequivocal  language,  that  it  was  the  inten- 
tion of  the  law  that  the  courts  should  pro- 
ceed in  their  accustomed  mode  in  the  dis- 
charge of  the  duty  imposed  upon  them,  in 
Underwood  v.  McVeigh,  23  Grat,  at  page  418, 
it  U  said:  '^t  lies  at  the  very  foundation  of 
Justice  that  every  person  who  is  to  be  affect- 
ed by  an  adjudication  should  have  the  op- 
portunity of  being  heard  in  defense,  both  in 
repelling  the  allegations  of  fiact,  and  tipon 
the  matter  of  law;  and  no  sentence  of  any 
court  Is  entitled  to  the  least  respect,  in  any 
other  court,  or  elsewhere,  when  it  has  been 
pronounced  ex  parte,  and  without  opportuni- 
ty of  defense.  An  ecamination  of  both  sides 
of  the  question,  and  deliberation  between  the 
claims  and  allegations  of  the  contending 
parties,  have  been  deemed  essentially  neces- 
sary to  the  proper  administration  of  Justice 
by  all  nations,  and  in  errery  stage  of  social 
existence."  In  Bloom  v.  Burdick,  1  HU1, 
130-140,  it  Is  said:  *1t  is  a  cardinal  principle 
In  the  administration  of  Justice  that  no  man 
can  be  condemned  or  divested  of  his  right 
until  he  has  had  the  opportunity  of  being 
heard;  and  If  Judgment  is  r^idered  a^hinst 
him  before  that  is  done,  the  proceeding  will 
be  as  utterly  void  as  though  the  court  had 
undertaken  to  act  where  the  subject-matter 
was  not  within  its  cognizance." 

l*hat  Mary  Hess  had  an  interest  to  be  con- 
sidered by  the  hustings  court  upon  the  peti- 
tion presented  by  her  husband  is  undoubted. 
That  under  the  statute  which  we  are  consid- 
ering the  court  recognized  that  she  had  an 
Interest  is  obvious.  That,  having  this  inter- 
est in  court,  she  was  entitied  to  be  heard,  is 
established  by  the  authorities  Just  cited.  If 
authority  be  needed  in  support  of  a  proposi- 
tiou  that  has  its  foundation  in  the  immuta- 
ble principles  of  natural  Justice.  That  the 
decree  or  order  of  the  court,  which  under- 
to<^  in  her  absence,  to  dispose  of  this  In- 
terest and  transfer  It  to  another,  is  void. 


follows  as  a  necessary  conclusion.  We  are 
of  opinion  that  the  decree  of  the  hustings 
court  sustaining  the  demurrer  and  dismiss- 
ing the  bill  was  erroneous,  and  must  be  re- 
versed. 

(93  Va.  435) 

BOOKMAN  V.  BOOKMAN  «t  aL 

(Supreme  Court  of  Appeals  of  Virginia.     July 
80,  1896.) 

Judgment  and  Dekd— Puioritt  of  Ltbk. 
Under  Code.  S  3567,  providing  that  every 
judgment  for  money  (which  by  section  8657  in- 
cludes  a  decree  for  money)  shall  be  a  lien  at  or 
after  the  date  of  the  judgment,  or,  if  it  was  ren- 
dered iu  court,  at  or  after  the  commencement  of 
the  term  at  which  it  was  rendered,  the  lien  of  a 
decree  for  money,  confessed  or  rendered  in  vaca- 
tion, becomes  a  lien  from  the  first  moment  of 
the  day  on  which  it  was  confessed  or  rendered, 
and  takes  precedence  of  a  deed  admitted  to  rec- 
ord later  hi  the  day  (which  by  section  2465  takes 
effect  from  such  tmie),  though  the  derk  indorses 
the  decree  as  filed  stui  later  in  the  day. 

Appeal  from  circuit  court,  Roanoke  county; 
Benry  B.  Blair,  Judge. 

Suit  by  Ella  Bookman,  by,  etc,  against 
Noah  Bockman  and  others.  From  the  de- 
cree, E^la  Bockman  appeals.    Reversed. 

A.  B,  Pugh  and  Scott  &  Staples,  for  appel- 
lant G.  W.  &  L.  0.  Bansbrough  and  R.  £L 
Logan,  for  appellees. 

RIELT,  J.  There  were  but  two  questions 
raised  or  discussed  in  this  case,— the  priority 
of  lien  between  the  decree  and  the  deed 
of  trust,  and  the  vaUdity  of  the  Uitter.  The 
question  of  priority  will  be  first  considered. 

It  is  provided  by  section  3567  of  the  Oode 
that  "every  judgment  fbr  money  rendered 
in  this  state,  heretofore  or  hereafter,  against 
any  person,  shall  be  a  lien  on  all  the  real 
estate  of  or  to  which  such  person  is  or  be- 
comes possessed  or  entitled,  at  or  after  the 
date  of  such  judgment,  or  if  it  was  rendered 
in  court,  at  or  after  the  commencement  of 
the  term  at  which  it  was  so  rendered.*'  A 
decree  for  money,  by  express  enactment,  is 
embraced  by  the  word  "judgment,"  and  con- 
sequently the  statute  fixing  the  lien  of  a 
judgment  applies  equally  to  decrees.  Sec- 
tion 3557  of  the  Code.  At  common  law  all 
judgments  were,  by  legal  fiction,  it  is  said, 
supposed  to  be  entered  on  the  first  day  of  the 
term  of  the  court  at  which  they  were  re- 
covered. This  rule  has  always  prevailed  In 
this  state  whenever  the  action  in  which  the 
judgment  was  rendered  was  in  such  condi- 
tion that  It  might  have  been  then  tried,  if  it 
had  happened  to  occupy  the  first  place  on 
•the  docket;  and,  the  law  not  regarding  frac- 
tions of  a  day,  the  Uen  of  a  judgment  began, 
by  relation,  at  the  first  moment  of  the  first 
day  of  the  term.  Society  v.  Stanard*  4  Munf . 
539;  Coutts  v.  Walker,  2  Leigh,  268;  Skip- 
with  V.  Cunningham,  8  Leigh,  271;  Horsley 
V.  Garth,  2  Grat  474;  Withers  v.  Charter,  4 
Grat  407;  Jones  v.  Hyrick,  8  Graf.  179; 
Brockenbrough  v.   Brockenbrough»  31   Grat. 
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680;  Tate»  r.  Robertson,  80  Va.  475;  and 
Janney  y.  Stei^ben,  2  Pat  ft  H.  11.  It  be- 
ing established  by  the  declBlona  of  thla  court 
ttet  under  the  statute,  as  weD  as  by  the 
rule  of  the  common  law,  a  Judgment  or  de- 
d^  recovered  or  rendered  daring  the  term 
of  a  comt  In  an  action  or  cause  that  was 
ready  for  trial  on  the  first  day  of  the  tenn 
becomes,  a  Hen  <m  the  real  estate  ot  the 
debtor  as  of  the  first  day  of  the  term,  and 
that  the  lien  thereof  begins  with  the  day  it- 
8^,  the  langoage  of  the  statnte  famishes  no 
gromid  for  fixing  a  different  or  oHur  time 
of  the  day  for  the  commencemeot  of  the 
lien  of  a  Judgment  or  decree  confessed  or  ren- 
dered in  vacatioii.  It  discloses  no  intention 
on  t2ie  part  <tf  the  legislature  to  abrogate  the 
principle  of  unity  of  the  common  law  in  re- 
spect to  the  day  as  a  point  of  time.  Its  pro- 
▼IsSons  gire  no  warrant  tw  drawing  any 
distinction  in  this  respect  between  Judgments 
and  decrees  pronounced  in  term  by  the  courtia» 
and  Judgments  and  decrees  confessed  or  ren- 
dered in  yacatlon,— certainly  none  to  the 
prejuffice  of  the  latter.  Tbe  one  class  be- 
comes a  lien  from  *Hhe  ccxnmencement  of  the 
term,**  the  &iy  on  which  the  term  began; 
the  other,  from  *^e  date  of  the  Judgment,'* 
the  day  on  which  it  was  confessed  or  ren- 
dered. In  respect  to  the  time  of  the  day 
when  the  lien  of  each  begins,  there  is  no  dis- 
tinctlon«  Both  begin  with  the  first  momoit 
of  th^  day  on  which  the  Judgment  or  decree 
becomes  a  Hen.  Th&ee  Is  no  substantial 
ground  for  the  claim  that  the  lien  of  a  de- 
cree rendered  In  Tacatlan  should  begin  at  a 
fractional  part  of  the  day.  It  is  a  sound  poll- 
cy  that  rejects  fractions  of  the  day  in  fixing 
the  lien  of  Judgments  and  decrees.  It  gires 
to  the  public  a  plain  and  simple  rule  for 
their  guidance,  diminishes  the  opportunity 
for  fraud,  remores  ground  for  controveniy, 
and  tends  to  prer^t  litigation.  Whearevet 
the  leglslaAire  has  seen  fit  to  d^Mut  from 
the  common-law  principle  of  the  unity  of  the 
day,  its  purpose  to  do  so  has  been  plainly 
declared.  It  has  secfn  proper  to  create  a  pri- 
ority between  executions  where  two  or  more 
come  to  the  hands  of  the  officer  osi  the  same 
day;  and,  to  this  end.  It  requires  him  to  in- 
dorse on  each  execution  not  only  the  year, 
month,  and  day  be  receires  the  same,  but  also 
the  time  of  day.  Code,  H  3580,  389a  It  has 
also  prescribed  that  a  deed  of  trust  w  mort- 
gage''shall  be  void  as  to  subsequent  purchasers 
for  Yaluable  consideration  and  without  no- 
tice, and  creditors,  except  from  the  time 
that  it  is  duly  admitted  to  record,  and  that, 
where  two  or  more  deeds  of  trust  or  mort- 
gages embracing  the  same  property  are  ad- 
mitted to  record  oh  the  same  day,  that 
which  was  first  admitted  to  record  diall  have 
priority.  Oode,  H  2465,  2468.  Other  Instan- 
ces from  the  Oode  will  readily  suggest  theu»- 
selves.  But  the  statute  law  of  the  state  con- 
tains no  similar  prorislon  In  regard  to  the 
Uen  of  Judgments  and  decrees.  It  nowhere 
prescxfbes  tiiat  the  dark  shall  Indorse  on  the 


record  the  time  of  day  when  a  Judgment  or 
decree  la  confessed,  or  when  a  decree  made 
in  vacation  is  returned  to  his  office  to  be 
recorded.  And,  there  being  no  statute  re- 
quiring it  to  be  done,  such  indorsement  would 
be  without  force  or  effect  The  law  does  not 
sanction  what  It  does  not  enjoin. 

The  decree  In  favor  of  the  appellant 
against  Noah  Hockman  was  made  by  the 
Judge  in  vacation  on  November  9,  1892,  was 
returned  by  him  on  that  day  to  the  clerk's 
office  to  be  recorded,  tunA  was  entered  on 
the  lien  dodcet  on  November  18,  1892.  The 
deed  from  Hodcman  to  L.  O.  Hansbrough, 
trustee,  to  secure  creditors,  bears  date  on  No- 
vember 8p  1892,  but  was  not  admitted  to  record 
until  the  next  day  at  8i80  a.  m.  It  went  to 
record  on  the  same  day  that  the  decree  was 
made  and  returned  to  the  deik's  office.  The 
deed,  by  the  express  t^rms  of  the  statute 
(section  2466  of  the  Oode),  to^  efCect,  as 
against  the  appellant,  only  from  the  time 
It  was  admitted  to  record,  at  8:30  a.  m.  on  No- 
vember 9,  1892,  while  under  the  statnte  and 
the  established  rule  of  law,  notwithstanding 
the  indorsement  of  the  cHea^  that  it  was  filed 
on  November  9,  1802,  at  12  m.,  the  decree 
became  a  Hen  on  the  real  estate  of  the  de- 
fendant at  the  first  moment  of  that  day. 
It  therefore  has  priority  over  the  deed  of 
trust  ThlB  being  our  conclusion,  it  becomes 
unnecessary  to  consider  the  question  of  the 
validity  of  the  deed  of  trust  which  was  as- 
safled  in  the  bffl  oo  the  ground  that  it  was 
fraudulent  Tlie  circuit  court  having  held 
that  the  deed  of  trust  took  precedence  over 
the  decree,  and  was  a  valid  ccmveyance,  its 
decree,  for  the  reasons  hereltt  stated,  must 
be  reversed. 


(93  Va.  479) 
HADDOCK'S  ADM*X  v.  SEINKEB  et  sL 


(Supreme  Court  of  A] 


of  Virginia.    July 


Appbal— Amount  Involvbd^Ubport  or  Commib* 

sioNBRs— Firm  Propbrtt— Individual  Claim. 

L  Where  an  administrator  of  a  deceased 
member  of  a  firm  controverted  a  certain  claim 
wholly  as  a  liability  of  the  firm,  but  the  court 
established  it  against  the  firm,  and  decreed  that 
a  debtor  of  the  firm,  who  was  a  party  to  the 
snlt,  should  pay  such  dalm,  and  pay  naif  the 
residne  of  his  indebtedness  to  the  administra- 
tor, the  amount  In  controversy,  for  purpose  «f 
appeal  by  the  administrator,  is  the  whole 
amount  of  the  daim  against  the  firm,  for  which 
the  estate  of  intestate  would  be  liable  if  it  was 
not  paid  otherwise. 

2.  A  report  of  a  commlssioiier,  made  pursu- 
ant to  the  decree  of  the  court  which  did  not  di- 
rect return  of  the  evidence,  will,  in  the  absence 
of  error  apparent  on  its  face,  be  taken  as  prima 
facie  correct  unless  steps  are  taken  to  place  be- 
fore the  court  the  evidence  on  wliich  it  is  based. 

8.  Property  of  a  partnership  is  not  subject  to 
a  judgment  of  an  individual  creditor  till  pay- 
ment therefrom  of  the  firm  debts,  and  adjust- 
ment of  the  accounts  of  the  partners  as  between 
themselves. 

Appeal  from  hustings  court  of  Roanoke; 
William  Gordon  Robertson,  Judge.    . 
Suit  between  Frank   Haddock's  admlnia- 
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tOLtrix  and  J.  H.  Skinker  and  othexs.  From 
4  decree  the  adxnizilstratitx  appeals.  Be^ 
yersed. 

Griffin  &  Glasgow,  for  appellant  Scott  & 
iStaples,  for  appellees. 

BIELT,  J.  A  motion  was  made  by  the  ap- 
l^llees  to  dismiss  the  appeal  on  the  ground 
that  the  matter  in  controversy  is  merely  pe- 
cuniary, and,  exdusive  of  costs,  is  less  in 
yalue  or  amount  than  $500.  l^e  matter  in 
controversy,  however,  is  the  entire  amount 
of  the  Judgment  diaimed  by  J.  M.  GamblU 
Sc  Co.,  which,  inclusive  of  principal  and  in- 
terest, amounted  at  the  date  of  the  decree 
to  $961.79.  The  appellant  controverted  it 
wholly  as  a  liability  of  the  late  firm  of  Mad- 
dock  &  Evans,  but  the  court  established  it 
against  the  partnership  for  the  full  amount 
It  appearing  that  certain  attorneys,  who  were 
parties  to  the  suit,  were  indebted  to  the  firm 
of  Maddock  &  Bvans,  for  moneys  collected, 
in  the  sum  of  12,196.93,  the  court  decreed  that 
they  pay  to  Gambill  &  Oo.  the  amount  of 
their  debt;  and,  dividing  the  residue  ol  the 
indebtedness  into  two  equal  parts,  it  decreed 
that  they  pay  one  of  these  parts  which 
amounted  to  the  sum  of  $622^67,  to  Jean  W. 
Maddock,  the  appellant,  as  administratrix  of 
Frank  Maddock,  deceased.  It  was,  there- 
fore, contended  by  the  appellees  that  the  on- 
ly amount  in  controversy  is  the  difference 
between  $622.57  and  one-half  of  $2,196.93, 
the  amount  due  from  the  attorneys,  to  wit, 
the  sum  of  $476.90.  But  this  is  not  correct 
The  court  by  its  confirmation  of  the  report 
of  the  commissioner,  established  the  entire 
amount  of  the  Judgment  claimed  by  Gambill 
&  Co.,  and  thereby  fixed  the  liability  for  it 
upon  the  individual  estate  of  the  appellant's 
intestate,  as  well  as  upon  the  late  firm  of 
Maddock  &  Evans,  of  which  he  was  a  mem- 
ber. No  part  of  the  Judgment  has  been  paid, 
and  if  it  Bhould  happen  that  it  be  not  paid 
by  the  attorneys,  the  estate  of  Frank  Mad* 
dock,  deceased,  would  remain  liable  for  the 
whole  $951.79;  and  it  \a  this  amount  which 
constitutes  the  matter  in  controversy  upca 
the  appeaL 

The  first  assignment  of  error  is  the  bare 
statement  that  it  was  error  for  the  court  to 
confirm  the  settlement  of  the  partnership  ac- 
counts, because  the  same  was  without  suf- 
ficient evidence  to  sustain  it  Neither  in  the 
petition  for  the  appeal  nor  in  the  oral  argu- 
ment did  counsel  indicate  in  what  respect 
the  evidence  was  insufficient  to  sustain  the 
settlement  made  by  the  commissioner.  It  Is 
in  accordance  with  the  evidence,  and  this 
assignment  of  error  need  not  be  further  con- 
sidered. 

The  appellant  excepted  to  the  report  of  the 
commissioner  because  he  allowed  the  daim 
of  Gambill  &  Go.  as  a  subsisting  Judgment 
against  Maddock  &  Evans  without  any  proof 
(it  was  Alleged)  that  there  was  such  a  Jtidg- 
ment  agahut  the  firm,  and  because  the  evi- 


dence showed  that  ^  any  debt  was  due,  ft 
was  the  perscmal  debt  of  Bvans,  and  not  a 
debt  of  the  firtn.  The  court  overruled  the 
exception,  confirmed  the  report  and  decreed, 
as  we  have  seen,  the  payment  of  the  Judg- 
ment out  of  the  assets  of  the  firm.  This  ac- 
tion of  the  court  constitutes  the  only  other 
assignment  of  error.  It  is  to  be  observed 
that  the  exceptkm  did  not  deny  that  there 
was  such  a  Judgment  but  simply  claimed 
that  it  was  allowed  without  any  proof.  The 
report  of  the  commissions  was  made  in 
obedience  to  the  decree  of  the  court  and* 
except  for  error  apparent  on  its  face^  it  was 
to  be  taken  as  prima  fade  correct  unless 
steps  were  taken  to  place  before  the  court 
the  evidence  on  which  it  was  based,  or  it 
was  shown,  by  the  deposition  of  the  derk  of 
the  court  in  which  the  Judgment  was  alleged 
to  have  been  recovered,  or  othmrise,  that 
thore  was  no  such  Judgment  This  was  not 
done.  The  commis^oner  stated  that  his  re- 
port was  made  up  from  obtain  depositions, 
and  "from  the  records  of  the  deiiL's  office 
of  your  hcmor's  court"  It  does  not  appear 
that  he  was  directed  by  the  court  or  request- 
ed by  the  appellant  to  return  the  evidesice 
on  which  he  reported  the  Judgment  It  was 
not  his  duty  to  do  so,  unless  so  directed  or 
requested;  and,  the  appellam  uot  having 
taken  steps  to  bring  the  evidence  before  the 
court  it  could  not  review  the  finding  of  the 
commissioner,  and  the  ezeeiitioii  could  not 
avail  her.  Shipman  v.  Fletcher,  91  Ya.  478, 
478,  22  &  Bl  458;  Saunden  v.  Prunty,  89 
Ya.  921«  17  S.  B.  231;  Bowden  y.  Parish,  86 
Va  67,  9  a  B.  616. 

It  appears  from  the  d^Msitton  of  J.  M.  Gam- 
bill that  Evans,  <m  aoooont  of  bis  Indebtedness 
to  the  firm  of  Maddodc  &  Evans  for  o^ialn 
moles,  carts,  and  tools  belonging  to  it  had  as- 
sumed to  pay  the  deibt  to  GamblH  &  Co.,  and 
that  he  and  Maddock  approached  the  latter 
with  the  view  of  having  them  releote  Maddock 
from  tiie  debt  on  copdition  that  Evans  would 
secure  the  debt  by  a  deed  of  trust  on  the  said 
property,  which  was  worth  about  $2,000. 
Gambill  ft  Co.  agreed  to  do  so,  upon  the  con- 
dition being  complied  with.  Evans  retunied 
the  next  day,  and  declined  to  give  the  deed  of 
trust  The  desired  release  was  for  the  benefit 
of  Maddock,  and  the  duty  was  upon  him,  and 
not  upon  Gambia  it  Co.,  to  see  that  Evans 
complied  jrith  the  ocmdition  on  which  they  had 
coDsented  to  release  him.  As  Evans  refused  to 
secure  the  debt  by  deed  of  ttust  the  firm  of 
MaddodL  ft  Evans  continued  liable  for  it  The 
evidence  establishes,  however,  that  Evans  was 
iodebted  to  the  partnership  for  the  mifles,  carts, 
and  tools,  and  that  he  had  assumed,  on  account 
of  such  indebtedness,  to  pay  the  judgment  of 
Gambill  ft  Oo.  The  partners  evidently  consid- 
ered that  the  interest  of  MaddodL  in  the  proper- 
ty was  at  least  eqaal  to  the  amount  of  the  Judit 
ment  and  it  clearly  appears  that  ttm  share  oi 
Evans  in  the  undivided  assets  Is  suiBcient  to 
discharge  it  If  the  Judgment  has  now  to  be 
paid  out  of  the  assets  brtonglng  to  the  firm,  as 
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ft  must  be,  then  Erana  shoidd  be  diarged,  tai  a 
^  proper  settlement  of  the  partnership,  with  saeh 
an  amonnt,  for  the  moles,  csrts,  and  tools,  as 
would  make  the  interest  of  Maddoc^  therehi 
equal  to  the  judgment,  or  (which  is  the  same 
thhig,and  prerents  clrcait7)the  estate  of  Mad- 
dock  should  receive  ont  of  the  assets  of  the 
firm,  after  the  payment  of  the  Judgment,  a  smn 
equal  to  the  amount  of  the  judgment,  so  as  to 
adjust  properly  the  aocoonts  of  the  partners 
with  the  partnership  and  between  themselres, 
before  there  is  any  dtrision  of  tibe  assets  be- 
tween the  partners. 

It  was  not  questioned  that,  ordinarily,  this 
would  be  the  proper  course;  but  it  was  con- 
teuded  that  Inasmuch  as  indiridual  creditors 
of  Eyans  had  obtained  judgments  against 
him,  and  sued  out  executions,  they  thereby 
acquired  a  lien  on  the  share  of  Erans  in  the 
assets  of  the  partnership  remaining  after  the 
payment  of  the  debts  of  the  firm  superior  to 
the  right  of  Mai^dock  to  have  such  settlement 
of  the  accounts  between  the  partners  and  a 
distribution  of  the  assets  In  accordance  there- 
with. Partners  are  johit  tenants  of  the 
property  of  the  partn»*ship.  Neither  partner 
has  an  ezclusiye  right  to  any  part  of  the 
property  until  aO  of  the  debts  of  the  partner^ 
ship  are  paid,  including  the  debts  which  may 
be  due  from  the  partnership  to  either  of  the 
partners.  The  interest  of  each  partner  m 
the  property  of  the  partnership  is  his  share 
of  the  surplus  after  all  the  firm  debts  are 
paid  and  a  balance  of  accounts  is  struck  be- 
tween the  partners.  It  Is  thus  that  his  In- 
te^-eet  is  ascertained;  and  it  is  only  this  in- 
terest, so  ascertained,  that  is  subject  to  the 
lien  of  the  execution  or  attachment  of  an  in- 
^Tldual  creditor.  The  law  does  not  permit 
the  separate  creditpr  to  obtain  more  than  the 
partner,  who  is  his  debtor,  is  ^ititled  to. 
Christian  y.  Ellis,  1  Orat  890;  Diggs*  Adm*r 
T.  Brown,  78  Va.  295;  Shackelford's  Adm'r 
T.  Shackelford,  32  Grat.  481;  Taylor  y.  Fields, 
4  Ves.  396;  Dutton  v.  Morrison,  17  Ves.  193; 
NicoU  y.  Mumford,  4  Johns.  Gh.  522;  Buchan 
T.  Sumner,  2  Barb.  Ch.  165;  Menagh  y.  Whlt- 
well,  52  N.  Y.  146;  Phillips  y.  Oook,  24 
Wend.  889;  Pierce  ▼.  Jaclcson,  6  Mass.  242; 
U.  S.  y.  Hack,  8  Pet.  271;  Maxwell  y.  City  9f 
Wheeling,  9  W.  Va.  206;  Slrrlne  v.  Briggs, 
81  Mich.  4^;  Smith  y.  Eyans,  37  Ind.  526. 
See.  also.  Story,  Partn.  $$  261-263,  811;  2 
Colly.  Partn.  (6th  Ed.)  $  793,  and  notes  there- 
to; 1  Bart  Gh.  Prac.  618,  619;  and  3  Minor, 
Inst.  (2d  Ed.)  pt  2,  p.  692.  In  Pierce  y.  Jack- 
son, supra.  Parsons,  G.  J.,  said:  "At  common 
law,  a  partnership  stock  belongs  to  the  part- 
nership, and  one  partner  has  no  interest  in  it 
but  liis  share  of  what  is  remaining  after  all 
the  partnership  debts  are  paid,  he  also  ac- 
counting for  what  he  may  owe  the  firm. 
Consequently,  all  the  debts  due  from,  the 
joint  fund  must  first  be  discharged  before 
any  partner  can  appropriate  any  part  of  it  to 
his  own  use,  or  pay  any  of  his  priyate  debts; 
and  a  creditor  to  one  of  the  partners  cannot 
claim  any  Interest  but  what  belongs  to  his 


debtor,  whether  his  claim  be  founded  on  any 
contract  ma4e  with  his  debtor,  or  on  a  seiz- 
ing of  the  goods  on  execution.'*  In  NicoU  y. 
Mumford,  supra,  Ol^pceUor  Kent  said:  'The 
Interest  of  each  partner  is  his  share  of  the 
surplus,  subject  to  all  partnership  accounts; 
and  that  interest  or  surplus  only  is  llal)le  to 
the  separate  credit(Mm  of  such  partner,  claim- 
ing either  by  assignment  or  under  execution.** 
In  Menagh  y.  Whitwell,  supra,  Bapallo,  J., 
said:  ''Partnership  effects  cannot  be  taken 
by  attachment  or  sold  on  execution  to  satis- 
fy a  creditor  of  one  of  the  partners,  except 
to  the  extent  of  the  Interest  of  such  separate 
palrther  in  the  effects,  subject  to  the  payment 
of  the  firm  debts  and  settlement  of  all  ac- 
counts." In  Atkins  y.  Saxton,  77  N.  Y.  195, 
199,  the  same  judge,  discussing  the  right  of 
a  purchaser  of  the  interest  of  a  partner  in 
paftneiship  property  at  a  sale  under  an  at- 
tachment or  execution  against  such  partner 
for  his  indiyldual  debt,  said:  ''He  takes  It 
subject  to  the  rights  of  the  co-partners  of 
the  debtor  and  the  creditora  of  the  firm,  and 
subject  to  an  accounting  which  may  disclose 
that  he  deriyed  no  beneficial  Interest  from 
his  purchase.  All  thait  he  can  ultimately  ob- 
tain is  the  debtor's  share  of  such  surplus  aa 
may  remain  after  payment  of  the  firm  debts 
and  the  adjustment  of  the  accounts  of  the 
partners  as  between  themselyes."  And  in 
Haynes  y.  Knowlee,  36  Mich.  407,  410,  Oamp- 
bell,  J.,  said:  'The  partner  not  sued  cannot, 
on  any  principle  of  justice,  be  placed  in  any 
worse  condition  by  a  creditor  of  the  partner 
than  he  could  haye  been  by  his  own  part- 
ner.'* 

It  was  error,  therefore,  in  the  hustings 
court  to  distribute  any  part  of  the  share  of 
G^rge  M.  Eyans  in  the  undiylded  assets  of 
the  partnership,  remaining  after  satisfying 
the  judgment  of  Gambill  &  Go.,  to  the  sepa- 
rate creditora  of  Evans,  until  the  payment  of 
a  sum  equal  to  the  amount  of  the  judgment 
had  been  decreed  to  the  estate  of  Maddoclc, 
to  which  sum  he  was  entitled,  according  to 
tho  eyidence,  out  of  the  firm  assets,  on  ac- 
count of  the  indebtedness  of  Eyans  to  the 
partnership,  and  which  the  latter.  In  the 
lifetime  of  Maddoc^,  had  assumed  to'  pay. 
Its  decree  must  therefore  be  reyeraed,  and 
the  cause  remanded  to  the  said  court,  with 
directions  to  distribute  the  moneys  in  the 
haids  of  the  said  attorneys  upon  the  prin- 
ciples herein  declared. 


(98  Va.  4eo) 
DUPUY  et  ux.  ▼.  EASTERN  BUILDING  ft 
LOAN  ASS'N  et  al. 

(Supreme  Gourt  of  Appeals  of  Virginia.     July 
30,  1896.) 

Bdildino  and  Loan  Associations— Gonstrcotiok 
OF  Bt-Law— Imposition  ot  Finbs. 
1.  Under  a  by-law  of  a  building  association, 
proyidingr  that  "borrowing  members  who  shall 
neglect  to  pay  any  instaUments  as  the  same  be- 
come due  shall  pay  to  the  association  a  ft^  of 
20  cents  per  month  on  each  $100  that  they  b^ye 
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borrowed  from  the  association/'  the  fine  for  one 
month  is  not  repeated  and  added  to  that  of  each 
succeeding  month,  makln^r  the  anrannt  increase 
in  arithmetical  progression,  but  only  20  cents  on 
each  $100  can  be  imposed  in  any  one  month. 

2.  Where  the  constitnaon  of  a  bnilding  asso- 
ciation prescribes  the  fines  to  be  imposed  on  de- 
linquent members,  it  thereby  fixes  the  limit  be- 
yond which  the  association  cannot  go;  but  it 
may  b;^  by-law  waiye  some  part  of  the  fines  so 
anthonzed,  and  impose  smaller  ones,  and  in 
snch  case  the  by-law  will  govern. 

Appeal  from  hustings  court  of  Roanoke; 
John  W.  Woods,  Judge. 

Bill  by  William  P.  Dupuy  and  Nelia  B. 
Dupuy  against  the  Eastern  Building  &  Loan 
Association  and  J.  H.  Cutchln,  trustee.  De- 
cree for  defendants,  and  complainants  ai>- 
peaL    Reversed. 

Scott  &  Stai>le8,  far  appellants.  Watts, 
Robertson  &  Robertson,  for  appellees. 

KEITH,  P.  William  B.  Dupuy  and  Nella 
B.  Dupuy,  his  wife,  exhibited  their  bill  In  the 
hustings  court  for  the  city  of  Roanoke,  from 
which  it  appears  that  on  the  Ist  day  of  Au- 
gust, 1891,  they  borrowed  from  the  ESastem 
Building  &  Loan  Association  of  Syracuse, 
N.  Y.,  the  sum  of  $5,500,  and  that  they  by 
deed  of  trust  conveyed  to  Henry  W.  Loomis, 
trustee,  a  certain  house  and  lot;  situated 
in  the  city  of  Roanoke,  to  secure  the  pay- 
ment of  $6,671.61.  This  last-mentioned  sum 
is  evidenced  by  78  promissory  notes  of  even 
date  with  the  deed,  executed  by  the  plaintiffs 
and  payable  to  the  Eastern  Building  &  Loan 
Association,  one  of  each  notes  to  be  paid  on  or 
before  the  last  Saturday  of  each  and  every 
month  until  all  of  said  notes  are  fully  paid* 
with  Interest  on  each  at  the  rate  of  6  per 
cent  per  annum,  payable  semiannually;  and 
It  Is  further  covenanted  in  the  deed  to  pay 
all  fines  and  penalties  that  may  be  imposed 
under  the  constitution  and  by-laws  of  the 
association.  It  seems  that  the  plaintiffs  paid 
all  of  their  notes  and  dues  up  to  the  last 
Saturday  in  June,  1892,  but  they  failed  to 
meet  the  note  maturing  on  that  day,  and  the 
eight  succeeding  notes,  of  $87.12,  amounting 
to  the  sum  of  $696.96.  Fines  are  also  due 
from  the  plaintiffs  for  default  in  paying  the 
notes  when  ^ey  became  due,  which  the 
plaintiffs '  claimed  increased  the  amount  due 
by  them  to  the  sum  of  $797.15.  They  then 
aver  that  one  J.  H.  Cutchln,  who  claims  to 
be  substituted  trustee  in  the  place  of  Heniy 
W.  Loomis,  advertised  that  he  would  on  the 
6th  of  Februrary,  1893,  proceed  to  sell  at 
public  auction  the  property  conveyed  in  the 
deed  of  trust  for  the  payment  of  the  sum  of 
$1,092.96,  which  he  claims  to  be  due.  It 
thus  appears  that  the  contention  of  the 
plaintiffs  is  that  on  the  1st  day  of  February, 
1893,  they  were  in  arrears  upon  their  notes 
due  and  unpaid,  and  the  interest  thereon, 
and  for  the  fines  imposed  for  their  default 
in  meeting  the  aforesaid  payments,  the  sum 
of  $797.15,  while  the  building  assodatlcm 
claims  that  there  was  due  from  them  at 
that  time  the  sum  of  $1,092.96.    The  build-  I 


ing  and  loan  assoclatioa  and  Cutchln,  trus- 
tee, are  made  parties  defendant  to  this  bill, 
and  an  injunction  was  asked  for  and  grant-* 
ed.  The  bill  was  answered  by  Cutchln,  and 
the  case  was  heard  upon  the  bill  and  an- 
swer, and  the  exhibits  filed  with  them. 

It  is  provided  by  the  constitution  of  the 
Eastern  Building  &  Loan  Association  that 
the  fine  '*for  the  nonpayment  of  dues  shall 
be  ten  cents  on  each  and  every  share  of 
stock  unpledged,  and  twenty  cents  on  all 
stock  pledged,  for  each  and  every  month  the 
payment  may  be  In  arrears."  The  by-law 
upon  the  subject  is  as  follows:  "Borrowing 
members  who  shall  neglect  to  pay  any  install- 
ments on  stock  and  interest  on  their  loan  as 
the  same  becomes  due  shall  pay  to  the  asso- 
ciation a  fine  of  20  cents  per  month  on  eacb 
$100  they  may  have  borrowed  from  the  as- 
sociation." The  contention  of  the  associa- 
tion is  that,  by  a  proper  construction  of  the 
charter  and  by-laws,  the  fine  of  20  cents  per 
month  is  to  be  imposed  upcm'each  and  every 
share  of  the  stock  pledged,  and  that  this  fine 
is  to  be  repeated  for  each  and  ev^iy  month 
that  the  delinquency  of  the  borrower  contin- 
ues,—!, e.  if  the  default  should  be  made  in 
the  payment  of  the  January  Installment,  a 
fine  of  20  cents  per  share  should  be  imposed, 
amounting  In  this  case,  upon  the  $5,500,  to 
$11;  -that,  if  default  continued  during  the 
month  of  February,  a  fine  of  20  cents  per 
share,  or  $11  in  the  aggregate,  should  be 
Imposed  for  this  new  default,  and  another 
fine  of  an  equal  amount  for  the  continued  de- 
fault which  had  occurred  in  January,  making 
$22;  that  in. March  there  should  be  a  fine 
for  the  default  of  that  month  and  a  fine 
also  for  the  continued  default  in  the  Jan- 
uary and  February  installments,  making  in 
the  aggregate  $33;  and  so  on  for  as  many 
months  as  the  default  might  continne.  From 
a  table  which  is  printed  with  the  petition  for 
the  appeal  in  this  case,  and  the  correctness 
of  which  is  unchallenged,  it  appears  that,  ac- 
cording to  this  system,  the  total  fines  for  the 
first  year  would  amount  to  $858,  for  the  sec- 
ond year  to  $2,442,  for  the  third  year  to 
$4,038,  and  for  the  fourth  year  to  $5,610; 
so  that,  the  default  having  occurred  in  June, 
1892,  there  would  be  due  in  June  of  the  pres- 
ent year  about  $12,000  of  fines,  and,  if  de- 
fault should  continue  to  the  maturity  of  the 
last  note,  the  aggregate  of  fines  would  be 
$33,905.      I 

Upon  the  part  of  the  appellants  it  is  con- 
tended that,  by  a  proper  construction  of  the 
constitutian  and  by-laws,  the  failure  to  meet 
a  monthly  payment  is  a  complete  offense  In 
itself,  for  which  a  punishment  Is  prescribed, 
which  cannot  be  repeated  in  arlthmeticai 
progression  in  the  manner  contended  for  by 
the  association.  To  state  the  claim  of  the 
appellants  in  figures,  it  is,  that  upon  default 
in  the  monthly  payment  they  were  prc^)erly 
chargeable  with  20  cents  for  each  $100  that 
they  had  borrowed  from  the  asaociation,  nmk- 
Ing  in  all  $11,  and  that  this  $11  was  to  be  v» 


Va.) 


DUPUY  V.  EA8TERK  BUILDING  &  LOAN  ASS'N. 


pe&ted  each  and  every  mcmth  fhat  the  defftult 
contiimed;  in  other  words,  that  the  mail- 
mum  of  fines  which  could  be  hnposed  against 
them  was  $132  per  annum,  or,  for  the  four 
reaiB  of  their  default,  from  June,  1802;  to 
Jun^  1895,  $528. 

In  BndUch  on  Building  Associations  C^d 
Ed.,  I  419)  it  is  said:  'It  Is  necessary  that 
every  member  should  be  aware,  in  advance, 
of  the  consequences  of  any  action  or  <«nis- 
slon  hi  violation  of  the  rules  of  the  society. 
These  rules  or  by-laws  should  therefore  be 
explicit  and  unequivocal  upon  the  subject 
The  rules  imposing  fines  should  be  very  pre^ 
else  in  their  terms  and  clear  In  their  meaning, 
as  the  courts  do  not  like  penalties  of  any 
kind,  and  g^ierally  decide  against  them,  if 
possible.  •  ♦  •  They  must  be  created  by 
unambiguous  language.  If  the  by-law  impos- 
big  them,  by  reason  of  ambiguousness,  admit 
of  several  interpretations,  the  courts  will 
adopt  that  most  favorable  to  the  member, 
and  least  favorable  to  the  association." 
Where  the  rule  was  that  •Mortgagors  neg- 
lecting to  pay  their  monthly  repayments  will 
be  subject  to  fines  at  the  rate  of  3  per  cent, 
per  share  for  the  first  month,  and  for  each 
and  every  succeeding  month  three  pence  per 
share  additional  on  such  r^ayments,"  the  as- 
sociation was  allowed  to  collect  only  ope  fine 
of  three  pence  on  each  share  of  the  deftiult- 
Ing  member,  though  this  was  less  than  th* 
member  himself  had  contended  for.  The  so- 
ciety claimed  three  pence  per  share  for  the 
first  month,  six  pence  for  the  second,  nine 
pence  for  the  third,  and  so  on,  adding  thre€ 
pence  for  each  month;  but  the  court  said: 
'The  rule  admits  of  thrae  constructions,— the 
one  contended  for  by  the  sod&ty,  the  other 
suggested  in  the  argument  for  the  borrower, 
and  the  third,  more  favorable  to  him,  which 
Is  the  right  construction,  and  that  is,  that  the' 
society  is  only  to  b6  alldwed  one  fine  of  three 
pence  on  each  share."  In  re  Tiemey's  Estate, 
8  It.  Law  T.  Rep.  29.  So,  too,  under  a  by- 
law providing  that  'if  any  sto<4±iolder  shall 
nefflect  or  refuse  to  pay  his  weekly  dues  sis 
often  as  the  same  shall  be  payable,  every 
stockholder  so  neglecting  or  refusing  shall 
forfeit  and  pay  the  additional  sum  of  ten 
cents  for  every  share  by  him  held  for  every 
such  weekly  neglect  or  refusal,  to  be  charged 
with  the  weekly  dues,*'  it  was  held  that  only 
one  fine  could  be  imposed  for  the  nonpay- 
ment of  the  weekly  installment.  Shannon  v. 
BuUding  Ass'n,  36  Md.  383.  We  have  been 
unable  to  examine  these  cases,  but  they  are 
quoted  fully  in  End.  Bldg.  Xaa'UB,  §|  420,  421. 

In  the  cases  Just  referred  to,  the  language 
upon  which  the  associations  relied  for  the  Inr- 
positlon  of  the  cumulative  fines  was  as  strong 
In  support  of  their  position  as  that  which  we 
ar^  called  upon  to  construe  in  this  case.  In- 
deed, the  language  in  Re  Tiemey's  Estate  is 
in  substance  the  equivalent  to  that  before  ' 
us.  In  that  case  the  rule  was  that  ''mort- 
gagors neglecting  to  pay  their  monthly  re- 
payments win  be  subject  to  fines  at  the  rate 


of  three  per  ceit  per  share  fot  tbe  first 
month,  and  far  each  and  every  sucoeedlng 
share  three  pence  per  share  additional  on 
itach  repayments."  In  this  case  the  language 
is:  'The  fines  for  nonpayment  of  dues  shall 
be  ten  cents  on  each  and  eveiy  share  of  stock 
unpledged,  and  twenty  cents  on  all  8t4>ck 
pledged,  for  each  and  every  month  the  pay- 
ment may  be  in  arrears."  That  the  construc- 
tion contended  for  by  the  appellee  would  be 
most  harah  and  oppressive  cannot  be  denied. 
It  would,  indeed.  Justify  the  terms  in  which 
It  is  characterized  in  the  petition  of  the  ap- 
pellants, and  compel  us  to  sanction  a  "startling 
enormity."  To  support  a  construction  lead- 
ing to  such  a  result,  the  language  should  be 
explicit  and  unequivocal,— should  be  precise 
in  its  terms,  and  clear  in  its  meaning.  Bnd. 
Bldg.  Ass'ns,  |  419.  We  are  of  opinion  that, 
relying  upon  the  authorities  Just  dted,  we 
might  be  warranted  in  holding  that  the  prop- 
er construction  of  the  article  from  the  con- 
stitution above  quoted  limits  the  power  of 
the  soplety  to  the  imposition  of  one  fine  for 
each  offense,  and  does  not  sanction  its  repeti- 
tion. 

The  construction  of  the  by-law  Is  more  free 
from  doubt  than  that  of  the  constitution,  and 
upon  that  we  prefer  to  rest  our  decision. 
"Borrowing  members  who  shall  neglect  to 
pay  any  installments  as  the  same  become  due 
shall  pay  to  the  association  a  fine  of  twenty 
cents  per  month  on  each  $100  that  they  have 
borrowed  from  the  association."  The  amount 
borrowed  in  this  case  was  $6,500.  A  fine  of 
20  cents  on  each  $100  amounts,  in  the  ag- 
gregate, to  $11;  and  the  payment  of  a  fine 
of  $11  per  month  would,  therefore,  seem  to 
satisfy  the  terms  of  the  by-law  above  quoted. 
The  artides  of  the  association  prescribe  the 
limits  within  which  the  corporation  can  prop- 
erly act;  the  by-laws  indicate  the  extent  to 
which  the  corporation  has  seen  fit  to  put  into 
action  the  powen  which  the  articles  have 
conferred;  and,  though  the  charter  or  arti- 
cles, in  conferring  the  power,  may  use  im- 
perative or  mandatory  language,  yet,  if  It 
be  a  benefit,— a  privilege  or  advantage  con- 
ferred upon  the  corx>oration,  and  not  a  duty 
imposed,— It  may  quall^,  diminish,  or  waive 
its  exereise  in  whole  or  in  part.  It  is  binding 
upon  the  association  in  the  sense  that  the 
by-laws  may  ordain  fines  of  leas,  but  may 
not  ordain  fines  of  greater,  amount  than  those 
prescribed  by  its  charter.  End.  Bldg.  Ass'ns, 
§  422.  If,  therefore,  there  were  any  repug- 
nancy between  the  charter  and  the  by-laws, 
if  the  Charter  imposed  a  greater  fine  than 
the  by-law,  the  courts  would  consider  that. 
In  the  adoption  of  the  by-law,  the  corpora- 
tion had  found  it  wise  and  expedient  to  forego 
the  exercise  of  a  portion  of  the  power  con- 
ferred upon  it  by  the  charter,  and  deem  it  a 
waiver  to  that  extent  of  its  privilege,  and 
would  enforce  the  fine  imposed  by  the  by-law. 

We  are  of  opinion  that  the  appellants  could 
be  fined  only  20  cents  on  each  $100  of  money 
for  each  month  that  they  were  in  default, 
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and  that  the  decree  ot  the  court,  which  eo* 
tablisbed  the  contenticMi  ct  the  appellee,  and 
permitted  the  impoBltion  of  flnefi  of  20  centa 
per  month  for  each  $100  borrowed,  and  also 
for  each  installment  as  to  which  appellants 
were  in  arrear,  is  erroneous,  and  must  be  re- 
yersed. 


OUD  DOMINION  INV.  CO.  y.  MOOMAW 
et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    July 
80,  1806.) 

IVJUNOTIOK^SlLB  UNDBB  TRUST  DbBD^RbGULAB- 
ITT  OF. 

A  court  wOl  not  enjoin  the  conyeyance  by  a 
trustee  of  loti  sold  by  him  under  a  tmst  deed  on 
the  ground  of  the  inadequacy  of  the  price  bid 
and  because  the  lots  were  offered  together  in 
bulk,  where  no  fraud  is  shown,  and  it  does  not 
appear  that  the  sale  was  not  open  and  fair,  and 
made  in  accordance  with  the  terms  of  the  trust 
deed,  nor  that  any  one  else  would  haye  bid  more 
had  the  lots  been  offered  separately. 

Appeal  from  hustings  court  of  Roanoke; 
John  W.  Woods,  Judge. 

Bill  by  the  Old  Dominion  Investment  Com- 
pany against  Gecwge  C  Moomaw  and  others. 
Complainant  appeals  from  a  decree  dissolyw 
ing  an  injunction.    Affirmed. 

W.  Lu  Gooch,  for  appelant  Moomaw  & 
Woods,  for  appellees. 


CARDWELL,  J.  By  his  deed  of  March  11, 
1890,  George  B.  Allen  conveyed  to  D.  C.  Moo* 
maw,  trustee,  five  cwtaln  lots  of  land  in  sec- 
tion 4  on  the  map  of  the  property  of  the 
West  Bnd  Land  Company,  in  the  city  of 
Roanoke,  in  tmst  to  secure  George  O.  and 
W.  H.  Moomaw  the  payment  of  the  stim  of 
92,333w33»  eyld&iced  by  two  interest-bearing 
nogotlable  notes  of  $1,106^06  each,  drawn  by 
Allen,  payable  to  the  order  of  George  0.  and 
W.  H.  Moomaw  in  one  and  two  years  from 
their  date.  Default  haying  been  made  in  the 
paym^it  of  the  second  note,  the  trustee,  aft- 
er being  requested  so  to  do  by  the  holders  of 
the  note,  and  after  advertisement,  as  requir- 
ed by  the  deed,  sold  the  five  lots  of  land  at 
public  auction  in  front  of  the  courthouse  in 
Roanoke  city  at  12  o'clock,  November  23, 
X882,  at  which  sale  the  propoty  was  struck 
ouik  to  George  R.  Allen,  as  the  highest  bidder 
therefor,  at  $1,400.  Whereupon  the  Old 
Dominion  Investment  Company,  claiming 
ownership  of  the  lots,  obtained  an  injuncticm 
from  the  Judge  of  the  hustings  court  of  Roan- 
oke city,  restraining  the  trustee  from  con- 
veying the  property  to  Alien,  or  otherwise 
proceeding  iA  the  premises,  until  the  further 
order  of  the  court  D.  C  Moomaw,  the  trus- 
tee, Alien,  the  purchaser,  and  G.  C.  and 
W.  BL  Moomaw,  the  holders  of  the  note  se- 
cured, were  made  parties  defendant  to  tbe 
bill,  and  called  on  to  answer;  but  oath  to 
their  answer  was  not  waived,  and  the  de- 
fendants filed  their  Joint  and  separate  demur- 
rer and  answer  under  oath  to  the  bill,  to 


which  answer  pkOntiff  r^jdiedgeneraUy.  De- 
cember 3>  1S82,  in  pursuance  of  notice  duly 
given  to  plaintiff,  the  def aidants  moved  the 
court  Uh  dissolve  the  injunction,  which  waa 
done,  and  from  this  decree  dissolving  the  in^ 
Junction  an  appeal  was  taken  to  this  court 

The  motion  to  dissolve  the  injunction  was 
heard  on  the  biM,  the  demurrer  and  answer 
of  the  defendants,  the  general  replication  of 
the  plaintiff  to  the  answer,  and  affidavits  on 
behalf  of  both  plaintiff  and  defendants.  The 
bill  alleges  that  the  plaintiff  was  the  owner 
of  the  lots,  and  that  it  had  purchased  them, 
and  agreed  to  pay  therefor  ^1^00  each,  and 
had  paid  $4,500  on  the  purchase  money,  but 
does  not  state  when  the  purchase  was  made, 
or  from  whom.  The  injunction  was  asked 
for  upon  the  grounds  (1)  that  the  price  at 
which  the  property  v^as  knod^ed  out  and 
sold  at  the  sale  by  the  trustee  was  so  grossly 
inadequate  as  to  shock  the  conscience  of  a 
court  of  equity;  (2)  tliat  undue  haste  and, 
speed  were  exercised  in  the  time  that  the 
I»Hiperty  was  put  up,  cried,  and  knocked  out; 
and  (3)  that  the  property,  consisting  of  five 
lots,  should  have  been  sold  by  the  single  lot 
and  not  in  bulk,  as  was  done.  There  is  no 
suggestion  of  fraud  or  misconduct  on  the 
part  of  the  trustee,  other  than  undue  haste 
in  closing  the  sale,  or  that  the. trustee  did 
not  sell  the  prop^ty  in  accordance  with  the 
provisions  of  the  trust  deed.  Only  the  sug- 
gestions are  made  that  the  property  might 
have  brought  more  had  the  lots  been  sold 
separately  instead  of  together,  and  that  the 
price  obtained  was  grossly  inadequate.  Ehr- 
ery  material  allegation  of  the  bill  is  respond- 
ed to  and  denied  in  the  answer,  and  the  only 
proof  in  support  of  the  bill  la  found  in  the 
affidavits  of  five  persons,  taken  and  read  on 
behalf  of  the  plaintiff  at  the  hearing.  Of 
-these,  three  made  oath  that  iii  their  opinion 
the  price  for  which  the  lots  sold  was  grossly 
inadequate,  and  that  they  would  have  sold 
for  niore,  in  the  opinion  of  the  affiants,  had 
they  been  sold  separately,  but  neither  gave 
axiy  facts  or  data  upon  which  their  opinions 
were  based;  and  the  other  two  made  oath 
that  the  sale  was  made  in  undue  haste.  On 
the  other  hand,  the  affidavits  of  Allen,  the 
purchaser.  Peck,  the  auctioneer,  and  Jamison, 
a  bidder  at  the  sale,  were  read  in  support  of 
the  answtf'Of  the  defendant  all  of  whom 
made  oath  that  the  sale  was  opea  and  fair; 
that  the  bidding  was  kept  open  a  proper 
time,  at  least  15  or  20  minutes  after  the  read- 
ing of  the  advertisement  which  was  not  read 
untn  12  o*clo6k;  and  that  the  lots  were  not 
knocked  out  unti^  the  bidding  tiad  entirely 
ceased.  .  It  appears,  also,  from  the  answer, 
and  is  not  controverted,  that  the  lots  were, 
a$  the  time  of  the  sale  complained  of,  adver- 
tised for  sale  to  take  place  shortly  thereafter 
for  delinquent  taxes  due  thereon  for  1891, 
and  that  the  taxes  for  1882  were  due  and  un- 
paid. 

The  bill  does  not  allegei  nor  is  there  proof, 
that    the   plaintiff   knew   of   other   bidders 
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tor  the  property  who  would  baye  bid  moKB 
fte  it  liad  the  «ale  |Men  longer  kept  ofiGSip 
or  wlio  would  bid  mors  for  the  property 
If  It  were  again  offered.  There  is  only 
the  bare  soggeetloii  made  that  "some  buyer 
might  have  bid  more  than  the  pro  rata  of  the 
price  paid  for  the  whole  for  one  lot,  not  de« 
sizing  all*  and  so  it  may  be  that  in  offering 
them  as  a  whole  complainant's  rights  were 
pi«jndiced."  As  to  the  alleged  nndne  haste 
in  making  the  sale,  the  eridence  is  whoUy 
insofflelait  to  oTefcome  the  denial  in  the 
answer  of  this  sJiegation.  In  fact,  there 
is  no  proof  in  support  of  it  CEzcept'  the 
affldaylt  of  the  alffiant  Chiles,  the  secretary 
and  treasurer  of  the  plainUff  company,  who 
states  that  at  S  minntes  past  12  m.  he  was 
in  front  of  the  courthouse,  saw  Mr.  Allen 
and  Mr.  Moomaw,  and  went  immediately 
in,  found  the  auctioneer,  and  found  that  the 
sale  had  been  miide.  This  statement  is  in 
conflict  with  the  statemeirtB  of  the  affiants 
Allen,  Peck,  and  Jamlscm,  who  say  that  the 
sale  was  not  commioiced  till  after  12  o'dodc 
m.,  was  kept  open  for  15  or  20  minutes,  and 
not  concluded  till  all  bidding  had  ceased. 
Unon  this  state  of  the  record  it  was  plainly 
the  duty  of  the  court  below  to  dissolve  the 
Injunction,  and  there  is  no  error  in  the  de- 
cree a]n>ealed  from,  and  it  is  therefore  af* 
firmed. 
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DONAU>60N  V.  UBVnm  et  aL 

(Supreme  Court  of  Appeals  of  Yirgiiiia.     July 
80,  1896.) 

BquITT— RaFORMATIoy    OP     COKTRACTS— MiSTAKS. 

Where  a  contract  for  the  sale  of  property 
has  been  executed  by  a  coivveyance  by  the  Tea- 
dor  and  the  gi^lhg  of  notes  for  unpaid  purchase 
money  by  the  purchaser,  such  notes  wiU  not  be 
reformed  on  the  ground  of  mistake  in  the 
amount  for  which  they  were  giTen,  unless  the 
mistake  ia  establiriied  by  tiie  moat  satisfactoiy 
proof. 

Appeal  fiom  hustings  court  of  Roanoke; 
John  W.  Woods,  Judge. 

BlU  by  Jane  Donaldson  against  Letpsoben 
Lerine  and  others.  Decree  for  def endaBti, 
and  complainant  appeals.    Afflbmed. 

Scott  &  staples,  for  appellant  L.  H.  Cocke 
knd  Moomaw  &  Woods,  for  appellees. 

CABDWEIiLi,  J.  On  BCay  9, 1890,  the  appel- 
lant, Jane  Donaldson,  bought,  through  Chip- 
man,  Massie  &  Co.,  real-estate  agents,  of  Mrs. 
li,  Levine,  one  of  the  appellees,  a  lot  of  land, 
with*  improTem^its  thereon,  situated  in  the 
city  of  Boaaoke,  for  96,000.  The  memoraur 
dum  of  agreement,  entered  into  at  the  time, 
and  signed  by  the  agents,  is  as  follows: 
"Boanoke,  Va.,  May  9,  1890.  This  contract, 
made  and  entered  into  this  day  between  Chip- 
man,  Massie  &  Co,  agents  of  L.  IjeTine^  of 
the  one  part,  and  J.  Donaldson,  of  the  other 
part,  witneeseth:  That  in  consideration  of 
^e  Bom  of  six  thousand  (6,000)  dollars  the 
parties  at  the  flnt  part  hare  sold  to  the  party 


Qi  the  second  part  that  pertain  lot,  with  a 
house  thereon,  at  the  southwest  comer  of 
Heniy  and  Kirk  streets.  Terms:  Tw^ve 
hundred  (91*200)  dollars  cash,  and  the  bal- 
ance, assume  the  indebtedness  on  the  same, 
and  the  balance  In  one  and  two  years,  with 
interest  at  the  rate, of  six  (6)  per  cent  per 
annum.  Chipman,  Massie  &  Co."  By  deed 
of  same  date  Mrs.  Levlne  and  her  husband 
conveyed  the  property  to  Jane  Donaldson. 
This  deed  provided  '*that,  in  consideration  of 
the  sum  of  $6,000,  to  be  paid  as  follows,  to 
wit,  $1,200  cash  in  hand  paid,  receipt  whereof 
is  hereby  acknowledged,  and  the  assumption 
by  the  party  of  the  second  part  of  five  cer- 
tain  negotiable  notes  of  $750  each,  and  one 
note  for  $150,  and  four  notes  for  $135  each, 
all  the  said  notes  bearing  date  January  17, 
1800,  payable  in  one,  two,  three,  four,  and 
five  years,  without  interest  (said  notes  being 
made  and  signed  by  Leipschen  Levlne,  and 
payable  to  EateUa  G.  Bngleby),  and  the  bal- 
ance of  the  deferred  payments  to  be  paid  in 
two  equal  annual  payments  of  $487.71  each, 
as  evidenced  by  two  certain  negotiable  notes 
made  and  aigned  by  Jane  Donaldson,  and 
payable  to  Leipschen  Levlne  or  order  at  the 
.First  National  Bank  of  Boanoke,^  the  said 
parties  of  the  first  part  do  grant,"  etc.  By 
deed  of  same  date  Jaxie  Donaldson  and  her 
husband  conveyed  the  property  described  in 
the  first-najped  deed  to  Heury  S.  Trout  Jr^ 
in  trust  to  secure  the  two  notes,  of  $487.71 
each,  before  mentioned  and  described.  It 
seems  that  after  the  two  notes  of  $487.71 
were  executed  by  Jane  Donaldson  and  deliv- 
ered to  Mrs.  Levlne,  they  were  negotiated 
before  maturity  by  the  latter  to  J.  M.  Watts, 
who  becomes  a  party  defendant  to  this  suit 
on  his  own  petition.  At  the  piatujrity  of  the 
first  note  for  $487.71,  Jane  Donaldson  claim- 
ed that  a  mistake  had  been  made  in  the  set^ 
tlement  for  the  purchase  of  the  lot  conveyed 
to  her,  and  that  she  did  not  owe  the  whole 
of  said  note,  but  oidy  $180  thereof  and  inter- 
est thereon;  and,  in  order  to  avoid  a  sale  of 
the  property  under  the  deed  of  trust  to  Trout 
Mrs.  lievlne  and  Mrs.  Donaldson  agreed  be- 
tween themselves  that  Mrs.  Donaldson  should 
pay  $192.92  of  the  note,  and  Mrs.  Levlne 
$329.25,  the  balance,  but  the  arrangement 
not  to  be  conclusive  on  either  party  as  to  their 
liability  upon  the  note  or  as  to  the  true 
amount  of  the  consideration  for  the  lot  of 
land.  When  the  last  $487J1  note  became 
due  it  was  not  paid,  and  Watts,  the  holder 
thereof,  directed  the  trustee.  Trout  to  sell 
the  property  under  the  trust  deed,  and  the 
trustee  was  proceeding  to  do  so  when  Mra 
Donaldson  obtained  an  injunction  from  the 
Judge  of  the  cmporation  court  of  Buena  Vista, 
restraining  the  trustee  from  selling  the  prop- 
erty until  the  further  order  of  the  corporar 
tion  court  of  Boanoke  city.  The  ground  upon 
which  the  injunction  was  obtained,  and  the 
relief  prayed  for  in  Uie  bill,  was  that  there 
was  a  mutual  mistake  made  by  the  parties 
in  the  deed  of  conveyance  from  Mrs,  Levlne 
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and  her  husband  to  Mrs  Donaldson  of  May 
9,  1890;  the  alleged  mistake  being  ttat,  after 
deducting  the  cash  payment  of  $1,200,  the 
five  notes  of  $^50  each,  the  note  of  $150,  and 
the  fonr  notes  of  $135  each,  the  tme  balance 
due  from  "Mrs.  Donaldson  was  $960,  Instead 
of  $975.42,  and,  when  divided  into  two  notes, 
they  would  have  been  $180  each,  instead  of 
$487.71.  In  other  words,  the  contention  of 
Mrs.  Donaldson  is  that  she  was  only  required 
to  assume  the  payment  of  the  five  notes  of 
$750  each,  held  by  Engleby,  and  secured  on 
the  property,  the  note  of  $150,  and  the  four 
notes  of  $135  each;  and  then,  deducting  the 
cash  payment  of  $1,200,  and  the  several  notes 
mentioned,  aggregating  $4,440,  from  the  $6,- 
000,  she  would  have  been  owing  only  $360, 
which  was  to  be  divided  into  two  notes,  of 
$180  each,  payable  at  one  and  two  years,  with 
interest  The  defendants,  Mrs.  Levine  and 
her  husband,  filed  their  Joint  answer  and 
amended  answer,  to  which  plaintiff  replied 
generally,  and  the' cause  was  heard  before  the 
judge  of  the  corporation  court  of  Roanoke, 
March  21,  1893,  upon  the  bill  and  exhibits 
therewith,  the  answer  and  amended  answer 
of  Mrs.  Levhie,  the  exhibits  therewith,  and 
plaintiff's  general  replication  thereto,  and  the 
petition  of  James  M.  Watts.  Whereupon 
the  court  dissolved  the  injunction  awarded  in 
the  case,  and  decreed  that  Mrs.  Levine  re- 
cover of  Jane  Donaldson  the  sum  of  $329.75, 
with  Interest  from  July  20,  1881,  being  the 
part  of  the  first  $487.71  note  that  was  paid  by 
Mrs.  Levine,  and  which  should  have  been 
paid  by  Mrs.  Donaldson  in  whole.  From 
this  decree  an  appeal  was  obtained  to  this 
court 

It  was  said  by  Lewis,  P.«  in  Railroad  Co.  v. 
Dunlop,  86  Va.  346,  10  S.  B.  240:  "The  au- 
thorities all  agree  that  equity  has  Jurisdiction 
to  reform  written  instruments  in  two  well-de^ 
fined  classes  of  cases  only,  viz.:  (1)  Where 
there  has  been  an  Innocent  omission  or  inser- 
tion of  a  material  stipulation,  contrary  to  the 
intention  of  both  parties,  and  under  a  mutual 
mistake;  and  (2)  where  there  has  been  a  mis- 
take of  one  party,  accompanied  by  fraud  or 
other  Inequitable  conduct  of  the  remaining  par- 
ties. But  so  great  and  obvious  is  the  danger 
of  permitting  the  solemn  engagements  of  par- 
ties, when  reduced  to  writing,  to  be  varied  by 
parol  evidence,  that  in  no  case  wUl  relief  be 
granted  except  where  there  is  a  plain  mistake, 
clearly  made  out  by  satisfactory  and  unques- 
tionable proof.  According  to  some  of  the  cases, 
there  must  be  a  certainty  of  the  error.  At  all 
events,  the  party  allegfaig  the  mistake  must 
show,  by  evidence  which  leaves  no  reasonable 
doubt  upon  the  mind  of  the  court,  not  only  ex- 
actly in  what  the  mistake,  if  any,  consists,  but 
the  correction  that  should  be  made.  *  *  *  A 
rule  less  rigid  would  be  fraught  with  infinite 
mischiet  since  it  would  be  destructive  to  the 
certainty  and  safety  of  written  contracts."  In 
the  case  of  Carter  v.  McArtor,  28  Grat  860, 
Staples,  J.,  said  that,  "although  a  deed  or  other 
iustmment  may  be  reformed,  when  through 


mistake  or  accident  it  does  hot  accurately  rep- 
resent the  agreement  of  the  parties,  it  is  neces- 
sary that  both  the  agreement  and  the  mistake 
shall  be  made  out  by  tiie  dearest  and  most 
satisfactory  testimony.  Where  the  mistake  la 
established  by  other  preliminary  written  agree- 
ments, equity  more  readily  interferes  than  in 
cases  where  the  mistake  is  to  be  established 
by  parol  evidence.  But,  even  where  there  is  a 
preliminary  article  of  agreement  or  setilemeiit, 
it  must  be  made  plainly  to  appear  that  the  par- 
ties intended  tn  the  final  Instrument  merely  to 
carry  into  effect  the  contraet  or  arrangement 
set  forth  in  the  prior  agreement  The  very 
drcumstamie  that  the  final  instrument  of  con- 
veyance difliers  from  the  preliminary  contract 
affords  of  itsdf  some  presumption  of  an  inten- 
tional change  of  purpose  or  agreement,  unless 
there  is  some  recital  in  it,  or  some  other  at- 
tending circumstance,  which  demonstrates  tha;t 
it  was  merely  in  pursuance  of  the  original  con- 
tract" See,  also.  Story,  Bq.  Jur.  $  leO;  LeajET' 
Ex'r  V.  Eidson,  9  Grat  277;  Mauzy  v.  Sellars, 
20  Grat  641;  Peikhis  v.  Lane,  82  Va.  63;  M<hv 
gan  V.  FlBher*8  Adm'r,  Id.  423;  Major  v.  Flck- 
lin,  85  Va.  738,  8  S.  E.  715;  Fudge  v.  Payne, 
86  Va.  303,  10  S.  E.  7;  Heame  v.  Insurance 
Oo.,  20  Wall.  488;  Lyman  v.  Insurance  Co.,  2 
Johns.  Ch.  630.  The  burden  of  proof  Is 
throughout  on  the  complainant,  who  most  re- 
but the  presumption  that  the  writing  speaks 
the  final  agreement  by  the  clearest  and  most 
satisfactory  evidence.  It  must  not  only  appear 
that  the  parties  entertained  a  different  inten- 
tion in  the  first  instance,  but  that  it  was  not 
changed  at  or  before  the  execution  of  the  in- 
strument; for  otherwise  the  legal  and  natural 
inference  is,  it  was  laid  aside  for  that  express- 
ed in  the  writing.  2  White  &  T.  Lead*  Oaa. 
Bq.  (Ed.  1877),  pt  1«  p.  980;  Pom.  Eq.  Jur.  | 
859. 

In  the  case  here,  the  answer  of  Mrs.  Lrevlne 
denies  the  allegation  of  the  bill  that  tfaece  was 
a  mutual  mistake  in  the  deed  conveying  the 
property  to  Mrs.  Donaldson,  and,  Instead  of 
the  (dear  and  satisfactoiy  prooiC  of  the  alleged 
mistake  that  is  requixed,  there  is  abeoliitely  no 
proof  whatever.  It  is  contended,  however,  that 
the  mistake  appears  on  the  faoe  of  the  contract 
and  the  deed,  though  it  is  conceded  that  as  a 
general  proposition,  a  deed  operates  as  a  mer- 
ger of  the  contract  in  execution  of  which  the 
deed  was  made.  If  we  look,  then,  to  the  deed» 
we  are  wholly  unable  to  p^ceive  the  mistake 
complained  of.  The  consideration  of  the  deed 
is  $6,000,  and  to  assume  that  Mrs.  Donaldson 
was  only  to  pay  the  five  notes  of  $750  sepured 
on  the  property,  payable  at  one,  two,  three, 
four,  and  five  years,  and  which  doubtless  rep- 
resented the  principal  sums  which  constitutBd 
the  Incumbrances  on  the  property,  and  was 
not  to  pay  the  other  five  notes;  one  of  $160, 
and  four  of  $136  each,  which  doubtless  repire- 
sented  the  accnfing  hiterest  on  the  princ^Md 
sums,  or  that  if  she  was  to  pay  these  Interest 
notes,  they,  also,  were  to  be  deducted  from  the 
purchase  price  of  the  property,  $6,000,  although 
she  iook  possesBlon  of  the  property  anA  recelvea 
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fbe  benefits  therefrom  from  the  date  of  the 
jjNircbase,  woi^d,  it  wcmld  geem,  be  a  Tlolent 
aasamptlpn.  Gertalidj,  the  fact,  appearing  In 
the  deed,  that  the  tatereat  notes  were  not  de- 
ducted from  the  ^000  Is  hy  no  means  snf - 
flcient  to  wairant  the  conclusion  that  it  was  a 
mjstnfca  There  is  a  slight  variance  between 
the  amount  of  these  notes  that  are  supposed 
to  be  interest  notes  and  the  amount  of  the  in- 
terest that  woul<^  have  accrued  on  the  princM^Nil 
notes  of  $750  each,  but  it  Is  inconsiderable.  It 
is  by  no  means  unreasonable  that  the  parchas- 
er,  Mrs.  Donaldson,  should  have  agreed,  as 
fhe  deed  provided,  to  pay  the  interest  on  her 
purchase  money  to  accrue  after  she  came  tn 
possession  of  her  prcyperty,  and  this  is  no  more 
than  she  assumed  to  do  by  the  acceptance  of 
the  deed  of  conyeyance;  and  to  hold  that  she 
did  not  so  agree  would  be  to  hold  that  she  bad 
five  years  within  which  jto  pay  the  aggregate  of 
the  five  notes  of  $750  each,  without  intoiest 
thereon,  and  leave  the  corresponding  interest 
Hotes,  secured  also  on  the  property,  to  be  paid 
by  Mrs.  Levine,  from  whom  she  purchased; 
for,  if  the  notes  spoken  of  here  as  Interest 
notes  had  been  deducted  from  the  considera- 
tion of  the  deed,  it  would  have  been  in  effect 
to  nqalce  Mrs.  Levine,  the  voidor,  pay  the  in- 
twest  on  the  principal  notes  of  $750  each,  ac- 
cruing at  one,  two,  threes  four,  and  five  years 
from  their  date,  while  the  vendee,  Mrs.  Donald- 
son, was  in  possession  of  the  property,  and  in 
the  full  enjoyment  of  it  We  are  of  opinion 
that  there  is  no  error  in  the  decree  appealed 
from*  and  It  Is  therefore  affirmed. 


(83  Va.  U7) 

8TATB  SAY.  BANK  v.  STBWABT. 
(Sopieme  CSourt  of  Appeals  of  Virginia.     July 

80^1890.) 
CoHBTRUCTioar  OY  Dbbi>  —  Rbpu«xa.iit   Dsscaip- 

TIONS. 

A  deed  contained  two  complete  descriptiona 
of  the  property,  one  by  metes  and  boonds  along 
eertam  streets,  and  the  other  by  giving  the  nnm- 
bers  of  the  lots  and  blocks  aoeoroing  to  a  certain 
map  therein  referred  to.  The  property  actoal- 
ly  sold  and  intended  to  be  conveyed  was  correct- 
&  described  by  the  numbers  given,  bnt  was  not 
that  described  by  the  bonndaries,  which  was  on 
another  street,  and  was  not  owned  by  the  cran- 
tor.  Held,  that  the  false  description  shoald  be 
rejected,  and  that  the  deed  constituted  a  good 
ectnveyance  of  the  property  intended. 

Appeal  from  hustinaj^s  court  of  Roanoke; 
John  W.  Woods,  Judge. 

Bill  by  State  Savings  Bank  against  B.  H. 
Stewart  and  others.  Decree  for  complain- 
ant, and  defendant  Stewart  appeals.  Af- 
firmed. 

McHugh  &  Baker,  tat  appellant  L.  H. 
Cocke,  for  appellee* 

BUCHANAN,  J.  The  appellee  broui^t  suit 
to  sabJeet  two  lots  In  the  dtty  of  Boaiu^e 
to  the  payment  of  liens  thereon.  The  i^pel- 
lant  denied  that  the  d^it  of  the  appellee  was 
a  Hen  iqwn  the  lots  sought  to  be  sold,  bnt 
the  court  was  of  opinion  that  tt  was  not 


only  a  lien,  but  superior  to  that  of  appel- 
lant, and  so  decreed.  From  that  decree  this 
appeal  was  taken. 

A  separate  deed  of  trust  was  given  to  se- 
cure each  debt  If  the  lota  sought  to  be  sold 
were  embraced  in  the  deed  of  trust  given  to 
secure  the  debt  of  the  appellee,  there  is  no 
question  that  his  lien  is  superior  to  that  of  the 
appellant  as  his  deed  of  trust  Is  prior  In 
point  of  time,  and  was  properly  recorded. 

The  appellee  s(^d  and  conv^ed  to  James 
BUwood,  in  March,  1880,  two  lots  in  the  city 
of  Roanoke,  at  the  price  of  $2,000.  It  Is  ad- 
mitted that  there  was  a  mistake  in  the  de- 
scription of  the  lota  conveyed,  in  so  far  as 
it  described  them  aa  being  situated  at  the 
northwest  com^  of  Trout  avenue  and  I 
street  They  are  in  fact  situated  at  the  north- 
west comer  of  Trout  avenue  and  H  street 
In  all  respects,  except  where  I  street  is 
named  instead  of  H  street  the  description 
given  was  strictly  accurate.  There  was  no 
mistake  as  to  the  identity  of  the  lots  in- 
tended to  be  conveyed.  In  November  fol- 
lowing, the  parties  having  In  the  meantime 
discovered  the  mistake,  the  grantor,  after  re- 
citing the  fact  that  a  mistake  had  been 
made  in  the  deed  in  the  description  of  the 
lots,  and  in  what  it  consisted,  executed  a 
new  deed,  ini  which  the  mistake  was  oor- 
sected.  This  deed  did  not  reserve  a  vendor's 
lien  for  the  unpaid  purchase  money,  nor 
was  a  deed  of  trust  executed  contempora- 
neously therewith  to  secure  it  but  it  was 
expresiEdy  provided  that  the  execution  of  the 
last  deed  should  not  in  any  way  affect  the 
U<n  of  any  outstandtng  deed  of  trust  on  the 
lots  conveytBd. 

If  the  lots  intended  to  be  conveyed  by  the 
deed  of  March,  1800,  were  so  described  therein 
that  title  to  them  passed  to  the  grantee,  then 
the  grantee's  deed  of  trust  given  to  secure 
the  payment  of  the  purchase  money  due  the 
appellee,  and  which  contained  the  same  de- 
scription of  the  lots  as  was  given  in  the  deed 
to  the  grantee,  passed  his  title  to  the  trus- 
tee, bM  created  a  lien  on  the  lots  sought  to 
be  subjected  for  its  iMiyment;  but  If  the  title 
to  the  lots  did  not  pass  l^  the  deed  of  March, 
1890,  by  reason  of  the  mistake  In  describing 
them,  then,  of  courae,  the  deed  of  trust 
given  for  the  purpose  of  securing  appellee*s 
debt  thereon,  and  which  contained  the  same 
description,  conveyed  no  interest  in  those 
lots  to  the  trustee,  and  created  no  lien  there- 
on for  the  payment  of  appellee's  debt. 

There  are  two  descriptions  of  the  lots  in 
the  d€;ed  of  March,  1800,  either  of  which 
contains  sufficient  particulars  to  enable  the 
parttea  to  identify  the  lots  described;  but, 
when  each  description  is  iq[>plied  to  its  sub- 
ject-matter, it  is  ascertained  that  they  de- 
scribe, not  the  same,  but  dilferent  parcels 
of  land.  One  of  the  descriptions  given  de- 
scribes the  lots  as  ''beginning  at  the  north- 
west comer  of  Trout  avenue  and  I  street; 
thence,  with  Trout  avenue,  west  100  feet 
to  a  pohit;  thence  la  a  m»rtherly  direction. 
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150  feet,  to  an  alley;  thence  in  an  easteily 
direction,  along  said  alley,  100  feet,  to  I 
street;  thence  in  a  southerly  direction,  along 
i  street,  150  feet  to  Tront  avenue,  the  place 
of  beginning/*  Immediately  following  this 
they  are  declared  to  be  ''known  as  lots  Nos. 
9  and  10,  section  5,  of  the  West  Bnd  Hap, 
to  be  found  on  file  in  the  clerk's  office  of  the 
hustings  court  of  the  city  of  Roanoke,  Va^ 
to  which  map  reference  is  hereby  made  for 
a  further  description  of  said  lots." 

By  the  first  description  the  lots  are  located 
at  the  northwest  comer  of  Trout  arenue  and 
I  street,  but  it  is  not  pretended  that  the 
grantor  owned  the  lots  at  that,  point,  or  that 
the  parties  dealt  with  reference  to  them.  By 
the  second  description  lots  9  and  10  in  section 
5  of  the  West  End  Map  are  located  at  the 
northwest  comer  of  Trout  arenue  and  H 
street  These  lots  were  owned  l^  the  grantor 
in  the  deed  of  March,  1890.  It  was  with 
reference  to  them  that  the  parties  dealt  and 
they  were  intended  to  be  conyeyed  by  that 
deed. 

Where  several  particulars  are  given  In  the 
description,  all  of  which  are  necessary  to 
Identify  the  land  intended  to  be  conveyed, 
nothing  but  what  will  correspond  with  all 
the  particulars  will  pass  l^  the  deed;  but 
where  the  deed  contains  two  descrtptlonB  of 
the  land  equally  explicit  but  repugnant  to 
each  other,  that  description  which  the  whole 
deed  shows  best  ezprrases  the  intention  of 
the  parties  must  prevail  The  oourt  will  look 
Into  the  surrounding  facts,  and  will  adopt 
that  description,  if  certain  and  definite,  which. 
In  the  light  of  the  circumstances  under  w<hich 
it  was  made,  will  most  effectually  carry  out 
the  intention  of  the  parties. 

It  is  one  of  the  maTlms  of  the  law  that  a 
false  deacriptkm  does  not  render  a  deed  or 
other  writing  in<^>enitlve.  If,  after  rejecting 
so  much  of  the  description  as  is  false,  there 
remains  a  sufficient  description  to  ascertain 
with  legal  certainty  the  subject-matter  to 
which  the  Instmment  applies.  This  rule  cf 
constraction  is  said  to  be  derived  trom  the 
dvil  law.  "Falsa  demonstratlo  non  nocet, 
cum  de  corpore  constat**  2  Minor,  Inst  (4th 
Bd.)  1063;  1  Greenl.  Bv.  $  301;  2  TayL  Bv. 
1 1218  et  seq.;  Wootton  v.  Redd.  12  Grat  190, 
209;  Preston  v.  Helskell,  32  Grat  48,  59,  00; 
Broom,  Leg.  Max.  (7th  Ed.)  029  et  seq. 

In  the  case  of  Loomis  v.  Jackson,  19  Johns. 
449,  a  lot  was  described  in  the  deed  by  a 
wrong  number,  yet  being  also  described  by 
fixed  and  known  objects,  it  was  held  that 
the  number  of  the  lot  might  be  r^ected. 

In  Sharp  v.  Thompson,  100  lH  447,  89  Am. 
Rep.  01,  the  mortgage  under  consideiHtloa 
described  the  several  lots  conveyed  by  num- 
bers, with  the  additional  clause,  *'being  all 
block  25."  Block  25  did  not  omtain  the  lots 
mentioned  in  the  deed,  but  they  were  In  an- 
other block.  It  appearing,  however,  that  It 
was  the  intention  of  the  mortgagor  to  mwt- 
gage  the  block  In  which  he  resided,  and  that 
he  resided  in  Uodn  26,  it  was  hdd  that  block 


25  was,  and  the  lots  named  were  not  sub- 
ject to  the  mortgage. 

In  Worthingtcm  v.  Hylyer,  4  Mass.  196^ 
the  description  In  the  deed  was  ''an  that 
my  farm  of  land  hi  Washington,  on  whidi 
I  now  dwell,  being  lot  No.  17  In  the  front 
division  of  lands  there,  containing  one  hun- 
dred acres,  with  my  dwelling  house  thers- 
on  standing,  bounding  west  on  the  land  cfl 
Joseph  Chapel,  northerly  b^  a  pond,  easter- 
ly by  lot  No.  18,  and  southerly  by  lot  No. 
19,  having  a  highway  through  it**  The 
limits  of  the  lots  were  correctly  described, 
but  the  fiurm  on  which  the  grantor  lived 
was  not  No.  17,  but  a  different  parcel  of 
land.  The  comrt  rejected  the  false  descrip- 
tion, because  the  description  was  sufflci^it- 
ly  d^inite  without  it  and,  If  it  were  con- 
sidered an  essential  pari:  of  the  descrip- 
tion, the  effect  would  render  the  de^  in- 
operative. Many  histances  of  the  applica- 
tion of  this  rule  are  cited  in  tlie  text-books 
and  decisions.  2  Minor,  Inst  p.  1063  et 
seq.;  1  GreenL  Bv.  |  801  et  seq.;  Broom, 
Leg.  Max.  p.  029  et  seq.;  2  DevL  Deeds,  H 
1016,  1088,  et  seq.;  Wootton  v.  Redd,  12 
Grat  196. 

Applying  it  to  this  case,  there  Is  no  diffi- 
culty in  reaching  the  condusion  that  the 
lots  bought  and  sold,  and  which  w^e  intend- 
ed to  be  conveyed  by  the  deed  of  March,  1890^ 
passed  bf  It 

After  rejecting  the  first  or  fUse,  descrip- 
tion, the  tots  conveyed  are  described  as  two 
lots,  "known  as  lots  Nos.  9  and  10,  section  6» 
of  the  West  Bnd  Map,  to  be  found  on  file 
in  the  dezk's  office  of  the  hustings  cofort  of 
the  city  of  Roanoke,  Va.,  to  whicdi  map  ref- 
erence is  here^  made  for  a  further  descrip- 
tion of  said  lota." 

This  remaining  description  is  explicit  and 
clearly  sufficient  to  fully  identify  the  lots 
intended  to  be  conveyed.  In  the  subsequent 
conveyances  of  the  lots,  including  that  cor- 
recting the  mistake  in  the  deed  of  March, 
1890,  one  of  the  deeeripttons  given  them  is  in 
substance  that  they  are  known  as  '^ots  9 
and  10,  section  5,  in  the  map  of  the  West 
End  Land  Company  of  Roanoke,  Va.**  In 
the  deed  of  trust  wliich  secures  the  debt  of 
the  appellant  they  are  described  as  ''all  those 
certain  lots  or  parcels  of  land  situated  In  the 
dty  of  Roanoke,  Va.,  and  known  as  lots  9 
and  10,  section  6,  as  shown  by  the  map  of 
the  property  of  the  West  End  Land  Ck)m- 
pany  on  file  at' the  office  of  the  clerk  of  the 
hustings  court  of  the  dty  of  Roanoke,  Vir- 
ginia, it  being  the  same  property  conveyed 
to  the  party  of  the  first  part  by  deed  bear- 
ing date  of  January  22,  1891.** 

Where  a  map  of  land  is  referred  to  in  a 
deed  for  the  purpose  of  fixing  its  boundaries, 
the  effect  is  the  same  as  If  it  were  copied  in- 
to the  deed.  Oax.  v.  Hart  145  U.  a  8T6,  12 
Sup.  Ot  962;  Jeffleris  v.  Land  Ck>.,  134  IT. 
8.  178,  10  Sup.  Ot  91& 

It  is  a  matter  of  no  consequence  wliich  part 
of  the  descrtpdon  be  placed  first  and  wlitdh 
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last  Tbe  courts  will  reject  tbe  fatoe  where- 
erer  found,  and  giro  effect  to  the  Intention 
of  the  parties,  if  the  remainder  of  the  de- 
scription is  soffldent  to  enable  the  premises 
that  were  intended  to  be  oonyeyed  to  be  iden- 
tified. 2  TayL  By.  |  1222;  1  GreenL  Br.  | 
801. 

The  lots  which  are  sought  to  be  sold  In 
this  case  having  passed  l^  the  first  convey- 
ance of  the  appellee  to  Bllwood,  dated  in 
March,  1890,  his  conveyance  of  the  same  lots 
in  tmst  to  secnre  the  payment  of  the  appel- 
lee's debt  for  purchase  mon^  created  a  lien 
thereon  whi(di  is  superior  to  the  lien  of  the 
appellant 

This  was  the  condnsion  reached  by^tiie 
corporation  court  of  the  dly  of  Boanoke,  and 
Its  decree  must  be  affirmed. 


(96  Va.  09) 
BOKLBS'  ADITX  v.  NORFOLK  &  W. 
B.  00. 
(Supreme  Court  of  AppealB  of  Virginia.     July 

Injury  to  Emplotb— Fellow  Srrvants— Nboli- 
gbxcb^Plbadino  and  Pboo?. 

1.  The  englueer  and  fireman  of  a  shifting 
train  are  fellow  serrante  of  the  conductor,  who. 
while  attempting  to  act  as  brakeman,  is  lojured 
by  their  negligence. 

2.  Recovery  for  injury  to  an  employe  cannot 
be  had  for  negligence  other  than  that  from 
which  the  dedaratioa  alleged  that  it  resulted. 

Error  to  hustings  court  of  Boanoke;  John 
W.  Woods,  Judge. 

Action  by  Buckles*  administratrix  against 
the  Norfolk  &  Western  Bailroad  Gompany. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Aflarmed. 

G.  W.  Orumpecker,  L.  H.  Cocke,  and  Hans- 
brough  &  Hall,  for  plaintiff  in  en  or.  Watts, 
Bobertson  &  Bobertson,  for  defendant  In 
error. 

BUCHANAN,  J.  The  plaintiff's  intestate 
was  an  employd  of  the  defendant  company. 
While  acting  as  conductor  of  a  shifting  crew 
upon  its  yard  at  Pulaski,  Va.,  he  was  run  ova* 
b/  one  of  its  cars,  which  caused  his  death. 
An  action  was  instituted  to  recover  damages 
therefor  by  his  administratrix,  and  upon  the 
trial  of  the  cause,  a  j.udgment  was  rendered 
in  favor  of  ^e  defendant  upon  a  demurrer  to 
the  evidence.  To  this  Judgm^it,  the  plaintiff 
obtained  this  writ  of  error. 

The  first  and  second  assignments  of  error 
may  be  considered  together.  They  are  based 
upon  the  ground  that  neither  the  engineer  nor 
the  fireman  was  in  his  proper  place  when  the 
Injury  complained  of  was  Inflicted,  and,  if 
they  had  been,  it  might  have  been  avoided. 
The  evidence  does  not  show  that  they  were 
not  in  the  performance  of  their  duties  at  that 
time;  bttt  if  it  were  true  that  they  were  not, 
and  that  the  injury  to  the  plaintiff's  intestate 
might  have  been  prevented  if  they  had  been 
in  their  proper  positions,  it  could  not  aid  the 
pUdnttff's  case. '  Her  intestate,  while  acting 
as  conductor  of  the  shifting  crew,  undertook 
v.25s.B.no.ll— ^ 


to  act  as  a  brakeman,  and,  while  so  acting, 
was  injured.  So  far  as  his  injury  wa<<i  caused 
by  or  resulted  from  the  negligence  of  the  en- 
gineer or  flr^nan,  it  resulted  from  the  act  of 
fellow  servants.  Their  negligence  was  one  of 
the  risks  he  assumed  when  he  entered  the 
service  of  the  defendant,  and,  for  injuries  re- 
sulting to  him  therefrom,  it  was  not  responsi- 
ble. Railroad  Co.  v.  Nuckol's  Adm'r,  91  Va. 
Ida.  21  8.  B.  342. 

It  is  also  assigned  as  error  that  the  engineer 
was  an  incompetent  employ^.  This  is  not  eus- 
talLed  by  the  record,  and,  if  it  were,  it  could 
not  be  considered,  as  there  is  no  allegation  in 
.the  declaration  under  which  it  could  be 
proved. 

The  third  assignment  of  error  is  that  the 
yard  master  who  had  control  of  the  shifting 
crew  and  of  the  yard  at  that  place  was  guilty 
of  negligence,  in  this:  that  he  ordered  the 
plaintiff's  intestate  to  shift  the  car  by  which 
he  was  injured,  saw  him  go  between  that  and 
another  cair,  and  yet  paid  no  attention  to  nor 
gave  himself  any  concern  for  his  safety.  The 
yanl  master  did  order  him  to  shift  the  cars 
in  questidn  from  one  track  to  another  ithe 
morning  of  the  injury,  and  directed  him  not 
to  fOiget  it.  Although  the  yard  master  may 
have  been  upon  the  yard  when  the  injury  oc- 
curred, it  does  not  appear  that  he  ordered 
Bckles  to  act  as  brakeman,  or  to  go  between 
the  cibrs,  or  even  knew  that  he  was  between 
them  until  after  he  was  injured.  So  far  as 
the  record  shows,  the  unfortunate  man  went 
of  his  own  motion  (nto  a  position  of  danger, 
not  in  the  line  of  his  duty,  and  undertook  to 
perform  a  service  which  it  was  the  duty  of  a 
brakeman  to  perform,  and,  while  so  engaged, 
received  the  injury  from  which  he  died. 

The  fourth  assignment  of  error  is  that  the 
brake  on  the  engine  was  out  of  repair,  and 
that,  if  it  had  been  in  good  working  order,  the 
injury  could  have  been  avoided.  It  Is  unnec- 
essary to  discuss  the  evidence  upon  this  point, 
for  there  is  no  allegation  in  the  de<darati6n 
that  the  injury  resulted  from  or  was  in  any 
manner  brought  about  by  reason  of  defective 
machinery. 

The  proofs  must  correspond  with  the  allega- 
tions in  the  declaration,  and  the  plaintiff  must 
recover,  if  at  all,  upon  the  case  made  by  her 
pleadings.  A  party  cannot  charge  one  ground 
of  negligence  in  his  declaration,  and  recover 
upon  another.  The  object  of  a  declaration  is 
to  set  forth  the  facts  which  constitute  the 
cause  of  action,  so  that  thejy  may  be  under- 
stood by  the  defendant,  who  is  to  answer 
them;  by  the  jury,  which  is  to  ascertain 
whether  or  not  they  are  true;  and  by  the 
court,  which  is  to  give  judgment  Bush  v. 
Campbell,  26  Gmt,  at  page  431;  Bailroad  Co. 
V.  W'hittington's  Adm'r,  80  Grat.,  at  page  810; 
4  Minor,  Inst.  471,  472;  1  Chit  PL  p.  255,  and 
note. 

'  We  are  of  opinion  that  the  plaintiff  failed  to 
make  out  her  case;  that  there  is  no  error  fti 
the  judgment  complained  of;  and  that  It  must 
be  affirmed. 
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FTOBIilTY  LOAN  &  TRUST  00.  ▼.    . 
DBNNIS  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.     Aug. 

MbOHAMIOS'  lilBNa— PBIOB  MOKTOAaB—APPOBTION- 
MBNT  OF    PbOCBKDS. 

Code,  §  2483,  provides  that,  in  the  enforce- 
ment of  mechanics  liens,  any  incumbrance  on 
the  land  before  itie  work  was  commenced  shall 
be  preferred,  on  the  distribution  of  the  proceeds 
of  sale,  only  to  the  extent  of  the  value  of  the 
land,  estimated,  exclusive  of  the  building,  at  the 
time  of  the  sale,  and  the  residue  of  the  proceeds 
of  the  sale  shall  be  applied  to  the  satisfaction 
of  the  mechanics'  liens.  fleW,  that  the  values 
of  land  and  improvements  are  not  to  be  esti- 
mated as  bearing  a  certain  ratio  to  each  other, 
in  which  proportion  the  proceeds  shall  be  dis- 
tributed, but  that  the  value  of  the  land  is  to  be 
estimated  at  a  certain  fixed  amount,  which  is  to 
be  paid  to  the  prior  incumbrancer  from  the  pro- 
ceeds before  the  holders  of  the  mechanics'  liens 
can  participate  therein. 

Appeal  from  hustings  court  of  Roanoke;  John 
W.  Woods,  Judge. 

Suit  l>etween  R.  O.  Dennis  and  others  and 
the  Fidelity  Loan  &  Trust  Company.  From 
the  decree  the  trust  company  appeals.  Re- 
versed. ' 

Thos.  W.  Miller  and  L.  H.  Cocke,  for  appel- 
lant    Scott  &  Staples,  for  appellees. 

RIELY,  J.  The  .controversy  here  is  between 
the  owner  of  a  prior  Incumbrance  Jby  deed  of 
trust  on  real  estate  and  certahi  persons  hold- 
ing mechanics'  liens  for  the  construction  of 
buildings  thereon  and  materials  furnished  for 
the  same  as  to  the  proper  distribution  of  the 
proceeds  of  sale  of  the  property.  Its  solution 
depends  upon  the  true  construction  of  section 
2483  of  the  Code.  It  is  a  general  rule  that  all 
buildings  and  improvements  put  upon  mort- 
gaged premises  by  the  mortgagor,  after  the 
execution  of  the  mortgage,  become  a  part  of 
the  freehold,  and  inure,  as  such,  to  the  benefit 
of  the  mortgagee.  And  there  is  no  difference  In 
this,  respect  between  a  mortgage  and  a  deed  of 
trust,  but'  the  principle  is  equally  applicable  to 
both.  Many  exceptions  have  been  ingrafted 
upon  this  rule  in  modem  times,  and  among 
them  an  exception  in  favor  of  that  deserving 
class  of  dtizens  who,  by  their  skill  and  labor 
and  materials,  have  contributed  to  the  improve- 
ment of  the  incumbered  property.  The  law- 
making power  of  this  state,  as  that  of  govern- 
ments generally,  deeming  it  inequitable  that  a 
prior  incumbrancer  should  have  the  benefit  of 
the  Increased  value  imparted  to  his  security  by 
the  Improvements  put  upon  it  untU  the  clainiis 
of  those  whose  skill,  labor,  and  property  cre- 
ated the  improvements  are  satisfied,  has  wise- 
ly restricted  the  lien  of  the  incumbrancer,  until 
their  claims  have  been  discharged,  to  the  land 
itself,  exclusive  of  the  Improvements,  and  giv- 
en to  them  a  first  lien  on  the  improvements 
for  their  claUns.  This  equitable  principle  per- 
vades every  part  of  the  statuteu  It  preserves 
to  the  prior  incumbiaiicer  the  ben^t  of  his 
Uco  to  the  extent  of  his  original  security,  which 
Is  the  value  of  the  hind  without  the  improve- 


ments, and  at  the  same  tinie  gives  to  the  me- 
chanic and  to  the  furnisher  of  materials  the 
first  lien  on  the  building  or  structure  put  jupon 
the  land  for  the  amount  of  their  debts.  All 
this  is  very  plain  upon  the  face  of  the  statute; 
and  this  equitable  principle,  which  lies  at  its 
foundation,  and  pervades  its  every  provision, 
is  expressly  dUected  to  be  applied  hi  the  dis- 
tribution of  the  proceeds  of  sale  of  the  prem- 
ises, when  these  several  liens  are  enforced  by 
the  court  It  is  only  as  to  the  manner  of  as- 
certaining the  value  of  the  land  exclusive  of 
the  improvements,  and  giving  to  the  prior  in- 
cumbrancer the  benefit  of  his  security  to  that 
extent  that  any  difficulty  arises.  As  this  is 
the, only  question  to  be  decided,  it  is  only  nec- 
essary to  refer  to  and  construe  that  part  of  sec- 
tion 2483  which  bears  directly  upon  it.  It  Is 
there  provided  that  ^  the  enforcement  of  me- 
chanics' liens,  "any  lien  or  incumbrance  cre- 
ated on  the  land  before  the  work  vras  com- 
menced or  materials  furnished  shaU  be  pre- 
ferred hi  the  distribution  of  the  proceeds  of 
sale  only  to  the  extent  of  the  value  of  the  land, 
estimated,  exclusive  of  the  buildings  or  struct- 
ures, at  the  time  of  sale,  and  the  residue  of  the 
proceeds  of  sale  shall  be  applied  to  the  satisfac- 
tion of  the  liens  provided  for  in  the  previous 
sections  of  this  chapter,"— that  is,  to  the  me- 
chanics' liens.  It  is  very  clear  that  the  prior 
incumbrancer  is  to  have  the  benefit  of  his  lien 
upon  the  land  to  the  extent  of  the  value  thereof, 
exclusive  of  the  buildings  or  structures  placed 
thereon  since  the  lien  was  created,  and  that  its 
value  is  not  to  be  ascertained  as  of  some  other 
time,  when  the  land  may  have  been  worth  more 
or  less  in  market  but  is  to  be  ascertained  at 
the  time  .the  liens  are  enforced  by  the  court 
It  is  to  be  ascertained  at  the  time  of  sale.  Nor 
can  there  be  any  doubt  as  to  the  manner  where- 
by it  is  to  be  ascertained.  It  is  to  be  ascer- 
tained by  estimation.  It  is  to  be  fixed  by  the 
court,  either  from  evidence  submitted  directly 
to  it  or  through  the  finding  of  a  commissfoner, 
subject  to  review  by  the  court  as  in  other 
chancery  causes.  But  the  value  is  to  be  esti- 
mated, and  fixed  by  the  court  before  the  prop- 
erty is  sold;  and  the  prior  incumbrancer*  as  to 
the  sum  so  fixed,  is  to  be  preferred  in  the  dis- 
tribution of  the  proceeds  of  sale.  This  amount, 
however,  is  all  that  he  can  obtain  from  the  pro- 
ceeds of  sale  until  the 'mechanics  having  liens 
thereon  are  satisfied;  and  they  are  entitled  to 
the  residue  of  the  proceeds  of  sale  for  the  pay- 
ment of  their  liens,  if  |iot  more  than  sufficient 
for  that  purpose,  or,  if  more  than  sufficient,  to 
so  much  as  may  be  requisite  to  satisfy  them. 

xne  hustings  court  referred  the  matter  to 
a  special  commissioner,  to  take  the  accounts 
and  make  the  necessary  inquiries  in  the  case; 
and  he,  after  going  upon  the  premises,  and 
taking  with  him  practical  appraisers  of  prop- 
erty for  the  purpose,  who  were  unanimous  in 
their  estimate  of  the  value  of  the  land,  ex- 
clusive of  the  improvements,  assessed  its 
value  at  $600.  They  alao  valued  the  land 
with  the  buUdings  at  $3,600,  and  stated  that 
the  value  of  the  Uind  by  itseV,  as  compared 
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with  tite  ralue  of  the  land  and  bnlldlngSp- 
was  as  1  to  6b  Iht  report  of  the  cominl»^ 
aioner,  in  eo  far  as  It  aaseBsed  the  value  of 
the  Iand»  ezclnalre  of  the  baildlngs,  at  ^600, 
waa  not  excepted  to  by  any  party*  which 
each  had  the  right  to  do,  and  the  oonrt  con- 
firmed the  report  aa  to  that  particular  mat* 
ter  without  exception  from  either  aide.  It 
was  excepted  to  by  the  prior  incnmbrancer 
in  8o  fiur  aa  it  purported  to  apportion  the 
proceeds  of.  sale  between  it  and  the  holders 
of  the  mechanics'  liens  according  to  a  fixed 
xtttio,  because  such  distribution  was  contrary 
t6  the  statute;  Imt  the  exception  was  over' 
ruled  by  the  court.  The  Value  of  the  land  by 
itself,  exduslTe  of  the  buildings;  became 
thereby  fixed,  and  determined  the  amount 
tile  prior  incumbrancer  was  entitled  tx>  re- 
ceive on  account  of  his  lien.  He  was,  as  to 
this  sum,  to  be  preferred  in  the  distribution 
of  the  proceeds  of  sale  of  the  property,  and 
the  holders  of  the  mechanics'  liens  were  en- 
titled to  the  residue,  or  to  so  much  thereof 
aa  might  be  necessary  to  aatis^  their  re* 
spective  claims.  This  is,  to  our  mind,  the 
plain  meaniiig  of  the  statute.  To  adopt  the 
constructiOD  so  earnestly  contended  for  by 
the  counsel  for  the  appellees,  that  the  value 
of  the  land  exclusive  of  the  buildings  should 
be  est^xuited  to  bear  a  certain  ratio  to  the 
estimated  value  of  the  land  Inclusive  of /the 
buildings,  and  that  the  owner  of  the  ^or 
incumbrance  should  receive  such  fixed  pro* 
portion  out  of  the  proceeds  of  sale,  would  be 
in  conflict  with  the  principle  that  runs  aU 
through  the  statute,  as  well  as  contrary  to 
its  plain  terms.  Such  distribution  would 
cause  the  owner  of'  the  prior  incumbrance 
and  the  holders  of  the  mechanics'  liens  to 
share  between  them  the  proceeds  of  sale 
upon  a  fixed  ratio,  and  destroy  the  prefer- 
ence expressly  given  by  the  statute  to  the 
former.  Preference  and  ratio  are  not  the 
same,  but  wholly  distinct  in  principle.  Where 
ratio  prevails,  there  can  be  no^  preference. 
The  statute,  besides  preserving^  in  the  dis- 
tribution of  the  proceeds  of  sale  of  the 
property,  the  equitable  principle  of  natural 
justice,  which  is  the  basis  of  the  mechanic's 
lien  law,  cC  giving  to  each  lienor  the  benefit 
of  his  particular  security,  keeps  also  In  view 
the  settled  practice  in  this  state,  which  re- 
quires tiiat  the  liens  and  incumbrances*  upon 
real  estate,  with  their  amounts  and  priorities, 
shall  be  ascertained  and  determined  before  it 
Is  sold.  In  order  that  the  parties  interested 
may  know  how  to  act  or  to  bid  to  protect 
their  respective  interests.  Shulta  v.  Hans- 
brough,  33  Giat  667,  577,  and  the  cases  there 
dted. 

We  are  the  better  satisfied  with  the  con- 
clusion thus  reached  aa  to  the  true  meaning 
of  the  statute  because  the  result  tends  to 
encourage  the  lending  of  money  upon  unim- 
proved property.  If  the  les^slature  had  In- 
tended by  the  provision  in  question  what  the 
counsel  for  the  appellees  contended  for»  few 
persoBs  would  be  wUling  to  lend  money  upon 


vacant  or  unimproved  property,  and  take 
tbe  risk. of  some  building  or  structure  being 
thereafter  erected  upon  it  by  the  owner, 
which  he  may  at  any  time  do  without  the 
consent  of  the  lender,  and  be  compelled, 
against  their  wishes,  and  contraxy  to  their 
interests,  to  suffer  an  impairment  of  their 
security  by  having  to,  share  proportionately 
with  the  holders  of  meehanlcs'  liens  the  pro- 
ceeds of  a  forced  sale  of  the  premises.  All 
would  be  sl6w  to  lend  their  money  under 
such  conditions,  especially  in  cities  and 
towns,  where  mechanics  and  furnishers  of 
building  materials  find  the  most  extensive 
and  profitable  field  tor  their  operations.  So, 
aside  from  the  terms  of  the  statute,  by  which 
we  are  bound  in  as^rtalning  its  true  mean- 
ing, a  different  iarteiatlon  by*  the  legislature 
would  inaugurate  a  policy  that  would  di»< 
courage  loans  upon  vacant  property,  and 
greatly  retard  the  progress  of  its  improve- 
ment 

The  hustings  court,  having  refused  to  al- 
low the  appellant,  in  the  distribution  of  the 
proceeds  of  sale  of  the  property,  the  value 
of  the  land,  eKclustve  of  the  buildings,  aa  es- 
timated, its  decree,  for  the  foregoing  reasons, 
must  be  reversed. 


(M  Va.  487) 

LYLB  et  al.  v.  OOMMBBOIAIi  NAT.  BANK 
et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Aug. 
4.  1886.) 

Bbobivbrs— Afpointmbnt  of— DisoBBTioir  or 

COUBT. 

The  appointment  of  a  receiver  rests  in  the 
sound  discretion  of  tHa  court,  and  such  an  ap- 
pointment will  not  be  disturbed  on  appeal,  when 
made  on  a  bill  by  a  creditor  charging  that  the 
defendant  debtors  had  conveyed  their  property. 
Including  a  large  mercantile  establishment,  on  a 
trust  for  the  purpose  of  defrauding  their  cred- 
itors, as  was  known  to  the  trustee,  which  alle- 
gations were  >pot  denied  by  either  the  debtors  or 
the  trustee. 

Appeal  from  hustings  court  of  Boanoke; 
John  W.  Woods,  Judge. 

Bill  by  the  Ck)mmerclal  National  Bank  and 
others  against  Edward  Lyle,  trustee,  and  oth- 
ers. Decree  appointing  a  receiver,  from  which 
defendants  appeal.   Affirmed. 

li.  Qrlffin  and  Edward  Lyle,  for  appellants^ 
Thos.  W.  Miller,  L.  H.  Ckxdse,  Moomaw  ft 
Woods,  and  Scott  &  Staples,  for  appellees. 

BUCHANAN,  J.  This  Is  an  appeal  from  a 
decree  appointing  a  receiver  in  a  suit  brought 
by  the  appellees  against  the  appeUants  and 
othera  to  set  aside  two  deeds  of  trust,  on  the 
ground  that  they  were  made  for  the  puq>ose  of 
hlnderii]^,  delaying,  and  defrauding  the  appel- 
lees and  other  creditors  of  tiae  grantors. 

It  is  unneceesary  to  consider  the  allegations 
of  the  bill  further  than  Is  required  to  deter- 
mine the  propriety  of  the  court's  action  in  ap- 
pointing  tbe  receiver,  as  that  is  the  only  ques* 
tlan  brought  up  on  tills  appeal. 
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The  bin.  alkges  tbat  the  deeds  of  trait  were 
loade  with  the  Intent  to  hlBder»  delay,  and  de* 
fraud  the  appelleefl  and  other  creditors  of  the 
grantoTB;  that  the  trustee. and  benefle&anes  In 
the  deeds  had  full  knowledge  of  this  fraudu- 
lent intent;  that  the  trustee  was  an  attorney 
at  law,  and  had  no  experience  In  and  no  capac- 
ity for  canylng  on  a  large  dothing  and  har- 
room  business,  such  as  was  contemplated  by 
the  provisions  of  the  deed  of  trust;  that  he  did 
not  own  property  in  his  own  name  of  greater 
Talue  than  |500;  that  be  was  pecuniarily  \r- 
responsible  for  the  large  trust  reposed  in  him; 
that  one  of  the  debts  secured  by  the  deed  of 
trust,  naming  it,  was  in  part,  if:  not  wholly, 
fictitious;  that  the  trustee  was  the  attorney  who 
drew  the  deed,  and  had  full  knowledge  of  all 
the  circumstances  in  ref  ereikce  to  the  Indebted* 
ness  and  pretended  indebtedness  of  the  gran- 
tors  in  the  deeds;  and  that  the  property  con- 
Yeyed  was  stiH  in  the  possession  of  the  gran- 
tors. 

Upon  the  hearing  of  the.  motion  for  the  ap- 
pointment of  a  receiver*  which  was  made  af  t» 
giving  notice  to  tbe  appeUants,  affidavits  were 
filed  by  both  parties.  From  these  it  appeared 
.  that  the  trustee  had  experience  In  business,  and 
"that  he  was  not  only  competent  but  well  quali- 
fied to  act  as  trustee  in  closing  up  a  mercan- 
tile business,  or  any  business  of  like  character." 

The  trustee  himsdf  made  an  affidavit,  show- 
ing that  he  had  taken  immediate  possession  of 
the  trust  property,  and  as  soon  as  he  was  au- 
thorized to  do  sa 

But  there  was  no  denial  by  the  appellant 
debtor  of  the  allegations  hi  the  bill  charging 
'  that  the  conveyances  were  made  with  the  in- 
tent to  hinder,  delay,  and  defraud  the  appel- 
lants and  other  creditors,  and  to  secure  a  ficti* 
tious  debt  Neither  was  there  any  denial  l>y 
the  appellant  trustee  of  the  charges  that  he 
had  knowledge  of  the  fraudulent  intent  of  the 
grantors,  nor  of  the  character  of  the  indebted- 
ness which  was  charged  to  be  flctitioua  It  is 
claimed  in  argument  by  the  counsel  of  the  ap- 
pellants that  the  only  question  in  issue  before 
the  court  when  the  receiver  was  appointed 
was  as  to  the  competency  of  the  trustee  to  per- 
form the  duties  reposed  in  him  by  the  deeds  of 
trust  This,  however,  Is  denied  by  opposing 
counsel  The  question  before  us  must  there- 
fore be  considered  and  decided  upon  the  case 
as  made  in  the  trial  court,  as  shown  by  the  rec- 
ord. 

The  appointment  of  a  receiver  Is  always  a 
matter  resting  in  the  sound  Judicial  discretion 
of  the  court,  to  be  exerdsed  or  refused  as  may 
be  right  and  proper  under  all  the  circumstances 
of  the  case.  It  is  not  to  be  exercised  rashly, 
or  when  it  would  be  productive  of  injustice  or 
injury  to  private  rights.  The  court  must  be 
satisfied  that  such  rdief  is  needful,  and  that  it 
is  the  appropriate  means  of  securing  an  appro- 
priate end.  High,  Rec  I  8;  2  Story,  Eq.  Jur. 
I  880;  8  Pom.  Bq.  Jur.  |  1831;  1  Bart  Oh. 
Prac.  481,  482. 

The  appellantB  were  charged  with  fraud  in 
the  bill,  which  was  sworn  to.    Diey  had  an  4q;»- 


portonily  to  deny  these,  chaiges^  and  failed  to 
do  80.  The  pn^erty  conveyed  by  the  deeds  of 
trust  was  laige^  much  of  it  personal,  and  of  a 
character  that  roquhped  careful  and  fUthfol 
attention  to  secure  the  beet  results  for  the  cred- 
itors. One  of  the  trusts  provided  for  a  Con- 
tinuation of  the  baiToom  business  for  a  pe- 
riod of  five  years,  with  power  given  to  the 
trustee  to  make  purchases  to  continue  the  busi- 
ness, which,  together  with  the  other  costs  at- 
tendhig  the  execution  of  the  trust,  wece  to  be 
paid  before  the  crediton  could  receive  any- 
thiitg  on  thebr  debts.  Under  these  drcumstan- 
ces,  we  cannot  say  that  the  hustings  court 
erred  in  appointing  a  receiver  to  take  posses- 
sion of  the  property  conveyed,  and  hold  it  until 
the  further  order  of  the  court 
The  decree  complained  of  most  be  affirmed. 


(98  Va.  488) 

DIOKBBSON  V.  BAl^OBS'  LOAN  St 
INYBSTMBNT  00.  et  aL 
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EqciTT  ^  PiiBADiNO  Fraud — XTsurt  — >  Birjoiirixft 
TBANapflB  or  NoTS. 

1.  Where  fraud  is  ebaraed  in  a  bill  as  a 
ground  for  an  injunction,  the  facts  relied  on  to 
constitute  the  fraud  must  be  stated. 

2.  A  purchaser  of  property,  who,  as  a  part  of 
the  oonaideration  for  the  conveyance,  assumes 
nayment  of  a  debt  secored  thereon  by  a  trust 
deed,  cannot  plead  usury  as  a  defense  to  a  sale 
under  the  trust  deed. 

3.  A  bill  by  the  maker  of  a  negotiable  note, 
alleging  its  transfer  by  the  payee  to  another, 
who  is  made  defendant^  without  consideration, 
to  avoid  a  defense  shown  to  exist  states  nifll- 
dent  ground  for  equitable  relief,  and  fOr  an  In- 
junction restrahiing  further  transfer  of  the  note. 

Appeal  from  hustings  court  of  Roanoke; 
John  W.  Woods,  Judge. 

Bill  by  Laura  W.  Dickerson  against  the 
Bankers'  Loan  &  Invesffaient  Company  and 
others.  Decree  dismissing  the  bill  on  demur* 
rer,  and  complainant  appeals.    Reversed. 

G.  W.  Oriimi>ec]cer9  for  swellai^  L.  EL 
Oock^  for  appellees. 

BUCHANAN,  J.  This  is  an  appeal  ftom  a 
decree  sustaining  a  demurrer  to  the  bill  and 
dismissing  the  case. 

The  bill  alleges  that  the  apptiilantpurcliased 
from  Olara  M.  Jaduon  a  house  and  lot,  situ- 
ated in  the  dty  of  Roanoke,  at  the  price  of 
|1,8&0;  that  of  this  sum  she  paid  in  cash  $264^ 
executed  her  negotiable  notes  for  the  sum  of 
|68Q,  and  the  residue,  to  wit,  |900,  she  assum- 
ed to  pay  to  the  Bankers'  Loan  &  Investment 
Oo.  of  New  York,  which  held  a  lien  on  the 
property  for  that  sum,  in  monthly  Install- 
ments  of  $15.80;  that  her  contract  was  made 
known  to  the  said  company,  and  the  terms 
thereof  assented  to  by  it;  that  she  paid  the 
monthly  Installments  promptly  as  they  fell 
due  for  20  months  to  Mrs.  Jackson,  who  np- 
resented  that  she  was  authorised  by  the  ^com- 
pany to  collect  the  same;  that  the  appellant 
then  learned  accidently  and  to  her  great  sur- 
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ptUie  tbaX  Mm.  Jaokflom  ha4  not  pftld  the  qicn* 
«7  to  tbe  company,  and  that  it  de^ed  her 
authority  to  collect  it;  that  appellant  went  to 
tb^  office  of  the  company,  and  van  Informed 
hy  Itt  agent  that  Mrs.  Jackson  had  no  authori« 
tgr  to  reoeiye  the  ix^stallmenta  paid  her,  and 
that  ahe  had  not  paid  them  oyer  to  the  oompa* 
ny;  that  she  then  went  to  Mrs.  Jaduon,  who 
asserted  most  positively  that  she  did  haye 
snch  authority;  that  aiqe»ellant  then  Informed 
both  of  them  ttiat  she  would  not  pay  anything 
more  on  the  property  mitll  they  settled  the 
matter  between  them,  and  gaye  her  credit 
tor  what  she  had  p^d;  tba;t  the  compaxiy'ik 
agent  then  informed  her  that  it  would  take 
the  matter  under  adylsemeiyt,  and  would  in- 
form her  what  it  was  willing  to  do;  that  sey- 
«ral  months  afterwards  it  proposed  that  It 
would  axruige  with  Mrs.  Jackson  to  pay  the 
monthly  instaUments  oolleeted  by  her  if  the 
appellant  would  pay  the  accumulated  dues* 
iinea,  coBta»  etc.,  which  proposition  she  declin- 
ed to  accept  She  further  alleges;  That  she 
had  been  duped  and  defrauded  by  Jackson 
and  the  company.  That  she  had  paid  on  the 
purchase  price  of  the  property  9625,  and 
placed  improyements  upon  it  of  the  yalue  of 
$800.  That,  pending  the  negotiations  to  settle 
the  controyersy  between  them,  the  property 
bad  greatly  de^i^dated  in  yalue,  and  was 
not  worth  more  than  |80a  That  the  trustee 
In  the  deed  of  trust  to  secure  the  ,deht  of  the 
company  which  ahe  had  aasumed  to  pay  had 
advertised  the  property  for  sale  for  cash  as 
to  tL,0547&,  the  sum  claimed  by  the  com* 
pany  as  due,  but  the  correctness  of  which 
ahe  denied.  That  when  the  company  r^us* 
ed  to  give  her  credit  for  aU  the  installments 
which  she  paid  Mrs.  Jackson,  she  demanded 
that  it  should  make  sale  of  the  properly,  be- 
lieying,  as  she  did  then,  that  Jackson  was 
aolyent,  and  might  be  conqielled  to  comply 
with  her  contmct  with  appellant,  or  be  com- 
p^ed  to  return  what  she  had  reeeived  upon 
It;  but  the  company  refused  to  comply  with 
her  request,  and  allowed  10  months  to  elapse, 
within  which  time  Mrs.  Jackson  had  become 
hopelessly  insolyent,  as  she  was  informed  and 
believed,  and  so  charged,  and  had  assigned 
the  purchase-money  notes  held  by  her  to  the 
company  tor  a  pretended  valuable  considera- 
tion, but  in  truth  for  the  sole  purpose  of  do- 
fraudiniT  appellant  That  the  company  was 
fully  informed  of  Mrs.  Jackson's  misconduct, 
and  of  the  f!act  that  she  had  not  compUed 
with  her  part  of  the  contract  and  had  forfeit- 
ed her  right  to  sold  notes  before  the  same 
were  asaign^  to  the  company.  She  further 
alleged  that  the  contract  which  the  company 
w«B  about  to  enforce  by  a  sale  of  the  property 
was  usurious,  and  that  the  fines  and  costs 
which  it  provided  tor  were  in  the  nature  of  a 
penalty,  and  would  not  be  enforced  by  a  court 
of  equity,  but  that  it  would  extend  relief 
airain0t  their  enforcement  because  of  the 
fraudulent  acts  of  the  company  and  Mrs» 
Jackson  in  misappropriating  her  funds,  and 
ther^y  allowing  the  fees,  fines,  costs,  etc^  to 


accuixMilate,  which  would  not.haye  otherwise 
existed.  She  prayed  that  the  company,  Jac^k- 
son,  aud  the  trustee  in  the  deed  of  trust  be 
ixutde.  parties  defendant  and  apswer  the  bill 
under  oath;  that  the  sale  under  the  trust  be 
enjoined;  that  anaccount  be  taken  to  ascer- 
tain the  liens  upon  the  property  and  their 
prioritJei^  the  balance  due  the  company, 
whether  the  contract  between  the  parties  is 
usurious  or  not  the  yalue  of  the  property 
when  she  purchased  it  and  of  the  improve- 
ments she  had  put  Upon  it  when  appellant 
ascertained  tha;t  Mrs.  Jackson  was  miaappro- 
prieting  the  moneys  paid  her  for  the  compa- 
ny, the  amount  of  the  outstanding  purchase- 
money  notes  executed  by  appellant  and  who 
was  the  present  holder  thereof;  that  the  con- 
tract be  rescinded,,  the  money  ahe  had  paid 
and  the  notes  she  had  executed  be  returned 
to  her,  together  with  the  costs  of  the  improve- 
ments made  upon  the  property  by  her;  that 
her  claims  be  declared  a  first  lien  upon  the 
property,  and  that  it  be  sold  for  their  pay- 
ment; and  that  general  relief  be  granted  her. 

An  injunction  was  granted  in  accordance 
with  the  prayer  of  the  bill  Upon  a  hearing 
of  the  cause  upon  the  bill  and  exhibits  and 
demurrer  thereto^  the  court  sustained  the  de- 
murrer, dissolved  the  injnnction,  and  dis- 
missed the  bilL 

The  facts  alleged  and  relied  on  to  show 
ami  the  company  had  authorised  Mrs.  Jack^^ 
son  to  collect  the  monthly  installments  as 
they  became  due  from  appellant  and  had  col- 
luded with  her  in  misappropriating  the  same, 
when  read  in  connection  with  the  statements 
of  the  bill  containiug  the  company's  denial 
of  any  authority  in  Mrs.  Jackson  to  make 
tiiese  collections,  and  of  her  failure  to  p^ 
over  what  she  had  collected,  do  not  state  a 
case  which  shows  that  Mrs.  Jackson  was  the 
agent  of  the  company,  nor  that  it  had  per* 
petrated  a  fraud  upon  the  appellant 

To  chjurge  fraud,  without  stating  the  facts 
which  constitute  the  fraud,  is  Insufficient 
To  make  statements  In  the  blU  which.  If 
true,  would  constitute  fraud,  and  follow  thenl 
by  statements  which  are  contradictory  of  or 
inconsistent  with  the  statements  which  show 
fraud,  although  fraud  be  charged,  Is  not  suf- 
ficient 

Fraud  Is  a  condusion  of  law,  and  the  facts 
relied  on  to  constitute  It  must  be  stated  in 
the  bill,  and  must  when  taken  together,  be 
sufficient  to  make  out  a  case  of  fraud.  Kerr, 
Fraud  ft  M.  p.  365;  Story,  Bq.  PL  H  251, 
252;  1  Bart  Gh.  Prac.  427;  High,  InJ.  $  28. 

Bven  if  the  contract  between  the  company 
and  Mrs.  Jackson  were  usurious,  as  alleged, 
it  would  furnish  the  appellant  no  ground  for 
relief.  Where  land  subject  to  a  usurious 
deed  of  trust  is  conveyed  to  a  grantee,  who 
assumes  the  payment  of  the  debt  named 
therein  as  a  part  of  the  consideration  for  the 
conveyance,  he  cannot  set  up  the  usury  as 
a  defense  to  a  sale  under  the  deed  of  tru^t 
He  has  received  a  consid^ation  for  his  un- 
4ertaking  to  pay  the  debt  and  will  not  be 
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permitted  to  get  rid  of  its  payment  l^  relymg 
upon  a  defense  which  is  personal  to  the 
original  debtor,  and  which  he  has  waired. 
Crenshaw  ▼.  Glaifc,  5  Leigh,  09  (side  p.  65); 
Spengler  ▼.  Snapp,  Id.  519  (side  p.  478); 
Michie  y.  Jeffries,  21  Qrat.  334;  Christian  t. 
Worsham,  78  Va.  1(X). 

If  it  be  tme,  as  charged  in  the  bill,  that 
Mrs.  Jackson,  being  insolyent,  assigned  the 
unpaid  negotiable  purchase-money  notes  held 
by  her  to  the  company  without  consideration, 
and  for  the  purpose  of  defrauding  the  appel- 
lant, she  had  the  right  to  come  into  a  court 
of  equity  to  hare  the  company  restrained 
froQi  assigning  or  transferring  these  notes, 
and  to  have  them  canceled  so  far  as  was  nec' 
essary  to  protect  her  from  loss  and  damage 
by  reason  of  the  failure  of  Mrs.  Jackson  to 
pay  over  the  monthly  Installments  collected 
by  her  from  the  appellant 

This  being  a  sufficient  allegation  for  equita- 
ble relief,  the  demurrer  should  have  been 
overruled,  and  the  parties  required  to  answer. 

The  decree  of  the  hustings  court  must  be 
reversed,  the  demurrer  overruled,  and  the 
cause  remanded  to  that  court  for  further 
proceedings  to  be  had  therein. 


(93  Va.  610) 

8TAXB  SAV.  BANK  v.  BAKBB. 

(Supreme  Court  of  Appeals  of  Vizfinla.     Aug. 

4.  1896.) 

AOOOMMODATION    NoTR'«PlBDOH---RiOBT8    OV   AO- 

ooMMODATioN  Indorbbk— Extension  or  Timb 
OF  Pathent— Rblkasb  op  Indobsbr. 

L  Where  a  note  indoraed  by  the  oayee  for  ac- 
eommodation  of  the  maker  is  pledged  by  the 
maker,  without  consent  of  the  indorser,  as  col* 
lateral  to  his  own  note  for  the  same  amount^ 
Iplven  at  the  same  time,  and  payable  at  the  same 
nme,  a  renewal  of  the  principal  note  without 
the  consent  of  the  indorser  of  the  collateral  note 
releases  him  from  liability. 

2.  An  accommodation  indorser  of  a  note 
pledged  by  the  maker,  without  the  iDdorser*s 
consent,  as  collateral  to  his  own  note  for  the 
same  snm,  given  at  the  same  time,  is  entitled  to 
have  all  payments  made  on  the  debt  credited  on 
the  collateral  note. 

BiTor  to  hustings  court  of  RoanoKe;  John 
W.  Woods,  Judge. 

Action  by  the  State  Savings  Bank  against 
William  F.  Baker  and  others.  Judgment  for 
defendant  Baker,  and  plaintiff  brings  error. 
AfDrmed. 

McHugh  &  Baker,  for  plaintiff  in  error. 
Watts,  Robertson  &  Robertson,  for  defendant 
In  error. 

CARDWBLL,  J.  On  May  6^  1802,  Thomas 
O.  Penn,  with  three  others,  made  their  joint 
note  for  $550;  payable  90  days  after  date  to 
the  order  of  William  F.  Baker,  n^otiable  and 
payable  at  the  ConHnerdal  National  Bank  of 
Roanoke,  which  was  Indorsed  by  Baker,  and 
taken  by  Penn  to  the  State  Savings  Bank  ot 
Roanoke  for  discount,  which  was  refused  by 
the  bank.  But  it  was  proposed  by  the  bank, 
and  agreed  to  by  Penn,  that  if  he  (Penn)  would 
foceeate  his  own  note  for  9560,  payable  to  the 


State  Savings  Bank  90  days  after  date,  and 
deposit  with  the  bank  the  note  of  $550  made 
by  Penn  and  others,  and  indorsed  by  Baker, 
and  also  100  shares  of  the  Eastern  Bulldtng  St 
Loan  Association  stodic,  of  Syracuse,  N.  Y.,  as 
collateral  security  for  the  note  then  executed  by 
Penn,'  or  any  indebtedness  of  Penn  tothe  bank, 
the  bank  wovdd  discount  his  note.  The  noCB 
was  accordingly  drawn  up  and  signed  by  Pemi 
as  agreed;  bearing  date,  also.  May  5,  1892. 
The  note  contained  a  provision  wUcb  authoiv 
ized  the  State  Savings  Bank  to  sell  the  collat- 
eral securities,  or  any  part  thereof,  for  cash, 
at  any  time,  at  public  or  private  sale,  at  the 
bank's  discretion,  without  advertising  the  same 
or  giving  Penn  any  notice,  and  to  •apply  so 
much  of  the  proceeds  as  might  be  necessary  to 
pay  the  note,  or  any  other  indebtedness  d 
Penn  to  the  bank.  When  the  two  notes  be- 
came due,  Penn  desired  an  extension  of  the 
time  for  payment,  and  obtained  from  Baker, 
on  the  back  of  the  note  upon  whk!h  he  was 
indorser,  a  waiver  of  notice  and  protest,  where- 
upon the  bank  gave  Penn  an  extension  of  ao 
or  60  days  within  which  to  pax  bis  note, 
Penn  paying  the  discount  thereon;  and  from 
time  to  time  an  extension  of  80  or  00  days  was 
given  Penn,  upon  his  paying  the  discount  re^ 
quired  by  the  bank.  Before  tbe  note  indorsed 
by  Baker  became  due  according  to  its  tenor 
and  effect,  the  State  Savings  Bank  sold  tiie 
bunding  and  loan  association  stock  deposited 
by  Penn  as  coOateral,  and  the  proceeds,  $242.- 
43,  were  credited  on  the  note  indorsed  hy  Bait- 
er, as  he  cflaims,  before  he  indorsed  thereon  a 
waiver  of  protest;  and  siibsequently  the  nota 
indorsed  by  Baker  was  sold  by  public  auctioo 
in  front  of  the  State  Savhigs  Bank,  and  pmv 
chased  by  F.  A.  Barnes,  president  of  the 
bank,  at  the  price  of  $50,  but  was  turned  over, 
according  to  the  statement  of  Barnes,  to  the 
bank,  in  order,  as  he  says,  to  evade  the  law. 
Afterwards,  at  the  March  term,  1803,  of  the 
hustings  court  of  Roanoke,  the  State  Savings 
Bank  proceeded,  by  motion  upon  notice  under 
the  statute,  against  Penn  and  others  as  draw- 
ers, and  Baker  as  Indorser  on  the  note,  which 
wfll  be  spoken  of  hereafter  as  ''Note  No.  l"; 
and  at  the  March  term,  ,1893,  Judgment  by  it 
default  was  entered  against  the  drawers,  bot 
the  cauHe  was  continued,  as  to  Baker,  to  the 
June  term,  1893,  when  a  trial  was  ^had  upon 
the  issue  Joined.  After  the  evidence  was  all  in 
the  court  instructed  the  Jury  as  follows:  "(1) 
The  court  Instructs  the  Jury  that  if  they  believe 
from  the  evidence  that  the  note  payable  to  W. 
F.  Baker,  and  indorsed  by  him,  signed  by 
Hannabns,  Dnnger,  Henry,  and  Pjenn,  and  the 
note  payable  to  State  Savings  Bank,  and  signed 
by  said  Penn,  were  both  delivered  to  State 
Savings  Bank  at  the  same  time,  and  v^ere  giv- 
en to  secure  the  same  debt,  then  they  must  be 
taken  together,-Hil]  as  parts  of  the  same  trane- 
action;  and  if  tiiey  further  believe  from  the 
evidence  that  after  tlie  debt  secored  bf  nld 
note  became  due  an  extension  of  time  was 
given,  for  valuable  consideration,  by  said  bank, 
t6  said  Penn,  wltliaut  tbe  consent  of  sold  W.  F. 
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Baker,  Uien  said  Baker  Is  released  £roin  all  lia- 
bility on  said  note,  and  tbey  must  find  for  the 
defendant"  <*(3)  If  tbe  Jury  believe  from  the 
eTidenoe  that  W.  F.  Baker  is  liable  at  all  on 
said  note,  under  instruction  No.  1,  then  they 
can  on^  find  a  verdict  for  the  amount  remain- 
ing un];»aid  on  said  note  after  deducting  the 
amounts  paid  by  Thomas  Q.  Penn  on  the  in- 
debtedness secured  by  said  note/'  The  giving 
of  these  instructions  constitutes  the  plaintiffs 
second  and  tbM,  biUs  of  exceptions.  The  ver- 
dict of  the  jury  was  for  the  def endaiit,  and  tl^e 
plaintiff  moved  the. court  to  set  the  verdict 
aside  and  grant  it  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  law  and 
the  evidence,  which  motion  was  overruled,  and 
to  this  ruling  the  plaintifC  took  its  first  bill  of 
exceptions. 

The  first  assignment  of  error  ill  the  peti- 
tion for  the  writ  of  error  awarded  by  one  of 
the  Judges  of  this  court  is  as  follows:  **The 
instructions,  complained  of,  and  e8i>ecially 
that  set  forth  in  bill  of  exceptions  No.  2,  are 
based  on  the  opinion  of  the  court  (clearly  ex- 
pressed in  the  instruction,  and  yet  more 
clearly  and  fuUy  stated  in  the  oral  charge 
to  the  Jury  explanatory  of  the  instruction) 
that  the  holder  of  accommodation  paper  can- 
not use,  as  collateral  security,  paper  on  which 
he  is  the  maker,  or  one  of  several  makers." 
This  assignment  and  the  able  argument  of 
counsel  in  support  of  it,  is  founded  upon  a 
misconception  of  the  question  involved.  It 
was  not  whether  the'  maker  of  accommoda- 
tion paper  could  use  it  as 'collateral  security, 
but  whether,  in  the  transaction  between 
Penn,  the  maker  of  notes  Nos.  1  and  2,  and 
the  State  Savings  Bank,  the  notes  were  both 
deliyered  to  the  bank  at  the  same  time,  given 
to  secure  the  same  debt,  and  each  as  a  part 
of  the  same  transaction,  and  whether  or  not 
the  bank  had  extended  credit  to  the  prin- 
cipal, Penn,  without  the  consent  of  the  in- 
dorser,  Baker,  whereby  Baker  was  released 
from  liability  on  note  No.  1.  In  the  case  of 
Dey  V.  Martin,  78  Va,  1,  it  was  said  by  Lew- 
is, P.:  '*There  is  no  doubt  that,  by  the  in- 
dulgence granted  the  maker  of  the  note,  the 
appellee,  as  indorser  thereon,  was  dischar- 
ged. An  Indorser  of  a  note  is  a  surety  for 
the  maker;  and  the  doctrine  Is  well  es- 
tablished that  any  change  in  the  contract, 
however  immaterial,  and  even  although  It  be 
for  his  advantage,  discbarges  the  surety,  if 
made  without  his  consent"  ''An  agreement 
to  give  time  to' the  principal  gives  rise  to  the 
presumption  that  the  surety  has  been  de- 
layed or  hindered  in  the  use  of  his  rights 
and  remedies,  which  is  absolutely  conclusive, 
and  cannot  be  overthrown  by  the  most  con- 
vincing proof  that  nothing  has  really  been 
lost  by  the  delay."  When  the  obligation  of 
the  surety  is  for  the  debt  of  the  principal, 
if  the  time  of  payment  is,  without  the  con- 
sent of  the  surety,  by  a  binding  agreement 
bet;ween  the  creditor  and  principal,  extended 
for  a  definite  time,  the  surety  is  discharged. 
The  reason  is  that  the  surety  is  bound  only 


by  the  terms  of  his  written  contract,  and  if- 
those  are  varied  without  his  couse^t  it  is  no 
longer  his  contract,  and  he  is  not  bound  by 
it  Brandt,  Sur.  S  296;  Alcock  v.  Hill,  4 
XiOlgh,  622;  Dey  v.  Martin,  supra;  Christian 
V.  Keen,  80  Va.  360;  Burson  v.  Andes,  83 
Va.  446,  8  S.  E.  249;  Miller  v.  Stewart,  9 
Wheat  680;  JBmith  v.  U.  S..  2  Wall.  219. 

When  we  come  to  examine  the  evidence, 
it  will  be  seen  that  it  is  conclusive  as  to 
notes  Noa.  1  and  2  having  been  delivered  to 
the  bank  at  the  same  time,  to  secure  the 
same  debt,  and  as  parts  of  the  same  trans- 
action, and  as  to  an  extension  of  time  hav- 
ing been  granted  by  the  bank  to  Penn,  the 
maker  of  note  No.  1,  as  w^l  as  No.  2.  It 
fully  Justified  the  instruction  complained  of, 
and  we  are  therefore  of  opiaioa  that  it  was 
proper  to  be  given. 

We  are  also  of  opinion  that  instruction  No. 
.3  was  clearly  applicable  to  the  case,  because 
there  certainly  can  be  no  doubt  that.  If  Bak- 
er was  not  relieved  by  the  eictension  of  time 
given  without  his  eonsent,  he  was  entitled 
to'havd  every  payment  made  upon  the  debt 
which  his  note  was  given  to  secure  credited 
on  the  Judgment,  if  any,  to  be  given  against 
him.  The  t^timony  of  Baker  is  to  the  ef- 
fect that  he  indorsed  note  No.  1  for  accom- 
modation; that  he  never  intended  that  it 
should  be  used  as  collateral  l^  Penn,  or  au- 
thorized it  to  be  80  used;  that  he  never  con- 
sented to  any  extension  of  time  being  al- 
lowed to  the  maJLers  of  note  No.  1;  that  he 
knew  nothing  of  the  existence  of  note  No. 
2,  or  any  other  except  the  note  he  indorsed; 
that  he  did  sign  the  waiver  of  notice  and 
protest  indorsed  on  note  No.  1,  but  did  not 
consent  to  an  indefinite  extension  of  time, 
nor  to  any  extension  whatever;  that  Penn 
waa  present,  and  adced  Barnes  to  extend  the 
note  for  30  or  60  days,  and  that  he  {witness) 
simply  said  nothing.  Baker  further  testifies 
that  at  the  time  he  indorsed  a  waiver  of  pro- 
test there  was  a  credit  in  pencil  on  the.  back 
of  note  No.  1  for  $243.43;  that  he  did  not 
see  note  No.  2,  or  know  of  its  existence,  un- 
til after  the  Institution  of  the  suit;  and  that 
the  credit,  of  $243.43  was  not  then  on  note 
No.  1.  In  all  this  Baker  is  corroborated  by 
Penn,  who  was  examined  as  a  witness  on  his 
behalf,  and  who  testifies  to  the  effect  that 
notes  Nos.  1  and  2  were  delivered  to  the  bank 
at  one  and  the  same  time,  and  as  parts  of 
the  same  transaction;  that,  when  the  build- 
ing and  loan  association  stock  was  sold,  he 
consented  to  the  sale  being  made,  and  saw 
the  credit  of  the  proceeds  of  sale,  $243.43^ 
indorsed  on  back  of  note  No.  1;  that  the  note 
was  renewed  three  or  four  times,  and  on 
each  occasion  witness  paid  the  discount,  but 
Baker  was  not  present  at  any  of  the  occa- 
sions when  the  renewals  were  negotiated  and 
effected,  and  that  he  never  informed  Baker 
that  be  had  used  the  note  No.  1  as  collateral 
to  note  No.  2;  and  that  when  the  bank  dis- 
counted note  No,  2,  to  which  note  No.  1  and 
the  building  and  loan  association  sto<^  were 
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'  placed  as  conateral,  witness  recelyed  of  the 
amount  of  the  note  ($560)  only  $460,  the 
tasik.  haying  taken  |90  as  the  discount  for 
the  first  90  days.  The  testimony  of  Bames, 
the  only  witness  examined  for  the  plaintiff, 
and  which  is  not  at  all  definite^  does  not  con- 
tradict that  of  the  defendant  upon  the  most 
vital  points.  It  cannot  be  said  that  the  ver- 
dict of  the  Jury  was  either  without  evidence 
to  sustain  it,  or  against  the  evidence.  The 
contrary,  we  think,  fully  appears.  We  are 
of  opinion  that  there  Is  no  error  In  any  of 
the  rulings  of  the  court  below,  and  Its  Judg- 
ment Is  therefore  affirmed. 


(93  Va.  491) 

GLBAVBS  et  al.  v.  TBBBT. 

(Supreme  Court  of  Appeals  of  Virginia.     Aug. 

4.  1896.) 

Beodkds  —  Elbotobal   B'oabds  ov  Counties  — 
Right  of  Publio  Inspeotion^Makdamus. 

1.  So  much  of  the  record  of  the  proceedings 
•f  the  electoral  board  of  a  connty,  required  to  be 
kept  by  law,  as  relates  to  matters  other  than 
the  preparation  of  official  ballots,  is  a  public  rec- 
ord, open  to  the  inspection  of  any  citizen  and 
voter,  who  majr  make  notes  or  memoranda 
therefrom  at  any  reasonable  time,  and  within  a 
reasonable  space  of  time,  in  the  presence  of  the 
secretary;  but  so  much  of  said  record  as  relates 
to  the  preparation,  printing,  or  certification  of 
official  ballots  to  be  used  at  elections,  whi(di  pro- 
ceedings are  required  by  Laws  1895-96,  pp. 
763-770,  to  be  secret,  is  not  a  public  record,  and 
Is  not  open  to  the  inspection  of  any  one,  except 
officers  charged  with  duties  in  connection  there- 
with. 

2.  A  writ  of  mandamus  will  not  be  granted, 
on  application  of  citizens,  to  compel  the  secre- 
tary of  the  electoral  board  of  a  county  to  permit 
the  relators  to  inspect  and  copy  from  the  record 
of  the  proceedings  of  said  board,  where  it  is  not 
shown  that  the  portions  desired  to  be  inspected 
and  copied  are  such  as  are  properly  open  to  the 
public,  and  that  their  reasonable  request  there- 
for has  been  refused. 

Petition  for  mandamus  by  J.  L.  Gleaves 
and  others  against  F.  H.  Terry,  secretary 
of  the  electtHral  board  of  Wythe  county. 
Writ  denied. 

Jas.  A.  Walker,  for  petitioners.  J.  H.  Ful- 
ton, for  respondent 

OARDWBLL,  J,.  The  petitioners  repre- 
sent that  they  are  citizens  and  voters  of 
Wythe  county;  that  they  have  applied  to  F. 
H.  Terry,  secretary  of  the  electoral  board  of 
the  county,  at  his  office  in  Wytheville;  and 
demanded  the  right  to  examine  and  inspect 
the  records  kept  by  the  secretary  of  the  pro- 
ceedings of  the  electoral  board,  and  to  take 
written  memoranda  therefrom;  and  that  said 
Terry,  while  allowing  them  to  inspect  the 
records  in  his  presence,  refused  to  permit 
petitioners  to  copy  the  records  or  to  take 
memoranda  therefrom.  The  prayer  of  the 
petition  is  for  a  mandamus  commanding  Ter- 
ry to  allow  petitioners  to  examine  the  rec- 
ords of  the  electoral  board  of  Wythe  county, 
and  to  take  memoranda  or  copies  thereof. 
The  respondent  answers  the  petition,  and 
says  that  it  Is  true  that  be  Is  a  public  officer 


of  this  state;  that  he  Is  a  member  of  the 
electoral  board  of  Wythe  county,  and  its  sec- 
retary, duly. qualified  as  such  by  taking  the 
oath  to  perform  the  duties  of  his  office  ac- 
cording to  law;  that  ne  has  fafthfolly  per- 
formed his  duties  as  such,  and  has  always 
looked  to  the  statute  creating  the  office  for 
his  duties  and  the  manner  of  performing 
them.  Respondent  further  says  that,  while  it 
is  also  true  that  the  petltlcmer  J.  L.  Gleaves 
has  within  the  past  six  weeks  made  frequent 
visits  to  respondent's  office,  with  first  onis 
and  then  another  of  the  petitioners,  demand- 
ing an  inspection  of  the  records  of  the  elec- 
toral board,  asserting  the  right  to  take  re- 
tracts from  and  to  brhig  a  clerk  to  make 
copies  of  them,  respondent  has  not  refused 
to  allow  the  records  which  were  under  his 
control  to  be  Inspected  In  hUr  presence,  as 
far  as  proper,  by  petitioners,  or  any  citizen 
who  wished  to  do  so,  and  offered  to  allow 
all  of  the  petitioners  to  inspect  the  same,  al- 
though respondent  does  not  consider  it  his 
duty  to  do  so;  but,  Imowing  that  these  rec- 
ords were  under  his  authority  and  in  his  cus- 
tody, and  being  responsible  for  same,  has 
ever,  and  will  ever,  unless  compelled  by  au- 
thority of  law,  refuse  to  allow  the  records 
to  be  taken  out  of  his  presence,  or  mem- 
oranda to  be  taken,  or  copies  of  same  to  be 
made.  He  responds,  further,  that  he  told  pe- 
titioners that  he  was  only  a  m^nber  of  the 
electoral  board  of  Wythe  county,  and  that» 
if  petitioners  wo!;dd  get  the  consent  of  the 
electoral  board,  respondent  would  cheerfully 
allow,  not  only  an  inspection,  but  a  copy,  of 
the  records  of  the  proceedings  of  the  board 
to  be  made,  etc 

Section  67  of  chapter  8  of  the  Code  pro- 
vides fbr  the  appointment  of  registrars  by 
the  electoral  board  in  the  several  counties 
and  dtles  of  the  commonwealth;  section  69, 
for  the  filling  of  vacancies  In  the  office  of 
registrar,  and  for  the  removal  of  Judges  of 
election  who  faU  to  discharge  their  duties 
according  to  law;  section  71,  for  the  order- 
ing of  a  new  registration  under  certain  con- 
tingencies; section  117,  for  the  appohitment 
of  Judges  of  election;  and  section  183,  for 
the  designation  by  the  electoral  board  of  five 
persoils  to  act  as  commissioners  to  canvass 
the  election  returns.  By  an  act  of  the  assem- 
bly (Sess.  Acts  188^^04,  p.  780),  amending 
section  6^  of  the  Ck)de,  the  secretaxy  of  each 
board  is  required  to  keep  In  a  book,  to  be 
provided  for  the  purpose,  an  accurate  ac- 
coimt  of  all  the  proceedings  of  the  board,  in- 
cluding all  appointments  and  removals  of 
Judges  and  registrars;  and,  by  an  act  ap- 
proved March  4, 1896  (Sess.  Acts  1895-06,  pp. 
763-770),  amendatory  of  the  act  of  March  6, 
1894,  entitled  "An  act  to  provide  for  a  meth- 
od of  voting  by  ballot,"  the  printing  of  the 
ballots,  the  certification  of  the  same  as  the 
official  ballots,  and  their  distribution  to  the 
Judges  of  election  of  the  several  precincts  of 
their  county  or  city,  are  delegated  to  the 
electoral  board  of  each  county  and  city.   So 
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tKT  M  tlie  appolntmaot  or  remoTia  of  rogfa- 
tnuB,  Judges,  and  commUBionors  of  electloiui 
U  eonceniedr  or  the  ordering  of  a  new  ref- 
iBtraUon  of^Yoters,  the  law  enjoin^  no  se- 
crecy. Therefore,  the  Inspection  by  the  pub- 
lic of  this  part  of  the  board's  acts  Is  not  in 
conflict  with  any  .prorlsioQ  of  law;  bat  the 
dtrties  of  the  board  tm  tt>  the  preparation  of 
the  ballot,  its  veriflcation,  and  the  stamping 
of  the  seal  of  the  board  thereon,  as  required 
by  sections  9  and  10  of  the  act  of  March  4, 
1896,  sopra,  are  required  to  be  performed  in 
secret;  and  it  is  manifest  that,  if  this  were 
not  so,  the  whole  object  of  the  law,  viz.  to 
provide  for  the  yoter  a  l^i^al  ballot,  reiifled  in 
such  manner  as  to  preclude  its  being  counter- 
feited, and  to  frustrate  as  far  as  possible  the 
use  of  unofficial  and  illegal  ballots,  would  be 
defeated.  The  rote  by  ballot  er  ri  termini 
Implies  a  secret  ballot  Pearson  y.  Supervi* 
sors,  91  Va.  834,  21  a  B.  483.  And  the  pro- 
Tisions  of  the  statutes  referred  to,  for  the 
use  of  an  official  ballot,  are,  we  think,  plain- 
ly in  furtherance  of  the  constitutional  prori- 
sion  for  the  exercise  of  the  right  of  the  yoter 
to  cast  a  secret  ballot. 

**To  Justify  the  Issuance  of  a  writ  to  enforce 
the  performance  of  an  act  by  a  public  officer, 
two  things  must  concur:  The  act  must  be  one 
the  performance  of  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  office,  and 
an  actual  omlssidn  on  the  part  of  the  respond- 
ent to  perform.  It  is  incumbent  on  the  re- 
lator to  show,  not  only  that  the  respondent  has 
failed  to  perform  the  required  duty,  but  that 
the  performance  thereof  is  actually  due  from 
him,  at  the  time  of  the  application."  'The  of- 
fice of  the  writ  of  mandamus,  when  addressed 
to  a  public  officer,  is  to  compel  him  to  exercise 
such  functions  as  the  law  confers  upon  him." 
"But  the  writ .  neither  creates  nor  confers 
power  upon  the  officer  to  whom  it  is  directed. 
It  can  do  no  more  than  to  command  the  ex- 
ercise of  powers  already  existing."  "The  writ 
of  mandamus  lies  to  compel  a  public  officer  to 
perform  a  duty  concerning  which  he  is  vested 
with  no  discretioziary  power,  and  which  is  ei- 
ther imposed  upon  him  by  some  express  enact- 
ment or  necessarily  results  from  the  office 
which  he  holds."  14  Am.  &  Bng.  Enc  Law, 
pp.  106, 130, 140,  and  authorities  there  cited  in 
notes.  That  the  record  of  the  proceedings  of 
the  electoral  board  of  Wythe  county,  required 
by  law  to  be  kept  by  its  secretary  and  cus- 
todian, is  a  public  record,  and  open  to  inspec- 
tion by  the  public,  except  in  so  far  as  secrecy 
19  ei)Joined  by  law,  there  can  be  no  doubt;  but 
where  the  disclosure  of  their  contents  would  be 
injurious  to  the  public  interest,  an  inspection 
wiU  not  be  granted.  1  Grcenl.  Bv.  §§  475, 476; 
4  Minor,  Inst  p.  714.  The  law,  however,  does 
not  require  of  the  secretary  pf  the  board,  ex- 
pressly or  by  fair  Implication,  the  duty  of  mak- 
ing copies  when  demanded,  or  provide  com- 
pensation to  him  for  doing  so,  as  is  the  case 
with  all  public  records,  so  far  as  we,  now  re- 
call; nor  does  the  law  by  express  enactment 
require  him  to  allow  copies  to  be  made;  and 


t)ie  granting  of  the  writ  of  mandamus  applied 
for  In  this  case  must  therefore  depend  upon 
whether  or  not  the  duty  to  allow  copies  to  be 
taken  of  the  record  of  the  proceedings  of  the 
electoral  board  necessarily  results  from  the 
office  of  secretary  to  the  board,  held  by  the  re- 
spondent ^  It  has  already  been  observed  that 
there  are  portions  of  these  records  the  dis- 
closure of  which  would  be  injurious  to  the  pub- 
lic interests;  and  by  law,  if  there  be  a  disclo- 
sure of  any  part  of  the  record  by  the  secretary 
as  to  which  secrecy  is  enjotued,  he  is  subjected 
to  a  penalty  for  hijs  neglect  or  violation  of  duty. 
Therefore,  if  copies  of  these  records  are  to  be 
made  by  any  citizen  who  demands  the  right, 
to  avoid  a  disclosure  of  that  part  as  to  which 
secrecy  is  ehjoined  the  secretary  would  neces- 
sarily have  to  be  constantly  In  attendance 
while  the  copies  are  being  made,  and  in  the 
performance  of  a  duty  not  prescribed  by  law, 
and  for  which  no  compensation  is  provided. 
If  copies  can  be  made  by  one  person,  no  one 
could  be  refused;  and  it  well  might  be  asked, 
is  it  reasonable  to  assume  that  the  secretary  is 
to  be  required  to  devote  an  unreasonable  por- 
tion of  his  time  to  allowing  copies  to  be  made 
of  the  records  in  his  custody,  and  that  this 
duty  necessarily  results  from  the  office  he 
holds  t"  When,  in  p<^nt  of  time,  are  these  cop- 
ies to  be  made?  And  what  discretion  is  to  be 
exercised,  and  by  whom,  as  to  the  length  of 
time  to  be  consumed  in  making  the  copies? 
If  the  secretary  is  clothed  with  discretion  as 
to  when  the  copies  may  be  made,  or  the  length 
of  time  that  is  to  be  consumed  1|^  making  the 
copies  of  the  records,  or  as  to  what  portions 
thereof  may  be  inspected  or  copied  without  la^- 
Jury  to  the  public  interests,  and  without  vio- 
lation of  his  duties,  a  mandamus  must  be  de- 
nied. The  statement  is  not  made  that  re-, 
spondent  has  denied  petittoners  the  right  tv 
inspect  the  records.  On  the  contrary,  the 
statement  is  that  respondent  did  not  deny  them 
this  right  Nor  is  the  statement  made  as  to 
what  memoranda  or  notes  from  the  records' 
petitioners  desired  to  make,  or  the  length  of 
time  that  would  have  been  required  to  make 
the  memoranda  or  notes;  but  the  eomphiSnt  fm 
jDenSy  that  respondoit  refused  to  aUow  copiear 
or  memoranda  to  be  made  of  the  records.  The 
eourt  is  of  opinion: 

1.  That  BO  much  of  the  record  of  the  pro- 
ceedings of  the  electoral  board  of  Wythe  coun- 
ty, contained  in  the  book  provided  by  law,  and 
committed  to  the  custody  of  the  respondent  as 
secretary  of  the  board,  as  relates  to  thfs  ap- 
pointment and  removal  of  Judges  and  commis- 
sioners of  election  and.  registrars,  or  the  or- 
dering of  a;  new  registration.  Is  a  pablic  record, 
open  to  Inspection  by  any  citizen  and  voter  of 
Wythe  county,  and  that  he  may  take  therefrom 
memoranda  or  notes  of  the  prooeedings  of  the 
electoral  board  as  to  which  secrecy  Is  not  en- 
Jolhed  by  law,^  which  memoraxKfo  or  notes  may 
be  made  at  and  within  a  reasonable  time,  in 
the  presence  of  the  eecr^tary;  but,  until  it  is 
shown  that  the  right  to  Inspect  these  reeords; 
or  to  make  memoranda  6r  notes,  proper  to  be 
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made  as  aforesaid,  haa  been  denied,  a  man- 
damns  should  not  issue  requiring  respondent 
to  allow  sucb  memoranda  or  notes  to  be  made. 

2.  That  so  much  of  the  record  of  the  pro- 
ceedings of  the  electoral  board  of  Wsrthe  coun- 
ty, in  the  custody  of  its  secretary,  as  relates  to 
the  preparation  and  printing  of  the  official  bal- 
lots prescribed  by  law,  certification  of  the 
same,  and  their  distribution  to  the  judges  of 
election  of  the  several  precincts  in  the  county 
of  Wythe,  is  not  a  public  record,  that  is  open  to 
inspection  by  any  one,  other  than  the  officers 
of  the  county  to  whom  the  duties  of  preparing, 
printing,  certifying,  and  distributing  the  bal- 
lots Is  delected  by  law,  and  that  the  respond- 
ent cannot  be  compelled  to  allow  petitioners  to 
make  memoranda  or  notes  of  these  proceed- 
ings, or  to  inspect  them. 

3.  That  the  petition  of  the  applicants  here, 
Gleayes  and  others,  does  not  make  a  case  upon 
which  the  mandamus  prayed  for  should  issue, 
and  it  most  therefore  be  denied. 


(98  Ga.  582) 

BURBAGD  ▼.  FITZGERALD  et  aL 
(Supreme  Court  of  Georgia.     Jane  18,  1896.) 
Bjsotmbnt—  Plbadiito— Ambndmbnt—  Va^ianob 

— TlTI*B  of  P1.AINTIVF«-IN8TRUCTI0N9— 

Limitation  of  Actions, 

1.  Although  the  declaration  in  an  action  of 
ejectment  which  was  brought  upon  the  joint  de- 
mise of  seyerai  persons  would  be  amendable  by 
striking  the  names  of  aU  except  one  of  the  plain- 

'  tlfTs  lessors,  the  same  tlmi^  is  not  acoompushed 
by  learing  tn^  original  demise  intact,  and  laying 
a  new  and  distinct  demise  in  the  name  of  one 
only  of  the  joint  lessors;  for  in  that  eyent  the 
right  to  recover  upon  either  demise  would  be  re- 
tained. 

2.  Such  an  amendment  as  that  first  aboye  in- 
dicated would  relate  back  to  the  beginning  of 
the  action,  and  leare  the  declaration,  as  to  all 
matters  of  defense,  as  if  it  had  been  brought 
in  the  first  instance  upon  the  sole  demise  of 
the  person  whose  name  was  not  stricken;  but, 
when  the  dedaratioii  is  amended  by  laying  an 
entirely  new  demise,  the  case  as  to  it  should  be 
tried  as  though  the  action  had  not  been  com- 
menced until  the  date  upon  which  the  amend- 
ment introducing  this  demise  was  filed,  and.  rel- 
atiyely  to  the  lualntiff  s  right  to  recorer  there- 
on, the  statutes  of  prescription  would  run  in 
fsYor  of  the  defendant  until  that  date. 

3.  There  can  be  no  recovery  upon  a  joint  de- 
mise when  the  evidence  shows  that  the  entire 
titie  to  the  premiseB  sued  for  is  in  a  single  lessor 
of  the  plaintiff;  nor  vtpoa  a  new  demise  in  the 
name  on  that  lessor,  if  the  defendant  had  ac- 

Suired  a  good  title  by  prescription  before  this 
emise  was  introduced  into  the  action. 

4.  A  plaintiff  in  ejectment  may  recover  upon 
his  own  prior  possession,  or  that  of  his  ancestor, 
against  one  who  does  not  show  a  better  right 
to  tiie  property;  and  in  such  case  the  mere  be- 
lief of  the  defendant  that  he  purcfaated  a  good 
title  will  not,  unless  supported  by  evidence  show- 
ing title,  or  adverse  possession  for  the  requisite 
period,  sufi5ce  to  defeat  the  plaintiff's  action. 

5.  It  was  error,  on  the  trial  of  an  action 
of  ejectment,  to  chaige  that,  if  the  plaintiff 
showed  a  statutory  title  by  prescription  to  the 
property  sued  for,  he  would  be  entitled  to  re- 
cover, ''independent  of  and  regardless  of  any 
ri^t  or  title  shown  by  the  defendant,  or  the 
drcomstances  or  manner  in  which  he  may  have 
entered  into  possession  of  the  land." 

(Syllabus  hj  the  Court) 


Error  from  superior  court,  Glynn  county;  J. 
L.  Sweat,  Judge. 

Ejectment  by  John  Fitzgerald  and  others 
against  W.  S:  Burbage.  From  a  judgment  for 
pUUntiffs,  defendant  brings  error.    Beversed. 

Mershon  &  Smith  and  Johnson  St  Kraoss, 
for  plaintiff  in  error.  C.  Symmes,  for  defend- 
ants in  error. 

LUMPKIN,  J.  This  was  an  action  of  eject- 
ment against  Burbage  hi  the  fictitious  form,  the 
real  plaintiff  in  which  was  Mrs.  Flanders.  As 
originally  brought,  a  demise  was  laid  from 
Fitzgerald,  and  another  from  the  heirs  at  law 
of  one  Gatchell,  among  whom  was  Mrs.  Flan- 
ders. After  the  action  had  been  pending  in 
court  for  a  number  of  years,  by  way  of  amend- 
ment, a  new  demise  was  laid  in  the  name  of 
the  latter  alone.  There  was  no  evidence  au- 
thorizing a  recovery  upon  the  demise  from 
Fitzgerald.  There  was  evidence  showing  pos- 
session hi  Gatchell,  and  also  that  he  conveyed 
whatever  tide  he  had  in  the  premises  to  Mrs. 
Flanders.  The  defendant  rdied  upon  a  pre- 
scription of  seven  years  under  written  evi- 
dence of  titie.  There  was  a  verdict  against 
him,  and  he  complatns  of  the  overruling  of  his 
motion  for  a  new  triaL  We  find  it  necessary 
to  order  a  new  trial,  and,  vrithout  dealing  witli 
the  assignments  of  error  precisely  as  set  forth 
in  the  motion,  have  chosen  rather  to  lay  down 
the  rules  of  law  under  which  the  case  should 
be  tried  at  the  next  hearing.  As  will  presentiy 
appear,  it  will  then  become  a  veiy  important 
matter  to  fix  the  date  up  to  which  the  statute 
of  ^prescription  ran  in  favor  of  the  defendant 
Relatively  to  the.  tlghti  of  Fitzgerald  and  the 
heirs  at  law  of  Gatchell,  collectively,  the  stat- 
ute stopped  running  in  the  def enidant's  favor 
as  soon  as  the  original  declaration  was  filed. 
Among  these  heirs  was  Mrs.  Fhinders.  Rela- 
tively to  her  individual  rights  under  the  antiend- 
ed  declaration,  the  statute  ran  in  the  defend- 
ant's flavor  up  to  the  time  when  the  amendment 
was  made.  It  will  thus  be  seen  that  her  posi- 
tion in  the  case  is  somewhat  anomalous,  and 
this  fact  has  constrained  us  to  deal  with  it  as 
we  have  done.  The  prescription  reUed  upon 
by  the  defendant,  if  good  at  all,  not  havhig 
continued  for  the  reguisite  seven  years  against 
the  joint  plaintiffs,  including  hers^,  and  yet 
having  done  so  for  that  period  against  her  re- 
garded as  an  individual  plaintiff,  it  is  a  mat- 
ter of  some  difficulty  to  determine  exactly  how 
the  case,  as  to  her,  is  affected  by  the  statute 
of  prescription  upon  the  pleadings  as  they 
stand;  and  it  has  therefore  seemed  proper,  if 
not  ineyitably  essential  to  justice,  that  we 
should  solve  the  matter  by  indicating  how  this 
difficulty  may  be  removed  and  a  hearing  had 
upon  the  real  merits  of  the  case. 

1.  If,  instead  of  laying  a  new  demise  in  her 
own  name,  Mrs.  Flanders  had  amended  the 
declaration  by  striking  therefrom  the  names  cf 
all  the  original  lessors  of  Boe,  the  plaintiff,  ex- 
cept her  own,— which  she  had  an  undoubted 
right  to  do,— the  case  would  have  stood  as  if 
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It  bad  been  bronclit  In  the  fint  inatanoe  upoo 
ibis  demise  alone;  but  the  same  tidag  was  not 
aocompllsbed  by  introducing  a  new  and  sena* 
rate  demise  from  berself »  for  tbe  reaaon  that 
this  coarse  left  her  free  to  recoTer  either  upon 
the  joint  demise  from  the  helini  of  Oatdiell, 
or  the  sey^nl  demise  from'  beraelf. 

2.  Had  she  puzsoed  the  course  above  Indl- 
cated»  the  amendment  would  have  rel&ted  back 
to  the  commencement  of  the  action.  She  was 
undoubtedly  a  plaintiff*  at  tbe  time  the  dedaia- 
tiou  was  filed;  and  if  she  had  simiriy  stricken 
from  the  declaration  the  names  of  her  co-les- 
sors, no  reason  occurs  to  us  why  the  dedara- 
tk>n  should  not  then  have  been  treated  as 
though  she  was  the  8(de  plaintiff  from  the  be- 
ginning, or  why  tbe  dedaration  would  not  then 
have  stoodt  as  to  all  matteis  ot  def ense»  as  if 
it  had  been  originally  brought  jxpah  tbe  demise 
of  Mra  Flanders  alone.  The  new  donise,  how- 
ever*  introduced  by  way  of  amendment,  stands 
upon  an  entirely  different  footing.  As  to  it, 
the  action  should  be  treated  as  though  it  had 
not  been  commenced  until  the  date  upon  which 
this  amendment  was  filed;  and,  relatively  to 
the  right  of  action  set  up  in  the  amendment, 
the  statute  of  prescription,  as  above  remarked, 
ran  in  tAYOV  of  the  defendant  until  that  date. 
Jones  V.  Johnson,  81  Ga«  293,  6  S.  B.  181.  And 
there  are  previous  decisions  of  this  court  to  the 
same  effect 

3.  It  is  evident,  from  what  has  akeady  been 
said,  that  Mrs.  Flanders  could  not  recover  up- 
on the  joint  demise  from  herself  and  the  other 
hehrs  of  Gatchell,  because,  even  asmimlng  that 
he  originally  had  titie,  it  appeared  that  he  had 
conveyed  it  to  Mw.  Flanders.  Treating  the 
action,  80  ftur  as  it  related  to  the  new  demise, 
as  having  been  commenced  when  the  amend- 
nx'nt  was  filed,  there  was  evidence  tending  to 
show  that  Burbage  had  acquired  a  good  titie  by 
prescription  before  this  new  demise  was  intro- 
duced into  the  action.  We  do  not  mean  to  say 
this  defense  was  established,  but  simply  that, 
as  it  cannot  be  known  but  that  the  jury  found 
for  the  plaintiff  upon  the  joint  demise,  there 
must  be  another  trlial,  whteh  should  be  con- 
ducted in  the  light  of  what  is  here  written. 

4.  This  court  has  decided  in  several  cases— 
among  them  Wolfe  v.  Baxter,  86  Ga.  706, 13  S. 
B.  18»  and  Mcltendan  v.  Hortoo,  95  Git-  64,  22 
S.  £}.  45— that  an  heir  at  law  may  recover  in 
ejectmmit  upon  the  prior  possession  of  an  aur 
cestor,  as  against  one  who  does  not  show  a  bet-, 
ler' title.  Where  the  plaintiff  in  this  manner 
makes  out  a  prima  facie  case,  and  the  sole  de- 
fense is  that  the  defendant  purchased  in  good 
faith  from  another,  mere  beUef  that  in  so  do- 
ing he  obtained  a  vaiid  title  will  not  alone  suf- 
fice to  defeat  the  action.  The  defendant  in 
such  case  must  show  that  his  grantor 'actually 
had  titie,  or  else  make  out  a  title  in  hima^ 
by  prescription,  based  upon  his  own  possessioa 
or  tbat  of  those  under  whom  he  holds.  Good 
faith  is  essential  to  the  vaUdiity  of  such  a  title, 
but  win  count  for  nothing  unless  supported  by 
efldenoe  #f  possession  for  the  requisite  period. 

&  It  requires  no  comment  to  shpw  that  the 


ebaxsB  raftarsd  to  tn-  Oe  fifth  headnote  was 
mtpeoim.  It  must  have  been  the  result  of 
mere  Wdvertenoe.  judgment  reversed. 


(98  Ga.  686) 
SIMMS  V.  TIDWBLIi  et  aL 
(Sopreme  Oourt  of  Georgia.     April  6,  1896.) 

HUSBAIID  AMD  WiFB— VjrAOODLBST    COSIVBXASOM 

•^CBBniTOBS'  Bill— Tbadbrs. 

1.  Where  a  wife  loaned  money-'to  her  hu* 
band  for  use  in  his  bosinesB  as  a  merchant,  and 
he  sebfleqnently  sold  and  conveyed  to  her  aU 
his  merobasdise  in  paymeat  of  the  debt  thus  cre- 
ated, she  in  good  faith  accepting  the  conyeyance 
in  payment  of,  and  for  purtioae  of  collecting,  the 
debt,  there  was  no  frand  In  the  transaction;  it 
appearing  that  the  goods  sold  to  the  wife  were 
not  wortn  more  than  the  amount  of  the  loan, 
and  it  not  appealing  that  she,  by  her  conduct  or 
otherwise  had  m  any  manner  misled  others,  or 
Lndnced  them  to  extend  credit  to  the  husband. 
.  2.  The  evidence  in  the  present  case  showing 
oonclusively  that  at  the  time  of  the  filing  of  the 
plaintiffs'  equitable  petition  the  defendant  had 
ceased  to  be  a  trader,  for  the  reason  that  he  had 
previonsly  made  a  bona  fide  sale  of  all  his  mer- 
chandise to  his  wife,  upon  a  valuable  considera- 
tion, it  was  error  to  grant  an  injunction  or  ap- 
point a  receiver. 

(SyUabns  by  the  Oourt) 

Error  from  sup^or  court,  Ddcalb  county; 
J.  S.  Candler,  Judge. 

Creditors'  biU  by  TidweU  &  Pope  and  oth- 
ers against  R.  L.  Simms.  From  a  judgment 
for  plaintiffs,  defendant  brings  error.  Re- 
versed. 

G.  K.  Looper,  R.  L.  Avaiy,  and  Simmons 
St  Corrlgan,  for  plaintiff  in  error.  Rosser  ft 
Carter.  W.  T.  Braswell,  and  J.  T.  Pendleton, 
tor  defendants  In  error. 

SIMMONS,  a  J.  The  petition  was  brought 
under  the  traders'  act  (Code,  I  3149  et  seq.). 
In  order  to  maintain  such  a  petition,  it  must 
appear  that  at  the  time  of  its  filing  the  debt- 
or was  engaged  in  business  as  a  trader. 
Mercer  v.  Warehouse  Co.,  06  Ga.  869,  22  S. 
B.  638,  and  cases  cited.  It  appears  that  the 
defendant  had  ceased  to  be  a  trader  before 
the  fiUng  of  the  petition,  having  several  days 
before  that  time  made  a  sale  of  his  entire  stock 
of  merchandise  to  his  wife.  It  was  alleged  by 
the  plaintiffs  that  the  sale  was  fraudulent, 
but  the  allegation  is  not  sustained  by  the  evi- 
dence. The  defendant,  in  his  sworn  answer, 
denied  this  allegation,  and  alleged  that  the 
sale  was  for  a  full,  complete,  and  valuable 
consideration,  that  possession  was  delivered 
to  his  wtfe  at  the  time,  and  that  his  only  con- 
nectton  with  the  ;goods  since  then  was  that 
of  agent  for  her.  The  plaintiffs  having  failed 
to  waive  discovery,  were  bound  by  the  defend- 
ant's answer  as  to  facts  within  his  own 
knowledge  responsive  to  the  allegations  in 
the  petition,  unless  the  answer  was  rebutted 
by  two  witnesses,  or  by  one  witness  and  cor- 
roborating circumstances.  Code,  $  3106.  The 
only  facts  relied  on  to  show  that  the  sale 
was  fraudulent  were  that,  during  the  period 
in  which  the  alleged  indebtedness  to  the  wife 
was  claimed  to  have  existed,  no  tax  returns 
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were  made  V  l^er  tn  the  eonnty  of  her  res- 
Ideace,  and  that  the  real  estate  above  men- 
tioned,  and  the  funds  Invested  by  th4  hus- 
band in  his  business,  were  spoken  of  by  him 
as  his  own.  It  is  not  uncommon  for  men  to 
speak  of  the  property  of  their  wires  in  this 
manner,  and  the  statement  that  the  money 
was  his  own  is  not  inconsistent  with  his  bar- 
ing borrowed  it  Besides,  whatever  signifi- 
cance may  attach  to  these  facts  is  or«xx>me 
by  abundant  and  conrindng  evidence  that 
the  title  to  the  realty  mentioned  was  in  the 
wife,  and  that  t(ie  husband  did  receire  the 
money  arising  from  the  sale  of  it  as  a  loan 
from  lier.  It  does  not  appear  that  the  wife 
said  or  did  anything  to  mislead  the  plaintiffls 
or  any  one  else;  and,  no  inquiry  having  be^i 
nxade  of  her,  she  was  not  botond  to  disclose 
to  persons  dealing  with  the  husband  the  fact 
of  his  indebtedness  to  her.  Robinson  v. 
Stevens,  93  Ga.  S35,  21  S.  B.  96.  We  think, 
therefore,  that  the  court  erred  in  granting 
the  injunction.  Judgment  revarsed. 

(98  Oa.  388) 

PBRKINS  MANUF'O   00.   r.   WIIiLIAMS. 
(Supreme  Ooort  of  Georgia.     Maj  4,  1896.) 

VbNDGB    and    PUROBASBB— A.0T10N    FOR"  FbaUD— 

PBOriKOB  OV  CO(rBT-^LB88BB^LlA.BXLITT 

FOR  TBB8PA88  OW  SUBTBKAKT. 

1.  Whether  or  not  a  deficiency  in  the  quan- 
tity of  land  sold  by  t£fe  tract,  and  described  as 
80  many  acres,  '"more  or  less."  \b  "bo  gross  as 
to  Justify  the  suspicion  of  willful  deception,  or 
mistake  amounting  to  fraud,*'  is  ordinarily  a 
question  of  fact,  to  be  decided  by  the  jury  in 
riew  Of  all  the  drcomstances  of  the  particular 
case,  and  not  one  of  law,  for  determination  by 
the  court.  An  exception  may  arise  *in  such  ex- 
traordinary and  pronounced  cases  as  would  af- 
ford no  room  for  difference  of  opinion."  Un- 
der the  facts  disclosed  by  the  record,  the  present 
case  falls  within  the  general  rule. 

2.  Where  a  deed  courted  absolutely  to  the 
grantee  and  his  heirs  and  assigns  all  the  saw- 
mill timber  on  a  giren  tract  or  land,  with  the 
privilege  of  boxing  the  same  for  turpentine  pur- 
poses for  a  designated  period,  and  with  '^fnll 
pririleges"  to  the  grantee,  his  neirs  and  assigns, 
^'of  right  of,  way  for  railroad,  tramroads,  and 
wagonroads  across  said  tract  of  land  duriiur  the 
time  of  this  sawmill  operation  in  that  section," 
trees  of  a  spedfled  size  being  expressly  excepted 
from  the  operation  of  the  deed,  such  grantee  is 
not  liable  to  the  grantor  for  damages  caused  by 
the  cutting  or  boxing  of  the  exca>ted  trees  dur- 
ing the  period  indicated,  by  a  third  person,  to 
whom  tne  grantee  had  leased  the  turpentine 
pririleges  upon  the  hind«  the  lease  to  that  per- 
son itself  expressly  declaring  that  no  trees  of 
this  description  were  to  t>e  boxed  by  him. 

(Syllabus  by  the  Oourt) 

Bnor  trom  superior  court,  Glascock  county; 
Seaborn  Reese,  Judge. 

Action  by  the  Peridns  Manufacturing  Com- 
pany against  John  B.  Williams.  From  the 
judgment  rendered,  plaintiff  brings  error.  Re- 
rersed. 

Rawlings  &  Hardwick  and  Evans  &  Brans, 
for  i^aintiff  in  enx^.  Jas.  Whitehead,  for  de- 
fendant in  error. 

SIMMONS,  a  J.  The  Petldns  Bianufactor- 
Ing  Company  in  1887  purctiased  from  WHliama 


the  sawmill  timber  en  a  certain  tract  of  land, 
described  in  the  deed  as  "containing  672  acres, 
more  or  less,"  for  which  it  paid  him  $1300.  It 
subsequently  ascertained  that  there  was  a  de- 
fbdency  in  the  number  of  acres,  and  brought 
suit  against  WflUams,  alleging  ttiat  *«the  dis- 
crepancy is  so  glaring  as  of  itself  to  suggest 
fraud  and  deception;  that  the  warranty  in  the 
deed  was  intended  to  corer,  not  only  the  title 
to  the  land,  but  also  the  number  of  acres  con- 
reyed'*;  and  that  by  reason  of  the  deficiency 
the  plaintiff  was  damaged  $1,000.  Williams, 
in  his  answer,  admitted  tiiat  there  were  only 
405%  acres.  Upon  the  trial  of  the  case,  ooun- 
sel  for  the  plaintiff  requested  the  coart  to 
charge  tiie  Jury  that  "it  being  conceded  by  the 
plea  of  defendant  that  the  tract  of  land  con- 
tained  405%  acres  only,  and  that  the  amount 
stated  in  the  deed  is  672  acres,  more  or  less, 
therefore  I  charge  you,  as  matter  of  law,  that 
the  discrepan(7  is  so  gross  as  to  justify  the 
suspicion  of  willful  deception,  or  mistake 
amounting  to  fraud."  The  court  refused  to 
give  this  in  charge,  and  the  refusal  is  com- 
plained of  as  error. 

The  words  ''more  or  less"  wHI  corer  any  de- 
ficiency not  so  gross  as  to  justify  the  suspicion 
of  wiBfiil  deception,  or  mistake  amounting  to 
fraud.  Code,  i  2642.  Questions  of  fraud,  or  of 
what  amounts  to  fraud,  in  a  particular  case^ 
are  generally  for  determination  by  the  jury. 
Each  case  presents  its  own  peculiar  facts.  The 
deficiency  in  one  case  is  greater  than  in  an- 
other. The  purpose  for  which  the  land  is  pur- 
chased is  rery  dlfflerent  in  one  case  from  what 
it  is  In  another.  If  a  man  should  purchase 
land  for  a  mill  site,  the  water  power  would  be 
the  principal  thing  he  would  hare  in  riew.  He 
would  not  care  so  much  for  the  numb^  of 
acres  as  he  would  for  the  mlU  site,  and  would 
therefore  pay  less  attention  to  the  representa- 
tions of  the  render  as  to  the  number  of  acres 
than  he  would  if  he  were  buying  merely  for 
the  purpose  of  cultiration.  The  suspicion  of 
willful  deception,  or  of  mistake  amounting  to 
fraud,  "could  not  arise  or  be  justified  unless 
some  suggestion  of  fraud  or  gross  mistake 
would  occur  to  the  mind  as  probable,  in  ccmse- 
guence  of  the  magnitude  of  the  deficiency,  in 
riew  of  the  object  of  the  purchase  and  all  the 
attendant  circumstances";  and  whether.  In  a 
giren  instance,  such  a  suspicion  Is  justified,  is, 
in  ordinary  cases,  as  was  said  by  Bleckley,  G. 
J.,  in  Estes  r.  Odom,  91  Oa.  006,  18  S.  B.  860, 
"a  question  of  fact,  to  be  decided  by  the  jury  on 
an  the  circumstances  of  the  particular  case,  In- 
cluding, as  one  ci  the  main  considerations,  the 
object  of  the  purchase,  i^  any  hi  particular, 
as  understood  between  the  parties  at  the  time 
of  the  transaction."  "In  such  extraordinary 
and  pronounced  cases  as  would  afford  no  room 
for  difference  of  opini(»i,  that  question  could 
doubtiess  be  decided  by  the  court  hypothetical- 
ly,  as  one  of  hiw.  The  deficiency  might  be  so 
fillght  and  tririal,  on  the  one  hand,  or  so  ecx- 
cessire,  on  the  other,  as  either  to  presemt  noth- 
ing wfaaterer  for  trial  by  the  jury,  beyond  bb- 
oertainlng  the  extent  of  the  deficient,  or  limit 
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their  ftmcttoas  to  that  and  to  ttie  vdtlmate 
qneBdoii,  togetber  witli  the  nmoflHTnent  at  datti- 
a^ee."  Under  the  facts  In  evidence,  "We  thUik 
the  present  case  ftOto  within  the  general  nile> 
and  that  the  court  did  not  err  In  refoaing  to 
glTe  In  change  the  reqneat  ahote  (looted. 

2.  The  deed  made  by  WlUlaxna  to  the  plain- 
tljf  conveyed  to  the  snntee  and  Ite  hein  and 
aaslgns  all  the  flawmOl  timber  on  the  tract  do- 
aeiibed  therehi,  except  certain  epeeified  trees, 
with  the  prlTilege  of  boxing  the  trees  for  tur- 
pentine porpoees  for  she  yeara,  and  with  *^ftill 
prMIeges  of  right  of  way  for  railroad,  tram- 
roads,  and  wagonroads  across  said  tract  of  land 
during  the  time  of  this  sawmill  opeiatioti  tn 
that  section.''  The  trees  excepted  were  100, 
to  be  maxked  by  WIttlams,  and  all  trees  **meas- 
nring  nnder  fourteen  indies  at  nana!  stamp 
height";  it  being  sttpolated  that  no  mudi  trees 
shonld  be  cot  or  boxed.  Williams,  in  1^  an- 
swer to  the  action,  pleaded  that  the  piaintllf 
had  Tiolated  this  stipulation,  and  had  cut  and 
boxed  the  100  trees  he  had  reserved,  thereby 
HftmagfTig  him  1500,  and  had  boxed  all  the  trees 
on  the  land  measuring  under  14  hiches  at  usual 
stump  height,  thereby  damagtng  Um  |1,000. 
It  appears  from  the  ef?idence  that  the  platai- 
tiff  had  sold  to  Blue  &  Oo.  the  privilege  of  box- 
ing the  timber  on  the  tract,  except  trees  meaa- 
ming  under  14  incbes  at  the  usual  stump 
height,  and  that  the  boxing  of  trees  under  that 
alse,  if  done  at  all,  was  done  by  Blue  &  Oo., 
and  not  by  the  plaintiff.  The  court  charged 
the  Jury,  in  substance,  that  aa  it  was  conceded 
that  the  plaintiff  re-leased  to  Blue  &  O9.,  and 
thus  permitted  and  Iloensed  Blue  ft  Co.  to  en- 
ter into  possession  of  tiie  premises  under  their 
omveyance,  the  plaintiff  became  answerable 
for  the  acts  of  Blue  &  Go.  in  the  premfaes,  to 
the  same  exieot  as  it  would  be  chargeable  with 
Us  own  acts  operating  under  the  conyeyance, 
and,  if  Blue  ft  Co.  cut  and  boxed  trees  under 
14  inches  in  diameter  at  the  usual  stump 
height,  while  operating  under  the  license  of 
the  plaintiff,  the  plalntifB  was  liable  to  the  de- 
fendant for  such  damage  as  resulted  therefrom 
to  the  defendant  Under  the  facts  of  the  case, 
we  think  this  partof  the  charge  was  erroneous. 
The  deed  from  Williams  to  the  Perldns  Manu- 
tai^tarlng  Company  conTeyed  tttie  to  the  tim- 
ber to  the  grantee  and  its  assigns.  It  also  con- 
veyed the  right  to  build  a  railroad  and  tram- 
roads  to  the  grantee  and  its  assigns.  The  gran- 
tee sold  to  fitue  ft  Oo*  the  privilege  of  boodng 
the  timber  for  turpentine  purposes.  Under  the 
deed  from  Williams,  the  grantee  had  tiie  legal 
tttia  to  the  standing  timber,  and  the  ri|^  to 
sdl  the  privilege  of  boxing  the  trees,  and  there- 
fore had  the  right  to  make  the  stipulatlOQ  as 
to  cutting  and  txndng  the  100  trees,  and  boxing 
trees  under  14  inches.  The  conveyance  to  Blue 
ft  Oo.  was  not  a  mere  license,  but  a  sale  of  so 
much  of  the  timber  as  was  necessary  for  tur- 
pentine purposes.  Goody  v.  Lumber  Oa,  92 
Oa.  788,  10  S.  B.  218;  Morgan  v.  Perkins,  94 
Qa.  308,  21  8.  SL  574.  Blue  ft  Go.  were  not 
agents  or  bmn  liconspes  of  the  Perldns  MaBi»> 
fa^sturlng  Company,  XM  ware  they  the  tenants 


of  tha  company;  If,  therefore,  they  violated 
the  stipulation  In  the  deed  by  cutting  and  box- 
ing timber  which  bad  been  resorved,  they,  and 
not  thehr  vendors,  were  answerable  for  tiie 
damages  occasioned  thereby.  The  stipulation 
in  each  deed  was  in  the  nature  of  a  covenant 
running  with  the  hind.  It  was  a  eovepant 
for  the  benefit  of  the  land,  and  created  a  privity 
in  estate  between  the  original  grantor  and  the 
assignee  of  the  original  grantee;  and  inas- 
much as  the  Perkins  Manufacturing  Company 
did  not  break  the  covenant,  but  Blue  ft  Co.,  its 
assignee^  did.  Blue  ft  Co.  are  liable,  and  not 
the  Pertdns  Bfanufacturlng  Company.  See  1 
Warr.  Tend.  422.    Judgment  reversed. 


(96  Oa.  m) 
WILLIAMS  V.  AUGUSTA  SOUTHKBN  B. 
CO. 

(Supreme  Court  of  Qeoxi^     May  4,  1896.) 

Appbal— A8810NUBHT8  ov  Error. 
There  being  In  the  bill  of  exceptions  no  as- 
(dgnment  whatever  of  any  error  alleged  to  have 
been  committed  by  the  trial  court,  nothing  for 
adjudication  by  this  court  is  presented,  and 
therefore  the  motion  of  defendant  in  error  to  dis- 
mifls  the  writ  of  error  is  well  taken. 
(SyllaboB  by  tiie  Court.) 

Brror  from  superior  court,  Glascock  county; 
John  C.  Hart,  Judge. 

Action  by  the  Augusta  Southern  Railroad 
Company  agataist  John  B.  Williams.  From  a 
Judgment  for  i^aintiff,  defendant  brings  ^^ 
ror.    On  motion  to  dismiss.    Granted. 

Jas.  Whitehead,  for  plaintiff  in  error. 
Leonard  Phlnisy  and  B.  R  Rogers,  fat  defend- 
ant Inenor. 

LUMPKIN,  J.  The  followh&g  is  a  state- 
ment of  aU  tiie  material  contrats  of  the  bill  of 
exceptions:  The  case  of  the  Augusta  Southern 
Railroad  Company  against  John  B.  Williams 
was  tried  in  Glascock  superior  court,  and  re- 
sulted in  a  verdict  for  the  iMaintUT.  The  de- 
fendant duly  filed  a  motion  fbr  a  new  trial, 
and  an  approved  brief  of  the  evidence.  This 
motion  was,  on  the  second  Bionday  in  April, 
1805,  heard  by  the  presiding  judge,  **who  re- 
served his  decision  until  August  e,  1885,  when 
he  overruled  said  motion  for  new  trial,  and 
passed  an  order  refusing  the  same  on  each  and 
all  of  the  grounds  theorem  stated."  Immedi- 
ately succeeding  the  words  just  quoted,  the 
following  language  occurs:  *'And  now,  as  the 
facts  aforesaid  do  not  appear  of  record,  said 
John  B.  Williams  comes  now,  wltiiin  thirty 
days  from  the  rendition  of  the  judgment  re- 
fusing a  new  trial)  and  in  the  time  prescribed 
by  law,  and  presents  this,  his  bill  of  ezcep- 
ticms,  and  i««ys  that  the  same  may  be  signed 
and  certifled,  that  the  errors  alleged  to  have 
been  committed  may  be  considered  and  cor- 
rected.** The  bill  of  exceptions  then  concludes 
by  specifying  the  material  portions  of  the  rec- 
ord to  be  transmitted  to  this  court.  Itismanl- 
fest  that  this  bill  of  esceptions  contains  no 
assignment  of  error  alleged  to  have  been  com- 
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mitted  hy  ^e  trial  Judge,  and  ^onseatieiitly 
nothing  ifl  presented  for  adjudication  by  tliia 
eourt    Writ  of  error  dismissed. 


(98  Oa.  S94)  ^ 

FARMERS'   ALLIANGB  WARBHOUSH   & 

COMMISSION  CO.  ▼.  McBLHANNON. 

(Supreme  Court  of  Georgia.     May  4,  1896.) 

Ba.il  Tboybb— Plbading—Dbsgbiption— AmiTD- 

MBlrr— Vbrifioation— Bond  bt  Db- 

FBNDANT— EFPBOT. 

The  plaintifTs  iniglnal  declaration  in  bail 
troTer  for  the  recovery  of  "three  thonaand  five 
hundred  dollars  la^ul  money  of  the  United 
States"  having  been  amended  so  as  to  describe 
the  property  sued  for  as  "lawful  money  of  the 
United  States,  consisting  of  one  hundred  silver 
certificates  of  ^ve  dollars  each,  one  hundred  and 
fifty  national  bank  notes,  known  as  national 
currency,  each  for  ten  dollars,  and  seventy-five 
treasury  notes  of  the  United  States,  each  for  the 
sum  of  twenty  dollars,*'  and  it  also  now  for  the 
first  time  appearing  to  this  court  that  the  de- 
fendant had  given  bond  ih  terms  of  the  law  for 
the  forthcoming  of  the  property  sued  for,  it  was 
error,  although  the  amendment  was  not  verified 
by  affidavit,  to  sustain  a  demurrer  to  the  decla- 
ration as  amended,  and  dismiss  the  plaintiJBfs 
action. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Clarke;  Howell 
Cobb,  Judge. 

Bail  trover  by  the  V&nners*  Alliance  Ware- 
house &  Commission  Company  against  W.  A. 
McElhannon.  From  a  judgment  for  defend- 
ant, plaintiff  brings  error.     Reversed. 

T.  S.  Mell,  J.  D.  Mell,  and  John  J.  Strick- 
land, for  plaintiff  in  error.  Lumpkin  &  Bur- 
nett, for  defendant  in  error. 

SIMMONS,  a  J.  The  plaintiiTa  original 
declaration  described  the  property  sued  for 
as  "three  thousand  five  hundred  dollars  law- 
ful money  of  the  United  States."  This,  we 
held,  was  too  vague  and  indefinite  in  its  de- 
scription of  the  property.  05  Ga.  670,  22  S. 
B.  686.  The  plaintiff  afterwards  amended 
the  declaration  so  as  to  describe  the  property 
as  "lawful  money  of  the  United  States,  con- 
elating  of  one  hundred  silver  certificates  of 
five  dollars  eadh,  one  hundred  and  fifty  na- 
tional bank  notes,  known  as  national  cur- 
rency, each  for  ten  dollars,  and  seventy-five 
treasury  notes  of  the  United  States,  each  for 
the  sum  of  twenty  dollars."  The  declaration 
as  amended  was  demurred  to  on  the  ground 
that  the  description  of  the  property  sued  for 
was  insuflAcient,  and  upon  the  ground  that 
the  amendment  was  not  sworn  to,  and  the 
court  sustained  the  demurrer,  and  disnUssed 
the  declaration.  We  think  the  court  erred 
In  sustaining  the  demurrer.  The  description 
is  sufficient  to  identify  the  property  if  found 
in  the  defendant's  possession.  Bach  particu- 
lar class  of  bills  or  notes  is  described,  the 
dttiomination  of  each  class  is  given,  and  the 
number  of  bills  or  notes  of  each  denomina- 
tion. If  this  description  is  not  sufficient,  it 
would  be  a  rare  case  in  which  money  could 
be  recovered  in  an  action  of  trover;  for  few 
people  who  handle  money  remember  the  par- 


ticular, bank  which. issued  It  or  the  number 
of  each  particular  bill  or  note.  Indeed,  few 
persons  ever  look  at  the  name  of  the  bank  or 
the  number  of  the  bill  or  note;  and  in  these 
busy  days  of  commerce  few  persons  keep 
their  money  in  bags,  so  that  it  can  be  identir 
fled. in  that  nuumer.  If  the  sheriff,  upcm  at- 
tempting to  make  a  seizure  of  the  property 
described  in  the  writ,  should  find  in  the  de- 
fendant's possession  100  silver  certificates  of 
$5  each,  150  national  bank  notes  of  |10  each, 
and  75  treasury  notes  of  $20  each,  lawful 
money  of  the  United  States,  he  would  be  Jus- 
tified in  taking  possession  of  the  same.  See, 
on  this  subject,  26  Am.  &  Bug.  Bnc.  Law, 
"Trover,"  pp.  80^-806;  Graves  v.  Dudley* 
20  N.  Y.  79;  Dows  v.  Blgnall,  Lalor,  Supp^ 
407;  Receivers  of  Bank  of  New  Bruns- 
wick V.  Neilson,  29  Am.  Dec.  691;  Bac.  Abr. 
"Trover."  F;  Bull.  N.  P.  37.  Moreover,  by 
giving  bond  for  the  forthcoming  of  the  mon- 
ey, the  defendant  admitted  that  he  had  in  liis 
possession  money  answering  to  the  descrip- 
tion. As  to  the  objection  that  the  amend- 
ment was  not  verified,  there  is  no  law  in  this 
state  whVeh  requires  a  petition  in  an  action 
of  trover  to  be  verified  by  the  oath  ot  the 
plaintiff,  and  there  was  none  at  the  time  tlila 
amendment  was  filed  which  required  such  an 
amendment  to  be  verified.  Judgment  re- 
versed. 


m  Oa.  400) 
WHITE  COUNTY  v.  BELL. 
(Supreme  Court  of  Georgia.     May  11,  1896^) 
Ordinabt^-Claim  for  Extra  Sbrvices— Sbt-Ovv. 
If,  hi  aoy  event,  an  ordinary  can  plead  as  a 
set-off  to  an  action  brought  against  lum  by  the 
county  a  demand  in  his  favor  against  the  plain- 
tiff for  extra  compensation,  arising  under  section 
3697  of  the  Code,  he  cannot  file  sudi  plea  until 
his  claim  for  such  compensation  has  been  passed 
upon  and  allowed  by  the  grand  jury. 
(Syllabns  by  the  Court.) 

Error  from  superior  court,  White  county; 
J.  J.  Kimsey,  Judge. 

Action  by  White  county  against  W.  B.  BdL 
From  the  Judgment  rendered,  plaintiff  brings 
error.    Reversed. 

J.  W.  H.  Underwood  and  H.  H.  Dean,  tor 
plaintiff  in  error.  Boyd  dc  Ully»  tot  defend- 
ant in  error. 

LUMPKIN,  J.  Section  3697*  of  the  Code 
prescribes  the  manner  in  which  ordinaries 
and  other  county  <^cers  may  obtain  com* 
pensation  for  certain  services,  for  the  pay* 
ment  of  which  no  other  provision  is  made 
by  law.  It  requires  these  officers  to  submit 
their  claims  to  the  grand  Juries  of  their  re- 
spective counties  at  the  spring  term  of  the 
superior  court,  and  it  Is  within  the  power  of 
a  grand  Jury  to  allow  the  whole  of  the  sum 
claimed,  or  so  much  thereof  as  they  may 
deem  right  and  proper.  When  a  dalm  is  so 
allowed  the  necessary  amount  to  pay  It  must 
be  raised  by  taxation,  and,  wboi  eoQeeted, 
paid  over  by  the  eonnty  treaaurer  to  the  par- 
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ty  or  parties  entitled  to  the  same.  tfntU  a 
giyen  claim  has  been  allowed  by  the  grand 
JniTi  It  cannot  be  treated  as  a  demand 
airalnst  the  county,  entitled  to  payment;  and, 
even  after  allowance.  It  does  not  become  due 
until  its  pa3rment  is  prorided  for  by  special 
taxation.  It  follows  ineyitably  that,  where  a 
coonty  has  brought  an  action  against  the  or- 
dinary, he  <!annot  set  off  against  the  same  a 
demand  for  extra  OMnpensation.  arising  un- 
der the  aboTe^ted  section  of  the  Oode,  which 
has  not  even  been  passed  upon  by  the  grand 
jQxy.  The  roUiig  here  made  is  directly  sup- 
ported by  the  deciiioa  of  this  court  in  the 
case  of  Iinmpkin  Oo.  t.  Williams,  M  Ga. 
G67,  21  S.  B.  849. 
Judgment  reyened. 

(98  Gil  423) 

KECK  T.  CITY  OF  GAINESYILLB. 

McCUTCHEON  v.  SAME. 

(Supreme  Court  of  Geozgia*    May  11,  1896.) 

liUKIOIPAL    Ob]>INANCE— DlSORDBRJkT     CONDUCT— 

WoRKiNO  ON  Sabbath. 
A  municipal  ordinance  making  it  penal  to 
''act  !n  a  disorderly  manner,**  or  **make  any  nn- 
necessary  noise  within  the  corporate  limits, 
*  *  *  calcnlated  to  disturb  the  peace,  quiet, 
or  good  order  of  the  city,"  or  to  **b€  guilty  of 
disorderly  condnct/*  is  not  yiolated  by  quietly 
working  In  a  closed  church,  on  the  Sabbath  day, 
upon  the  benches  therein;  the  work  in  question 
not  being  itself  of  such  a  character,  or  causing 
such  noise,  as  would  ordinarily  disturb  any  citi- 
sen,  and  the  only  "disturbance**  occasioned  by 
it  arising  from  the  fact  that  it  was  done  on  the 
Sabljath.  OThe  design  of  such  an  ordinance  is  to 
insure  the  peace,  tranquillity,  and  repose  of  the 
community,  and  not  to  pre7ent  acts  otherwise 
unobjectionable,  but  which,  from  the  fact  that 
they  are  done  on  that  day.  are  shocking  to  the 
religioas  or  monil  sensibilities  of  a  portion  of  the 
citizens. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Hall  county;  J. 
J.  Kimsey,  Judge. 

E.  C.  Keck  and  W.  A.  McCutcheon  were 
separately  convicted  of  vlolatiiig  a  municipal 
ordinance,  and  respectiyely  bring  error.  Be-' 
versed. 

H.  H.  Dean,  for  plalntifls  in  error«  Peny 
St  Onlg  and  Howard  Thompson,  SoL  Gen.,  for 
defendant  In  enor. 

SIMMONS,  a  J.  It  wlU  be  seen  that  the 
ordinance  alleged  to  have  been  violated  ap- 
plies to  evety  day  in  the  week,  and  not  espe- 
cially to  Sunday.  It  prohibits  disorderly  acts, 
or  the  makihg  of  unnecessary  noise,  calciF 
lated  to  disturb  the  peace,  quiet,  oi^  good  order 
of  the  community;  but  there  is  no  indication 
that  its  purpose  is  also  to  prevent  acts  which 
dl8tm*b  the  religious  feeling  of  the  community, 
but  which  are  not  otherwise  objectionable. 
The  conduct  which  it  was  alleged  constituted 
a  violation  of  the  ordinance  was  the  making 
of  benches  inside  of  a  meetinghonse  on  Sun- 
day, and  the  m^se  was  that  made  by  the  use 
of  a  saw,  hammer,  and  other  tools  in  doinc 
this  work.  The  witnesses  for  \he  prosecuttoin 
testified  thht  they  were  disturbed  by  the  work 


because  it  was  being  done  on  Sunday,  and  that 
they  would  not  have  been  disturbed  if  It  had 
been  done  on  any  other  day.  It  was  done 
quietly,  and  would  not  have  attracted  any 
special  attention  but  for  the  fact  that  the  day 
was  Sunday.  We  think  the  court  erred  in 
holding  that  the  conduct  in  question  amount- 
ed to  a  viohition  of  the  ordinance.  To  consti- 
tute a  violation  of  the  ordinance  the  act  must 
be  such  as  would  be  disorderly,  and  the  noise 
such  as  would  be  unnecessary,  and  calculated 
to  disturb  the  peace,  quiet,  and  good  order  of 
the  community  on  other  days  of  the  week  as 
well  as  on  Sunday.  It  does  not  follow  that, 
because  one  does  an  act  which  shocks  the  re- 
ligious feeling  of  anothar,  his  conduct  is  ''dis- 
orderly." See  Eahn  v.  City  of  Macon,  95  Ga. 
41%  22  S.  E.  64L  People  of  different  reUgious 
beliefs  have  very  different  views  in  regard  to 
the  observance  of  the  Sabbath,  or  as  to  what 
constitutes  a  violation  of  the  saiustity  of  that 
day.  What  would  shock  the  religious  feeling 
of  one  would  not  be  considered  objectionable 
by  another.  *  Taking  a  carriage  drive  for  pleas-  < 
ure  on  Sunday  disturbs  the  religious  feeling 
of  some,  while  by  others  it  is  regarded  as  an 
innocent  recreation.  Bull-fighting  on  Sunday 
would  disturb  the  reUgious  feeling  of  most 
people  in  this  country,  yet  in  some  countries 
it  is  a  customary  mode  of  recreation,  and 
doubtless  is  not  regarded  as  a  vlohitlon  of  the 
Sabbath.  If  the  plaintiffs  in  error,  on  the  oc- 
casion in  question,  were  carrying  on  the  work 
of  their  ordinary  callings,  and  not  a  work  of 
charity  or  necessity,  they  were  violating  a  law 
of  the  state  (Code,  $  4579),  and  ought  to  have 
been  indicted  under  that  law.  A  municipal 
corporation  has  no  power  to  impose  a  punish- 
ment for  an  act  made  penal  by  the  hiw  of  the 
state,  unless  expressly  authorized  by  the  l^gis- 
Uture  to  do  so«  Kahn  v.  City  of  Macon,  supra, 
and  oases  cited.  The  statute  above  referred 
to  Is  ample  to  protect  the  public  from  the  carry- 
ing on  by  any  person  of  the  work  of  his  or- 
dinary calling  on  Sunday,  whatever  may  be 
his  religious  belief.  It  is  a  police  regulation, 
which  the  state  had  a  right  to  adopt;  and  its 
purpose  is  not  to  force  people  to  observe  Sun- 
day in  a  religious  way,  or  according  to  the 
religious  views  of  any  portion  of  the  com- 
munity, but  to  require  that  it  be  observed  as 
a  day  of  rest  and  cessation  from  labor,— the 
legislature  doubtless  regarding  this  aa  neces- 
sary to  the  health  and  well-being  of  the  people. 
The  legislature  could  have  appointed  Mon- 
day for  this  purpose,  as  well  as  it  did  Sunday, 
and  the  law  .would  have  been  equally  binding,^ 
See  Hennlngton  v.  State,  90  Ga.  89fi,  17  S.  E. 
1009;  Hennlngton  v.  Geoigia*  16  Sup.  Ot  1086. 
Jud^ents  reversed. 


(9S  aa.  4M) 
WOOD  V.  JBVANS. 
(Supreme  Court  of  Geoi^gia.     May  19,   1886.) 

Conditional  Sale  —  Recordation— Bona   Fids 
mortgaobe. 
Where  the  purdhaser  of  personalty  took 
Of  the  same^  giving  to  ths  seOSr  a 
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ftQuOamrj  note  for  the  i»ioe,  which  wui  signed 
hj  a  third  person  as  surety,  upon  a  parol  agree- 
ment between  himself  and  the  purchaser  that 
the  title  to  the  property  should  be  in  the  surety 
until  the  note  was  paid,  one  who  sold  and  deliv- 
ered goods  to  the  purchaser  upon  the  faith  of 
the  property  being  his,  with  on  understanding 
that  the  debt  thus  created  was  to  be  secured  by 
a  mortgage  upon  the  property,  which  was  subse- 
<^uently  giren,  was  entitled  to  enforce  the  oollee- 
tion  of  Vxe  mortgage  by  a  sale  of  the  property, 
as  against  a  claim  filed  by  the  surety,  though 
the  latter  had  been  compelled  to  pay  the  original 
purchase-money  note.  This  is  true  although 
the  mortgage  was  not  actually  given  until  after 
knowledge  by  the  mortgagee  of  the  contract  be* 
tween  the  mortgagor  and  the  surety,  the  mort- 
gagee having  extended  the  credit,  and  having 
parted  with  his  goods  upon  the  understanding 
mentioned,  before  receiving  such  knowledge. 
(Syllabus  by  the  Court) 

Bm>r  from  superior  court,  Whitfield  coun- 
ty; T.  W.  Milner,  Judge. 

Execution,  in  favor  of  J.  W.  Wood  against 
one  CAinter  to  foreclose  a  chattel  mortgage, 
was  levied  upon  property  to  which  a  claim 
was  interposed  by  Lewis  Bvans.  From  a 
Judgment  for  claimant,  plalntifr  brings  error. 
Beversed. 

Maddox  &  Starr,  for  plalntifr  in  ecror.  Jes- 
se A.  Glenn  and  Geo.  O.  Qlean«  for  defend- 
ant in  error. 


Iitr-MPKIN,  J.  An  execution  issued  up- 
on the  foreclosure  of  a  mortgage  in  fiivor  of 
Wood  against  Gunter  was  levied  upon  the 
mortgaged  property,  the  same  being  a  mule, 
which  was  claimed  by  Byans.  Upon  the  trial 
of  the  case,  it  appeared  that  the  mule  had 
been  sold  and  deliyered  by  one  Morris  to 
Gunter,  who  gave  to  Morris  his  promissory 
note  for  the  price  of  the  mule,  with  Bvans 
as  surety  thereon.  There  was  a  cont^nporar 
neous  parol  agreement  between  Brans  and 
Gunter  that  the  title  to  the  mule  should  be 
In  Brans  until  the  note  was  paid.  Brans 
paid  the  note  to  Morris,  and  was  never  reim- 
bunsed,  in  whole  or  in  part,  by  Gunter.  Wood 
sold  and  delivered  goods  to  Gunter  upon  the 
fiaith  that  the  mule  belonged  to  him,  and 
with  an  agreement  that  the  debt  thus  created 
was  to  be  secured  by  a  mortgage  upon  the 
mule,  which  was  subsequent^  given;  Wood, 
in  the  meantime,  becoming  Informed  of  the 
parol  agreement  between  Gunter  and  Bvans, 
but  having  no  knowledge  or  notice  of  the 
same  at  the  time  he  extended  credit  to  Gun- 
ter, and  parted  with  his  goods. 

Th&Be  being  the  facts,  the  question  was 
whether  or  not  Wood  was  entltied  to  enforce 
ihe  collection  of  his  mortgage  by  a  sale  of 
the  mule,  as  against  the  dalm  filed  by  E^rans. 
The  court  charged  the  jury  that  if  Bvans 
went  Gunter's  security  for  the  purchase  mon- 
^y  of  the  mule,  with  the  understanding  that 
the  title  to  the  mule  should  be  in  Bvans  till 
the  mule  was  paid  for,  and  under  this  agree- 
ment Gunter  took  possesslcm  of  the  mule,  and 
while  thus  in  possession  Wood  extended  to 
him  credit  on  the  faith  of  the  property  being 
his,  and  without  notice  of  Bvans*  claim,  but 


took  the  mortgage  after  he  had  notice  of 
that  claim,  they  should  find  the  property  not 
subject  The  trial  resulted  in  a  verdict  for 
the  claimant 

We  think  this  charge  was  not  entirely  ac> 
curatev  and  that  the  verdict  was  wrons-. 
Bvans  either  did  or  did  not  obtain  title  to 
the  property.  If  he  caA  be  treated  as  hav- 
ing acquired  the  title,  then  the  transactloii' 
amounted  to  a  sale  by  Bvans  to  Gunter,  with' 
a  reservation  of  title  in  the  ftmn^;  and  as 
the  contract  was  not  rednced  to  writing  and 
recorded^  as  required  by  section  1965a  of 
the  Ck)de,  the  reservation  of  title  was  not 
valid  as  against  Wood.  This  section  of  the 
Oode  does  not  declare  that  third  persons  must 
acquire  a  lien  in  order  to  be  protected.  If 
they  honestly,  and  without  notice  of  any 
want  of  title  in  the  vendee,  extend  .to  him 
credit,  and  part  with  property  upon  tlie  faith 
of  his  apparent  ownership,  tiie  parol  reser^ 
vation  of  title  will  not  afTect  them  at  all.  It 
appears  here  that  Wood  had  actually  sold 
and  delivered  his  goods  to  .Gtmter,  and  ob- 
tained his  agreement  to  execute  the  mortgage 
subsequently  given,  in  entire  ignorance  of 
the  parol  understanding  between  him  and 
Bvans.  The  trial  Judge  evidently  entertain- 
ed the  opinion  that,  because  Wood  knew  of 
this  understanding  at  the  time  of  taldng  the 
mortga^,  he  would  not  be  protected;  but  we 
cannot  c<mcur  in  this  view.  If  the  title  nev^ 
passed  into  B^vans  at  all,^which  really  seems 
to  be  the  better  view  of  the  case,— what  oc- 
corred  between  him  and  Gunter  amounted  to 
no  more  than  an  efTort  to  create  a  lien  bj 
parol  in  Bvans'  favor;  and  this,  of  course, 
would  amount  to  nothing,  as  against  the  lien 
of  Wood's  mortgage.   Judgment  reversed. 


m  Otu  4e4) 
ORIBNT  INS.  00.  v.  WILLIAMSON. 
(Supreme  Oourt  of  Georgia.     May  19,  1896.) 

IXSUaANOa— Ck>NDIT10K     AS    TO    TlTl4»— BaSAOH-^ 
MORTGAOB. 

It  being  stipulated  in  a  policy  of  fire  insur- 
ance Issued  to  a  woman,  covering  a  building  de- 
serlbed  in  the  policy  as  **hjet  one-story  frames 
shingle-roof  dwelling,"  that  the  policy  should  be 
void  "if  the  interest  of  the  insured  m  the  prop- 
erty be  not  truly  stated  therein,"  or  "if  the  in- 
terest of  the  insured  be  other  than  uncondition- 
al and  sole  ownership,"  it  was  error,  upon  the 
trial  of  an  i^tlon  brought  upon  the  policy  by  the 
insured,  to  reject  a  plea,  offered  in  due  time, 
alleging  that  When  the  policy  was  issued  the 
plaintiff  was  not  the  owner  of  the  property^  be- 
cause she  had  previously  conveyed  the  same  to 
another  by  a  fee-simple  deed,  and  that  If  the 
defendant  had  known  this  fact  it  would  not 
have  issued  the  policy.  This  is  true  although 
the  deed  in  <^uestion  may  have  been  made  to  se- 
cure a  debt,  its  effect  being  to  pass  the  title. . 
(Syllabus  by  the  Court) 

BRor  from  city  court,  Floyd  county;  Q.  A. 
H.  Harris,  Judge. 

Acttoa  by  Janie  R.  Williamson  against  Ite 
Orleni  Insurance  Oompany.  From  a  judii^ 
m&at  for  plaiiitlfl^  defendant  brings  error. 
Beversed. 
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FoQcM  dc  BVnicM  and  Glean,  Slaton  4b 
PliUUpt,  tor  plaintiff  In  «mit.  McHoy, 
Nnnnally  dc  Neel*  for  defendant  In  error* 

SIMMONS,  O.  J.  Mrs.  WUUamson  mmd 
the  Orlmt  Insorance  Oompany  for  loai  by 
fire,  upon  a  policy  of  bumrance  covering  a 
tmilding  described  in  the  policy  aa  "her  one- 
atory  frame,  ihlnale-roof  dwelling."  The  pol- 
icy contained  a  stipulation  that  It  should  be 
Told  **it  the  Interest  of  the  insured  In  the 
property  be  not  truly  stated  therein,"  or  'if 
the  interest  of  the  insured  be  other  than  un- 
conditional and  sole  ownership."  On  the  trial 
of  the  case,  and  at  the  dose  of  the  testi- 
mony for  the  plaintiff,  the  defendant  offered 
to  amend  Its  plea  by  alleging  that  "at  the 
time  of  procuring  the  poUcy  sued  on  the 
plaintiff  represented  that  she  was  the  owner 
In  fee  of  the  property  Insured,  and  that  her 
Intsrert  was  that  of  mieonditional  and  mAe 
owner  thereof;  and  the  defendant  has  Just 
dtacoreiM  that  at  that  ttane  she.  was  not  the 
owner  thereof;  but  on  the  1st  day  of  August, 
1892,  she  conveyed  said  pcoperty  to  the  Se- 
curity Investment  Oompany  of  Bridgeport, 
Oonnectlcnt,  by  deed  In  fee  simple,  and  that 
at  the  date  of  the  destruction  of  the  property 
she  was  not  the  owner  thereof,"  and  that  "said 
policy  was  void  by  reason  thereof,"  and  that 
*if  it  had  known  that  said  pxi(H;>erty  had  been 
so  deeded,  or  that  It  was  inenmbexed,  no  pol* 
Icy  would  have  been  Issued  on  the  same<" 
The  court  refused  to  allow  the  amendment, 
on  the  ground  that  it  came  too  late,  and  on 
the  further  ground  that  It  set  up  no  sufficient 
defense.  We  think  the  court  erred  in  refua- 
Ing  to  allow  the  amendment  The  acceptance 
by  the  Insufed  of  a.  policy  containing  the  stip- 
ulation above  quoted  amounted  to  a  represen- 
tation on  her  part  that  she  had  truly  stated 
therein  her  hiterest  in  the  property  insured, 
and  that  her  Interest  was  that  of  uncondi- 
tional and  sole  ownership;  and  if  at  that 
time  the  title  of  the  propwty  was  In  another, 
to  whom  she  had  conveyed  It  1^  deed  In  fee 
simple^  the  r^resentation  was  untrue,  and 
according  to  the  terms  of  the  contract  the 
policy  was  void.  In  reply  to  the  argument 
that  the  stipulation  referred  to  would  not 
render  the  policy  void,  unless  Inquliy  as  to 
the  title  was  made  of  the  insured,  we  quote 
from  an  opinion  of  the  United  States  circuit 
court  of  appeals,  delivered  by  Sanborn,  J.,  In 
the  case  of  Insurance  Ca  v.  BcAin,  12  O.  0.  A. 
631,  65  Fed.  165,  where  it  is  said,  in  dis- 
cuHdng  this  question:  "It  is  oontended  that 
the  contracts  in  these  policies,  which  exclude 
the  Bobns  from  fire  insurance  under  them  ui>- 
on  any  interest  but  that  of  unconditional 
ownership,  are  without  binding  force,  because 
no  Inquiry  respecting  their  title  was  made  by 
the  companies,  and  no  statement  concerning 
it  was  made  by  the  Bohns  when  these  poli- 
cies were  Issued.  But  neither  inquiry  nor 
statement  before  the  issue  of  the  policies  was 
requisite  to  the  validity  of  these  contracta. 
The  policies  themselves,  oontaining  as  they 
V.25s.E.no.ll— 86 


did  the  contracta  that  they  should  be  void  if 
the  Itttenst  of  the  assured  had  not  been  truly 
stated  to  the  company,  or  if  it  waa  not  truly 
stated  In  the  poUey,  or  if  It  was  not  the  sole 
and  unconditional  ownership,  and  a  descrip- 
tioB  of  It  was  not  Indorsed  on  the  policy, 
were  pointed  inquiries  of  the  assured  wheth- 
er thehr  Interest  was  the  sole  and  uncondi- 
tional ownership  of  the  property  described, 
and  their  alienee  and  aoceptance  of  the  pM- 
dee  was  the  answer*  The  policies  themselves 
were  notice  to  the  Bohns  that  the  companies 
deemed  their  Interest  that  oi  unconditional 
ownership,  that  they  insured  them  against 
loss  to  that  Interest  only,  and  that  they  ex- 
presriy  ^aoluded  every  Mother  Interest  from 
the  insurance,  unless  the  Bohns  Immediate 
notified  them  that  they  held  a  different  inter- 
est, and  caused  a  true  description  of  It  to  be 
written  IntOk  or  Indorsed  upon,  the  poUdea. 
The  silent  acceptance  of  the  policies  by  the. 
Bohns  dosed  these  oootracts,  and  bound  them 
to  title  agre»aent  tendesed  by  the  policies,— 
that  eveiy  Interest  oi  theirs  but  that  of  un- 
condltioaal  ownership  was  excluded  from  the 
promised  indenmlty."  See,  also,  the  opinion 
of  this  court  In  Mechanics'  4b  Traders'  Ina 
Go.  V.  Mutual  Beal-Bstate  &»  Building  Asa'a, 
25  S.  B.  457,  and  authorities  cited,  supra. 

The  deed,  referred  to  In  the  amendment  was 
offered  in  evidence  by  the  defendant,  but  waa 
ruled  out  by  the  court  It  appeared  that  the 
deed  was  made  to  secure  a  debt,,  and  it  was 
recorded  August  10,  1892,  and  was  canceled 
December  18,  189i.  The  policy  was  dated 
Nov^uiber  2,  1883.  It  was  contended  on  the 
part  of  the  irtalntiff  that  the  deed,  being  of 
reeord-at  the  time  the  policy  was  issued,  was 
notice  to  the  world  of  the  true  state  of  the 
title,  and,  the  company  having  issued  the  pol- 
icy with  this  notice,  it  thereby  waived  the 
benefit  of  the  stipulation  above  referred  to. 
It  is  true  that,  where  an  insurance  company 
issues  a  policy  with  knowledge  of  the  true 
state  of  the  title,  it  cannot  avail  itself  of  the 
defense  which  the  company  in  this  case  was 
seeking  to  set  up  by  the  amendment  to  its 
answer;  such  knowledge  being  h^d  to 
amount  to  a  waiver.  Mechanics'  St  Traders' 
Ins.  Go.  V.  Mutual  Real-Estate  &  Building 
Ass'n,  supra.  But  the  knowledge  here  re- 
ferred to  is  actual  knowledge.  If  the  insur- 
ance company  had  taken  a  deed  to  the  land 
when  the  conveyance  in  question  was  of  rec- 
ord, and  a  contest  had  arisen  between  it  and 
the  grantee  In  that  conveyance  as  to  their 
respective  rights  in  the  premises,  the  Insur- 
ance company  would,  as  between  it  and  such 
grantee^  be  held  affected  with  constructive 
notice  of  the  prior  conveyance;  but  the  doc* 
trine  of  constructive  notice  does  not  apply  as 
between  It  and  the  person  to  whom  it  Issued 
this  policy.  It  was  entitled  to  rely  upoH  the 
representations  of  the  Insured,  and  was  not 
ehargeable  with  knowledge  of  what  was  on 
the  records.  See  1  Bid.  Ina.  I  671;  Insur- 
ance Oo.  V.  Dealer  18  Md.  26u 
.  It  waa  further  contended  that  the  deed  In 
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quefltloii,  having  been  made  as  security  for  a 
debt,  was  merely  an  incombiance  on  the  prop* 
erty,  and  not  snch  an  alienation  as  would 
render  tbe  interest  of  the  insured  **other  than 
unconditional  and  sole  ownership/'  We  do 
not  concur  in  this  view.  The  effect  of  an 
ordinary  deed  in  fee  simple,  although  given 
as  security  for  a  debt,  is  to  convey  the  legal 
title  to  the  property,  and  the  grantee  would 
have  .a  right  to  maintain  ejectment  tha^on 
against  the  grantor.  See  Lackey  v.  Bost- 
wick,  54  Ga.  45;  Bl^gers  v.  Bhrd,  S5  Qa.  053, 
065;  BrasweU  v.  Suber,  em  Ga.  396;  Oellrich 
V.  Railroad,  73  6a.  388,  and  cases  cited;  Ro- 
land V.  Coleman,  76  Ga.  654.  This  being  so, 
the  interest  of  a  person  who  has  parted  with 
his  title  under  such  a  deed  cannot  be  said  to 
be  "unc<Hiditional  and  sole  ownership."  Tbe 
case  is  controlled,  in  principle,  by  the  decision 
in  Insurance  Go.  v.  Asberry,'  85  Ga.  782,  22 
a  E.  7J7. 

As  the  law  stood  prior  to  the  pleading  act 
of  1885,  parties  could  at  any  stage  of  the 
cause,  as  a  matter  of  right,  amend  their 
pleadings,  if  there  was  enough  in  the  plead- 
ings to  amend  by.  Code,  S  3479.  The  court 
erred,  therefore,  in  holding' that  the  amend- 
ment came  too  late.    Judgment  reversed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 

m  6a.  482)       ' 

MORRIS  et  al.  v.  WINN  et  aL 
{Supreme  Court  of  Georgia.     Bday  28,  1886.) 

SaLB-»DbLIVBBT— EVIDBNCK. 

The  evidence  being  materially  different 
from  that  appearing  in  the  record  when  this 
case  was  before  this  court  at  the  March  term, 
1884  (20  S.  B.  339,  84  Ga.  452),  and  there  be- 
ing in  the  present  record  testimony  whicJh,  if 
true,  tended  to  show  that  the  contract  of  sale 
was  complete,  and  the  mule  delivered  to  the  pur- 
chaser at  the  place  where  the  contract  was 
made,  followed  by  a  supplemental  and  distinct 
contract  on  the  part  of  the  seller  to  send  the 
animal,  for  the  purchaser,  to  another  place,  it 
was  error  to  direct  a  verdict  for  the  plaintiff, 
upon  the  theory  that  no  conclusion  could  be 
drawn  from  the  evidence  except  that  the  con- 
tract of  sale  included  delivery  at  the  latter 
place,  and  nowhere  else.  The  case  should  have 
been  submitted  to  the  jury. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Paulding  coun- 
ty; C.  G.  Janes,  Judge. 

Action  by  J.  H.  Winn  against  Morris  A; 
CatUcart  on  a  contract  of  purchase.  On  plain- 
tiff's death,  H.  O.  Winn  and  others,  adminis- 
trators, were  substituted.  From  a  judgment 
for  plaintiffs,  defendants  bring  error.  Re-, 
versed. 

Geo.  P.  Roberts  and  J.  J.  Northcutt,  f<w 
plaintiffs  In  error.  Bartlett  &  Washington 
and  J.  W.  Moore,  for  defendants  in  error. 

LUMPKIN,  J.  This  case  was  before  this 
court  at  the  March  t^m,  1884.  It  appears 
that  Winn  bought  a  mule  from  Morris  Ik 
Oatbcart,  in  Atlanta,  paid  tbsm  tot  it  |70, 


and  also  $1.80  more  to  deliver  tUe  mule  at 
Watson's  stable,  in  DouglasviUis,  which  tbey 
agreed  to  do.  The  mule  was  never  d^vered 
at  that  stable,  but  at  another  in  the  same 
town,  where  it  died  wltbout  ever  having  been 
received  by  Winn.  He  brought  his  action 
against  the  sellers  for  the  money  paid.  A 
verdict  was  rendered  in  their  favor,  and  this 
court  reversed  the  judgment  of  the  trial 
court,  denying  the  plaintiff  a  new  txlaL  94 
Ga.  452,  28  S.  B.  339.  The  official  report 
there  appearing  does  not  folly  set  forth  the 
evidence;  but  the  recoid  then  before  us 
showed  plainly  and  unequivocally  that  the 
contract  between  Winn  and  Morris  &  Oath- 
cart  embraced  as  a  part  thereof  an  ex- 
press stipulation  for  the  delivery  of  the  mule 
at  Watson's  stable,  in  Douglasville,  and 
that  this  was  a  vital  and  essential  featore 
of  that  contract  With  that  evidence  be- 
fore the  court,  we  held,  in  effect,  that  the 
s^ers  ought  to  have  been  adjudged  liable  to 
the  purchaser  for  the  breach  of  their  drntiBCC 
The  case  was  tried  again,  and  the  judge  be-  - 
low  directed  a  verdict  for  the  plaintiff.  Had 
the  evidence  been  the  same  as  on  the  formtf 
trial,  this  action  by  the  judge  woidd  have 
been  sustained;  but  the  evidence  introduced 
upon  the  last  trial,  and  which  comes  up  to 
us  in  the  present  record,  is  esdentially  differ- 
ent from  that  offered  at  the  first  trlsL  m 
the  brief  of  evidence  now  before  us.  there 
was  evidence  for  the  defense  which  (If  true) 
tended  to  show  that  the  contract  of  sale  was 
complete,  and  the  mule  was  actually  deliver- 
ed to  Winn  in  Atlanta,  and  that  this  comidets 
and  distinct  contract  was  fi^owed  by  «  sup- 
plemental agreement  on  the  part  of  Morris 
&  Cathcart  to  send  the  mule,  for  Winn,  to 
Douglasville.  There  was  also  evidence  in  be* 
half  of  Winn  tending  to  prove  what  we  have 
already  stated  unequivocally  appeared  at  the 
first  trial.  We  do  not,  of  course,  undertake 
to  say  what  the  real  truth  of  the  matter  is; 
but  we  feel  sure  it  was  not  a  case  for  the  di* 
rectlon  of  a  verdict,  and  should  have  been 
submitted  to  the  jury  for  determination. 
Judgment  reversed. 


ATKINSON,  J. 
not  presiding. 


providentially  absent,  andl 


(08  Oft.  484) 


KIRKLBY  V.  SHARP. 
(Snpreme  Conrt  of  Georgia.     May  23,  189^> 

LiifiTA.Tioir  OF  A0Tio29a— ExGBpnoir  voa  Fbaod*- 
DiLiOBNCB  op  PLAIKTirr, 
1.  As  a  general  role,  section  2d31  of  the  Oode, 
which  provides  that,  if  the  defendant  ''has  been 
goilty  of  a  fraud  by  which  the  plaintiff  has  been 
debarred  or  deterred  from  his  action,  the  period 
of  limitation  shall  run  only  from  the  time  of  the 
discovery  of  the  fraud,"  does  not  apply,  unless 
the  plaintiff  has  exercised  at  least  ordinary  dili- 
gence to  discover  the  fraud;  but  failure  to  em- 
ploy the  necessary  means  to  discover  socb  fraud 
may  be  excused,  when  the  plaintiff  has  been 
lulled  into  a  sense  of  securl^  by  reason  of  a 
relation  of  trust  and  confidence  between  him- 
lelf  and  the  defendant,  rendering  it  the  duty  of 
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the  lat^r  to  dladofle  the  trath.  and  when  it  also 
apt)ears  that,  becaase  of  this  confidence,  the 
plaintiff  was  actnallj  deterred  from  sooner  d^ 
eovering  the  fraud,  or  eren  suspecting  that  any 
tx&ud  had  been  perpetrated  iqpoD  him. 

2.  In  Tiew  of  the  allegations  of  the  plaintifiTs 
declaration,  It  was  error  to  dismiss  the  same  np- 
on  a  demurrer  based  on  the  gronnd  that  the 
plaintiffs  caoae  of  action  was  barred  by  the 
statute  of  limitations. 

(Syllabus  by  the  Court) . 

Error  from  superior  court,  Carroll  county; 
a  W.  Harris,  Judge. 

'  Action  by  B.  Q.  Klridey  against  B.  A.  Sharp 
to  recover  damagea  for  a  deficiency  In  the 
quantity  of  land  sold  plaintiff  by  defendant. 
From  a  judgment  for  defendant,  plaintiff 
brings  error.    Reversed. 

The  following  is  the  official  report: 
To  the  petition  of  Mrs.  Kirkley  a«aUi8t 
Sharp,  the  defendant  demurred  orally^  on  the 
ground  that,  from  the  allegations  of  the  peti- 
tion, the  cause  of  action  appeared  to  have 
arisen  more  than  four  years  prior  to  the  filing 
of  the  declaration.  The  declaration  waa 
amended,  but  the  demurrer  was  suatained,  to 
which  ruling  plaintiff  excepted,  upon  the 
ground  that,  according  to  the  allegation  of  the 
petition,  the  suit  was  brought  within  four 
years  from  plaintifTs  discovery  of  the  facts; 
and  the  plaintiff  was  debarred  and  deterred 
from  yn^^ying  earlier  discoyeries  by  the  fraud 
of  defendant*  and  under  the  facts  the  statute 
did  not  begin  to  run  until  plaintiff  discovered 
the  alleged  fraudulent  conduct  The  petition 
alleged:  Defendant  Ib  indebted  to  petitioner 
1210,  with  interest  since  August  1, 1887.  On 
said  day  defendant  executed  to  her  a  warranty 
deed  to  35  acres,  more  or  less,  describing  it, 
for  ^00.  When  she  bought  the  land  and  took 
the  deed,  a  relation  of  trust  and  confidence  ex- 
isted between  her  and  defendant  In  the  life 
of  her  late  husband,  he  and  defendant  were 
friends,  and  after  her  husband's  death  de- 
fendant professed  great  friendship  for  her  in* 
terests,  and  voluntarily  became  her  trusted 
friend  and  adviser,  and  she,  reposing  entire 
confidence  In  his  fidelity  and  honesty,  consult- 
ed him  about  all  business,  and  trusted  him  in 
•all  things.  Fending  said  relations  he  offered 
to  sell  her  the  land,  saying  that  there  were 
35  acres,  which  at  f  15  per  acre  would  be 
worth  $525,  but  that  he  would  give  her  the 
$25  and  take  $500  for  the  land,  assuring  her 
that  he  could  get  and  had  been  offered  more 
than  that  for  it,  and  that  one  man  in  town 
would  give  $700  for  It  Being  a  widow,  with 
little  experience  or  Judgment,  and  trusting  de- 
fendant fully,  she  told  him  that  she  knew  noth- 
ing about  it,  but  would  trust  him  in  the  mat- 
ter. If  he  thought  it  a  good  investment  for 
her,  she  would  trade  entirely  on  his  repre- 
sentations and  Judgment  and  told  him  to  have 
the  deed  drawn  accordingly.  He  executed  the 
deed  in  her  absence,  and  brought  it  to  her. 
With  perfect  confidence  in  him,  she  supposed 
the  deed  was  all  right,  and  in  accordance  with 
hla  representations  and  contract,  and  put  It 
away  without  having  It  examined.    Being  her 


gale  adviser,  she  relied  on  him  both  ^s  to  the 
amount  of  the  land  and.  the  language  of  the 
deed.  She  did  not  Immediately  improve  the 
land,  and  had  no  reason  or  notice  to  suspect 
the  quantity  of  the  bind.  Some  time  after- 
wards defendant  and  W.  W.  Root  located  the 
west  line  between  said  land  and  land  of  Boot 
She  was  not  present  Defendant  came  to  her 
afterwards,  and  told  her  they  had  located 
Boot's  line,  and  found  her  land  two  acres 
short,  there  being  only  33  acres  Instead  of  85, 
and  asked  her  if  $^5  per  acre  for  the  two  acres 
deficiency  would  satisfy  her.  Still  relying  on 
his  fidelity  and  honesty,  and  knowing  nothing 
of  the  quantity  of  the  land  except  what  he  told 
her,  she  accepted  $30  for  the  alleged  deficiency. 
Afterwards,  desiring  to  sell  the  land,  she  went 
to  the  man  who  defendant  had  told  her  would 
give  $700,  and  learned  from  him  that  he 
would  not  give  but  $15  per  acre,  and  he  had 
never  offered  but  that  price  for  It  to  defend- 
ant In  attempting  to  negotiate  a  sale  of  the 
land,  her  attention  was  by  others  called  to 
the  quantity  of  the  land,  and  by  survey  then 
made  it  was  found  that  the  tract  contained  but 
19  acres.  She  immediately  notified  defend- 
ant, and  demanded  that  he  repay  the  price  of 
the  deficiency,  or  lay  off  enough  of  his  own 
similar  land,  lying  broadside  on  an  adjoining 
lot,  to  make  up  the  S3  acres.  He  refused  to 
do  either,  and  hence  she  is  forced  to  bring  thld 
suit  for  the  recovery  of  the  purchase  price  of 
the  difference  between  19  real,  and  33  alleged, 
acres  of  land,  at  $15  an  acre,  with  Interest 
In  addition  to  the  facts  alleged,  she  alleges 
that  the  deficiency  is  so  gross  as  to  justify  the 
suspicion  of  willful  deception  or  mistake 
amounting  to  fraud,  and  defendant  should 
refund  the  price  of  the  deficiency.  In  this 
matter  defendant  has  acted  in  bad  faith, 
and  been  stubbornly  litigious,  and  has  caus- 
ed her  unnecessary  trouble  and  expense, 
to  wit  $50  lawyer's  fees,  and  whatever  her 
other  costs  of  litigation  may  be,  when  he 
had  full  information  and  opportunity  and 
importunity  to  settle  without  suit  And  she 
prayed  that  she  might  recover  expenses  of 
litigation.  The  suit  was  brought  to  the 
October  term,  1891,  of  Carroll  supericMr 
court  By  amendment  she  alleged  that  the 
statement  made  by  Sharp  and  the  payment 
for  the  two  acres  occurred  within  the  last  four 
years  before  the  filing  of  this  suit  and  that 
by  the  conduct  and  statement  of  Sharp,  as  set 
out  in  the  original  declaration,  she  was  k^ 
in  ignorance  and  prevented  from  discovering 
the  mistake  until  within  four  years  preceding 
the  filing  of  the  suit;  that  all  of  the  conduct  and 
sayings  of  Sharp,  after  the  execution  of  the 
deed,  occurred  within  four  years  prior  to  the 
filing  of  the  suit;  that  the  c<mtlnued  relations 
of  trust  and  confidence  between  them,  and  all 
of  said  statements  and  conduct  of  Sharp,  were 
used  to  continue  to  defraud  her  and  w^e  so 
intended,  and  deterred  and  prevented  her  from 
discoverUig  the  fitcts  and  bringing  her  action. 
The  discovery  of  the  fraud  tras  within  four 
years  befQre  this  suit,  and  its  earlier  discovery 
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was  prerented  by  defendant's  frandt  aa  aet 
out  In  tbe  original  declaration. 

Adamson  &  Jackson,  for  plaintiff  In  oror. 
S.  B.  Grow  and  W.  F.  Brown,  for  defendant  In 
error. 

LUMPKIN,  J.  This  was  an  action  bf  Mrs. 
Klrkl^  against  Sharp.  The  substance  of  her 
declaration,  and  of  an  amendment  to  the  same, 
are  stated  by  the  reporter.  The  trial  Judge, 
upon  an  oral  demurrer  made  by  the  defendant, 
dismissed  the  case,  on  the  ground  that  Uie  dec- 
laration showed  upon  Its  face  that  the  plaln- 
tUTs  cause  of  action,  not  having  been  brought 
within  four  years  from  the  time  the  right  ac- 
crued, was  barred  by  the  statute  of  limitations. 
The  case  is  not  entirely  free  fr(Hn  difficulty, 
but,  after  some  reflection,  we  have  concluded 
that  the  better  holding  Is  that,  under  the  facts 
alleged,  the  plaintiff  was  not  baned.  As  a 
general  nfle,  fraud,  until  discovered,  prevents 
the  statutory  bar  from  attaching;  but  It  Is  now 
well  settied  in  this  state  that  there  must  be 
reasonable  diligence  to  detect  the  fraud.  Mar- 
ler  ▼.  Simmons,  81  Ga.  613,  8  S.  B.  190,  and 
cases  dted.  It  seems,  however,  that  the  rule 
just  stated  is  subject  to  some  degree  of  modifi- 
cation or  relaxation  In  cases  where  the  plain- 
tiff has  been  lulled  into  a  sense  of  security  by 
reason  of  a  relation  of  trust  and  confidence  be- 
tween himself  and  the  defendant,  rendering  it 
the  moral  duty  of  the  latter  to  disclose  the 
truth,  and  where,  because  of  this  confidence^ 
the  plaintiff  has  been  actually  deterred  from 
sooner  discovering  the  fraud,  or  even  suspect* 
Ing  Its  perpetration.  In  such  cases,  the  fail- 
ure to  employ  the  necessary  means  to  discover 
the  fraud  is  sometimes  held  to  be  excusable. 
In  tiie  case  of  Glbbs  ▼.  Guild  (1882)  9  Q.  B. 
01v.  59,  It  was  held  that,  hi  an  action  to  re- 
cover, by  way  of  damages,  money  lost  by  the 
fraudulent  representations  of  the  defendant,  it 
was  a  good  reply  to  a  defense  of  the  statute  of 
limitations  that  tlie  existence  of  the  defendant's 
fraud  was  fraudulentiy  concealed  by  him  fbr 
more  than  six  yeara  before  the  action  was 
brought,  and  that  consequently  tbe  plaintiff  did 
not  discover,  and  had  no  reasonable  means  for 
discovering,  the  fraud  within  the  six  years. 
Among  the  cases  relied  on  in  support  of  the 
judgment  of  Field,  J.,  which  was  affirmed  by 
the  court  of  appeal,  was  that  of  Bree  v.  Hol- 
bech,  2  Doug.  665,  in  which  we  find  certain 
dicta  of  Lord  Mansfield  in  accord  with  the  con- 
clusion announced.  In  13  Am.  &  Eng.  Enc. 
Law,  727,  728,  it  is  stated  that  *in  equity  a 
fraudulent  concealment  of  a  cause  of  action  on 
the  part  of  the  defendant  may  keep  the  stat- 
ute from  running.  It  is  held  that  the  defend- 
ant forfeits  his  right  to  set  up  the  statute  of 
limitations  where  he  has  concealed  his  own 
fraud  during  the  term  of  the  statute,  and  that, 
having  himself,  by  fraud,  made  the  statute  run 
In  his  own  favor,  he  cannot  take  advantage  of 
it"  The  text  then  proceeds  to  lay  down  that 
It  has  been  held  that  the  term  set  by  the  stat- 
ute d  Umltationa  is  absolute  as  to  cases  aris- 


ing at  common  law,  and  that  in  such  cases  the 
operation  of  the  statute  cannot  be  delayed,  exp 
G^pt  by  express  statutory  provisions.  Atteift- 
tion,  in  this  connection.  Is  called  to  the  fact 
that  in  Georgia,  evidentiy  referring  to  the  act 
of  March  6,  1856  (Acts  1855-56,  p.  236;  Codfl^ 
I  2931),  and  some  other  states,  sudi  provisions 
are  hicorporated  hi  the  statutes;  and  it  Is  fur* 
ther  said  that,  *'even  In  their  absence,  there  la 
a  general  tendency  to  hold  that,  since  the  stat- 
utes of  limitations  are  designed  to  suppress 
fraud,  they  should  not  be  so  construed  aa  to 
encourage  fraud,  if  they  admit  of  any  oth^ 
reasonable  interpretation."  It  is  also  remark- 
ed (13  Am.  &  Eng.  Enc.  Law,  p.  729)  that  'it ' 
is  well  to  remember  that  the  fraud  In  question 
is  not  that  which  gives,  but  that  which  con- 
ceals, a  cause  of  action,"— citing  the  case  of 
Gibbs  V.  Guild,  supra,  which.  It  Is  said,  re> 
views  all  the  English  authorities,  and  holds 
that,  even  since  the  judicature  act  of  1878,  "by 
which  common  law  and  equity.  In  a  certain 
sense,  were  both  abolished,"  a  fraudulent  con- 
cealm^it  of  a  cause  <rf  action  win  delay  the  op> 
eration  of  the  statute. 

The  question  now  under  consideration  was 
also  touched  upon  by  Judge  Lumpkin  In  the 
case  of  (3onyen  v.  Kenan,  4  (3a.  808.  On  page 
815,  be  ref era  to  the  case  of  Bree  ▼.  Holbech, 
cited  above.  In  Maryland,  the  statute  provides 
that  usual  and  oidlnary  dfligence  must  be  used 
to  discover  the  fraud;  and  under  this  statute 
It  was  held,  in  Wear  ▼.  Skinner,  46  Md.  257, 
that  concealment  of  the  original  fraud  was 
enough,  without  the  perpetration  of  another 
and  independent  fraud,  to  excuse  the  adverse 
party  for  remaining  In  Ignorance.  See,  also,  2 
Wood,  Ltan.  Act  701-712,  and  cases  dted  In 
note  2  on  the  latter  page,  an  of  which  are  more 
or  less  in  point,  among  them  behig  the  case  of 
Wear  v.  Skinner,  supra,  and  also  that  of  Vlgus 
▼.  O'Bannon,  118  IlL  334^  8  N.  B.  778.  From 
the  opinion  of  Magruder,  J.,  we  take  the  fol- 
lowing pertinent  extract,  to  be  found  on  page 
846  of  the  report  last  cited  (page  782,  8  N.  B.): 
"The  rule  that.  In  cases  of  fraud,  the  statute  of 
limitations  begins  to  run  only  from  the  time 
of  the  dlscoveiy  of  the  fraud,  win  not  apply 
where  the  party  affected  by  the  fraud  misht,* 
with  ordinary  diligence,  have  discovered  it 
But  the  failure  to  use  such  diligence  may  be 
excused  where  there  exists  some  relation  of 
trust  and  confidence,  as  principal  and  agent 
client  and  attorney,  cestui  que  trust  and  trus- 
tee, between  the  party  committing  the  fraud 
and  the  party  who  is  affected  by  It  rendering 
It  the  duty  of  the  former  to  disclose  to  the  lat- 
ter the  true  state  of  the  transaction,  and  where 
It  appears  that  It  was  through  confidence  In 
the  acts  of  the  party  who  committed  the  fraud 
that  the  other  was  prevented  from  discovering 
It"  In  Norris  v.  Haggin,  136  U.  &  886,  10 
Sup.  Ct  9i2,  It  was  held  that  the  plaintifC  was 
guUty  of  laches  In  fiilllng  sooner  to  discover 
the  aneged  fraud  from  the  consequences  of 
which  he  songht  relief;  but  Mr.  Justice  Miner 
seems  to  recognise  the  principle  for  which  we 
are  contending,  as  will  appear  from  a  dktoHi 
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on  pace  992,  136  TJ.  8.,  and  page  945, 10  Bap. 
Ct,  In  the  fdlowlng  language:  'It  is  a  part 
of  thlB  general  doctrine  tbat,  to  avoid  tbe  lapse 
of  time  or  statute  of  Umltation,  the  fraud  most 
have  been  one  which  was  concealed  from  the 
plaintiff  hy  the  defendant,  or  which  was  of 
snch  a  character  as  necessarOy  implied  con- 
cealment" On  the  whole,  therefore,  we  coo- 
dnde  that  the  court  erred  in  dismissing  the 
plaintiff's  action.  In  yiew  of  the  allegations 
contained  in  the  declaration,  it  was  not,  in  our 
opbilon,  tarred  by  the  statute  of  limitations. 
Judgment  reversed. 

ATKINSON,  J.,  proYidentiaUy  absent,  and 
not  pTfislding; 

(98  Qa.  «6) 

QBOBOIA  BAILBOAD  ft  BANKING  CO. 
r.BIOHMOND.  - 

(Supreme  Court  of  Georgia.  May  28,  1896.) 
Bailroad  Compa nibs—Liability  tor  Assault  bt 
SBsyi.irT— JusTi^i  cation— Inbtruotiohs 
— Pabsbkobrs—Wbo  Arb. 
t.  If  one  who  had  purchased  a  railroad  tide* 
et,  intending  to  take  a  train  about  to  arrive,  but 
who  failed  to  do  bo  because  he  did  not  succeed 
in  getting  his  baggage  checked  in  time  to  be 
placed  on  that  train,  left  tfie  premises  of  the 
railroad  company,  and  registered  at  an  hotel, 
intending  to  take  a  train  to  biB  destination  the 
next  morning,  and  afterwards,  on  the  day  he 
purchased  the  ticket,  returned  to  the  station  to 
make  inquiries  about,  or  arrange  for  the  storage 
or  checking  of,  his  baggage,  he  was  not  at  that 
time  a  ''passenger,"  but  neyertheless  had  the 
right  to  go  to  the  station  for  the  purpose  stated, 
and,  if  he  conducted  himself  properly,  was  en- 
titled to  rcBpectful  treatment  from,  and  im- 
munity from  an  unlawful  assault  hj,  the  agent 
while  engaged  in  transacting  with  him  the  busi- 
ness mentioned;  and  such  an  assault  would, 
under  such  drcumstanees,  give  a  right  ^of  a^ 
tion  against  the  company. 

2.  If,  however,  the  real  purpose  in  returning 
to  the  station  was  not  to  look  after  or  arrange 
for  the  checking  of  baggage,  or  to  attend  to  oth- 
er legitimate  business  with  the  agent,  but  mere- 
ly to  upbraid  him  for  a  real  or  supposed  breach 
of  du^  ocpurrlng  at  an  earlier  hour  of  the  day, 
and  a  difficulty  thereupon  ensued,  the  two  met 
as  ordinary  citisens,  and  the  railroad  company 
had  no  concern  in  what  passed  between  them. 

3.  Where,  on  the  trial  of  an  action  against  a 
railroad  company  for  an  alleged  assault  and 
battery  by  its  station  agent  upon  the  plaintiff, 
one  of  the  defenses  was  that  the  plaintiff  had. 
without  sufficient  provocation,  used  to  the  agent 
opprobrious  and  insulting  language,  accompa- 
nied witli  sneers  and  contemptuous  gestures, 
and  there  was  evidence  to  support  this  defense, 
it  was  error  to  charge,  without  qualification: 
^Sneers,  looks,  or  contemptuous  gestures  will 
not  justify  an  assault  by  an  aeent  of  a  railroad 
company  upon  one  who  has  a  ticket,  and  has  be- 
come entitled,  under  the  contract,  to  courteous 
treatment  until  the  contract  was  fully  carried 
out  by  the  railroad  company  or  its  agents."  A 
similar  charge  was  held  not  to  be  erroneous  in 
Bailway  Co.  v.  Fleetwood,  15  S.  B.  778,  90  Ga. 
28;  but  in  that  case  the  plaintiff  below  was  a 
paBsenger  actually  riding  upon  the  defendant's 
train,  and  entitled  to  protection  at  the  hands  of 
the  conductor  who  assaulted  him,  and  the  facts 
were,  in  other  respects,  wholly  different  from 
tliose  of  the  present  case. 

(Syllabus  by  the  Court) 

Bnor  from  superior  court,  Morgan  county; 
H.  T.  Lewis,  Judge  pro  bac« 


Action  by  John  F.  Bidunond  acalnst  the 
Oeorgia  Railroad  Sc  Baiiking  Company  to  re- 
cofver  damages  for  an  assaolt  and  battery. 
From  a  judgment  for  plaintiff,  defendaint 
Mngs  error.   Rerersed. 

The  following  is  the  official  report: 
Richmond  sued  the  railroad  company,  al- 
leging: On  April  IS,  1892,  petitioner  pur- 
chased from  defendant,  through  its  agent. 
Guest,  at  its  depot  In  Madison,  a  ticket  (pay- 
ing the  full  charges  therefor)  for  his  passage 
over  its  line  of  railway  from  Madison  to 
Augusta;  thereby  becoming  a  passenger  of 
defendant,  and  entitled  to  its  care  and  protec- 
tion. At  the  time  of  the  purchase  of  the 
ticket,  petitioner  requested  said  agent  to 
check  petitioner's  baggage  for  the  train  then 
next  going  to  Augusta,  upon  which  train  pe- 
titioner intended  himself  to  embark,  and 
which  was  then  in  a  very  few  minutes  due  at 
Madison,  which  Just  and  reasonable  request 
the  agent  refused;  thereby  compelling  peti- 
tioner to  miss  the  train,  and  lie  over  several 
hours  in  Madison,  or  go  on  to  Augusta  with- 
out his  baggage,  which  he  was  unwilling  to 
do,  and  did  not  do.  After  the  train  had  pass- 
ed, desiring  to  avoid  any  future  trouble  and 
delay,  he  again  requested  the  agent  to  check 
his  baggage  for  the  next  morning's  train  (that 
being  the  next  day  train  going  to  Augusta), 
stating  to  the  agent  that  he  had  been  badly 
treated  about  his  baggage,  and  would  not  soon 
forget  it,  or  words  to  that  effect,  when  said 
agent,  without  provocation  and  without  notice 
or  warning,  made  a  malicious  and  ylolent  as- 
sault upon  petitioner  In  the  depot  building. 
Said  agent,  with  two  small  dogs  Joining  him 
in  the  assault,  threw  petitioner  violently  to 
the  floor,  breaking  his  left  collar  bone,  there- 
by inflicting  a  permanent  and  serious  injury 
upon  hbn,  and  struck,  kicked,  wounded,  and 
cruelly  beat  and  maltreated  petitioner,  etc 
AU  of  which  was  done  while  petitioner  was  a 
passenger  of  defendant,  holding  its  ticket, 
and  entitled  to  its  protection,  and  done  by 
said  agent  while  he  was  in  the  prosecution  of 
the  business  of  defendant,  and  acting  with- 
in the  scope  of  his  authority.  There  was  a 
verdict  for  plaintiff  for  $365,  and,  defendant's 
motion  tor  a  new  trial  being  overruled,  it  ex- 
cepted. The  motion  was  upon  the  general 
grounds  that  the  verdict  was  contrary  to  law, 
evidence,  etc.  Also,  because  it  was  contcaiy 
to  certain  specified  portions  of  the  charge. 
Further,  because  the  court  erred  in  charging: 
"If,  therefore,  in  this  case,  you  believe  from 
the  testimony  that  the  agent  of  the  railroad 
company,  Mr.  Guest,  committed  an  unlawful 
assault  and  battery  upon  plaintiff  while  in 
the  depot,  while  plaintiff  was  then  transact- 
ing business  with  the  agent  pertaining  to  his 
agency,  then  the  defendant  would  be  liable 
for  such  wrongful  act"  Alleged  to  be  enof 
because  the  evidence  did  not  reasonably  sus- 
tain the  hypothesis  which  the  court  submitted 
to  the  Jury.  Brror  in  charging:  ''Sneera, 
looks,  or  contemptuous  gestures  will  not  Jtw- 
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tVty  an  assault  by  an  iigent  ot  a  railroad  com- 
pany upon  one  wbo  baa  a  ticket,  and  has  be- 
come entitled,  under  a  contract,  to  courteous 
treatment  until  tbe  contract  was  fully  car- 
ried out  by  tbe  railroad  company  and  its 
agents."  Alleged  to  be  error  because'  It  in- 
structed the  jury,  as  a  matter  of  law,  that 
sneers,  etc.,  would  not  Justify  an  assault, 
whereas  this  question  should  have  been  left 
to  the  Jury.  Furthei;,  the  agent's  conduct 
must  be  courteous,  whatever  might  be  the 
conduct  of  the  passenger.  Further,  because  It 
neutralized  the  instructions  favorable  to  de-. 
fendant,  set  out  below,  and  in  that  part  of 
the  charge  in  which  the  court  read  to  the 
jury  section  4694  of  the  Code  as  the  law  ap- 
plicable to  the  case.  Said  Instructions  favor- 
able to  defendant  (to  which  it  was  alleged, 
also,  the  verdict  was  contrary)  were  as  fol- 
lows: 'The  relation  of  carrier  and  passenger 
does  not,  on  the  one  hand,  give  the  passenger 
any  license  which  he  would  not  have  If  he 
were  not  a  passenger.  Nor  does  it,  on  the 
other  hand,  deprive  the  agent  of  the  carrier 
of  the  right  he  would  have,  as  a  man,  to«  re- 
sent and  repel  abuse.  If  the  injuries  in- 
flicted by  Mr.  Guest  upon  the  plaintiff  were 
inflicted  under  circumstances  which  would 
have  justified  him  as  a  man,  and  if  no  dam- 
ages could  be  recovered  in  a  suit  against  him« 
then  the  railroad  company  Is  not  liable." 

Jos.  B.  &  Bryan  Gumming  and  J.  A.  Bil* 
lups,  for  plaintiff  in  error.  Foater  &  Butler, 
for  defendant  In  error. 

LUMPKIN,  J.  Tbe  facts  are  stated  by  the 
reporter. 

1,  2.  We  do  not  think  Richmond  was  a 
'passenger"  when  he  returned  to  the  railroad 
station  the  last  time  on  the  day  he  claims  to 
have  been  unlawfully  assaulted  and  beaten 
by  the  company's  agent.  He  had  no  purpose 
of  taking  a  train  that  day,  having  decided 
to  resume  his  journey  on  the  following  morn- 
ing. However,  he  undoubtedly  had  the  right 
to  go  to  the  station  for  tbe  purpose  of  look- 
ing after  his  baggage,  and  arranging  to  have 
It  checked  or  safely  stored  until  the  next  day. 
If  he  went  there  to  attend  to  this  business, 
and  conducted  himself  properly,  he  was  en- 
titled to  respectful  treatment  from  the  agent; 
and  If  the  latter,  under  these  circumstances, 
unlawfully  assaulted  and  beat  him,  it  was 
his  right  to  hold  the  company  responsible  in 
damages.  The  law  on  this  subject  is  too  well 
settled  to  require  tbe  citation  of  authority. 
It  may,  in  this  connection,  be  proper  to  add, 
however,  that  even  if  Richmond  went  to  the 
station  for  the  lawful  purpose  of  attending  to 
the  business  above  mentioned,  it  was  never- 
theless incumbent  on  him  to  treat  the  agent 
with  the  same  respect  due  to  him  by  the 
agent.  Therefore,  If,  Instead  of  so  doing,  he, 
without  provocation,  used  insulting  or  oppro- 
brious language  to  the  agent,  which  naturally 
enough  resulted  in  a  difficulty,  the  company 
ahould  not  be  held   responsible.    In   other 


words,  if  Richmond,  by  his  own  improper  be- 
havior, unfitted  the  agent  from  exercising  the 
care  and  prudence  which  were  essential  to  his 
performing  In  a  proper  manner  his  duty  to 
the  company  and  to  the  plaintiff,  the  latter 
should  not  complain.  The  case  would  then 
stand  somewhat  like  that  of  Feavy  v.  Rail- 
road Co.,  81  Ga.  485,  8  S.  E.  70,  in  which 
Judge  Bleckley  remarked  that  "the  plaintiff 
(^polled  the  instrument,  and  then  sued  the 
manager  because  the  performer  did  not  make 
good  music.  It  was  the  plaintiff's  fault  that 
the  [company's  servant]  was  out  of  tune." 
If,  however,  the  truth  be  that  Richmond  went 
to  the  station,  not  really  for  the  purpose  of 
transacting  any  legitimate  business  with  tbe 
agent,  but  simply  to  upbraid  or  reproach  him 
because  of  a  real  or  supposed  grievance  oc- 
cuiriog  at  an  earlier  hour  of  the  day,  and  a 
difficulty  then  arose  between  these  men.  It 
was  one  in  which  the,  company  had  no  con- 
cern whatever,  and  should  be  treated  as  any 
other  fight  occurring  between  ordinary  citi- 
zens. In  connection  with  what  is  said  above^ 
see  the  ophilon  of  Atkinson,  J.,  in  the  case^  of 
Railway  CJo.  v.  Christian,  97  Ga.  — ^,26  8. 
B.  4tL 

3.  The  court  charged  the  jury  as  stated  in 
the  third  headnote.  We  do  not  think  this  In- 
struction was  adapted  to  the  facts  and  cir- 
cumstances of  this  particular  case.  It  is  true 
that  in  the  case  of  Railway  Go.  v.  Fleetwood, 
00  Ga.  23,  15  8.  B.  778,  a  similar  charge  was 
held  not  to  be  erroneous.  But  that  was  a 
totally  different  case  upon  its  facts.  It  thei« 
dlstincfly  appeared  that  the  plaintiff  was  a 
passenger  riding  upon  the  defendant's  train, 
and  accordingly  was  entitled  to  protection  at 
the  hands  of  the  conductor  who  assaulted  him. 
The  charge  in  question  was  perhaps  appro- 
priate with  reference  to  the  facts  of  that 
particular  case,  but  should  not  be  taken  aa 
expressing  a  general  principle  appllt»ble 
alike  to  all  cases  of  a  somewhat  similar  na- 
ture.  Judgment  reversed. 

ATKINSON,  J.,  provldentUUly  absent,  and 
not  presiding. 


(98  G«.  492) 


JONES  V.  HOUGH. 


(Supreme  Court  of  Georgia.     May  23,  1896.) 

WITNB83B8  —  COMPBTENCT  ~  TbaNSACTIONS    WITH 
DbCBDKXT— EVIDBNCJB. 

1.  Upon  the  trial  of  a  proceeding  instituted 
against  a  husband  and  wife  by  the  executrix  of 
a  deceased  mortgagee  to  foreclose  a  mortgage 
executed  by  the  defendants  to  secure  th^  joint 
and  seTcral  promissory  note,  dated  January  22, 
1885,  and  payable  to  the  deceased,  the  wife  was 
not  a  competent  witness  to  testify  in  her  own 
behalf  that  the  note  and  mortgage  were  given 
for  the  husband's  debt,  and  that  she  signed 
these  instruments  as  surety  for  him. 

2.  It  appearing  from  an  inspection  of  certain 
books  of  account  kept  by  the  deceased  in  his 
own  handwriting,  and  coyering  a  considei^ble 
period  of  time  prior  to  the  date  of  the  note,  that 
they  contained  no  charges  against  the  wife*  but 
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did  eontain  an  aeconnt  made  out  against  the 
hnalNind  alone,  npon  which  was  an  entrj  in 
these  words,  "Jan.  22,  1885,  rec'd  payment  by 
note,*'  these  bopks,  and  an  account  made  ont 
apon  a  separate  piece  of  paper  against  the  hus- 
band by  the  deceased,  upon  which  was  a  receipt 
in  the  foUowinjr  words,  "Rec'd  payment  by 
note,  Jan.  22,  1885,"  signed  by  the  deceased, 
were  admissible  in  evidence  in  behalf  of  the 
wife;  they  being  offered  to  show  that  the  note 
was  the  debt  of  the  husband  alone,  and  it  aih 
pearing  that  the  principal  of  the  note  was  ex- 
actly the  same  as  to  amount  as  would  be  due 
npon  the  account  after  computing  interest 
thereon  to  the  date  of  the  note. 

8.  Whether  or  not  the  evidence  thus  offered 
was  suiDcient  to  establish  the  wife's  defense, 
was  a  question  for  the  jury;  and  the  court  err- 
ed in  rejecting  this  evidence^  and  in  directing  a 
verdict  for  the  plaintiff. 

(Syllabus  by  the  OoarC) 

Error  from  superior  court,  Morgan  eoiuty; 
Jdim  0.  Hart,  Judge. 

Action  by  M.  F.  Houi^  adminlstratriz* 
against  Rachel  Jonea  and  another.  From  a 
judgment  for  'plaintiff,  defendant  Jones 
bringB  error.   Revenied. 

Calvin  George,  for  plaintiff  In  error.  Fos- 
ter &  Butler,  for  defendant  in  error. 

LUMPE:iN,  J.  !•  The  v^e  was  Incompe- 
tent to  testify  that  the  note  and  nrortgage 
were  given  for  the  husband's  debt,  and  that 
she  signed  the  same  only  as  surety  for  him, 
for  the  reason  that  she  was  a  party  to  the 
action,  Interested  In  Its  result,  and  the  testi- 
mony In  question  necessarily  related  to  a 
transaction  between  herself  and  the  deceased 
mortgagee.  In  view  of  the  provisions  of  the 
evidence  act  of  1889,  the  trial  Judge  properly 
refused  to  allow  her  to  testUy  aa  to  the  mat- 
ters mentioned. 

'2,  3.  The  defense  set  up  l^  the  wife  being 
as  above  indicated,  the  books  of  the  deceased, 
and  the  account  referred  to  In  the  second 
headnote,  ought  to  have  been  admitted  in 
evidence.  They  certainly  contained  evidence 
tending  to  support  the  wife's  theory  that  the 
note  was  given  for  the  debt  of  the  husband 
alone. 

As  the  case  Is  to  be  tried  again,  we  will 
not  now  express  any  opinion  as  to  whether  or 
not  this  evidence  was  sufficient  to  establish 
the  Ulc%  sought  to  be  proved  by  it,  but  it  cer- 
tainly ought  to  have  been  passed  upon  by 
the  Jury.  Judgment  reversed. 

^    ATEINSON,  J.,  providentially  absent,  and 
not  presiding. 


OS  Ga.  GOS) 

MIIiLBDGByiLLB  BANKING  00.  et  aL  t. 
HelNTTBB  ALLIANOB  STORE  et  at 

(Supreme  Oourt  of  Georgia.     May  23,  1896.) 

COBFORATIONa—pRBrBRBNCB  OF  DeBTS—VaLIDITT. 

Under  the  law  announced  by  this  court  in 
the  case  of  Weihl,  Probasco  &  Go.  v.  Atlanta 
Fomiture  ManuTg  Ckx,  15  S.  B.  282,  89  Ga. 
297.  and  In  view  of  the  evidence,  the  court  erred 
in  directing  the  Jury  to  return  a  verdict  finding 
the  mortgages  of  the  plaintiffs  in  error  void. 
This  case  is  distinguishable  from  that  of  Lowry 


Banking  Co.  v.  Bmplie  liimiber  Go.,  17  8.  HL 
968,  91  Ga.  624. 
(Syllabos  by  the  Court) 

Brror  from  superior  court,  Wilkinson  eoun- 
ty;  John  C.  Hart,  Judge. 

Petition  by  certain  creditors  of  theMcIntyre 
Alliance  Store,  a  corporation,  against  said 
corporation  and  other  of  its  creditors,  for  In- 
junction and  the  appointment  of  a  receiver, 
and  the  setting  aside  of  certain  mortgages 
glren  by  the  corporation  to  certain  of  the  de- 
fendant creditors.  From  a  Judgment  setting 
aside  the  mortgages,  defendants .  the  MIU- 
edgevllle  Banking  Company  and  8.  Waxel- 
baum  &  Sons  bring  error.   Beversed. 

D.  B.  Sanford,  Boberts  ft  Pottle,  and  F. 
Chambers,  for  plaintiffs  In  error.  J.  W.  Llnd- 
sey  and  Dessau  &  Hodges,  for  defendants  in 
error. 

LUMPKIN,  J.  Certain  creditors  of  the 
Mclnlyre  Alliance  Store,  a  mercantile  cor- 
poration, brought  against  it  an  equitable  pe- 
tition for  Injunction  and  the  appointment  ci 
a  receiver,  to  which  the  directors  of  the  cor- 
poration, and  several  preferred  creditors,  in 
whose  tSLYOT  tnortgeLges  had  been  executed, 
were  atoo  made  4;>artles  defendant  The  pe- 
tition attacked  these  mortgages  upon  two 
grounds:  (1)  Because  given  by  the  presi- 
dent without  authority  legally  conferred  up- 
on him  by  the  board  of  directors  or  stock- 
holders of  the  corporation;  and  (2)  because 
the  execution  and  dellyery  of  the  same  were 
unjust  and  fraudulent  acts  of  discrimination 
against  petitioners.  Intended  to  hinder,  de- 
lay, and  defraud  them  in  the  collection  of 
their  legal  and  Just  dalms  against  l^e  de- 
fendant corporation,  which  was  insolrent 
The  court  directed  a  verdict  finding  the  mort- 
gages void.  To  this  the  MlUedgevllle  Bank- 
ing Company  and  S.  Waxelbaum  &  Sons, 
mortgagees,  excepted.  The  record  shows  that 
the  mortgages  given  to  these  parties  were 
duly  authorized  by  a  quorum  of  the  directors 
at  a  lawful  meeting,  and  that  they  were  giv- 
en to  secure  bona  fide  debts  of  the  corpora- 
tion. So  it  seems  clear  that  the  plaintiffs 
entirely  failed  to  sustaLi  the  first  of  the  two 
above-stated  grounda  It  Is  therefore  evident 
that  the  trial  Judge'  based  his  direction  to  the 
Jury  upon  the  second  ground  of  attack  nmde 
upon  these  mortgagee,  vis.  that  the  execution 
and  dellvefy  of  the  same  constituted  an  Il- 
legal and  unjust  discrimination  against  peti- 
tioners, though  the  record  fklls  to  disclose  the 
precise  theory  upon. which  the  Judge's  conclu- 
sion was  reached.  The  evidence  shows  that, 
prior  to  the  execution  of  the  mortgage  in 
favor  of  the  banking  company,  it  had  ac- 
cepted certain  promissory  notes  of  the  corpo- 
ration, which  were  Indorsed  by  eertaln  of  its 
directors.  The  original  Indebtedness  to  Wax- 
elbaum A  Sons  was  about  f  2,800,  and  at  their 
request  some  of  the  directors  executed  their 
Joint  promissory  note  for  the  sum  of  $8,000, 
and  delivered  the  same  to  Waxelbaum  it 
Sons,  to  be  held  as  cdbiteral  security  for  the 
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payment  of  their  demand  acalnst  the  corpo- 
ration. Subsequently  they  were  given  a 
mortgage  for  ^851.78,  to  secure  a  note  con- 
temporaneously executed  for  that  amount, 
which  represented  the  balance  due  upon  the 
original  indebtedness,  but  whether  or  not 
Waxelbaum  &  Sons  surrendered  the  $3,000 
note  held  by  them  as  collateral  security  does 
not  appear.  In  the  light  of  the  briefs  sub- 
mitted by  counsel,  we  presume  that  the  trial 
judge  rested  his  decision  upon  the  ground 
that  the  directors  of  the  defendant  had  no 
power  or  authority  to  execute  the  mortgages 
in  question,  because  the  giving  (tf  them  nec- 
essarily resulted  in  the  directors  deriving  an 
incidental  benefit  thereunder;  their  effect  be- 
ing to  relieve  the  directors,  to  a  greater  or 
less  extent,  of  the  Individual  liability  Incurred 
by  them.  Such,  indeed,  is  the  only  theory, 
so  far  as  we  have  been  able  to  discover,  upon 
which  these  mortgages  could  be  attadLed  as 
void.  We  shall  therefore  deal  with  the  case 
upon  the  assumption  that  this  was  the  ques- 
tion passed  upon  by  the  court  below. 

As  to  the  mortgage  given  to  the  Mllledge- 
ville  Banking  Company,  we  have  no  diffi- 
culty in  reaching  the  conclusion  that  it  can- 
not properly  be  held  inoperative  because  of 
the  fact  that  it  was  given  to  secure  the  pay- 
ment of  notes  which  had  previously  been 
indorsed  by  directors  of  the  corporation. 
This  precise  question  arose  in  the  case  of 
Weihl,  Probasco  &  CJo.  v.  Atlanta  Furniture 
Manuf 'g  Oo.,  88  Ga.  297,  15  S.  E.  282,  where- 
in this  court  held:  "A  creditor  of  a  corpora- 
tion, by  promissory  pote  on  which  some  of 
the  stockholders  or  directors  are  indorsers, 
may,  as  further  security  for  the  debt,  take 
bona  fide  from  the  corporation  a  mortgage 
upon  some  of  the  corporate  property,  even  if 
the  corporation  be  Insolvent  at  the  time  of  its 
execution..  *  *  •  And  that  the  indorsers 
may  incidentally  be  benefited  by  enforcing 
the  mortgage  constitutes  no  valid  reason  why 
the  mortgagee  should  be  enjoined,  or  why  the 
mortgaged  property  should  be  placed  in  the 
hands  of  a  receiver/'  We  now  confidently 
adhere  to  the  ruling  then  made.  In  Lowry 
Banking  Go.  v.  Empire  Lumber  Oo.,  91  Oa. 
624,  17  S.  E.  968»  it  waa  held  that:  «*0n 
principles  of  general  law,  the  directors  of  an 
insolvent  corporation  cannot,  to  the  prejudice 
of  any  of  its  creditors,  indemnify  by  mort- 
gage upon  Its  assets  one  or  more  of  their 
own  body  against  loss  by  reason  of  his  or 
their  suretyship  for  the  corporation  upon  lia- 
bilities already  incurred;  such  indemnity  not 
being  made  in  the  execution  or  perfcNrmanoe 
of  any  agreement  or  undertaking  entered  into 
at  or  prior  to  the  time  when  the  liabilities 
were  incurred.  Nor  -can  they*  in  a  like  case, 
taidemnify  a  co-surety  of  one  or  more  of  the 
directors,  inasmuch  as  the  indemnity  of  one 
surety  inures  by  operation  of  law  to  the 
benefit  of  the  others."  That  case,  however, 
is  clearly  distinguishable  from  the  case  at 
bar,  and  In  no  wise  conflicts  with  the  decl- 
aktm  rendered  in  the  ease  first  above  cited. 


It  is  a  principle  recognized  in  equity  from 
time  Immemorial,  that  a  trustee  can  derive 
no  personal  benefit  to  himself  from  the  ex- 
ercise of  powers  conferred  upon  him  under 
the  trust;  and,  as  the  directors  of  an  insol- 
vent corporation  hold  its  assets  as  a  trust 
fund  for  the  benefit  of  creditors,  equity  will 
not  allow  such  directors  to  secure  themselves 
from  loss,  to  the  injury  of  the  creditors  whom 
they  represent  in  the  capacity  of  trustees.  In 
the  case  cited  from  91  Ga.  and  17  S.  E.,  it 
plainly  appeared  that  the  action  taken  txy  the 
directors  had  but  a  single  purpose,  via.  to  pro- 
tect and  secure  themselves  at  the  expense  of 
all  other  creditors.  They  were  simply  taking 
care  of  themselves,  having  no  other  object  in 
view,  and  what  they  did  in  se^b^g  to  accom- 
plish tJielr  end  was  directly  antagonistic  to 
the  rights  and  interests  of  creditors  for  whom 
they  were  really  fiduciary  agents.  Leaving 
themselves  out  of  consideratioiii,  these  direct- 
ors might  have  prefixed  one  or  more  credit- 
ors to  other  creditors,  but  they  could  not  pre- 
fer themselves  to  any  creditor.  Had  they 
in  good  faith  been  endeavoring  to  secure  cred- 
itors who  were  asking  to  be  preferred,  It 
would,  as  in  the  present  case,  ,and  in  the  case 
cited  from  89  Qa.  and  15  S.  E.,  have  been  a 
different  matter;  for  where  directorsr  in  be- 
half of  the  corporation,  have  simply  under- 
taken to  prefer  certain  of  its  bona  fide  cred- 
itors, at  their  instance  and  upon  their  de- 
mand, the  case  presented  is  one  in  which  a 
court  of  equity  has  no  power  to  interpose  or 
interfere,  for  the  directors  have  done  no  more 
than  they  were  expressly  authorixed  by  law 
to  do.  Section  1953  of  the  Code  declares  that 
"a  debtor  may  prefer  one  creditor  to  another, 
and  to  that  end  he  may  bona  fide  give  a  lien 
by  mortgage  or  other  legal  means."  A  cor- 
poration has  an  equal  right  with  an  individual 
in  this  regard,  and  when  it  acts  regularly, 
through  its  legally  appointed  agents,  no  court 
has  the  power  to  question  their  authority, 
save  only  when  they  attempt  to  abuse  such 
authority  by  exercising  the  same  unjustly 
and  inequitably,  in  furtherance  of  their  own 
personal  interest  and  gain.  As  ruled  in  the 
case  cited  from  89  Ga.  and  15  S.  E.,  the 
right  of  the  debtor  corporation  to  prefer  a 
creditor,,  and  the  right  of  the  creditor  to  be 
preferred,  cannot  be  lost  simply  because,  as 
a  mere  Incident  to  the  transaction  by  which 
the  preference  is  effected,  the  directory  may  ^ 
themselves  gain  some  benefit  It  is  one  thing 
to  restrain  a  trustee  from  abusing  powers  con- 
ferred upon  him,  by  using  the  same  for  his 
individual  benefit  and  advantage  alone,  and 
quite  another  to  deprive  a  bona  -fide  creditor 
of  the  benefit  of  a  mortgage  wiilch  he  in  entlro 
good  fiUth  accepted,  and  had  a  legal  right  to 
accept,  from  his  debtor.  In  the  latter  case 
the  effect  of  setting  aside  the  mortgage  would 
be  to  deprive  the  preferred  creditor  of  an  ad- 
vantage over  less  diligent  or  less  fortunate 
creditors  which  he  had  honestly  and  legally 
gained,  and  which  the  law  recognised  as  per- 
fectly legitimate  and  Juat   la  the  present 
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case  tt  distlnctltf  appeared  that  both  the  mort* 
gages  In  questloh  were  givoi  at  the  inatance 
and  demand  of  the  mortgagees,  who,  so  ter  as 
appears,  were  justly  entitled  to  the  preference 
they  thus  obtained  over  other  creditors.  It 
cannot  be  contended  toat  the  directors  had 
not  the  legal  power,  in  behalf  -of  the  corpora- 
tion, to  prefer  creditorB,  and  there  is  not  the 
slightest  suggestion  that  they  ftiiled  to  ex- 
ercise this  power  in  a  perfectly  lawf ifl  and 
proper  manner. 

We  think  the  mortgage  in  faror  of  WazeV 
banm  &  Sons  stands  ui)on  as  good  a  footing 
as  does  that  executed  in  favor  of  the  banking 
company.  It  is  tme  that  the  directors,  or 
some  of  them,  had  glvien  to  Waxelbanm  ft 
Sons  a  Joint  promissory  note,  binding  upon 
each  indiridnally,  as  cc^ateral  security  for 
the  payment  of  the  debt  incurred  by  the  coiv 
poration;  but,  if  Waxelbanm  &  Sons  became 
dissatisfied  with  the  security  thus  given  them, 
we  see  no  reason  why  th^  could  not  very 
properly  request  that  their  claim  be  secured 
by  mortgage,  or  why,  upon  getting  the  same, 
they  are  not  entitled  to  hold  it,  and  reap  the 
benefit  to  be  deriyed  firom  it  They  certain- 
ly thereby  gained  no  advantage  over  the  con^ 
plaining  creditors,  other  than  the  law  express- 
ly allows;  and,  having  kept  strictly  within 
the  bounds  of  their  legal  rights  in  securing 
their  preference,  even  a  court  exercising  equi- 
table jurisdiction  has  no  power  to  restrain 
them  from  enforcing  their  mortgage,  or  to 
declare  the  same  inoperative  or  void  in  their 
hands,  as  against  unsecured  creditors.  For 
the  reasons  above  expressed,  we  cannot  con- 
cur in  the  opinion  entertained  by  the  court 
below  with  reference  to  the  validity  of  the 
mortgages  held  by  the  plaintUTb  In  error,  and 
to  this  extent  hold  that  error  was  committed 
in  directing  a  verdict  finding  the  same  void. 
Judgment  reversed. 


MCKWBOV,  J., 
not  presidbig. 


providentially  absent,  and 
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JACKSON  V.  BOLES  et  aL 

(Supreme  Court  of  Georgia.     June  1,  IS&d.) 

PaOOBaDINOB  BkLOW  AFTBR    ApFBAI.  »  JUDOMBST 

— PowBR  TO  Sbt  Asidb— Praoticb. 

1.  Where  an  ordinary  action  upon  an  open 
account  in  a  city  court  against  certain  persons, 
described  as  trustees  of  a  named  church  (there 
being  in  the  declaration  no  description  of  or  ref- 
erence to  any  realty),  resulted  in  a  general  yer- 
diet  for  the  plaintiff,  upon  which  a  judgment 
was  entered  against  ''the  defendants,  as  trustees, 
as  aforesaid."  and  also  against  a  specified  parcel 
of  realty,  and  where,  upon  a  proper  petition, 
filed  in  behalf  of  the  church  by  its  deacons  and 
members,  alleging  that  this  realty  belonged  to 
the  church,  the  judge  of  the  superior  court 
passed  an  order  granting  an  interlocutory  in- 
junction restraining  the  sale  of  such  realty  un- 
der an  execution  based  upon  the  judgment  ren- 
dered by  the  city  court,  and  this  order  was  af- 
firmed by  the  supreme  court,  held  that,  iqion 
the  return  of  the  remittitur  from  this  court, 
there  was  no  error  in  refusing  to  pass  an  order 
In  effect  vacating  the  yerdict  and  ^dgment  ren- 


dered in  the  dty  court,  and  rdastating  ths  oifg- 
iiial  action  for  another  trial  in  that  court 

2*  Nor  was  there  any  error  in  entering  a  juda- 
ment  perpetually  enjoining  the  execution  m 
question  from  proceeding  against  the  realty 
above  mentioned,  there  being  no  issue  of  fact  to 
be  tried,  and  sucn  injunction  being  the  only  law- 
ful and  proper  result  of  the  proceedings,  so  far 
as  related  to  the  sale  of  this  realty. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Action  by  MoUie  Jadcson  against  M.  Miles 
and  others,  trustees  of  the  Shady  Qrove  Bap- 
tist Church,  in  the  city  court  There  was  a 
judgment  for  plaintifiE,  on  which  an  execution 
issued,  which  was  declared  void  on  appeal 
to  the  supreme  court  because  of  the  partial 
invalidity  of  the  judgment;  and  from  an  or- 
der of  the  superior  court,  upon  a  return  of 
the  remittitur,  refusing  to  vacate  the  judg- 
ment and  reinstate  the  original  action  for 
trial  in  the  city  court,  plaintiff  brings  error. 
Afilrmed. 

D.  L.  Parmer  and  Blandford  &  Grimes,  for 
plaintiff  in  error.  Wul  A.  Wimbish  and  J. 
H.  WaaUlM,  fbr  defendants  In  error.    ' 

SIMMONS,  O..  J.  When  this  case  was  here 
before  (94  Qa.  484,  19  S.  B.  708)  it  was  held 
that  the  city  court  had  ''no  power  to  adjudge 
or  decree  that  the  debt  recovered  should  be 
collected  out  of  specific  realty,"  and  that  the 
judge  of  the  superior  court  did  notcrr  in  grant- 
ing a  restraining  older  against  the  plaintiff 
in  execution  and  the  sheriff,  preventing  them 
from  selling  the  realty  levied  upon.  When 
the  remittitur  from  this  court  was  returned 
to  the  superior  court,  counsel  for  the  plaintiff 
in  execution  made  a  motion  to  enter  an  mrder 
to  the  effect  that,  the  case  having  been  car- 
ried to  the  supreme  court  and  the  decision 
of  the  superior  court  having  been  affirmed,  it 
was  ordered  and  decreed  that  the  verdict  dnd 
judgment  in  favor  of  Mollie  Jackson,  and 
against  the  trustees  of  Shady  Qrove  Baptist 
Church  (naming  them),  be  set  aside,  and  the 
execution  thereon  be  quashed,  and  the  case 
in  which  the  verdict  and  judgment  were  en- 
tered, stand  as  if  no  verdict  and  judgment 
had  been  rendered  therein.  This  motion  was 
overruled,  and  Mollie  Jackson  excepted.  There 
was  no  error  in  refusing  to  grant  this  motion. 
The  verdict  and  judgment  were  had  in  the 
city  court,  and  not  in  the  superior  court;  and 
the  judgment  was  dedared  to  be  void  only  in 
so  far  as  it  adjudged  or  decreed  that  the  debt 
should  be  levied  and  collected  out  of  speciilc 
realty.  The*  declarati(«  in  the  original  suit 
contained  no  averment  that  the  realty  was 
chargeable  with  the  payment  of  the  plain- 
tiff's debt.  It  made  no  rtferenee  to  it  at  4l11, 
but  was  an  action  on  an  open  account  against 
certain  persons  as  trustees  of  Shady  Grove 
Church,  and  the  verdict  was  in  flavor  of  the 
plaintiff  for  the  amount  sued  for.  On  this 
verdict  the  plaintiff  entered  up  the  judgment 
ecmii^ined  of,  creatinir  a  lien  on  the  realty 
belonging  to  the  church,  and  this,  we  held. 
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she  had  no  right  to  do.  We  thlsk,  therefore, 
that  the  Judge  was  right  In  refusing  to  pass 
an  order  setting  aside  the  judgment  In  toto, 
quashing  the  execution,  and,  in  effect,  rein- 
stating the  ease  In  the  city  court  The  Judg- 
ment being  Yold  only  in  part,  the  plaintiff 
could  move  in  the  city  court  to  amend  or 
vacate  It  as  she  might  see  proper.  After  the 
court  had  refused  to  grant  the  motion  above 
referred  to.  counsel  for  the  plaintiffs  In  the 
equitable  petition  moved  to  make  the  inter- 
locutory Injunction  permanent,  and  this  mo- 
tion was  granted,  over  the  objection  of  coun- 
sel for  the  defendant  therein.  In  this  we 
think  the  court  was  right  It  appearing  that 
there  was  no  issue  of  fact  Involved,  it  wAs 
the  only  lawful  and  proi>er  result  of  the  pro- 
ceedings, so  far  as  related  to  the  sale  of  the 
realty.  It  havlhg  been  decided  thait  the 
Judgment,  in  so  far  as  it  undertook  to  estab- 
lish a  lien  on  the  realty,  was  a  nullity,  noth- 
ing remained  to  be  done  but  to  perpetually 
enjoin  the  levy  and  sale  under  the  execution. 
Judgment  affirmed. 


ATKINSON,  J., 
not  presiding. 


providentially  ateent,  and 


(98  Ge.  614) 

BBRGAN  V.  MAGNUS  et  aL 

(Supreme  C!ourt  of  Georgia.     June  1,  1806.) 

CONDITIOHAL  SaLS— WHBN  TfTLE  PASBBS. 

1.  Wherp  goods  were  sold  for  cash,  to  be  paid 
for  on  delivery,  the  prepayment  of  the  price  be- 
ing a  condition  precedent  of  the  sale,  the  mere 
fact  that  the  buyer  obtained  possession  did  not 
operate  to  pass  the  title  to  him;  and,  notwith- 
standing such  possession,  the  title  remained  in 
the  seller,  the  purchase  money  not  having  been 
paid. 

2.  The  evidence  was  amply  sufficient  to  war- 
rant the  judge,  who  tried  the  case  without  a 
Jury,  in  finding  for  the  claimant;  and,  irrespec- 
tive of  the  various  rulings  complained  of,  the 
judgment  was  manifestly  right,  and  will  not  be 
disturbed. 

(Syllabus  by  the  (]lourt) 

Error  from  city  court  of  Golumbus;  J.  L. 
Willis,  Judge. 

Attachment  by  M.  T.  Bergan  against  one 
Allen,  in  which  a  claim  to  the  property  seized 
was  Interposed  by  J.  A.  Magnus  &  Co.  From 
a  judgment  for  claimants,  plaintiff  brings  error. 
Affirmed. 

Miller,  Wynn  &  Miller,  for  plaintiff  in  error. 
Carson  &  Williams,  for  defendants  in  error. 

LUMPKIN,  J.  An  attachment  in  favor  of 
Bergan  agaUist  Allen  was  levied  upon  a  bar- 
rel of  whisky,  a  claim  to  which  was  interposed 
by  Magnus  &  Co.  The  plaintiff's  theory  was 
that  the  whisky  had  been  sold  by  the  claimants 
to  Allen,  and  that  the  title  had  passed  into 
the  latter  before  the  attachment  was  levied. 
On  the  other  hand,  the  contention  of  the  dalm- 
antB  was  that,  under  the  terms  of  the  contract 
between  themselves  and  Allen,  the  sale  had 
never  become  coo^^ete,  and  that  he  bad  naver 


acquired  title.  There  was  some  question  as  to 
whether  or  not  Allen  had  ever  obtained  posses- 
sioa  of  the  whisky,  the  claimants  insisting  that 
they  had  exercised  their  right  of  stoppage  in 
transitu,  and  the  phiintiff  denying  that  this 
was  true.  In  the  view  we  take  of  the  case, 
however,  this  question  is  immaterial;  for,  even 
upon  the  assumption  that  Allen  actually  ob- 
tained possession,  we  are  of  the  opinion  that 
the  judge,  who  tried  the  case  without  a  Jury, 
rightly  found  for  the  claimants.  The  evidence 
fully  and  amply  warranted  him  in  reaching  the 
conclusion  that  the  sale  from  Magnus  &  Co. 
to  Allen  was  t(x  cash,  which  the  latter  was  to 
pay  upon  delivery  of  the  whisky,  and  that  pre- 
payment of  the  price  was  a  condition  precedent 
to  the  sale. 

There  was  no  pretense  that  Alien  had  paid 
the  price.  This  being  so^  even  if  Allen  had  in 
fact  obtained  possesston,  the  title  did  not  pass 
to  him  under  the  contract,  for  the  reason  that 
he  fklled  to  comply  with  the  oondltion  upon 
which  the  sale  depended.  "If  the  sale  be  for  ^ 
money  to  be  immediately  paid,  or  to  be  paid 
upon  delivery,  payment  of  the  price  Is  a  preced- 
ent condition  of  the  sale;  which  suspends  the 
completion  of  the  contract  until  the  condition 
is  performed,  and  prevents  the  right  of  prop- 
erty from  passing  to  the  vendee,  unless  the 
v^dor  chooses  to  trust  to  the  personal  credit 
of  the  vendee.*'  The  foregohig  is  an  extract 
from  the  opinton  of  Washington,  J.,  delivered 
in  the  case  of  Copland  v.  Bosquet,  4  Wash.  C. 
C.  588,  Fed.  Cas.  Na  3,212,  cited  in  1  Ben}. 
Sales,  S  33a  To  the  same  effect,  see  Tied. 
Sales,  I  206.  In  Dows  v.  Dennistoun,  28  Barb. 
383,  it  appeared  that  certain  flour  bad  t)een 
sold  for  cash  on  delivery;  that  is,  the  cash  was 
to  be  paid  within  10  days.  Upon  these  facts, 
Daviee,  P.  J.,  remariced:  ''The  very  terms 
and  import  of  this  arrangement  are  that  thexe 
was  to  be  a  qualified  delivery,  which  was  to 
precede  the  payment;  and  it  is  apparent  from 
the  facts  in  this  case  that  the  poF  ^ssion  of  the 
goods  was  intrusted  to  the  vendee  for  the  pur- 
pose of  enabling  him  to  realize  upon  them,  and 
thus  provide  means. for  the  payment  of  the 
price.  Such  an  understanding,  arrangement, 
or  custom  cannot,  we  think,  be  construed  into 
an  absolute  transfer  of  the  title  to  the  prq^h 
erty,  as  between  the  original  parties  to  it  or 
those  who  have  no  greater  equities  than  the 
original  parties.*'  The  same  doctrine  was  rec- 
ognized in  Harding  v.  Metz,  1  Tenu.  Ch.  610, 
in  which  it  was  held  that  "if  personal  chattels 
be  sold  upon  the  express  ccmdition  that  they 
are  to  be  paid  for  on  delivery,  and  they  are  de- 
livered up<«i  the  ftdth  that  the  condition  will 
be  immediately  performed,  and  performance  is 
refused  upon  demand  in  a  reasonable  time,  no 
title  passes  to  the  buyer.**  And  see  Armom:  v. 
Pecker,  123  Mass.  143;  Salomon  v.  Hathaway, 
126  Mass.  482;  Mathewson  v.  Mills  Co.,  76 
6a.  357.   Judgment  afOrmed. 

ATKINSON,  Jh  provldentiaUy  absent,  and 
not  presiding. 


Oil.) 


B.  C.  WILDER^  SOKS  CO.  •.  WALKED 
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COhVUBXJB  IRON-WORKS  CO«  r.  POU 
etaL 

(Supreme  Court  of  Georgia.     June  1,  1886.) 
Oarnishmbkt— Validity — Proobdurb. 


1.  Where  a  garnishment  upon  a  judgment  ws 
^of  the  Code,  in 


sued  oat,  under  section  353§  of  t&e  Code,  in  a 
county  other  tiian  that  in  which  the  judgment 
WB8  rendered,  and  the  reqniremei|t»  oCthat  aec- 
tion  aa  to  making  out,  certifTing.  and  returning 
copies  of  the  garnii^Lment  amoayit  and  bond 
were  not  complied  with,  there  could  be  no  law- 
ful judgment  upon  the  gamiahment  in  favor  of 
the  plaintiff,  mther  against  a  surety  upon  a 
bond  given  to  disaolve  the  garnishment,  or 
against  the  garnishee. 

2;  Irrespectiye  of  many  of  the  questfona  pre- 
sented by  the  bU)  of  exceptions,  tiie  iudginemfe 
rendered  was  manifestly  unauthoriaed  by  law. 

(Syllabus  by  the  Court) 

Error  from  superior  cotirt,  Muscogee  coun- 
ty; W.  B.Butt,  Judge. 

Action  by  Pou  Bros,  against  one  Bagley,  In 
which  the  Columbus  Iron-Works  CJompany 
^iras  summoned  as  garnishee.  From  a  judg- 
ment against  the  garnishee,  it  brings  error. 
Reversed. 

Miller,  Wynn  &  Miller  and  Brannon,  Hatch- 
er &  Martin,  fbr  plaintiff  in  error.  H.  V. 
Hargett  and  Wlmbisih,  WorriU  &  McMichael, 
for  defendants  in  error* 


IfUMPKIN,  J.  A  Judgment  was  rendered 
in  favor  of  Pon  Bros,  against  Barley  in  a 
justice's  court  in  Chattahoochee  county,  and 
the  plaintiffs  sued  out  a  garnishment  in  Mus* 
cogee  county,  which  was  directed  to  the  Co- 
lumbus Iron- Works  0>m];Miny,  a  corporation 
of  ate  latter  county,  and  made  returnable  to 
a  justice's  court  therein.  The  case  finally 
reached  the  superior  court  of  Muscogee  coun- 
ty, and  resulted  In  a  judgment  against  the 
garnishee,  which  has  been  brought  to  this 
court  for  review,  by  a  bill  of  exceptions  con- 
taining numerous  assignments  of  error.  Irre- 
spective of  many  of  the  questions  which  it 
presents,  the  judgment  below  was  manifestly 
unauthorized  by  law,  for  the  reason  that  the 
plaintiffs  failed  to  comply  virith  those  essen* 
tial  requirements  of  section  3538  of  the  C5ode 
which  are  indicated  in  the  headnote;  and,  as 
the  garnishment  was  sued  out  under  this  sec- 
tion, the  plaintiffs'  failure  to  observe  its  di- 
rections was  fatal  to  the  validity  of  the  gar- 
nishment proceedings,  and  consequently  no 
lawful  judgment  based  thereon  eould  be  ren- 
dered in  their  favor.  There  was  nothing  to 
connect  the  garnishment  proceedings  with 
the  judgment  rendered  In  Chattahoochee 
county,  and  acc<»:dlng  to  the  decision  of  this 
cotirt  in  West  v.  Harvey,  81  Ga.  711,  8  S.  B. 
449,  something  of  this  sort  was  Indispensable 
to  the  validity  of  the  garnishment  There 
being  no  attempt  to  follow  the  provisions  of 
section  3537  of  the  C!ode,  it  has  no  applica^ 
tlon  to  this  case.    Judgment  reversed. 

ATBINSON,  J.,  providentially  absent,  and 
not  iMieslding. 


<98  Ocu  S06) 
R.  a  WXLDEB'B  SONS  CO.  ▼.  WALKER. 

(Supreme  Court  of  Georgia.     May  23,  1896.) 
Statutbs—Rbpbal— Mechanics*  Libns—Enfo  ROB- 

MBKT— PaRTIBS— NOTIOB  OF  ClAIM. 

l.The  act  of  October  19,  1891,  'Ho  provide 
additional  security  to  material  men  and  labor- 
ers," etc  (Acts  1891,  vol.  1,  p.  283),  was  not 
repealed  by  the  act  of  December  18,  1893, 
amending  section  1979  of  the  Code  (Acts  1893» 
p.  34). 

2.  It  is  not  essential  to  the  validity  of  an  ac- 
tion, brought  by  a  material  man  under  the  for- 
mer act  that  the  contractoi'  should  be  sued  joint- 
ly with  the  owner  of  the  realty  improved,  nor 
mat  the  declaration  should  allege  that  notice  of 
the  plaintiff's  claim  had  been  given  to  such  own- 
er before  he  settled  with  the  contractor.  What 
should  be  the  measure  of  the  plalntifTs  recovery 
in  such  a  case  is  not  now  for  dedsion. 

(SyUabus  by  the  Coart.) 

Error  from  superior  court,  Baldwin  county; 
John  a  Hart,  Judges 

Action  by  R.  C.  Wllder's  Sons  Company 
against  W.  A.  Walker.  From  a  judgment  for 
defendant,  plaintiffs  bring  error.    Reversed. 

Roberts  ft  Pottle,  for  plaintiffs  in  error. 
Whitfield  ft  Allen,  for  defendant  in  error. 


SIMMONS,  C.  J.  R.  C.  WUder's  Sons  Com- 
pany brought  their  action  against  Walker  un- 
der the^ct  of  October  19,  1891.  entiUed  "An 
act  to  provide  additional  security  to  material 
men  tind  laborers,"  etc  (Acts  1891,  voL  1,  p. 
233);  and,  in  their  declaration,  they  alleged^ 
in  substance,  that  one  Hogan  contracted  to 
build  a  house  for  Walker;  that  Hogan  and 
Walker  ordered  the  materials  from  them  with 
which  to  build  the  house;  that  the  materials 
v^ere  furnished  by  the  plaintiffs,  and  were  us- 
ed in  erecting  the  house;  that  Walker  paid  to 
Hogan  the  entire  contract  price  of  the  house 
before  receiving  from  him  flfh  affidavit  that  aU 
the  debts  Incurred  for  material  and  labor  in 
building  the  house  had  been  paid;  that  the 
plaintiffs  had  not  consented  to  the  payment  of 
the  whole  of  the  contract  price  to  the  eon- 
tractor;  that,  under  the  act  of  1891,  It  "was 
the  duty  of  the  defendant  to  retain  25  per 
cent,  of  the  contract  price  until  he  had  re^ 
celved  from  Hogan  an  affidavit  that  all  the 
debts  had  been  paid;  that  the  contract  for 
the  buBdlng  of  the  house  was  for  the  sum  of 
95,000;  and  that  the  defendant  was  liable  to 
the  petitioners  for  the  full  amount  of  the 
claim  as  sued  for.  The  defendant  demurred 
to  the  declaration,  on  the  ground  that  there 
was  no  cause  of  action;  that  the  act  of  1891 
had  been  repealed  t>y  the  act  of  December  18, 
1893  (Acts  1898,  p.  84);  that  the  plaintiffs 
ought  to  tiave  joined  Hogan  as  a  party  defend- 
ant in  the  suit;  that  there  v^as  no  allegation 
that  the  contractor  had  ever  completed  his 
contract;  that  the  plaintiffs  failed  to  give  no- 
tice to  Walker  in  writing  that  he  had  furnish- 
ed the  material  to  Hogan;  that  the  plaintiffs 
sued  for  25  per  cent,  of  the  contract  prlce^ 
whereas,  if  he  had  any  cause  of  action,  he 
could  only  sue  for  25  per  cent,  of  the  value  of 
the  miaterial  he  furnished  to  Hogan.    The 
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court  sustained  the  demurrer,  and  dismissed 
the  action,  and  to  tblatbe  plaintiffs  excepted. 

We  think  the  court  erred  In  siistalnlng  the 
demurrer.  The  act  of  1891  was  not  repealed 
or  rendered  Inoperative  by  the  passage  of  the 
act  of  1893.  The  latter  was  an  act  to, amend 
section  1979  of  the  Code.  The  former  did  not 
purport  to  amend  that  section,  but  was  an  act 
*to  provide  additional  security  to  material 
men  and  laborers,  to  provide  a  penalty  for 
making  false  affidavits,  and  for  other  pur^ 
poses."  It  gave  new  and  distinct  rights  to 
material  men  and  laborers.  It  did  not  at- 
tempt to  create  any  lien  in  their  favor,  as  sec- 
tion 1979  does.  It  provides,  In  substance,  that 
every  person  who  gives  out  a  contract  for  the 
building  of  a  house,  store,  or  mill,  etc.,. shall 
retain  25  per  cent  of  the  contract  price  there- 
of Imtll  the  contractor  shall  submit  to  such 
person  an  affidavit  that  all  debts  Incurred  for 
material  and  labor  In  building  such  house 
have  been  paid,  or  that  the  persons  to  whom 
such  debts  for  labor  and  material  are  owed 
have  consented  to  the  payment  of  said  25  per 
cent;  ,and  that  any  person  who  shaU  pay 
over  to  the  contractor  the  said  25  per  cent  of 
the  contract  price  without  requiring  the  affi- 
davit as  aforesaid  shall  be  liable  to  the  extent 
of  25  per  cent  of  said  contract  price  to  any 
material  man  or  laborer  for  materials  furnish- 
ed or  work  done  for  said  contractor  In  build- 
ing or  constructing  said  house,  etc.  It. adds 
that  ''nothing  in  this  act  shall  be  construed 
to  Impair  any  rights  now  given  by  law 
to  material  men  and  laborers."  The  act  of 
1893  is  an  am^^dmoit  of  section  1979  of 
the  Code,  and  gives  a  lien  to  nuit^ilal  men 
of  25  per  cent  of  t^e  contract  price  of  the 
work  done  or  material  furnished,  upon  no- 
tice by  the  material  man,  to  the  owner,  of 
the  amount  of  w<Hrk  done  or  material  fuF> 
nished.  This  was  not  an  action  to  fore- 
dose  a  Hen  under  section  1979,  as  amend- 
ed by  this  act,  but  was  an  action  for  a  viola- 
tion of  the  act  of  1891.  That  act  created  a 
duty  on  the  part  of  Walker  to  the  plaintiff, 
and  the  action  was  brought  for  a  breach  of 
that  duty,  and  not  to  foreclose  a  Uen.  The 
two  acts  are  not  Inconsistent  The  first  gives 
a  right  of  action  for  a  breach  of  a  statutory 
duty.  The  second  gives  a  Uen  on  the  property 
of  the  owner  to  a  certain  extent  mentioned 
therein.  We  think,  therefore,  that  the  latter 
act  does  not  repeal  the  former,  or  render  It 
inoperative. 

2.  It  was  not  necessary  that  the  plaintiffs 
should  Join  in  their  action  against  the  owner 
of  the  house  the  contractor  who  had  built  it 
The  act  of  1891  does  not  create  any  duty  or 
obligation  on  the  part  of  the  contractor  in 
favor  of  the  material  man.  The  only  person 
made  liable  under  the  act  Is  the  person, who 
gives  out  the  contract,  and  it  therefore  could 
not  be  necessary  that  the  contractor  should 
be  joined  in  the  same  action  with  him.  The 
cases  of  Lombard  v.  Trustees,  73  Ga.  322, 
Castleberry  v.  Johnston,  92  Ga.  499,  17  S.  B. 
772,  and  Boyal  v.  |dcPhaU  (last  term)  25  N. 


B.  612,  are  not  applicable  here.  Tli^y  were 
cases  in  which  the  material-  man  sought  to 
foreclose  a  lien. 

Nor  was  It  necessary  that  the  declaration 
should  allege  that  the  plaintiffs  had  given 
Walker  notice,  as  prescribed  by  section  1979 
of  the  Code,  before  he  settled  with  the  con- 
tractor. The  act  of  1891  does  not  require 
that  such  notice  shall  be  given.  It  seems  to 
contemplate  that  the  owner  or  person  giving 
out  the  contract  will  look  out  for  himself, 
and  not  pay  over  the  25  per  cent  required  to 
be  reserved,  unless  he  receives  an  affidavit 
from  the  contractor  or  the  consent  of  the 
material  men.  For  the  same  reason,  it  was 
not  necessary  to  allege  that  the  contractor 
had  completed  his  work. 

As  thjs  court  below  did  not  pass  upon  the 
question  as  to  the  amount  the  plaintiffs 
should  recover,  we  make  no  ruling  thereon. 
Judgment  reversed. 

ATKINSON,  J.,  providentJally  absent*  an4 
not  presiding. 


(98  Oa.  61&) 
PATTBRSON   v.   BLANCHABD. 
(Supreme  Gourt  of  Geori^    June  1,  1890.) 

ABATBMBHT— BvrBOT^ADimnSTllATORS  *<  CSBTUI- 

OATB  or  Dbposit— DbMAND'AOCBOAI. 

ov  GAUSB.or  Action. 

1.  Although,  as  held  by  this  court  in  Isbell  v. 
Blanchard,  9i  Ga.  678,  21  S.  E.  720,  a  foreign 
administrator  de  bonis  non  could  not  be  made  a 
partv  plaintiff  to  an  action  brought  in  a  court 
in  this  state  by  his  predecessor  in  the  trust, 
whose  letters  had  abated,  and  thus  keep  that 
case  in  court,  it  does  not  follow  that  the  orig- 
inal right  of  action  wss  lost  While  the  par* 
ticular  action  abated,  the  cause  of  action  re- 
mained of  force,  and  could  be  asserted  in  a  new 
and  ladependent  salt  by  the  administrator  de 
bonis  non. 

2.  The  action  being  by  an  administrator  for 
monev  deposited  by  his  intestate,  a  nonresident 
of  this  state,  with  a  partnershio  of  which  the 
defendant  was  the  survivor,  and  based  upon  a 
^'writing  obligatory,"  acknowledging  Uie  receipt 
from  the  intestate,  for  her  account  of  a  roed- 
fied  sum,  and  concluding  with  the  words,  '^e 
are  to  allow  you  8  pr.  ct  on  the  amt,'*  but 
specifying  no  time  fbr  psymeat;  and  the  decla- 
ration aireging  that  the  mtestate  died  in  1884^ 
without  having  demanded  payment  of  the  sum 
so  deposited,  and  that  there  had  been  no  repre- 
sentation upon  her  estate  until  1891,  when  f6r 
the  first  time  heg  administrator  demanded  pay* 
ment  and  the  same  was  refused,— it  was  error 
to  dismiss  the  action  on  the  ground  that  the 
same  was  barred  by  the  statute  of  limitations. 
There  was  no  liability  to  pay  until  after  de- 
mand; and,  consequently,  the  statute  of  limita- 
tions did  not  begin  to  run  in  favor  of  the  debtor 
until  after  demand  had  been  duly  made  and 
payment  refused. 

(Syllabus  by  the  Gourt) 

Error  from  superior  court,  Muscogee  county; 
W.  B.  Butt  Judge. 

Action  by  M.  L.  Patterson,  Jr.,  administrator, 
against  T.  E.  Blanchard,  surviving  partner. 
From  a  Judgment  for  defendant,  plaintiff 
brings  error.    Reversed. 

Gtoetchlus  &  GhappeU,  Blandford  &  Qrimes» 
Tol  X.  Grawf ord,  and  L.  F.  Ganard*  for  plain- 
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tiff  in  Qfn9r.  BnumoDt  HutrVy  At  MiMTtlA  lyMl 
Wool  A.  Uttit^  tor  delfflulant  Is  «Rvr« 

IiUHPKIN,  J.  Tlie  t^ngoljog  tiylMmB  red- 
den tbe  DAtoi^  <tf  t2il8  case  gnfflffl^ntly  ap- 
puent 

1.  Tliexe  is  nothing  in  the  (kteMoa  pronoun- 
ced by  this  ooort  In  tbe  case  oCJsbell  v.Bhwcb- 
aid,  94  Qa.  d78, 21  &  9.  720,  whieh  oooid  fiOriy 
be  conatnied  into  a  holding  that  tiM  canae  at 
action  set  out  in  labeKTs  dedaratton  waa  loat 
Following  the  caae  there  dted,  ve  simply  held 
that,  when  his  letters  aC  admhiistratioin  abaled, 
his  soooeaBor  In  tbe  tmst  (he  being,  as  Isbell 
was;  a  foreign  admialstzat^v)  oonld  not  be  sab> 
Btituted  tor  blm  aa  a  party  plalntifl,8oastokeep 
that  action  in  court  We  sorely  did  not  intend 
to  role  to  that  caae  that  a.  fivelgn  administrator 
of  Mtb.  Orr  conid  not  Institute  an  original  and 
Independent  soit  In  a  court  of  this  state  upon 
Ihe  Id^itlcal  caoae  of  action  set  forth  In  the 
dedamdon  with  which  w«  were  then  dealing; 
and  no  reaaon  oecucs  to  ns  why  such  new  ao< 
tion  cannot  be  brought,  and,  If  meritorious, 
maintftliifid.  In  the  absence  of  admlnlHtnitlon 
In  this  state  upon  the  estate  of  a  person  who 
was  domiciled  In  another  state,  and  died  there^ 
his  executor  or  admlnlstxator,  appoioted  In  the 
foreign  state,  "may  Institute  bis  suit  In  any 
court  In  this  state  to  enforce  any  right  of  action 
or  reoDTer  any  property  belonging  to  the  de- 
ceased, or  accruing  to-  lila  representatlTe  aa 
such.'*    Code,  I  2614. 

2.  The  receipt  given  byBlandiard  &  Burma 
toMrs.O'T  hi  her  lifetime,  and  up<Mi  which  the 
present  action  was  brought  against  Blancbard, 
as  surriTor,  apedfled  no  time  for  repaying  to 
her  the  money  which  she  deposited  with  them; 
and  we  are  tiierefore  of  the  opinion  that  they 
were  not  liable  to  pay  her  except  usfoa  demand. 
This  being  so^  the  statute  of  limitations  would 
not  coomience  to  run  In  their  faTor  until  after 
due  demand  and  refusal  to  pay.  Applied  to  a 
bank,  tbe  correctness  of  this  doctrine  was  rec* 
Qgnlaed  by  this  court  In  Munnerlyn  y.  Bank, 
88  Ga.  833,  14  S.  B.  554,  and  Is  also  distinctly 
stated  In^l  Wood,  lim.  §  142.  We  are  naaUe 
to  peroelve  why  there  shoidd  be  any  difference, 
so  far  as  the  running  of  tbe  statute  of  llmita- 
ttons  Is  concerned,  whether  the  deposit  be  pkir- 
ced  in  bank  or  with  an  Indiyldual.  In  this  con* 
nectkm,  see  SuQlTan  ▼.  Fosdldi,  10  Hun,  173, 
In  that  case  It  was  held  that  ''where  money  la 
deposited  with  any  Indiyldual,  not  a  banker, 
trustee,  or  agent,  upon  an  agreement  that  he 
ahall  pay  Interest  thereon,  and  that  the  same 
Shan  not  be  withdrawn  except  by  drafts,  pay* 
able  thirty  days  after  sight,  no  presumption  of 
pajrment  arises,  nor  wiU  the  statute  of  Umlta- 
tkms  run  against  the  debt,  untU  it  is  shown 
that  drafts  drawn  against  the  said  ponson.  In 
pursuance  of  tbe  agreement,  haye  been  pr^ 
sented  and  diahonored."  The  dedaxation  filed 
In  the  present  case  alleges  that  Mrs.  Orr  died 
in  1884,  without  ever  haying  demanded  r^)ay^ 
ment  of  her  money  which  had  been  deposited 
with  Blancbard  &  Burma,  and  that  her  estate 
was  unrepresented  until  1891^  when  for  ttieflrst 


time  her  lUbuinlstrator  demanded  payment,  and 
the  aame  was  infused.  The  present,  action  w&s 
b^un  F^ruaiy  9, 1886,  whkh  was,  of  course, 
within  less  than  pdx  years  after  such  demand 
and  refusaL  It  was  therefore  error  to  dismiss 
the  plaintiff's  action,  on  the  ground  that  it  was 
barred  by  the  statute  of  UmltatioDS.  Judgment 
reyersed. 


ATKINSON,  J., 
not  presiding. 


proyldentlally  absent,  and 


(98  Oa.  521) 


JONBS  T.  PITTS  et  aL 

(Supreme  Court  of  Georgia.    June  1,  189^) 

Flbadiito— RuLnfGS  OH  Dbmurrbr— ApPJEAI/~A8- 

8IONMBNT8  OV  EbROK. 

L  Where,  after  Bnstalning  a  demurrer  to  a 
particalar  paragraph  of  a  plea,  the  plea  was 
amended,  and  the  court  then  "set  aside  said  de- 
murrer," the  defendant  had  no  cause  of  com- 
plaint 

2.  Striking  on  demurrer  one.  paragraph  of  a 
plea  Ib  not  cause  for  reyerfal.  when  it  appears 
that  another  paragraph,  containing  substantially 
the  same  ayerments,  which  was  neither  de- 
murred to  nor  stricken,  was  afterwards  yolun* 
tarily  withdrawn  by  the  defendant 

8.  Alleged  error  in  the  amount  of  a  yerdict 
cannot  be  corrected  by  direct  exceptions  to  the 
Terdict  in  a  bill  of  exceptions. 

4.  The  bill  of  exceptions  in  the  present  case 
contains  no  clear  and  distinct  assignment  of 
error. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  TUbot  county; 
W.  B.  Butt,  Judge. 

Action  by  L  H.  Pitts  ft  Bon  against  B\annis 
B.  Jones.  From  a  judgment  for  plaintiffs, 
def&ddant  brings  error.    Affirmed. 

Henry  Persons  ft  Son  and  Bull  &  Perry- 
man,  tor  plaintiff  in  error.  J.  H.  McCtehee 
and  Brannon,  Hatcher  ft  Martin,  for  defend- 
anta  In  error. 

LUMPKIN,  J.  This  was  a  proceeding  by 
Pitts  ft  Son  against  Mrs.  Jones  to  foreclose  a 
mortgage  on  realty,  and  resulted  in  a  Judg- 
ment in  fayor  of  the  plalntifla.  She  brougiit 
the  case  to  this  conrt  for  review  by  a  bill  of 
exceptions  which  contains  no  clear  and  dis- 
tinct assignment  of  error.  One  thing  com- 
plained of  is  that  the  court  sustained  a  de- 
murrer 'ito  the  sixth  paragraph  and  second 
plea  of  d^endant"  The  pleas,  as  sent  up 
in  the  record,  are  not  numbered;  but,  as 
only  one  of  them  has  a  ''sixth"  paragraph, 
we  pi^esume  this  to  be  the  plea  referred  to. 
It  appears,  howeyer,  that  after  an  amend- 
ment to  the  defendant's  plea  the  court  "set 
aaide  said  demuirer."  The  effect  of  this  was 
to  reinstate  the  sixth  paragraph  alluded  to, 
so  this  action  of  the  court  left  the  defendant, 
as  to  tl^  matter,  without  cause  for  com- 
plaint 

Again,  the  bUl  of  exceptions  complains 
that  'the  court  sustained  a  demurrer  to  the 
aeyenth  paragraph  and  third  j^ea  of  defend- 
ant" As  there  Is  only  one  seyenth  para- 
graph in  any  of  the  pleas  sent  up  in  tlie  rec- 
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ord,  we  will  assume  that  is  the  one  intended. 
Whether  or  not  it  was  error  to  strike  this 
portion  of  the  defense  is  immat^al,  tat  the 
reason  that  another  plea,  which  was  neither 
demurred  to  nor  strlckea,  contains  substan- 
tially the  same  aTerments,  and  this  latter 
plea  was  voluntarily  withdrawn  by  the  de- 
fendant after  the  other  had  been  stricken. 
Had  the  defendant  allowed  the  plea  thus 
withdrawn  to  have  remained,  she  could  have 
obtained  under  it  every  possible  right  and 
advantage  which  she  could  have  derived 
from  the  plea  which  was  stricken. 

There  was  no  motion  for  a  new  trial,  but 
the  bill  of  exceptions  undertakes  to  com- 
plain directly  that  the  amount  of  the  verdict 
was  too  large.  It  is  well  settled  that  an  er- 
ror of  this  kind  in  a  verdict  cannot  be  thus 
reviewed.    Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 

<9&  Oa.  527) 

CORTLAND  WAGON  CO.  et  a!,  v.  GORDT 

et  al. 

(Supreme  Court  of  Georgia.    June  8,  1896.) 

Cbeditors'  Bill  ^  Fbauddlbnt  Convbtanobs  — 
Plbadino. 
There  was  no  error  in  dismissing  on  de- 
murrer a  creditors'  petition  against  an  insolvent 
debtor  and  certain  of  his  creditors  to  whom  he 
had  given  mortgages,  there  being  no  valid  attack 
npon  one  of  them,  the  attack  upon  the  others 
not  being  direct  and  unequivocal,  but  of  a  **fiBh- 
ing,"  uncertain,  and  doubtful  nature,  and  the 
petition  as  a  whole  not  showing  affirmatively 
that,  even  if  the  mortgages  thus  attacked  should 
be  set  aside,  the  plaintUfs  would  realize  any- 
thing from  the  insolvent  debtor's  estate. 
(SyUabus  by  the  Court) 

Brror  from  superior  court,  Muscogee  coun- 
jty;  W.  B.  Butt,  Judge. 

Action  by  the  Cortland  Wagon  Company 
and  others  against  C.  U  Gordy  and  others. 
From  a  Judgment  for  defendants^  plaintiff^ 
bring  error.   Affirmed. 

C.  J.  Thornton  and  A.  B.  Thornton,  for 
plaintiffs  in  error.  C.  B.  Battle  and  Brannon, 
Hatcher  &  Martin,  for  defendants  in  error. 

LUMPKIN,  J.  It  appears  that  Gordy,  an 
insolvent  trader,  had  executed  mortgages  to 
the  Fourth  National  Bank  of  Columbus,  to 
Peabody,  Brannon,  Hatcher  &  Martin,  to  O. 
C  Bulloch,  and  to  L.  A.  Scarborough.  The 
Cortland  Wagon  Company  and  others,  cred- 
itors of  Gordy,  filed  an  equitable  petition 
against  him  and  all  of  the  above-mentioned 
mortgagees,  except  Scarborough,  for  the  pur* 
pose  of  having  the  assets  of  Gordy  adminis- 
tered under  the  insolvent  traders'  act.  The 
petition  also  c(Wtalned  certain  allegations 
and  prayers  for  discovery,  the  apparent  pur- 
pose of  which  was  to  attack  the  validity  of 
the  mortgages  held  by  the  three  mortgagees 
who  were  parties  to  the  proceeding.  The  at- 
tack upon  the  mortgage  given  to  Peabody, 
Brannon,  Hatcher  Sc  Martin,  who  were  a 


firm  of  practicing  attorneys,  really  amomtad 
to  nothing,  the  only  charge  against  tibeir  mort* 
gage  being,  in  eifect,  that  it  was  given  to  se- 
cure them  a  fee  for  their  services  to  be  ren- 
dered in  the  litigation  which  Gordy  anticipat- 
ed would  arise  over  the  winding  up  of  bis 
affairs,  the  debtor's  anftlcipation  ef  which  ap- 
pears to  have  been  realised.  It  was  certahi- 
ly  his  rig^t  to  employ  attorneys,  and  we  can 
conceive  of  no  reason  why  it  was  not  pov 
fectly  legitimate  and  pi^per  for  him  to  se- 
cure to  them  adequate  compensation  tot  their 
services  in  this  manner.  See  Drucker  v.  Well- 
house,  82  Ga.  129»  8  S.  B.  40.  The  attadss  up- 
on the  mortgages  given  to  the  bank  and  to 
Bulloch  were  not  direct  and  unequivocal. 
The  petition  nowhere  distinctly  averred  that 
these  mortgagees  were  without  adequate  con- 
sideration. It  merely  charged,  in  general 
terms,  and  upon  information  and  belief,  cer- 
tain things  which,  if  true,  would  show  that 
Gordy  ^was  not  really  ever  originally  indebt 
ed  to  these  parties  the  full  amounts  set  forth 
in  their  respective  mortgages,  or,  if  so,  that 
the  same  had  been  discharged.  Hie  special 
interrogatories  1^  which  the  discovery  above- 
mentioned  was  sought  were  of  a  ''fishing'* 
nature,  and  on  the  whole  It  seems  clear  that 
the  petiti<mers  really  knew  nothing  against 
the  validity  of  these  mortgages,  and  were 
merely  casting  about  in  a  vague  and  uncer- 
tain way  to  ascertain  something  which  would 
discredit  them.  We  do  not  mean  to  be  under- 
stood as  holding  that  the  complaining  cred- 
itors would  have  no  right  to  atta<dc  mortgages 
which  they  believed  were  not  just  liens  upon 
their  debtor's  property,  without  having  posi- 
tive knowledge  of  their  Invalidity,  or  that  they 
could  not  resOTt  alone  to  the  consciences  of 
the  mortgagees  for  the  purpose  of  showing 
that  their  alleged  liens,  were  invalid.  We 
merely  hold  that.  In  order  to  entitle  unsecured 
creditors  to  avail  themselves  of  this  remedy, 
it  Is  incumbent  upon  them  to  make  it  ap- 
pear to  the  court  that  they  have  a  substan- 
tial interest  in  the  subject-matter,  and  that 
the  relief  sought  will  have  the  ^eet  of 
protecting  that  interest  In  other  words,  a 
court  of  equity  will  not  compel  discovery 
unless  the  party  seeking  It  alleges  at  least 
enough  to  show  that  he  may  derive  some 
benefit  from  forcing  his  adversary  to  disclose 
the  truth.  We  have  not  referred  to  the  loose- 
ness of  the  plaintiffs'  allegations  and  prayers 
for  discoveiy  for  the  purpose  of  showing  that 
their  imperfections  would  alone  be  sufficient 
to  authorise  a  dismissal  of  their  petition,  but 
simply  as  illustrative  of  Its  incompleteness 
as  a  whole.  Its  radical  defect  lies  in  the  fact 
that,  taking  it  all  together,  it  does  not  show 
affirmatively  that,  even  if  the  mortgages  to 
the  bank  and  to  Bulloch  should  be  set  aside, 
the  plaintiffs  would  realise  anything  from 
the  insolvent  debtor's  property.  It  utterly 
falls  to  disclose  the  amount  and  value  of 
Ck>rdy's  estate,  and,  as  wfU  have  been  seen, 
no  attack  whatever  is  made  upon  the  mort- 
gage h^d  by  Scarborough,  while,  as  to  the 


Qa.) 


HABTFORD  FIRE  IKS.  CO.  o.  AMOS. 


575 


attack  made  upon  the  mortgage  given  to  the 
attorneys,  it  has  been  shown  that  the  grounds 
upon  which  this  mortgage  is  alleged  to  be  in- 
valid are  not  well  founded.  For  aught  that 
the  petition  discloses,  these  two  mortgages 
would  exhaust  the  debtor's  entire  assets.  It 
therefore  \a  not  made  to  appear  that  any  ben- 
efit whatever  would  result  to  the  plaintiffs* 
either  from  obtaining  the  discovery  sought, 
or  from  an  equitable  administration  of  Gordy's 
property.  The  remedy  invoked  by  the  peti- 
tion is,  at  best,  a  harsh  one,  and  consequently 
one  of  which  the  plaintiffs  should  not  be  per- 
.mitted  to  avail  themselves  without  showing 
clearly  an  equitable  right  to  insist  upon  it  aa 
necessaiy  to  their  protection.  Judgment  af- 
firmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 

(98  Ga.  683) 
HARTFORD  FIRQvINS  CO.  T.  AMOa 
AMOS  v.  HARTFORD  FIRB  INS.  CO. 

(Supreme!  Court  of  Georgia.     Jane  8,  1896.)' 

ISSUBAHCB— ASSTOJTMEI^T  OF    POLtOT-p-PLBAniNO^ 

Limitation^  Waive  r-^Btidbngb. 

1.  Where  an  action  waa  bronglit  npon  a  pol- 
icy of  fire  insm-ance  by  one  other  than  the  per- 
son to  whom  the  policy  waa  issued,  the  declara- 
ticm  alleging  that  the  latter  had,  ''for  a  valua- 
ble consideration,  transferred  and  assigned  and 
delivered  said  policy  of  insurance  to  petitioner," 
and  also  setting  forth  a  copy  of  the  piolicy,  upon 
which,  however,  there  was  no  copy  of  any  as- 
signment or  transfer  to  the  plaintiff,  grounds  of 
demurrer  alleging  that  'It  does  not  appear  that 
the  alleged  transfer  and  assignment  of  said  con- 
tract was  in  writing,"  and  that  'Smid  alleged 
transfer  and  assignment  is  not  set. forth  and  de- 
clared on,"  ought,  in  the  absence  of  an  offer  to 
amend  by  averring  that  the  assignment  was  in 
fact  in  writing,  and  by  setting  forth  the  writing 
itself,  to  have  been  sustained. 

2.  Although  such  policy  contained  a  con- 
tractual limitation  to  the  effect  that  suit  must 
be  brought  thereon  within  12  months  next  after 
the  fire,  yet  where,  in  an  action  upon  the  policy, 
the  declaration  alleged  that  after  the  fire  the  in- 
surance company,  having  been  garnished  by 
creditors  of  the  insured,  'Tcpresented  and  prom- 
ised to  adjust  and  pay  the  loss  by  said  fire  as 
named  in  said  declaration  when  said  garnish- 
ment could  and  should  be  disposed  of,  and  that, 
by  reason  thereof,  the  plaintiff  avers  that  he  did 
not  file  and  commence  said  action  within  one 
year  after  said  fire."  a  ground  of  demurrer  al- 
leging that  the  action  could  not  he  maintained 
because  brought  after  the  12  months  had  ex- 
pired was  not  well  taken;  it  being,  under  these 
eircamstancee.  a  question  for  the  jury  whetl»er 
or  apt  the  plaintiff,  m  consequence  of  the  above- 
mentioned  promise,  was  induced  not  to  bring 
suit  within  the  year,  and  whether  or  not  the 
conduct  of  the  company,  under  the  circumstan- 
ces, amounted  to  a  waiyer.of  its  right  to  insist 
npon  the  limitation  stipulated  for  in  the  policy. 

3.  The  question  presented  by  the  cross  bill  of 
exceptions  is  disposed  of  by  the  decisions  of  this 
court  in  Melson  v.  Insurance  Co.,  25  S.  E2.  189, 
Maril  V.  Insurance  Co..  Id.,  and  Wilhams  v. 
Insurance  Co.  (this  term)  Id.  31. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Mnscogee  coon- 
ty;  W.  B.  Butt,  Judge. 

Action  by  Samuel  Amoe  against  the  9art- 
fiord.  Fire  Insurance  Company^    From  thie 


Judgment  rendered,  defendant  and  plaintiff 
bring  error  and  cross  error,  respectively.  Re- 
versed on  the  main  bill,  and  affirmed  on  the 
cross  bilL  • 


Goetchius  &  Ohappell,  for  plaintiff. 
Thornton,  for  defendant 


O.  J. 


PIMMONS,  C.  J.  It  appears  from  the  rec- 
ord that  Mrs.  A.  Amos  insured  a  certain 
house  with  the  Hartford  Fire  Insurance  Com- 
pany, and  that,  during  the  term  for  which 
the  property  was  insured,  the  house  was 
burned.  Samuel  Amos  brought  an  action  on 
the  policy,  in  which  he  alleged,  among  other 
things,  that,  after  the  fire,  Mrs.  Amos,  for  a 
valuable  consideration,  'transferred  and  as- 
signed and  delivered"  the  policy  to  the  peti- 
tioner. A  copy  of  the  policy  was  attached 
to  the  petition.  The  defendant  filed  several 
special  demurrers  to  the  petition,  one  of 
them  being  that  "it  does  not  appear  that  the 
alleged  transfer  and  assignment  of  the  pol- 
icy was  in  writing,  and  that  said  alleged 
transfer  and  assignment  is  not  set  forth  and 
declared  on."  The  court  overruled  the  de- 
murrer, and  the  defendant  excepted.  Under 
our  Code  (section  2244),  all  choses  in  action 
are  assignable;  but,  as  construed  by  the  de- 
cisions of  this  court,  the  assignment  must 
not  rest  in  parol,  but  must  be  in  writing* 
Turk  V.  Cook,  63  Ga.  681;  Daniel  v.  Tarver, 
70  Ga.  206;  Hatcher  v.  Bank,  79  Ga.  547, 
5  a  B.  Ill;  Riley  v.  Hicks,  81  Ga.  273,  7  S. 
B.  173;  First  Nat  Bank  v.  Hartman  Steel 
Ck).,  87  Ga.  438.  13  S.  B.  586.  If  the  assign; 
ment  is  not  In  writing,  the  assignee  cannot 
bring  an  action  thereon  in  his  own  name,  but 
must  necessarily  use  the  name  of  the  assign- 
or, as  suing  for  his  use.  The  words  "trans- 
ferred and  assigned'*  do  not  necessarily  mean 
that- the  transfer  was  in  writing;  and  the  de- 
fendant had  a  right  to  know  whether  the 
purpose  was  to  allege  and  prove  an  assign- 
ment in  writing  or  not;  and,  to  obtain  this 
knowledge,  it  filed  this  special  demurrer.  We 
have  examined  the  copy  of  the  policy  attach- 
ed to  the  declaration  as  sent  up  in  the  rec- 
ord, and  we  do*  not  find  any  assignment 
thereon.  If  a  written  assignment  had  ap- 
peared on  the  policy  attached  to  the  decla- 
ration, the  ruling  of  the  court  would  have 
been  correct;  but  inasmuch  as  the  declara- 
tion does  not  allege  that  the  assignment  was 
in  writing,  and  it  does  not  appear  on  the  pol- 
icy, Vve  think  the  court  ought  to  have  sus- 
tained this  special  demurrer,  there  being  no 
offer  to  amend  by  setting  out  an  assignment 
In  writing. 

2.  The  policy  sued  on  contained  a  stipula- 
tion that  no  suit  should  be  sustainable  there- 
on 'Hmless  commenced  within  twelve  months 
next  after  the  fire.**  It  appears  that  more 
than  12  months  had  elapsed  after  the  fire 
before  this  action  was  commenced,  and  the 
defendant  demurred  also  on  this  ground. 
The  court  having  intimated  that  it  would 
auatain  tbf|  demurrer  on,  tbis  ground,. the 
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plaintiff  amended  by  alleging  that  after  the 
fire  the  defendant  was  garnished  by  two 
creditors  of  Mrs.  Amos,  and  defendant  rep- 
resented and  promised  to  adjust  and  pay  the 
loss,  by  the  fire  when  the  garnishment  could 
and  should  be  disposed  of,  and,  by  reason 
thereof,  plaintiff  did  not  commence  the  ac- 
tion within  one  year  after  the  fire  and  proof 
of  loss.  The  defendant  renewed  its  de- 
murrer, and  the  demurrer  was  oyerruled, 
and  to  this  ruling  the  defendant  excepted. 
We  think  the  court  was  right  in  oTerruling 
this  demurrer.  If  the  defendant  promised  to 
adjust  and  pay  the  loss  when  the  garnish- 
ment should  foe  disposed  of,  this  was  calcu- 
lated to  throw  the  plaintiff  off  his  guard, 
and  lull  him  Into  a  false  security;  and  it 
was  a  question  for  the  jury  whether  or  not 
the  plaintiff,  in  consequence  of  the  promise, 
was  induced  not  to  bring  suit  within  the 
year,  and  whether  or  not  the  conduct  of  the 
company,  under  the  circumstances,  amount- 
ed to  a  waiver  of  its  right  to  insist  upon  the 
limitation  stipulated  for  in  the  policy.  See 
Telegraph  Oo.  y.  Hines,  96  Ga.  692,  28  S.  B. 
845;  2  May,  Ins.  §  488,  and  cases  cited;  In- 
surance Oo.  Y.  Brodie  (Ark.)  11  S.  W.  1016, 
and  cases  cited;  Ourtis  ▼.  Insurance  Oo.,  1 
Biss.  485,  Fed.  Oas.  No.  3,506;  Insurance  Oo. 
▼.  Chesnut,  60  IlL  117;  Grant  v.  Insurance 
Oo.,  5  Ind.  23;  Ames  r.  Insurance  Oo.,  14  N. 
T.  254,  266;  Smith  r.  Insurance  Oo.,  62  N. 
Y.86. 

3.  The  plaintiff  excepted  by  cross  bill  to 
the  ruling  of  the  court  that  the  12-months 
limitation  was  valid  and  binding.  This  ex- 
ception is  disposed  of  by  the  decisions  of  this 
court  in  Melson  v.  Insurance  Oo.,  25  8.  B. 
188,  Maril  T.  Insurance  Oo.,  Id.,  and  WO- 
liams  y.  Insurance  Oo.  (at  the  present  term) 
Id.  31.  Judgment  on  the  main  bill  of  excep- 
tions reversed;  on  the  cross  bill  afilrmed; 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 

(98  Ga.  637) 

KIMBROUGH  et  aL  v.  ORR  SHOB  00.  et  al. 

{Supreme  Ooart  of  Cteorgia.    June  8^  1886.) 

Oarnibhment— Appoihtmbnt  of  Rbcbivbu— Pbao- 
TioB— NoTicB  of  Application. 

1.  It  is  competent  for  the  plaintiff,  in  a  gar- 
nishment proceeding  based  upon  n  pending  suit, 
to  file,  in  connection  with  and  in  aid  of  the 
same,  an  appropriate  eQnitable  petitbn  for  the 
purpose  of  subjecting  to  the  payment  of  his 
claim  against  his  debtor  any  surplus  which  may 
be  left  of  the  proceeds  of  personal  property  pre- 
yioasly  pledged  by  the  debtor  to  another  cred- 
itor, after  the  debt  due  to  the  ]att»  has  been 
satisfied. 

.2.  When,  in  such  case,  it  appeared  that  the 
property  so  pledged  consisted  of  stock  in  incoi^ 
porated  companies,  that  the  debt  therein  se- 
cured was  past  due,  that  the  common  debtor 
was  insolvent,  and  that  the  creditor  secured  by 
the  collaterals,  he  being  the  garnishee,  con- 
sented to  the  sale  of  the  stock,  the  lodge  of  the 
superior  court,  in  the  exercise  ot  his  ^nlty  jo- 
risdlction,  was  authorised,  at  the  tenn  at  which 
the  garnishee  had  been  required  to  answer,  and 
at  which  his  answer  had  In  fact  been  filed,  to 


appoint  a  receiyer  of  the  property,  aad  order 
its  sale,  for  the  purpose  of  naming  the  debt  due 
the  garnishee,  and  impounding  the  surplus  to 
await  the  result  of  the  plaintifPs  original  action 
agahist  the  debtor.  That  the  receiver  was  in 
the  order  denominated  "commissioner^  is  fan- 
material. 

3.  While  the  better  practice  would  have  been 
to  serve  the  debtor  with  a  copy  of  the  equita- 
ble petition,  and  give  him  notice  of  the  liearing 
thereof,  yet,  where  it  was  heard  and  determined 
without  such  service  and  notice,  and  during  the 
same  term  he  appeared  and  moved  to  set  aside 
the  order  whidi  had  be«i  passed,  the  failure  to 
serve  hhn  hi  the  first  histance  was  not  fatal 
and,  as  his  motion  to  set  aside  showed  no  valid 
reason  for  rescinding  the  order,  it  will  be  per- 
mitted to  stand,  the  more  especially  when  it  ap- 
pears that  his  attorneys  of  record  were  present 
when  it  was  passed,  and  made  no  objection. 

(Syllabus  by  the  Oourt) 

Shror  from  superior  courts  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Action  by  the  J.  K.  Orr  Shoe  Oompany 
against  Kimbrough  Broa.,  in  which  the 
Fourth  National  Bank  of  Oolumbus  was  sum- 
moned as  gamlahee.  From  an  order  appoint- 
ing a  traiporary  reoelTer,  defendants  bring 
error.     Affirmed. 

J.  H.  WorriU  and  a  J.  Thornton,  for  plain- 
tiffs in  error.  Brannon,  Hatcher  &  Martin 
and  O.  B.  Battle,  for  defendants  in  error. 

SIMMON^,  0.  J.  1,  2.  The  J.  K.  Orr  Shoe 
Oompany  sued  Kimbrough  Bioa.  in  Talbot 
county,  and  had  process  of  garnishment  ia- 
sued  and  served  on  the  Fourth  National  Bank 
of  Oolumbus.  The  bank  answered,  and  in 
its  answer  stated  that  Kimbrough  Broa.  were 
hidebted  to  it  f  2,000,  besides  interest,  on  a 
promissory  note,  and  that  it  held  as  collateral 
security  certain  stock  in  several  incorporated 
companies.  The  plaintiff  filed  what  it  called 
an  ^'equitable  trayerse,"  in  which  It  alleged 
that  the  coUateral  held  by  the  bank  was  more 
than  sufficient  to  pay  the  debt  of  the  d6fen£t> 
ant  to  the  bank,  the  same  behig  wOTth  be- 
tween $3,000  and  $4,000,  and  prayed  that  the 
court  pass  an  interlocutory  order  appointing 
a  commissioner  to  take  charge  of  and  sell  the 
stock  held  by  the  bank,  and  apirty  the  pro- 
ceeds of  the  sale  first  to  the  payment  of  the 
indebtedness  to  the  bank,  and  hold  the  bal- 
ance of  the  money  until  the  det^nmination  of 
the  suit  which  the  bank  had  brought  against 
Kimbrough  Bros.  The  court  granted  the  or- 
der prayed  for,  and  appointed  the  president 
of  the  bank  as  commissioner  to  sell  the  stodi, 
with  direction  to  pay  from  the  proceeds  the 
debt  to  the  bank,  and  costs  of  suit,  and  to 
hold  the  balance  until  the  litigation  should 
be  disposed  of.  Kimbrough  Bros,  moved- to 
set  aside  the  order,  on  various  grounds,  which 
are  set  out  in  the  reoord.  The  motion  waa 
oyerroled,  and  te  this  ruling  th$y  excepted. 
Under  the  law  of  ttds  state  the  superior  court 
has  both  legal  and  equitable  jurisdiction,  and 
can  administer  both  legal  and  equitable  rem- 
edies Ui  the  same  case.  It  was,  thetefOH, 
wttbin  its  juilsdietlon,  under  the  fiieta.  of 
this  case,  to  gmnt  the  plaintiff  tn  the  i 
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ment  ptrooeedifig  tlie  equitable  zelief  prayed 
for,  Tlie  bank  held  collateial  more  than 
aufllcieat  to  pay  its  debts.  Kimbrough  Bros., 
who  had  pledged  the  collateral  to  the  bank, 
were  Insolvent  If  the  bank  had  sold  the 
cona^eraJ,  and  there  had  been  a  balance.  It 
wonld  have  belonged  to  Kimbrough  Bros.; 
and  without  some  Judicial  interference  the 
bank  would  have  had  a  right  to  pay  that  bal- 
ance to  them.  While,  perhaps,  the  bank 
would  have  had  a  right  to  se]il  the  collateral 
on  the  terms  agreed  upon  with  the  pledg- 
ors, if  any  had  been  agreed  on,  yet  it  did 
not  object  to  this  proceeding,  but  consented 
thereto.  The  court,  therefore,  did  not  err  in 
appointing  a  receiver,  and  ordering  him  to 
sell  the  property,  and  Impound  the  surplus 
to  await  the  result  of  the  plalntifTs  action 
against  Kimbrough  Bros.  That  the  order 
denominated  the  receiver  as  "commissioner" 
Is  immateriaL 

a.  One  of  the  grounds  of  the  motion  to  set 
aside  the  order  was  that  Kimbrough  Bros, 
had  not  been  served  with  notice  of  the  appli- 
cation. When  one  of  the  parties  to  a  pend- 
ing case  applies  for  any  special  order  there- 
in. It  is  the  better  practice  to  give  the  other 
side  notice  of  the  application;  yet,  where 
such  an  application  is  made  in  open  court, 
a^d  all  the  parties  are  in  court,  either  per- 
sonally or  by  counsel,  and  no  objection  is  then 
made,  and  the  court  grants  the  order,  it  is 
a  valid  one^  unless  the  party  who  was  not 
served  can  show  a  good  reason  why  it  should 
be  set  aside.  Here  was  a  case  against  Kim- 
brough Bros.,  and  a  garnishment  issued 
thereon  against  the  bank,  and  the  bank  an- 
swered within  the  time  In  which  it  was  by 
law  required  to  answer.  The  plaintiff  had  a 
right  to  traverse  the  answer  without  any  no- 
tice to  the  defendants,  and  could  apply  for 
equitable  relief  on  this  traverse,  if  it  needed 
such  relief,  and  the  court  could  grant  it 
When  the  court  passed  the  order  which  it 
was  subsequently  sought  to  set  aside,  the 
defendants'  attorneys  were  present,  and 
made  no  objection.  This  being  so,  and  no 
valid  reason  beliig  shown  for  rescinding  the 
order,  this  court  will  not  reverse  the  trial 
court  for  refusing  to  set  it  aside.  Judgment 
affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  inresidlng. 


(9g  Oa.  536) 

MILLBB  et  aL  v.  GAY  et  al. 
(Supreme  Court  of  Georgia.     June  8,  1896.) 
Contempt— What  Constitutes. 
The  plaintiff  in  a  Judgment  obtained  in  a 
^istice*!  court,  which  has  been  carried  by  cer- 
tiorari to  the   superior   court,   does   not   place 
himself  in  contempt  of  the  latter  court  by  suing 
out  a  garnishment  upon  that  judgment  during 
the  pendency  of  the  certiorari. 
(Syllabus  by  the  CJourt) 

Brror  from  superior  court,  Muscogee  coun- 
ty; W.  B«  Butt,  Judge. 
v.25s.Bi.i)0.1J— 37 


Action  by.  J.  M.  Miller  and  others  against 

D.  0.  Gay  and  others  in  Justice  court  From 
a  Judgment  for  plaintiffs,  defendants  brought 
certiorari  to  the  superior  court,  and  from  a 
Judgment  of  that  court  committing  plain- 
tiffs for  contempt  they  bring  error.  Revers- 
ed. 

Miller,  Wynn  &  Miller,  for  phiintiffs  in  er- 
ror. J.  L.  Owen  and  a  J.  Thornton,  for  de- 
fendants in  error. 

LUMPKIN,  J.  In  the  case  of  Herrington 
V.  Block  (decided  at  the  present  term)  25  S. 

E.  426,  this  court  held  that,  w^ere  the  valid- 
ity of  a  Judgment  for  money  rendered  in  a  ^ 
lower  court  was  dlrectdy  involved  in  a .  cer- 
tiorari pending  in  the  superior  court,  it  was 
within  the  power  of  the  Judge  of  the  latter 
court  to  pass  an  order  directing  the  sheriff 
to  suspend  all  further  proceedings  upon  an 
execution  issued  upon  the  Judgment  under  re- 
view. A  disregard  by  the  sheriff  of  such  or- 
der would,  of  course,  put  him  In  contempt 
of  the  superior  court.  The  case  now  in  hand 
is  of  an  altogether  different  character.    In  it, 

it  appears  that  the  plaintiffs  In  an  action 
brought  in  a  Justice's  court  obtained  a  Judg- 
ment, which  the  defendants  in  that  action 
carried  to  the  superior  court  by  certiorari. 
While  the  certiorari  was  pending,  the  plain- 
tiffs In  the  original  action  sued  out  a  gar- 
nishment based  upon  the  Judgment  they  had 
obtained  in  the  Justice's  court;  and  thereupon 
the  plaintiffs  In  certiorari  obtained  from  the 
Judge  of  the  superior  court  a  summary  at- 
tachment for  contempt  against  the  Justice  of 
the  peace  who  issued  the  garnishment,  and 
against  the  parties  at  whose  instance  this  pro- 
cess was  sued  out  At  the  hearing  the  Judge 
of  the  superior  court  discharged  the  Justice, 
but  ordered  the  other  respondent  committed 
to  Jail.  We  can  And  neither  law  nor  prec- 
edent to  sustain  such  a  proceeding.  It  does 
not  appear  that  any  execution  was  issued 
upon  the  Judgment  rendered  in  the  Justice's 
court,  or  that  any  effort  to  proceed  with  that 
Judgment  was  made.  The  mere  suing  oat 
of  a  garnishment  was  no  yiolation  of  the  su- 
persedeas resulting  from  the  issuing  of  the 
writ  of  certiorari.  Indeed,  a  garnishment 
may  be  sued  out  upon  a  pending,  action  in 
which  no  Judgment  at  all  has  been  rendered, 
and  in  any  eyent  the  garnishment  bond  af- 
fords sufficient  protection  to  the  opposite  par- 
ty. The  proceeding  for  contempt  was  total- 
ly unauthorized.    Judgment  reversed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 

(98  Ga.  540) 

JARRBTT  V.  WAIiLAOH. 

(Supreme  Court  of  Georgia.     June  8,  1$98.) 

Trustb—Kstablishhent    bt    P1.ROL— PzJSADIlfe- 

Harxlbss  Error. 

1.  In  the  absence  of  proper  pleadings  and  par^ 

ties,  parol  evidoice  is  imidmissible  to  incpaft 

a  trust  upon  an  absolute  and  uneonditional  deed. 
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2.  Under  the  pleadings  in  this  case,  the  sole 
tasae  for  determination  by  the  jury  was  whether 
er  not  a  deed  executed  bj  the  plaintiff's  ward, 
an  alleged  lunatic,  was  yoid  oecause  of  his 
mental  incapacity,  at  the  time  it  was  signed,  to 
make  a  binding  contract 

3.  This  being  so,  and  the  jury,  upon  a  fair 
submission  of  this  issue,  having  found  for  the 
plaintiff,  on  eyldence  fully  warranting  the  ver- 
dict, the  same  will  not  be  set  aside,  even  though, 
upon  immaterial  matters,  certain  charges  com- 
plained of,  but  which  are  not  now  passed  upon, 
may  have  been  incorrect. 

(Syllabus  by.  the  Court)  ^ 

Error  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Action  by  Flora  Wallace,  guardian  of  Ster- 
ling Inrin,  against  Robert  Jarrett,  individual- 
ly and  as  gruardlan.  From  a  judgment  for 
plaintiff,  defendant  brings  error.     Affirmed. 

H«  G.  Oameron,  G.  J.  Thornton,  and  J.  U 
Owen,  for  plaintiff  in  error.  Goetchius  & 
Ohappell  and  A.  W.  Cozart,  for  defendant  In 
error. 

LUMPKIN,  J.  This  was  an  action  by 
Flora  Wallace,  as  the  guardian  of  Sterling 
Irrln,  an  alleged  lunatic,  against  Robert  Jaj> 
rett  and  his  minor  daughter,  Minnie  L.  Jar- 
rett, *for  the  cancellation  of  a  deed  made  to 
the  latter  by  the  plaintiff's  ward.  The  peti- 
tion was  based  mainly  upon  the  ground  that 
Sterling  Irvln«  at  the  time  of  the  execution 
of  the  deed,  was  of  unsound  mind,  and  not 
possessed  of  sufficient  mental  capacity  to 
make  a  binding  contract  '  The  answer  of  the 
defendants,  among  other  things,  alleged  that, 
Icmg  prior  to  the  making  of  the  deed  in  ques- 
tion, one  Klttie  Williams  had  purchased  the 
land  therein  described  from  Oatherine  M. 
Heeler,  had  paid  the  latter  all  the  purchase 
money  for  the  same,  and  that,  in  order  for 
Irvln  to  act  as  trustee  for  KitUe  Williams, 
his  name  was  embraced  in  the  deed,  though 
he  had  no  interest  in  the  land.  There  wtts, 
however,  no  prayer  for  a  reformation  of  the 
deed  ftt)m  Mrs.  Meeler,  which  on  its  face 
purported  to  be  a  conreyance  of  the  land  to 
Irvin  and  Klttie  Williams,  nor  was  Mrs. 
Meeler  made  a  party  to  this  action.  It  ap- 
pears that  Klttie  Williams  died  before  the 
execution  of  the  deed  from  Irvin  to  Minnie 
L.  Jarrett  It  can  be  gathered  from  the  rec- 
ord that  the  plaintilTs  theory  was  that  Klt- 
tie Williams,  before  her  death,  had  intermar- 
ried with  Irvin,  and  that  after  her  death  he 
became  the  sole  owner  of  the  property  in  dis- 
pute, having  derived  titie  to  an  undivided 
half  of  the  same  through  the  Meeler  deed, 
and  to  the  other  half  as  the  sole  heir  of  his 
deceased  wife.  On  the  other  hand,  the  de- 
fendants seem  to  haye  insisted  that  there 
was  never  any  lawful  marriage  between  Kit- 
tie  Williams  and  Irvin,  and  that  he  had  no 
interest  in  the  land  under  the  Meeler  deed, 
for  the  reasons  above  indicated.  They  also 
claimed  titie  to  Minnie  L.  Jarrett  under  a 
pATol  gift  ftom  Klttie  Williams,  alleged  to 
lunr«  been  made  while  she  was  in  life.  The 
ftH!€going  statement  contains  enough  of  the 


facts  disclosed  by.  the  record  to  fllustrfltte 
our  rulings  in  this  case. 

1.  The  trial  judge  very  properly  excluded 
parol  evidence  tending  to  show  that  Irvin 
took  no  interest  in  the  land  under  the  Meeler 
deed.  Upon  its  face,  that  deed  conveyed  to, 
him  an  undivided  half  of  the  property  as  a 
tenant  in  common  with  Klttie  Williams,  and 
the  defendants  sought  to  ingraft  upon  this 
absolute  and  unconditional  conveyance  a 
parol  trust  It  is  well  settled  that  in  the 
absence  of  proper  pleadings  and  proper  par- 
ties, such  a  thing  cannot  be  done.  The  mere 
naked  allegations  as  to  the  purpose  for 
which  the  name  of  Irvin  was  Inserted  In  the 
deed  were  entirely  insufficient  to  authorise 
even  a  court  exercising  equity  powers  to 
grant  the  relief  which  we  suppose  the  de- 
fendants were  seeking  to  obtain.  Thete 
ought  to  have  been  at  least  a  prayer  for  a 
reformation  of  the  deed,  and  Mrs.  Me^er 
and  the  leg^l  representative  of  Klttie  Wil- 
liams should  have  been  made  parties  to  the 
proceedings. 

2,  3.  The  truth  is  that,  under  the  pleadings 
and  evidence  in  this  case,  there  was  really 
but  one  issue  to  be  passed  upon  by  the  Jury, 
Tiz.  whether  or  not  Irvin,  at  the  time  he  exe- 
cuted tlie  deed  for  the  cancellation  of  which 
this  petition  was  brought,  was  mentally  capa- 
ble of  contracting.  This  question  was  fair- 
ly submitted  to  the  jury,  and  there  was 
abundant  evidence  to  warrant  them  in  find- 
ing that  Irvin  was  not  thus  capable.  Accord- 
ingly, there  is  no  legal  cause  for  setting  the 
verdict  aside.  We  have  not  undertakeA  to 
determine  whether  or  not  there  vras  any  er- 
ror In  some  of  the  charges  complained  of. 
for  the  reason  that  they  relate  to  immate- 
rial mattera  not  affecting  the  real  merits  of 
the  case.    Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


MILLBR  et  aL  V. 


(d8  Ga.  567) 
WILSON. 


(Supreme  Oourt  of  Georgia.     June  11,  1886.) 
CoNVBRsrox— AoENCT— When  a  DsrBNSB. 

1.  An  agent  who,  for  and  in  behalf  of  his 
principal,  takes  the  property  of  another  without 
the  latter's  consent,  it  as  to  him  guilty  of  a  eon- 
version,  although,  heing  ignorant  of  the  true 
owner's  title,  the  agent  may  have  acted  in  per- 
fect good  faith;  and  such  agent  may  be  sued 
in  trover  for  the  property,  even  after  his  deliv- 
ery of  it  to  his  principal 

2.  Under  the  evidence  disclosed  by  the  record, 
it  was  error  to  grant  a  nonsuit. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Stewart  county; 
W.  H.  Pish,  Judge. 

Trover  by  Miller  &  Miller  against  M.  M. 
Wilson.  From  a  judgm^it  of  ncmault,  plain- 
tiffs bring  error.    Rerersed. 

The  following  Is  the  ofllcial  report: 
Miller  &  Miller,  on  June  28,  1894,  brought 
their  action  in  the  county  court  of  Stewart 
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county  against  M«  M.  Wilson  far  a  black  mare 
mole,  named  Mollie.  Defendant  pleaded  not 
gnllty,  and*  further,  that  he  did  not  hare  the 
property  in  his  possession  at  the  time  of  the 
brining  of  the  suit,  and  never  had  it  in  his 
possession.  There  was 'a  Judgment  for  plain- 
tiffs, and  defendant  took  the  case  by  appeal 
to  the  superior  court  In  that  court  a  non-* 
suit  was  granted,  and  to  this  ruling  plaintifT 
excepted.  B.  S.  Miller,  one  of  plaintiffs,  tes- 
tified: They  owned  a  plantation  ii^  Chatta- 
hoochee county,  about  1^  miles  east  of  Cus- 
seta,  and  in  the  year  they  employed  W.  D. 
Berry  as  their  foreman  or  overseer  on  said 
plantation.  That  he  lived  there,  and  was 
their  agent  u>  run  the  farm.  That  witness 
had  heard  defendant,  M.  M.  Wilson*  testify 
In  this  case  in  the  county  court  of  Stewart 
county.  That,  some  time  during  the  month 
of  November  of  that  year,  be  (the  defendant) 
wpnt  to  see  W.  D.  Beny,  at  the  request  of 
the  Richland  Guauo  Conpany,  to  collect  a 
debt  which  W.  D.  Berry  owed  the  Richland 
Guano  Company.  That  W.  D.  Beriy  propos- 
ed to  settle  the  debt  by  delivering  to  him  for 
the  guano  company  two  mules.  That  they 
finally'  agreed  on  the  price  at  which  one  of  the 
mules  should  be  taken,  whereupon  3erry  de- 
livered to  Wilson  one  of  the  miilcs  for  the 
Richland  Guano  Company.  9?bat  Wilson  car- 
ried away  the  mul<^  to  Richland,  Ga.,  where 
he  delivered  the  same  to  the  Richland  Guano 
Company  as  a  payment  on  the  debt  agreed 
upon  by  hhn  and  Berry.  That  at  the  time 
the  mule  was  delivered  to  him  by  Berry,  and 
at  the  time  he  carried  It  and  delivered  it  to 
tlie  Richland  Guano  Company,  he  was  merely 
acting  in  this  transaction  as  the  attorney  at 
law  and  agent  for  the  Richland  Guano  Com- 
pany to  collect  the  debt  due  it  by  Berry. 
That  he  was  not  sent  specially  to  Berry's 
house  for  the  mule,  but  to  collect  the  debt, 
and  after  he  got  there  the  trade  was  brought 
up  and  made,  without  any  knowledge,  until 
It  happened,  that  such  would  be  done.  That 
Berry  offered  the  mule  at  an  agreed  price  as 
a  payment  on  the  debt  That  he  (Wilson), 
for  the  guano  company,  accepted  it  That 
he  was  authorized  by  the  guano  company  to 
make  such  a  settlement  Miller  further  testi- 
fied: That  the  mule  was  the  property  of 
the  plaintiffs,  belonged  to  them  at  that  time, 
and  th^  had  owned  it  ever  since  March, 
1892.  That  he  did  not  know  the  age  of  the 
mule,  but  It  was  a  black  mare  mule,  named 
Mollie.  That  he  had  seen  her  a  few  days  be- 
fore she  was  carried  away,  and  she  was 
worth  a  minimum  of  $75.  That  no  demand 
had  ever  been  made  upon  Wilson  for  the  mule 
before  suit  waA  brought  against  him.  That 
he  had  heard  Wilson  testify,  on  the  trial  in 
the  county  court,  that  he  (Wilson)  was  not  in 
possession  of  the  mule  when  the  suit  was 
brought  and  never  had  possession  of  it  any 
longer  than  it  took  him  to  carry  it  from  where 
Berry  delivered  it  to  him,  to  Richland,  and 
torn  it  over  to  the  guano  company;  that  he 
never  idaimed  any  interest  in  the  mule  or  any 


right  to  its  possession;  that  while  be  had  it 
he  thought  Berxy.  owned  it  and  had  a  right  to 
sell  it;  that  he  had  no  notice  of  pbiintiffs' 
title  till  after  he  had  delivered  it  to  the  guano 
company;  that  since  then  he  had  never  seen 
it,  nor  had  anything  to  do  with  it  nor  assert- 
ed any  right  of  title  or  possession  to  it;  and 
that  after  he  had  delivered  it  to  the  guano 
compai^,  and  before  the  guano  company  had 
disposed  of  it  the  officers  of  the  guano  c<im- 
pany  informed*  him  that  they  had  received  a 
letter  from  B.  S.  Miller  notifying  the  guano 
company  that  the  mule  was  the  property  of 
plaintiffs. 

B.  T.  Hickey  and  Miller,  Wynn  &  MiUer, 
for  plaintiffs  in  error.  J.  B.  Hudson,  for  de- 
fendant in  error. 

SIMMONS,  C,  J.  This  was  an  action  of 
trover  for  a  mule.  The  facts  are  set  out  by 
the  reporter.  Under  these  facts  we  think  the 
court  erred  in  granting  a  nonsuit  The  de- 
fendant was  not  relieved  from  liability'  by 
the  fact  that  in  receiving  the  mule  from  Beiv 
ry,.be  acted  as  the  agexit  of  the  guano  com- 
pany, and  without  notice  of  the  plaintiffs' 
title,  and  undo**  the  belief  that  Berry  owned 
the  mule  and  had  a  right  to  sell  it  Whoever 
meddles  with  another's  property,  whether  as 
principal  or  agent  does  so  at  his  peril;  and 
it  makes  no  difference  that  in  doing  so  he 
acts  in  good  faith,  nor,  in  the  case  of  an 
agent  that  he  delivers  the  property  to  his 
principal  before  receiving  notice  of  the  claim 
of  the  owner.  If  an  agent  takes  the  property 
of  another  without  his  c<Hisent  and  delivers 
it  to  the  princ-pal,  it  is  a  conversion,  and  tro- 
ver will  lie  for  the  recovery  of  the  property, 
or  for  damages  as  the  i^aintiff  may  elect 
This  is  well  settled.  Mechem,  Ag.  §§  571« 
574,  and  citations;  Cooley,  Torts.  *452;  Sw- 
ell's Bvans,  Ag.  *76;  Stephens  v.  ffllwaU, 
4  Manle  &  S.  269;  Lee  v.  Mathews,  10  Ala. 
682,  44  Am.  Dec.  496.  And  see  Rushln  v. 
Tharpe,.88  Ga.  78^  15  S.  B.  830.  Where  an 
actual  conversion  is  shown,  np  demand  is  nec- 
essary; evidence  of  demand  and  refusal  be- 
ing reliuired  only  as  evidence  of  a  conversiolL 
Rushin  v.Thaxpe,  supra^   Judgment  reversed. 

ATKINSON,  J^  providentially  absent,  and 
not  presiding. 

(98  Oa.  674) 
HOBBS  et  al.  v.  DOUGHERTY  COUNTY. 

(Supreme  Court  of  Georgia.     June  12,  1896.) 

Banks— Refusal  to  Pat  Ovbb  County  Funds  — 

RftMBDT  OF  OouNTT— Constitutional 

Law— JuRV  Trial. 

1.  Upon  tbe  refusal  of  a  banker  to  pay  over 
money  which  had  been  ^'collected  for  any  conn^ 
ty  purpose  whatever.*'  and  deposited  with  him 
by  the  connty  treasurer  or  tax  collector,  the  or- 
mnary  or  other  proper  county  authoritiefl  may, 
under  the  proyiaions  of  sections  523,  524,  and 
526  of  the  Code,  issae  execution  against  the 
banker  for  the  purpose  of  collecting  from  him 
the  amount  thus  placed  in  his  hands. 

2.  The  above-cited  sections,  in  view  of  the 
remedy  provided  by  section  525,  which  allows 
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the  defendant  in  execution  to  file  an  affidavit  of 
Illegality,  and  have  the  same.poased  upon  by  a 
jury,  are  not  onconatitutionai 
(Syllabus  by  the  Ck>art.) 

Brror  from  Buperior  court,  Dougherty  coun- 
ty; B.  B.  Bower,  Judge. 

Rnle  sued  out  by  Dougherty  county  against 
Hobbs  &  Tncker,  upon  which  execution  ich 
sued.  From  a  judgment  striking  thMr  affi- 
davit of  Illegality,  defendants  bring  error. 
Affirmed* 

Wooten  &  Wooten,  W.  T.  Jones,  and  Jesse 
W.  Walters,  for  plaintiffs  in  error.  D.  EL 
Pope,  for  defendant  in  error. 

SIMMONS,  0.  J.  The  county  commission- 
ers of  Dougherty  county  Issued  a  rule  against 
Hobbs  &  Tud^er,  bankers,  calling  upon  them 
to  pay  OTcir  to  the  county  certain  money 
which  had  been  collected  for  county  purposes, 
and  which  had  been  deposited  with  them  by 
the  treasurer  and  tax  collector  of  the  county. 
Hobbs  &  Tu<&er  failed  to  appear  at  the  time 
they  were  called  upon  to  appear,  and  the 
county  commissioners  Issued  an  execution 
against  them  for  the  amount  claimed  to  be 
due  the  county.  They  filed  an  affidavit  of  il- 
legality to  the  execution,  setting  up  ther^n 
that  the  conmilssloners  had  no  power  to  issue 
an  execution  against  them,  because  th^  were 
not  officers  of  tiie  county,  and  that  the  stat- 
ute under  which  the  execution  was  issued  was 
unconstitutional,  because  no  provision  was 
made  therein  for  a  trial  l^  Jury  before  the  is- 
suance of  the  execution.  These  grounds  of 
illegality  were  stricken  on  demurrer,  and  a 
verdict  was  rendered  for  the  plaintiff,  and 
against  the  Illegality.  The  defendants  made 
a  motion  for  a  new  trial,  which  was  orer- 
ruled,  and  they  excepted. 

Section  623  of  the  Ck>de  provides  that  the 
ordinaries  shall  hare  authority  *'to  compel  all 
persons,  their  heirs,  executors  or  administra- 
tors, who  have  or  may  have  in  their  hands 
any  county  money  collected  for  any  county 
purpose  whateyer,  to  pay  over  the  same." 
Section  524  provides  that,  "on  failure  to  pay 
the  same,  such  ordinaries  shall  issue  execu- 
tions against  such  persons  and  their  securi- 
ties, if  any,  for  the  full  amount  appearing  to 
be  due,  as  the  comptroller  general  issues  exe- 
cutions against  defaulting  tax  collectors." 
Section  525  provides  that  "if  such  execution 
shall  issue  for  too  much,  or  if  defendant  de- 
nies on  oath  owing  any  part  thereof,  he  may, 
by  filing  an  affidavit  of  illegality,  according 
to  the  rules  governing  other  illegalities,  cause 
an  issue  to  be  formed  thereon,  which  shall  be 
tried  by  a  special  Jury  at  the  first  term  of 
the  superior  court  thereafter."  Section  626 
declares  that  "the  provisions  of  the  foregoing 
four  sections  are  applicable  to  all  persons  and 
their  sureties  who  may  borrow,  or  pretended- 
ly  borrow,  any  county  money  from  any  per- 
son having  custody  thereof,  and  shall  be,  in 
all  respects,  held  as  holders  of  county  funds." 
The  powers  thus  conferred  upon  the  ordina- 
ries were  by  subsequent  legislation  rested  in 


the  county  commissioners  of  Dougherty  coun- 
ty. Under  these  sections,  the  commissioners 
could  issue  execution  against  any  person  hold- 
ing county  funds.  It  is  not  necessary  that 
the  person  holding  such  funds  shall  be  an  of- 
ficer of  the  county.  If  Hobbs  &  Tucker,  as 
bankers,  received  this  money  on  deposit  from 
the  treasurer  and  tax  collector  of  the  county, 
they  became  holders  of  county  funds,  wheth- 
er the  deposit  was  special  or  general;  and 
they  stood  on  the  same  footing  as  these  offi- 
cers, upon  refusal  to  pay  the  funds  to  the 
county  when  demanded  of  them. 

2.  It  was  not  essential  to  the  constitution- 
ality of  the  sections  of  the  Code  above  refer- 
red to  that  provision  should  be  made  for  a 
trial  by  Jury  before  the  issuance  of  the  exe- 
cution. It  is  sufficient  if  proTlslon  is  made 
for  a  Jury  trial  at  some  stage  of  the  proceed- 
ings, and  the  defendant  allowed  to  make  all 
his  defenses  before  the  liability  becomes  fixed 
and  final.  Under  section  525,  he  can  make 
any  defense  which  could  be  made  in  an  ordi- 
nary suit  He  is  therefore  fully  protected  in 
his  constitutional  rights. 

The  court  did  not  err  in  sustaining  the  de- 
mxurer,  and  in  OTerrullng  the  motion  for  a 
new  trlaL     Judgment  affirmed. 

ATKINSON,  J.,  proYldentlaUy  absent,  and 
not  presiding. 


(98  Oa.  Stt) 
8NIPBS  V.  PARKER  et  aL 
(Snpreme  Court  of  Georgia.    June  8,  1896.) 

BncrKsan  ^  AoTions  of  Compx^imt— DcrsKsas 

—Admission  of  Possbssion  —  Titlb  of  Flaih- 
TiPF— RuLBS  of  Court— Ambndmbkt—  Dbscbnt 
-Rights  of  Widow. 

1.  The  twenty-fifth  mle  of  the  superior  courts, 
in  force  prior  to  June  25,  1879,  providing  that 
no  party  should  be  permitted  to  defend  an  eject- 
ment cause  witbx)ut  admitting  that  he  was  in 
possession  of  the  premises  In  dispute  at  the  com- 
mencement of  the  action,  was,  in  the  month 
above  mentioned,  so  amended  by  the  judges  in 
convention  as  to  render  it  applicable  to  statu- 
tory actions  of  complaint  for  land.  It  was 
within  Uie  power  of  the  judges  to  thus  amend 
this  mle,  and  it  is  still  of  force  as  amended,  not 
havina  been  changed  by  the  convention  of  1893. 

2.  When  a  man  dies  Intestate,  leaving  a  wid* 
ow  and  children,  the  title  to  his  realty  vests  in 
the  latter,  subject  only  to  the  fbrmer't  right  to 
take  a  child's  part,  or  have  dower  assigned 
therein;  and  unless  it  affirmatively  appears  that 
within  the  time  prescribed  by  law,  sne  elected 
to  take  a  chlld'p  part,  no  presnmption  will  arise 
that  the  ever  haid  any  vested  estate  In  f^  in 
such  realty. 

3.  Prior  to  the  act  of  September  27,  1883, 
amending  paragraph  6  of  section  2484  of  the 
Code,  a  mother,  unless  a  widow,  did  not  Inherit 
with  the  brothers  and  sisters  of  her  deceased 
child. 

4.  A  man  whose  deceased  wife's  father  died 
in  possession  of  land,  conld,  as  her  sole  heir 

She  having,  before  her  deatii.  Inherited  all  the 
terests  of  her  co-heirs  in  the  premises),  re- 
cover the  land,  upon  the  strength  of  her  ances- 
tor's possession,  from  one  who  did  not  show  a 
better  title;  and  in  such  case  the  plaintifTs 
right  to  recover,  though  he  married  before  186d, 
would  in  no  way  be  affected  by  the  questict 
whether  he  did  or  did  not,  in  the  exercise  of  his 
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tnarital  rights,  rednce  the  land  to  posseflslon, 
%a  hJB  own,  daring  the  lifetime  of  his  wife. 
(SyllabuB  by  the  Court.) 

Error  from  saperior  court,  Baldwin  comity; 
Hart,  Judge. 

Action  by  John  Snipes  against  J.  and  0. 
Parker  and  others  to  recorer  land.  From  a 
judgment  for  defendants,  plaintiff  brings  er- 
ror.   Reversed. 

C.  P.  Crawford,  for  plaintiff  in  error. 
Whitfield  (k  Allen,  for  defendants  In  erroc. 

LUMPKIN,  J.  1.  The  twenty-flfth  mle  of 
the  superior  conrts,  as  it  stood  prior  to  June 
2S,  1879,  was  by  its  terms  confined  to  actions 
of  ejectment;  that  is,  to  suits  for  land  brought 
In  the  fictitious  form.  AccordiDgly,this  court, 
in  the  case  of  Gabbett  y.  Sparks,  60  6a.  582, 
held  that  the  rule  in  question  was  not  applica- 
ble to  statutory  acUons  for  the  recovery  of 
land.  The  convention  of  judges  in  1879 
amended  the  rule  so  as  to  make  it  also  apply 
to  actions  of  the  latter  kind,  and  the  rule  as 
thus  amended  was  not  chaxiged  by  the  con- 
vention of  Judges  which  assembled  in  1898. 
It  was  contended  In  the  present  case,  how- 
ever, that  the  judges  had  no  power  or  au- 
thority to  make  the  amendment  above  men- 
tioned. We  are  utterly  uname  to  perceive 
why  they  could  not.  Code,  §  3246.  The  truth 
is,  there  is  no  good  reason  why  such  a  rule 
should  not  apply  as  well  to  one  class  of  these 
actions  as  to  the  other.  Why  should  any 
person  not  in  possession  of  the  nremises  m 
dispute,  either  In  person  or  by  tenant,  care  to 
defend  an  action  for  their  recovery;  and,  as 
to  him,  what  difference  could  it  make  as  to 
the  form  of  the  action?  It  would  seem,  in  ei- 
ther event,  he  had  no  interest  in  the  matter, 
We  do  not  understand  that  the  trial  judge 
ruled  contrary  to  the  views  above  expressed. 
The  somewhat  confused  record  sent  up  in 
this  case  seems  to  indicate  that  he  did  not, 
and  we  are  Quite  confident  that  this  is  the 
truth  ^of  the  matter;  for  it  is  not  at  all  proba- 
ble that  so  clear-headed  a  judge  as  we  know 
him  to  be  would  make  a  mistake  about  a 
question  of  i>ractlce  so  free  from  doubt  or 
difficulty.  The  question,  however,  appears  to 
have  be^i  discussed  at  the  trial  below,  and 
we  hare  ruled  upon  it  simply  to  set  it  at  rest. 

2.  When  a  man  dies  intestate,  leaving  a 
widow  and  children,  the  title  to  his  realty 
vests  in  the  latter,  subject  only  to  the  for- 
mer's right  to  take  a  child's  part,  or  have 
dower  assigned  therein.  The  widow  may 
elect  to  take  either,  but  cannot  have  both. 
If,  within  the  time  prescribed  by  law,  the 
widow  does  neither,  the  title  to  the  realty  of 
the  deceased  vests  abs<^utely  in  his  children. 
Until  barred  of  her  right  to  make  her  elec- 
tion between  dower  and  a  chfld's  part,  the 
widow  is  free  to  take  whichever  she  chooses. 
The  right  to  take  a  child's  part  expires  after 
the  lapse  of  twelve  months  from  the  granting 
at  letters  testamentary  or  of  administration 
on  the  husband's  estate,  whereas  the  right  to 


dower  is  barred  by  a  failure  to  apply  fbr  the 
same  withhi  seven  years  from  the  death  of 
the  husband.  Code,  f  1794,  pars.  8,  4.  After 
the  right  to  take  a  chfld*s  part  has  become 
barred,  she  may  still  have  dower,  within  the 
seven  years  limited.  There  is  neyer  a  pre- 
sumption that  she  will  take  a  child's  part 
See  Tmett  v.  Fnnderbuik,  90  Ua.  686,  20  B. 
B.  260,  and  cases  cited.  Consequently,  un- 
less in  a  given  case  it  afllrmatively  appears 
that  within  the  twelve  months  allowed  by 
law  she  actually  elected  to  take  a  child's  part, 
there  is  no  presumption  that  she  ever  had  any 
vested  estate  in  fee  in  the  land  of  the  de- 
ceased. 

8.  As  the  law  stood  prior  to  the  act  of  Sep- 
tember 27,  1888  (Acts  1882-83,  p.  66),  amend- 
ing the  sixth  paragraph  of  section  2484  of  the 
Code,  a  mother,  unless  a  widow  at  the  time 
of  the  death  of  one  of  her  children  intestate, 
did  not  inherit  with  the  brothers  and  sisters 
of  such  deceased  child,  or  take  any  interest 
in  the  estate  left  by  the  latter. 

4.  It  was  shown  by  the  plaintiff  in  the  pres- 
ent case  that  his  wife's  fftther,  John  Norr,died 
in  possession  of  the  premises  in  dispute  about 
the  year  1846  or  1847,  claiming  the  same  un- 
der a  deed  thereto.  He  left  a  widow,  two 
sons,  and  a  daughter.  His  widow  married 
one  Grimes  in  1855,  and  his  daughter  married 
the  plaintiff  in  December,  1860,  and  died 
In  1873.  Neither  of  the  sons  ever  married. 
Both  entered  the  Confederate  service.  One 
was  ki&ed  in  1862,  and  the  other  was  re- 
puted dead,  never  baring  been  heard  from 
since  the  war.  In  1861,  when  plaintiff  him- 
self entered  the  Confederate  service,  he  car- 
ried his  wife  back  to  her  home  on  the  disputed 
premises,  where  die  ronained  till  plaintiff's 
return  at  the  close  of  the  war.  He  ^'cropped" 
the  premises  in  1865,  and  again  in  1875,  living 
on  the  place,  and  then  gave  possession  of  it  to 
Mrs.  Grimes,  his  mother-in-law,  who,  with 
his  c<»isent  and  permission,  continued  to  oc- 
cupy the  premises  until  her  death,  about  eight 
years  before  the  trial.  The  defendants  Intro* 
duced  no  evidence  whatever.  The  question, 
thereCdre,  is  whether  or  not  the  i^alntiff  was 
entitled  to  recover  the  premises  upon  the  state 
of  fitcts  proved  by  him.  Tlie  trial  judge  in- 
structed the  jury  that,  **unless  plaintiff  re- 
duced the  premises  to  his  possession  in  his 
wife's  lifetime,  his  marital  right  would  not 
attach  to  her  interest  therein,  and  they 
should  find  for  the  defendants."  If  the  plain- 
tiff is  the  sole  heir  of  his  deceased"  wife,  this 
charge  did  not  apply  the  proper  test  to  his 
right  to  recover;  for,  in  that  capacity,  he 
could  recover  independently  of  the  question 
as  to  whether  or  not  he  had,  by  virtue  of  his 
marital  rights,  reduced  the  property  to  posses- 
sion, as  his  own,  prior  to  her  death,  in  the 
light  of  the  record  before  us,  we  have  dealt  wiib 
the  case  upon  the  assumption  that  he  is  her 
sole  heir.  This  may  not  be  the  real  truth  of 
the  case,  and,  if  not,  the  next  hearing  can  be 
shaped  in  accordance  with  the  facts  as  they 
then  appear;    but  our  decision  must  be  an* 
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derstood  as  hayiug  been  made  upon  tin  idea 
tliat  the  plaintiff  inherited  his  wife's  ^tiie 
estate.  Treating  him  as  her  sole  heir,  his 
right  to  recover  seems  clear.  From  tliis  point 
of  view,  how  stands  the  case?  Under  the  law 
as  announced  in  the  second  division  of  this 
opinion,  the  conclusion  to  be  drawn  from  the 
facts  proved  hy  the  plaintiff  is  that  the 
widow  of  John  Norr  never  had  aniy  vested  es- 
tate in  fee  in  the  premises;  and  if,  indeed, 
she  ever  exercised  her  right  to  take  dower 
therein,  such  dower  estate  necessarily  termi- 
nated at  her  death,  some  eight  years  before 
the  trial.  Therefore  it  would  appear  that  the 
plaintiffs  wife  and  her  two  brothers  each 
took  an  equal  share  in  this  land  at  the  death 
of  their  father.  Upon  the  death  of  these  two 
brothers,— neither  having  ever  married,  and, 
so  far  as  appears,  both  having  died  intestate, 
—she  inherited  the  entire  interest  of  both  in 
tbe  land,  their  mother  having  previously  again 
married;  for  such  was  the  law  of  descent 
prior  to  1883,  as  is  shown  in  the  third  divi- 
sion of  this  opinion.  Thus,  prior  to  the  death 
of  the  plaintiff*s  wife,  it  would  seem  that 
the  entire  fee  in  the  land  became  vested  in 
her,  and  the  plaintiff  claims  the  premises  by 
virtue  of  this  apparently  perfect  right  and  ti- 
tle in  his  wife  at  the  time  of  her  death.  In 
view  of  the  repeated  rulings  of  this  court,  it 
cannot  be  questioned  that  she  would,  inde- 
pendently of  any  possession  of  her  own,  have 
a  perfect  right,  were  she  in  life,  to  recover 
the  premises  upon  the  strength  of  her  father's 
possession  at  the  time  of  his  death,  as  against 
one  who  failed  to  show  a  better  title  or  right 
of  possession.  And  in  her  right,  and  as  her 
only  heir  at  law,  the  plaintiff  could  do  like- 
wise. As  above  hinted,  we  fear  that  the 
record  does  not  disclose  the  whole  truth  of 
this  case  as  it  appeared  at.  the  trial  below. 
We  do  not  see  how  the  charge  on  the 'subject 
of  the  plaintifiTs  marital  rights  could  have 
been  given,  unless  it  had  some  application  to 
the  issues  then  presented  by  the  evidence. 
The  judge  would  hardly  have  given  this 
chaige  if  it  was  totally  inapplicable,  as  must 
have  been  apparent  if  the  plaintiff's  right  to 
have  his  deceased  wife's  entire  estate,  as  her 
only  heir,  was  perfect  and  complete  without 
regard  to  the  question  of  his  marital  rights. 
Be  this  as  it  may,  we  have  done  the  best  we 
could  with  the  record  before  us.  As  there  is  to 
be  another  trial,  the  whole  case  can  be  brought 
out,  and  doubtless. the  correct  result  will  be 
reached.   Judgment  reversed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(96  aa.  564) 

BAWLS  V.  MOYB  et  al. 
(Supreme  Oourt  of  Georgia.     June  12,  1896.) 

LAirDI/>BD    AND    TbKANT— LiBN    FOB    AdVANOBS— 

Assignment. 
A  tenant  executed  and  delivered  to  his  land- 
lotd  a  contract  embracing  a  promise  to  pay  a 
•pecUled  amount  of  cotton  as  rent,  and  creating 


a  lien  la  the  landleid's  favor  to  ■eenre  to  falm 

payment  for  whatever  advances  he  might  make 
to  aid  the  tenant  m  malung  crops  on  ,tne  rented 

S remises  during  the  next  ensuing  year.  On  the 
ay  this  contract  was  executed,  an  entry  was 
written  thereon,  which  the  landlord  signed,  recit- 
ing that,  *'f  or  value  received,  the  within  rent  note 
is  nereby  transferred  and  assigned  to"  a  named 
person,  to  whom  the  landlord  was  indebted  upon 
a  promissory  note  for  the  purchase  money  of 
the  land  so  rented.  The  assignment  was  made 
as  a  collateral  security  for  the  payment  of  this 
note.  In  the  contract  of  sale  it  was  stipulated 
that,  if  this  note  was  not  paid  when  due,  the 
land  was  to  remain  the  prop^ty  of  the  vendor, 
and  the  tenant  was  to  be  his  tenant.  The  pur- 
chase money  was,  however,  paid  before  its  ma- 
turity. Upon  this  state  of  facts,  held,  that 
the  assignment  in  question  did  not  operate  to 
pass  to  the  assignee  the  special  lien  created  by 
the  contract  in  the  landlord's  favor  ifor  advance- 
ments, nor  authorize  the  assignee  to  furnish  the 
tenant  with  supplies,  and  then  collect  the  price 
of  the  same  by  a  foreclosure  of  this  lien. 
(SyUabus  by  the  Court.) 

Error  from  superior  court,  Randolph  county; 
J.  li.  Hardeman,  Judge. 

Action  by  A.  J.  Moye  and  others  against  J. 
Bi.  Bawls.  From  a  judgment  for  plaintiffs,  de- 
fendant brings  error.    Reversed. 

Jas.  H.  Guerry  and  W.  O.  Worrill,  for  plahi- 
tiff  in  error.  W.  D.  Kiddoo,  for  defendants  In 
error. 

LUMPKIN,  J.  Under  the  facts  recited,  the 
assignee  took  nothing  except  the  tenant's  obli- 
gation to  pay  rent.  An  express  assignment 
was  Indispensably  necessary  to  pass  the  land- 
lord's lien  for  supplies,  provided  for  in  the  con- 
tract The  mere  transfer  of  '*the  within  rent 
note*'  was  not  an  assignment  of  any  lien.  See 
Lathrop  v.  Glewis,  63  Ga.  282.  Judgment  re- 
versed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 
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STORY  V.  BROWN. 


(Supreme  Coxat  of  Georgia.     June  12,  1896.) 

Appbal— Questions  Opbn  to  Bbvibw^Wbioht 
OF  EviDBNOE— Trial— Offer  of  Evidence. 

1.  Where  exceptions  pendente  lite  were  filed 
by  a  defendant  to  the  allowance  of  an  amend- 
ment to  the  plaintiff's  declaration,  and,  aft»r  a 
verdict  for  the  latter,  a  judgment  of  the  trial 
court  granting  a  new  trial  was  brought  to  this 
court  by  the  plaintiff,  the  defendant  filing  no 
cross  bill  of  exceptions,  which  judgment  was  af- 
firmed, with  direction  that  the  case  be  tried 
again  upon  a  single  issue  of  fact.  It  was  too  late, 
after  another  trial  had  in  compliance  with  this 
direction,  and  resulting  in  another  verdict  for 
the  plaintiff,  which  the  trial  judge  refused  to 
set  aside,  for  the  defendant  to  bring  to  this  court 
for  review  the  qaestions  made  in  the  original  ex- 
ceptions pendente  lite.  ' 

2.  This  court  will  not  grant  a  new  trial  upon 
the  ground  that  the  court  below  refused  to  al- 
low a  witness  to  answer  certain  questions,  it  not 
being  stated  nor  otherwise  appearing  what  tho 
party  by  whom  the  questionB  were  asked  expect- 
ed to  prove  in  answer  to  the  same. 

3.  There  was  evidence  sufficient  to  warrant  the 
verdict  rendered  hy  the  jury  upon  the  sole  ques- 
tion of  fact  submitted  to  them  under  the  direc- 
tion heretofore  given  by  this  court  in  this  oase^ 
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and  there  was  nc  abuse  of  diacretton  in  refoa- 
Ing  to  set  the  rerdlct  aside. 

4.  At  the  end  of  the  opinion  delirered  in  this 
case  at  the  March  term,  1894  (21  S.  B.  522,  94 
Ga.  289),  an  error  waa  inadyertently  committed 
in  Htating  the  reason  why  the  judgment  grant- 
ing a  former  new  trial  was  npheld.  That  Judg- 
ment was  affirmed  because  this  court  was  un- 
willing to  interfere  with  the  discretion  of  the 
trial  judjre  in  granting  9Yen  a  second  new  trial 
upon  doubtful  and  uncertain  eTidence. 

(Syllabus  by  the  Court) 

Error  frv>m  superior  court,  Dooly  county; 
W.  H.  Fish.  Judge. 

Action  by  J.  U  8.  Brown,  administrator, 
against  B.  J.  Story,  to  recover  land.  From 
a  Judgment  for  plalntiil»  defendant  brings  er- 
ror.   Affirmed.  f 

J.  H.  Martin,  for  plaintiff  in  error. '  Busbee, 
0mm  &  Busbee,  for  defendant  in  error. 

SIMMONS,  a  J.  This  suit  was  filed  at 
the  March  term,  1891,  of  Dooly  superior 
court  At  the  September  term,  1892,  the 
plaintiff  amended  the  declaration.  The  de- 
fendant demurred  to  the  amendment,  and 
the  demurrer  was  oyemiled.  and  he  then 
filed  exceptions  pendente  lite  to  the  oyerrul- 
Ing  of  the  demurrer.  The  case  was  tried  at 
the  September  term,  1893,  and  a  yerdict  was 
rendered  In  fayor  of  the  plaintiff.  Upon  a 
motion  for  a  new  trial  by  the  defendant,  the 
court  set  the  yerdict  aside,  and  the  plaintifl^ 
excepted  and  brought  the  case  to  this  court 
This  court  affirmed  the  Judgment,  and.  di- 
rected that  the  case  be  tried  again  upon  a 
single  issue  of  fact;  that  is.  whether  ttiere 
was  a  sufficient  deliyery  of  the  deed  ftom 
Brown  to  Bedgood.  94  Ga.  288,  21  S.  B.  522. 
The  case  was  again  tried  at  the  Noyember 
term,  1894,  the  Jury  returned  another  yerdict 
for  the  plaintiff,  and  the  defendant  made  a 
motion  for  a  new  trial,  which  was  oyerruled, 
and  he  excepted.  In  the  bill  of  exceptions 
he  assigned  error  upon  the  exceptions  pen- 
dente lite  taken  by  him  at  the  September 
term,  1891.  The  defendant  in  error  con- 
tended in  his  argument  before  this  court 
that  this  assignment  of  error  was  too  late. 
We  think  the  contention  was  well  taken. 
Section  4250  of  the  Ck>de  declares  that  ''no 
cause  BhaU  be  carried  to  the  supreme  court 
upon  any  bill  of  exceptions,  so  long  as  the 
same  is  pending  in  the  court  below,  unless 
the  decision  or  Judgment  complained  of,  if 
it  had  been  rendered  as  claimed  by  the  plain- 
tiff in  error,  would  haye  been  a  final  disposi- 
tion of  the  cause.  But  at  any  stage  of  the 
causey  either  party  may  file  liis  exceptions 
to  any  decision,  sentence  or  decree  of  the 
superior  court;  and  if  the  same  is  certified 
and  aUowed,  It  shall  be  entered  of  record  in 
the  cause;  and  should  the  case,  at  its  final 
termination,  be  carried  by  writ  of  error  to 
the  supreme  court  by  either  party,  error  may 
be  assigned  upon  such  bills  of  exception,  and 
a  leyersal  and  new  trial  may  be  allowed 
thereon  when  it  is  manifest  that  such  errone- 
ous dedslon  of  the  court  has  or  may  haye 


affected  the  final  result  of  the  case."  Speak- 
ing for  mys^,  I,  think  that,  when  a  yerdict 
and  Judgment  haye  been  rendered,  that  Is  a 
final  disposition  of  the  case  in  the  superior 
court,  and  if  a  motion  for  a  new  trial  is  grant- 
ed and  the  case  is  brought  to  this  court,  the 
party  filing  exceptions  pendente  lite  ought  to 
Ining  them  at  the  same  time,  eyen  though  the 
court  has  granted  him  a  new  trial  on  other 
grounds  of  error  taken  in  his  motion.  But 
whether  this  is  so  or  not,  when  the  case  is 
brought  here,  and  all  the  questions  of  l|iw 
made  In  the  record  are  decided  by  this  court, 
and  direction  is  giyen  that  It  be  tried  again 
upon  a  single  issue  of  fact  we  think  it  is  too 
late,  when  the  party  who  has  filed  exceptions 
pendente  lite  on  a  former  trial  loses  his  case, 
to  then  assign 'error  th«ec». 

2.  It  ts  complained  that  the  trial  Judge  env 
ed  in  refusing  to  allow  a  witness  to  answer 
certain  questions  propounded  to  him  by 
counsel  for  the  defendant,  but  it  does  not 
appear  what  the  defendant  expected  to  prove 
in  answer  to  the  questions.  We  are  there* 
fore  unable  to  say  whether  the  refusal  to  al- 
low these  questions  answered  was  so  txr 
harmful  to  the  defendant  as  to  require  the 
grant  of  a  new  trial. 

3.  When  the  case  was  here  before  it  was 
held  that  the  controlling  and  decisiye  ques- 
tion was  whether  there  was  an  actnal  and 
complete  deliyery  by  the  plaintiff's  intestate 
of  the  deed  which  purported  to  conyey  the 
land  to  the  defendant's  yendor,  and  it  was 
directed  that  this  question  alone  be  tried 
and  determined  by  the  Jury  at  the  next  trial. 
It  seems,  from  the  evidence  on  the  last  trial, 
that  the  parties  to  the  transaction  met  and 
Brown  signed  the  deed  in  the  presence  of 
two  witnesses.  They  had  agreed  at  that 
meeting  that,  inasmuch  as  Bedgood  had  sold 
the  land  to  Story,  he  (Bedgood)  should  give 
Brown  the  notes  of  Story  In  lieu  of  his  own. 
In  other  wcnrds.  Instead  of  executing  any 
notes  himself,  he  should  get  Story  to  give 
his  notes,  and  he  (Bedgood)  would  deUyer 
them  to  Brown,  with  his  indorsement  there- 
on. How  Bedgood  got  the  deed  from  Brown 
does  not  appear,  but  the  understanding  and 
agreement  between  them  was  that  th^  were 
to  meet  the  next  day  at  the  house  of  a  cer- 
tain Justice  of  the  peace,  where  Bedgood  was 
to  deliver  Story's  notes  to  Brown,  and  Brown 
was  to  acknowledge  the  deed.  Brown  went 
to  the  house  bf  the  Justice  of  the  peace  at 
the  time  appointed,  but  Bedgood  failed  to  ap- 
pear, and  did  not  deliver  the  notes  as  agreed, 
and  Brown  did  not  acknowledge  the  deed. 
''The  question  of  the  delivery  of  a  deed  is 
always  one  of  intention,  and  the  mere  fact 
that  an  instrument  of  conveyance  has  passed 
from  the  hands  of  the  owner  of  the  property 
to  the  party  named  therein  as  grantee  does 
not  in  itself  constitute  or  establish  a  deliv- 
eiy.'*  '"The  crucial  test  In  all  cases  is  the 
intent  with  which  the  act  or  acts  relied  on  as 
the  equivalent  or  substitute  for  actual  dellv- 
eiy  were  done;  and  this  intent  is  to  be  gatb^ 
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ered  from  the  conduct  of  tbe  iwrties,  iMurtlen- 
larly  of  the  grantor,  and  aU  the  surrounding 
ctrcumstances."  1  Warv.  Vend.  &03,  and 
cases  cited.  There  was  sufficient  evidence  in 
this  case  to  warrant  the  jury  in  finding  that 
there  was  no  acto^  and  complete  delivery 
of  the  deed  to  Bedgood»  and  the  trial  Judge 
did  not  err  in  refusing  to  grant  a  second  new 
tilaL 

4.  The  writer  of  this  opinion  wrote  the 
opinion  of  the  court  when  the  case  was  here 
before,  and  at  the  conclusion  of  the  opinion 
stated  inadvertently  that  the  court  below  did 
not  err  in  granting  a  new  trial  on  the  grouAd 
that  the  verdict  was  contrary  to  law  and  the 
evidence.  It  is  true  that  the  grounds  of 
the  motion  for  a  new  trial  with  which  we 
were  then  dealing  were  simply  that  the  ver- 
dict was  contrary  to  law  and  the  evidence 
and  the  judge  granted  a  new  trial  generally. 
We  meant  simply  to  hold»  however,  that  in 
our  opinion  the  evidence  was  of  a  doubtful, 
uncertain  character,  and  should  have  stated 
that  we  affirmed  the  judgment  because  we 
were  unwilling  to  interfere  with  the  discre- 
tion of  the  trial  Judge  in  granting  dven  a  sec- 
ond new  trial  where  the  evidence,  as  it  ap- 
peared to  us,  was  of  this  (Auuracter.  Judg- 
ment affirmed. 


ATKINSON.  X. 
not  presiding. 


providentially  absent,  and 


(98  GkL  676) 

HOBBS  et  al.  v.  OHIOAGO  PACKING  ft 
PBOVISION  CO. 

(Supreme  Court  of  Georgia.    June  12,  1S96.) 

CoKVBRSioir  —  What  CoirsTfTUTBS  —  Dbfbksbs  — 
Pahtnbrship— PowBB  OF  Pabtnbb. 

1.  Where  the  owner  of  goods  shipped  them 
upon  a  bill  of  lading  whereby  they  were  con- 
signed to  his  own  order,  at  the  same  t^ne  draw- 
ing in  favor  of  a  banking  partnership,  **for  col- 
lection," a  draft  upon  the  person  to  whom  the 
goods  were  intended  to  be  delivered  upon  pay- 
ment of  the  draft,  and  also  attaching  to  the 
draft  the  bill  of  lading,  so  indorsed  as  to  give 
the  partnership  control  of  the  possession  of  the 
goods,  a  delivery  of  them  by  this  firm  to  the 
drawee  odC  the  draft,  without  requiring  its  pay- 
ment, was,  as  against  the  owner,  a  conversion, 
subjecting  the  firm  to  an  action  of  trover. 

2.  The  role  above  announced  is  not  altered  by 
the  fact  that  the  owner,  jot  knowing  that  the 
goods  had  already  been  delivered,  agreed  to 
make  a  like  shipment  of  other  rooos,  on  condi- 
tion that  the  partnership  would  guaranty  the 
payment  of  the  former  draft'  within  a  given 
time;  it  appearing  that  the  real  purpose  of  this 
agreement  was  simply  to  expedite  the  delivery 
of  the  goods  first  shipped  and  the  collection  of 
the  price  of  the  same. 

8.  The  wrongful  delivery  of  the  goods  being 
an  act  done  in  a  matter  within  the  scope  of 
the  partnership  business,  cnch  delivery,  though 
made  or  caused  to  be  made  bv  a  single  member 
of  the  firm,  without  the  knowledge  or  consent  of 
the  other  and  only  remaining  member,  rendered 
the  latter  liable. 

4.  The  controlling  anestions  in  the  present 
case  are  covered  by  the  foregoing  notes.  The 
evidence  warranted  the  verdict,  and  there  was 
DO  error  in  denying  a  new  trial. 

(Syllabus  by  the  Court) 


Error  from  superior  court,  Dougherty  county; 
B.  B.  Bower,  Judge. 

Bail  trover  by  the  Chicago  Packing  &  Pro- 
vision Company  against  Hobbs  &  Tucker. 
From  a  judgment  for  plaintiff,  def endahtd  bring 
error.    Affirmed.  ' 

The  following  is  the  official  report: 
The  Chicago  Packing  &  Provision  Company 
brought  bail  trover  against  Hobbs  &  Tucker 
for  certain  meat.  The  defenses  were,  in  brief, 
that  defendants  had  conmUtted  no  tort  for 
which  this  action  would  lie,  and,  if  they  were  - 
liable  at  all,  it  was  only  upon  a  ccmtract  of 
guaranty;  and  that  Hobbs,  although  a  mem- 
ber of  the  firm  of  Hobbs  &  Tucker  for  the  pur- 
pose of  doing  a  banking  business  (collections, 
deposits,  loans,  and  nothing  dse),  really  had  no 
interest  in  the  firm,  and  had  no  connection  with 
or  knowledge  of  the  transactions  involved  in 
this  case.  The  jury  found  for  the  plaintiff,  and 
defendants'  motion  for  a  new  trial  was  over- 
ruled. 

It  appears  from  the  evidence  that  the  meat 
in  question  was  shipped  by  the  plaintiff,  upon 
orders  of  N.  L.  Began,  from  Chicago,  UL,  to 
Albany,  Ga.,  on  April  11,  May  10,  and  Jxme  3, 
1893.  To  the  bills  of  lading  were  attached 
drafts  of  plaintiff  on  Bagan,  payable  to  tbe  or- 
der of  Hobbs  &  Tucker,  for  the  price  of  the 
meat  The  bills  of  lading  were  Issued  to  plain- 
tiff, contained  a  direction  to  notify  Bagan,  and 
were  indorsed:  '*D^ver  to  Hobbs  &  Tucker, 
or  order,  for  collection.''  The  drafts,  with  bills 
of  lading  attached,  were  forwarded  by  plain- 
tiff, on  making  the  shipments,  to  Hobbs  & 
Tucker  for  collection.  The  meat  was  delivered 
to  Bagan  by  the  terminal  carrier  upon  written 
requests  signed  by  A.  W.  Tucker  (who  was  the 
active  partner  and  manager  of  the  firm  of 
Hobbs  &  Tucker),  in  which  he  stated  that  he 
would  be  responsible  for  the  bill  of  lading. 
Bagan  did  not  pay  for  the  meat  before  he  got 
it  The  first  of  the  three  shipments  was  sub- 
sequently paid  for,  and  the  carrier  received  the 
bill  of  lading  fbr  it  from  Bagan,  The  other  two 
bills  of  lading  and  drafts  remained  in  the  pos- 
session of  defendants.  Tucker  bad  no  dealings 
Individually  with  plaintiff,  but  its  dealings 
were  with  the  firm  of  Hobbs  &Tucker.  The  fol- 
lowing correspondence,  by  nudl  and  telegraph, 
was  in  evidence:  February  27,  1883,  plaintiff 
wrote  to  defendants:  "We  wrote  to  Mr.  Bagan 
the  day  before  yesterday,  explainhig  fully  the 
reason  why  we  could  not  ship  the  last  car  of 
ribs  ordered.  The  manner  in  which  Mr.  Bagan 
does  business  seems  to  us  rather  strange.  The 
meat  is  shipped  to  our  order,  and,  of  course, 
cannot  be  delivered  to  him  until  he  has  taken 
up  the  bill  of  lading.  It  would  seem,  therefore, 
that  some  of  this  meat  lies  a  long  time  on  the 
track,  or  in  some  manner  in  possession  of  the 
railroad  company.  The  meat  might  as  well  be 
in  our  house  here  as  on  the  track  or  warehouse 
in  Albany.  There  are  other  risks  about  this 
manner  of  doing  business,  which  w^  have  ex- 
plained to  Mr.  Bagan,  and  which  we  do  not 
feel  justified  In  taking.  Mr.  Bagan  seems  to  be 
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a  man  of  great  energy,  and  it  ia  very  unfor- 
tunate that  he  lada  stxfflclent  capital  We 
shonid  like  very  well  to  do  boafneBs  with  him, 
proTlded  he  would  take  np  the  draft  on  antral 
of  the  car  of  meat  If  jonr  firm  wonld  guar* 
anty  the  payment  of  all  drafts  In  this  manner, 
we  would  not  hesitate  to  ship  aa  many  cars  of 
meat  aa  he  might  order."  June  i,  1893,  Ragan 
to  plaintUf:  "Have  not  been  aide  to  dlscomit 
-any  paper  lately;  cause  my  delay  both  times; 
here  few  days;  assist  me  this  time;  ship  to- 
morrow/' etc«  Same  date,  defendants  to  p]aii>- 
tiff:  **If  yon  will  ship  Ragan  car  meat  to- 
morrow, we  win  goaranty  payment  oldest  draft 
on  twelTe  June/'  Jmie  2,  1883,  plaintiff  to  de- 
f aidants:  'If  guaranty  payment  of  oldest 
draft  on  twelfth,  and  other  on  twentieth,  will 
ship  another  car;  otherwise,  will  tfend  instruc- 
tions in  reference  to  taking  possessian  of  both 
cars  for  our  account"  Same  date,  defendants 
to  plaintiff:  **  All  right;  we  accept  yonr  terms, 
if  ship  .car  ordoed  to-day."  June  8,  1893, 
plaintiff  to  defendants:  ''We  wrote  you  last 
night,  conflrmhig  tlie  teftegrams  which  passed 
between  us,  in  which  yoo  guaranty  the  pay- 
ment of  Mr.  Ragan's  drafts.  •  •  •  We  were 
rather  reluctanf  to  extenSi  the  time  of  payment 
of  these  drafts,  because  we  fear  that  in  case 
of  failure  the  dday  might  be  hurtful  to  the 
meat;  and,  when  we  come  to  turn  it  oyer  to 
some  one  else,  a  complaint  might  be  made  to 
us  aboift  its  condition.  *  *  *"  There  was 
testimony  by  Tucker  that  he  always  understood 
the  giving  of  his  orders  to  the  carrier  to  de- 
liver the  meat  to  Ragan,  and  thought  the  car- 
rier's agent  understood  it  to  be  a  personal 
transaction  between  them  and  Ragan;  that  he 
gave  the  orders  because  the  agent  declined  to 
accommodate  Ragan  without  some  guaranty. 
The  agent  testified  t±tat  be  understood  that  the 
orders  given  by  Tucker  were  binding  on  the 
Yjsskj  though  nothing  was  said  about  It;  and 
that,  if  he  had  thought  they  bound  only  Tuck- 
er, he  would  not  have  let  Ragan  have  the  meat 
He  never  had  any  talk  with  Hobbs  about  It, 
or  any  business  transacted  with  the  bank.  In 
1892,  and  soon  after  Ragan  commenced  buis^- 
nees  with  the  plaintiff,  he  gave  it  a  bond,  with 
his  brother  as  security,  for  $1,500,  conditioned 
generally  to  protect  plaintiff  from  losses.  Aft- 
erwards, a  lot  of  meat  having  been  shipped  out^ 
and  idaintiff  becoming  dissatisfied,  the  bond 
was  increased  to  $5,000.  Ragan  generally  sold 
meat  in  snmll  quantities  out  of  the  cars,  which 
would  sometimes  stay  on  the  track  quite  a 
while.  Hobbs  &  Tucker  failed  in  business  on 
or  about  June  10,  1893,  and  the  last  two  bills 
of  lading  were  turned  over  to  plaintiff's  coun- 
sel. The  meat  remaining  on  band  was  taken 
charge  of,  and  sold  to  persons  in  Albany,  by 
the  assistant  secretary  of  plaintiff,  who  had 
come  to  Albany,  and  who,  while  there,  stated 
to  a  witness  that  his  house  had  taken  a  bond 
from  Ragan  to  indemnify  them  against  loss  oo 
account  of  Ragan  not  paying  for  the  meat;  that 
It  was  their  understanding  with  Ragan  that  he 
could  pay  for  the  meat  in  10  or  15  days,  so  that 
he  could  have  time  to  turn  round,  and  they 


took  the  bond  to  Indemnify  them  against  loss 
while  he  was  making  the  turn. 

The  motion  for  a  new  trial  alleges:  Tliat 
the  verdict  ia  contrary  to  law  and  evidence; 
and  that  the  court  erred  in  refusing  to  grant 
a  nonsuit  (1)  generally,  and  (2)  as  to  Hobbs, 
and  in  refusing  to  charge  the  Jury  the  fol- 
lowing propositions,  as  requested:  "If  the 
plaintiff  made  any  arrangements  by  whicb 
they  consented  that  N.  L.  Ragan  should  get 
possession  of  the  meat  before  he  paid  the 
drafts,  then  the  defendants  are  not  liable." 
'It  is  not  necessary  there  should  be  a  joint 
conversion  in  fact  in  order  to  implicate  aU 
the  partners,  as  such  conversion  may  arise 
by  construction  of  law.  An  assent  by  some 
of  the  partners  to  a  conversion  by  the  othera 
will  make  them  wrongdoers  equally  with  the 
rest,  provided  the  conversion  was  for  their 
use  and  benefit,  and  that  they  were  in  a  sit- 
uation to-  have  commanded  the  conversion 
originally."  ''If  the  Jury,  believe  from  the 
evidence  that  it  was  intended  by  both  par- 
ties that  the  contract  on  the  first  and  second 
of  June,  as  shown  by  the  telegrams,  should 
express  the  whole  liability  of  Hobbs  ft  Tuck- 
er to  the  plaintiff,  and  should  stand  instead 
of  all  other  liabilities,  then  the  remedy  of  the 
plaintiff  is  on  that  contract,  and  not  in  this 
action,  and  in  that  case  you  win  find  for  the 
defendants."  "The  jury  must  look  to  all  the 
evidence  to  determine  what  knowledge  plain- 
tiff had  of  Ragan  having  gotten  the  meat 
when  they  s^t  the  telegram  of  June  2d,  and 
wrote  the  letter  of  June  3d;  and,  if  the  evi- 
dence shows  you  that  the  piaintiff  knew  the 
tacts  in  relation  to  the  meat  when  they  ac- 
cepted the  guaranty  of  Hobbs  &  Tucker, 
then  they  are  presumed  to  have  entered  into 
this  new  contract  with  reference  to  said 
facts,  and  to  bave  accepted  the  guaranty  of 
Hobbs  &  Tucker  as  a  substitution  for  all  li- 
abilities on  the  part  of  Hobbs  &  Tucker  in 
relation  to  said  meat"  Also,  that  the  jury 
found  contrary  to  the  foUowlipig  charge:  "It 
ia  contended  by  the  defendants  that  if  the 
meat  was  not  to  be  delivered  to  Ragan  un- 
der the  agreement  with  the  plaintiff  without 
the  money  being  paid  for  it,  even  if  it  waa 
delivered  without  the  money  being  paid,  and,, 
after  being  delivered,  that  the  plaintiff  ac- 
cepted as  a  substitute,  and  In  lieu  of  the  lia- 
bility in  trover,  after  having  delivered  the 
meat  wrongfully,  a  guaranty,  that  would  re- 
lieve the  action  of  trover,  and  the  plaintiff 
would  have  to  sue  on  -  the  guaranty.  I 
charge  you,  this  is  good  law,  if  Hobbs  & 
Tucker  delivered  the  meat  without  any  or- 
der from  the  plaintiff  to  deliver  it;  and  if, 
after  having  done  wrong,  they  made  it  ui> 
with  the  plaintiff,  and  the  plaintiff  agreed  to 
accept  their  guaranty  in  lieu  of  that  liabil- 
ity, to  change  the  contract  themselves,  and 
to  make  a  new  contract  about  it,^a  contract 
of  guarantysbip,  instead  of  holding  their 
right  to  sue  in  trover,— they  would  have  to 
sue  on  the  guaranty.  You  will  look  to  the 
evidence,  as  I  said  before,  and  see  whether 
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that  is  done."  Also,  that  the  court  erred  in 
giving  the  following  instructions  in  charge: 
"The  only  dispute  in  this  case  that  the  de- 
fendants make  is  as  to  the  conversion.  The 
defendants  insist  that  they  did  not  convert 
the  meat,  under  the  law.  It  might  be  better 
to  eliminate  one  or  two  questions  from  the 
case,  and  lay  them  aside,  so  that  you  will  not 
be  bothered  with  them,  and  enable  you  to 
address  yourselves  more  particularly  to  the 
questions  at  issue.  One  is  as  to  the  liability 
of  the  railroad  or  the  liability  of  Ragan;  and 
on  that  subject  I  charge  you  that  whether 
the  railroad  is  liable  or  not,  or  whether  Ra- 
gan is  Uable  or  not,  would  not  affect  this 
case  at  all;  for  it  would  be  possible  for  the 
defendants  in  this  case,  the  railroads,  and 
Ragan,  all  to  be  liable,  and,  if  they  were  all 
liable,  It  would  be  a  strange  doctrine  that 
the  liability  of  one  would  extinguish  the  lia- 
bility of  the  others.  That  would  not  be  good 
law,  and  therefore  does  not  affect  this  case. 
So  you  need  not  consider  that  branch  of  it 
Another  view  of  St  is  that  Tucker  is  individ- 
ually liable,  but  Hobbs  not  liable  with  him. 
On  that  subject  I  charge  you  that  if  Hobbs 
A  Tucker  received  the  bills  of  lading  with 
drafts  attached,  for  the  purpose  of  holding 
the  meat  until  the  drafts  should  be  paid, 
and  Tucker  was  the  managing  partner  of 
Hobbs  &  Tucker,  it  does  not  matter  by  what 
act  he  got  the  meat  out  from  Hobbs  &  Tuck- 
er's posseission,  and  placed  It  beyond  the 
reach  of  plaintiff,  whether  by  an  individual 
instrument  or  an  individual  act,  it  would 
bind  Hobbs  &  Tucker.  So,  if  he  was  the 
managing  partner  of  Hobbs  &  Tucker,  and 
Hobbs  had  no  knowledge  whatever  of  what 
was  going  on,  but  intrusted  the  management 
of  the  business  to  him,  and  Hobbs  &  Tucker 
received  the  bills  of  lading  and  drafts  to  col- 
lect, but  not  to  deliver  the  meat  until  they 
were  collected,  and  Tucker  ordered  the  rail- 
road to  turn  the  meat  over  to  Ragan,  wheth- 
er it  was  verbal  or  in  writing,  signed  by 
Hobbs  &  Tudcer,  or  whether  signed  by  Tuck- 
er alone,  whether  it  was  a  mere  request,  or 
whether  he  gave  an  instrument  or  individ- 
ual guaranty  against  loss  by  the  railroad,  tt 
would  be  impossible  to  separate  his  action 
as  an  individual  from  his  action  as  a  mem- 
ber of  the  firm  in  getting  the  meat  out  of  the 
Dossession  of  the  firm  that  he  had  c(Mitrol  of 
as  managing  partner.  So,  under  the  evi- 
dence in  this  case,  there  is  nothing  in  that  to 
embarrass  you.  After  it  has  been  shown  to 
you  that  the  meat  has  been  shipped  regu- 
larly to  Hobbs  &  Tucker  to  hold,  and  not  de- 
liver until  the  drafts  are  paid,  the  case  is 
made  out  ready  for  recovery  by  the  plaintiff, 
unless  the  defendants  can  clearly  show  you 
by  dear  and  satisfactory  evidence,  that  that 
was  afterwards  changed,  and  the  plaintiff 
consented  to  the  new  arrangement  for  the 
meat  being  delivered  to  Ragan  without  its 
being  paid  for  by  him;  otherwise,  you  could 
not  find  in  favor  of  the  defendants.  You 
must  find  it  on  the  evidence,  and  sufficient 


evidence  to  show  that  satisfactorily  to  your 
minds.  If  there  is  an  absence  on  that  point, 
you  are  not  responsible  for  It.  You  merely 
go  by  the  evidence  that  is  before  you.  If  one 
side  of  the  case  is  made  out  fully,  strongly, 
and  satisfactorily,  and  the  other  side  of  the 
case  is  not  made  out,  the  defense  is  not 
made  out,  and'  you  will  find  for  the  plaintiff. 
If  the  plaintifTs  case  is  made  out  fully  and 
satisfactorily  up  to  a  certain  point,  and 
the  defendants  show  you  fully  and  satis- 
factorily that  a  new  arrangement  was  made, 
and  consent  given  to  deliver  the  meat  to 
Ragan,  you  will  find  for  the  defendants.  I 
believe  there  is  no  dispute  about  the  dates 
as  to  when  the  meat  was  delivered;  that  it 
was  all  delivered  except  the  last  car  load 
prior  to  thfe  guaranty  being  made.  The 
plaintiff  contends  that  they  did  not  know 
anything  at  all  about  the  meat  being  deliv- 
ered; that  they  had  a  uniform  arrangement 
of  shipping  it  here,  and  letting  it  stand  on 
the  tracks^  and  the  bill  of  lading  and  drafts 
remain  in  the  hands  of  Hobbs  &  Tucker  un- 
til paid;  and  that  they  had  no  other  busi- 
ness arrangement  at  all,  and  never  consent- 
ed for  any  of  it  to  be  delivered  untU  the 
drafts  were  paid;  and  that  when  they  were 
applied  to,  to  ship  another  car  load,  and  oon- 
sented,  if  Hobbs  &  Tucker  would  make  the 
guaranty,  they  merely  meant  the  guaranty 
to  cover  any  loss  from  the  meat  standing 
on  the  tracks;  that  there  was  no  loss  inci- 
dent to  the  meat  standing  a  long  time  on  the 
tracks.  The  plaintiff  contends  that  the  loss 
was  depreciation  in  quality,  diminution  in 
weight,  risk  of  being  stolen,  and  deteriora- 
tion in  the  meat  spoiling,  fire,  and  other 
risks  that  they  did  not  like  to  run  in  their 
business;  and  if  Ragan  wanted  two  car 
loads  to  stand  on  the  track  unpaid  for,  and 
another  to  be  shipped,  that  they  would  not 
ship  the  other  one  unless  Hobbs  &  Tucker 
would  guaranty  payment  of  the  two  cars  on 
the  track;  and,  if  they  would  not  do  that, 
they  would  ship  the  last,  but  would  send  In- 
structionB  to  take  charge  of  the  two  on  the 
tracka  If  you  believe  that  is  whitt  they 
meant,  find  in  favor  of  the  plaintiff;  for  that 
guaranty  would  not  be  substituted  for  their 
right  to  sue  in  trover  for  the  meat  ddivered 
before  the  guaranty  was  made,  but  would 
be  additional  security  to  cover  any  damage 
that  might  come  to  the  meat  during  the  time 
of  its  being  paid  for.** 

Wooten  &  Wooten,  W.  J.  Jones,  and  JT,  W. 
Walters,  for  plaintiffs  in  error.  D.  R.  Pope, 
for  defendant  in  error. 

LUMPKIN,  J.  The  material  fiacts  art 
stated  by  the  reporter.  The  questlans  of 
law  involved  in  this  case  are  indicated  by 
the  syllabus. 

1.  A  wrong  deUvoy  of  goods,  ^ther  negli- 
gently or  willfully  made,  by  <me  who  had 
been  intrusted  with  the  custody  of  them,  is 
in  law  a  conversion  by  the  latter.    This  rule 
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has  been  applied  to  carriers  of  goods.  RaU- 
way  Go.  y.  Sloat,  93  Oa.  803,  20  S.  B.  219. 
In  principle,  it  is  alike  spplicaUe  to  the  de> 
fendants  in  the  present  case.  There  was 
ample  eridencQ  to  warrant  the  Jury  in  find- 
ing that  the  meat  of  the  Chicago  I^addng  A 
ProYlslon  Company  was,  by  its  indorsement 
of  the  bills  of  lading,  in  effect  delivered  to 
Hobbs  &  TodEor,  to  be  l^  them  delivered  to 
Ragan  npon  his  paying  for  the  same,  and 
not  otherwise.  According  to  the  verdict,  the 
def«idants  violated  the  tmst  reposed  in 
them;  and,  this  being  so,  they  ought  to  make 
good  the  loss  sustained  by  the  plaintiff  on 
account  of  their  unauthorised  and  unlawful 
conduct 

2.  There  was  some  evidence  tending  to 
'  show  that  the  plaintiff  had  accepted  a  guar- 
anty from  Hobbs  &  Tndcer  that  some  of  the 
meat  which  had  already  been  delivered 
would  be  paid  for,  and  that,  therefore,  the 
plaintiff's  action  should  have  been  brought 
upon  the  defendants'  breach  of  contract,  and 
not  in  tort  We  think,  however,  that,  tak- 
ing the  evidence  as  a  whole.  It  establishes 
the  fact  that,  when  this  guaranty  was  ac- 
cepted, the  plaintiff  was  In  utter  ignorance 
of  the  taet  that  the  meat  to  the  price  of 
which  the  guaranty  related  had  been  actual- 
ly delivered  to  Ragan.  The  plaintiff  was 
evidently  under  the  impression  at  the  time 
this  guaranty  was  accepted  that  the  meat 
stiU  remained  in  the  cars  or  in  the  railroad 

'  depot  under  the  control  of  Hobbs  &  Tucker; 
and  it  is  apparent  that,  in  agreeing  to  ship 
more  meat  upon  Hobbs  &  Tucker  guaranty- 
ing payment  of  that  already  shipped,  the 
plaintiff  simply  intended  to  expedite  the  de- 
livery of  the  latter  and  the  collection  of  the 
money  due  them  for  the  same,  they  suppos- 
ing that  Hobbs  &  Tucker  would  see  to  it 
that  Ra^n  came  up  with  the  cash  within  the 
time  limited  in  the  guaranty,  but  never  con- 
templating that  he  should  get  the  meat  with- 
out paying  for  it. 

3.  It  seems  that  the  meat  was  delivered  to 
Ragan  upon  orders  signed  by  Tucker  alone, 
and  it  was  therefore  urged  that  Hobbs  was 
not  liable.  Under  the  facts,  the  act  of 
Tucker  in  giving  these  orders  was  really  an 
act  of  the  partnership.  It  was  the  same,  in 
effect,  as  if  he  had  gone  to  the  station  agent, 
and  pv^rsonally  directed  him  to  let  Ragan 
have  the  meat;  and  it  Is  evident  that  the 
agent  thus  treated  and  regarded  the  orders 
sent  by  Tucker.  It  can  hardly  be  doubted 
that  the  act  of  Tucker  in  causing  the  deliv- 
ery to  be  made  to  Ragan  was  within  the 
scope  of  the  partnership  business;  and  con- 
sequently, whether  it  was  done  with  the 
knowledge  and  consent  of  Hobbs  or  not,  he 
was  In  law  liable.  ''Bach  partner  being  the 
agent  of  the  firm,  the  firm  Is  liable  for  his 
torts  committed  within  the  scope  of  his 
agency,  on  the  principle  of  respondeat  supe- 
rior, in  the  same  way  that  a  master  is  re- 
sponsible for  his  servant's  torts,  and  for  the 
same  reason  [that]  the  firm  Is  Uable  for  the 


torts  of  its  agents  or  servants.**  1  Bates, 
Partn.  9  461.  "Where  one  partner,  in  a  mat- 
ter connected  with  the  bu^ness  of  the  part- 
nership, does  an  act  to  the  Injury  of  a  third 
person,  which  is  a  tort  by  construction  or  in- 
ference ot  law  merely,  his  co-partner  is  equal- 
ly liable  with  him  for  the  consequences  of 
the  act."  Myers  v.  Gilbert,  18  Ala,  467- 
See,  also,  Witcher  v.  Brewer,  49  Ala.  119. 
"Partners  may  be  sued  in  an  action  of  trover, 
although  there  was  no  joint  conversion  In 
fact  A  joint  conversicm  may  be  implied  in 
law  by  consent  of  a  partner  to  the  acts  of 
his  co-partners."  Bane  v.  t)etrick,  52  IlL 
20.  •'Where  a  partner.  In  the  course  of  part- 
nership business,  commits  a  fraud,  or  does 
acts  prohibited  by  law,  the  firm  is  liable,  al- 
though the  other  partners  have  no  knowledge 
of  such  fraud  or  iU^^  act"  Tenney  v. 
Foote,  96  IlL  100.  "The  appropriation  or 
misapplication  by  one  partner  of  moneys 
ot  other  proi>erty  in  the  custody  of  the  firm, 
within  the  scope  of  its  business,  or  in  the 
custody  of  such  partner  as  a  representative 
of  the  firm,  renders  each  partner  liable  to 
the  true  owner  for  such  conversion;  an^ 
when  thus  In  the  custody  of  one  partner.  It  Is 
Immaterial  whether  the  other  partners  knew 
anything  about  it  or  not" '  17  Am.  St  Bug. 
Bnc.  Law,  1070.  See^  also,  Alexander  v. 
State.  56  Ga.  478. 

4.  We  find  no  reason  for  setting  aside  the 
verdict  in  this  case.  It  was  fully  warranted 
by  the  evidence,  and  no  material  error  of  law 
was  committed  on  the  trial  Judgment  af- 
firmed. 

ATKINSON,  J.,  ^evidentially  absent,  and 
not  presiding. 

(98  Qa.  546> 
LIGHTPOOT  et  al  v.  WEST, 
(Supreme  Court  of  Georgia.     June  8,  1890L> 

LaNDLOBD  and  TBN1.KT—  DCTT  TO  RbPAIH^DAW* 
AGES— PRO9PE0TIV1  PROFITS— PLBAD- 

iNe — Ambndmbkt. 

I.  In  a  written  contract  for  the  lease  of  m 
warehouse  for  a  term  to  begin  upon  a  day 
named  in  the  future,  it  was  stipulated  that  the 
specified  rental,  for  which  contemporaneous 
promissoiy  notes  were  given,  should  not  abate 
by  reason  of  the  destruction  or  injury  of  the 
property  by  fire,  but  that  the  lessor,  in  such 
event,  should  rebuild  in  a  reasonable  time;  that 
the  lessees  were  "to  keep  said  property  in  as 
good  repair  as  it  is  when  turned  over  to  them,. 
and  to  turn  it  back  to  the  lessor  in  as  good  re- 
pair as  it  is  now'^  and  that  the  lessees  were  to 
pay  for,  and  not  remove  at  the  end  of  the  lipase, 
all  extra  improvements  they  might  put  npon  the 
premises.  Held  that,  where  a  shed  attached  to 
and  constituting  a  valuable  and  useful  part  of 
the  warehouse  fell  before  the  term  of  the  lease 
began,  and  before  the  lessees  took  possession,  It 
was  the  duty  of  the  lessor,  and  not  of  the  lessees^ 
to  rebuild  the  same. 

2,Hdd,  also,  that  on  the  trial  of  an  actloii 
upon  one  of  the  rent  notes  the  court  erred  hi 
refusing  to  allow  the  defendants  to  amend  m 
plea  of  partial  failure  of  consideration,  already 
filed,  in  which  it  was  alleged  that,  in  conse- 
quence of  the  plalntifiTs  failure  to  rebuild  the 
shed*  the  rental  value  of  the  premises-  had-  been 
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reduced  in  an  amonnt  stated,  by  further  alleg- 
ing that  the  defendants  were  induced  to  hold 
onto  the  lease,  and  to  take  possession  at  the  be- 
ginning of  the  term,  because  of  a  verbal  prom- 
ise to  rebuild  made  bj  the  lessor,  with  which  he 
subsequently  refused  to  oomjply.  and  but  for 
which  they  would  have  dedmed  to  carry  out 
the  contract  Tnis  plea,  as  thus  amended, 
should  have  been  passed-  upon  by  the  jury,  in 
connection  with  such  evidence  as  might  have 
been  offered  in  support  of  it 

3.  Hddf  also,  that  there  was  no  error  in  strik- 
ing pleas  setong  up  against  the  plaintiff's  de- 
mand prospective  profits  that  might  have  be^i 
made  in  the  warehouse  business  if  the  shed  had 
been  duly  rebuilt 
.  (Syllabus  by  the  Court) 

Error  from  superior  court.  Clay  county;  J. 
M.  Griggs,  Judge. 

Action  by  J.  B.  West  against  W.  B.  and  B. 
F.  liightfoot  for  rent.  From  a  judgment  for 
plaintiff,  defendants  bring  error.    Berersed. 

John  B,  Irwin,  tor  plaintiffs  in  error.  J. 
D.  Bambo  and  Harrison  &  Peeples,  for  de- 
fendant in  error. 

LUMPKIN,  J.  On  July  26,  1894,  a  writ- 
ten contract  wa«  executed  l^  W.  E.  Light- 
foot  and  Mrs.  B.  F.  Lightfoot  for  the  lease 
of  a  warehouse  belonging  to  West,  for  a  term 
of  one  year,  wtiich  was  to  begin  on  the  1st 
day  of  August  next  ensuing.  The  Lightf  oots 
at  the  same  time  executed  and  delivered  to 
West  their  promissory  notes  for  the  rent, 
which  by  their  terms  were  made  payable  in 
installments,  due,  respectively,  on  the  1st  days 
of  October,  November,  and  December,  1894. 
West  brought  an  action  against  the  Light- 
foots  upon  one  of  these  notes.  The  stipula- 
tions in  the  lease  contract  which  are  now 
material  to  be  considered,  and  the  nature  of 
the  defense  to  the  action,  wUl  appear  from  an 
examination  of  the  foregoing  syllabus. 

1.  We  think  it  apparent  that  the  parties 
contemplated  that  the  warehouse  was  to  be 
delivered  to  the  lessees  at  the  beginning  of 
their  term  in  at  least  substantially  the  same 
condition  as  it  was  when  the  contract  was 
signed.  They  were  under  no  obligation  to 
look  after  or  keep  the  property  in  repair  un- 
til it  was  actually  turned  over  to  them.  The 
obvious  meaning  of  the  contract  was  that 
they  were  to  receive,  the  warehouse  on  the 
1st  day  of  August  in  the  condition  existing 
on  the  25tl^  of  July,  and  were  to  keep  it  in  as 
good  repair  as  it  was  upon  the  latter  day  un- 
til the  end  of  their  term.  When,  therefore, 
the  shed  fell  down  befoi^  the  term  of  lease 
began,  and  before  the  lessees  took  possession, 
it  was  incumbent  upon  the  lessor  to  rebuild 
the  same.  This  was  essential  in  order  to  put 
the  lessees  in  a  position  to  perform  their  un- 
dertaking and  carry  out  the  evident  intention 
of  the  parties  to  the  contract 

2.  The  question  whether  or  not  the  Light- 
foots  would  have  been  authorized  to  rescind 
the  entire  contract,  because  of  the  failure  of 
West  to  rebuild  the  shed,  is  not  made  in  the 
present  case,  for  the  reason  that  the  former 
actually  took  possession  of  and  used  the  ware- 
house without  the  shed.    Nevertheless,  we 


think  it  was  their  ri^ht  to  set  up  as  a  def  e 
that  they  were  induced  to  take  posseasion  at 
the  beginning  of  thedr  term,  and  to  hold  onto 
the  lease  because  of  a  verbal  promise  made 
by  West  to  rebuild  the  shed,  but  for  which 
they  wohld  have  declined  to  enter,  and  that 
the  consideration  of  the  note  sued  upon  had 
partially  failed  because  of  the  subsequent  re- 
fusal of  West  to  rebuild  as  agreed.  As  will 
have  been  seen,  one  of  their  pleas.  In  con- 
*nection  with  the  amendment  offered  to  the 
same,  would  have  enabled  them  to  present 
this  defense,  had  not  the  court  rejected  the 
amendment  and  struck  this  plea,  along  with 
several  others  which  the  defendants  had  fil- 
ed. We  think  the  amendment  should  have 
been  allowed,  and  that  the  court  should  then 
have  permitted  the  Jury  to  pass  upon  this 
particular  plea  as  amended. 

3.  The  pleas  setting  up  against  the  plain- 
tiff's demand  prospective  profilts  that  might 
have  been  made  in  the  warehouse  business 
in  case  the  shed  had  been  duly  rebuilt  were 
properly  stricken.  Damages  of  this  kind  are 
too  remote  and  speculative  to  be  estimated. 
Judgment  reversed. 

ATKINSON,  J.,  providentially  absent*  and 
not  presiding. 

OWQa.  660) 
GABTLBDGB  v.  McCOY.     ' 
(Supreme  Court  of  Gkorgia.     June  12,  1896.) 
Ck>3rTBAOT8  — Right  to  Skt  up  Fkaup— Dbbd— 

BVIDBNCS  OP  GONSIDElUtlON. 

Where  the  grantee  of  land,  to  whom  the 
same  had  been  conveyed  for  the  purpoee  of  de- 
frauding the  grantors  creditors,  snosequently, 
in  pursuance  of  their  original  understandrng,  re- 
oonveyed  to  the  grantor,  who  had  in  the  mean- 
time retained  posaession,  and  the  former  there- 
after instituted  against  the  latter  an  equitable 
proceeding  based  upon  the  theory  that  the  sec- 
ond conveyance  was  founded  upon  a  valuable 
consideration,  it  was  competent  for  the  defend- 
ant to  plead  and  prove  the  facts  of  the  transac- 
tion, for  the  purpose  of  showing  for  what  rea^ 
son  and  upon  what  consideration  the  reconvey- 
ance was  really  made. 
(Syllabus  by  the  0>urt) 

Brror  from  superior  court,  Muscogee  county; 
W.  B.  Butt.  Judge. 

Action  by  Sarah  M.  McCoy  against  J.  A. 
Cartledge.  From  a  Judgment  for  phdntlff,  de- 
fendant brings  error.    Beversed. 

BUmdford  &  Grimes,  for  plaintiff  in  error. 
0.  J.  Thornton  and  Morgan  McMichael,  for  de- 
fendant in'  error. 

LUMPKIN,  J.  It  is  well  setUed  that  the 
maimer  of  a  fraudulent  deed,  executed  for  the 
purpose  of  delaying  or  defrauding  his  creditors, 
is  bound  thereby,  and  cannot  set  np  his  own 
fraud  in  avoidance  of  the  same.  Faxrott  t. 
Baker,  82  Oa.  364, 9  S.B.1068^  and  cases  cited. 
On  page  373,  82  Oa.,  and  page  1071,  9  S.  SL, 
Chief  Justk»  Bleddey  says:  "A  deed  signed, 
sealed,  and  delivered,  and  expressing  a  valu- 
able consideration  on  its  face,  imports  a  legal 
consideration;  and  the  maker  is  estopped  from 
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•IkftDg  or  ptOfUng  the  oontxaxy  to  defeat  tbe 
deed  as  title,  If  to  do  so  InTolyes  setting  up  Ms 
own  Uupltade*  and  oonrlcting  himself  of  a  de- 
liberate Intent  to  defiaud  his  creditors."  It  Is 
qntte  a  dlfTerent  matter,  howeyer,  when  a 
grantee  In  such  a  deed.  In  porBoance  of  the 
original  understanding  between  hlinself  and  tbe 
grantor,  voluntaxfly  reconvejs  to  the  latter,  he 
having  In  the  meantime  retained  possession  of 
the  premises.  Though  such  a  fraudulent  deed 
Is  binding  as  between  the  parties  thereto,  it  Is 
also  true  that,  as  between  them,  a  reconyey- 
ance  is  perfectly  proper.  Indeed,  it  is  the  ini- 
tial step  in  undoing  tbe  wrong  already  perpe- 
trated, and  its  effect  is,  so  far  as  the  question 
of  title  is  concerned,  to  restore  the  parties  to 
Uietr  original  status.  When,  therefore,  the 
vendee  hi  such  a  conyeyanoe,  in  pursuance  of 
the  moral  obligation  so  to  do,  does  reconvey  to 
the  grantor,  thus  again  uniting  In  him  both  pos- 
session and  the  eyldence  of  ownership,  it  is  the 
right  of  the  latter.  In  defense  to  an  equltabls 
petition  instituted  against  him  by  the  grantee, 
and  based  upon  the  theory  that  the  deed  of  r^ 
conveyance  was  founded  upon  a  valuable  cod- 
sideratlQQ,  to  show  the  real  facts  of  the  trans- 
action. In  so  doing,  the  defendant  in  such  case 
neither  invokes  nor  relies  xxpoa  the  .fact  that 
his  own  deed  was  founded  in  turpitude.  ^^ 
simply  shows  that  the  plaintiff's  deed  to  him  is 
not  a  conve[jaiioe  for  value,  and  why  It  is  not 
aa  We  have  simply  undertaken  to  state  the 
uw  governing  the  present  case,  without  ex- 
iiresBlng  any  opinion  as  to  the  facts,  concern* 
Ing  whidi  the  parties  appear  to  be  greatly  at 
vazianoe.  The  court  erred  in  sostaining  the 
plaintiff's  demurrer  to  so  much  of  the  defend- 
ant's answer  as  undertook  to  aet  up  the  facts 
in  relation  to  the  nature  and  puzpose  of  the 
ieed  originally  executed  by  the  defendant,  the 
effect  of  such  raUng  being  to  cut  the  defendant 
off  from  his  main  ground  of  defense.  Let  the 
case  be  heard  upon  Its  molts  in  the  light  oC 
what  is  aaid  In  tl^  opinion.  Judgment  re- 
versed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(98  04.  B68) 

BARNBS  V.  LBWIS  et  SL 

(Supreme  Court  of  Ckorgia.    June  12,  1896^) 

Taxation— ABsasauxT  ov  Tkubt  Estatb— Sals 
— Vauditt  aoainbt  Bbnbficiarx. 
1.  Where  a  troste^  having  the  title  to  realty, 
returned  it  for  taxation  f6r  a  particalar  year  in 
his  own  name,  making  no  other  tax  return  for 
that  year,  and  the  property  was  afterwards  sold 
milder  a  tax  execution  iasned  against  him  indi- 
vidnally,  and  baaed  upon  the  return  indicated, 
and,  though  not  so  appearing  on  the  face  of  the 
execution,  the  property  tax  inclnded  therein 
was  in  fact  the  tax  on  thia  identical  prop^ty, 
the  purdiaser  at  the  sale,  it  the  same  was  other- 
wise free  from  objection,  obtained  a  good  title, 
as  against  the  cestuis  qne  trust  represented 
by  the  tmsteef;  and  thials  tme  although  the  poll 
tax  of  the  latter  was  also  inckided  in  the  tax 
execution. 


2.  Irreanective  of  other  qaestions,  this  ease, 
upon  its  facts,  is  controlled  by  the  law  above 
announced. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Hancock  coun- 
ty;  Seaborn  Reese,  Judge. 

Action  between  Sllvey  Barnes  and  Jennie 
Lewis  and  others.  From  a  Judgment  for  the 
latter,  the  former  brings  error,     fieversed. 

Lewis  ft  Uoore,  for  plaintiff  in  error.  T. 
Ia  Reese  and  Hunt  &  Merrltt,  for  defend- 
ants in  error. 

LUMPKIN,  J.  A  trustee,  in  whom,  as 
such,  the  title  to  certain  realty  waa  vested, 
returned  It  for  taxation  in  his  own  name  for 
a  particular  year,  in  which  he  made  no  other 
tax  return.  A  tax  execution  was  issued 
against  him  individually,  and  it  appeared  on 
the  trial  of  the  case  now  under  review  that 
the  property  tax  included  in  this  execution 
was  in  fact  the  tax  on  the  identical  prop- 
erty returned  by  the  trustee,  as  above  stat- 
ed, although  the  execution  also  Included  the 
poll  tax  of  the  latter.  The  property  was 
sold  under  this  tax  execution,  and,  assuming 
that  the  sale  was  otherwise  free  from  ob- 
jection, the  question  is,  did  the  purchaser 
obtain  a  good  title,  as  against  the  cestuis 
<]ue  trust  nspresented  by  the  trustee?  We 
frankly  confess  that,  If  we  regarded  this  ques- 
tion an  open  one,  we  would  entertain  very 
grave  doubt  as  to  its  proper  solution;  but, 
in  our  Judgment,  it  was  settled  by  the  deci* 
aion  of  this  court  in  the  case  of  State  v. 
Hancock,  79  Ga.  799,  5  S.  B.  24&  Applying 
to  the- facts  of  the  present  case  the  reason- 
ing employed  by  Justice  (now  Chief  Justice) 
Simmons  in  the  case  Just  dted,  the  conclusion 
seems  to  follow  that  the  sale  under  the  tax 
exeeotlon  in  question  was  good  as  against 
the  beneficiaries  of  the  trust  The  case  of 
Bums  V.  Lewis,  86  Gto.  591,  13  S.  S3.  123,  is 
not  to  the  coatiary,  nor  are  any  of  the  cases 
there  dted  by  Chief  Justice  Bleckley.  He 
mentions  the  case  In  79  Ga.  799,  6  S.  B.  248, 
but  does  not  question  its  correctness.  The 
cav  at  bar  also  differs  from  that  of  McLeod 
v.  Lumber  Co.  (decided  at  the  present  term) 
26  S.  B.  — .  There  the  defendant  in  the  tax 
execution,  which  was  issued  against  him  in 
personam,  was  not  shown  ever  to  have  had 
title  of  any  kind,  or  possession,  either  actual 
or  constructive.  Here  the  title  to  the  prop- 
erty sold  finder  the  tax  fi.  fa.  was  in  the 
trustee,  and  the  only  irregularity  was  that 
the  process  was  issued  against  him  individ- 
ually. Under  the  doctrine  of  the  Hancock 
Case,  supra,  this  was  not  fatal  to  the  valid- 
ity of  the  sale,  because,  in  point  of  fact,  the 
execution  was  actually  issued— at  least,  In 
part— for  the  tax  on  the  Identical  Uud  which 
was  sold  under  the  execution.  The  collec- 
tion of  the  trustee's  poll  tax  by  virtue  of 
this  sale  was  not,  of  course,  proper;  but  as 
to  tills  matter  he  is  certainly  liable  to  the 
beneficiaries,  and  can  be  made  to  account  to 
them  for  the  benefit  he  thus  derived  from 
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the  sale.    CoiiBeanently  they  will  be  protect- 
ed.   Judgment  reyersed. 

ATKINSON,  J.,  not  presiding. 


<d8QtL562) 

JONES  et  sL  T.  GROOAN  et  aL 

(Sapreme  Ooort  of  Georgia.     Jone  12,  1896.) 
W11.L8— G-ROUSDS  OF  CoKTiWT  — Mistake— IsoA- 

PACiTT— Undub  Influbwob— Evidenob— Dbgla- 

RATIOM8  —  InSTBUOTIONS  —  HARMLESS    ERROR. 

1.  There  was  no  error  in  Btriking  a  ground  of 
caveat  to  the  probate  of  a  will,  afleging  that  it 
**wa8  execnted  by  [the  testator]  under  a  mis- 
take of  fact  as  to  the  conduct  of  [a  brother 
and  heir  at  law]  towards  [the  testator],  he  hav- 
ing expressed  hiiaiself  as  being  unwilling  to  pro- 
vide for  his  brother,  who  is  old  and  feeble  and 
poor,  as  the  condition  of  [the  testator's]  estate 
would  warrant,  because  he  claimed  that  [this 
brother]  had  had  a  difficulQr  with  him,  when  in 
truth  and  in  fact  there  had  been  no  difficulty." 
Especially  is  this  so  when  an  annuity,  not  mere- 
ly nominal,  was  bequeathed  to  the  brother  allud- 
ed to  in  this  ground  of  caveat. 

2.  Nor  was  there  any  error  in  striking  this 
ground  of  caveat  after  the  same  had  be<;n 
amended  by  alleging  that  the  testator  believed 
the  brother  in  question  owned  property  to  the 
amount  of  $8,000,  when  in  fact  the  brother 
owned  only  $300.  An  heir  at  law  cannot,  in 
any  event,  caveat  the  probate  of  a  will  on  the 
ground  that  at  the  time  of  its  execution  the  tes- 
tator was  misinformed  or  mistaken  as  to  the 
amount  or  value  of  the  property  owned  by  such 
heir. 

3.  That  the  above-mentioned  original  and 
amended  grounds  of  caveat  were  offered  ^or 
the  purpose  of  showing  that  [the  testator],  at 
th^  time  of  executing  said  paper,  was  not  of 
sound  and  disposing  mind  and  memory,"  did  not 
add  to  theb  validity;  it  appearing  that  another 
and  distinct  ground  of  caveat,  alleging  want  of 
mental  capacity  to  make  a  will,  was  voluntarily 
abandoned  by  the  caveators. 

4.  Undue  influence  to  procure  the  execution 
of  a  will  cannot  be  proved  by  the  opinion  of  a 
witness  that  such  influence  was  used,  unless  he 
testifles  to  relevant  facts  upon  which  nis  opinion 
is  based. 

5.  Thf  court  properly  refused  to  allow  a  wit- 
ness to  testify  in  a  general  way  that  there  was 
■omething  in  the  ''manner  or  conduct"  of  certain 
persons  named  as  beneficiaries  in  the  will,  and 
charged  vrith  having  exercised  undue  influence 
in  procuring  its  execution,  evidencing  that  the 
testator  was  under  their  influence;  it  not  being 
stated,  in  offering  this  testimony,  what  was  the 
••manner"  or  the  "conduct"  sought  to  be  shown, 
or  that  the  same  related  to  matters  occurring  in 
the  presence  of  the  testator. 

6.  If.  in  the  present  case,  there  was  any 
error  m  rejecting  evidence  of  declarations  al- 
leged to  have  been  made  by  such  persons  as  to 
what  they  could  or  would  induce  \he  testator 
to  do  with  respect  to  matters  in  no  way  con- 
nected with  the  testamentary  disposal  of  his 
estate,  it  was  not  error  which  would  require,  or 
even  justify,  the  granting  of  a  new  trial;  this 
evidence,  if  admissible  at  all,  being  of  little  pro- 
bative value,  and  the  evidence  as  a  whole  show- 
ing clearly  that  the  execution  of  the  will  was 
the  free  and  voluntary  act  of  the  testator. 

7.  Dedarations  of  the  testator,  apparently  free 
and  voluntary,  and  not  made  under  the  re- 
straint of  another,  tending  to  show  that  the  pa- 
per propounded  as  his  will  was  prepared  in  ac- 
cordance with  his  wishes,  and  that  ne  was  sat- 
isfied with  it,  are,  when  the  paper  has  been  at- 
tacked on  the  ground  that  ite  execution  was 

Srocnred  by  undue  influence,  admissible  in  evi- 
ence  to  show  that  It  was  his  true  last  will  and 


testament;  but  his  declarations  to  the  contsaiy, 
for  the  purpose  of  invalidating  the  paper  as  a 
will,  are  not  admissible. 

8.  In  view  of  the  evidence,  and  of  the  fact 
that  the  general  ground  of  caveat  alleging  want 
of  testamentary  capacity  was  abandoned,  there 
was  no  error  in  charging  the  juir,  'The  issue  in 
this  case  is  narrowed  to  the  sole  one  of  undue 
influence,  except  so  far  as  mental  weakness  dem- 
onstrates the  susceptibility  to  such  influfmee." 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Elbert  comity; 
Seaborn  Beese,  Judge. 

Caveat  filed  by  J.  B.  Jones,  Sr.,  ai\d  others, 
against  the  probate  of  a  paper  purporting  to 
be  the  last  will  and  testament  of  George  W. 
Dye,  deceased,  propounded  by  John  U.  Gio- 
gan  and  others,  executors.  From  a  Judgment 
in  favor  of  the  will,  caveators  bring  error. 
Affirmed. 

Jos.  N.  IVorley,  Wm.  D.  Tatt,  B.  J.  Brewer, 
and  W.  M.  &  M.  P.  Beese,  for  plaintiffs  in  er- 
ror. J.  P.  Shannon,  W.  M.  Howard,  Qeo.  C. 
Grogan,  and  P.  P.  Proiiitt,  for  defendants  In 
error. 


LUMPKIN,  X  A  paper  pnrportiBg  to  be 
the  last  will  and  testdment  «f  Geoige  W.  Dye 
was  propounded  for  probate  in  solemn  form, 
and  a  caveat  was  filed  by  some  of  his  heira  at 
law.  The  case  was  tried  on  an  appeal  to  the 
superior  court  from  the  court  of  ordinary, 
and  resulted  in  a  yerdict  In  favor  of  the  wilL 

1.  One  of  the  grounds  of  the  caveat  was 
that  the  paper  was  execnted  under  a  mistake 
of  fact  as  to  the  conduct  of  Martin  Dye,  a 
brother  of  the  testat<Nr;  the  caveat  declaring 
that  George  W.  Dye  had  ''expressed  hlms^ 
as  being  unwilling  to  provide  for"  this  broth- 
er as  the  condition  of  the  testator's  estate 
would  warrant,  "because  he  claimed  that 
[this  brother]  had  had  a  difficulty  with  him, 
when  in  truth  and  in  fact  there  had  been  no 
difficulty."  By  reference  to  the  will,  it  ap- 
pears that  the  testator  directed  his  executors 
to  invest  $1,000,  and  pay  the  interest  thereon 
annually  to  this  brother  during  the  natural 
life  of  the  latter.  The  caveat  fails  to  de- 
clare at  what  time  George  W.  Dye  expressed 
an  unwillingness  to  provide  for  his  brother,  or 
when  he  made  the  "claim"  that  there  had 
been  a  difficulty  beWeen  them.  Nor  is  there 
any  distinct  allegation  that,  but  for  the  tes- 
tator's belief  in  the  supposed  difflcully,  any 
other  or  further  provision  than  that  which 
the  will  actually  contains  would  have  been 
made  for  Martin  Dye.  For  aught  that  ap- 
pears, whatever  the  testator  said  on  this  sub- 
ject might  have  been  months,  or  even  years, 
before  the  will  was  executed.  Therefore  this 
ground  of  caveat  hardly  comes  up  to  the  re- 
quirements of  section  2S403  of  the  Code,  even 
If  that  section  can  be  held  applicable  to  a 
case  like  this.  ,  It  piovides  that  **a  will  exe- 
cuted under  a  mistake  of  fact  as  to  the  ex- 
istence or  conduct  of  the  heirs  at  law  of  the 
testator  is  inoperative,  so  far  as  such  luMr 
at  law  is  conconed,  but  the  testator  shall  be 
deemed  to  have  died  Intestate  as  to  him.'* 
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We  do  not  think  Jt  was  ever  contemplated 
tluLt  this  section  should  be  Invoked  to  in- 
validate a  will  because  of  an  alleged  mistake 
of  fact,  by  a  perfectly  sane  testator,  concern- 
ing a  matter  within  liis  own  personal  knowl- 
edge, and  of  such  a  nature  that  he  really 
could  not  be  mistaken  about  it.  Unless  he 
was  laboring  under  some  delusion  or  halluci- 
nation,  George  W.  Dye  must  have  known 
whether  or  not  there  had  been  a  "difficulty" 
between  himself  and  his  brother.  The  posl« 
tive  evidence  of  his  own  senses  would  cer- 
tainly assure  him  of  what  had  occurred  be- 
tween himself  and  his  brother.  It  may  be 
that  some  trivial  disturbance  in  their  rela- 
tions did  occur,  which  he  chose  to  regard  as  a 
''difficulty,"  but  which  others  would  not  so 
regard.  Be  this  as  U  may,  the  testator  had 
an  undoubted  right  to  his  own  opinion  on 
this  subject;  and  certainly  his  will  cannot  be 
disturbed,  even  though  he  erroneously  con- 
sidered and  chose  to  regard  a  particular  oc- 
currence as  a  "difficulty,"  which,  properly 
and  accurately  speaking,  was  not  one.  The 
point  is,  he  knew  the  facts  and  circumstances 
attending  the  occurrence  to  which  he  referred, 
could  not  be  mistaken  as  to  what  they  were, 
and  had  the  right  to  construe  aitd  act  upon 
them  as  he  chose.  Nor  would  the  testator  be 
charged  with  accurately  remembering  these 
facts  and  circumstances  which  he,  at  the 
time  of  their  occurrence,  regarded  as  equiva- 
lent to  a  "difficulty";  but,  in  making  his  wOl, 
he  would  have  a  perfect  right  to  act  upon  the 
Impression  they  had  made  upon  his  mind, 
and  which  still  lingered  in  his  memory.  The 
question  of  memory  is  not  involved.  Onie 
testator  may  have  had  a  difficulty  which  he 
forgot,  but  in  that  event  its  occurrence  would 
not  have  affected  his  testamentary  disposi- 
tions. Conceding  him  to  be  perfectly  sane 
and  free  from  delusions,— as  was  practically 
admitted  in  this  case,— he  could  not  have  re- 
membered, discussed,  and  been  influenced  by 
something  which  never  took  place  at  all. 
While  we  do  not  rest  our  decision  on  the  point 
now  in  hand  upon  the  fact  that  an  annuity 
amounting  to  about  $70  per  annum  was  be- 
queathed to  Martin  Dye,  this  circumstance  is 
at  least  entitled  to  some  weight  in  arriving, 
at  the  conclusion  that  this  ground  of  the 
caveat  ought  not  to  be  sustained. 

2.  The  amendment  to  the  above-mentioned 
ground  of  caveat  added  nothing  to  its  merits. 
If  a  will  could  be  set  aside  merely  because  a 
testator  entertained  an  erroneous  'belief  as  to 
the  amount  of  property  owned  by  one  of  his 
heirs  at  law,  for  whom,  in  the  latter's  opin- 
i<m,  the  will  had  not  made  an  adequate  pro- 
vision, no  will  would  be  safe.  I^  would  be  an 
exceedingly  dangerous  precedent,  and  one  not 
sanctioned  by  any  authority,  to  hold  that  a 
win  could  be  rendered  inoperative  on  such 
a  ground  as  this,  supported  only  by  parol  evi- 
dence. 

8.  It  was  insisted,  however,  that  the  court 
erred  In  striking  the  ground  of  caveat  and 
the  amendment  to  the  same  above  referred  tov 


when  offered  for  the  purpose  of  showlJOg  that 
at  the  time  of  executing  the  paper  propound- 
ed as  a  will  the  testator  was  not  of  sound 
and  disposing  mind  and  memory.  We  have 
already  dealt  with  the  first  question  made  in 
this  case,  upon  the  assumption  tliat  the  testa- 
tor was  conceded  to  be  sane  and  free  from 
any  mental  detect  which  would  deprive  him 
of  testamentary  capacity.  In  order  to  show 
that  the  point  now  being  considered  is  entire- 
ly devoid  of  merit,  it  Is  only  necessary  to  add 
that  there  was  another  and  distinct  ground  of 
caveat,  alleging  the  want  of  such  capacity  on 
the  part  of  George  W.  Dye,  that  this  ground 
was  voluntarily  abandoned  by  the  caveators, 
and  that  the  evidence  shows  beyond  cavil  or 
question  that  he  was  sane,  and  thoroughly 
competent  to  make  a  wilL 

4.  It  would  seem,  at  leajsit  ^  some  instances,' 
that  the  question  whether  or  not  undue  in- 
fluence was  used  to  procure  the  execution  of 
a  will  is,  under  the  rules  of  evid^ice,  a  mat- 
ter of  opinion.  A  witness  wiU  not,  however, 
in  any  case,  be  permitted  to  testify  to  his 
opinion  that  such  influence  was  used,  without 
stating  the  relevant  facts  upon  which  his 
opinion  is  b&sed.  See  Bollwagen  v.  Roll- 
wagen,  63  N.  Y.  620;  McLean  v.  Clark,  47  Ga. 
24;  Howell  v.  Howell,  59  Ga.  140. 

5.  The  caveators  sought  to  prove  generally 
by  a  witness  that  there  was  "something  in 
the  manner  or  conduct"  of  certain  persons 
reputed  to  be  the  Illegitimate  children  of  the 
testator  and  one  Lucinda  Dye,  his  concubine, 
which  evidenced  that  be  wbs  under  their  in- 
fluence or  controL  The  record  does  not  In- 
form us  more  deflnitely  than  as  Just  stated 
concerning  the  nature  of  the  evidence  sought 
to  be  elicited  upon  this  subject.  It  was  man- 
ifestly too  loose,  Indeflntte,  and  uncertain  to 
be  admitted  or  considered. 

d.  The  caveators  also  desired  to  prove  that 
the  childr^i  of  Ludnda  Dye  had  declared  on 
some  occasion  that  they  could  or  would  pro- 
cure the  testator  to  sell  certain  land  to  an- 
other person  who  wished  to  purchase  the 
same.  If  evidence  of  this  sort  was  admissi- 
ble at  all,  wliich  we  gravely  doubt,  rejecting 
it  woold  not,  in  this  case,  be  cause  for  a  new 
trial.  It  bore  very  remotely  Indeed  upon  the 
questions  at  issue,  was  in  no  way  connected 
vrith  the  testamentary  disposition  of  George 
W.  Dye's  estate,  and,  in  view  of  the  over- 
whelming weight  of  the  evidence  Showing 
that  the  will  was  his  free  and  voluntary  act, 
could  liave  Deen  of  but  little  probative  value. 

7.  One  of  the  grounds  of  caveat  was  that 
the  execution  of  the  paper  propounded  was 
procured  by  the  undue  influence  of  Lucinda 
Dye  and  her  children.  This  being  so,  the  dec- 
larations of  the  testator,  not  made  in  the 
presence  of  these  persons,  or  while  under 
any  restraint  or  coercion  of  any  kind,  tend- 
ing to  show  that  the  paper  propounded  had 
been  prepared  in  accordance  with  his  wishes, 
and  that  he  was  satisfled  with  it,  were  ad- 
missible in  evidence.  See  2  Whart  Bv«  I 
1012.    On  the  other  hand,  declarations  to  the 
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contnuy,  offered  for  the  poipose  of  invalidat- 
ing the  paper  as  a  will,  were  not  admlssihle. 
Said  Thompson,  J.,  In  Jadcson  v.  Kniffen,  2 
Johns.  31:  **To  permit  wills  to  be  defeated, 
or  In  any  manner  whatever  impeached;  l^ 
the'parol  declarations  of  the  testator,  appears 
to  me  repugnant  to  the  veiy  genius  and  spirit 
of  the  statute,  and  not  to  be  allowed."  And 
see  the  authorities  dted  by  Atkinson,  J.,  in 
MaUery  v.  Young,  94  Ga.  808,  22  S.  E.  142. 

8.  Under  the  evidence  in  tills  case,  and  in 
view  of  the  pleadings  as  they  stood  when  the 
issue  was  finally  submitted  to  the  jury,  the 
charge  complained  of  (which  is  quoted  in  the 
eighth  headnote)  contained  no  substantial  er- 
ror, and  affords  no  cause  for  a  new  trial.  In- 
deed, upon  the  ments,  there  could  have  been 
but  one  fair  and  proper  result,  and  it  was 
reached^ in  the  verdict  rendered.  Judgment 
afiirmed. 

ATEJLNSON,  J.,  not  presiding. 


(98  Oa.  684) 

BLECKLEY  et  al.  v.  WHITE  et  al. 

(Supreme  Gourt  of  C^eorgia.     June  18,  1896.) 

Ejbctmbnt^Kvidbnoh  of  Titls— DiSMisaAU 

1.  The  defendants  in  an  action  of  ejectment 
not  having,  by  plea  or  otherwise,  praved  for  any 
affirmative  relief  against  the  plaintiffs,  it  was 
the  right  of  the  latter,  even  after  a  judgment  in 
their  favor  had  been  set  aside  bv  the  supreme 
court,  to  dismiss  their  action  at  pleasure  at  any 
time  before  the  case  was  again  tried. 

2.  The  bare  statement  of  a  witness  that  title 
to  realty  ^'passed"  from  one  person  into  another 
is  wholly  incompetent  to  show  title  in  the  latter. 

3.  A  deed  from  one  who  is  apparently  a 
stranger  to  the  paramount  title,  ana  who  is  not 
shown  to  have  ever  been  in  possession  of  the 
premises  conveyed,  is  insufficient  to  make  out  a 
prima  facie  case  showing  title  in  the  grantee 
claiming  thereunder. 

4.  The  plaintiffs  having  utterly  failed  either  to 
prove  a  joint  ownership  of  the  premises  in  con- 
troversy, or  to  show  that  either  of  them  had  any 
interest,  legal  or  equitable,  therein,  the  court 
erred  in  granting  an  injunction  restraining  the 
defendants  from  interf caring  with,  or  exercising 
control  over,  the  premises. 

(SyUabos  by  the  CTourt) 

Error  from  superior  court,  Rabun  county ; 
J.  J.  Klmsey,  Judge. 

Petition  by  Sara  E.  White  and  another 
against  John  C.  Cannon*  administrator  of  H. 
W.  Ciannon,  deceased,  and  others,  for  injunc- 
tion. From  a  decree  for  plaintiffs,  defend- 
ants bring  enor.    Reversed. 

W.  S.  Paris  and  H.  H.  Dean,  for  plaintiffs  In 
error.     J.  B.  Estes,  for  defendants  in  error. 

LUMPKIN,  J.  A  controversy  as  to  the 
ownership  of  the  land  involved  in  the  present 
action  arose  in  1884,  when  H.  W.  Cannon  and 
F.  A.  Bleckley  brought  ejectment  for  its  re- 
covery against  W.  D.  Young  and  Cal^b  Wood- 
all.  After  a  verdict  for  the  plaintiffs,  the 
defendants  moved  for  a  new  trial,  which 
was  granted,  and  this  judgment  was  affirmed 
by  this  court  See  92  Ga.  164,  17  S.  E.  863. 
SubseQuently,  after  Bleckley  had  heea  strick- 


en as  a  party  plaintiff,  and  the  administrator  of 
Cannon,  who  had  died,  had  been  made  a  party 
in  his  stead,  the  plaintiff's  attorney  made  the 
following  entiy  on  the  declaration:  **rhe  de- 
fendants having  abandoned  the  possession  of 
the  premises  sued  for,  and  the  plaintiff  John 
C.  Cannon,  as  administrator  of  the  estate  of 
H.  W.  Cannon,  having  regained  his  Intestate's 
iTormer  possession  of  the  same,  this  suit  is 
therefore  dlsn^lssed  by  the  plaintiff  in  vaca- 
tion." On  August  1,  1895,  W.  D.  Young  and 
Sara  E.  White,  alleging  themselves  to  be  the 
owners  of  the  land,  brought  their  present  pe- 
tition for  the  purpose  of  enjoining  Cannon, 
as  administrator,  James  Bleckley,  and  W.  S. 
Paris,  attorney  for  the  plaintiffs  in  the  eject- 
ment suit,  from  interfering  with,  cutting  tim- 
ber on,  or  otherwise  exercising  any  acts  of 
ownership  over  the  land.  The  trial  judge 
granted  the  injunction  prayed  for,  which  is 
the  error  complained  of  in  the  present  bill  of 
exceptions. 

1.  One  ground  of  the  plalntiffif  petition  was 
that  the  dismissal  of  the  ejectment  suit  was 
unauthorized,  and  operated  pr^udlcially  to 
their  rights  in  the  premises.  How  this  could 
be  true  as  ^o  one  of  the  plaintiffs,  Sara  E. 
White,  it  is  difficult  to  conceive,  as  she  was 
not  a  party  to  that  case..  But,  even  If  the 
parties  to  both  actions  were  identical,  the  dis- 
missal of  the  action  in  ejectment  affords  no 
legal  or  equitable  ground  of  complaint.  From 
the  pleadings  in  that  case,  which  were  Intro- 
duced in  evidence  at  the  hearing  of  the  pres- 
ent action,  it  appears  that  the  only  defense 
offered  was  a  plea  of  not  guilty.  Neither  by 
counter  petition,  answer,  plea,  nor  otherwise, 
did  the  defendants  seek  any  affirmative  relief 
against  the  original  plaintiffs  to  that  action, 
or  the  sole  remaining  plaintiff  at  the  time  it 
was  dismissed.  Therefore  when  the  case 
Was  voluntarily  dismissed  the  defendants 
gained  all  the  relief  they  could  have  daimed 
under  the  pleadings  filed  by  them.  In  dis- 
missing the  action  in  vacation,  the  plaintiff 
hi  ejectment  merely  exercised  a  right  ex- 
pressly conferred  upon  him  by  law.  Code, 
fi  3447.  In  this  connection  the  case  of  Jack- 
son V.  Roane,  96  Gki.  40,  23  S.  E.  118,  Is  pre- 
cisely in  point,  and  cites  several  other  deci- 
sions of  this  court  to  the  same  eifect 

2.  In  support  of  their  claim  of  ownership 
the  plaintiffs  In  the  present  action  undertook 
to  trace  title  from  Charles  F.  Betton,  alleged 
to  be  the  original  grantee  from  the  state,  into 
Abbott  H.  Brisbane,  under  whom  they  claim. 
The  defendants  interposed  numerous  objec- 
tions to  the  evidence  offered  for  this  purpose. 
It  is  unnecessary,  however,  to  deal  with  the 
various  questions  thus  raised;  for,  conceding 
that  the  plaintiffs  successfully  traced  title 
into  Brisbane,  they  entirely  failed  to  sub- 
stantiate their  claim  that  such  title  as  he  bad 
subsequently  became  vested  in  them  jointly, 
or  severally  in  either.  W.  D.  Young,  one  of 
the  plaintiffs,  attempted  by  affidavit  to  tes- 
tify that  title  to  the  land  in  dispute  ••passed 
from  Abbott  H.  Brisbane  to  John  Raven  Mat- 
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thews  and  Edward  B.  White,  and  then  to 
Sara  E.  White,"  withotit  giving  any  partica- 
lars  as  to  how  or  when.  This  affidavit  was 
objected  to  aa  Inadmissible  to  show  title  In 
the  plaintiffs,  and  error  is  iisslgned  N:ipon  its 
admission  In  evidence,  the  ol^ection  being 
that  "titles  to  land  cannot  be  shown  except 
by  writing."  This  certainly  was  'a  novel 
method  of  attempting  to  prove  the  fact  sought 
to  be  shown.  We  apprehend  that  even  If 
Young  were  an  attorney  at  law,  and  had 
been  offered  as  an  expert  witness,  the  ques- 
tion whether  or  not  title  did  m  fact  pass,  as 
testified  to,  would  be  a  matter  for  determina- 
tion by  the  court,  and  not  one  for  the  expres- 
sion of  an  opinion  by  the  witness.  The  stat- 
ute of  frauds  declares  that  "any  contract  for 
sale  of  lands,  or  any  Interest  In,  or  concern- 
ing them,"  must  be  in  writing.  Code,  fi  1960, 
par.  4.  If  title  to  land  is  sought  to  be  trans- 
ferred by  will  or  deed,  certain  essential  for- 
malities and  requirements  must  be  complied 
with.  Whereas,  whether  or  not  title  passes 
by  descent  is  a  question  of  law,  under  the 
particular  facts  as  to  relationship,  etc.,  shown 
to.  exist.  If  the  title  In  question  ••passed" 
by  writings,  the  instrutaents  themselves  were 
the  best  and  only  competent  evidence  of  the 
fact,  until  accounted  for,  and  shown  to  be 
lost  or  destroyed.  If  title  vested  under  the 
rules  of  descent,  this  could  be  shown  only  by 
proving  the  facts  necessarily  bringing  about 
this  legal  result  The  witness  gave  no  in- 
formation as  to  the  facts  upon  which  he  pred- 
icated the  opinion  he  expressed;  and  we  are 
inclined  to  think  he  went  somewhat  beyond 
the  sphere  in  which  a  mere  witness  is  per- 
mitted to  move,  in  attempting  to  determine 
for  himself  whether,  under  the  facts  within 
his  knowledge,  but  uncommunicated  to  the 
court,  the  title  to  the  property  in  dispute  be- 
came legally  vested  in  his  co-plaintiff. 

3.  Again,  an  effort  was  made  to  show  title 
In  Young,  the  other  plaintiff,  by  an  extract 
from  the  will  of  John  Raven  Matthews  au- 
thorizing his  executors  to  sell  and  convey  the 
land,  and  a  deed  to  Young  from  William  R. 
Matthews,  as  executor.  In  pursuance  of  this 
Dower.  As  the  above-mentioned  affidavit  of 
Young  was  incompetent  to  show  that  title 
ever  passed  out  of  Brisbane  and  Into  John 
Raven  Matthews,  and  no  other  evidence  on 
this  point  was  offered,  the  latter  necessarily 
stands  in  the  attitude  of  a  mere  stranger  to 
the  title;  and  moreover,  as  Matthews  was 
not  shown  to  have  ever  been  in  i)ossesslon  of 
the  land,  no  title,  or  presumption  of  title,  in 
him,  was  shown,  derivable  from  any  other 
source.  It  is  unquestionably  true  that  pos- 
session under  a  claim  of  right  raises  a  pre- 
sumption of  law,  that  the  occupant  has  a 
rightful  and  legal  possession;  and  proof  of 
this  fact  makes  out  a  prima  facie  case  of  title 
in  him,  calling  on  the  defendant  to  assume 
the  burden  of  proof.  Wolfe  v.  Baxter,  86 
Ga.  705, 13  S.  E.  18;  McLendon  v.  Horton,  95 
Ga.  54,  22  S.  E.  45.  But  a  mere  deed  from 
one  not  shown  to  have  ever  been  In  posses- 
▼.25s.s.no.l2— 38 


skm  proves  nothing  *nore  than  the  naked 
fact  that  the  grantor  in  the  deed  thereby  as- 
serted ownership,  without  disclosing  upon 
what  ground  or  claim  of  right;— whether  ar- 
bitrary and  flctftions,  or  based  on  a  real  or 
mistaken  legal  or  equitable  title.  Indeed, 
the  grantor's  assertion  is  no  better  than  that 
of  the  grantee  himself,  when  utterly  unsup- 
ported by  legal  and  sufficient  proof  of  a  valid 
right  to  the  possession  or  ownership  of  the 
land.  It  was  said  In  Parker  v.  Railroad  Ck>., 
81  Ga.  802,  8  8.  B.  871,  ••We  know  of  no  au- 
thority, hoT^ever,  for  the  doctrine  that  one 
who  merely  has  a  deed  from  another,  and  is 
not  in  possession,  can  either  recover  for  tree- 
passes  committed  on  the  land  embraced  in 
the  deed,  or  cast  the  burden  of  proof  upon  his 
advertary."  The  law  goes  quite  far  enough, 
in  presuming  possession  rightful.  Without 
the  aid  of  this  presumption,  a  plaintiff  who 
merely  shows  a  deed  to  himself  from  an  ap- 
parent stranger  to  the  title  utterly  falls  to 
carry  the  burden  Imposed  upon  him  by  law,— 
of  making  out  his  case  upon  the  strength  of 
his  own  title,  rather  than  upon  the  weakness 
of  that  of  his  adversary. 

4.  From  the  above  it  will  be  seen  that  the 
plaintiffs  signally  failed  to  show  in  either  of 
them  any  ownership  or  right  of  possession  as 
to  the  lands  in  controversy,  legal  or  equi- 
table; and,  withotit  regard  to  the  various  rul- 
ings of  the  court  complained  of,  the  decision 
in  their  favor  was  txnsupported  by  the  evi- 
dence, and  erroneous.    Judgment  reversed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(93  Va.  584) 
LONG  V.  PKNOB'S  OOMMITTBB. 
(Btspreme  Oonrt  of  Appeals  of  Virginia.    Sept 
24,  1896.) 

ACTJON  — FROOaSNKO  BT  MOTXOSY  —  JtrDOMHNT -* 

Invobmax«itt— Waiver  of  Homb8TE4D 
Exemption. 

1.  Under  CJode,  9  3211,  giving  to  any  person 
entitled  to  recover  money  by  action  on  any  coij- 
tract  the  right  to  obtain  jadgment  for  such 
money  on  motion,  the  assignee  of  a  note,  who 
is  authorized  by  section  2861  to  bring  an  ac- 
tion against  a  remote  aasignor,  may  proceed 
against  such  assignor  by  motion. 

2.  The  fact  that  a  judgment  in  an  action  by 
an  assignee  of  a  note  against  an  assignor  ap- 
pears to  have  been  based  on  the  note,  instead  of 
on  the  implied  contract  made  by  the  assignment, 
is  a  mere  informality,  which  does  not  affect  the 
substantial  rights  of  the  parties,  and  affords 
no  ground  for  a  reversal. 

3.  Under  Code,  {  3647,  providing  that  if  any 
person  shall  declare,  in  any  written  instrument 
by  which  he  is,  or  may  become,  liable  for 
the  payment  of  money  to  another,  that  he 
walyes,  as  to  snch  obligation,  his  right  to  home- 
stead exemption,  such  exempt  property  shall  be 
liable  for  snch  obligation,  a  judgment  against 
an  assignor  of  a  note,  entered  on  motion  of  an 
assignee,  being  based  on  tl^e  implied  obligation 
growing  out  of  the  assignment,  and  not  on  the 
express  obligation  of  the  note,  cannot  properly 
declare  a  waiver  by  defendant  of  his  homestead 
rightsv  though  snch  exemption  is  waived,  by 
the  terms  of  the  note,  by  the  mak<v8  and  in> 
dorsers. 
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Brror  to  circuit  court,  Rockingham  county; 
William  McLaughlin,  Judge. 

Proceeding  on  motion  by  Emanuel  Pence's 
committee  against  one  Long.  From  a  Judg- 
ment for  plaintiff,  defendant  brings  error. 
Modified. 

Sipe  &  Harris,  for  plaintiff  in  error.  W.  L. 
Yancey,  for  defendant  in  error. 

BIELY,  J.  This  case  is  before  us  upon  a 
writ  of  error  to  a  Judgment  rendered  on  a 
motion  by  the  assignee  of  a  promissory  note 
against  a  remote  assignor.  It  was  contend- 
ed that  the  law  does  not  authorize  the  pro- 
ceeding by  motion  in  a  case  of  this  kind. 
Section  3211  of  the  Ck>de  provides  that  "any 
person  entitled  to  recover  money  by  action 
on  any  contract,  may,  on  motion  before  any 
court  which  would  have  Jurisdiction  in  an 
action,  otherwise  than  under  section  thirty- 
two  hundred  and  fifteen,  obtain  Judgment 
for  such  money.  ♦  *  ♦"  The  statute  thus 
authorizes  the  proceeding  by  motion  when- 
ever a  person  is  entitled  to  recover  money  by 
action  on  "any  contract.*^  The  only  restric- 
tion imposed  by  the  statute  as  to  the  nature 
of  the  contract  upon  which  t}i6  recovery 
may  be  by  motion  is  the  right  to  recover 
money  upon  it  by  action.  If  the  contract  is 
such  that  the  person  making  the  motion  is 
entitled  to  recover  money  upon  it  by  action, 
he  is  entitled  to  proceed  to  do  so  by  mo- 
tion, whether  his  right  is  based  upon  an  ex- 
pressed or  implied  contract  The  remedy 
extends  to  all  cases  in  which  a  person  is 
entitled  to  recover  money  by  action  on  con- 
tract. Report  of  Revisers  of  Code  of  1849, 
YoL  2,  p.  832,  note;  Hale  v.  Chamberlain, 
13  Orat  658;  and  4  Minor,  Inst  (3d  Ed.) 
pt  1,  p.  633.  Prior  to  the  statute  authorizing 
a  recovery  from  an  assignor,  an  assignee 
had  the  right,  upon  the  principles  of  the 
common  law,  to  recover  from  his  immediate 
assignor,  under  the  contract  implied  from 
the  assignment—that  the  assignor  would  re- 
pay the  consideration  he  had  received  for 
the  chose  in  action  assigned,  if  payment 
thereof,  by  the  use  of  due  diligence,  could 
not  be  obtained  from  the  obligor  or  maker. 
This  implied  promise  was  not  considered, 
however,  to  extend  at  law  to  any  other  than 
the  immediate  assignee,  and  consequently 
no  assignee  could  recover  at  law  from  a  re- 
mote assignor.  Mackie's  Ex'r  y.  Davis,  2 
Wash.  (Va.)  219;  Caton  y.  Lenox,  5  Rand. 
(Va.)  31,  42;  Mandeville  v.  Riddle,  1  Cranch, 
290;  and  Yeaton  v.  Bank  of  Alexandria,  5 
Cranch,  49.  But  although  not  assignable 
at  law,  the  implied  contract  was  deemed 
transferable  in  equity,  and  a  court  of  equi- 
ty would  enforce  it.  Riddle  y.  Mandeville, 
5  Cranch,  322,  and  Bank  v.  Weisiger,  2  Pet 
331.  The  statute  (section  2861  of  the  Code) 
provides  that  any  assignee  may  recover 
from  any  assignor  of  such  writing  as  is  de- 
scribed in  section  2860,  but  that  a  remote  as- 
signor shall  have  the  benefit  of  the  same  de- 


fense as  if  the  suit  had  been  instltated  by 
his  immediate  assignee.  The  effect  of  the 
statute  (section  2861)  is  to  extend  to  a  re- 
mote assignee  the  benefit  of  the  promise  im- 
plied by  law  from  an  assignor  to  his  imme- 
diate assignee,  and  to  give  to  the  remote  as- 
signee, as  well  as  to  the  Immediate  assignee, 
the  right  to  recover  upon  such  implied  prom- 
ise. The  right  whif h  he  previously  had  in 
equity,  the  statute  gives  to  him  at  law.  2 
Rob.  New  Prac.  283;  Drane  v.  Scholfleld,  6 
Leigh,  395.  ,The  right  of  recovery  is  found- 
ed in  every  case  upon  the  implied  contract 
created  by  the  assignment,  and  the  remedy 
for  the  enforcement  of  the  right  is  .the  ac- 
tion of  assumpsit  3  Bob.  New  Prac.  396; 
3  Minor,  Inst  (2d  Ed.)  436;  Arnold  v.  Hick- 
man, 6  Munf.  15;  and  Drane  v.  Scholfield,  6 
Leigh,  386.  The  proceeding  by  motion  in  the 
case  at  bar  is  on  a  contract  upon  which  the 
plaintiff  would  be  entitled  to  recover  money 
by  action,  and  therefore  comes  within  the 
very  terms  of  the  statute  authorizing  a  re- 
covery by  motion. 

It  was  also  assigned  as  error  that,  even  if 
the  court  had  the  right  to  give  Judgment  on 
the  motion,  it  did  not  have  the  right  to  give 
such  a  Judgment  as  was  entered.  The  alleg- 
ed ground  of  this  objection  is  that  the  Judg- 
ment does  not  conform  to  the  cause  of  action 
set  out  in  the  notice,  and  that  the  entry  of  the 
Judgment  shows  that  the  court  considered 
the  note  as  the  ground  of  the  motion,  and  not 
the  implied  liability  created  by  the  assign- 
ment This  objection  is  more  apparent  than 
reaL  The  note  was  a  necessary  piece  of  evi- 
dence in  support  of  the  motion,  in  order  to 
prove  the  assignment  It  was  also  necessary 
to  enable  the  court  to  fix  the  measure  of  the 
recovery,  for  in  the  absence  of  proof  to  the 
contrary  the  law  presumes  that  the  assignor 
received  for  the  note  a  sum  equal  to  that 
specified  in  it  2  Bob.  New.  Prac.  274,  457, 
and  3  Minor,  Inst  372, 437.  The  motion  being 
heard  by  the  court,  it  was  necessary  for  it  to 
inspect  the  note  for  these  purposes;  and  the 
statement  of  the  fact  of  such  inspection  in  the 
entiy  of  the  Judgment,  which  was  wholly  un- 
necessary, is  doubtless  what  gave  rise  to 
this  objection.  But,  if  the  court  had  entered 
the  Judgment  in  the  formal  manner  contend- 
ed for,  it  would  have  been  for  the  very  same 
amount  for  which  it  was  entered.  It  is  right 
in  substance.  If  not  technically  right  In  form. 
The  informality  is  a  harmless  error,  and  can 
work  no  possible  injury  to  the  plaintiff  in  er- 
ror. The  informal  entry  of  a  Judgment  is 
not  a  ground  for  reversing  it  Code  Va.  f 
3449. 

A  further  objection  was  made  to  the  Judg- 
ment in  that  it  declared,  in  obedience  to  the  re- 
quirement of  the  statute  (Acts  188&-90,  p.  117), 
that  the  homestead  exemption  was  waived. 
Waiv»  of  the  exemption,  prescribed  by  the  con- 
stitution, and  by  chapter  178  of  the  Code,  is 
provided  for  in  section  8647.  It  reads,  so  far 
as  it  is  necessary  to  notice  it,  as  follows:  "If 
any  person  shall  declare  in  a  bond,  bill,  note. 
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or  other  Instmment,  by  which  he  is  or  may 
become  liable  for  the  payment  of  money  to 
another,  or  by  a  writing  thereon  or  annexed 
thereto,  that  he  waives,  as  to  sncb  obligation, 
the  ezenq>tion  from  liability  of  the  property 
or  estate  which  he  may  be  entitled  to  dalm 
and  hold  exempt  onder  the  proyisionsof  this 
chapter,  the  said  property  or  estate,  whether 
previoQsly  set  apart  or  not,  shall  be  liable  to 
be  silbjected  for  said  obligation,  under  legal 
processfin  like  manner  and  to  the  same  extent 
as  other  Xiroperty  or  estate  of  such  persoBL 
*****  It  thus  appears  that  the  waiver  is 
required  to  be  in  writing,  and  mnst  be  ex« 
pressed  in  the  bond,  bill,  note,  or  other  writ- 
ing, itself,  which  is  the  evidence  of  the  obli* 
gatlon,  or  by  a  writing  theieon  or  annexed 
thereto;  and  where  it  is  so  done  the  exemp- 
tion is  declared  to  be  waived  as  to  the  said  ob- 
ligation. There  was  such  waiver  in  the  body 
of  the  note  referred  to,  and  it  was  expressed 
to  be  a  waiver  as  to  the  indorsers  as  well  as 
to  the  drawers  (makers)  of  the  note.  Strict- 
ly speaking,  the  assignors  were  not  Indorsers; 
but  the  waiver  would  perhaps  be  construed  to 
Include  them,  according  to  the  Intention  of  the 
parties.  Tet,  if  so,  the  waiver  was  only  as  to  the 
particular  obligation  expressed  in  the  body  of 
the  note,  and  not  as  to  the  implied  obligation 
growing  out  of  the  assignment,  which  is  the 
ground  of  the  motion  in  this  case.  The  lat- 
ter is  a  wholly  different  obligation.  The  mo- 
tion was  not  based  upon  the  note.  Neither 
the  note,  nor  the  obligation  of  which  it  is  the 
evidence,  was  the  ground  of  the  motion;  but 
it  was,  as  we  have  seen,  the  implied  obliga- 
tion created  by  the  assignment  As  to  this 
implied  obligation  there  was  no  waiver  of  the 
^emption,  and  the  court  erred  in  so  adjudg- 
ing. Such  error  is,  however,  not  a  ground  for 
*  reversing  the  judgment,  but  it  may  be  amend- 
ed in  this  respect;  and*  bein^  so  amended,  it 
must  be  a£3rmed. 

(»3  Va.  542) 

TOWN    OF    BEIDQBWATBR    v.    ALLS- 

MONG. 

(Supreme  Court  of  AppealB  of  Virginia,    Sept. 

17,  1896.) 

Appbai^Bbvisw^Motiok  roB  Nbw  Trial  Es- 
sential. 
A  judgment  cannot  be  reviewed  for  errors 
assi^ed  on  raliugs  made  during  the  trial  in  ex- 
cluding evidence,  unless  the  record  shows  that 
after  verdict  a  motion  for  a  new  trial  was 
made  and  overruled,  and  proper  exception  was 
taken  Jthereon. 

Error  to  circuit  court,  Rockingham  county; 
William  McLaughlin,  Judge. 

Action  by  AUemong  against  the  town  of 
Bridgewater.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

J.  B.  Roller,  for  appelant.  Strayer  & 
Long;  for  appellee. 

KifliTH,  P.  AUemong  served  notice  on  the 
town  of  Bridgewater  that  he  would  on  the 
flzvt  day  of  tile  OctDbertezm,  1884^  of  the  di^ 


cult  court  of  Rockingham  county,  move  for- 
a  judgment  against  the  town  for  the  sum  of 
S800,  with  interest  thereon  at  the  rate  of  6 
per  cent,  per  annum  from  the  1st  of  Jan- 
uaiy,  1804,  being  the  aggregate  amount  of 
eight  several  bonds  for  the  sum  of  $100,  de- 
scribed in  said  notice.  The  town  of  Bridge- 
water  appeared  by  its  counsel,  and  pleaded 
nil  debet,  and  filed  a  statement  of  the  grounds 
of  defense  upon  which  it  proposed  to  rely. 
A  jury  was  sworn  to  try  the  issue,  which, 
after  having  heard  the  evidence,  returned  a 
verdict  for  the  plaintiff  for  the  full  amount 
claimed  by  him.  During  the  progress  of  the 
trial,  the  defendant  excepted  to  the  rulings 
of  the  court  in  excluding  certain  evidence 
offered  in  its  defense,  and  tendered  a  bill  of 
exceptions,  which  was  signed  by  the  judge, 
and  made  a  part  of  the  record.  In  this  bill 
of  exceptions  all  the  evidence  addticed  on  the 
part  of  the  plaintiff  is  set  out,  but  the  ex- 
ception itself  Is  directed  exclusively  to  the 
judgment  of  the  court  sustaining  the  objec- 
tion made  by  the  plaintiff  to  certain  evidence 
offered  by  the  defendant.  The  jury  rendered 
its  verdict,  and  the  court  proceeded  to  enter 
judgment  in  accordance  therewith.  There 
was  no  motion  for  a  new  trial. 

In  the  case  of  Newberry  v.  Williams,  89  Va. 
305,  15  S.  B.  868,  it  is  said:  "In  the  present 
case,  it  is  true,  all  the  facts  are  certified  in 
the  bill  of  exceptions  which  was  taken  to  the 
ruling  of  the  court  in  regard  to  the  instruc- 
tions. But,  inasmuch  as  there  was  no  ob- 
jection to  the  verdict,  the  supposition  is, 
whatever  the  fact  may  be,  that  the  appellant 
was  satisfied  with^  it.  At  all  events,  his 
failure  to  object  to  the  verdict  at  the  proper 
time  must  be  '^nsidered  as  a  waiver  of  his 
exception  taken  during  the  trial."  Between 
the  case  under  consideration  and  that  just 
cited  there  Is  no  point  of  difference  except 
that  hi  the  case  from  89  Va.  and  15  S.  E. 
the  bill  of  exceptions  was  taken  to  the  ruling 
of  the  court  in  regard  to  the  instructions 
given  or  refused,  while  in  the  case  before  us 
the  exception  was  taken  to  the  ruling  of  the 
court  excluding  the  evidence  offered  by  the 
plaintiff  iu  error.  In  Newberry  v.  Williams, 
supra,  the  authorities  in  this  state,  from 
Johnson  v.  Macon,  reported  in  1  Wash.  (Va.) 
4,  to  the  present  time,  are  considered,  and 
the  rule  is  announced  as  above  stated,  as  the 
conclusion  to  be  deduced  from  them.  In  2 
Bart  Law  Prac.  (2d  Ed.)  1345,  it  Is  said: 
'The  party  complaining  of  error  cannot  reach 
the  appellate  court,  with  a  view  to  the  re- 
versal of  the  judgment  of  the  lower  court  on 
the  ground  of  such  error,  unless  he  shall 
have  first  asked  the  lower  court  for  a  new 
trial,  and  his  motion  shall  have  been  denied; 
or,  to  use  the  language  of  the  decided  cases, 
if  errors  or  supposed  errors  of  any  sort  are 
committed  by  a  court  in  its  rulings  during 
the  trial  of  a  case  by  a  jury,  the  appellate 
court  cannot  review  these  rulings  unless  two 
conditions  concur,  vfes.:  First,  the  rulings 
muBt  hare  been  objected  to  whmi  made,  and 
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A  bill  of  exceptions  taken,  or  the  point  then 
saved,  and  the  bill  of  exceptions  taken  dur- 
ing the  term;  and,  secondly,  a  new  trial 
must  also  have  been  asked  and  overruled  and 
objected  to,  and  this  noted  on  the  record/  " 
In  the  case  of  Land  Ck>.  y.  Obenchain  (Va.) 
22  B.  B.,  at  page  879,  Judge  Buchanan,  de- 
iiverlng  the  opinion  of  the  court,  referring 
to  the  rule  established  in  Newberry  y.  Wil- 
liams, says:  "All  that  the  rule  requires  la 
that  t)ie  record  shall  show  that  such  a  mo- 
tion was  made  and  overruled,  and  that  this 
action  of  the  court  was  excepted  to.  In  this 
case  the  Judgment  complained  of  shows  that 
such  motions  were  made,  overruled,  and  ex- 
cepted to.  This  was  sufficient"  So,  in  the 
case  of  Railroad  Co.  y.  Dunnaway's  Adm'r 
(Va.)  24  S.  B.,  at  page  099,  the  same  Judge 
refused  to  accept  the  authority  of  Railroad 
Ck>.  v.  Scott  (Va.),  reported  in  20  S.  £.  826; 
and  thus  established  an  exception  to  the  rule 
announced  in  Newber;ry  y,  Williams,  thereby 
recognizing  the  force  of  the  rule  its^.  The 
case  of  Railroad  Ck>.  v.  Dunnaway  points  out 
one  exception  to  the  rule  announced  in  New- 
berry Y.  Williams,  supra.  Experience  may 
convince  us  of  the  propriety  of  recognising 
other  exceptions,  but  the  case  before  us  can- 
not be  distinguished  from  Newberry  y.  Wil- 
liams in  any  respect,  and  must  therefore 
be  controlled  by  it.  It  follows  that  the  er- 
rors relied  upon  in  the  petition  for  the  writ 
of  error,  and  so  fully  discussed  at  the  bar, 
cannot  be  considered,  and  the  Judgment  of 
the  circuit  court  of  Rockingham  county  must 
be  affirmed. 

(93  Va.  646) 

WILSON  et  al.  v.  WILSON  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
17,  1896.) 

Cbbditoss'    Bilit-Amendmbnt  —  Pabtibs  —  Ap- 
peal. 

1.  In  a  suit  by  creditors'  bill  It  is  proper  to 
permit  the  filing  of  a  supplemental  bill  to  bring 
In  new*  parties  whose  interest  has  arisen  since 
the  institution  of  the  suit,  to  introduce  new 
charges,  or  to  put  in  Issue  new  material  facts 
developed  at  the  trial. 

2.  Objection  to  a  decree  for  errors  in  the  re- 

?)ort  of  a  commissioner,  not  appearing  on  the 
ace  of  it,  cannot  avail  on  appeal  unless  found- 
ed on  exceptions  to  the  report  taken  in  the  trial 
court 

3.  It  is  not  proper  practice,  in  a  creditors' 
suit  to  settle  an  estate,  to  join  as  defendants 
the  debtors  of  the  estate,  unless  some  inde- 
pendent ground  of  equity  jurisdiction  is  made 
to  appear,  such  as  a  transfer  to  them  of  proper- 
ty in  fraud  of  plaintififs  rights. 

4.  Where  the  claim  of  a  party  is  too  small  to 
give  him  the  right  of  appeal  from  an  adverse 
decision  thereon,  the  supreme  court  of  appeals 
is  without  jurisdiction  to  review  such  decision 
on  an  appeal  by  other  parties  to  the  suit 

Appeal  from  circuit  court,  Augusta  county; 
William  McLaughlin,  Judge. 

Creditors'  bill  by  Nancy  H.  WUsonand  oth- 
ers against  the  administrator  of  George  A. 
Wilson,  deceased,  Howard  L.  Wilson,  and 
others.  Decree  for  complainants,  from  which 
Howard  U  WlhK»i,  In  his  own  Eight  and  aa 


administrator  of  wnilam  VL  Wilson,  deceas- 
ed, appeals.    Affirmed. 


Patrick  lb  Gordon,  for  i^pellants. 
Braxton,  ton  appellees. 


a 


HARRISON,  J.  This  la  a  general  cred- 
itors' bill,  asking  that  the  estate  of  George  A. 
Wilson,  deceased,  be  settled,  and  applied  to 
the  payment  of  his  debts.  The  bill  alleges 
that  deceased,  in  his  lifethne,  oonveyed  to  his 
two  sons,  Howard  L.  Wilson  and  WllUam  B. 
WOson,  his  farm  in  Augusta  county,  contain- 
ing 180  acres,  in  consideration  of  $6,400,  to  be 
paid  in  seven  equal  annual  installments,  erl- 
denoed  by  the  bonds  of  the  pnrehasers  secur- 
ed by  vendor's  lien  on  the  land;  that  these 
bonds  had  not  been  paid,  and  constituted  as- 
sets for  the  payment  of  decedent's  debts.  The 
admiiUstrator-of  G^rge  A.  Wilson,  deceased, 
and  the  two  sons,  Howavd  L.  and  WllUam 
R.  Wilson,  were  made  parties  defendant  A 
joint  answer  was  filed  by  the  sons,  admitting 
their  purchase  of  the  fann  at  the  price  stated 
In  the  bill,  and  the  execution  of  the  bonds,  but 
denying  that  tboe  was  anything  due  to  the 
estate  ct  their  father  on  that  account  The 
cause  was  duly  referred  to  a  commissioner 
with  instmetions  to  report  the  assets  and  lia- 
bilities of  the  estate,  and  especially  the 
amount  due  from  the  sons  on  account  of  the 
purchase  of  this  flmn  from  their  father. 

The  record  shows  that  two  days  after  the 
sale  to  his  sons  the  deceased  transferred  and 
assigned  these  seven  purchase-money  bonds  to 
his  children. 

It  further  appears  that  at  the  time  of  this 
transaction  deceased  was  insolvent  Thecom« 
missioner  reported  that  these  assignments 
were  without  consideration,  and  void  as  to 
the  creditors  of  the  deceased,  and,  after  (Cred- 
iting the  purchasers  with  vailous  sums  paid 
by  them  in  dlschai^e  of  certain  debts  against 
their  father's  estate,  ascertained  the  bahince 
due  to  be  assets  applicable  to  the  payment  of 
debts  proved  and  audited  against  the  es- 
tate. This  finding  was  repeated  and  reaffirm- 
ed by  the  commissiotier  with  some  modifica- 
tions as  to  the  amount  due,  in  fiye  reports, 
each  recommittal  being  upon  exceptions  taken 
by  Howard  L.  and  William  R.  Wilson.  The 
court  acted  on  the  fourth  report,  oyerrulin^ 
the  exceptions  to  all  the  reports,  except  so 
far  as  they  had  been  modified  by  the  com- 
missioner, and  recommitted  the  cause  to  as- 
certain finally  the  balance  due  from  the  pur- 
chasers. The  fifth  and  last  report  ascer- 
tained that,  after  applying  all  proper'  cred- 
its, the  defendants  still  owed  on  the  land  the 
sum  of  $5,174.90,  but  that  the  sum  of  $3,644.- 
40,  with  costs,  would  be  sufficient  to  dis- 
charge the  unpaid  debts.  This  report  was 
confirmed  without  exception,  and  a  decree 
was  entered  in  favor  of  the  administrator  of 
George  A.  Wilson,  deceased,  against  the  de- 
fendants Howard  L.  Wilson,  in  his  own  right 
snd  as  administrator  of  his  brother  and  co- 
purchaser,  WllUam  R^  Wttson,  who  had  died 
pending  the  suit*  for  the  sum  ascertatnsd  to 
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be  Buflioleat  to  pay  the  unpaid  debts  and 

COgtB. 

From  tbla  decree  Howard  L.  Wilson,  in  his 
own  right  and  as  administrator  of  William  B. 
Wilson,  deceased,  has  appealed. 

It  is  assigned  as  error  that  the  court  erred 
in  permitting  a  supplemental  bill  to  be  filed, 
making,  as  alleged,  a  different  case  from  that 
stated  in  the  original  bilL 

After  the  third  report  had  been  filed,  the 
plaintiffs  and  other  creditors  filed  their  sup- 
plemental bill,  adopting  the  original  bill,  and 
charging,  in  addition,  that  the  assignment  of 
the  bonds  by  the  father  to  his  Children,  he 
being  insolvent,  a  fact  not  known  before, 
but  disclosed  in  the  progress  of  the  suit,  was 
without  consideration,  and  in  fraud  of  their 
rights  as  creditors,  and  therefore  void. 

I  perceive  no  objection  to  filing  this  sup- 
plemental bill.  It  was  necessary  to .  bring 
the  assignees  of  these  bonds  before  the 
court  in  order  to  conclude  them  by  any  de- 
cree affecting  their  rights.  A  supplemental 
bill  is  proper  in  order  to  introduce  new  par- 
ties whose  interest  has  arisen  since  the  insti- 
tution of  the  suit,  to  introduce  new  charges, 
or  to  put  in  issue  a  new  material  fact,  such 
as  fraud.  4  Minor,  Inst  pt  2,  p.  1263; 
Story,  Eq.  PL  §§  335,  336.  If,  however,  there 
was  doubt  as  to  the  right  to  file  this  bill,  the 
appellants  could  have  no  remedy  on  this  ap- 
peal, because  the  record  shows  that  they 
answered  the  bill  without  demurrer,  or  oth- 
erwise objecting  to  its  being  filed,  and  join- 
ed issue  upon  it,  and  they  cannot  now  for 
the  first  time  make  objection. 

It  is  further  assigned  as /error  that  upon 
the  evidence  In  the  cause  the  decree'  against 
appellants  ought  not  to  have  been  rendered. 

The  fifth  and  last  report  ascertains  finally 
the  amount  due  from  the  appellants,  re- 
ducing it  below  the  sum  ascertained  by  any 
former  report  This  report  was  confirmed 
without  exception  by  any  one.  The  record 
shows  that  the  only  question  that  concerned 
the  appellants  was  the  amount  due  from 
them  as  purchasers.  The  last  report  settled 
that  question,  and  the  appellants  failed  to 
except  to  the  findings  of  the  commissioner, 
and  they  must,  therefore,  be  held, to  have 
waived  all  further  objection,  and  to  have  ac- 
quiesced in  that  finding  as  correct 

Objection  to  a  decree  for  errors  in  the  re- 
port of  a  commissioner,  not  appearing  on 
the  face  of  it,  cannot  avail  here,  unless 
founded  on  exceptions  taken  to  the  report 
in  the  court  below.  Shipman  v.  Fletcher,  91 
Va.  490,  22  S.  E.  458.  It  is  proper  to  state 
that,  although  appellants  are  precluded  from 
now  reviewing  the  decree  complained  of,  I 
have  carefully  examined  the  evidence  in  the 
cause,  and  am  of  opinion  that  the  conclu- 
sions reached  by  the  commissioner,  and  sus- 
tained by  the  decree  of  the  circuit  court,  are 
fully  warranted  by  the  evidence,  and  would 
prevail  here  had  it  been  necessary  to  con- 
sider the  case  on  its  merits. 

The  original  bill  in  this  case  wu?  not  de- 


murred to,  and  no  question  has  since  been 
raised  as  to  it  This  court,  however,  is  not 
to  be  understood  as  approving  the  practice 
adopted  in  the  institution  of  this  suit  It  Is 
not  proper,  in  a  creditors'  suit  to  settle  an 
estate,  to  unite  as  defendants  the  debtors  of 
that  estate.  As  a  general  rule,  the  debtors 
of  an  estate  must  be  sued  alone  by  the  per- 
sonal representative  of  the  estate.  The 
creditors  can  only  sue  the  personal  repre- 
sentative for  settlement,  and,  if  land  is  to 
be  sold,  unite  with  him  those  interested  in 
the  land,  .unless  some  independent  source  of 
equity  shall  be  made  to  appear  as  to  the 
other  parties  introduced;  as,  for  example, 
where  there  is  an  allegation  of  the  transfer 
or  alienation  to  them  of  some  part  of  the 
debtor's  property  in  fraud  of  the  plaintiff's 
rights. 

Nancy  H.  Wilson,  one  of  the  appellees,  and 
a  creditor  whose  claim  was  asserted  in  the 
original  bill,  asks  that  the  decree  of  the  cir- 
cuit court  rejecting  her  claim  as  a  charge 
upon  the  estate  of  decedent  may  be  reviewed 
under  rule  9  of  this  court.  This  claim  is  for 
a  sum  far  less  than  the  amount  necessary 
to  give, this  court  Jurisdiction.  Eule  9  was 
not  intended  to  enlarge  and  extend  the  Ju- 
risdiction of  this  court,  but  only  to  enable 
the  court  to  correct  errors  against  appel- 
lees in  such  cases  as  they  would  have  a 
right  to  appeal.  As  this  appellee  would 
have  had  no  tight  to  appeal  in  her  case,  in- 
volving, as  it  does,  less  than  $500,  this  court 
has  no  power  to  review  the  decree  com- 
plained of  by  her. 

Other  questions  have  been  suggested  in 
argument,  unnecessary  to  be  decided  in  the 
view  taken  of  this  case,  and  have,  therefore, 
not  been  considered. 

There  is  no  error  in  the  decree  appealed 
from,  and  It  is  affirmed. 
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Insdbanob— Extension  of  Tims  to  Bbino  Aotiok 
—Acceptance. 

Where,  after  a  loss,  an  insurance  com- 
pany granted  to  a  creditor  of  the  insured,  to 
whom  tlie  Uma  was  payable,  at  his  request,  an 
extension  of  the  time  limited  by  the  policy  with- 
in which  suit  might  be  brought  thereon,  because 
of  difficulty  in  procuring  the  signature  of  the 
owners  to  proofs  of  loss,  the  acceptance  of  such 
extension  is  presumed;  and  the  fact  that  the 
creditor  brought  a  suit  within  the  time  limit- 
ed by  the  policy,  hi  which  he  afterwards  suf- 
fered a  nonsuit  because  of  the  claim  of  the 
company  that  it  was  entitled  to  a  certain  time 
after  filing  in  which  to  examine  the  proofs 
of  loss,  will  not  bar  his  right  to  commence  an- 
other action  after  the  expiration  of  such  time, 
and  within  the  Hmit  of  the  extension. 

Error  to  circuit  court,  Rockingham  county; 
William  McLaughlin,  Judge. 

Action  by  James  G.  Cochran  against  the 
London  Assurance.  Corporation.     Judgment 
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for  defendant,   and   plaintiff   brings   error. 
Reversed. 

Strayer  &  Liggett  and  G.  M.  Cochran,  for 
appellant    Sipe  &  Harris,  for  appellee. 

CARDWBLL,  J.  This  is  a  writ  of  error  to 
a  Judgment  of  the  circuit  court  of  Rocking- 
ham county  in  favor  of  the  defendant,  upon 
'  a  demurrer  to  evidence,  and  the  facts  and 
circumstances  out  of  which  the  suit  arose 
may  be  stated  as  follows:  The  plaintiff  in 
-error  owned  a  farm  In  Rockingham  county, 
witl\  a  dwelling  house  thereon,  which  he 
agreed  to- sell  to  H.  M.  Bell  in  1890  for  (11,- 
280,  with  the  privilege  to  Bell  to  turn  over 
his  purchase  to  the  Grottoes  Company  upon 
its  paying  $4,000  in  cash,  and  the  residue 
on  time.  The  property  was  turned  over  by 
Bell  io  the  Grottoes  Company  upon  the 
terms  named.  In  addition  to  the  specific 
security  of  a  vendor's  lien  reserved  on  the 
property,  Cochran  required  that  the  dwell- 
ing should  be  Insured  for  his  benefit,  which 
was  done  by  Bell  and  the  Grottoes  Compa- 
ny in  the  London  Assurance  Corporation, 
the  defendant  in  error;  and  the  policy,  for 
$2,000,  contained  the  provision  that  the  loss, 
if  any,  was  to  be  payable  to  Cochran  as  his 
Interest  might  appear.  On  .the  3d  day  of 
February,  1803,  at  which  time  there  was 
due  to  Cochran  eight  or  nine  thousand  dol- 
lars of  the  purcliase  money,  the  dwelling  in- 
sured was  entirely  destroyed  by  fire.  Coch- 
ran promptly  notified  the  defendant  com- 
pany of  the  fire,  and  of  his  claim  of  indemni- 
ty under  the  policy.  The  defendant  compa- 
ny, with  promptness,  also  sent  its  adjuster 
to  examine  the  premises,  see  the  parties  in- 
terested, and  ascertain  the  character  and  ex- 
tent of  Cochran's  interest  in  the  insurance 
money.  This  adjuster,  J.  Tyler  Jackson* 
visited  the  premises  on  February  20,  1893, 
saw  Mr.  Rumple,  the  president  of  the  Grot- 
toes Company,  and  tried  to  get  him  to  sign 
the  proofs  of  loss,  but  he  declined  to  do 
80  until  Bell  had  signed.  Jackson  then  went 
to  the  house  of  Cochran,  and  spent  the  night 
of  February  21st,  and  on  the  22d  of  Febru- 
ary, 1893,  obtained  the  signature  of  Bell  to 
the  proofs  of  loss,  and  sent  them  again  to 
Rumple  for  his  signature,  with  the  request 
that  he  sign  and  return  them  as  soon  as  he 
could.  Rumple  retained  the  proofs  of  loss, 
and  on  March  9,  1893,  wrote  Jackson  that  he 
had  been  too  busy  to  take  up  the  matter, 
but  would  do  so  early  the  next  week.  This  he 
did  not  do,  and  Jackson  went  again  to  see 
him  in  March;  but  on  this  occasion  Rumple 
declined  to  sign  the  proofs,  on  the  ground 
that  the  company  had  never  purchased  the 
property,  and  therefore  had  no  interest  in 
the  Insurance.  Thus  the  matter  stood,  with 
the  exception  of  several  interviews  between 
Jackson  and  Cochran,  till  January,  1894, 
and  in  the  meantime  the  Grottoes  Company 
went  into  the  hands  of  receivers  of  the 
court.  January  19,  1894,  Cochran  went  to 
the  office  of  Jackson,  in  CharlotteaviUe,  and 


suggested  to  him  that  something  must  be 
done,  as  the  year  would  soon  be  out,  and 
asked  Jackson  to  extend  the  twelftii  section  of 
the  policy;  but  Jackson  replied  that  he 
could  not  do  so,  as  he  had  no  authority  to  al- 
ter the  printed  or  written  conditions  of  the 
policy,  whereupon  Cochran  requested  Jack- 
son to  get  ttie  authority  from  the  defendant 
company  to  do  so,  and  took  the  proofs  of 
loss,  the  same  that  Bell  had  signed  in  the 
first  instance,  saying  that  he  would  try  to 
get  the  receivers  of  the  Grottoes  Company  to 
sign,  and  promised  Jackson  to  return  the 
proofs,  whether  the  signatures  of  the  receiv- 
ers were  obtained  or  not.  Jackson  imme* 
diately  (January  19,  1894)  wrote  to  the  de- 
fendant company,  relating  this  interview 
wifih  Cochran,  and  suggesting  that  the  twelfth 
clause  of  the  policy  be  extended.  To  this 
letter  of  Jackson  the  following  reply  was  re- 
ceived: 

••New  York,  Jan'y  22nd,  1894.  J.  Tyler 
Jackson,  Esq.,  Adjuster,  Charlottesville,  Va. 
—Dear  Sir:  Claim,  ^.  M.  Bell  and  the  Grot- 
toes Co.  We  have  yours  of  the  19th.  In  the 
circumstance,  we  consider  that,  so  far,  at 
least,  as  Bell  and  the  Grottoes  Co.  are  cqn- 
cerned,  they  ought  not  to  expect  any  waiv- 
er of  our  right  in  respect  of  the  year  limit, 
and  we  are  not  prepared  to  grant  the  same 
to  them;  but  CoL  Cochran's  position  is  dif- 
ferent, it  being  the  other  parties  who  have 
delayed  settlement  of  matters,  by  the  ridicu- 
lous position  they  have  taken  up,  and  con- 
sequently, as  far  as  Col.  Cochran  is  con- 
cerned, we  are  willing  to  extend  the  tlm^ 
within  which  to  bring  suit  for  three  months 
from  3rd  proximo,  in  the  hopes  that  some 
arrangement  towards  a  settlement  may  be 
come  to  before  the  expiration  of  that  time. 
Yours,  truly,  C.  L.  Case,  Manager.    J.  F.  J." 

On  the  next  day,  January  23d,  Jackson  in- 
closed a  copy  of  the  letter  from  Case,  mana- 
ger, with  a  letter  of  his  own  to  Cochran,  and 
this  letter  of  Jackson's  is  as  follows: 

"Charlottesville,  Va..  Jan'y  23,  1894.  1%  p. 
m.  Col.  J.  C.  Cochran,  FoUy  Mills,  Va.— My 
Dear  Sir:  Above  is  exact  copy  of  letter  Just 
received  from  London  Assurance  Corporation, 
and  is,  I  think,  extremely  liberal.  It  also 
shows  that  you  have  to  deal  with  a  first  class, 
straightforward  company,  which  seems  anx- 
ious only  for  a  settlement  ^They,  like  you, 
appear  fretted  at  the  way  in  which  the  Grot- 
toes Company  have  acted. .  They  are,  how- 
ever, wrong  as  regards  Major  B611,  and  their 
coupling  his  name  with  the  Grottoes  Company 
must  be  an  oversight  of  clerk  who  wrote  the 
letter,  as  they  know  that  he  has  signed  the 
papers.  Please  give  proofs  of  loss  your  early 
attention,  and  return  them  to  me  as  soon  as 
you  find  you  can  do  nothing  with  them,  or 
cannot  get  receivers  to  sign  them.  Very 
truly  yours,  &c.,  J.  Tyler  Jackson,  Adjuster.** 

January  80,  1894,  Cochran  wrote  Jacksoil 
the  following  letter: 

"Arista  Hoge.  W.  B.  McChesney.  In  Re- 
turn.   Received  Feb.  2»  1894.    OIBce  of  U>ii- 
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don  Aflsnrance  Corporatloih  Hoge  &  Mc- 
Chesney*  Atlas  Insurance  Agency.  Staunton, 
Va.,  Jany.  30, 1884.  Dear  Sir:  I  return  proof 
of  loss  signed  by  Bell  and  receivers  of  the 
Grottoes  Co.  The  waiver  of  limit  as  to  myself 
will  not  be  satisfactory  to  the  other  parties. 
Please  send  before  Friday  evening  to  Hoge  i& 
McChesney,  Staunton,  Va.,  or  telegraph  the 
same  at  my  expense,  a  waiver  of  sec.  12  of 
policy  for  a  reasonable  time,  so  the  Co.  can 
adjust  loss,  as  I  do  not  want  to  docket  a  suit, 
as  the  company  does  not  seem  to  be  at  any 
fault    Yr.  Respt.,  J.  0.  Cochran." 

^fhe  receivers,  Instead  of  signing  the  proofs 
of  loss  as  instructed,  attached  thereto  the 
following: 

"Referring  to  the  foregoing  affidavit  of  U. 
M.  Bell  of  Feb.  22, 1893,  touching  the  loss  on 
the  buildings  insured  by  the  policy  in  said  af- 
fidavit mentioned  and  described,  the  under- 
signed, J.  W.  Rumple  and  J.  W.  Blackburn, 
receivers  of  the  Grottoes  Company,  hereby 
declare  that,  the  best  of  their  information 
and  belief,  the  facts  and  circumstances  re- 
lating to  the  loss  referred  to  in  said  affidavit; 
and  they  hereby  consent  and  agree  tliat  the 
loss  on  said  property,  as  It  has  been  or  may 
be  adjusted,  shall  be  paid  by  the  insurance 
corporation,  the  said  London  Assurance  Cor- 
poration of  London,  England,  to  James  0. 
Cochran,  payment  to  whom  by  said  insurance 
corporation  shall  be  a  sufficient  acquittance 
for  the  amount  of  said  loss  so  far  as  the 
Grottoes  Company  Is  concerned.  But  it  is  dis- 
tinctly understood  and  provided  that  nothing 
herein  stated  or  agreed  to  is  in  any  wise  to 
affect  the  relative  and  respective  rights  of  said 
Cochran,,  N.  M.  Bell,  and  the  Grottoes  Com- 
pai^  amongst  themselves  in  respect  to  the 
property  Insured  or  to  the  insurance  money. 
Given  under  our  hands  this  80th  day  of  Jan- 
uary, 1884.  J.  W.  Rumple,  Jno.  W.  Black- 
bum,  Receivers  of  the  Grottoes  Company." 

"State  qt  Viiginia,  County  of  Augusta,  to 
wit:  Subscribed  and  sworn  to  by  J.  W. 
Rumple,  one  of  the  receivers  of  the  Grottoes 
Company,  this  SOth  day  of  January,  In  the 
year  1898,  before  me,  the  undersigned.  Fits- 
hugh  Blder,  Notaiy  Public.'* 

Upon  the  receipt  of  the  letter  of  Cochran  in- 
closing the  proofs  of  loss  on  January  30, 1894, 
Jackson  wrote  to  Cochran  a  letter,  the  sub- 
stance of  which  Is  that  he,  as  adjuster,  had 
much  less  right  than  an  agent  in  regard  to 
the  conditions  of  a  policy;  that  an  agent  has 
no  anthority  whatever  to  waive  any  of  the 
printed  conditions,  or  even  his  own  written 
conditions,  after  they  have  been  written,  for- 
warded to  the  company, and  accepted;  "there- 
fore, that,  as  an  adjuster,  I  have  no  authority 
whatever  to  waive  any  of  the  conditions 
(printed  or  otherwise)  of  a  policy  of  the  Lon- 
don Ass.  Corporation,  my  on^  connection 
(and  all  that  ever  existed)  with  them  being 
that  of  an  adjuster."  After  quoting  from  the 
manuscript  addition  to  the  printed  proofs  of 
loss  signed  by  the  recover  of  the  Grottoes 
Company  that  part  which  states  the  condi- 


tions upon  which  the  receivers  signed.  Jade- 
son  then  says:  **The  last  five  words  (*or  to 
the  insurance  money')  ought  not  to  be  there, 
because  they,  Just  ahead  of  that,  release  the 
company  from  all  claims  on  account  of  the 
loss,  and  in  the  last  five  words  upset  it  by 
claiming  again  their  right  to  an  interest  in 
the  money."  He  also  says:  "After  carefully 
considering  your  letter,  all  that  I  can  do  Is 
to  offer  you  sixteen  hundred  and  fifty  (1,650) 
dollars  in  settlement  of  the  loss,  &c.*'  To  the 
letter  is  added,  as  "N.  B.":  "Of  course,  all 
offers  of  extension,  &c,  to  you  are  withdrawn 
and  null  as  soon  as  suit  Is  docketed  or  insti- 
tuted,"—slgping  the  letter  as  "Adjuster."  On 
February  2, 1894,  the  day  before  the  12-month8 
limit  stipulated  for  in  the  twelfth  section 
of  the  policy  expired,  Cochran  instituted  suit 
on  the  policy  in  the  circuit  court  of  Rock- 
ingham county,  to  which  the  defendant  com- 
pany pleaded  in  abatement  the  provision  in 
the  policy  which  gave  the  company  60  days 
within  which  to  pay  the  loss  from  the  time 
that  the  proofs  of  loss  were  received  at  the 
company's  office  in  New  York,  and  that  60 
days  had  not  elapsed  since  the  proofs  of  loss 
were  received  by  the  company,  whereupon 
the  plaintiff,  Cochfan,  suffered  a  nonsuit,  and 
after  60  days  from  the  final  delivery  of  the 
proofs  of  loss  to  Jackson,  and  on  the  23d  of 
April,  1894,  brought  this  action,  to  which  the 
defendant  company  filed  Its  special  plea  that 
the  action  had  not  been  brought  within  12 
months  from  the  date  of  the  loss,  February  3, 
1893,  as  stimulated  for  in  the  twenty-first  sec- 
tion of  the  policy,  and  also  pleaded  the  general 
issue.  Uuon  the  Issues  Joined  on  the  special 
plea,  and  nonassumpsit,  a  trial  was  had, 
which  resulted  in  a  verdict  for  the  plaintiff 
for  the  amount  of  the  policy,  $2,000,  but  on 
motion  of  the  defendant  company  the  circuit 
court  set  it  aside  and  awarded  a  new  trial. 
At  a  second  trial,  after  the  evidence  of  both 
plaintiff  and  defendant  had  been  submitted 
to  the  Jury,  the  defendant  company  demurred 
to  the  plaintiff's  evidence,  in  which  the  plain- 
tiff Joined,  and  the  Jury  found  a  verdict  for 
the  plaintiff  for  |2,000,  with  Interest  from 
April  2,  1894,  subject  to  the  decision  of  the 
court  on  the  demurrer  to  evidence.  The 
court  sustained  the  demurrer  to  the  evidence, 
and  gave  Judgment  for  the  defendant  com- 
pany, with  costs. 

From  what  has  been  stated,  It  will  be  ob- 
served that  section  12  of  the  policy  sued  on 
stipulates  that,  unless  suit  Is  brought  on  the 
policy  within  12  months  next  after  the  loss 
occurs,  the  lapse  of  time  shall  be  taken  and 
deemed  as  conclusive  evidence  against  the 
validity  of  the  claim,  any  statute  of  limita- 
tions to  the  contrary  notwithstanding;  and 
much  of  the  argrument  of  counsel  has  been 
spent  in  the  discussion  of  the  rights  of  the 
parties  to  contract  for  a  limitation  on  the 
rights  of  the  insured  to  bring  his  action  to 
recover  the  loss,  in  contravention  of  the  stat- 
ute of  limitations,  and  whether  or  not  the 
12-months  limitation  began  to  run  from  ths 
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date  of  the  fire,  February  3,  1803,  or  from 
the  date  that  the  cause  of  action  accrued; 
that  is,  from  the  expiratioa  of  the  GO  days 
next  after  the  proofs  of  loss  were  completed, 
and  received  by  the  defendant  company. 
But,  In  the  view  we  take  of  the  case,  if  these 
be  open  questions  in  Virginia  they  are  not 
necessary  to  be  considered  here;  nor  is  it  nec- 
essary, to  review  the  several  bills  of  excep- 
tions taken  by  the  plaintiff  in  error  at  the 
two  trials.  A  decision  of  the  case  turns,  we 
think,  upon  whether  or  not  the  extension 
granted  by  the  defendant  company  to  the 
plaintiff  In  error,  as  contained  in  the  letter  of 
Case,  manager,  of  January  22, 1894,  and  com- 
municated to  plaintiff  in  error  by  Jackson, 
adjuster,  January  23, 1894,  was  in  force  when 
the  suit  was  brought  According  to  the  plain 
meaning  of  the  language  employed  in  the  let- 
ter of  January  22d,  the  plaintiff  in  error  was 
to  have  from  February  3  to  May  3,  1894, 
"within  which  to  bring  suit"  It  is  contend- 
\ed,  however,  for  the  defendant  company,  that 
Ck)chran  did  not  accept  the  extension,  as 
shown  by  his  instituting  his  suit  of  February 
2,  1894,  which  was  withdrawn,  his  letter  to 
Jackson  of  January  30,  1^4,  and  the  insti- 
tution of  the  present  suit  on  April  23,  1894, 
or  that,  if  he  accepted  the  extension,  it  was 
given  on  conditions  which  he  violated,  and 
thereby  forfeited  his  right  to  it  The  evi- 
dence of  the  plaintiff  In  error  consists  of  the 
letters  and  papers  herein  copied  or  referred 
to,  his  own  testimony,  and  that  of  other  wit- 
nesses, as  to  the  value  of  the  building  de- 
stroyed. The  only  witness  examined  for  the 
defendant  company  was  Jackson,  its  adjust- 
er, and,  as  his  testimony  is  in  conflict  with 
the  plaintiff's,  It  is,  of  course,  excluded  by 
the  demurrer  to  evidence. 

Plaintiff  in  error  testified  that,  when  he  re- 
ceived the  letter  giving  him  the  extension  of 
90  days,  he  filed  it  away,  and  rested  easy, 
but  afterwards,  when  he  furnished  the  proofs 
of  loss,  and  the  insurance  company  refused 
to  pay,  he  determined  to  bring  the  suit  of 
February  2,  189  i,  and  wrote  Jackson  the  let- 
ter of  January  30,  1894.  He  further  states 
positively  that  he  accepted  the  90-days  exten- 
sion, and  relied  on  it  There  is  nothing  in- 
consistent with  this  statement,  unless  it  be 
the  letter  to  Jackson  of  January  30,  1894, 
and  the  institution  of  the  suit  of  February  2, 
1894.  In  the  letter  he  does  not  say  that  the 
extension  was  not  satisfactory  to  him,  but 
that  it  would  not  be  satisfactory  to  the  other 
parties.  A  person  is  presumed  to  accept  that 
which  is  beneficial  to  him,  and  it  is  certain 
that  an  extension  of  time  within  which  to  in- 
stitute the  suit  was,  under  the  circumstances 
surrounding  the  plaintiff  in  error,  a  benefit 
to  him.  It  is  true  that  in  the  letter  of  Janu- 
ary 30th  he  askt;d  for  a  waiver  of  the  twelfth 
section  of  the  policy,  and  it  may  be  that  the 
Jury  would  have  been  Justified  In  inferring 
from  that  letter  a  rejection  of  the  Extension 
of  time,  unless  it  was  made  to  embrace  the 
Grottoes  Company  and  H.  M.  Bell;    bat  It 


may  also  be  fairly  inferred  from  that  letter 
that  although  the  90-day8  extension  was  sat- ' 
isfactory  to  Cochran,  and  he  relied  upon  it,  a 
complete  waiver  of  the  twelfth  section  was 
asked  for,  and  that  the  first  suit  was  brought 
In  order  to  avoid  further  trouble  between  him- 
self and  the  Grottoes  Company.  It  was  the 
Grottoes  Company  that  had,  by  refusing  to 
sign  the  proofs  of  loss,  brought  about  the 
difficulties  that  existed.  If  a  condition  of 
facts  Is  such  that  the  Jury  may  adduce  from 
them  more  than  one  inference  or  conclusion, 
the  court,  upon  a  motion  to  set  aside  their 
verdict,  or  upon  a  demurrer  to  the  evidenee, 
has  no  such  discretion,  but  is  bound  down  to 
that  Interpretation  of  the  facts,  and  is  con- 
strained to  adopt  that  conclusion  from  the  evi- 
dence, which  the  Jury  have  sanctioned  by  their 
verdict  We  do  not  see  enough  In  the  acts  of 
Cochran,  or  in  his  letter  of  January  80,  1894, 
to  Justify  the  conclusion  that  he  did  not  ac- 
cept the  benefit  of  the  90-days  extension,  and 
rely  on  it  This  being  so,  the  9(>-day8  exten- 
sion had  the  effect  of  making  the  period 
within  which  this  suit  might  be  brought  15 
months  from  the  date  of  the  loss.  Instead  of 
12,  as  written  in  the  policy.  How,  then,  does 
the  case  stand?  As  has  already  been  pointed 
out,  the  letter  of  Case,  manager,  of  January 
22,  1894,  after  saying,  "Under  the  circum- 
stances, we  consider  that,  so  far  as  Bell  and 
the  Grottoes  Co.  are  concerned,  they  ought 
not  to  expect  any  waiver,"  etc.,  and,  after  at- 
tributing all  causes  of  delay  to  these  parties, 
concludes,  "And  consequently,  as  far  as  Col. 
Cochran  is  concerned,  we  are  willing  to  ex- 
tend the  time  withhi  which  to  bring  suit  for 
three  months  from  the  8rd  proximo.  In  the 
hopes  that  some  arrangement  towatds  a  set- 
tlement may  be  come  to  before  the  expiration 
of  that  time."  This  is  communicated  at  once 
by  Jackson,  without  a  suggestion  of  a  qualifi- 
cation or  a  condition,  and  with  the  request 
that  he  return  the  proofs  of  loss,  whether  the 
signatures  of  the  receivers  of  the  Grottoes 
Company  are  gotten  or  not  The  proofs  were 
sent  on  January  30,  1894,  with  the  signatures 
of  the  receivers  attached  at  the  foot  of  the 
paper,  by  which  they  give  ample  and  com- 
plete authority  to  the  defendant  company  to 
pay  Cochran  the  insurance  money;  but  be- 
cause they  attach  some  conditions,  which  by 
no  fair  implication  could  affect  the  defend* 
ant  company,  being  only  a  reservation  as  be- 
tween Cochran,  Bell,  and  the  Grottoes  Com- 
pany, Jackson,— who,  all  through  the  nego- 
tiations, protests  that  he  was  not  an  agent 
of  the  defendant  company,  and,  as  adjuster, 
had  no  authority  to  vmlve  any  of  the  condi- 
tions, or  to  grant  any  extension  of  the  limit 
prescribed  in  the  policy,— for  the  first  time, 
undertakes  to  annex  conditions  to  the  exten- 
sion granted  by  the  defendant  company  It- 
self, and  communicated  to  Cochran  a  week 
before.  The  letter  itself,  to  which  he  attaches 
the  conditions,  the  breach  of  which  by  Coch- 
ran is  to  forfeit  the  benefit  of  the  extension* 
repeats  that  he  (Jackson)  has  no  authority  be- 
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yond  that  of  an  adjuster.  The  defendant 
company  itself  could  not  now  withdraw  the 
extension  without  the  consent  of  Cochran, 
nor  attach  conditions  to  it  after  it  was  grwat- 
ed;  but,  even  if  Jackson  had  the  right  to  atp 
tacfa  the  conditions,  the  conditions  are  iso  In- 
consistent with  the  agreement  to  give  the  ex- 
tension that  they  should  not  he  considered. 
Cochran  has  an  extension  of  90  days  from 
February  3»  1894,  granted  by  the  defendant 
company,  and  within  which  time  he  might 
bring  his  suit,  yet,  a  week  after  It  is  com- 
municated to  him,  Jackson,  the  adjuster,  at- 
taches a  condition  that  if  suit  is  brought  at 
any  time  the  extension  is  to  be  considered  as 
wlthdrfiwn  and  void.  If  the  QO-days  exten- 
sion was  not  to  be  regarded  as  valid,  then 
there  was  in  fact  not  one  moment  of  time 
within  which  Cochran  co^d  have  brought  his 
action;  and  that,  too,  in  face  of  the  facts  that 
the  defendant  company  never  questioiiied  Its 
liability  for  the  loss,  and  never  questioned 
that  Cochran  was  entitled  to  the  whole  insur- 
ance money.  Doubtless,  the  circuit  court  sus- 
tained the  demurrer  to  evidence  on  the  ground 
that  the  90-days  extension  was  not  in  force 
when  this  suit  was  brought  In  this  view  we 
are  unable  to  concur,  and  Its  Judgment  will 
therefore  be  reversed  and  annulled;  and  this 
court,  proceeding  to  enter  the  Judgment  that 
the  circuit  court  should  have  entered,  will 
overrule  the  demurrer  to  the  evidence  of  the 
plalntiif  iu  error,  and  give  Judgment  In  Us 
favor  against  the  defendant  In  error. 


(93  Va.  5J1) 

KIBACOFB  V.  KIRACOFB  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.    Sept 

24,  1886.) 
CuKTBST— Separatb  £8tatb  or  Uabbibd  Womnr. 

1.  The  authority  conferred  hw  Code,  f  2618, 
on  a  married  woman,  to  devise  her  separate  es- 
tate, is  equivalent  to  express  power  so  to  de- 
vise in  the  instrument  creating  the  estate,  in 
the  absence  of  say  provision  therein  to  the 
contrary. 

2.  A  conveyance  of  land  by  a  father  to  his 
daughter's  husband  'in  trust,  nevertheless,  for 
the  sole,  separate,  and  exclusive  use  and  bene- 
fit" of  said  daughter,  ''and  free  and  disch&rged 
from  the  debts,  contracts,  liabilities,  and  mar^ 
ital  control"  of  the  husband,  creates  in  her  a 
sole  and  separate  estate,  which  she  can  dispose 
of  by  will,  free  from  the  husband's  right  of 
curtesy. 

Appeal  from  circuit  court,  Augusta  county; 
William  McLaughlin,  Judge. 

Action  between  B.  I.  Kiracofe  and  John 
W.  Kiracofe  and  others.  From  the  decree 
an  appeal  Is  taken.    Reversed. 

C.  8.  W.  Barnes,  for  appellant.  J.  J.  L.  & 
R.  Bumgardner,  for  appellees. 

HARRISON.  J.  By  deed  dated  March  31, 
1877,  John  L.  Blakemore  settled  to  the  sepa- 
rate use  of  his  daughter,  Mary  E.  Kiracofe, 
a  certain  tract  of  land  In  Augusta  county, 
by  conveying  the  same,  with  general  war- 
ranty of  title,  to  hier  husband,  Benjamin  L 


Kiracofe,  In  trust  for  her  benefit  The  gran- 
tor uses  the  following  language  in  prescrib- 
ing the  terms  of  the  settlement: 

"In  trust,  nevertheless,  for  the  sole,  sepsr 
rate,  and  exclusive  use  and  benefit  of  Mary 
B.  Kiracofe,  the  wife  of  Benjamin  L  Kira- 
cofe, and  free  and  discharged  from  the 
debts,  contracts,  liabilities,  and  marital  con- 
trol of  said  Benjamin  I.  Kiracofe." 

The  consideration  expressed'  in  the  deed 
for  this  grant  is  the  natural  love  and  affeo* 
tlon  which  the  grantor  feels  and  entertains 
towards  his  daughter,  and  by  way  and -for 
the  purpose  of  making  an  advancement  to 
her. 

In  December,  1879,  Mary  B.  Kiracofe  died, 
leaving  a  will,  in  which  she  devises  this 
tract  of  land  to  her  children. 

The  sole  question  presented  by  this  appeal 
for  our  determination  Is  whether  Benjamin 
I.  Kiracofe,  the  husband  of  the  testatrix,  has 
an  estate  as  tenant  by  the  curtesy  In  this 
land. 

The  statute  of  1849  (now  carried  Into  sec- 
tion 2518  of  the  Code)  expressly  confers  up- 
on a  married  woman  power  to  devise  her 
separate  estate.  This  express  power  under 
the  statute  to  devise  is  equivalent  to  ex- 
press power  in  the  Instrument  so  to  devise. 
Hence,  where  a  married  woman  has  a  sepa- 
rate estate,  such  as  is  created  by  the  lnstr\}- 
ment  under  consideration,  and  the  Instru- 
ment creating  the  estate' does  not  restrain 
her  power  of  alienation,  she  has,  by  virtue 
of  the  statute,  complete  power  of  alienation 
by  will.  It  is  not  necessary  that  the  instru- 
ment creating  the  estate  should  contain  an 
express  power  In  her  to  alien.  She  has  that 
power,  under  the  statute,  unless  It  is  re- 
strained or  withheld  from  her  by  the  in- 
strument; and  if  she  exercises  her  statutory 
power,  and  disposes  of  the  estate  by  will. 
It  deprives  the  husband  of  curtesy  as  effec- 
tually as  he  would  have  been  deprived  of  It 
under  a  similar  disposition  made  by  the  wife 
In  pursuance  of  a  power  vested  in  her  by 
the  settlement  If  the  married  woman  has 
the  power  to  devise,  and  fails  to  exercise 
It,  her  husband  will  be  entitled  to  curtesy; 
but  where  she  disposes  of  It  by  will,  as  she 
has  the  right  to  do  unless  restrained,  the 
husband's  right  to  curtesy  is  lost 

This  question  has  been  decided  by  this 
court  in  Chapman  y.  Price,  83  Va.  892,  11  S. 
B.  879,  and  more  recently  in  the  case  of 
Hutchings  V.  Bank,  91  Va.  68,  20  S.  B.  950. 

It  is  contended  that  the  decision  In  the 
first-named  case  Is  obiter  dictum;  that  its 
decision  was  not  necessary  in  that  case,  be- 
cause the  language  used  in  the  Instrument 
then  before  the  court  excluded  the  right  of 
the  husband  to  curtesy.  If  the  court  so  un- 
derstood the  language  in  that  case,  |t  whol- 
ly failed  to  make  any  allusion  to  the  fact 
On  the  contrary,  it  placed  its  decision 
squarely  on  the  ground  that  the  estate  was 
"a  sol^  and  separate  estate";  and  the  wife 
having,  as  she  had  the  right  to  do,  devlsei^ 
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the  lands  in  question,  tbe  husband  had  no 
curtesy. 

In  the  case  at  bar,  the  language  used  in 
the  deed  from  John  L.  Blakemore  to  Ben- 
jamin I.  Kiracofe, -trustee,  for  Mary  B.  Kira- 
cofe,  creates  a  sole  and  separate  equitable 
estate  in  Mary  E.  Klracofe.  As  already 
seen,  there  is  in  Mary  E.  Klracofe,  as  inci- 
dent to  this  estate,  complete  power  of  aliena- 
tion by  will,  that  power  not  havings  been 
restrained  by  the  instrument;  and  she  hay- 
ing exercised  that  power,  and  devised  the 
estate  by  her  last  will  to  her  children,  her 
husband,  Benjamin  I.  Klracofe,  is  not  en- 
titled to  curtesy  therein. 

It  follows  from  what  has  been  said  that 
the  decree  appealed  from  must  be  reversed 
and  set  aside,  and  this  cause  remanded  to 
the  court  below,  to  be  there  proceeded  with 
in  accordance  with  the  views  expressed  In 
this  opinion. 

(93  Va.  (78) 
PATTERSON  ▼.  GROTTOES  CO.  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 
24,  1896.) 

Vbndor'8  Libn— Convbtanob  of  Sbfaratb  In- 

TBRB8TS  BT  ONB  DbBD. 

Where  a  vendee  makes  separate  oontracts 
with  two  persons,  owning  separate  interests  in  a 
tract  of  land,  for  the  purchase  of  their  respective 
portions,  but  the  land  is  subsequently  conveyed 
to  him  by  one  deed,  in  which  the  vendors  war- 
rant generally  the  title  to  the  whole  tract  (a 
gross  sum  being  named  as  consideration),  a  re- 
cital in  the  instrument  that  '*the  vendors  lien 
is  hereby  expresslj^  retained  upon  the  land  con- 
veyed, to  secure  Ihe  payment  of  four  bonds 
•  •  •  given  for  deferred  payments  of  pur- 
chase money"  (two  of  the  bonds  being  payable 
to  one  vendor,  and  two  to  the  other),  subjects 
to  the  payment  of  the  debt  due  each  vendor 
the  entire  tract,  and  not  merely  his  interest 
therein. 

Appeal  from  circuit  court,  Augusta  county; 
William  McLaughlin,  Judge. 

Action  by  Fulton  &  Crawford  against  the 
Grottoes  Company  and  others  to  subject  land 
belonging  to  said  company  to  the  paym^it  of 
purchase-money  bonds  assigned  to  complain- 
ants by  defendant  L.  D.  Patterson,  one  of  the 
vendors.  From  a  decree  adjudging  that  the 
debt  sued  on  was  a  Hen  only  on  that  portion 
of  the  land  originally  owned  by  said  Patter- 
son, he  appeals.     Reversed. 

Slpe  &  Harris,  for  appellant  Elder  &  Elder 
and  W.  L.  Yancey,  for  appellees. 

BUCHANAN,  J.  In  the  year  18d0,  James 
A.  Patterson  and  L.  D.  Patterson  conveyed  a 
tract  of  432  acres  of  land  to  the  Grottoes  Com- 
pany, In  consideration  of  the  sum  of  $25,- 
962.28,  one-third  of  which  was  paid  in  cash; 
and,  for  the  residue,  bonds  were  executed  by 
the  company,  and  a  vendor's  lien  to  secure 
their  payment  reserved  in  the  deed.  These 
bonds,  two  of  which  were  payable  to  L.  D. 
Patterson,  were  paid  by  the  company,  ex- 
cept a  balance  due  on  one  of  those  made  paya- 


ble to  L.  D.  Patterson,  and  which  he  had  a» 
signed  to  Fulton  &  Crawford. 

In  August,  1893,  Fulton  &  Crawford  brought 
suit  to  subject  the  tract  of  land  conveyed 
(except  certain  portions  of  it  which  had  been 
released  from  the  lien)  to  the  payment  of  their 
debt. 

It  appears  from  the  record  that  James  A. 
Patterson,  who  was  formerly  the  owner  of 
the  entire  tract,  had,  prior  to  their  sale  and 
conveyance  to  the  Grottoes  Company,  sold  a 
portion  of  it  to  L.  D.  Patterson,  his  son,  who 
had  paid  the  consideration,  but  had  not  re- 
ceived a  conveyance  therefor.  It  further  ap- 
pears that  the  Grottoes  Company  made  sep- 
arate contracts  with  the  Pattersons  for  their 
respective  interests  in  the  land.  The  com- 
plainants allege  that  their  debt  was  a  lien 
upon  the  entire  tract,  but  stated  tliat  they 
were  willing  that  the  L.  D.  Patterson  por- 
tion of  it  might  be  held  as  the  primary  se- 
curity, and  be  first  subjected  to  its  pay- 
ment. The  receivers  of  the  company  denied 
that  the  debt  sued  ^n  was  a  lien  upon  the 
Jame^  A.  Patterson  portion  of  the  land. 

In  the  progress  of  the  cause  it  became  nec- 
essary to  decide  that  question,  and  the  court 
was  of  opinion  that  the  debt  sued  on  was  a 
lien  only  on  the  L.  D.  Patterson  portion  of 
the  land,  and  so  decreed.  From  that  decree 
this  appeal  was  taken. 

The  question  presented  by  it  for  our  deci- 
sion is  whether  the  lien  expressly  reserved  in 
the  deed  to  secure  the  payment  of  the  de- 
ferred purchase-money  bonds  extended  to  the 
whole  tract  of  land,  or  whether,  in  a  contro- 
versy with  the  grantee,  or  those  who  claim 
under  it,  each  grantor  was  confined  to  his  own 
Interest  in  the  land  conveyed  as  a  security 
for  the  payment  of  the  purchase-money  bonds 
made  payable  to  him.         ^ 

This  case  seems  to  na  to  be  controlled  by 
the  case  of  Patton  v.  Hoge,  22  Grat  443.  In 
that  case  three  persons  were  jointly  interest- 
ed in  a  tract  of  land.  Two  of  them  sold,  and 
(by  the  same  deed)  conveyed  their  undivid- 
ed Interests  in  the  land  to  the  other  partner 
and  Joint  owner.  One  of  them  was  paid  in 
cash  for  his  interest,  and  the  other  took  the 
grantee's  notes  for  the  purchase  money  due 
him,  and,  to  secure  their  payment,  retained 
a  lien  upon  the  property  conveyed.  The  con- 
tention of  the  grantee  in  that  case,  as  In  this, 
was  that  the  vendor  who  had  taken  notes  for 
the  purchase  money  due  him  had  a  lien,  not 
upon  the  whole  interest  which  passed  by  the 
deed,  but  only  to  the  extent  of  the  interest 
conveyed  by  him.  This  court  held  otherwise, 
and  subjected  the  whole  Interest  conveyed. 

Judge  Moncure,  who  delivered  the  opin- 
ion of  the  court,  after  quoting  our  statute 
which  provided  that  there  should  be  no  lien 
for  the  unpaid  purchase  price  of  the  land  aft- 
er the  conveyance  made,  unless  it  was  ex- 
pressly reserved  upon  the  face  ol  the  con- 
veyance, said:  "This  provision,  it  is  thus 
seen,  leaves  unaffected  a  lien  'expressly  re- 
served upon  the  face  of  the  conveyance,* 
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which  lien  contlnaes  to  have  the  same  force 
and  effect  It  always  had.  The  reason  of  this 
is  obvious.  None  of  the  evils  growing  out  of 
the  vendor's  implied  lien  resulted  from  a  lien 
expressly  reserved  on  the  fiice  of  the  con- 
veyance. Being  set  forth  In  the  first  link  of 
the  vendee's  chain  of  title,  purchasers  from 
him*'  (and  creditors,  he  niight  have  added) 
^'had  Just  as  much  notice  of  it  as  they  would 
have  had  of  a  lien  upon  the  land  hy  deed  of 
trust  or  mortgage." 

**The  question  then  is,"  he  continues,  "what 
is  the  true  construction  of  the  deed?  Did  the 
grantors  thereby  retain  a  lien  on  the  whole 
property  conveyed,  or  only  on  one-half  of  it, 
as  security  for  the  payment  of  the  purchase 
money  remaining  unpaid?  They  undoubtedly 
had  a  right  to  retain  a  lien  on  the  whole  or 
the  half  of  said  property,  according  to  their 
pleasure,  even  though  that  part  of  the  pur- 
chase money  remaining  unpaid  may  have 
been  due  and  payable  only  to  one  of  the  ven- 
dors. Then,  which  of  these  two  things  did 
they  Intend  to  do?  The  deed  itself  must  an- 
swer the  question,  and  we  think  it  does  plain- 
ly answer  it  There  cannot  be  a  doubt  about 
it,  if  we  look  only  to  the  words  by  which  the 
lien  is  retained,  and  that  certainly  is  the  most 
material  part  of  the  deed  to  be  looked  to  in 
making  th^  present  inquiry.  Those  words 
are,  *And  the  said  William  Zimmerman  and 
Sallie  E.,  his  wife,  do  hereby  retain  a  lien  on 
the  property  hereby  conveyed,  as  security  for 
the  payment  of  the  above-receipted  notes  re- 
ceived in  payment  of  their  Interest  The  said 
George  H.  Williams  has  been  paid  up  in  full 
of  his  interest.'  The  lien  is  thus  retained  up- 
on the  property  conveyed  by  the  deed,— that 
is,  the  whole  property,  and  not  half  the  prop- 
erty thereby  conveyed,— or  the  int^est  which 
belonged  to  Zimmerman  in  that  property.  If 
that  had  been  the  intention,  it  would,  as  it 
easily  could,  have  been  plainly  so  expressed. 
The  .intention  to  retain  a  lien  on  the  whole 
property  being  thus  plainly  expressed*  if  a 
different  intention  can  be  shown  by  the  con- 
text it  ought  to  be  very  plaiifly  shown,  to 
coxmteract  the  natural  import  of  the  words 
by  which  the  lien  is  retained."  After  exam- 
ining the  context  fully,  he  adds:  "We  see 
nothing  in  it  which  is  inconsistent  with  the 
^construction  we  have  put  upon  the  words 
by  which  the  lien  is  retained.  On  the  con- 
trary, we  think  the  construction  is  supported 
by  the  other  parts  of  the  deed." 

In  that  case  this  court  recognized  the  right 
of  the  parties  to  reserve  a  Hen  upon  the 
face  of  the  deed  to  secure  the  payment  of  all 
or  any  part  of  the  unpaid  purchase  price  upon 
the  whole  or  any  part  of  the  land  conveyed, 
and  held  that  the  extent  of  the  lien  is  to  be 
4etermined  from  the  intention  of  the  parties, 
and  not  from  the  extent  of  the  interest  either 
vendor  may  have  had  in  the  land  conveyed, 
and  that  such  intention  is  to  be  gathered  from 
the  deed  itself. 

Let  us  apply  these  principles  to  the  case 
«nder  consideration. 


The  deed  to  the  Grottoes  Company,  so  far 
as  it  Is  material  to  the  question  under  con- 
sideration, is  as  follows:  "Witnesseth,  that  in 
consideration  of  the  sum  of  twenty-five  thou- 
sand nine  hundred  and  sixty-two  dollars  and 
thirty-eight  cents,  of  which  the  sum  of  eight 
thousand  six  hundred  and  fifty-four  dollars 
and  twelve  cents  was  paid  in  cash,  the  re- 
ceipt whereof  is  hereby  acknowledged,  the 
said  parties  of  the  first  and  second  parts  do 
grant  unto  the  said  party  of  the  third  part, 
with  general  warranty  of  title,  a  certain  tract 
or  parcel  of  land  lying  in  Augusta  county,  Vir- 
ginia, on  the  east  side  of  South  river,  adjoin- 
ing the  Grottoes,  containing  by  recent  survey 
made  by  Jasper  Hauseman,  surveyor  of  Rock- 
ingham county,  four  hundred  and  thirty-two 
acros  two  roods  and  thirty-three  poles  (ex- 
cluding three  acres  and  one  rood  of  S.  V.  R.  R. 
line,  included  in  the  boundary  and  bounded  as 
follows:  *  •  ^  The  vendor's  lien  is  hereby 
expressly  retained  upon  the  land  conveyed,  to 
secure  the  payment  of  four  bonds  of  the  Grot- 
toes Company  bearing  even  date  herewith,— 
two  for  four  thousand  and  fifty-four  dollars 
and  twelve  cents  each,  payable  to  Jas.  A. 
Patterson,  and  two  f^r  four  thousand,  six  hun- 
dred dollars  each,  payable  to  Lee  D.  Patter- 
son,—payable,  respectively,  June.l,  1891,  and 
June  1,  1802,  with  interest  from  June  1,  1800, 
given  for  deferred  payments  of  purchase 
money.** 

The  deed  does  not  state  that  a  lien  is  re- 
served upon  the  interest  of  L.  D.  Patterson 
to  securo  the  bonds  executed  to  him,  but  that 
*^the  vendor's  11^  is  hereby  expressly  retain- 
ed upon  the  land  conveyed,  to  secure  the  four 
bonds  of  the  Grottoes  Company  ^  *  *  giv- 
en for  deferred  payments  of  purchase  money.** 
Not  only  do  the  words  of  the  clause  retain- 
ing the  lien  show  that  it  was  the  Intention  of 
the  parties  to  charge  the  entire  tract  of  land 
with  the  payment  of  all  the  purchase-money 
bonds,  but  the  whole  deed  shows  that  they, 
whatever  may  have  been  their  previous  nego- 
tiations or  agreements  with  reference  to  the 
land,  treated  it,  when  the  conveyance  was 
made,  as  a  sale  and  conveyance  of  one  tract 
of  land,  and  not  as  a  sale  and  conveyance  of 
two  parcels,  in  which  each  vendor  was  con- 
veying, and  covenanting  with  roferonce  to,  his 
own  interest  in  the  land.  The  land  is  de- 
scribed and  conveyed  as  one  tract.  The  ven- 
dors warrant  generally  the  title  to  the  whole 
land,  and  only  one  sum  is  named  as  the  coor 
sideration  for  it. 

The  contention  of  counsel  for  the  receivers 
of  the  Grottoes  Company,  that  the  decision  in 
the  case  of  Patton  v.  Hoge  does  not  control 
this  case,  because  in  that  case  the  Interests 
conveyed  were  undivided  interests  in  the 
same  parcel  of  land,  while  in  this  case  the  in- 
terests conveyed  are  separate  and  distinct 
parcels  of  the  same  tract,  cannot  be  sustain- 
ed. The  doctrine  established  in  that  case 
was  that  the  extent  of  the  lien  reserved  upon 
the  face  of  the  deed  does  not  depend,  as  in 
the  case  of  the  vendor's  implied  or  equitable 
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lien  iPor  purchase  money,  upon  the  extent  of 
such  vendor's  interest  in  the  land  conveyed, 
but  upon  the  contract  of  the  parties  in  re- 
serving the  lien;  and,  since  it  depends  upon 
the  contract  of  the  parties,  the  question 
whether  the  interests  conveyed  are  Joint  or 
several,  divided  or  undivided,  is  a  matter  of 
no  consequence. 

We  are  of  opinion  that  the  debt  sued  on  was 
a  lien  upon  the  whole  tract  of  land  conveyed, 
and  that  the  circuit  court  erred  in  not  so  hold- 
ing. The  decree  appealed  from  must  there- 
fore be  reversed,  and  the  cause  remanded  to' 
the  circuit  court,  there  to  be  proceeded  with 
in  accordance  with  the  views  expressed  In 
this  opinion. 


(93  Va.  626) 

BUSH'S  BX'B  V.  STEELE. 

(Supreme  Oonrt  of  Appeals  of  Virginia.    Sept. 

17,  1896.) 

TrUSTBB— LXABILITT  FOB  L088  OT  FOND. 

1.  A  trustee  directed  by  court  to  secure  the 
trust  fond,  when  he  invested  it,  by  taking  a 
mortgage  of  land,  loaned  the  fund,  and  se- 
cured the  debt  by  having  the  borrowers  confess 
judgment,  and  directed  the  clerk  not  to  place 
the  execution  which  issued  thereon  in  the  sher- 
iff's hands  until  further  orders,  thus  limiting 
the  lien  of  the  judgment  to  ten  years.  Three 
years  afterwards  the  court  removed  him,  and 
directed  him  to  turn  the  fand  over  to  its  gen- 
eral receiver,  which  he  did.  The  trustee's  ac- 
count, which  showed  how  such  loan  was  se- 
cured, was  regularly  settled  and  confirmed,  and 
all  investments  therein  mentioned  were  approv- 
ed. The  fun^  was  lost  solely  by  allowing  the 
judgment  to  become  barred  by  limitations  seven 
years  after  the  trustee  was  removed.  Held, 
that  the  general  receiver,  and  not  the  trustee, 
was  liable  for  the  loss  of  the  fund,  since,  under 
Code  1873,  p.  1167,  ft  12,  the  execution  is- 
sued authorized  other  executions  to  be  issued  at 
any  time  within  ten  years  from  Its  return  day, 
without  the  necessity  of  a  scire  facias,  so  that 
the  lien  eould  have  been  k«pt  alive  as  long  as 
aecessary;  and  this,  though  It  was  the  trus- 
tee's duty  to  have  an  execution  issued,  and 
such  a  return  made  on  It  as  would  have  eon- 
tinned  it  in  force  for  twenty  years  under  such 
statute. 

2.  The  general  receiver  was  not  relieved  from 
liability  by  the  facts  that,  when  the  fund  was 
turned  over  to  him,  he  believed  an  execution 
had  been  issued,  and  such  return  made  as 
would  continue  the  lien  of  the  judgment  for 
20  years,  and  did  not  learn  otherwise  until  after 
it  was  barred;  that  among  the  papers  re- 
ceived from  the  trustee  was  a  copy  of  the  bor- 
rowers' bond,  with  an  indorsement  in  the  trus- 
tee's handwriting  that  the  original  was  left 
with  the  clerk  for  judgment  to  be  confessed 
on  it;  that  he  knew  the  trustee  was  very  pru- 
dent, and  was  told  by  him  that  judgment  nad 
been  confessed;  and  that  it  was  usual  in  such 
cases  to  have  executions  placed  in  the  sheriff's 
hands,  and  returned  so  as  to  extend  the  life 
of  the  judgment  to  20  years. 

Appeal  from  chxniit  court,  Augusta  county; 
William  McLaughlin,  Judge. 

Action  by  J.  O.  Steele  against  WilMam  B. 
Rush's  executor,  and  another,  the  general  re- 
ceiver of  the  court,  to  compel  one  or  the  other 
of  them  to  account  for  the  loss  of  a  part  of 
B  fund  of  which  Rush  was  trustee  and  plain- 
tiff was  the  beneficiary,  and  which  was,  by  or- 
der of  court,  turned  over  to  the  general  re- 


ceives by  the  trustee  after  his  removal  by  the 
court.  From  a  judgment  In  favor  of  plaintiff 
against  Rush's  executor,  the  hitter  appeals. 
Reversed. 

O.  M.  Oochran,  for  appellant  R.  P.  Bell  and 
Charles  Curry,  for  appeUee. 

BUCHANAN,  J.  By  the  will  of  John 
Churchman,  he  gave  to  his  grandson,  John  C. 
Steele,  about  |9,000,  to  be  held  by  his  execu- 
tors, as  trustees,  and  Invested  in  some  sate 
and  permanent  interest-bearing  fund,  the  in- 
terest only  to  be  applied  to  the  special  use  of 
his  grandson  during  life,  and  after  his  death 
the  fund  was  to  pass  to  his  distributees. 

A  suit  was  brought  by  the  executors  of  the 
testator  against  his  legatees,  etc,  to  have  his 
will  construed  by  the  court,  and  his  estate  ad- 
ministered under  its  direction.  The  executors 
of  Churchman  having  declined  to  act  as  trus- 
tees of  the  fund  devised  to  the  grandson,  the 
court,  upon  his  request,  appointed  William  E. 
Rush  to  act  as  trustee  for  him.  Rush  quali- 
fied as  such  about  the  year  1871,  and  acted 
until  the  year  1S83,  when  the  court,  by  a  de- 
cree entered  In  the  case  referred  to  above,  re- 
moved Rush  as  trustee,  at  the  instance  of 
Steele,  and  upon  his  own  request,  because  of 
the  unfriendly  relations  which  existed  between 
them,  and  directed  him  to  turn  over  the  whole 
of  the  trust  fund  to  the  general  receiver  of  the 
court.  This  was  done.  Among  the  debts 
turned  over  was  one  of  $1,800,  due  by  judg- 
ment. The  genera]  receiver  took  charge  of 
the  trust  subject,  and  collected  the  interest 
thereon,  and  paid  It  over  annually  to  Steele 
until  the  year  1891,  when  the  principal  debtor 
In  the  $1,800  jud^^ent  died.  In  taking  an 
account  of  the  indebtedness  of  his  estate,  ft 
was  ascertained  that  the  judgment  could  not 
be  collected,  l)ecause  it  was  barred  by  the  stat- 
ute of  limitations. 

The  beneflciaiy,  Steele,  then  Instituted  his 
suit  against  the  executor  of  Rush,  the  trus- 
tee, who  bad  in  the  meantime  died,  and 
against  the  general  receiver,  for  the  purpose 
of  compelling  one  or  the  other  of  them  to  make 
good  the  loss  which  the  trust  fund  had  sus- 
tained by  the  alleged  mismanagement 

There  is  no  question  that  the  $1,800  Light- 
ner  judgment  was  lost  by  allowing  it  to  be- 
come barred  by  the  statute  of  limitations,  as 
the  land  upon  which  It  was  a  lien  was  amply 
sufficient  for  its  payment. 

The  only  question  is,  which  of  the  two  fidu- 
ciaries is  responsible  for  Its  loss? 

The  negligence  charged  agamst  Rush,  trus- 
tee, is  that  instead  of  obeying  the  decree  of 
the  court  which  directed  him  to  secure  the 
trust  fund  when  he  Invested  It,  by  taking  a 
deed  of  trust  or  mortgage  on  real  estate,  he 
secured  the  debt  which  was  lost  by  having 
the  debtors  confess  judgment  upon  their  In- 
debtedness, and  that  he  not  only  secured  It 
by  judgment,  when  he  oug^  to  have  secured 
it  by  deed  of  trust  or  mortgage,  but  directed 
the  clerk  of  the  court  not  to  place  the  execu- 
tion, which  had  been  issued.  In  the  hands  of 
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the  sheriK  until  further  orders,  and  thus  Ibntt- 
ed  the  lien  of  the  Judgment  to  10  years,  when 
but  for  his  direction  the  Uen  would  have  been 
20  years.  It  was  further  alleged  In  the  bill 
that  he  represented  to  the  general  recelyer, 
when  he  tomed  the  trust  fond  oter  to  htm, 
that  an  execution  had  been  issued  upon  the 
Judgment,  and  such  return  made  thereon  as 
would  make  it' a  lien  upon  the  debtor's  land 
for  20  years.  The  executor  of  the  trustee  de- 
nies that  there  was  any  sudi  representation* 
and  there  is  no  proof  whatever  to  sustain  it 

The  trust  fund  was  invested  under  the  di- 
rection of  the  court,  and  in  a  pending  cause 
to  which  all  the  parties  in  interest  were  par- 
ties. The  trustee's  account  had  been  regu- 
larly settled,  and  these  settlements  reported 
to  the  court  and.  confirmed.  They  showed 
that  the  ^1,300  loaned  to  Lightner  had  been 
secured  by  a  Judgment  lien,  and  not  by  a 
deed  of  trust  or  mortgage,  as  the  court  had 
directed.  The  trustee  continued  to  act  as 
such  from  the  time  the  Judgment  was  con- 
fessed, in  April,  ISdO,  until  October,  1883, 
when  he  turned  over  the  trust  fund,  by  order 
of  the  court,  to  Its  general  receiver. 

It  is  admitted,  and,  if  it  were  not,  it  is 
clearly  shown  by  the  record,  that  the  Light- 
ner Judgment  was  at  the  time  it  was  turned 
over  to  the  general  receiver  a  well-secured 
debt,  and  so  continued  until  the  year  1880, 
more  than  six  years  afterwards;  and  that  ft 
was. lost,  not  because  the  property  upon 
which  it  was  secured  was  not  sufficient  to 
pay  it,  but  solely  from  allowing  it  to  be^ 
come  barred  by  the  statute  of  limitations. 

It  is  true  that  if  the  execution  which  was 
Issued  upon  it  had  gone  into  the  hands  of  the 
proper  officer  (not  the  sheriff  in  this  case, 
because  he  was  the  Judgment  debtor),  and 
he  had  made  a  return  thereon,  the  lien  of  the 
Judgment  would  not  have  been  barred  when  it 
was  asserted  against  the  estate  of  Lightner. 
Code  1873,  p.  1167,  S  12.  But  this  was  not 
done,  nor  is  there  any  good  reason  why  it 
should  have  been  done.  The  eonfession  of 
jQdgment.was  taken  to  secure  a  lien  upon 
the  debtor's  lands.  There  was  no  intention 
nor  desire  to  collect  the  debt,  nor  to  acquire 
a  lien  upon  the  debtor's  personal  property. 
The  lien  of  the  Judgment,  without  execution, 
would  continue  for  10  years  from  its  date, 
and  the  execution  which  was  issued  author- 
ized other  executions  to  be  issued  upon  the 
Judgment  at  any  time  within  10  years  from 
its  return  day,  without  the  necessity  of  a 
scire  facias.  Id.;  4  Minor,  Inst.  (3d.  Ed.) 
985.  And  thus  the  lien  of  the  Judgment  cbuld 
have  been  kept  alive  as  long  as  was  necesr 
sary  for  the  protection  of  the  debt. 

Buf  granting  that  it  was  the  duty  of  the 
trustee  to  have  an  execution  issued,  and  such 
return  made  upon  It  as  would  have  contin- 
ued it  in  force  for  20  years,  under  the  facts 
of  this  case  he  could  not  be  held  responsible 
for  the  loss  of  the  Lightner  debt  His  invest- 
ments were  Inquired  into  by  one  of  the  com- 
nlMionexv  oi  the  court,  and  approved  by  It 


The  commissioner's  report  showed  to  whom 
the  trust  fund  had  been  loaned,  and  hoV  it 
was  secured.  The  debt  in  controversy  was 
described  as  a  "judgment  vs.  A.  B.  and  G.  A. 
Llglitner,  confessed  91,800."  After  stating 
how  eac^  debt  was  secured,  he  adds  that  the 
"undersigned  has  examined  all  the  foregoing 
investmentfi  made,  by  Wm.  T.  Rush,  trustee, 
and  considers  them  safe  and  Judicious. 
•  •  ••'  This  report  was  confirmed  without 
exceptions  in  the  caune  of '"Churchman,  Extr., 
▼.  Churchman,"  by  a  decree  of  the  court,  in 
which  it  stated  that  the  "hivestments  are  ai^ 
proved  as  safe,  solvent,  and  Judicious."  The 
trustee.  Rush,  lived  until  the  year  1803,  near- 
ly 10  years  afterwards,  and  no  question  was 
ever  made  as  to  the  Lightner  investment  un- 
til after  his  death. 

The  Llghtjier  debt  was  solvent  when  the 
trustee,  under  the  direction  of  the  court, 
turned  it  over  to  the  general  receiver  of  the 
court  It  continued  so  for  more  than  six 
years.  It  was  approved  by  the  court  as  a 
solvent,  safe,  and  Judicious  bivestment,,  and 
was  lost  at  a  time  when  he  had  no  control 
over  It 

To  hold  his  estate  liable  for  Its  loss  un- 
der these  circumstances  would  make  the 
trustee  responsible  for  a  loss  resulting  from 
an  investment  which  tiie  court  had  approv- 
ed, and  which  was  not  lost  by  any  subse- 
quent mismanagement  or  want  of  prudence 
on  his  part  This  we  do  not  think  can  be 
done. 

The  defense  relied  upon  by  the  general  re- 
ceiver why  he  should  not  be  held  responsible 
for  the  loss  of  the  debt  is  that  he  believed, 
and  had  the  right  to  beUeve,  when  the 
trust  fund  was  turned  over  to  him,  that  an 
execution  had  been  Issued  upon  the  Judg- 
ment, and  such  return  made  thereon  as 
would  continue  the  lien  of  the  Judgment  for 
20  years,  and  that  he  did  not  learn  that 
such  was  not  the  fact  until  after  the  Judg- 
ment was  barred^  The  grounds  upon  which 
he  contends  that  lie  had  the  right  to  be- 
lieve that  it  was  a  20-year  investment  are 
that  among  the  papers  which  he  received 
from  Rush,  trustee,  was  a  copy  of  a  bond  ex- 
ecuted on  the  2d  day  of  March,  1880,  by  Ught^ 
ner,  upon  which  was  indorsed  a  memoran- 
dum in  the  trustee's  handwriting  that  the 
original  had  been  left  with  the  clerk  of  the 
circuit  court.  In  order  that  the  Lightners 
might  confess  Judgment  thereon;  that  he 
knew  that  Rush,  trustee,  was  a  very  pru- 
dent, safe,  and  unusually  careful  business 
man;  that  RisBh  had  informed  him  that  a 
Judgment  had  been  confessed  upon  the 
Lightner  bond  very  shortly  after  its  date, 
which  was  a  lien  upon  the  lands  of  the  Judg- 
ment debtors,  and  made  the  Investment  per^ 
fectly  secure;  that  he  further  understood 
that  the  Judgment  was  In  all  respects  regu- 
lar, and  that  the  s'^me  was,  when  turned 
over  to  hbn,  in  full  force  and  vigor,  and  > 
was  forthwith  enft>rceable  and  collectible; 
that  hO'  is  advised  that  it  Is  generally-  under- 
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stood  to  be  the  constant  and  general  practice 
of  business  men  that,  where  the  plaintiff 
does  not  desire  to  press  the  Immediate  col- 
lection of  his  claim,  he  causes  execution  to 
Issue,  and  then  within  a  year  has  the  same 
returned  to  the  clerk's  ofQce  with  a  return 
thereon  showing  that  the  Judgment  Is  unsat- 
isfied, and  he  Is  advised  that  common  pru- 
dence dictates  such  a  course  In  the  case  of 
an  ordinary  debt,  and  that  where  there  Is 
an  Investment  of  trust  funds,  for  the  securi- 
ty of  which  the  judgment  is  Intended  to 
stand  for  a  number  of  years,  such  a  step  is 
still  more  necessary  and  prudent;  in  fact, 
the  demand  for  it  is  imperative;  that  he 
had  called  the  attention  of  the  court  to  the 
fact  that,  as  he  had  not  made  the  Invest- 
ments of  the  Steele  trust  fund,  he  was  un- 
willing to  assume  the  slightest  responsibility 
as  to  their  present  or  ultimate  solvency,  and 
the  court's  attention  was  called  to  this  in 
connection  with  the  commi8sk)ner'8  report 
in  order  to  unite  and  call  the  special  and 
careful  scrutiny  and  attention  of  the  com- 
missioner and  of  the  court  to  said  invest- 
ments, and  they  had  pronounced  them  safe 
and  Judicious  investments;  and  that  the  Judg- 
ment debtor  had  promptly  paid  th^  inter- 
est upon  it  as  it  1|;>ecame  due  until  his  death, 
in  1891,  without  intimating  that  there  was 
any  trouble  or  Irregularity  about  the  Judg- 
ment 

When  the  trust  fund  was  turned  over  to 
the  general  receiver,  it  was  his  plain  duty, 
within  a  reasonable  time,  to  inform  hiznself 
as  to  the  time  when  the  several  investments 
would  become  barred  by  the  statute  of  lim- 
itatibna,  so  that  he  could  do  what  was  nec- 
essary to  protect  the  fund  from  loss  from 
that  source.  The  original  evidence  of  the 
Lightner  Judgment  was  not  delivered  to  him. 
That  was  in  the  clerk's  office  of  the  circuit 
court,  of  which  he  was  the  general  receiver. 
There  he  could  have  ascertained  with  cer- 
tainty whether  an  execution  had  been  is- 
sued, and  such  return  made  thereon  as 
would  extend  the  lien  of  the  Judgment  to 
20  years.  The  reasons  given  by  him  for 
not  making  such  an  examination  are  entire- 
ly insufficient,  in  our  opinion,  to  relieve  him 
from  responsibility  for  the  loss  of  the  debt 
There  was  nothing  in  any  or  all  of  the  facts 
relied  on  which  showed  that  an  execution 
had  been  issued  and  returned.  Bven  if  it 
were  usual  in  such  cases  to  have  executions 
issued  placed  In  the  sherifiTs  bands,  and  re- 
turned so  as  to  extend  the  life  of  the  Judg- 
ment to  20  years  (which  was  not  proved  and 
may  well  be  doubted),  he  bad  no  right  to  re- 
ly upon  such  a  practice  when  the  means  of 
knowledge  were  at  hand,  and  the  facts  could 
be  easily  ascertained. 

We  are  of  opinion  that  the  Lightner  Judg- 
ment was  lost  to  the  trust  fund  by  the  fail- 
ure on  the  part  of  the  general  receiver  to  ex- 
ercise that  degree  of  care  and  skill  in  its 
management  which  prudent  men  ordinarily 
exercise  In  the  management  of  their  own  af- 


fairs, and  that  be  should  be  required  to 
make  good  the  loss  to  the  fund. 

The  decree  of  the  circuit  court  holding  the 
trustee  responsible  must  therefore  be  revers- 
ed, and  the  cause  remanded  to  the  circuit 
court  with  direction  to  it  to  chazge  the 
general  receiver  with  the  Lightner  Judg- 
ment and  to  require  him  to  make  good  its 
loss  to  the  trust  fund. 

HARRISON,  J.,  not  sitting,  being  connect- 
ed with  case  in  the  court  below. 


(9»  Oft.  214) 

HANYB  V.  CANDLER,  Judge. 

(Supreme  Ooort  of  Georgia.     Sept  2,  189(L) 

Homicide— New  Tbiai/— NBWfci-DisoovEBBD  Bvi- 

2>BNCB— Bill  of  GxcBPrioBa— Mandamus. 

1,  Where  a  motion  for  a  new  trial  is  based 
exclusively  on  the  ground  of  newly-discovered 
evidence,  and  it  appears  that  the  evidence  relied 
on  is  cnmnlative  only,  and  would  not  probably 
produce  a  different  result  the  motion  sliould 
be  denied. 

2.  In  the  present  case  the  vital  and  control- 
ling issue  contested  at  the  trial  was  whether  or 
not  the  accused  struck  the  deceased  with  a 
knife  while  both  were  In  a  standing  position. 
The  accused  introduced  evidence  tending  to 
show  he  did  not  .so  strike,  and  which,  if  the 
same  had  been  believed  by  the  jury,  would  have 
established  the  truth  of  the  accused's  contention 
upon  this  point  The  new^-discovered  evidence 
on  which  the  extraordinary  motion  for  a  new 
trial  is  based  is  on  the  same  line,  and,  though 
more  direct,  is  nevertheless  only  cumulative  of 
the  evidence  introduced  by  the  accused  upon 
the  issue  above  mentioned;  and,  in  the  face  of 
the  established  and  undisputed  physical  facts 
of  the  case,  it  Is  not  probable  that  this  evi- 
dence, had  it  been  introduced  at  the  trial,  would 
have  led  to  a  differ«it  verdict  or  would  do  so 
upon  another  hearing. 

8.  The  motion  above  referred  to  being  without 
legal  merit,  the  trial  judge  did  not  err  in  refus- 
ing to  grant  a  rule  nisi  thereon;  and,  this  being 
80,  the  supreme  court  will  not  grant  a  man- 
damus nisi,  to  the  end  that  he  may  be  compelled 
to  certify  a  bill  of  exceptions  in  which  the 
only  error  assigned  is  the  refusal  to  grant  such 
rule  nisi. 

(SyUabus  by  the  Court) 

Application  by  Arthur  Hanye  tor  manda- 
mus nisi  to  John  8.  Oandler,  district  Judge. 
Denied. 

W.  R.  Hammond  and  Austin  &  Park,  for 
movant 

PBR  CURIAM.   Mandamus  nisi  denied. 


(W  Qa.  S23) 
SOUTHERN  RY.  00.  ▼.  DANTZLBR. 
(Supreme  Court  of  Georgia.    Aug.  24,  1896.) 
Apfbal—Bbibv  of  Evidbnob— BZOBPTIOim  TO  Iv* 

BTROCTIONa 

1.  What  purports  to  be  a  copy  of  the  brief 
of  the  oral  evidence  agreed  to  by  counsel,  and 
approved  by  the  trial  judge,  appears  in  the 
record.  Immediately  following  this  are  copies 
of  certain  documents,  but  there  is  nothing  in 
the  record  which  shows  that  the  originals  of 
these  copies  were  introduced  in  evidence,  or 
that  any  copies  of  such  originals  ever  constitut- 
ed parts  of  the  brief  of  evidence  ss  approved 
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by  the  judge.  This  court,  therefore,  cannot 
treat  as  portionB  of  the  iranscript  of  the  brief 
of  eyidence'  in  this  case  the  aboTementioned 
copies  of  documents,  bat  is  confined  to  the  tran- 
script of  the  brief  of  the  oral  evidence. 

2.  The  supreme  court  cannot  review  a  charge 
alleged  to  be  erroneous  when  the  exception 
thereto  does  not  set  forth,  either  directly  or  in 
substance,  the  language  complained  of,  or,  at 
least,  enough  of  the  same  to  convey  a  dear  un- 
derstanding of  such  charge.  Accordingly,  that 
ground  of  the  present  motion  for  a  new  trial 
which  merely  refers  in  general  terms  to  a  par- 
ticular instruction,  and  undertakes  to  state  the 
movant's  conclusion  as  to  its  meaning  and  ef- 
fect, without  stating  with  reasonable  certainty 
what  the  instruction  was,  does  not  come  up  to 
the  legal  requirement  that  an  assignment  of 
error  shall  be  plainly  and  distinctly  made,  (a) 
The  ground  herein  referred  to  is  in  the  following 
words:  '^Because  the  court  erred  in  giving  di- 
rections to  the  jury  as  to  how  they  should  find 
the  present  value  of  a  sum  they  might  deter- 
mine would  be  due  him  at  some  future  time,— 
say,  the  end  of  his  life;  the  error  being  that  the 
minds  of  the  jury  were  led  to  find  first  a  sum 
that  they  should  divide  by  *the  interest  on  one 
dollar  for  thirty-nine  years  added  to  the  one 
dollar,'  and  that  they  should  then  decrease  the 
result  according  to  the  decreased  or  decreasing 
capacity  of  the  plaintiff  to  labor.  This  whole 
plan  was  calculated  to  mystify  and  mislead  the 
minds  of  the  jury  as  to  how  they  should  arrive 
at  the  amount  of  their'  verdict." 

8.  Omitting  from  consideration  the  numerous 
assignments  of  error  which  cannot  be  intelligent- 
ly passed  upon  without  referring  to  the  docu- 
ments alluded  to  in  the  first  headnote,  and  also 
omitting  from  consideration  the  ground  of  the 
motion  for  a  new  trial  above  copied,  the  record 
discloses  the  commission  of  no  error  which 
would  authorize  the  granting  of  a  new  trial; 
and,  upon  the  merits,  the  evidence,  though  con- 
flicting, warranted  the  verdict 

(Syllabus  by  the  Ck)urt.) 

Error  from  superior  court,  Habersham 
comity;  J.  J.  Kimsey,  Judge.       v 

Action  by  James  Dantzler  against  the 
Southern  Railway  Ck>mpany  to  recover  dam- 
ages for  personal  injuries.  From  a  Judgment 
for  plaintiff,  defendant  brings  error.  Affirm- 
ed.. 

J.  B.  Estes  and  Hubert  Bstee,  for  plaintiff 
In  error.  Van  Epps,  Ladson  &  Leftwich  and 
Howard  Thompson,  for  defendant  in  error. 

PER  OURIAM.     Judgment  afllrmed. 


(M  Oa.  850) 

PRITCHETT  v,  HORNBUCKIiE. 
(Supreme  Court  of  Georgia.     Aug.  24,  1896.) 

AFPBAI/— SUTFICIBNOT  OT  EVIDBNCB. 

The  evidence,  though  entirely  circumstan- 
tial, and  not  absolutely  conclusive  against  the 
defendant,  was  sufficient  to  warrant  the  ver- 
dict for  the  plaintiff  rendered  in  the  magistrate's 
court;  and  this  court,  therefore,  will  not  re- 
verse a  judgment  of  the  superior  court  refusing 
to  sustain  a  certiorari  brought  to  set  the  ver- 
dict aside,  on  the  ground  that  it  was  unsup- 
ported by  the  evidence. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bartow  county; 
T.  W.  Milner,  Judge. 

Action  by  Lizzie  HombucUe  against  Peter 
Prttchett  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.    AflOrmed. 


The  following  is  the  official  report: 
This  was  a  suit  for  triple  damages,  under 
section  1445  of  the  Code,  for  killing  a  sow  be- 
longing to  the  plaintiff.  The  sole  question 
made  is  -whether  the  verdict  in  her  favor  Is 
sufficiently  supported,  the  evidence  to  con- 
nect defendant  with  the  killing  being  circum- 
stant^l.  He  farmed  on  land  south  of  a 
wagon  road,  and  east  of  a  creek,  which  runs 
north  and  south,  and  Is  crossed  by  the  road 
running  east  and  west.  Plaintiff  lived  on  a 
road  leading  from  said  wagon  road  towards 
the  Shelman  place.  The  sow  had  some  large 
shoats,  and  they  ran  during  the  day  about  the 
ford  of  the  creek  where  the  wagon  road 
crosses  it.  One  night  the  shoats  came  home, 
and  the  sow  did  not  come.  The  next  day, 
Homl^uckle  and  E.  B.  Holcombe  went  to  hunt 
for  her,  and  found  her  dead  in  a  ditch  on 
the  Shelman  place,  in  a  field  cultivated  by 
Forrester,  about  half  a  mile  down  the  creek, 
and  north  of  the  wagon  road,  on  the  east  side 
of  the  creek.  They  first  saw  her  tracks  where 
she  came  out  of  the  creek  a  quarter  of  a  mile 
or  more  north  of  the  wagon  road.  They  saw 
where  she  had  lain  down  on  some  cane,  and 
there  saw  blood  and  flies.  From  there  they 
followed  the  tracks  a  quarter  of  a  mile  down 
the  creek  In  Forrester's  fleld,  to  where  they 
found  her  dead.  She  had  been  shot,  and  Hoi- 
combe  took  a  number  of  shot  from  her.  They 
found  no  tracks  leading  down  the  creek  from 
the  wagon  road  to  where  they  first  saw  she 
had  Iain  on  the  cane,  which  was  a  little  over  a 
quarter  of  a  mile  down  the  creek,  and  north 
of  the  wagon  road.  Hombuckle  then  went  to 
defendant,  and  asked  him  if  he  did  not  shoot 
and  kill  the  sow,  and  he  denied  It  He  was 
asked  if  he  had  not  shot  his  gun  the  da^  be- 
fore, and  he  said  he  had,  claiming  that  he  had 
shot  at  a  hawk.  He  was  asked  what  kind  of 
shot  he  used,  and  from  whom  he  bought 
them,  and  said  he  did  not  know  the  number  of 
the  shot,  and  bought  shot  sometimes  from 
Puckett  &  Hammond,  at  Stilesboro,  and  some- 
times at  Cartersville.  Hombuckle  asked  him 
to  go  to  his  house  and  show  his  shot;  and  h^ 
said  he  did  not  have  time,  as  he  was  on  his 
way  to  his  work.  Hombuckle  and  Forrester 
examined  the  ground  between  the  defendants 
garden  and  the  creek,  above  the  foot  log,  up  to 
an  old  road  leading  from  defendant's  stable 
down  to  the  creek,  which  road  was  used  by 
him  in  watering  his  stock.  They  found  a  good 
deal  of  blood  scattered  in  this  road,  and  saw 
blood  in  one  place  between  the  road  and  the 
creek,  about  five  or  six  feet  from  the  creek. 
Where  this  blood  was  found  were  hog  tracks 
leading  from  the  road  towards  the  creek.  Up- 
on being  questioned  about  this,  defendant  said 
his  mule  became  sick  with  colic,  and  he  bled 
it  freely  in  the  mouth.  He  had  frequently 
done  this.  He  told  Hombuckle  to  go  and  ex- 
amine the  mule,  the  bridle,  and  the  stable, 
and  see  whether  or  not  he  was  telling  the 
truth.  Hombuckle  did  not  make  the  examina-  * 
tion,  though  he  was  near  the  stable.  Forres- 
ter did  not  think  a  mule  could  have  gone  to 
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the  spot  where  they  found  blood,  about  half- 
way between  the  old  road  and  the  creek,  from 
which  spot  hog  tracks  led  towards  the  creek, 
as  he  had  to  stoop  to  get  in  there.  This  spot 
was  about  25  or  30  feet  from  the  road.  The 
blood  and  tracks  were  about  40  or  50  yards 
above  and  south  of  the  foot  log.  Forrester 
did  not  kill  the  hog.  Dock  Holcombe  hdd  a 
crop  of  com  on  the  east  side  of  the  creek, 
south  of  Forrester's  crop,  and  north  of  the 
wagon  road.  Wilson  Glenn  testified  that  the 
sow  and  pigs  were  at  his  house  on  the  morn- 
ing of  the  day  she.  was  said  to  have  been 
shot,  and  he  made  his  boy  Sam  drive  them 
down  to  the  ford  of  the  creek  early  that  morn- 
ing. He  lived  about  a  quarter  of  a  mile  from 
the  creek,  on  the  other  side  of  it  from  defend- 
ant Before  that  time  the  sow  had  broken 
into  Glenn's  crib,  and  eaten  a  good  deal  of 
his  corn.  He  lived  north  of  the  wa^on  road, 
but  had  a  crop  south  of  it  He  went  to  the 
creek  a  short  time  after  his  boy  drove  the 
hogs  there,  and  saw  the  pigs  at  the  ford,  but 
did  not  see  the  sow.  Sam  Glenn  testified 
that  he  drove  the  sow  and  pigs  to  the  ford  of 
the  creek,  and,  when  they  got  there,  the  sow 
went  under  the  foot  log,  and  went  around  be- 
yond defendant's  garden,  but  the  pigs  did  not 
follow.  He  then  went  back  home,  and  to 
schooL  B.  B.  Holcombe  testified  that  he 
heard  a  gun  fired  shortly  before  be  last  saw 
the  sow.  From  the  report,  the  gun  was  fired 
in  the  direction  and  near  def^idant's  house. 
Witness  did  not  wound,  kill,  or  bruise  her. 
Defendant  told  him,  the  same  day  the  hog  was 
shot,  that  Arthur  Davis  learned  him  how  to 
stop  hogs  from  bothering  him.  He  said  he 
generally  gave  them  the  cholera,  and  they 
went,  and  nobody  knew  where.  Forrester 
cultivated  the  east  side  of  the  creek,  and 
Hammond  the  west  side,  where  witness  first 
discovered  the  tracks  of  the  hog  coming  out 
of  the  creek,  a  quarter  of  a  mile  below  where 
the  wagon  road  Crosses  the  creek.  Witness, 
cultivated  the  land  on  the  west  side  of  the 
creek,  and  his  son  F.  B.  Holcombe  cultivated 
the  land  on  the  east  side,  between  wh^re 
be  first  saw  the  hog  track  and  the  wagon 
road.  Hammond  cultivated  the  land  on  the 
other  side  of  the  creek.  These  lands  were 
planted  in  com  and  cotton.  A.  F.  Holcombe 
testified:  *The  last  time  I  saw  the  sow,  she 
was  lying  down  by  the  fence  about  100  yards 
from  our  house.  I  heard  a  gun  fired  shortly 
before  I  last  saw  the  sow.  From  the  souifd 
of  the  gun,  it  was  right  above  the  foot  log 
up  the  creek.  It  was  fired  near  defendant's 
house.  It  was  right  above  his  house,  I  saw 
the  smoke.  Never  saw  the  person  who  fired, 
the  gun  at  the  time  it  fired.  Immediately' 
after  it  fired,  I  saw  a  hog.  It  was  right  at  the 
foot  log  when  I  first  saw  it.  It  went  right 
down  to  a  spring  box  below  defendant's 
house,  and  came  out  of  the  creek  there. 
When  I  first  saw  the  sow,  she  was  close  to 
where  I  heard  the  gim  fire.  It  was  on  land 
occupied  by  defendant  I  saw  him  imme- 
diately after  the  firing.   He  was  going  into  his 


house.  He  had  a  gun  on  his  shoulder.  Whim 
the  gun  fired,  I  was  lEibout  200  yards  from  the 
wagon  road.  We  were  below  the  ford  where 
the  wagon  road  crosses  the  creek.  The  hog 
was  right  at  the  foot  log  when  I  first  saw  It 
after  I  heard  the  gun  fire.  It  Jumped  into  the 
creek,  on  the  opposite  side  of  the  creek  from 
me,  up  at  the  water  gate  above  the  wagon- 
road  crossing.  It  walked  out  of  the  creek 
at  the  spring  on  the  opposite  side  of  the 
creek  from  me.  It  went  down  to  the  other 
fence,  rooted  out  a  place,  and  lay  down,  after 
it  came  out  of  the  creek  at  the  spring.  It  lay 
down  at  the  fence  across  the  road  below  the 
spring,  and  on  the  opposite  side  of  th^  creek 
from  where  I  was.  I  never  saw  it  any  more 
after  that  When  I  first  saw  it  It  was  about 
226  yards  from  me.  The  closest  it  got  to  me 
was  about  100  yards.  This  was  when  it  lay 
down.  I  did  swear  on  former  trials  that  the 
last  time  I  saw  the  hog  was  when  it  jumped 
into  the  creek,  above  the  wagon  road,  and 
went  out  of  the  creek,  near  the  spring  house, 
and  then  down  across  the  wagon  road  to  the 
fence  inclosing  the  field,  and  then  lay  down.** 
Defendant  testified,  denying  that  he  shot, 
killed,  or  in  any  way  injured  the  sow,  or  that 
he  ever  saw  her  in  his  inclosure,  etc.  The 
value  of  the  animal  was  proved. 

J.  B.  Conyers,  for  plaintiff  In  error,  A. 
W.  FitQ  and  A.  &  Johnson,  for  defendant  la 
error. 

PBB  CURIAM.   Judgment  afllrmed. 


(M  Qa.  12) 
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OSnpreme  Ooort  of  Georgia.    March  19,  1886.) 

Arrbst  without  Warrant— HotfioiDi—JusTin- 

OATION— InBTRUOTXOMS, 

1.  An  arrestiiig  officer  has  no  authority,  with- 
out a  warrant  upon  mere  information  that  an- 
other is  carrying  a  concealed  pistol,  to  arrest 
the  latter  and  search  his  person  for  the  pur- 
pose of  ascertaining  whether  or  not  he  is  in 
fact  violating  the  law  prohibiting  carrying  con- 
cealed weapons.  Bven  If  he  was  so  doing,  the 
offense  was  not,  in  legal  contemplation,  com- 
mitted in  the  presence  of  the  officer;  and  snch 
an  arrest  and  search  are  unauthorized  by  law, 
and  are,  within  the  meaning  of  the  constitu- 
tion, unreasonable. 

2.  Where  the  person  thus  sought  to  be  arrest- 
ed fired  at  the  officer  with  a  pistol,  was  indicted 
for  assault  with  intent  to  murder,  and  upon  the 
trial  testimony  was  introduced  to  the  effect 
that  both  parties  fired,  though  it  was  an  issue 
of  fact  as  to  who  fired  first  it  was  error  to 
charge,  "If  yon  find  It  would  not  be  a  case  of 
murder,  had  death  ensued,  you  will  find  [the 
accused]  guilty  of  shooting  at  another,"  such 
charge  being  erroneous,  in  thdt  it  omitted  alto- 
gether any  question  of  justification  on  the  part 
of  the  accused. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Bartow  county; 
T.  W.  Milner,  Judge. 

Dan  Pickett  was  convicted  of  an  assault 
with  intent  to  commit  murder,  and  brings  er 
ror.    Reversed. 
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J.  B.  Conyen  and  Monti  &  Oonyen,  for 
plaintiff  In  error.  A.  W.  FIte,  SoL  Oen.,  and 
A  B.  Johnson,  for  the  State. 

LUMPKIN,  J.  1.  Wblle,  nnder  section  4723 
of  the  Code,  an  officer  may,  without  a  war- 
rant, make  an  arrest  for  an  ofloiBe  commit- 
ted in  his  presence,  he  has  no  authority,  upon 
Uare  suspicion,  or  upon  mwa  information  de- 
rived from  others,  to  arrest  a  ddeen  «nd 
search  his  person  In  order  to  ascertain  wheth- 
er or  not  he  is  cariylng  a  concealed  weapon 
in  violation  of  law*  The  constitution  of  this 
state  expressly  declares,  in  Jhe  bill  of  rights, 
that  "the  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers  and  effects, 
against  unreasonable  searches  and  seizures, 
BhaU  not  be  violated."  Code,  §  5008.  If 
any  search  is  unreasonable,  and  obnoxious 
to  our  fundamental  law,  it  is  one  of  the  kind 
with  which  we  are  now  dealing.  "Bven  if  the 
person  arrested  did  in  fact  have  a  pistol  con- 
cealed about  his  person,  the  fact  not  being 
discoverable  without  a  search,  the  offense  of 
thus  carrying  it  was  not,  in  legal  contempla- 
tion, committed  in  the  presence  of  the  officer; 
and  the  latter  violated  a  sacred  constitutional 
right  of  the  citizen,  In  assuming  to  exercise  a 
pretehded  authority  to  search  his  person  In 
order  to  expose  his  suspected  criminality. 

2.  It  appears  from  the  evidence  that  shots 
were  exchanged  between  the  officer  and  the 
accused,  who  was  the  person  sought  to  be  ar- 
rested and  subjected  to  search.  The  latter 
was  Indicted  and  tried  for  assault  with  in- 
tent to  murder.  It  was  a  contested  issue  of 
fact  as  to  who  fired  the  first  shot.  The  court. 
In  its  charge,  gave  the  instruction  quoted  In 
the  second  headnote,  the  error  of  which  is 
obvious,  for  the  reason  that  it  eliminated  al- 
together from  consideration  any  question  of 
Justification  on  the  part  of  the  accused.  The 
court,  by  this  charge,  assumed  that  the  ac- 
cused was  ine7ltably  guilty  of  some  offense, 
whereas,  under  the  evidence  as  it  appears  in 
the  record,  this  was  a  matter  for  the  Jury  to 
determine.    Judgment  reversed. 
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(Supreme  Court  of  Georgia.    March  30,  1890.) 

Brbaor  of  Peace— Opprobkious  Words— Justi- 
nOATIOK— Ihdiotmbrt  akd  pRoor. 

1.  The  mere  fact  that  opprobrious  words, 
teodlng  to  cause  a  breach  of  the  peace,  spoken 
to  another,  are  themfleWes  true,  fa  not  a  legal 
proYocation  for  their  use.  In  other  words,  the 
fact  that  a  man  is  a  liar  or  a  thief  is  not  of  it- 
self alone  a  legal  Justlfloation  for  telling  him  so. 

2.  On  a ,  trial  for  a  yiolatlon  of  section  43TZ 
of  the  Code  by  the  use  of  snch  words,  the  court 
ought  not  to  charf?e  the  jory  that  any  provoca- 
tion would  Justify  their  use,  the  question  of 
the  sufficiency  of  the  provocation  being  one  for 
the  Jury. 

3.  An  indictment  for  a  violation  of  this  sec- 
tion, so  far  as  relates  to  proying  the  use  of 
the  words  charged,  is  sustained  if  the  eyidenoe 
shows  that  the  accused  used  the  language  set 
forth  in  the  Indictment,  or  Its  substance,  or  sub- 
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stantially  similar  language;  that  is,  words  har* 
ing  the  same  effect  and  meaning.  It  is  certainly 
enough  if  some  of  the  words  be  proved  precisely 
as  laid,  and  .the  words  thus  proyed,  when  used 
without  provocation,  amount  to  an  indictable 
offense  under  this  section. 
(SyUabus  by  the  Court) 

Error  from  superior  court,  Bartow  county; 
T.  W.  Mihier,  Judge. 

Joel  H.  Dyer  was  convicted  of  breaking  the 
peace,  and  brings  error.    Affirmed. 

J.  W.  Harris,  Jr.,  for  plahitlff  In  error.  A. 
W.  Fite,  Sol.  Gen.,  and  A.  S.  Johnson,  for  the 
State. 

SIMMONS,  C.  J.  The  plalntifli  hi  error  was 
tried  upon  a  presentment  charging  him  with 
Ushig  the  following  opprobrious  words  and 
abusive  language,  tending  to  cause  a  breach 
of  the  peace,  to.  and  of  Monroe  Gillespie,  and 
in  his  presence:  "Ton  swore  a  God  damned 
Infenial  lie;  God  damn  you."  The  case  came 
to  this  court  upon  exceptions  to  the  overruling 
of  his  motion  for  a  new  trial. 

1.  It  is  complained  that  the  trial  Judge  erred 
in  refusing  to  charge,  as  requested  by  the  ac- 
cused: 'If  Gillespie  sworer  to  a  lie  in  a  case 
against  the  defendant,  you  can  consider  that 
fact,  and  determine  whether  that  was  provoca- 
tion for  telling  Gillespie  that  he  had  sworn 
to  a  lie;  and,  if  you  find  that  that  was  provo- 
cation for  defendant's  words,  then  you  cannot 
convict  this  defendant"  The  court  was  right 
in  refusing  this  request.  The  mere  fact  that 
opprobrious  words,  tending  to  cause  a  breach 
of  the  peace,  are  themselves  true,  is  not  a  legal 
provocation  for  their  use.  In  other  words,  the 
fact  that  a  man  is  a  liar  or  a  thief  is  not  of 
itself  alone  a  legal  Justification  for  telling  him 
so.  The  gist  of  the  offense  is  the  use  of  lan- 
guage to  or  of  another,  in  his  presence,  which 
is  calculated  to  cause  a  breach  of  the  peace; 
and,  if  it  is  Umguage  of  this  character,  it 
makes  no  difference  whether  it  is  true  or  false. 
Ck)de,  S  4372. 

2.  It  is  ahK>  complained  that  the  court  erred 
fh  refusing  to  diarge:  "Any  provocation 
shown  will  Justify  opprobrious  words.  •  *  * 
If  there  was  any  provocation,  you  must  find 
[the  accused]  not  guilty."  The  court  did  not 
err  in  refushig  to  give  this  in  charge.  It  is 
not  the  law  that  any  provocation  will  Justify 
the  use  of  opprobrious  words.  A  provoca- 
tion may  exist,  and  yet  may  not  be  a  sufficient 
provocation.  It  may  be  very  slight,  and  alto- 
gether inadequate  to  Justify  the  use  of  lasi- 
guage  of  an  extremely  insulting  and  oppro- 
brious character.  There  must  be  sufficient 
provocation,  and  whether  it  is  sufilcient  or 
not  is  a  question  for  the  Jury.  To  instnicc 
them  that  any  provocation  is  a  Justification 
for  the  use  of  the  words  is  to  take  the  quea 
tion  from  them.  See  Meaders  v.  State,  22  & 
B.  527,  06  Ga.  280. 

8.  The  opprobrious  words  set  out  in  the  in- 
dictment were:  '*You  swore  a  God  damned 
infernal  lie;  God  damn  you."  The  person  of 
whom  these  words  were  alleged  to  have  been 
spoken    testified:    "Defendant    said    I    had 
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sworn  a  God  damned  infernal  lie  in  court  tliat 
day.  He  said:  *You  swore  a  damned  lie,~a 
God  damned  infernal  lie.'"  The  court  cliar- 
ged:  "The  state  is  not  obliged  in  this  case 
to  prove  the  exact  words  alleged  in  the  bill 
of  indictment  It  is  sufficient  if  the  testimony 
shows  that  the  defendant  used  the  language 
charged,  or  the  substance  of  the  language 
charged,  or  substantially  similar  words  to 
those  charged;  that  is,  the  substance  of  the 
words  charged."  The  court  also  charged: 
**The  state  must  prove  enough  of  the  words 
charged  to  amount  to  opprobrious  words  with- 
out provocation."  It  was  complained  that  this 
was  error,  because  the  accused  was  not  put 
on  notice  of  any  other  words  than  those  al- 
leged in  the  indictment,  and  was  not  prepared 
to  meet  proof  touching  similar  expressions. 
There  is  no  merit  in  this  exception.  The  lan- 
guage In  proof  was  the  language  set  out  in 
the  indictment,  except  that  the  indictment 
charged  the  use  of  the  additional  words,  "God 
damn  you."  The  accused  was  therefore  put 
on  notice  of  the  language  actually  proven. 
The  rule  on  this  subject  is  stated  In  Wharton's 
Criminal  Pleading,  and  Practice  (section  203) 
as  follows:  "Where  words  are  of  the  gist  of 
the  offense,  •  •  ♦  the  words  themselves 
must  be  laid,  but  only  the  substance  need  be 
proved.  •  •  •  If  some  of  the  words  be 
proved  as  laid,  and  the  words  so  proved 
amount  to  an  indictable  offense,  it  will  be  suffi- 
cient." And  in  Clark's  Criminal  Procedure 
(page  334)  it  is  said:  "By  the /weight  of  au- 
thority, where  spoken  words  are  alleged  in 
the  indictment,  as  in  an  indictment  for  per- 
jury, slander,  profane  cursing,  •  ♦  •  all 
that  is  necessary  is  to  prove  the  words  sub- 
stantially as  alleged,  and  to  prove  so  much  of 
them  as  is  sufficient  to  make  out  the  offense. 
A  variance  in  a  word,  or  In  several  words, 
where  the  sense  is  not  In  any  degree  changed, 
win  not  be  fatal."  The  evidence  warranted 
the  verdict,  and  there  was  no  error  In  deny- 
ing a  new  trial.   Judgment  affirmed. 
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WRYB  v.  STATE. 


(Supreme  Court  of  Georgia.    March  30,  1806.) 

HOMIOIDB^lNSTBUCTIONS— VOLUNTABT  MaN- 

SLAUGHTER. 

1.  Where  a  homicide  was  committed  with  a 
knife,  under  circumstances  which  would  have 
made  a  case  of  voluntary  manslaughter  if  it 
had  appeared  either  that  there  was  an  actual 
intention  to  kill,  or  that  the  weapon,  considered 
in  connection  with  the  manner  in  which  it 
was  used,  was  of  such  character  as  that  the 
law  would  conclusively  imply  the  existence  of 
such  intention,  yet  where  there  was  no  evi- 
dence as  to  the  size,  length,  or  kind  of  knife 
used,  other  than  what  could  be  inferred  from 
the  nature  of  the  wounds  inflicted,  and  these 
were  not  such  as  to  show  that  the  knife  must 
necessarily  have  been  a  deadly  weapon,  and 
where,  under  all  the  evidence  and  the  statement 
of  the  accused,  it  was  an  open  question  whether 
i  or  not  the  killing  was  voluntary  or  involuntary, 
the  law  of  Involuntary  manslaughter  should 
have  been  given  in  charge  to  the  jury,  especial- 
ly where  an  appropriate  request  to  this  effect 


was  presented  in  writing  by  counsel  for  the  ac- 
cused; and  the  failure  to  do  so  is  cause  for  a 
new  trial. 

2.  Except  as  above  indicated,  the  case,  as 
presented  by  the  record,  discloses  no  cause  fdr 
reversing  the  judgment  of  the  trial  court. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Tattnall  eoiinlar; 
B.  L.  Gamble,  Judge. 

W.  W.  Wrye  was  convicted  of  liomlcide» 
and  brings  error.    Reversed. 

Garrard,  Meldrim  &  Newman,  Lee  A  Giles, 
and  Hines  &  Hale,  for  plaintiff  in  error.  D. 
B.  Evans,  Jr.,  SoL  Gen.,  and  J.  A.  Anderson, 
for  the  State.      * 

ATKINSON,  J.  The  def aidant,  Wrye,  was 
indicted  for  the  offense  of  murder.  Upon  the 
trial  the  evidence  showed  that,  as  he  was 
passing  along  near  the  place  where  the  de- 
ceased was  at  work,  the  latter  came  out,  ad- 
vanced towards  the  accused,  and  as  he  reach- 
ed him  they  became  instantly  engaged  in  an 
angry  controversy,  resulting  in  a  personal 
conflict,  in  which  the  deceased  was  so  severe- 
ly stabbed  that  he  died  within  a  few  days 
from  the  effects  of  the  wounds  inflicted.  The 
wounds  were  inflicted  with  a  knife,  the  size 
and  character  of  which  does  not  appear. 
Nor  does  the  description  given  of  the  wounds 
indicate  that  they  must  have  been  inflicted 
with  a  weapon  likely  to  produce  death.  The 
wounds  inflicted  were  described  as  follows: 
"The  cause  of  his  death  was  a  stab  wound 
in  the  left  side.  Inflicted  with  some  sharp  in- 
strument. Just  back  of  the  left  breast,  a  little 
below  a  line  drawn  across  the  breast  That 
is  the  wound  that  he  died  from.  His  hand 
was  also  cut  pretty  bad,— «  flesh  cut  through 
the  soft  part,  to  the  best  of  my  recollection. 
I  think  it  was  the  left  hand,  but  I  will  not 
be  positive.  It  struck  the  hand  on  the  in- 
side, and  passed  through  the  back,  cutting 
the  skin  in  two  places.  The  sharp  instru- 
ment then  penetrated  the  hand  on  the  inside. 
Just  leaving  small  cuts  through  the  skin  on 
the  back  of  the  hand."  Upon  the  trial  of 
the  case  the  defendant  stated,  in  substance, 
that  the  deceased,  without  provocation,  made 
a  violent  attack  upon  him  upon  the  public 
highway,  and,  being  much  older  and  feebler 
than  the  deceased,  he  was  unable  otherwise 
to  resist  the  violence  of  the  attack,  and  in 
order  to  escape  from  injmy  himself,  and 
without  any  Intention  to  kill  the  deceased, 
he  inflicted  the  wounds  described.  Upcm 
this  state  of  the  testimony,  the  court  was  re- 
quested, in  writing,  to  charge  the  Jury  the 
law  of  involuntary  manslaughter.  This  re- 
quest was  refused,  and  of  this  refusal  com- 
plaint is  made  in  this  writ  of  error.  We  are 
of  the  opinion  that  the  court  should  have 
given  in  charge  the  law  of  Involuntaiy  man- 
slaughter. If  the  theory  of  the  defendant 
were  true,  that  he  was  violently  set  upon 
upon  the  public  highway  by  the  deceased, 
and,  though  his  life  were  not  imperiled,  he 
drew  a  weapon  which  does  not  appear  to 
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have  been  one  lOcely'to  produce  death,  or  ta 
bare  been  used  in  Buch  a  manner  as  ordina- 
rily to  have  produced  sncb  a  result,  and,  with- 
out any  tatesA  to  talce  the  lite,  of  the  deceased, 
he,  under  such  circumstances,  inflicted  the 
wound  which  resulted  in  the  death  of  the 
deceased,  It  cannbt,  in  any  sense,  be  treated 
other  than  as  an  Inyoluntary  homicide.  If 
he  had  used  a  weapon  of  such  a  character  as 
would  likely  produce  death,  and  used  it  in 
such  a  manner  as  was  calculated  to  produce 
that  result,  and  death  followed,  the  law 
would  have  presumed  the  intent  to  kill,  and 
the  theory  of  Inrolmitary  manslaughter  would 
have  been  eliminated.  But,  where  both  the 
felonious  design  and  the  use  of  a  deadly 
weapon  are  wanting,  a  Jury  might  well  find 
that  the  killing  was  unintentional,  though 
the  accused  intended  to  strike  the  blow 
which  produced  that  result  We  are  clear 
that,  under  the  circumstances  certified  to  us 
In  the  record  in  this  case,  the  circuit  judge 
erred  in  withholding  from  the  jury  the  deter- 
mination of  the  question  as  to  whether  the 
homicide  was  involuntary,  and  for  this  rea- 
son the  judgmMit  is  reversed. 


m  Oft.  623> 
ISON  v.  BiAYOR,  BTC,  OF  GRIPPIN. 
(Supreme  Court  of  Georgia.    June  18,  1896.) 

LiQUOB  LiGBHSS  —  RSV00XTI0N-**A0TI0N  rOH 

Damaobs. 

1.  Inasmuch  as  a  license  to  sell  spirituous  liq- 
uors is  neither  a  contract  nor  a  property  right 
in  the  licensee,  but  a  mere  permit  to  do  what 
would  otherwise  he  an  offense  against  the  gen- 
eral law,  it  is,  when  granted  by  a  municipal  cor- 
poration, subject  at  all  times  to  the  police  pow- 
ers of  that  corporation;  and  the  latter,  in  the 
absence  of  any  charter  restriction  upon  its  au- 
thority in  this  resoect,  may,  in  the  exercise  of 
those  powers,  revoke  the  license  at  any  time. 

2.  Every  person  who  obtains  such  a  license 
accepts  it  under  the  conditions  above  expressed, 
is  therefore  chargeable  with  knowledge  that  it 
Is  liable  to  be  revoked,  and  consequently  cannot 
maintain  against  the  municipality  an  action  for 
damages  occasioned  by  a  revocation,  even  when 
the  licensee  has  done  no  overt  or  unlawful  act 
which  would  afford  cause  fbr  revocation. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Spalding  county; 
M.  W.  Beck,  Judge. 

Action  by  R.  Z.  Ison  against  the  mayor  and 
council  of  Grifin.  From  a  judgment  for  de- 
fendants, plaintlir  brings  error.     Affirmed. 

.  John  J.  Hunt  and  Dismude  &  Mills,  for 
plaintiif  in  error.  Hammond  A  Cleveland, 
for  defendants  in  error. 

IfUMFKIN,  J.  The  mayor  and  council  of 
Grtflin  granted  Ison -a  license  to  sell  spiritu- 
ous liquors.  He  proceeded  to  erect  a  build- 
ing In  which  to  sell  the  same,  purchased  fix- 
tures for  use  therein,  bought  a  stock  of  liq- 
uors, engaged  help,  and  otherwise  incurred 
expense  in  preparing  to  carry  on  business  un- 
der his  license.  Thereupon  the  dty  authori- 
tlea  summarily  revoked  the  license,  and  he 


brought  his  action  against  the  municipal  cor- 
poration, alleging  he  had  sustained  damages 
of  various  kinds,  the  nature  of  which  will  be 
readily  inferred  from  the  foregoing  brief 
statement  of  the  facts.  The  case  turns  upon 
thb  question  whether  or  not  such  an  action 
Is  maintainable.  We  have  reached  the  con- 
clusion that  it  Is  not  In  Brown  v.  State,  82 
Ga.  224,  7  S.  E.  915,  this  court  held  that  such 
a  license  was  not  a  contract  by  the  state, 
county,  or  city  with  the  licensee,  but  simply 
a  permit  to  do  business  under  the  license, 
which  was  revocable  at  any  time.  To  the 
same  effect,  see  Sprayberry  v.  City  of  Atlanta, 
87  Ga.  120,  13  S.  B.  197,  in  which  it  was  fur- 
ther ruled  that  the  granting  of  a  license  by 
a  municipal  corporation  to  sell  liquor  was  an 
exercise  of  police  power.  The  identical  ques- 
tion presented  by  the  case  at  bar  was  per- 
hans  involved  in  that  of  Whaley  v.  City  of 
Columbus,  89  Ga.  781,  15  S.  E.  694,  but  not 
decided,  for  the  reason  that  the  plaintiff's  dec- 
laration did  not  set  forth  with  sufBclent  clear- 
ness and  distinctness  the  cause  of  action  in- 
tended to  be  stated.  Our  view  of  the  nature 
of  a  liquor  license  is  strongly  supported  by 
numerous  and  most  respectable  authorities. 
*rrhe  doctrine  is  too  well  established  to  be 
longer  called  In  question,  that  a  license  of 
this  character,  whether  revocable  in  terms  or 
not  Is  neither  a  contract  nor  property,  m  any 
constitutional  sense,  but  Is  subject  at  an 
times  to  the  police  powers  of  the  state  gov- 
ernment." La  Croix  v.  Commissioners,  60 
Conn.  328,  citing  Board  v.  Barrie,  34  N.  Y. 
867,  in  which  Wright,  J.,  observed:  •*These 
licenses  to  sell  liquors  are  not  contracts  be- 
tween the  state  and  the  persons  licensed,  giv- 
ing the  latter  vested  rights,  protected  on  gen- 
eral principles,  and  by  the  constitution  of  the 
United  states,  against  any  subsequent  legis- 
lation; nor  are  they  property,  in  any  legal 
or  constitutional  sense.  They  have  neither 
the  qualities  of  a  contract  nor  of  property, 
but  are  merely  temporary  permits  to  do  what 
otherwise  would  be  an  offense  against  the 
general  law.  They  form  a  portion  of  the  gen- 
eral police  system  of  the  state,  and  are  issued 
in  the  exercise  of  its  police  powers,  and  are 
sublect  to  the  direction  of  the  state  govern- 
ment, which  may  modify,  revoke,  or  continue 
them  as  it  may  deem  fit"  Black,  in  his  work 
on  Intoxicating  Liquors  (section  189),  lays 
down  the  same  doctrine,  and  says,  "Such  rev- 
ocation cannot  be  pronounced  unconstitution- 
al, either  as  an  impairment  of  contract  obliga- 
tions, or  as  unlawfully  divesting  persons  of 
their  property  or  rights."  See,  also,  sec- 
tions 127  and  128.  In  the  latter  section  is  cit- 
ed the  case  of  State  v.  Baker,  32  Mo.  App.  98. 
holding  that  a  liquor  license  was  so  far  with- 
in the  protection  of  the  law,  and  to  that  ex- 
tent equivalent  to  a  contract  right,  that  it 
could  not  be  abrogated  without  sufficient 
cause;  the  author,  however,  quite  correctly 
adding,  "But  this  is  not  in  accordance  with 
the  weight  of  authority."  In  Horr  &  B. 
Mun.  Ord.  §  267,  the  nature  and  revocabitity 
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of  mich  Ocenses  Is  stated  In  snbstaxitlaUy  tbe 
same  terms  as  above  laid  down. 

When  he  accepted  his  license  from  the  cor- 
porate authorities  of  Griffin,  Ison  was  charge- 
able with  knowledge  that  it  was  revocable 
at  any  time,  irrespective  of  the  question 
whether  or  not  he  did  any  overt  or  unlawful 
act  which  would  of  itself  afford  cause  for  rev- 
ocation. This  being  so,  he  tocdc  it  subject  to 
the  city's  right  to  revoke  it  at  pleasure,  and 
therefore  when  it  was  revoked  no  legal  wrong 
was  done  him.  He  had  no  contractual  rights 
as  against  the  city,  and  therefore  it  cannot  be 
in  any  sense  liable  to  him  as  for  a  breach 
of  contract  He  had  no  property  right  In  this 
license,  and  therefore  depriving  him  of  it  was 
not  a  tort  Upon  what  basis,  then,  can  his 
action  for  damages  stand?  It  must  not  be 
overlooked  that  under  the  general  law  the 
sale  of  liquors  without  a  license  is  not  a  law- 
ful business.  No  one,  consequently,  has  a 
right  to  engage  in  this  business  without  a 
license,  and  the  possession  of  one  simply 
gives  to  its  holder  a  privilege  to  which  he 
would  not  otherwise  be  entitled.  How  far 
the  doctrine  of  this  case  would  be  applicable 
with  reference  to  a  useful,  and  per  se  perfect- 
ly lawful,  occupation,— such,  for  instance,  as 
the  selUng  of  bread,-7is  not  now  for  deter- 
mination. 

There  is  another  view  of  the  matter  which 
may  add  some  strength  to  the  conclusion  we 
have  reached,  viz.  that.  In  granting  and  re- 
voking liquor  licenses,  municipal  corporations 
are  exercising  govenunental  powers,  for  an 
abuse  of  which  by  its  officers  and  agents  the 
town  or  city  cannot  be  held  responsible  in 
damages.  In  this  connection,  see  Love  v. 
City  of  Atlanta,  95  Oa.  129,  22  S.  E.  29,  and 
Vogt  V.  Mayor,  etc,  4  Am.  &  Eng.  Corp.  Gas. 
329.    Judgment  affirmed. 


ATKINSON,  J., 
not  nresiding. 


providentially  absent  and 


(99  Ga.  28} 


ARCHIE  V.  STATE. 


(Supreme  Court  of  Georgia.    March  80,  1896.) 

Cbrtiobuu— Waxvbr^Jurisdiotion  ot  Sufbriob 
CouBT— New  Trial. 

1.  AlthoQsrh  the  dty  court  of  CartersviUe 
may  have  the  power  to  grant  new  trials,  it  is, 
nevertheless;  an  inferior  judicatory,  whose  final 
judgments  may  be  reviewed  by  the  superior 
court  upon  certiorari;  and  this  remedy  may  be 
invoked  without  first  moving  for  a  new  trial 
in  the  city  court. 

2.  The  fact  that,  in  a  given  case  tried  in  the 
city  court  mentioned,  a  motion  for  a  new  trial 
was  made,  will  not  cut  off  the  movant's  right 
to  talce  the  case  up  by  certiorari,  if  he  volunta- 
rily dismisses  such  motion,  and  applies  for  th^ 
writ  of  certiorari  within  the  time  prescribed  by 
the  statute. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bartow  county; 
T.  W.  Milner,  Judge. 

Dave  Archie  was  convicted  of  a  misde- 
meanor in  the  city  court,  and  brought  certio- 
rari to  the  superior  court    From  a  Judgment 


dismissing  the  writ  he  brings  error.   Eerers- 
ed.' 

J.  W.  Harris,  Jr.,  for  pUUntlfl  in  error.  A. 
W.  Fite^  SoL  Gen.,  and  A.  S.  Johnson,  for  the 

State. 

IrUMPKIN,.  J.  The  plaintiifl  in  error,  upcm 
a  trial  before  a  jury  in  the  city « court  of  Car- 
tersville,  was  convicted  of  a  misdemeaiibr. 
He  fil^  a  motion  for  a  new  trial;  but,  b^ore 
the  same  was  passed  upon,  voluntarily  dis- 
missed it,  and  sued  out  a  writ  of  certiorari 
to  the  superior  court  For  answer  to  the 
writ  of  certiorari,  the  Judge  of  the  dty  court 
stated,  in  effect,  that  the  accused,  having 
elected  to  move  for.  a  new  trial,  was  bound 
by  his  election,  and,  after  voluntarily  aban- 
doning the  remedy  be  had  chosen,  could  not 
elect  to  avail  himself  of  another;  and,  fur- 
ther, that  no  writ  of  certiorari  would  lie  to 
a  verdict  and  Judgment  in  the  dty  court,  for 
the  reason  that  a  person  convicted  therein 
might  move  for  a  new  trial,  to  the  Judgment 
on  which  he  could  then  either  sue  out  a  writ 
of  certiorari,  or  assign  error  by  bill  of  excep- 
tions to  the  supreme  court,  but  that  the  Juris- 
diction of  the  city  court  could  not  be  divested 
until  its  powers  for  the  correction  of  errors 
were  exhausted;  and,  for  the  reasons  thus  set 
forth,  no  further  answer  was  made.  The  cer- 
tiorari was  finally  dismissed,  on  the  ground 
that  "certiorari  does  not  lie  from  the  verdict 
and  Judgment  of  the  dty  court,  where  no  mo- 
tion for  a  new  trial  has  been  made*';  the 
Judge  of  the  superior  court  evidently  treating 
the  dismissed  motion  for  a  new  trial  as  no 
motion  at  all,  which  was  undoubtedly  the 
correct  view  to  take  of  that  matter. 

If  the  dty  court  had  no  power  to  grant  a 
new  trial,  certiorari  was  undoubtedly  the 
proper  remedy.  Daniel  v.  State,  55  Ga.  222. 
BuC  on  the  assumption  that  this  court  has 
authority  to  grant  new  trials.  It  is,  neverthe- 
less, an  inferior  Judicatory,  whose  final  Judg- 
ments may  be  reviewed  by  the  superior  court 
upon  certiorari.  Hayden  v.  State,  69  Ga.  781; 
Maxwell  v.  Tumlln,  TO  Ga.  573,  4  S.  E.  858. 
This  being  settled,  the  remaining  question  is: 
could  the  remedy  of  certiorari  be  invoked 
without  first  moving  for  a  new  trial  in  the 
city  court?  This  question  is  answered  af- 
firmatively by  the  principle  announced  In 
Roach  V.  Suiter,  54  Ga.  458.  It  was  there 
held  that  even  after  bringing  a  bill  of  excep- 
tions to  this  court  from  the  city  court  of  Sa- 
vannah, which  was  dismissed,  the  complain- 
ing party  might  still  file  a  certiorari  to  the 
superior  court,  if  applied  tor  within  three 
months  from  the  dismissal  here.  The  right 
of  certiorari  being  a  constitutlonai  one,  the 
privilege  of  moving  for  a  new  trial  is  merely 
cumulative;  and  a  complaining  party  could 
avail  himsdf  of  that  in  the  flrt^t  instance,  or 
not,  as  he  chose.  Certainly,  the  mere  filing 
of  a  motion  for  a  new  trial  could  not  cut  off 
the  plaintiff  in  error  from  his  right  of  certio- 
rari, because,  that  motion  having  been  vcdun- 
tarlly  dismissed,  it  was,  as  haa  already  been 
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rexDindced,  properly  to  be  coDsldered  as  no 
motion  at  all«  Unquestionably,  the  dismissal 
of  that  motion  rendered  the  Judgment  of  the 
city  court  final,  and  terminated  the  Jurisdic- 
tion which  that  court  had  over  the  case.  A 
writ  of  certiorari  having  been  implied  for 
within  the  time  prescribed  hy  the  statute,  It 
ought  to  have  been  entertained,  and  the  Judge 
of  the  city  court  required  to  make  a  full  an* 
swer.    Judgment  reversed. 


m  Oa.  66) 


FOSTER   V.    STATB. 


.(Supreme  Court  of  Georgia.    June  8,  1896.) 

Btatotbs  —  Ambndmbnt— Pkofanb   Lanouaob  — 
What  CSonbtituteb. 

1.  The  act  of  December  29,  1890,  to  amend 
■ection  4372  of  the  Oode,  is  not  Tiolatire  of  the 
oonadtutional  proTision  which  forbids  the 
amendment  of  a  section  of  the  Code  by  mere 
reference  to  its  title. 

2.  The  word  "damned,"  when  used  In  a  sense 
"importing  an  imprecation  of  future  divine 
vengeance,"  it  profane. 

8.  It  follows  that  the  words,  "Arrest  and  be 
danmed!"  spolcen  to  a  female,  and  used  in  a 
naanifestly  irreyerent  soise,  relatively  to  the 
Deity,  are  indictable,  under  the  above^ted 
section  as  amended. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Polk  county;  O. 
Q.  Janes,  Judge. 

Clem  Foster  was  convicted  of  using  profane 
language,  and  brings  error.    Affirmed. 

W.  K.  Fielder,  J.  A  Blance,  and  C.  E.  Car- 
penter, for  plaintiff  in  error.  W.  T.  Roberts, 
BoL  Gen.,  for  the  State. 

LUMPKIN,  J.  The  act  of  December  29, 
1890  (Acts  1890-91,  vol.  1,  p.  83),  amending  sec- 
tion 4372  of  the  *Code,  does  not  merely  refer 
to  the  number  of  the  section,  but  sufficiently 
describes  it,  and  plainly  enough  sets  torth 
the  alteration  to  be  made.  A  question  very 
shnilar  to  that  which  is  now  presented  was 
dealt  with  .by  this  court  in  the  case  of  Rail- 
road Co.  V.  George,  92  Ga.  760,  19  S.  B.  813, 
and  nothing  as  to  this  particular  subject  need 
be  added  to  what  was  said  by  the  writer  in 
the  opinion  delivered  in  that  case. 

2S,  The  act  in  question  amends  the  section 
so  as  to  make  it  a  misdemeanor  to  use  profane 
language  in  the  presence  of  a  female.  Thei^e 
was  evidence  to  show  that  the  accused  in  the 
piesent  case  used  to  a  female  the  words, 
"Arrest  and  be  damned!"  Was  this  language 
profane?  If  the  accused  had  said,  "Arresland 
be  God  damned!"  he  surely  would  have  been 
guilty  of  using  profane  langua^.  And,  when 
the  word  ''damned"  is  used  in  the  same  sense 
as  "God  damned,"  we  think  the  omission  of 
the  word  '*God"  is  immaterial;  for,  if  the 
word  "damned"  is  used  In  a  sense  "importing 
an  imprecation  of  future  divine  vengeance," 
it  is  profane,  whether  the  name  of  the  Deity 
be  called  or  not.  2  Am.  &  Eng.  Enc.  Law,  424 
and  note.  See,  also,  Holcomb  v.  Cornish,  8 
ConUv  374.    We  think  it  nuinifest  that  the 


words  qwken  by  the  accused  were  used  1a 
an  irreverent  sense  relatively  to  the  Almighty. 
They  amounted  to  the  same  thing  as  taidng 
the  name  of  God  in  vain  in  a  way  calculated 
to  impair  the  respect  and  reverence  due  to 
Him  as  the  Creator  and  Judge  of  the  world; 
and  this  is  the  very  thing  which,  in  our  opin-. 
Ion,  the  statute  intended  to  prohibit  in  the 
presence  of  a  female.    Judgment  afBrmed. 

ATKINSON*  J.,  providentially  absent,  and 
not  presiding. 

(»  Oa.  52) 

KING   V.   STATB. 

(Supreme  Court  of  Georgia.    June  8,  1896.) 

BuBOLART—  Dwelling  Houbb  —  Instruotionb  — 

Stitement  of  Accused— Waiver. 

1.  An  out  bouse  contiguous  to  or  within  the 
enrtiiage  or  protection  of  a  dwelling  house,  be- 
ing part  of  the  same  so  far,  at  ieast,  as  relates 
to  the  law  of  burglary,  there  was  no  error,  up- 
on the  trial  of  an  indictment  charging  the  bur- 
glary of  a  dwelling  house,  in  stating  the  conten-  ^ 
tion  of  the  state  as  follows:  "In  this  particular 
case  the  state  charges  that  the  accused  did 
enter  the  chicken  house,  the  same  being  within 
the  curtilage  or  protection  of  the  dwelling  house 
of  the  iMoeecutor;"  the  eyidence  showing  that 
the  house  actually  broken  was,  in  fact,  a  chick- 
en house,  in  the  same  indosure  with  the  prose- 
cutor's dwelling  house,  and  under  its  protec- 
tion. 

2.  When,  on  a  criminal  trial,  the  evidence  for 
both  the  state  and  the  accused  had  been  closed, 
and  the  latter  thereupon  declined  to  make  a 
statement  at  that  stage  of  the  proceedings,  not, 
however,  waiving  his  right  to  do  so  should  the 
state  introduce  further  evidence,  it  was  error, 
after  the  state  had  Introduced  additional  evi- 
dence hi  rebuttal  of  that  offered  by  the  accused, 
to  refuse  to  allow  him  to  then  make  a  state- 
Boent 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Muscogee  coon^  - 
ty;  W.  B.  Butt,  Judge. 

Charles  King  was  convicted  of  burgUiry, 
and  brings  error.    Reversed. 

Blandford  &  Grimes,  for  plaintiff  in  error. 
J.  H.  Worrill  and  S.  P.  Gilbert,  Sol.  Gen.,  for 
the  State. 

LUMPKIN,  J.  1.  Section  4388  of  the  Code, 
which  defines  the  offense  of  burglary,  de- 
clares that  **all  out  houses  contiguous  to  or 
within  the  curtilage  or  protection  of  the  man- 
sion or  dwelling  house  shall  be  considered  as 
parts  of  the  same."  In  describing  an  out 
building,  **which  in  law  is  parcel  of  the  dwell- 
ing house,  the  pleader  has  his  election  to  em- 
ploy simply  the  term  'dweUing  house,' or  name 
the  out  building,  and  add  'part  of  the  dwelling 
house.* "  2  Blsh.  Cr.  Proc.  S  185.  See,  also, 
Blsh.  St.  Crimes  (2d  Ed.)  fi  278;  2  Russ. 
Crimes  $th  Am.  Ed.)  15.  It  follows  that, 
where  a  chicken  house  within  the  curtilage  or 
protection  of  the  dwelling  house  was  burgla- 
riously broken  and  entered,  the  indictment  did 
not  improperly  allege  the  offense  to  be  the 
burglary  of  the  dwelling  house  itself.  And 
where,  on  the  trial  of  such  an  indictment,  the 
evidence  showed  that  the  house  actually  bro- 
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ken  was  a  chicken  house,  In  the  same  Inclosnre 
with  and  under  the  protection  of  the  prose- 
cutor's dwelling  house,  there  was  no  error  in 
Instructing  the  Jury  that  the  state  charged  the 
accused  did  enter  the  chicken  house.  Though 
this  instruction  was  not  strictly  accurate,  it 
covered  the  real  substance  of  the  charge  laid 
in  the  indictment,  and  could  not  have  resulted 
in  any  injury  to  the  accused. 

2.  The  right  which  section  4637  of  the  Code 
gives  to  the  accused  in  any  criminal  case  to 
make  a  statement  to  the  court  and  Jury  is 
clear  and  unequivocal.  When  the  evidence 
for  the  state  has  been  closed,  the  accused 
may  introduce  evidence,  and  make  his  state- 
ment, or  he  may  decline  to  do  either.  He 
may,  when  the  evidence  on  both  sides  has 
been  closed,  deem  it  unnecessary  to  make  a 
statement,  and  may  so  inform  the  court;  but, 
If  the  state  thereafter  proceeds  to  introduce 
additional  evidence  in  rebuttal  to  that  which 
the  accused  has  offered,  the  whole  aspect  of 
the  case  may  be  changed,  and  the  accused 
may  very  much  desire  to  meet  the  emergency 
thus  brought  about  by  submitting  his  state- 
ment. If  so,  we  hold  that  he  cannot  be  de- 
nied this  privilege.  His  previous  announce- 
ment tliat  he  would  not  insist  upon  his  right 
to  make  a  statement  must  be  understood  as 
having  reference  to  the  status  of  the  case  at 
that  time.  The  new  evidence  for  the  state 
may  change  the  whole  complexion  of  the  case, 
and  render  a  statement  from  the  accused 
necessary  and  proper,  although  it  may  not,  in 
the  opinion  of  the  accused  or  his  couns^,  have 
been  so  before.  It  would  violate  both  the 
letter  and  the  spirit  of  the  statute  to  deprive 
the  accused  of  the  substantial  right  of  meet- 
ing, by  a  statement,  matter  thus  brought 
against  him  by  the  state,  upon  which  he  had 
not  been  heard.    Judgment  reversed. 


ATKINSON,  J., 
not  presiding. 


providentially  absent,  and 


(99  Oa.  25) 


SMALLS  V.  STATE. 


(Supreme  Court  of  Georgia.     April  6,   1886.) 

HOMIOIDB--RB8I8TANOB  of  ABRB8T-^D8TIFICAT10N 

—BviDBNCB—EzcEFTioKs— Instruct  JONB. 

1.  The  fact  that  a  furtive  from  Justice  is  in 
a  state  of  armed  hostility  to.  and  In  apparent 
defiance  of.  the  lawful  authorities,  mav  be  prov- 
ed upon  hiB  trial  for  an  alleged  murder  of  one 
authorized  to  arrest  him,  though  this  fact 
was  unknown  to  the  deceased,  if  upon  such  trial 
it  was  a  vitally  important  issue  whether  the  ac- 
cused was  resisting'  a  lawful  attempt  to  arrest 
him,  or  in  good  faith  making  a  defense  against 
an  unlawful  assault  upon  himself.  The  evi- 
dence in  question  could  not,  of  course,  illus- 
trate the  conduct  of  the  deceased,  but  was  rele- 
vant as  a  fact  or  circumstance  throwing  light 
upon  the  conduct  and  motives  of  the  accused  at 
the  time  of  the  homicide. 

2.  Where  evidence,  partly  competent  and  part- 
ly incompetent,  was  offered  and  objected  to  as 
a  whole,  the  illegal  portion  not  being  specified 
nor  objected  to  separately,  admitting  all  of  such 
evidence  affords  no  legal  cause  of  complaint  to 
the  objecting  party. 


3.  The  court  is  not  bound  to  give  fai  charge 
requests  which,  though  abstraclly  correct,  are 
not  fairly  adjusted  to  the  case  on  trlaL 

4.  A  fugitive  from  Justice,  accused  of  a  felony, 
and  knowing  that  he  is  liable  to  be  arrested  on 
that  charge,  may  nevertheless  resist  with  such 
force  as  may  be  necessary  an  unlawful  attempt 
to  commit  a  crime  upon  him,  whether  such  an 
attempt  is  made  by  an  officer  armed  with  a 
warrant  for  his  arrest,  or  by  a  private  dtisen 
under  circumstances  authorizing  nim  to  make 
the  arrest;  and  this  is  true  although  the  fugi- 
tive  may  have  known  he  was  liable  to  be  ar- 
rested by  the  person  making  the  attempt. 

5.  It  is  one  thing  to  resist  a  lawful  arrest, 
and  quite  a  different  thing  to  resist  an  assault 
or  other  crime  upon  the  person  of  the  party 
liable  to  be  arrested;  and  the  latter  cannot  be 
deprived  of  his  right  of  self-defense,  either  be- 
cause the  other  party  could  lawfully  have  arrest- 
ed him,  or  because  he  knew  that  this  was  so. 

6.  In  view  of  the  evidence  introduced  for  the 
defense  in  the  present  case,  the  accused  was  en- 
titled to  have  the  principles  of  law  above  an- 
nounced given  in  charge  to  the  Jury.  As  this 
was  not  done,  and  as  the  charges  complained 
of  in  the  motion  for  a  new  trial  in  effect  ex*> 
eluded  these  principles  from  consideration  by 
the  jury,  there  must  be  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Chatham  coun- 
ty; R.  Falligant,  Judge. 

Abram  Smalls  was  convicted  of  homidds^ 
and  brings  error.    Reversed. 

C.  N.  West  and  T.  P.  Bavenel,  for  t^laintlff 
in  error.  W.  W.  Fraser,  SoL  Gen.,  and  J. 
M.  Terrell,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  1.  On  the  trial  of  the  ac- 
cused for  the  crime  of  murder,  the  court, 
over  objection  of  counsel,  admitted  certain 
testimony  tending  to  show  that  immediately 
before  the  homicide  the  accused,  being  a 
fugitive  from  Justice,  charged  with  a  felony, 
was  out  in  a  field,  heavily  armed,  and  by  his 
conduct  and  movements  manifesting  an  ap- 
parent defiance  of  the  hi  wf  ul  authorities.  Thla 
evidence  consisted  of  the  statements  of  a  wit- 
ness giving  in  detail  the  conduct  and  move- 
ments of  the  accused,  indicating  that  he  was 
on  the  alert,  evidently  watching  out  for  the 
ofiacers  of  the  law,  and  fully  pt'epared  and  de- 
termined to  resist  any  attempt  to  arrest  him. 
The  objection  to  this  evidence  was  that 
these  facts  were  not  communicated  to  the 
deceased,  who  was  one  of  a  party  who 
went  out  to  arrest  the  accused.  The  vitally 
controlling  issue  in  the  case  was  whether,  in 
committing  the  homicide,  the  accused  was 
resisting  a  Uiwful  attempt  to  arrest  him,  or 
in  good  faith  making  a  defense  against  an 
unlawful  assault  upon  himself,  or  what  he 
honestly  believed  was  such  an  assault  The 
motives  of  the  accused  were  directly  in  is- 
sue, and  any  evidence  fairly  illustrating  or 
throwing  light  upon  the  same  was  com- 
petent, as  being  explanatory  of  his  conduct 
under  the  surrounding  circumstances.  While 
the  evidence  In  question  obviously  could  not 
illustrate  the  conduct  of  the  deceased,  we 
can  see  how  it  might  very  properly  and  ma- 
terially aid  the  Jury  in  determining  the  pur- 
pose with  which  the  accused  fired  the  fatal 
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^hot.  The  question,  In  Its  essence,  being 
as  to  which  party  in  the  encounter  was  the 
assailant,  this  evidence  was  certainly  admis- 
sible to  show  acts  or  qonduct  on  the  part  of 
the  accused  indicating  that  l^e  entertained  a 
previous  intention  to  make  the  attack. 
Proof  of  the  accused's  attitude  of  hostili- 
ty, whether  consisting  of  preparations  or 
declarations,  was  pertinent,  as  tending  to 
show  that  he  meditated  an  unlawful  act  of 
violence.  In  this  connection,  see  Whart  Or. 
Ev.  (9th  Ed.)  S  757,  and  notes.  The  precise 
question  there  discussed  is  in  regard  to  the 
admissibility  of  threats  made  by  the  de- 
ceased, but  the  reasoning  Is  applicable  to 
the  present  question. 

2.  The  rule  announced  In  the  second  head- 
note  was  fully  discussed  by  the  writer  in 
the.  recent  case  of  Harris  v.  Lumber  Co.,  p5 
8.  E.  519. 

3-6.  In  submitting  to  the  Jury  the  control- 
ling issue  In  the  case,  the  trial  Judge— prob- 
ably Inadvertently— fell  Into  the  error  of 
using  language  capable  of  the  Interpretation 
that,  if  the  accused  actually  knew  that  the 
persons  who  approached  him  were  author- 
ized to  effect  his  arrest,  he  had  no  right  to 
make  any  resistance,  even  though  he  might 
reasonably  apprehend  from  their  demonstra- 
tions that  their  real  purpose  was  not  to 
make  an  arrest,  but  to  commit  upon  him  an 
unlawful  act  of  violence.  It  must  be  borne 
In  mind  that  the  theory  of  the  defense  was 
that  there  was  no  honest  Intention  to  arrest, 
and  that  the  accused  shot  to  prevent  what 
he  regarded  as  a  murderous  attack  upon 
himself.  The  charge,  In  efTect,  Ignored  this 
defense  by  making  the  right  of  resistance  on 
the  part  of  the  accused  depend  upon  wheth- 
er he  knew,  or  did  not  know,  that  the  party 
of  which  the  deceased  was  a  member  was 
authorized  to  take  him  into  custody.  The 
law  upon  this  question  is  stated  about  as 
accurately  as  we  can  hope  to  put  It  In  the 
fourth  and  fifth  headnotes. 

There  were  numerous  requests  to  charge, 
the  purpose  of  which  was  to  have  the  theory 
relied  on  by  the  defense  correctly  submit- 
ted to  the  Jury.  In  the  main,  these  requests 
embodied  propositions  of  law  which  were 
abstractly  correct;  but  we  do  not  think  the 
court  was  bound  to  give  them  in  charge, 
for  the  reason  that,  in  some  respects,  they 
were  not  fairly  adjusted  to  the  case  as  pre- 
sented by  the  evidence.  They  assumed  that 
the  flrlug  by  the  accused  which  resulted  in 
the  homicide  was  done  immediately  upon 
the  approach  of  the  deceased's  party,  where- 
as the  evidence  on  both  sides  shows  that  it 
happened  some  time  after  the  deceased  first 
appeared  upon  the  scene,  and  after  various 
changes  in  the  relative  positions  of  the  par- 
ties had  taken  place.  Even  if  the  persons 
who  sought  to  capture  the  accused  were  in 
fact  the  aggressors  In  the  first  Instance,  and 
by  their  violent  demonstrations  put  the  ac- 
cused in  reasonable  fear  that  a  felonious  at- 
tack upon  him  was  meditated,  and  there- 


upon there  was  a  mutual  encounter,  during 
which  each  party  used  deadly  weapons,  still, 
if  a  running  fight  ensued,  which  continued 
until  the  deceased  vras  slain  by  the  accused, 
under  the  peculiar  facts  of  this  case  it  would 
not  necessarily  follow  that  the  homicide 
was  Justifiable.  It  was  so  only  if  a  legal 
necessity  to  kill  existed  up  to  that  time; 
otherwise  the  homicide  would  be  voluntary 
tnanslaughter,  or  even  murder,  if  deliberate- 
ly done,  ^maliciously,  and  In  a  spirit  of  re- 
venge. Qf  course.  If  the  accused  was  the 
original  aggressor,  intending  to  kill  in  order 
to  prevent  his  arrest,  the  homicide  was  mur- 
der, pure  and  simple. 

Thus  fa^  we  have  dealt  with  the  persona 
forming  the  party  to  which  the  deceased  be- 
longed without  reference  to  their  ofi^cial 
character.  It  appears  that  some  of  them 
were  policemen  of  the  city  of  Savannah,  the 
deceased  being  himself  such  an  officer.  Irre- 
spective of  their  authority,  legally,  to  make 
arrests  outside  the  corporate  limits  of  the 
city,  the  fact  that  they  wore  the  uniforms  of 
officers  was  a  circumstance  which  the  Jury 
might  properly  consider  In  reaching  their 
determination  as  to  the  good  faith  of  the 
accused  relatively  to  his  contention  that  he 
honestly  believed  the  object  of  these  per- 
sons was  to  do  him  violence,  rather  than  to 
peaceably  arrest  him.    Judgment  reversed. 


(99  Ga.  197) 

KBATON  V.  STATE. 

(Supreme  Court  of  Georgia.     April  27,  1896.) 

HoAUoiDE  —  Justification  —  Instbdotioms— Evi- 
dence—Statement  OP  Accused. 

1.  In  charging  concerning  that  part  of  the 
law  of  self-defense  which  makes  it  justifiable 
to  kill  another  who  manifestly  intends  or  en- 
deavors to  commit  a  feJk>ny  on  the  slayer,  the 
court  should  not.  In  effect,  instruct  the  Jury 
that,  if  the  homicide  in  question  was  commit- 
ted in  reciistance  to  a  felonious  assault  which 
was  actuaUy  beinff  made  upon  the  accused,  it 
was  essential  to  his  justification  that  it  should 
also  appear  that  the  killing  was  not  done  in  a 
spirit  of  revenge.  It  is  proper.  In  charging  as 
to  the  law  of  reasonable  fears,  to  Instruct  the 
jury  that,  where  one  seeks  to  Justify  a  homi- 
cide upon  the  ground  that  It  was  committed  in 
consequence  of  such  fears,  it  must  appear  "that 
the  party  killing  really  acted  under  the  hi- 
fluence  of  those  fears,  and  not  in  a  spirit  of  re> 
venge."  Instructions  as  to  these  two  distinct 
branches  of  the  law<of  self-defense  should  not, 
however,  be  so  given  as  to  confuse  the  one 
with  the  other,  or  make  a  qualification  appro- 
priate only  to  the  latter  apply  to  the  former. 

2.  Under  the  facts  of  this  case,  a  charge  that 
"if  there  should  have  been  an  interval,  be 
tween  the  assault  or  provocation  given  and  the 
homicide,  suflicient  for  the  voice  of  reason  and 
humanity  to  he  heard,  the  killing  will  be  at- 
tributed to  deliberate  reveiu^e,  and  be  pun- 
ished as  murder,"  though,  in  the  abstract,  a  cor- 
rect proposition  of  law,  was  not,  without  some 
appropriate  qualification,  fairly  adjusted  to  the 
issues  presented. 

3.  That  the  court,  after  properly  charging  the 
law  with  reference  to  the  statement  of  the 
accused,  added  the  following  words,  "It  Is  your 
province  to  give  such  weight  to  the  evidence  and 
statement  as  you  See  proper,  bearing  In  mind 
that  defendant's  statement  Is  not  under  oath. 
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and  tworn  evidence  is  onder  oath/'  is  not  cause 
for  a  new  trial;  it  appearing  that  this  lan- 
guage was  immediately  followed  by  the  addi- 
tional instmctlon,  '*Thi8  distinction,  however, 
will  not  control  yon  in  the  consideration  of  the 
evidence  or  statement,  they  being  entirely  with- 
in your  province." 

4.  The  knowledge  or  ignorance  of  the  accused 
as  to  the  whereabouts  of  the  deceased  at  a  par- 
ticular moment  being  a  matter  of  vital  im- 
portance, it  was  error  to  reject  evidence  tend- 
ing to  show  that  the  position  of  the  accused  in 
a  room  was  such  that  he  did  not  have  a  good 
opportunity  for  observing  where  the  deceased 
actually  was  at  the  moment  in  question. 

5.  It  is  not  now  necessary  to  rule  upon  the  va- 
rious questions  of  practice  or  other  matters  to 
which  many  of  the  grounds  of  the  motion  for  a 
new  trial  relate,  they  being  such  as  will  not 
probably  arise  at  the  next  hearing. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  CalhOTm  county; 
B.  B.  Bower,  Judge. 

Tom  Keaton,  Jr.,  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Reversed. 

The  following  ia  the  (^cial  report: 
Keaton  was  charged  with  the  murder  of  W. 
P.  Lingo.  He  was  found  guilty  of  voluntary 
manslaughter,  and,  his  motion  for  a  new  trial 
being  overruled,  excepted.  The  motion  was 
upon  the  following,  among  other,  grounds:  Er- 
ror in  charging:  "The  defendant  is  entitled 
to  make  such  statement  of  the  case  to  the 
court  and  Jury  as  he  sees  proper  to  make,  not 
under  oath,  to  be  given  such  weight  and  credit 
by  the  Jury  as  they  see  proper  to  give  it,  con- 
sidering it  together  and  along  with  all  the  oth- 
er evidence  in  the  case.  You  may  believe  the 
statement  of  the  defendant  in  preference  to 
the  sworn  evidence,  or  you  can  believe  the 
sworn  evidence  in  preference  to  the  defend- 
ant's statement,  or  you  can  believe  all,  or 
both,  or  parts  of  each.  It  is  your  province  to 
give  to  either  such  weight— to  the  evidence 
and  statement-^as  you  see  proper,  bearing  in 
mind  that  the  defendant's  statement  is  not  un- 
der oath,  and  the  sworn  evidence  is  under 
oath."  Alleged  to  be  error,  as  It  tended  to 
make  the  Jury  believe  that  the  Judge  believed 
that  the  defendant's  statement  not  being  under 
oath  was  some  reason  why  they  ought  not  to 
believe  the  statement  in  preference  to  the 
sworn  testimony.  In  a  note  to  this  ground 
the  court  states:  "This  Is  not  a  full  statement 
of  the  charge  on  this  subject  The  balance  of 
the  charge  should  have  been  stated,  in  order 
to  give  proper  meaning  to  the  part  stated: 
*This  distinction  will  not  control  you,  the  con- 
sideration of  the  evidence  or  statement  being 
entirely  within  your  province.' "  Error  in 
charging:  "If  you  believe  that  at  the  time  of 
the  killing  the  deceased  was  attempting  to 
commit  a  serious  personal  injury  upon  the  de- 
fendant, not  amounting  to  a  felony,  and  that 
the  defendant  killed  the  deceased  to  prevent 
such  serious  personal  injury,  defendant  would 
not  be  guilty  of  murder,  but  you  should  find 
him  guilty  of  voluntary  manslaughter."  Al- 
leged to  be  error  because  not  warranted  by 
>  the  evidence,  and  not  confining  the  Jury  to  the 
evidence  in  making  up  their  belief.  Error  in 
charging:     "If  you  believe  that  the  circum- 


stances were  such  that  it  would  appear  to  a 
reasonably  brave  man  that  the  deceased  was 
about  to  commit  a  serious  personal  injury  upon 
the  defendant,  not  amounting  to  a  felony,  and 
acting  under  these  fears  the  defendant  killed 
the  deceased  to  prevent  such  personal  injuiy, 
the  defendant  would  not  be  guilty  of  murder, 
but  would  be  guilty  of  voluntary  manslaugh- 
ter, and  you  should  so  find."  Alleged  to  be  er- 
ror, because  not  authorized  by  the  evidence, 
and  not  confining  the  Jury  to  the  evidence  in 
reaching  their  belief;  the  portion  of  the  charge 
set  forth  in  this  ground  and  hi  the  ground 
last  above  being  given  In  the  same  paragraph. 
Error  In  charghig:  "If  you  believe  from  the 
evidence  that,  at  the  time  of  the  killing,  de- 
ceased was  attempting  to  commit  a  serious 
personal  injury  upon  the  defendant,  amount- 
ing to  a  felony,  or  that  if  deceased  was  mak- 
ing an  assault,  with  intent  to  murder,  upou 
defendant,  with  a  weapon  likely  to  produce 
death,  or  if  the  circumstances  were  such  as 
to  make  a  reasonably  brave  man  believe  such 
was  the  case,  and  the  defendant 'killed  the  de- 
ceased to  prevent  such  an  assault  with  intent 
to  murder,  or  such  believed  assault  with  Intent 
to  murder,  and  not  in  a  spirit  of  revenge,  then 
you  should  find  the  defendant  not  guilty." 
This  charge,  following  those  complained  of  in 
the  last  two  grounds,  defendant  contends,  con- 
fined the  Jury  to  the  evidence,  ana  maae  a 
distinction  In  their  belief  In  one  case,  where 
defendant's  defense  Is  set  up,  and  In  the  other 
case,  where  manslaughter  is  charged.  Fur- 
ther^ because  the  court  put  into  the  charge  the 
following,  "and  not  in  a  spirit  of  revenge," 
as  defendant  would  not  have  been  guilty  if  he 
had  killed  deceased  under  the  clrcmnstancefl 
In  such  charge  set  forth,  even  If  he  had  mal- 
ice. As  to  this  ground,  and  the  last  two 
grounds  above,  the  court  states  that  they  can- 
not be  fully  understood  without  reference  to 
the  whole  charge.  Error  hi  charging:  *Tf 
there  was  an  unprovoked  assault  made  on  the 
defendant  by  the  deceased  previous  to  the 
killing,  and  there  was  not  a  sufiScIent  Interval 
for  the  passion  of  the  defendant  to  cool,  and 
the  voice  of  reason  and  humanity  to  be  heard, 
and  the  defendant  killed  deceased  in  this  heat 
of  passion,  he  would  not  be  guilty  of  murder, 
but  would  be  guilty  of  voluntary  manslaugh- 
ter; but  if  the  hiterval  between  the  assault  or 
provocation  given  and  the  killing  was  sufil- 
cient  for  the  voice  of  reason  and  humanity  to 
be  heard,  then  the  killing  would  be  attributed 
to  deliberate  revenge,  and  you  should  find 
him  guilty  of  murder."  Alleged  to  be  unau- 
thorized by  the  evidence,  there  being  no  con- 
tention upon  either  side  that  the  previous  dif- 
ficulty had  anything  to  do  with  the  killing,  all 
the  evidence  going  to  show  that  the  previous 
difiiculty  had  been  settled,  and  that  defendant 
did  not  act,  or  claim  to  act,  by  reason  of  said 
previous  difiElculty,  and  therefore  this  charge 
upon  the  question  of  manslaughter  was  not  a 
proper  one  to  glvQ  In  this  case.  Because  the 
court  erred  In  the  following:  When  the  wit- 
ness Bill  Graham  was  being  exammed,  he  was 
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asked  the  question,  "If  Keaton  was  not  !n  the 
front  of  the  store,  so  t^uit  he  could  not  know 
as  much  as  he  (the  witness)  knew?*'  intending 
to  show  hy  this  question  that  the  defendmit 
did  not  know  where  Lingo  was,  and  which 
way  he  came.  This  question  was  objected  to 
by  the  solicits  general,  and  the  objection  was 
sustained,  and  it  was  material  The  court  re- 
fused'to  certify  this  ground  until  the  follow- 
ing was  added  to  it,  to  wit:  '^The  preceding 
questions  and  answers,  as  follows:  'I  heard 
Webb  say  somethhig  to  Keaton  like,  '*Oome,  go 
to  bed."  I  don't  know  whether  Webb  asked 
Keaton  to  "come,  go  and  sleep  with  him." 
Keaton  followed  right  after  Webb.  I  don't 
know  that  Lingo  was  out  of  the  rear  door.'  " 

J.  H.  Guerry,  J.  J.  Beck,  and  G.  H.  Dosier, 
for  plaintiff  in  error.  W.  B.  Wooten,  SoL 
Gen.,  for  the  State. 

PER  CURIAM.   Jtidgment  reversed. 


(99  G*.  46) 


JONES  T.  STAfTB. 


(Supreme  Court  of  Georgia.    May  4,  1886.) 

Oheatino^Indiotmbnt^  Intbrlineatioks  —  Sti- 

DBKCB— AX.TBRATI0V  OP  InBTBUHBNTS— 
BbCONDAKT  BviDBMCB. 

1.  Interlineations  or  erasures  In  an  Indict- 
ment, apparently  made  before  it  had  been  acted 
upon  by  the  grand  Jury,  present  no  cause  for 
quashing  the  same. 

2.  An  offense  against  section  4585  of  the  Code 
Is  set  forth  by  an  indictment  which  charges 
that,  in  selling  and  deliyering  a  load  of  hay, 
the  accused,  falsely,  fraudulently,  and  for  the 
purpose  of  defrauding  the  purchaser,  repre- 
sented to  the  latter  that  the  hay  had  been 
weighed,  and  that  its  weight  was  1,244  pounds, 
when  in  fact  its  real  weight  was  only  644 
pounds,  which  was  well  Imown  to  the  accused, 
and  that  by  means  of  these  false  and  fraudulent 
representations  the  purchaser  was  cheated  and 
defrauded  of  a  specified  amount  of  money. 

3.  In  such  case  it  was  competent  to  s^how, 
as  a  part  of  the  false  and  frauduleot  repre- 
sentations, that  the  accused  exhibited  to  the 
purchaser  a.  written  ticket  purporting  to  evi- 
dence the  weieht  of  the  hay;  and  this  is  true 
although  the  Indictment  alleged  nothing  with 
reference  to  such  ticket. 

4.  The  loss  of  the  ticket  in  question  having 
been  accounted  for.  and  its  contents,  as  It  ap- 
peared when  exhibited  to  the  purchaser,  having 
been  proved,  the  corresponding  stub  in  the  book 
from  which  the  ticket  had  been  taken  was  ad- 
missible in  evidence,— the  witness  who  had 
made  out  both  the  ticket  and  the  stub  having 
Identified  the  latter,  and  having  testified  that 
the  figures  on  both  were  originally  the  same, 
and  correctly  set  down;  that  the  stub  was 
made  out  and  kept  for  the  purpose  of  pre- 
serving a  record  of  the  weight;  and  that  he 
could  ijot  testify  as  to  the  matter,  except  by 
reference  to  the  stub.  Under  these  circumstan- 
ces, the  stub  was  relevant  and  material  in  de- 
termining the  question  as  to  whether  or  not  the 
figures  originally  entered  upon  the  ticket  had 
been  changed. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Macon;  J.  P.  Ross, 
Judgeu 


Jim  Jones  was  convicted  of  cheating,  and 
brings  error.     Affirmed. 

Marlon  Harria»  for  plaintiff  in  error.  A. 
W.  Lane,  SoL  Gen.,  for  the  State. 

LUMPKIN.  J.  The  nature  of  this  case, 
and  of  the  questions  involved  in  it,  wUl  be 
rendered  sufildently  apparent  by  reading  the 
foregoing  syllabus  in  connection  with  the 
following  brief  discussion: 

1.  One  of  the  grounds  of  demurrer  to  the 
indictment  was  that  it  contained  certain  in- 
terlineations and  erasures.  The  demurrer 
did  not  set  forth  what  they  were,  and  the 
Judge  certifies,  in  effect,  that  they  were  ap- 
parently  made  before  the  indictment  had 
been  acted  upon  by  the  grand  Jury.  Wer 
therefore  have  no  difiiculty  in  holding  that 
there  was  no  error  in  refusing  to  quash  the 
indictment  on  this  ground. 

2.  The  acts  which  the  indictment  charged 
the  accused  with  committing  constituted  the 
offense  of  being  a  common  cheat  and  swind- 
ler, under  section  45d5  of  the  Code.  With  a 
full  knowledge  of  the  truth,  be  falsely  stated 
the  weight  of  the  hay,  for  the  purpose  of 
defrauding  the  purchaser.  In  principle,  the 
case  is  quite  similar  to  that  of  Tatum  v. 
State,  58  Ga.  408,  where  it  appeared  that  the 
accused  knowingly  misrepresented  that  the 
eyes  of  a  blind  horse,  which  apparentiy.  were 
good,  were  sound,  and  thus  cheated  and  de- 
frauded another  person.  The  recent  case  of 
Parks  V.  State,  94  Ga.  601,  20  S.  E.  430,  is 
also  in  point.  There  the  accused  cheated 
and  defrauded  another  by  knowingly  telling 
a  willful  falsehood  as  to  the  then-existing 
capacity  of  a  cow  to  yield  milk,--a  matter  as 
to  which  the  person  to  whom  the  cow  was 
traded  depended  upon  the  statement  of  the 
accused.  A  promise  not  meant  to  be  kept  is 
not  such  a  false  pretense  as  will  support  a 
prosecution  for  cheating  and  swindling.  The 
ialse  pretense  must  relate  to  some  existing 
or  past  fact  Bish.  St  Crimes  (1873)  S  451. 
**It  appears  that  a  mere  false  statement  of 
the  weight  of  an  article  sold  is  a  sufiAcient 
false  pretense."  2  Bish.  New  Cr.  Law,  S 
442.  See,  also,  section  443,  and  cases  cited. 
In  support  of  the  text  above  quoted,  the  au- 
thor cites  the  case  of  Reg.  v.  Sherwood,  40 
Eng.  Law  &  Eq.  584,  which  may  also  be 
found  reported  in  7  Cox,  Cr.  Cas.  270.  In 
the  volume  first  cited  the  syllabus  is  in  the 
following  words:  "The  prisoner,  having  con- 
tracted to  sell  and  deliver  to  the  prosecutrix 
a  load  of  coals,  at  7d.  per  cwt,  delivered  to 
her  a  load  of  coals,  which  he  knew  weighed 
only  14  cwt,  but  which  he  stated  to  her  con- 
tained 18  cwt;  and  he  produced  a  ticket 
showing  such  to  be  the  weight,  which  he 
said  he  had  himself  made  out  when  the  coals 
were  weighed.  She  thereupon  paid  him  the 
price  as  for  18  cwt,  which  was  2s.  4d.  more 
than  was  due.  Hdd,  that  the  prisoner  was 
indictable  for  obtaining  the  2s.  4d.  by  false 
pretenses.*'    It  will  be  noted  that  this  case 
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is  very  similar  to  the  case  at  bar.  There  was 
no  error  in  holding  that  the  indictment  char- 
ged an  offense  under  the  aboye-clted  section 
of  the  Code;  and,  as  the  evidence  was  ample 
to  support  the  indictment,  the  conviction  was 
not  illegal. 

3.  The  indictment  did  not  allege  that  the 
accused,  as  a  part  of  the  false  and  fraudulent 
representations  made  to  the  purchaser,  ex- 
hibited to  the  lattej  a  written  ticket  purport- 
ing to  evidence  the  weight  of  the  hay.  We 
hold,  nevertheless,  that  the  ticket  in  ques- 
tion was  admissible  at  the  trial  for  the  pur- 
pose of  showing  by  what  means  the  accused 
endeavored  to  substantiate  the  false  repre- 
sentations made  by  him,  find  induce  the  de- 
frauded party  to  believe  the  same,  and  .that 
It  was  also  competent  to  prove  that  the  ac- 
cused exhibited  it  to  the  purchaser,  at  the  time 
of  selling  the  hay,  for  the  purpose  stated. 
The  existence  of  the  ticket,  and  the  use  made 
of  it,  certainly  threw  light  upon  the  transac- 
tion, and  explained  the  nature  of  the  false 
representations  made  by  the  accused,  and 
the  purpose  and  Intent  with  which  he  made 
them.  Such  representations  need  not  con- 
sist solely  of  mere  oral  statements,  but  may 
be  in  writing,  or  by  signs,  or  the  like;  and 
where.  In  order  to  prove  the  real  meaning 
and  intent  of  the  words  actually  spoken  by 
the  a<$cused,  it  is  essential  to  show  his  acts 
and  conduct  in  connection  therewith,  evi 
dence  as  to  the  latter  should  be  received. 
Here  the  exhibition  of  the  ticket,  and  the 
nature  of  its  contents,  constituted  a  part  and 
parcel  of  what  the  accused  did  In  carrying 
out  his  purpose  of  defrauding  the  purchaser, 
and  are  practically  inseparable  from  his  oral 
representations. 

4.  The  stub  of  this  ticket,  referred  to  in 
the  fourth  headnote,  we  think  was  also  rele- 
vant and  material  evidence,  as  bearing  di- 
rectly upon  the  question  whether  or  not  the 
figures  originally  entered  upon  the  ticket  had 
been  changed  by  the  accused  in  order  to  en- 
able him  the  better  to  defraud  the  purchaser 
of  the  hay,  by  inducing  him  to  believe  the 
false  representations  made  in  regard  to  Its 
weight.  The  principle  upon  which  this  stub 
was  admissible  in  evidence  was  recognized 
by  this  court  in  the  case  of  Davis  v.  State,  91 
Ga.  167, 17  S.  B.  292.  There  a  book  kept  by 
a  car  inspector  "for  the  purpose  of  preserving 
the  memory"  of  the  numbers  of  railroad  cars 
was  held  admissible,  in  connection  with  the 
inspector's  testimony  as  to  its  genuineness, 
for  the  purpose  of  proving  the  numbers  of 
certain  cars,  and  thus  identifying  brasses 
stolen  therefrom,  the  Inspector  being  unable 
to  testify  as  to  these  numbers  independently 
of  the  book.  In  the  present  case  the  persob 
who  made  out  both  the  ticket  and  the  stub 
testified  that  the  latter  was  made  out  and 
kept  "for  the  purpose  of  preserving  a  record 
of  the  weight,  and  that  he  could  not  testify 
as  to  the  matter  except  by  reference  to  the 
stub."    Taken  in  connection  with  the  other 


evidence,  the  contents  of  the  stub  were  en- 
titled to  be  treated  the  same  as  the  sworn 
testimony  of  the  witness  as  to  other  matters 
concerning  which  he  professed  to  remember 
Independently  of  any  aid  derived  therefrom. 
Judgment  afi^med. 


(99  Oa.  44) 


DYSON    V.   STATE. 


(Supreme  Court  of  Georgia.    May  4,  1886.) 
CRIMINAL  Law — Pboov  of  Vbnub— Nbobssitt. 

1.  The  petition  for  certiorari  in  a  criminal 
case,  alleging  error  in  the  verdict  on  the  ground 
that  it  was  contrary  to  law  and  the  evidence, 
and  there  being  in  the  evidence  set  forth  in 
the  petition,  which  purported  to  contain  a  state- 
ment of  all  the  evidence  introduced  on  the  trial, 
nothing  to  show  that  the  offense  waa  commit- 
ted in  the  county  where  the  trial  was  had, 
this  court,  following  its  previous  adjudications 
on  this  subject,  is  constrained  to  hold  that  the 
judge  of  the  superior  court  erred  in  refusing  to 
sanction  the  petition. 

2.  The  error  above  indicated  requires  a  re- 
versal of  the  judgment,  irrespective  of  the  other 
questions  presented  by  the  petition  for  certio- 
rari. 

(Syllabus  by  fhe  Court) 

Brror  from  superior  court,  Greene  coimty; 
John  C.  Hart,  Ju^ge. 

Jim  Dyson  was  convicted  of  a  misdemeanor* 
and  brings  error.    Reversed. 

J.  P.  Brown  and  H.  T.  Lewis,  for  plaintiff 
in  error.  H.  G.  Lewis,  SoL  Gen.,  AnderBon* 
Felder  &  Davis,  and  J.  B.  Park,  Jr.,  for  the 
State. 

LUMPKIN,  J.  1.  The  plaintiff  in  error 
was  tried  and  convicted  of  a  misdemeanor.  In 
the  county  court  of  Greene  county.  He  pre- 
sented his  petition  for  certiorari  to  the  Judge 
of  the  superior  court,  whose  refusal  to  sanc- 
tion the  same  is  complained  of  in  the  bill  of 
exceptions.  The  petition  complains  of  quite 
a  number  of  rulings  and  decisions  which  it  al- 
leges were  made  by  the  county  judge,  avers 
that  the  verdict  of  guilty  was  contrary  to  the 
evidence,  and  sets  forth  what  purports  to  be  a 
statement  of  all  the  evidence  introduced  upon 
the  trial.  From  this  statement— whidti,  for 
the  present  purpose,  must  be  treated  as  a  cor- 
rect one— it  nowhere  appears  that  the  alleged 
offense  was  committed  in  Greene  county; 
and  for  this  reason,  if  for  no  other,  the  judge 
ought  to  have  sanctioned  the  petition.  There 
was  no  distinct  assignment  of  error  in  the 
verdict  on  the  ground  that  the  venue  was  not. 
proved,  and  it  does  not  appear  that  the  atten- 
tion of  the  judge  was  called  to  this  defesct  in 
the  evidence,  or  that  he  dlstlnctiy  passed  upon 
this  particular  question.  Under  these  Circum- 
stances, we  would,  if  left  free  to  do  so,  be 
very  strongly  inclined  to  hold  that  it  was  not 
incumbent  upon  his  honor  to  closely  scrutinize 
the  evidence  with  ^  view  to  ascertaining 
whether  or  not  the  venue  was  shown;  but 
this  question  has  been  settied  for  us  by  sev- 
eral decisions  Gt  this  court,  among  which,  and 
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precisely  in  point,  la  that  of  Dayis  t.  State,  82 
6a.  205,  8  S.  E.  185,  holding  that:  "There 
can  be  no  legal  conylctlon  without  proof,  di- 
rect or  circumstantial,  that  the  offense  was 
committed  in  the  county.  And  the  lack  of 
snfflcieht  evidence  of  the  venue  is  covered  by 
exceptions  taken  by  certiorari  to  the  finding 
of  the  county  judge,  as  contrary  to  law,  and 
without  evidence  to  support  it" 

2.  The  other  questions  presented  by  the  pe- 
tition for  certiorari  need  not  be  passed  upon. 
Indeed,  many  of  them  may  be  entirely  elimi- 
nated by  the  answer  of  the  county  Judge, 
which  will  be  forthcoming  after  the  writ  of 
certiorari  has  been  issued  and  served  upon 
hinu    Judgment  reversed. 


(M  Ga.  64) 

SASSBB  T.   STATB. 
(Snpreqie  Court  of  Georgia.    June  8,  1898.) 

BTATUTBS^-SUPriOIBNOT    0»    TiTLB— InTOXIOATINO 
LiqUOBS— iLLBOAIi  8aI«U8. 

1.  In  80  far  as  the  act  of  September  5,  1379 
(Acts  1878-79,  p.  381),  "to  piescribe  the  method 
of  granting  license  to  sell  spirituous  or  intoxicat- 
ing liquors  in  the  county  of  Bulloch,  and  to  in- 
crease the  fee  for  the  same  to  five  thousand  dol- 
lars," uudertakcs  to  make  it  a  misdemeanor  to 
"sell  spirituous  or  intoxicating  liquors  of  any 
kind'*  in  that  county  without  obtaining  the 
license  provided  for  by  this  act,  it  contains 
matter  different  from  what  is  expressed  in  its 
title,  and  is  to  that  extent  unconstitutional. 

2.  It  was  error  to  refuse  to  quash,  on  de- 
murrer, an  indictment  based  upon  this  act,  and 
charging  the  accused  with  selling  '*a  certain 
quantity  of  intoxicating  liquor." 

(Syllabus  by  the  Oourt) 

Brror  from  superior  court,  Bulloch  county; 
B.  L.  Gamble,  Judge. 

S.  S.  Sasser  was  convicted  of  selling  intox- 
icating UquorB  without  a  license,  knd  brings 
error.    Beversed. 

Cason  &  Everitt  and  Hines  &  Hale,  for  plain- 
tiff in  error.  B.  D.  Evans,  Jr.,  Sol.  Gen.,  for 
the  State. 

LUMPKIN,  J.  The  plaintiff  in  error  was 
convicted  in  the  county  court  of  Bulloch 
county  upon  an  indictment  transferred  to  that 
court  from  the  superior  court,  charging  him 
with  the  offense  of  selling  intoxicating  liq- 
uors without  a  license.  He  carried  the  case 
by  certiorari  to  the  superior  court;  alleging, 
among  other  things,  that  the  county  Judge  err- 
ed in  overruling  a  demurrer  to  the  indict- 
ment. It  distinctly  appears  from  the  record 
that  the  accused  was  prosecuted  under  the 
special  act  for  Bulloch  county,  which  is  re- 
ferred to  in  the  first  headnote;  and  one  of 
the  grounds  of  demurrer  was  that  this  act 
was  unconstitutional,  for  the  reason  that  it 
contains  matter  different  from  what  is  ex- 
pressed in  its  title,  and,  consequently,  that  no 
prosecution  could  be  based  upon  it  We 
therefore  find  it  unnecessary  to  deal  with  any 
question  in  this  case,  except  the  one  raised 
with  reference  to  the  constitntionality  of  this 
special  act    This  question,  in  our  opinion,  is 


entirely  free  from  difficulty.  As  has  been 
seen,  the  title  of  the  act  contains  nothing  in 
the  slightest  degree  indicating  a  purpose  to 
make  penal  any  sale  of  spirituous  or  intoxicat- 
ing liquors,  ov  to  prescribe  the  punishment 
therefor.  In  so  far,  therefore,  as  this  act  under- 
takes to  make  it  a  misdemeanor  to  sell  such 
liquors  in  the  county  of  Bulloch,  it  manifestly 
contains  matter  to  which  no  reference  what- 
ever is  made  in  its  title;  and  consequently 
this  act  is,  to  the  extent  above  indicated,  in 
plain  violation  of  paragraph  8,  S  7,  art.  3, 
of  the  constitution,  (^de,  §  5067.  Had  the 
prosecution  been  founded  upon  the  act  of 
December  18,  1893  (Acts  1893,  p.  115),  which 
makes  it  unlawful  to  sell  spirituous,  malt,  or 
intoxicating  liquors  in  any  county  where  such 
sale  "is  prohibited  by  law,  high  license  or 
otherwise,"  the  question  would  be  entirely  dif- 
ferent The  county  judge  erred  in  not  sus- 
taining the  demurrer  to  the  indictment  and 
the  superior  court  erred  in  overruling  the  cer- 
tiorari.  Judgment  reversed.      . 


ATKINSON,  J., 
not  presiding. 


providentially  absent,  and 


(9d  Oa.  260) 
FBLTHAM  t.   SHABP. 
(Supreme  Court  of  Georgia.     July  20,  1896.) 
ARCHrTEOTs— When  Entitled  to  Fbi^s. 
An   architect   employed    to   prepare   plans 
and  specificationB  for  a  building,  and  furnish  an 
estimate  of  the  probable  cost  la  not,  upon  sub* 
mitting  the  same,  entitled  to  his  fees,  unless 
the  building  can  be  erected  at  a  cost  reasonably 
approximating   that    stated    in    such    estimate. 
Lbyd,  Bldg.  §  10;   29  Am.  &  Eng.  Bnc.  Law, 
tit.  **WorJting  Contracts,"  p.  878,  and  notes. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Ware  county; 
J.  L.  Sweat,  Judge. 

Action  by  Cteorge  Feltham  against  J.  S. 
Sharp.  From  a  judgment  for  defendant, 
plaintiff  brings  error.    Affirmed. 

The  following  is  the  official  report: 
George  Feltham,  an  architect  and  builder, 
sued  J.  S.  Sharp  upon  an  account  for  "pro- 
fessional services,— preparing  plans,  specifi- 
cations, and  details  for  the  erection  of  a 
proposed  store  building  in  Waycross,  6a., 
at  an  estimated  cost  of  |4,300,  at  3%  per 
cent  of  such  estimated  cost."  "  The  jury 
found  for  defendant,  and  plaintiff's  motion 
for  a  new  trial  was  overruled.  Plaintiff  tes- 
tified: "Defendant  came  to  my  office,  and 
employed  me  to  prepare  plans,  specifica- 
tions, and  details  for  the  construction  of  a 
storehouse  building  on  Plant  avenue,  in  Way- 
cross.  My  commission  was  to  be  three  and 
one-half  per  cent,  of  the  estimated  cost  of 
the  building,  which  was  about  $4,300.  I 
thereupon  prepared  rough  plans,  specifica- 
tions, and  details,  submitted  them  to  de- 
fendant, and  he  made  some  suggestions  in 
regard  to  the  finishings  and  fittings  of  the 
building,*  and  I  thereupon  made  the  plans, 
specifications,    and    details,    and    furnished 
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tbem  to  defendant.  In  order  for  the  build- 
ing to  be  constructed  at  the  estimated  cost, 
I  advised  defendant  to  advertise  in  the  Sa- 
vannah and  Jacksonville  papers  for  bids 
under  these  plans  and  specifications.  This 
he  failed  to  do,  but  simply  submitted  the 
plans  and  specifications  to  two  local  firms  of 
builders,— Rowbotham  &  Murphey  and  Miles 
&  Bratt  Subsequently  defendant  said  to 
me  that  he  had  been  unable  to  purchase  the 
property  h6  desired  on  Plant  avenue,  to  put 
his  storehouse  on,  and  that,  therefore,  the 
building  would  not  be  built  Learning  this, 
I  went  to  his  house,  and  he  returned  to  me 
the  plans  and  specifications  which  I  had  pre- 
pared for  him.  Plans,  specifications,  and  de- 
tails are  always  the  property  of  the  architect, 
Just  as  tools  of  the  carpenter  are  his  property. 
The  account  is  Just,  due,  and  unpaid,  etc.  The 
preparation  of  these  plans,  specifications,  and 
details  was  reasonably  worth  what  defendant 
contracted  to  pay  me.  This  building,  in  my 
opinion,  coulif  have  been  constructed  at  the 
cost  at  which  I  estimated  It,  to  wit,  between 
four  and  five  thousand  dollars.  Defendant 
called  at  my  office  several  tin;ies  while  these 
plans  were  being  prepared,  and  I  explained 
them  to  him  in  detail,  and  corrected  them 
several  times,  until  they  conformed  to  his 
ideas.  When  completed,  they  were  turned 
over  to  him,  and  were  by  him  submitted  for 
bids  upon  them."  Defendant  testified:  "I 
told  plaintiff  I  intended  putting  up  a  store- 
house building  on  Plant  avenue,  if  I  could 
arrange  for  a  site;  and  he  thereupon  stated 
that  he  had  some  plans  that  he  had  made 
for  a  building  in  Brunswick,  which  he  would 
like  to  show  me.  He  did  show  me  some 
rough  sketches  at  his  office  one  day.  These 
plans,  specifications,  and  details  put  in  evi- 
dence by  plaintiff,  I  think,  were  afterwards 
prepared  by  him,  and  shown  to  me.  He  ad- 
vised me  to  advertise  for  bids  under  them, 
but  this  I  never  did.  I  have  never  employed 
him  to  draw  any  plans  or  specifications  for 
me,  nor  have  those  plans  and  specifications 
ever  been  in  my  possession.  Miles  &  Bratt 
submitted  written  bids  under  these  plans. 
I  threw  them  away,  and  do  not  know  where 
they  are.  Miles  &  Bratt  and  Rowboth'am  & 
Murphey  submitted  bids  to  me;  and  my 
recollection  is  that  the  bid  of  Rowbotham  & 
Murphey  was  $7,800,  and  that  of  Miles  & 
Bratt  about  $9,000.  Plaintiff  was  never  at 
my  house.  He  did  this  work,  not  under  em- 
ployment by  me,  but  voluntarily.  It  is  true, 
I  am  not  in  the  habit  of  having  work  of  this 
kind  and  magnitude  done  voluntarily,  but 
this  was  done  in  that  way."  Murphey  testi- 
fied: "I  was  in  partnership  with  Rowboth- 
am. We  were  contractors  and  builders. 
We  submitted  to  defendant  a  bid  under 
these  plans  and  specifications;  and,  while  I 
am  not  positive,  my  recollection  Is  that 
our  bid  was  about  $7,800,— not  less  than  $7,- 
000,— which  was  as  low  as  we  could  reason- 
ably do  It  for.  I  do  not  recollect  who  sub- 
mitted the  plans  and  specifications  to  us, 


but  I  know  that  when  our  bid  was  made 
It  was  submitted  to  defendant.  We  were 
agents  of  certain  manufacturing  companies, 
and  were  in  position  to  do  the  work  lower 
than  any  one  else."  The  motion  for  new 
trial  alleges  that  the  verdict  is  contrary  to 
law  and  evidence;  that  the  court  erred  in 
admitting  the  testimony  as  to  the  amount 
and  contents  of  the  bids,  over  objection  that 
they  were  shown  to  be  in  writing,  and  the 
foundation  for  introducing  secondary  evi- 
dence had  not  been  properly  laid;  and  that 
the  court  erred  in  charging  the  Jury  as  fol- 
lows: "If  you  find,  as  a  matter  of  fact, 
that  there  was  a  contract  or  understanding 
or  agreement  between  these  parties  by 
which  the  plaintiff,  George  Feltham,  was  to 
make  plans  and  specifications  for  a  building 
to  be  erected  in  the  city  of  Waycross  for 
the  defendant,  J.  S.  Sharp,  to  cost  about  four 
thousand  dollars,  and  that  he  was  to  be  paid 
three  and  one-half  per  cent  upon  the  esti- 
mated cost  of  the  same,  and  you  shall  find 
in  that  connection  that  the  plans  and  speci- 
fications, as  made  by  the  plaintiff,  for  the 
building  thus  to  be  erected,  when  submitted 
to  competent  contractors  for  bids  upon  the 
erection  of  the  building,  disclosed  the  fact 
that  the  building,  in  accordance  with  the 
plans  and  specifications  so  made  by  the 
plaintiff,  could  not  be  erected  for  the  sum  as 
understood  and  agreed  upon  (about  four 
thousand  dollars),  but  the  cost  of  the  erec- 
tion of  such  building  in  accordance  with  the 
plans  and  specifications  as  made  would 
largely  exceed  that,-~would  cost  the  sum 
of  seven  or  nine  thousand  dollars,— the  court 
cl^arges  you  that  In  that  efvent  without  any 
further  understanding  or  agreement  made 
and  entered  into  between  the  parties,  by 
which  the  defendant  in  any  event  was  to 
pay  for  the  plans,  he  would  not  be  liable  to 
the  plaintiff  for  the  three  and  one-half  per 
cent,  or  any  other  sum,  and  would  not  be 
called  upon  to  take  and  accept  the  plans  ad 
thus  prepared,  and  to  pay  for  them."  Also, 
that  the  court  fftiled  to  charge  the  Jury  as  to 
the  weight  of  evidence  In  civil  cases. 

Toomer  &  Reynolds,  for  plaintiff  in  error. 
L.  A.  Wilson,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent  and 
not  presiding. 


(99  Gku  258) 

KAISBR  et  aL  v.  UNITED  STATES  NAT. 

BANK  et  aL 
(Supreme  Court  of  Georgia.    July  20,   1896.) 

NbOOTIABLB    IN8TBUMBNTB~*B0NA  FiDB   P0BOHA8- 
BRS— NOTIOB— Ple'dOE. 

1.  Where  a  promissory  uote  executed  solely 
for  the  accommodation  of  a  bank,  and  intended 
by  the  makers  to  be  used  for  its  benefit  only, 
was  made  payable  to  the  order  of  its  cashier, 
and  indorsed  m  blank,  the  mere  fact  that  the 
president  of  that  bank  negotiated  the  note,  for 
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hi8  own  personal  benefit,  to  a  third  person,  who* 
knew  he  was  audi  president,  would  not  of  itself 
be  notice  to  that  person  that  this  action  of  the 
president  was  unanthorized  or  improper;  nor 
would  this  fact  be  sufficient,  without  more,  to 
put  the  third  person  upon  inquiry  as  to  the 
if^gality  or  conectneaiB  of  the  president's  eon- 
duct  in  the  pctmises. 

2.  A  creditor  of  the  president,  who  in  good 
faith  received  the  note  nrom  him  before  its  ma- 
turity, and  without  notice  of  the  equities  ezist- 
ing  between  the  makers  and  the  pajree,  was  a 
bona  fide  holder  for  value,  In  the  due  course  of 
business,  although  the  creditor  took  the  note 
as  collateral  security  for  an  existing  debt  of  the 
president,  and  f6r  this  purpose  and  upon  this 
eonsid^ation  only.  Olebrook,  Gollat.  Sea  I 
18,  1  Morse.  Banks,  9  600,  and  authorities  cited 
in  both;   Gibson^  t.  Conner,  8  Kelly,  47. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Glynn  oounly; 
7.  Im  Sweat,  Judge. 

Action  by  the  United  States  National  Bank 
against  A.  Kaiser  &  Bro.  and  another.  From 
a  Judgment  for  plaintiff,  defendants  Kaiser 
&  Bro.  bring  error.    Affirmed. 

The  following  is  tiie  official  report: 
The  United  States  National  Bank  sued  A.. 
Kaiser  &  Bro.,  as  makers,  and  the  Brunswick 
State  Bank,  as  indorser,  upon  a  promissory 
note  far.  $2,600,  dated  May  8,  1883,  due  80 
days  after  date,  iNiyable  to  the  order  of  F.  B. 
Cunningham,  cashier,  and  indorsed:  "Bruns- 
wick State  Bank,  Brunswick,  Ga.  F.  B.  Cun- 
ningham, Cashier.*'  The  suit  was  defended 
biy  the  makers.  The  Jury,  under  the  court's 
Instruction,  found  for  the  plaintiff,  and  de- 
fendants' motion  for  a  new  trial  was  o^er^ 
ruled.  It  appears  from  the  evidence  that  de- 
fendants were  accommodation  makers,  and 
received  no  consideration  for  the  note.'  On 
May  17,  1893,  th^  were  requested  by  F.  SS. 
Cunningham,  who  was  the  cashier  of  the 
Brunswick  State  Bank,  to  lend  that  bank 
their  credit  to  the  amount  of  the  note,  for  the 
purpose  of  having  it  discounted  in  New  York, 
and  putting  said  bank  In  funds  in  that  dty. 
At  Cunningham's  request,  the  note  was  dated 
back  to  the  time  appearing  on  its  face.  On 
May  18th  it  was  Indorsed,  as  before  stated, 
by  Cunningham,  who  forwarded  It  on  the 
same  day,  or  soon  after,  to  Lloyd,  the  presi- 
dent of  the  Brunswick  State  Bank,  who  was 
in  New  York,  with  a  letter  of  instructions  as 
to  the  purpose  for  which  it  was  sent.  The 
indorsement  upon  it  was  made  for  the  pur- 
pose of  raising  funds  In  New  York  for  the 
Brunswick  State  Bank.  On  May  2&th  it  was 
received  by  the  plaintiff,  from  Lloyd,  as  col- 
lateral security  for  an  indebtedness  already 
existing  from  the  firm  of  Lloyd  &  Adams  to 
the  plaintiff.  Plaintiff  knew  that  Lloyd  was 
president  of  the  indorser  bank,  and  received 
^e  note  without  parting  with  any  new  con- 
sideration, and  solely  as  collateral  security 
for  the  notes  which  it  had  previously  dis- 
counted for  Lloyd  &  Adams,  and  which  are 
yet  due  to  plaintiff.    It  had  no  account  with 


the  indorser  bank.  That  bank  failed  and  was 
insolvent  on  May  24, 1883,  when  it  closed  its 
doors,  in  addition  to  the  general  assign- 
ment of  error  In  directing  the  verdict,  the  mo« 
tion  for  new  trial  alleges  that  the  court  err- 
ed in  refusing  to  allow  the  cashier  of  the  in- 
dorser bank  to  answer  the  questions:  ''When 
that  note  left  here,  and  reached  New  Yock 
state,  whose  property  was  it?  What  is  the 
custom  of  a  bank  receiving  paper  from  an 
indorsee,  with  regard  to  whether  ov  not  the 
Indorsee  shall  Indorse  that  paper?  What  is 
their  custom  as  to  requiring  Indorsements 
from  the  indorsee?" 

W.  G.  Brantley  and  Symmes  &  Qennett, 
for  plaintiffs  in  error.  Atkinson  &  Dunwoody 
and  Goodyear  &  Kay,  for  defendant  in  error. 

PUR  CURIAM.   Judgment  affirmed. 

Atkinson,  J.,  providentially  absent,  and 
not  presiding. 
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(Supreme  Court  of  Georgia.     July  20,   1890.) 

IN8UBAN0B— DBrSOTS  IN  POLICT— W1.IVBB. 

1.  Where  a  policy  of  life  insurance,  which 
was  duly  delivered  to  an  applicant,  differed  in 
any  material  respect  from  the  kind  of  policy  for 
which  he  bad  contracted,  it  was  his  duty,  if  he 
did  not  desire  to  retain  and  ac^t  the  policy 
received  by  him,  to  return,  or  offer  to  return, 
the  same,  within  a  reasonable  time,  to  the 
company,  or  an  agent  thereof  authorized  to  r&- 
eeiye  it;  and,  upon  falling  to  do  either,  the  ap- 
plicant oould  not  ayoid  paying  a  promissory  note 
whidi  he  liad  given  for  the  first  premium  due 
upon  the  policy. 

2.  If  such  applicant,  without  returning,  or  of- 
fering to  return,  the  policy,  as  above  stated,  de« 
livered  it  to  one  who  was  not  an  agent  of  the 
company,  nor  In  any  way  connected  with  its 
affairs,  and  after  the  lapse  of  some  months  an 
agent  of  the  company  casually  found  it  among 
the  papers  of  the  person  last  referred  to,  who 
had  died,  he  being  the  agent's  father,  the  plain- 
tiff was  not  discharged  from  liability  upon  the 
note  in  question. 

3.  Under  the  evidence  in  the  present  case,  the 
verdict  for  the  plaintiff  was  right,  and,  irre- 
spective of  the  assignments  of  error  made  in 
the  motion  for  a  new  trial,  ought  not  to  have 
been  set  aside. 

(Syllabus  by  the  Court) 

Error  ftom  superior  court.  Ware  county;  J. 
L.  Sweat,  Judge. 

Action  by  W.  W.  Brown  against  J.  W.  Leigh 
on  a  premium  note.  From  a  judgment  for 
plaintiff,  defendant  brings  error.    Affirmed. 

Hitch  ^  &  Meyers,  for  piamtiir  in  error. 
Toomer  &  Reynolds  and  W.  M.  Toomer,  for 
defendant  in  error. 

PBR  CURIAM.   Judgment  afflbrmed. 

ATKINSON,  J^  providentially  absent,  and 
not  presiding. 
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SAVANNAH,  F.  &  W.  RY.  CO.  t. 
WAINWRIGHT. 

(Supreme  Court  of  Georgia.     July  20,  1896.) 

AoTioK  FOR  Personal  Injtobibs— Phtsioal   Ex- 

AMlNATlOSf— DiSOBBTION  Of  COUBT— EviDBSOB 

— ^Insthuctions—Husband  and  Wivb. 

1.  This  coiut  will  not  reverse  the  action  of  a 
trial  judge  in  refuaing,  pending  the  trial  of  a 
Buit  for  personal  injuries,  to  order  a  medical 
examination  of  the  plaintiff,  when  it  appears 
that  no  request  for  such  an  examination  was 
made  of  the  plaintiff  before  the  trial  began,  and 
no  request  to  this  effect  was  made  of  the  court 
until  after  the  plaintiff's  evidence  had  been 
dosed,  and  it  was  then  impracticable,  without 
too  long  a  suspension  of  the  trial,  to  obtain  a 
satisfactory  and  competent  physician,  by  whom 
an  impartial  examination  could  be  then  made. 
While  the  power  to  order  such  an  examination 

•  eixsts,  it  is  in  each  case  to  be  exercised,  or  not, 
according  to  the  sound  discretion  of  the  presid- 
ing judge.  Railroad  Co.  ▼.  Childress,  9  S.  B. 
e02,  82  Ga.  719,  722. 

2.  Even  where  it  would  be  proper  for  the 
judge  to  call  the  attention  of  the  jury  to  the 
failure  of  a  party  to  produce  evidence  of  a  more 
certain  and  satisfactory  character  than  that 
which  had  been  introduced  by  him  upon  an  im- 
portant and  controlling  issue,  a  request  so  to 
do  should  be  refused  when  it  also  embraces  an 
instruction  authorizing  the  jury  to  consider  ad- 
versely to  such  party  his  conduct  in  a  matter 
arising  during  the  trial,  the  propriety  of  which 
had  properly  been  sustained  oy  a  ruling  of  the 
court 

8.  While  a  husband  is  not  competent  to  tes- 
tify as  to  oral  complaints  made  to  him  by  his 
wife  concerning  her  ''iMiins  and  hurts"  resulting 
from  a  physical  injury  (Railroad  Co.  v.  Walker, 
21  S.  E.  48,  93  Ga.  462,  4ffq,  he  may  testify  as 
to  the  physical  condition  of  any  of  her  mem- 
bers of  which  he  had  actual  knowledge;  and,  if 
such  condition  manifestly  caused  suffering,  he 
may  so  state. 

4.  There  was  no  merit  in  the  grounds  of  the 
motion  for  a  new  trial  relating  to  newly-dis- 
covered evidence.  The  verdict  was  warranted, 
and  there  was  no  error  In  denying  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Charlton  oounty; 
J.  Ij.  Sweat,  Judge.' 

Action  by  Alice  Walnwright  against  the  Sa- 
vannah, Florida  &  Western  Railway  Company. 
From  a  judgment  for  plaintiff^  defendant 
brings  error.    Aflarmed. 

The  following  is  the  official  report: 
Mrs.  Alice  Walnwright  sued  the  railway 
company  for  damages  which  she  claimed  re- 
sulted to  her  from  injuries  she  sustained  by 
a  fall  from  the  company's  passenger  coaeh,  on 
which  she  had  been  a  passenger.  The  negli- 
gence charged  against  the  company  was  in  not 
stopping  the  train  a  sufficient  time  to  allow 
her  reasonable  opiportunity  for  leaving  the 
same.  According  to  her  testimony,  which  was 
corroborated  in  some  measure  by  that  of  a 
witness  who  claimed  to  have  been  present,  the 
ti'ain  did  not  stop  longer  than  three  seconds. 
She  was  upon  the  steps,  and  about  to  get  off, 
when  the  train  began  to  move,  whereupon  she 
turned,  and  endeavored  to  reascend  the  steps 
to  the  platform  of  the  coach,  and  while  so  do- 
ing fell  to  the  ground.  It  was  at  the  regular 
stopping  place  of  the  train  at  Folkston,  in 
Charlton  county.    According  to  the  testimony 


of  the  engineer  of  the  train.  It  was  stopped 
for  a  minute  or  more,  during  which  time  he 
went  out  and  oiled  the  engine  at  the  side.  The 
plaintiff  further  testified  that  she  was  braised 
on  her  knee,  side,  shoulder,  and  right  arm«  but 
was  not  confined  to  bed  on  account  of  the 
injuries  until  three  days  after  they  happened. 
She  was  then  confined  to  bed  for  several 
weeks,  has  not  been  well  since.  Is  getting 
worse  all  the  time,  has  no  nse  of  her  right  arm, 
and  is  ntiable  to  perform  her  regular  house- 
hold work,  which  she  did  before.  The  trial 
was  about  fourteen  months  after  the  fall,  which 
was  in  the  latter  part  of  August,  1804.  For 
three  years,  up  to  March,  1894,  she  had  suf- 
fered and  been  treated  for  ovarian  troubles, 
the  pain  and  sickness  being  in  her  left  side. 
From  that  date  up  to  the  time  of  the  fall  she 
thought  she  was  in  perfectly  sound  bealth; 
had  not  taken  a  dose  of  medicine  for  three 
months.  The  principal  pain  which  she  has 
suffered  on  account  of  the  fall  has  been  in  her 
right  side.  She  has  had  nine  children,  the 
last  one  of  whom  was  bom  in  October,  1891, 
nearly  three  years  before  the  injury  com- 
plained of.  She  was  32  years  of  age.  The 
motion  for  new  trial  alleges  that  the  verdict 
is  contrary  to  law  and  evidence,  and  is  ex- 
cessive. It  sets  forth  the  followhig  special 
grounds:  In  the  examination  of  plaintiff's  hus- 
band as  a  witness,  her  counsel  asked  him  the 
question,  "She  has  been  suffering  from  what?" 
Defendant  objected  that  the  answer  would  be 
secondary  evidence,  and  hearsay.  The  objec- 
tion was  overruled,  and  the  witness  answered: 
*1  don't  know  the  cause  of  it,  but  she  baa 
suffered  a  great  deal  from  her  hip.  I  saw  its 
swollen  condition,  and  frequently  rubbed  and 
bathed  It  for  her."  Upon  cross-examinatioo 
of  the  same  witness,  defendant's  counsel  asked 
him  to  describe  the  instruments  used  by  the 
physician  treating  the  plaintiff  when  shQ  waa 
sick  with  womb  trouble,  prior  to  the  alleged 
fall  from  the  car.  This  was  ruled  out  by  the 
court,  upon  which  ruling  error  is  assigned.  In 
the  testimony  of  the  witness,  as  it  appears  in 
the  brief  of  evidence,  he  states:  "The  doctor 
also  applied  medicine  to  her  womb  with  in- 
struments, a  few  times,  during  the  three  years. 
I  don't  know  what  kind  of  instruments  they 
were." 

Further  error  is  assigned  upon  the  refusal 
of  the  court  to  appoint  physicians,  and  require 
a  medical  examination  by  them  of  plaintifrs 
person,  during  the  progress  of  the  trial  Be- 
fore evidence  was  introduced  the  witnesses 
were  sequestered,  and  defendant's  counsel  stat- 
ed that  they  desired  Dr.  Folks  to  remain  as  a 
representative  of  the  company,  as  aelendant 
might  desire  to  Introduce  him  as  a  witness, 
but  could  not  then  say.  Dr.  Folks  was  jper- 
mitted  to  remain.  Plaintiff  having  introduced 
testimony  and  rested  her  case,  defendant  in- 
troduced the  testimony  of  the  engineer  of  the 
train,  and  then  made  the  request  for  medical 
examination.  The  court  asked  what  physicians 
would  be  suggested,  and  defendant's  counsel 
replied  that  Dr.  Folks,   who  had  heard   the 
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plaintifl78  eyldence»  would  be  a  suitable  phy- 
sldan  to  be  appointed,  with  some  other  phy- 
sidan  to  be  selected  by  plaintiff's  counsel. 
Counsel  for  plaintiff  objected  to  the  proposed 
examination  at  that  time,  and  foiled  to  sug- 
gest the  name  of  any  physician.  Defendant's 
counsel  stated  that  the  only  other  physician 
anywhere  in  the  Ticinlty  was  Dr.  Wright, 
Plaintiff's  counsel  would  not  consent  to  an  ex- 
amination made  by  Dr.  Wright,  who  was,  for 
certain  reasons,  objectionable  to  his  client 
Thereupon  the  court  declined  to  require  plahi- 
tiff  to  submit  to  fi  medical  examination,  not 
being  satisfled  that  an  Impartial  examination 
could  then  be  made,  and  because  the  request 
was  made  late  in  the  aftanoon  in  the  progress 
of  the  trial,  when,  under  the  existing  chxmm- 
stances,  there  were  no  couTenlences  or  proper 
place  for  the  examination  to  be  had,  and  be- 
cause a  suspension  of  the  trial  and  adjourn- 
ment of  the  Court  would  be  necessary  for  the 
purpose. 

The  refusal  of  the  court  to  glre  the  follow- 
ing in  charge  to  the  juiy  Is  assigned  as  error: 
**1  charge  you  that  you  should,  in  determin- 
ing whether  the  plaintiff  was  Injured  by  a 
fall  from  the  defendant's  car,  or  the  extent  of 
such  Injuiy,  consider  the  fact  that  plaintiff  did 
not  produce  any  of  the  physicians  who  treated 
her,  as  witnesses,  and  the  fact  that  Mrs.  Wain- 
wrlcht  did  not  take  any  legal  steps  to  insure 
having  their  testimony  in  this  court  at  this 
trial,  and  determine  whether  it  was  an  attempt 
to  prevent  the  truth,  or  to  conceal  any  facts. 
You  should  also  consider  the  tSLCt  that  plaintiff, 
Mrs.  Wainwright,  objected  to  submitting  to 
any  persgoal  examination  by  a  physician  or 
physicians  to  be  appointed  by  the  court,  who 
would  repcNTt  the  result  of  such  examination 
to  the  court"  It  appears  from  plaintiff's  tes- 
timony that  the  physician  who  treated  her  for 
the  injury  sustained  by  the  fall  was  Dr.  Park- 
er, of  Nichols,  Coffee  county;  his  treatment 
extending  from  a  time  shortly  after  the  lAjtuy 
to  January,  1895.  In  August  or  September, 
1885,  Dr.  Walker,  of  Waycroes,  was  called, 
and  treated  her  for  the  same  trouble  for  which 
Dr.  Parker  had  treated  her.  No  other  phy- 
sician, except  these  two,  had  treated  her  for 
the  injuries.  The  last  time  she  saw  Dr.  Park- 
er was  about  two  weeks  before  the  trial,  when 
he  promised  her  to  come  to  court,  but  he  was 
not  present. 

It  is  further  alleged  as  a  ground  for  new  tri- 
al that  defendant  has  since  discovered  new 
evidence,  as  shown  by  the  affidavit  of  Dr. 
Folks,  who  was  present  at  the  trial,  and  who 
swears  that  since  the  rendition  of  the  verdict 
he  had  a  conversation  with  Dr.  Walker,  who 
informed  him  that  he  had  made  three  visits 
to  plaintiff  during  1885;  that  he  had  at  that 
time  made  an  examination  of  her  womb,  and 
found  that  she  was  suffering  from  laceration 
of  the  womb,  due  to  childbirth;'  that  this  lac- 
eration was  not  due  to  any  injury  received 
from  a  railway,  or  flrom  a  fall;  that  he  (Dr. 
Walker)  told  her  that  a  surgical  operation 
I  tlie  only  thing  that  would  relieve  her,  and 


common  treatment  would  do  no  good;  that 
plaintiff  told  him  she  knew  the  laceration  did 
exist  but  contended  that  it  had  been  worse 
since  the  railway  injury.  Deponent  requested 
Dr.  Walker  to  make  a  certificate  or  affidavit 
to  these  facts,  which  Dr.  Walker  refused  to 
do,  assigning  as  a  reason  that  plaintiff  was 
his  patient  and  he  did  not  feel  at  liberty  to 
voluntarily  give  any  testimony  or  an  affidavit 
to  be  used  in  the  trial  of  the  case,  because  of 
the  relationship  which  existed  between  them, 
as  physician  and  patient  Also,  the  evidence 
shown  in  the  affidavit  of  W.  B.  Stephens,  who 
swears  that  a  month  after  the  verdict  was 
rendered  he  saw  Dr.  Parker,  who,  upon  being 
informed  that  deponent  was  from  the  office  of 
defendant's  counsel,  and  being  Inquired  of 
conoeming  what  he  knew  of  plaintiff's  in- 
juries, etc.,  told  deponent  that  he  had  treated 
Alice  Walnwright  prior  to  her  alleged  fiiU 
from  the  railway  car,  for  ovarian  troublet 
and  that  she  suffered  from  falling  of  the 
womb;  that  an  Inside  membrane  of  the  womb 
had  he&i  ruptured,  and  that  this  rupture 
would  cause  an  enlargement  and  result  in  a 
falling,  of  the  womb;  that  a  short  time  be- 
fore she  went  on  the  alleged  trip  to  Jackson- 
ville, he  had  stopped  treating  her;  that  she 
seemed  to  be  in  pretty  good  health,  and  was 
as  well  as  she  could  expect  to  be,  but  that  she 
would  never  be  perfectly  cured  of  the  womb 
trouble  from  which  she  was  suffering;  that 
three  days  after  her  alleged  fall  he  was  call- 
ed to  treat  her,  and  found  her  suffering  from 
peritonitis,  which,  in  his  opinion,  might  have 
been  caused  by  a  severe  fall,  or  might  have 
been  caused  by  the  womb  trouble  prior  to 
the  alleged  trip  to  Florida  and  her  alleged 
fall,  but  that  a  severe  fall  would  have  to 
produce  or  result  in  an  abdominal  bruise,  In 
order  to  produce  peritonitis,  and  the  only 
bruise  he  found  upon  her  was  a  bruise  upon 
her  thigh,  and  that  was  not  a  very  large 
bruise;  that  he  made  no  examination  of  her 
womb  subsequent  to  her  alleged  fall,  and  does 
not  know  whether  at  the  time  that  he  treat- 
ed her,  subsequent  to  the  alleged  fall,  she 
suffered  from  ovarian  or  womb  trouble,  but 
his  diagnosis  was  that  her  trouble  was  peri- 
tonitis, and  that  that  was  what  he  treated 
her  for.  In  connection , with  these  affidavits 
there  were  others,  by  defendant's  counsel  and 
superintendents,  as  to  their  ignorance  of  the 
newly-discovered  evidence,  and  their  dili- 
gence before  the  trial.  There  was  a  counter 
showing  on  plaintiff's  behalf  tending  to  es- 
tablish the  fBLCt  that  counsel  for  the  defend- 
ant were  in  possession  of  sufficient  informa- 
tion before  the  trial  to  have  led  to  a  knowl- 
edge of  the  facts  shown  in  the  affidavits  con- 
taming  the  newly-discovered  evidence.  Plain- 
tiff also  produced  the  affidavit  of  Dr.  Parker 
In  rebuttal,  via.:  From  1801  up  to  within  two 
or  three  months  of  the  alleged  fall  from  the 
train,  he  treated  plaintiff  for  ovarian  troubles, 
which  was  the  only  disease  with  which  she 
was  affiicted  prior  to  the  fall.  He  was  called 
by  her  the  day  after  the  fSall,  and  found,  dur* 
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in^  his  snbsequent  treatment  oi  her,  that 
within 'three  days  after  the  fall  she  developed 
a  severe  case  of  perltoaltls*  which  she  did  not 
have  prior  to  the  falL  She  was  severely 
t^ruised,  also,  as  he  found  upon  examination 
the  morning  after  the  falL  The  conversation 
he  had  with  W.  B.  Stephens  is  the  only  con- 
vocation he  ever  had  with  any  of  the  repre- 
sentatives of  the  defendant.  Deponent  never 
refused  to  give  information  concerning  plain- 
tiTs  condition,  and  has  always  been  ready 
to  give  information  to  any  one,  in  court  or 
elsewhere,  a^  to  her  condition,  at  any  time 
within  his  knowledge.  He  would  have  attend- 
ed the  trial,  had  it  not  been  impossible  on  ac^ 
count  of  the  critical  condition  of  his  patients 
at  that  time.  The  statements  contained  in 
this  afEUlavit  are  the  only  and  correct  ones 
made  by  him  to  Stephens  or  any  one  else,  and 
truly  represent  plaintilTs  condition  at  the  times 
mentioned.  ThUa  affidavit  contains  all  deponent 
knows  of  her  condition,  either  before  or  after 
the  fall.  He  would  have  answered  interrog- 
ajtories  of  defendant  willingly  concerning  this 
matter,  if  they  had  been  propounded  to  him. 

Erwin,  Du  BJgnon  &  Ghisholm,  for  plaintifT 
In  error.  W.  M.  Toomer,  for  defendant  in  er- 
ror. 

PBB  CURIAM.   Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(99  Oft.  264) 

DENTON  V. 


BUTLER  et  al. 


(Supreme  Court  of  Georgia.     July  20,   1896.) 

SUBETIBS— DlSCHARGB  BT   USUET^BUBDBN  OF 

PaooF. 

1.  A  surety  upon  a  promissory  note  secretly 
tainted  with  usury*  of  which  fact  he  had  no 
knowledge,  is  discharged  from  liability  if  it 
contained  a  waiver  of  homestead.  This  is  so 
because  the  usury  made  the  waiver  void,  and 
thus  rendered  the  sure^'s  risk  greater  than  it 
would  otherwise  have  been.  Lewis  v.  Brown, 
89  Ga.  115,  14  S.  B.  881;  Harrington  v.  Find- 
ley,  89  Ga.  385,  15  S.  E.  483;  Howard  v.  John- 
son, 91  Ga.  319,  18  S.  E.  132. 

2.  In  an  action  on  such  a  note,  it  is  incum* 
bent  upon  the  plaintiff^  in  order  to  hold  the  sure- 
ty liable,  to  prove  affirmatively  that  he  signed 
the  note  with  knowledge  of  the  usury. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  .Ware  county;  J. 
L.  Sweat,  Judge. 

Action  by  Butler  &  Stevens  against  W.  M. 
Denton  and  others.  From  a  judgment  for 
plaintiffs,  defendant  Denton  brings  error.  Re- 
versed. 

The  following  Is  the  official  report: 
A  promissory  note  for  $1,000,  dated  Novem- 
ber 17, 1893,  and  due  at  30  days,  containing  a 
waiver  of  homestead,  etc.,  was  executed  by 
Spence  h  Co.  to  the  South  Georgia  Bank  of 
WaycrosB,  and  was  indorsed  by  W.  M.  Den- 
ton. After  it  fell  due,  it  was  assigned  by  the 
bank  to  the  plaintiffs,  without  recourse.  Suit 
upon  It  waa  defended   by  Denton,  on  the 


ground  that  he  was  a  surety,  and  was  dis- 
charged by  usury  having  been  taken  by  the 
bank.  The  court  directed  a  verdict  for  the 
plaintiffJBfe  and  overruled  Denton's  motion  for 
a  new  triaL  The  member  of  the  firm  of 
Spence  &  Co.  who  signed  the  note  testified: 
"The  indorsement  was  an  accommodation  in- 
dorsement. The  makers  discounted  the  note» 
and  paid  10  per  cent  discount  No  one  was 
present  at  the  time,  except  the  cashier  and 
myself.  Denton  was  not  present*  and  I  am 
not  positive  that  he  knew  I  was  paying  10 
per  cent  to  discount  it  I  prepared  the  note, 
took  it  to  Denton,  and  had 'him  to  indorse  it 
as  an  accommodation  indorser,  and  did  not  tell 
him  what  discount  I  proposed  tp  allow  the 
bank.  I  do  not  know  whether  or  not  he  had 
notice  of  the  fact  that  we  were  paying  10  per 
cent  I  believe  he  knew  we  were  doing  busi- 
ness with  the  bank.  I  do  not  know  that  he 
knew  what  the  bank's  rates  were.  I  don't 
think  I  ever  heard  him  say.  I  can't  remember 
ever  to  have  discussed  with  him  our  arrange- 
ments about  raising  money  at  the  bank.  I 
am  not  prepared  to  swear  that  he  did  not 
know  that  we  were  going  to  discount  It  and 
pay  10  per  cent  interest" 

Jjeon  A.  Wilson,  for  plaintiff  In  error.  John 
C.  McDonald,  for  defendants  in  error. 

PER  CURIABi.    Judgment  reversed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(99  Ga.  2&3) 
GOLDSMITH  v.  STATE. 
(Supreme  Court  of  Georgia.     July  20,  1896.) 
Cabbting  Conobalsd  Wbapoks. 

1.  One  who  transports  a  pistol  from  a  shop 
where  it  had  been  repaired,  although  he  does  so 
at  the  request  of  the  owner,  and  for  the  sole 
purpose  of  delivering  it  to  the  latter,  is  guilty 
of  the  offense  of  carrying  a  concealed  weapon 
if,  in  the  act  of  transportmg  the  pistol,  he  car- 
ries it  concealed  upon  his  person.  Pen.  Code, 
{  341,  and  cases  dted. 

2.  None  of  the  grounds  of  the  motion  for  a 
new  trial  were  meritorious,  and  the  conviction 
of  the  accused  was  manifestly  right 

(Syllabus  by  the  Court) 

Error  from  criminal  court  of  Atlanta;  J. 
D.  Berry,  Judge. 

Henry  Goldsmith  was  convicted  of  carrying 
a  concealed  weapon,  and  brings  error.  Af- 
firmed. 

The  following  is  the  official  report: 
Goldsmith  was  tried  in  the  criminal  court 
of  Atlanta  upon  an  accusation  charging  him 
with  carrying  a  weapon  concealed.  His  mo- 
tion for  new  trial  was  overruled,  and  he  ex- 
cepted. The  motion  was  upon  the  general 
grounds  that  the  verdict  was  contrary  to  law, 
evidence,  etc  Further,  because  the  court 
erred  in  refusing  to  charge  the  following  writ- 
ten  request:  "If  you  believe  from  the  evi- 
dence in  this  case  that  the  pistol  in  question 
was  the  property  of  another,  and  had  by  the 
owner  been  placed  in  the  shop  for  repairs*. 
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and  tliat  tbe  owner  requested  defendant  to 
call  at  Bald  shop  for  the  pistol  and  return  it 
to  lilxn,  and  tluit  defendant,  in  obedience  to 
this  request,  called  for  and  obtained  the  pis- 
tol for  the  purpose  of  transporting  it  to  the 
owner,  who  resided  in  an  adjoining  county, 
and  that  he,  in  good  faith,  was  carrying  same, 
not  for  the  purpose  of  offense  or  defense,  but 
for  the  sole  purpose  of  dellyering  it  to  the 
owner,  the  defendant  would  not  be  guilty,  al- 
though you  might  believe  from  the  evidence 
that  he  had  it  concealed  about  his  person, 
and  not  fully  exposed  to  view."  Because  the 
court  erred  in  not  postponing  the  case,  on 
motion  of  counsel,  so  as  to  allow  the  defend- 
ant time  to  get  the  benefit  of  Aaron  Black- 
well's  testimony,  who  had  been  subpoenaed, 
and  who  promised  to  come,  and,  if  present, 
would  testify  that  the  pistol  was  his  prop- 
erty, and  not  the  property  of  defendant, 
Henry  Goldsmith,  and  that  he,  Aaron  Black- 
well,  had  left  the  pistol  at  a  repair  shop  on 
Broad  street,  Atlanta,  to  hare  It  repaired, 
and  had  sent  Henry  Goldsmith  after  it  the 
morning  of  his  arrest.  Because  the  court 
erred  in  ruling  that  the  testimony  of  Aaron, 
if  he  were  present,  would  be  incompetent, 
and  would  be  ruled  out  by  the  court,  and 
that  the  case  must  proceed  without  the  wit- 
ness Blackwell.  Because  the  court  erred  In 
permitting  Barnes  to  be  reintroduced,  and  to 
testify  that,  the  day  before,  he  saw  the  de- 
fendant as  he  was  coming  out  of  Wheeler's 
bar,  and  that  he  had  a  pistol  in  his  hip 
pocket,  when  witness  had  on  first  examina- 
tion testified  to  the  same,  and  it  had  been 
ruled  out  by  the  court  on  motion  of  counsel. 
(It  was  not  stated  in  this  ground  what  ob- 
jection was  made  to  this  testimony  when  of- 
fered.) Because  the  court  erred  in  ruling  out 
that  portion  of  the  testimony  of  the  police- 
man Shepard  which  showed  that  the  defend- 
ant stated  after  the  arrest  at  the  station 
house  that  the  pistol  was  not  his,  but  be- 
longed to  another  man,  in  Dekalb  county, 
and  that  the  man  had  sent  him  to  get  it,  and 
he  was  carrying  it  home  to  him.  The  testi- 
mony of  Shepard  on  this  point,  as  it  appears 
In  the  brief  of  evidence,  was  that  defendant 
had  told  him  when  arrested  that  the  pistol 
belonged  to  another  party,  and  that  he  had 
only  got  it  at  the  gunsmith's  to  carry  to  the 
owner  at  Decatur.  Shepard  was  the  police 
ofilcer  who  arrested  defendant  Because  the 
court  erred  in  charging  the  Jury  that  if  they 
believed  the  defendant  was  carrying  the  pis- 
tol from  a  repair  shop  to  deliver  to  another, 
and  carried  it  concealed,  then  he  would  be 
guilty  of  carrying  concealed  weapons,  and 
**you  would  find  the  defendant  guilty." 

B.  A.  Angler,  M.  Macks,  and  A.  0.  Perry, 
for  plaintiff  in  error.  J.  F.  O'Neill,  for  the 
State. 

PER  CUEIAM.    Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
sot  presiding. 

T.25s.B.no.l2— 40 


(99  Oa.  185) 
JACKSON  V.  DOUGHERTY  COUNTY. 
(Supreme  Court  of  Georgia.    July  20,  1890.) 

AOTIOH  BT  CODXTT— How  BrOUGBT^DbSD  OF  QlWT 
^CONBTRDCTIOK. 

1.  An  action  by  named  persons  as  commis- 
sioners of  roads  and  revenues  of  a  specified 
county  is  not  an  action  by  the  county,  and  can- 
not be  made  the  means  of  obtaining  for  such 
ooonty  any  ^relief,  l(«al  or  eqoitable,  to  which 
it  may  be  entitled.  See  Bennett  v.  Walker,  64 
Oa.  326,  Amett  v.  Board  of  Com'rs,  75  Ga.  782, 
and  other  decifiions  to  the  same  effect. 

2.  Bven  if  the  present  action  had  been  prop* 
erly  brought  in  the  name  of  the  county,  it 
would  seem  that  under  a  deed  made  in  1854 
donating  a  city  lot  to  the  justices  of  the  in- 
ferior court  thereof,  and  their  successors,  *for 

'county  purposes,  to  be  used  for  the  public  build- 
lags  of  the  said  county,  and  for  vacant  grounds 
to  surround  them,  and  for  no  other  purpose 
whatever,"  the  county  authorities  would  not, 
upon  determining  to  abandon  or  discontinue  the 
use  of  the  lot  for  the  purposes  specified  in  the 
deed,  be  entitled,  as  against  the  grantor's  estate, 
to  obtain  an  order  of  the  superior  court  au- 
thorising a  sale  of  the  property,  or  a  decree 
canceling  as  cloud  upon  the  county's  title  a 
claim  of  reversion  under  that  deed  asserted  by 
the  grantor's  representative.  Apparently,  the 
estate  or  interest  which  passed  by  the  deed  was 
simply  and  plainly  a  restricted  use. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dougherty  coun- 
ty; B.  B.  Bower,  Judge. 

Action  by  the  commissioners  of  roads  and 
revenues  of  Dougherty  county  against  John 
Jackson  to  quiet  title.  On  defendant's  death, 
Adelaide  B.  Jackson,  administratrix,  was  sub- 
stituted. From  a  decree  for  plaintilAi,  de- 
fendant brings  error.    Beversed. 

The  following  Is  the  official  report: 
On  July  10, 1854,  John  Jackson  conveyed  to 
the  Justices  of  the  inferior  court  of  Dough- 
erty county,  and  their  successors  in  offi.ce, 
in  consideration  of  one  cent,  city  lot  26,  on 
the  comer  of  Flint  and  Washington  streets, 
in  Albany,  containing  a  quarter  of  an  acre, 
'*f or  coun^  purposes,  to  be  used  for  the  pub- 
lic buildings  of  the  said  county,  and  for  va- 
cant grounds  to  surround  them,  and  for  no 
other  purpose  whatever."  Upon  the  deed 
was  written  a  contemporaneous  note,  signed 
by  Jackson,  viz.:  **Lot  No.  26  in  the  above 
deed  named  is  donated  to  the  county  of 
Dougherty  by  me,  in  consequence  of  my  pref- 
erence of  that  locality  and  iti  immediate 
vicinity  for  the  location  of  the  public  build- 
ings of  the  county."  On  February  22,  18d3,  a 
petition  to  the  superior  court  was  brought  by 
the  commissioners  of  roads  and  revenues  of 
the  county,  praying  for  an  order  allowing 
them  to  sell  the  lot  so  conveyed,  alleging 
that  it  is  the  object  and  desire  of  the  county 
to  sell  the  lot,  and  apply  the  proceeds  of  sale 
to  the  erection  of  a  new  Jail  (the  present  Jail 
being  on  the  lot  in  question),  such  new  Jail 
to  be  on  a  lot  more  remote  from  the  public 
streets  and  depots  of  the  town,  to  wit,  on  the 
same  street  and  locality  due  west  from  the 
present  Jail,  to  which  the  oounty  has  title 
under  a  deed  of  the  same  date  as  the  one  be- 
fore mentioned,  froxp  said  Jackson,  convey- 
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ing  lots  28,  30,  32,  34,  and  36,  in  consideration 
of  $900,  all  of  which  lots  lie  on  Flint  street, 
west  of  said  lot  26,  and  Joining  thereto;  "and 
for  the  purpose  of  removing  said  dond  from 
said  lot  26  as  aforesaid,  and  to  enable  your 
petitioners  to  sell  the  same,"  they  pray  for 
process  against  Jackson.  The  petition  fur- 
ther states  that  it  is  desirable  and  necessary 
to  change  the  location  of  the  jail,  the  present 
one  being  defective  and  unsafe,  etc.  Jack- 
son filed  his  answer,  objecting  to  the  grant 
of  the  order,  and  alleging  that  petitioners 
have  no  right  to  the  same,  and  that  the  coun- 
ty accepted  said  land  under  the  deed  of  gift, 
and  has  up  to  date  used  it  for  the  purposes 
therein  specified.  The  case  having  been  sub- 
mitted to  the  Judge,  he  passed  an  order  "that 
the  plaintiff  do  have  leave  to  sell  the  lot  of 
land  set  forth  in  said  petition,  without  preju- 
dice to  the  defendant's  right  to  sue  for  dam- 
ages.*'   Jackson  excepted. 

W.  T.  Jones,  for  plaintiff  in  error.    Richard 
Hobbs,  for  defendants  in  error. 

PER  CURIAM.    Judgment  reversed. 


providentially  absent,  and 


ATKINSON,  J. 
not  presiding. 

(99  Ga.  254) 

MINTON   V.    STATE. 
(Supreme  Court  of  Georgia.     July  20,  1886.) 

WlTNBSS— O>MPBTBN0T  OF  CHILD— CrIMINAX.  LaW 
— CONFB8810N8 — InSTBUOTIONS— 

HARMLS88  Error. 

1.  Although  a  child  eight  years  old,  on  a  pre- 
Umfaiary  ezaminatioii  had  for  the  purpose  of 
testing  his  competency  as  a  witness,  stated 
that  he  did  not  know  what  an  oath  was,  yet 
where  he  also  stated  that  he  knew  what  it  was 
**to  go  up  in  the  conrthouse,  and  swear  you 
have  to  tell  the  truth,"  that  the  law  would  pun- 
ish him  if  he  told  a  story,  and  that  he  was 
bound  to  tell  the  tmth  when  sworn,  and  the 
examination^  as  a  whole,  disclosed  such  a  de- 
gree of  intelligence  and  knowledge  on  the  child's 
part  as  to  satisfy  the  Judge  of  nis  competency, 
this  conrt  will  not  reverse  a  ruling  permitting 
the  child  to  be  examined  as  a  witness  concem- 
inpr  the  facts  in  issue. 

2.  That  one  under  arrest  and  accused  of  a  crime 
voluntarily  asked  another,  "Would  it  be  better 
for  me  to  tell  the  truth?"  or  "What  had  I  bet- 
ter do?"  and  received  the  reply,  "You  had  better 
tell  the  trutl^  about  it,"  affords  no  cause  for 
excluding  from  evidence  a  confession  then  made, 
on  the  ground  that  it  was  improperly  induced 
by  another.  "The  hope  that  excludes  is  that 
which  some  other  person  excites."    Pen.  Code, 

1  1006,  citing  Bohanan  v.  State,  18  S.  E.  302, 

02  6a.  32.    And  see  Miller  v.  State,  21  S.  E. 
128,  94  Ga.  1.  11. 

3.  The  liability  of  a  witness  to  misunderstand 
the  language  of  one  making  a  confession  is  one 
of  the  reasons  for  the  rule  requiring  all  con- 
fessions to  be  scanned  with  care,  but  not  the 
only  one;  and  while  a  judge,  in  charging  a  Jury, 
should  not  use  words  which  may  impress  them 
with  the  idea  that  this  is  the  only  reason  for 
receiving  a  confession  with  caution,  his  so  doing 
will  not  of  itself  be  cause  for  a  new  trial. 

4.  There  was  sufficient  evidence  to  warrant 
the  verdict  that  no  material  error  was  commit- 
ted, and  the  record  discloses  no  valid  reason 
for  granting  a  new  trial. 

(SyUabos  by  the  CoxutA 


Error  from  superior  court,  Dodge  county; 
C.  C.  Smith,  Judge. 

Scott  Minton  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

The  following  is  the  official  report: 
Scott  Minton  and  Abe  Thomas  were  indicted 
for  the  murder  of  Flem  Lee.  Minton  was 
tried  and  found  guilty,  with  a  recommendation 
to  life  imprisonment.  His  mbtlon  for  new  trial 
was  overruled,  and  he  excepted.  The  motion 
was  upon  the  general  grounds  that  the  verdict 
was  contrary  to  law,  evidence,  etc.  Further, 
because  the  court  erred  in  admitting  the  testi- 
mony of  Flem  Lee,  introduced  by  the  state. 
To  said  testimony,  defendant  objected  that  tl^e 
witness  did  not  understand  the  nature  of  an 
oath,  and  was  incompetent  to  testify,  and  his 
testimony  should  be  excluded,  for  that  the 
witness,  upon  the  preliminary  examination  on 
the  present  trial,  said:  "I  don't  know  what 
an  oath  is.  I  don't  know  what  it  means." 
It  appears  from  the  record  that  this  witness, 
Flem  Lee,  is  the  son  of  the  deceased,  and 
was  eight  years  old  at  the  time  he  testified. 
He  seems  to  have  been  examined  quite  fully 
touching  his  competency.  Among  other 
things,  he  testified:  "If  ^I  swear  to  a  he,  I 
will  go  to  hell.  Am  bound'to  t^  the  truth 
wh^  I  am  sworn."  "I  can  read  a  little." 
"Hell  iB  a  bad  place.  They  put  you  in  the 
fire  In  hell,  and  it  will  bum  you.  God  made 
me,  and  if  I  am  a  good  man,  and  behave  my- 
self, when  I  die  I  will  go  to  heaven."  "When 
you  aay,  'Do  you  understand  an  oath?  I  don't 
know  what  you  are  talkiog  about  I  know 
what  it  is  to  go  up  in  the  courthouse,  and 
swear  you  have  to  tell  the  truth.  If  I  teU 
a  story,  I  will  go  to  helL  I  don't  know  what 
will  be  the  consequences  in  this  world.  No- 
body has  tdd  me  to  make  these  answers.  My 
mother  never  said  a  word  at  all  to  me  about 
it  She  never  told  me  to  tell  the  truth,  nor 
told  me  to  tell  a  story,  and  nobody  haa  been 
talking  to  me  about  It  The  law  will  punish 
me  if  I  tell  a  story.  Nobody  told  me  that 
That  is  the  law  of  the  Bible.  They  would 
give  me  a  libel  if  I  tell  a  story.  I  don't  know 
what  an  oath  is;  don't  know  what  it  means. 
I  don't  know,  that  if  I  were  to  tell  a  lie  on 
Scott  Minton,  and  he  was  to  be  hung,  that  I 
would  be  hung  too.  I  don't  know  anything 
about  people  going  to  the  penitentiary  for  tell- 
ing lies  in  the  courthouse,  nor  do  I  know  what 
the  punishment  is.  When  you  come  In  the 
courthouse  to  swear,  ain't  like  teUing  stories 
out  of  the  courthouse;  that  ain't  like  coming 
inside."  Error  in  admitting  the  testimony  of 
Taylor  James,  introduced  by  the  state,  over 
defendant's  objection,  as  to  alleged  confes- 
sion of  defendant,  after  the  witness  had  testi- 
fied: "He  asked  me  if  it  would  be  better  for 
him  to  tell  the  truth.  He  sent  for  me,  and  1 
told  him,  *Yes.' "  Defendant  objected  to  the 
evidence,  contendhig  that  the  state  had  hUd 
no  proper  foundation  for  the  admission  of  said 
testimony,  that  the  alleged  confession  was  not 
freely  and  voluntarily  made,  without  the 
slightest  hope  of  benefit  or  remotest  fear  of 
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iDQidiy,  and  tLat  said  answer  and  conyena- 
tion  of  witness  Induced  the  confession,  if  any 
was  made.  Before  tbe  testimony  quoted  aboTe» 
this  witness  had  testified  that  he  saw  Scott, 
and  arrested  him;  that  he  heard  him  say  he 
did  the  killing;  that  what  he  said  was  freely 
and  Toluntarlly  said;  there  were  no  threats 
made  to  make  him  say  It,  and  no  inducements 
held  oat  to  him,  nor  any  reward  offered  him. 
Just  following  the  testimony  of  this  witness 
first  above  quoted,  he  testified:     '1  did  not 

^tell  him  that  it  would  be  lighter  wi^  him. 

'Myself  and  Josh  Lee  and  H^ry  Williams 
were  along.  I  never  heard  any  of  these  par* 
ties  teU  him  H  would  be  lighter  with  him." 
Error  In  admitting  the  testimony  of  Josh  Lee, 
over  defendant's  objection,  upon  the  rebuttal 
examination  as  to  alleged  confessions  of  de- 
fendant To  this  testimony  defendant  ob- 
jected, upon  the  following  grounds:  (1)  That, 
the  testimony  being  introduced  in  rebuttal  of 
defendant's  statement,  and  going  to  the  same 
point  as  did  the  testimony  of  Henry  Johnson 
and  Taylor  James,  the  same  was  cumulative 
and  inadmissible  in  rebuttal.  (2)  Because  the 
state  did  not  lay  a  good  foundation  for  the 
admission  of  the  same,  because  the  witness 
testified:  "He  was  under  arrest  at  that  time. 
He  asked  me  what  would  be  best  for  him  to 
da  He  called  me,  and  asked  me  what  would 
be  best  for  him  to  do.  I  says,  'Scott,  it  is 
best  for  you  to  tell  the  truth.'  That  is  what 
I  told  hUn.  I  says,  'Scott,  It  looks  like  you 
might  know  something  about  it.'  He  called 
me  off  to  himself,  and  he  says,  'Lee,  they  are 
talking  around'  here;'  and  I  says,  'Scott,  if 
there  is  anything  you  need  so  far  as  eating  is 
concerned,  let  me  know.'  He  says,  'What  Is 
best  for  me  to  do? '  I  says,  'It  is  best  for  you 
to  tell  the  truth.'  After  he  commenced  talk- 
ing, several  came  up,— Taylor  James,  Henry 
Johnson,  Isaac  Johnson,  and  old  man  Tom 
Boldhig.  They  aU  heard  it"  The  defendant 
contended  that  the  above  evidence  shows  that 
said  confession  was  not  freely  and  voluntarily 
made,  but  was  Induced  by  the  promises  and 
inducements  held  out  by  the  witness  to  de- 
fendant Defendant  moved  the  court  then  and 
there  to  withdraw  from  the  consideration  of 
the  jury  the  before-given  testimony  of  Tay- 
lor James  and  Henry  Johnson  as  to  confes- 
sion at  the  same  time  or  subsequently  made, 
upon  the  ground  that  defendant  was  under  ar- 
rest, and  that  Josh  Lee  was  a  brother  of  the 
deceased,  and  was  a  prosecuting  witness,  and 
these  witnesses  had  defendant  in  charge,  and 
that  said  confessions,  if  made,  to  said  James 
and  Johnson,  were  made  under  the  Inducement 
and  advice  of  Josh  Lee,  and  were  not  volun- 
tary. Ali  and  singular  the  objections  of  de- 
fendant were  overruled.  Before  testifying  as 
quoted  above,  the  witness  Josh  Lee  had  testi- 
fied, among  other  thhigs:  "Scott  Mlnton  made 
a  statement  to  me  in  regard  to  the  shooting 
that  night  It  was  freely  and  voluntarily 
done.  I  made  no  threats  to  get  him  to  state 
it,  nor  did  I  hold  out  any  inducement  to  hhn, 
Qor  offer  him  any  reward."   This  was  on  Fri- 


day, after  the  killing,  on  Thursday  nli^t  Br- 
ror  In  charging:  "I  charge  you  that  a  confes- 
sion should  be  scanned  with  care,  for  tbe  rea- 
son that  the  memory  of  people  is  not  always 
infallible.  They  may  be  liable  to  misunder- 
stand the  language  used  in  confessing.  There- 
fore a  confession  should  be  scanned  with  care, 
and  be  looked  into  carefully."  Error  in  nqt 
charging  the  jury  specially  as  to  the  evidence 
of  the  witness  Flem  Lee,  after  he  had  testified 
as  set  forth  in  this  motion,  and  cautioning  the 
jury  as  to  the  credit  to  be  given  said  witness. 

D.  M.  Roberta  and  O.  Wooten  OrifDn,  for 
plaintiff  In  erroid  Tom  Eason,  Sol.  Qen^  and 
J.  M.  T^mn,  Atty.  Gesi.,  for  the  State. 

PER  CURIAM.    Judgment  afilrmedL 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(99  Oa.  256) 
SMITH  V.  HOLBROOK  et  at 
(Supreme  CovLrt  of  Georgia.     July  20,  1896.) 

AoBNCT—  Ratification  —  Assumpsit  — *  Gbnbbal 
Issue— Secondary  Evidbncb. 

1.  Wfiere  a  clerk  who  was  left  in  general 
charge  of  a  mercantile  establishmeDt  dnnng  the 
absence  of  the  proprietor  ordered  goods  appro- 
priate to  tbe  conduct  of  the  bosmess,  which 
were  received  and  placed  in  stock,  and  the  pro- 
prietor, upon  ascertaining  these  facts,  did  not, 
within  a  reasonable  time,  countermand  the  or- 
der and  offer  to  return  the  goods,  he  was  bound 
to  pay  for  the  same,  although  in  the  first  in- 
stance the  clerk  may  have  transcended  his  au- 
thority in  ordering:  the  goods,  it  appearing  that 
his  want  of  authority  was  unknown  to  the 
seller. 

2.  Under  the  pleading  act  of  1893.  a  mere 
plea  of  "not  indebted,"  it  being  simply  a  plea 
of  the  general  issue,  does  not,  in  law,  amount 
to  a  denial  of  averments  distinctly  and  plainly 
made  in  the  plaintiff's  petition,  and  all  such 
averments  not  otherwise  denied  are  to  be  tak- 
en as  prima  facie  true. 

8.  Accordingly,  where  the  action  was  upon  an 
open  account, .  with  appropriate  allegations,  a 
plea  of  the  nature  above  indicated  raised  no  is- 
sue as  to  the  correctness  of  the  amount  of  the 
account  sued  upon. 

4.  The  contents  of  letters  cannot  be  proved 
by  parolt  notwithstanding  the  fact  that  they 
were  addressed  to,  and  remained  in  the  posses- 
sion of,  a  nonresident  plaintiff,  no  notice  to  pro- 
duce the  same  having  been  served  upon  the  lo- 
cal attorney  of  such  plaintiff.  As  their  produe- 
tion  could  have  been  compelled  in  this  manner, 
the  letters  were  not  "inaccessible." 

5.  There  was  no  error  in  directing  a  ver- 
dict for  the  plaintiff. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Ware  county; 
J.  L.  Sweat,  Judge. 

Action  by  Hoibrook,  Glazier  &  Oo.  against 
W.  J.  Smith.  Fron  a  Judgment  for  plain- 
tiffs, defendant  brings  error.     Affirmed. 

The  following  is  the  official  report: 
The  plaintiffs,  of  Hartford,  Conn.,  sued  W. 
J.  Smith  upon  an  account  for  shoes.  The 
court  directed  a  verdict  In  their  favor,  and 
overruled  defendant's  motion  for  a  new  trial. 
In  addition  to  the  plea  of  not  indebted,  he  set 
up  that  the  bill  of  goods  sued  for  was  or- 
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dered  t^  a  detk  In  his  store,  without  his 
knowledge  or  authority,  and  before  a  part- 
nership was  formed  between  him  and  one 
Kimbrough,  ai«d  before  said  goods  were 
shipped  to  defendant  he  countermanded  said 
order,  but  the  goods  were  shipped,  and 
received  at  the  store  of  said  firm,  where- 
upon they  notified  plaintiffs  that  they  would 
handle  the  goods  only  for  plaintiffs'  ac- 
count, and  would  not  be  held  liable  for  the 
same,  and  that  if  this  was  agreeable  to  plain- 
tiffs they  could  advise  them  to  that  effect, 
otherwise  the  goods  would  be  held  by  said 
firm  subject  to  plaintiffs'  order,  and  that 
plaintiffs  never  replied  to  said  notificati<Mi, 
and  said  firm  have  since  held  the  goods  sub- 
ject to  plaintiffs'  order,  and  now  have  them 
in  their  possession,  subject  to  the  order  of 
plalntifito.  At  the  trial  plaintiffs  r^ied  upon 
the  admissions  contained  in  the  foregoing 
plea.  Defendant  testified:  'The  bill  of  goods 
mentioned  in  the  account  was  not  ordered  by 
me,  but,  as  I  afterwards  learned,  by  a  clerk 
employed  in  my  store,  without  my  authority. 
They  we^  ordered  Just  before,  and  received 
after,  the  partnership  had  been  entered  into 
with  Kimbrough,  and  were  opened  and  placed 
upon  the  shelves.  I  do  not  know  if  any 
were  sold  or  not.  On  my  return  after  my 
absence,  I  found  the  goods,  but  would  not  per- 
mit any  of  them  to  be  sold,  and  they  were 
held  subject  to  plaintiffs'  order.  I  took  Kim- 
brough into  the  business  as  a  partner,  and 
these  goods  remained  at  the  store  as  plain- 
tiffs' property,  but  were  not  offered  for  sale. 
Afterwards  the  business  was  sold  out  to  a 
corporation  [named]  in  which  I  am  a  stock- 
holder, but  said  goods  were  not  included  in 
the  sale,  but  were  left  ^n  charge  of  the  cor- 
poration for  safe-keeping,  subject  to  plain- 
tiffs' order.  They  are  still  in  possession  of 
said  company,  and  I  am  prepared  at  any  time 
to  deliver  the  same  to  plaintiffs.  I  offered  to 
return  them  to  plaintiffs'  counsel  before  the 
suit  was  brought  I  did  not  at  any  time  rat- 
ify the  act  of  the  derk  in  ordering  the  goods." 
In  addition  to  the  general  grounds,  error  is 
assigned  upon  the  refusal  of  the  court  to  allow 
defendant  to  testify  that  he  had  written  a  let- 
ter to  plaintiffs,  stating  that  the  goods  were 
ordered  without  his  authority,  and  would  be 
held  subject  to  their  order. 

L.  A.  Wilson,  for  plaintiff  in  error.    Hitch 
&  Meyers,  for  defendants  in  error. 

PER  OURIAM.    Judgment  af^rmed. 

ATKINSON,  J^  providentially  absent,  and 
not  presiding. 


(99  Gku  271) 

HOOD  et  aL  v.  RODGERS. 
ISupreme  Court  of  Georgia.     July  20,  1890.) 

EVIDBNGB  OF  Ih1>IEBTBI>NB88. 

Bvidence  that  a  husband  managed  and  oon- 
ducted  for  his  wife  and  as  her  agent  a  mercau- 
tfie  businesa  l)eIonging  ezeluaively  to  her,  giying 


to  It  his  entire  time  and  attention,  and  that  his 
services  In  so  doing  were  worth  a  stated  sum 
per  month,  would  not,  without  mere,  be  suffi- 
cient to  show  that  there  was  any  unpaid  indebt- 
edness bv  her  to  him  for  such  services,  nor 
would  this  be  made  to  appear  by  introducing  in 
evidence,  in  addition  to  the  above,  the  books 
kept  in  the  business,  showing  its  nature  and  ex- 
tent, and  containing  no  entries  of  any  payments 
to  the  husband. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  Van 
Epps,  Judge. 

Action  by  Hood,  Foulkrod  &  Ca  against 
James  Rodgers,  in  which  0.  C.  Rodgers  was 
summoned  as  garnishee.  From  a  Judgment 
ai  nonauit,  plaintiffs  bring  error.   Affirmed. 

The  following  is  the  official  report: 
Hood,  Foulkrod  Sc  Co.  obtained  Judgment 
against  James  Rodgers  on  a  suit  filed  March 
29,  1894,  on  an  account  for  merchandise  sold 
him  by  them  September  20,  1890,  the  Judg- 
ment behig  dated  May  9,  ljB94.  They  sued 
out  summons  of  garnishment,  which  on  July 
24,  1894,  was  served  on  Mrs.  0.  O.  Rodgers. 
She  answered,  denying  any  indebtedness,  etc. 
Her  answer  was  traversed  by  plaintiffs,  and 
upon  the  trial,  after  the  introduction  of  the 
evidence  for  plaintiffs,  a  nonsuit  was  grant- 
ed. To  this  ruling,  and  to  a  certain  ruling 
as  to  evidence,  hereinafter  mentioned,  plain- 
tiffs excepted.  Plaintiffs  introduced  the  rec- 
ord of  their  suit  and  judgment  against  Rod- 
gers. William  Beggs  testiHed:  "I  know  de- 
fendant and  the  garnishee,  who  is  his  wife. 
I  have  been  living  in  Atlanta  a  number  of 
years.  Rodgers  runs  a  retail  store  on  De- 
catur street,  Atlanta,  the  business  being  car- 
ried on  by  him  in  the  name  of  his  wife.  It 
has  been  run  by  him  tliat  way  for  about  two 
years  prior  to  April  or  May,  1895,  as  well  as 
I  can  remember.  He  has  bought  goods  dur- 
ing that  time  from  the  house  I  am  connected 
with.  Mrs.  Rodgers  had  nothing  to  do  with 
the  active  management  of  the  store.  It  is  all 
managed  and  controlled  by  him.  He  stays 
there,  and  seems  to  devote  his  whole  time  to 
the  business.  She  stays  at  home.  It  is  her 
stock  of  goods  and  business,  but  is  run  and 
managed  by  him.  He  has  a  deik  there,  and 
seems  to  do  a  very  good  business.  He  is  a 
man  of  considerable  experience  in  that  line 
of  business.  They  sell  dry  goods,  etc.  My 
opinion  is  that  the  services  of  a  man  of  his 
capacity  and  experience,  in  giving  his  whole 
time  and  attention  to  a  business  of  the  kind 
and  extent  conducted  by  him  for  his  wife, 
would  be  worth  at  least  $50  or  $00  a  month.** 
Plaintilts  tendered  in  evidence  the  books  of 
defendant,  kept  by  him  in  connection  with 
the  business  of  Mrs.  Rodgers,  produced  under 
notice  by  her,  the  same  being  the  regular 
books  of  account  kept  by  her  in  said  mercan- 
tile business,  and  showing  the  original  entries 
of  cash  sales,  collections,  and  expenditures, 
and  covering  the  period  of  two  years  prior  to 
the  service  of  the  summons  of  garnishment 
on  her,  and  at  and  subsequent  to  said  date, 
the  evidence  having  been  offered  to  show  the 
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nature  and  extent  of  the  bnslness,  and  that 
there  were  no  entriee  of  any  money  paid  out 
to  Rodgers  during  that  time.  The  evidence 
was  rejected  by  the  court,  to  which  ruling 
plaintiffs  excepted. 

Hall  &  Hammond,  for  plaintiffs  in  error. 
W.  W.  Hayden  and  Bosser  &  Garter,  for  de- 
fendant in  error. 

FEB  OURIAM.    Judgment  aflLrmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 

(99  G«.  2M) 

ATLANTA  CONSOL.  ST.  BY.  00.  v. 

KEENY. 

OSupreme  Court  of  Georgia.     July  20,  1896.) 

OAKHIBB8  — >  Take  ->  Lbgai«  Tsitdbr—  Ejbotiok  ov 

PABSBNOBR  —  DBFBN8B8  —  ViXOICTIVB  DaM« 

AGB8—lN8TurJGTioN8— Harmless  Bkkor. 

1.  A  ^nuine  silver  coin  of  title  United  States, 
distinf  uishable  as  such,  though  aomewhat  rare, 
and  differing  in  appearance  from  other  coins  of 
this  goyemment,  of  like  denomination  and  of 
later  dates,  ia  neTerthelesB  a  legal  tender  for 
car  fare,  and  a  passenger  ejected  for  refusal  to 
make  payment  otherwise  than  by  tendering  such 
a  coin  is  entitled  to  an  actioh  for  damages. 
See  Bailroad  Go.  v.  Morgan,  18  Ati.  904,  52  N. 
J.  Law,  60. 

2.  That  the  conductor  declined  to  receive  a 
coin  of  this  character  because  he,  in  good  faith, 
believed  it  was  a  counterfeit,  will  not  relieve  tiie 
railroad  company  from  liability. 

8.  There  being  evidence  tending  to  show  that 
in  ejecting  the  passenger  the  conductor  used  to 
him  insulting  language,  and  was  *'very  impolite 
and  gruff,"  the  court  was  not  unwarranted  in 
charging  the  juiy  upon  the  law  of  vindictive 
damages. 

4.  Though  the  law  relating  to  the  extraordina- 
ry care  due  by  railroad  companies  to  passengers 
was  not  involved,  it  does  not  appear  that  al- 
luding to  it  in  the  charge  given  to  the  jury  re- 
sulted in  any  injury  to  the  defendant 

(Syllabus  by  the  Court) 

Brror  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  H.  G.  Keeny,  against  the  Atian- 
ta  Consolidated  Street-Bailway  Company  to 
recover  damages  for  a  wrongful  ejection 
from  a  car.  From  a  Judgment  for  plaintiff, 
defendant  brings  error.    Affirmed. 

The  following  is  the  official  report: 
Keeny  sued  the  street  railway  for  damages, 
and  obtained  a  verdict  for  $100.  The  testi- 
mony in  his  behalf  shows  thajt  he  boarded 
one  of  defendant's  cars,  not  far  from  his 
home,  about  4  o'clock  of  an  afternoon  in 
August,  for  the  purpose  of  riding  to  his 
place  of  business.  Upon  the  conductor  com- 
ing to  collect  his  fare,  he  tendered  a  silver 
half  dollar  coined  in  1824,  that  being  all 
the  money  he  had  about  him,  though  he  had 
other  money  at  home.  The  coin  was  some- 
what rare,  and  of  somewhat  different  ap- 
pearance from  coins  of  the  same  denomina- 
tion of  later  dates.  It  was,  in  fact,  a  gen- 
uine coin  of  the  United  States;  but  the  con- 
ductor pronounced  it  a  counterfeit,  handed 
It  back,  and  said,  "You  will  pay  the  fare. 


or  get  off  the  car,  mighty  quick,'*  Plain- 
tiff replied  that  was  all  he  had,  and  sub- 
mitted the  coin  to  a  poHceman  who  was  on 
the  car,  and  who  examined  It,  and  stated  in 
the  hearing  of  the  conductor  that  he  thought 
it  was  a  good  half  dollar.  The  conductor 
again  said,  *'Pay  the  fare,  or  get  off  the 
car;"  and  plaintiff  replied  as  before,  and 
looked  round,  but  did  not  know  anybody 
from  whom  he  could  borrow  a  nickel.  The 
car  passed  the  next  cross  street,  and  the 
conductor  stopped  It  about  the  center  of  the 
block,  and  told  plaintiff  to  get  off  the  car, 
or  pay  his  fare.  Plaintiff  replied  that  he 
could  not  do  it,  and  got  off  and  walked  to 
town,  a  distance  of  nearly  a  mile.  He  was 
aware  that  carS  ran  every  15  minutes,  and 
another  car  did  pass  him  coming  into  town; 
but  he  did  not  hail  it  to  get  on,  as  he  was 
afraid  he  would  be  Insulted  a  second  time. 
The  manner  of  the  conductor  in  addressing 
him  was  very  impolite  and  gruff.  The  coin 
was  In  evidence  before  the  Jury.  Plaintiff 
was  corroborated  in  some  degree  by  the  po- 
liceman referred  to.  There  was  very  mate- 
rial conflict  between  their  testimony  and 
that  of  the  conductor  and  another  police- 
man. The  conductor  admitted  having  re- 
jected the  coin  because  he  did  not  think  it 
was  good,  but  denied  having  been  Impolite, 
or  having  ordered  plaintiff  to  get  off  the  car, 
and  claimed  to  have  intended  to  let  him  ride 
to  town,  etc.  The  court  charged  the  Jury: 
"If  you  find  from  the  evidence  In  the  case 
that  the  plaintiff  boarded  defendant's  car, 
intending  to  become  a  passenger,  he  was 
entitled  to  all  the  rights  and  privileges  of  a 
passenger,— that  is,  the  defendant  was  due 
hlny  the  exercise  of  extraordinary  care;  and 
if  he  tendered  to  the  conductor  a  genuine 
coin  of  the  denomination  as  alleged,— United 
States  silver  coin,— in  payment  of  his  fare, 
It  was  the  duty  of  the  conductor  to  accept 
the  coin,  and  transport  him  to  his  destinsr 
tion.  If  the  coin  presented  was  not  a  gen- 
uine coin,— in  other  words,  if  it  was  a  coun- 
terfeit coin,— the  conductor  ought  not  to 
have  accepted  it,  and  if  the  plaintiff  failed 
to  pay  the  fare  demanded  of  him  he  had 
the  right  to  expel  him  from  the  car.  But 
If  the  coin,  as  I  have  stated,  was  a  genuine 
silver  coin  of  the  United  States  government, 
the  conductor  should  have  accepted  It,  and 
returned  to  him  the  change  that  was  proper, 
and  conveyed  him  to  his  destination.  It  is 
a  question  of  fact  to  be  determined  by  you 
under  the  testimony  in  the  case.  The  coin 
is  in  evidence,  and  you  have  the  right  to 
Inspect  it,  in  passing  upon  that  question." 
This  charge  is  assigned  as  error:  <1)  As  to 
the  exercise  of  extraordinary  care  being  due 
to  plaintiff,  because  there  was  no  question 
of  carelessness  or  negligence  in  the  case.  (2) 
As,  touching  the  tender  of  a  genuine  coin. 
Inapplicable  to  the  real  controversy;  for  if 
the  coin  tendered,  though  genuine,  was  so 
rare,  or  of  such  appearance,  as  to  make  it 
doubtful  if  It  was  genuine,  the  conductor 
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had  a  right  to  refuse  It,  If  he  really  be- 
lieved it  was  not  genuine.  (3)  Plaintiff  had 
no  right  to  tender  a  coin  of  doubtful  ap- 
pearance, and  insist  on  change  for  it,  and 
thereby  claim  the  rights  of  a  passenger.  (4) 
He  had  no  right  to  demand  change  from  the 
conductor;  his  duty  being  to  pay  his  fare 
in  the  amount  demanded,  and  the  conductor 
not  being  bound  to  accept  a  coin  of  differ- 
ent amount,  and  treat  him  as  a  passenger. 
The  evidence  in  the  record  does  not  state 
what  the  amount  of  fare  was,  nor  indicate 
that  any  question  arose  between  plaintiff 
and  the  conductor  with  regard  to  changing 
the  money.  The  court  charged  the  Jury  in 
the  language  of  sections  3065  and  3066  of 
the  Code,  and  added:  "Before  you  can  allow 
any  damages  for  aggravation,  you  must  be- 
lieve from  the  evidence  that  there  were  ag- 
gravating circumstances,  either  in  the  act 
or  the  intention;  and  in  passing  upon  this 
question  you  can  take  into  consideration  the 
manner  of  the  conductor,  his  surrounding  cir- 
cumstances at  the  time,  the  necessity  for 
him  to  act  quickly  ai^d  promptly  as  conduct- 
or, and  every  other  circumstance  in  the  case 
which  may  throw  light  upon  the  good  faith 
or  bad  faith  of  the  conductor  in  expelling 
this  passenger,  if  you  find  he  expelled  him." 
The  court  then  charged  in  the  language  of 
section  3067  of  the  Code,  omitting  any  ref- 
erence to  the  worldly  circumstances  of  the 
parties,  also  omitting  the  last  sentence  of 
that  section,  and  stating  that  "the  amount 
of  bad  faith  in  the  Itransaction,  if  any,  and 
all  the  attendant  facts,  should  be  weighed 
by  you."  The  error  assigned  is  that  the  evi- 
dence did  not  Justify  any  charge  which 
would  authorize  vindictive  damages,  or  any 
other  than  merely  compensatory  damages 
sufficient  to  carry  the  costs  against  defend- 
ant Error  is  further  assigned  upon  the  re- 
fusal of  the  court  to  charge,  upon  oral  re- 
quest, that  if  the  Jury  believed  from  the  evi- 
dence that  the  coin  offered  by  plaintiff  was 
genuine,  and  yet  that  the  conductor  in  good 
faith  declined  to  take  it  because  he  believed 
it  a  counterfeit,  or  not  good  money,  they 
should  give  only  nominal  damages,  if  they 
found  for  the  plaintiff. 

N.  J.  &  T.  A.  Hammond,  for  plaintiff  in 
error.  Simmons  &  Corrigan,  for  defendant 
In  error. 

PER  CURIAM.    Judgment  affirmed. 

ATKINSON,  J.,  providentially  tfbsent,  and 
not  presiding. 


I  Oa.  270) 


VINSON  V.  KELLY. 


(Supreme  Court  of  Georgia.  July  20,  1886.) 
Damaois— EvjDBKOB— Rblbvakot— Instbuotions. 
1.  One  of  the  contentions  of  the  defendant  on 
the  trial  of  an  action  against  him  by  a  dis- 
charged derk,  for  his  salary,  being  that  the  mis- 
conduct of  the  plaintiff  had  caused  a  diminution 
fai  ^e  defendant's  business,  from  loss  of  cus- 


tomers, evidence  that  such  diminution  was  caus- 
ed in  whole  or  in  part  ^y  rumors  injuriously  af- 
fecting the  defendant's  character  and  conduct 
was  admissible  in  the  plaintiff's  favor. 

2.  The  court,  in  this  connection,  committed 
no  error  in  charging,  in  substance,  that  the  evi- 
dence in  question  was  not  admissible  for  the 
purpose  of  excusing  any  misconduct  or  im- 
morality on  the  part  of  the  plaintiff,  or  showing 
that  his  discbarge  on  this  account  would  not 
have  been  authorized,  but  solely  for  oonsideia-. 
tion  by  the  jury  in  determining  what  was  the 
real  cause  for  the  diminution,  if  any,  in  the 
defendant's  business,  and  in  deciding  whether 
or  not  such  diminution  was  or  was  not  at- 
tributable to  the  conduct  of  the  plaintiff. 

3.  The  evidence,  though  conflicting,  warrant- 
ed the  verdict,  and  there  was  no  abuse  of  dis- 
cretion in  denying  a  new  trial. 

(Syllabus  by  the  (3ourt.)     ' 

BttoT  from  superior  court,  Ftiltbn  county;  J. 
H.  Lumpkin,  Judge. 

Action  by  R.  B.  Kelly  against  G.  A.  Vinson. 
From  a  judgment  for  plaintiff,  defendant  bringi 
error.    Affirmed. 

The  following  is  the  official  report: 
Kelly  sued  Vinson  for  breach  of  an  alleged 
contract  of  employment,  by  which  contract 
plaintiff  was  to  labor  for  defendant  in  his 
drug  store  durhig  the  year  1882,  and  defend- 
ant was  to  pay  him  $720  for  his  services.  He 
claimed  that  he  faithfully  performed  his  duties 
thereunder  until  May  1,  1882,  when  defendant 
discharged  him,  without  fault  on  his  part,  and 
without  any  reason.  He  obtained  a  verdict; 
and  defendant's  motion  for  a  new  trial  was 
overruled.  Defendant's  plea  set  up  that  plain- 
tiff, while  in  his  employment,  neglected  his 
busUiess,  and  defendant  repeatedly  told  him 
that  unless  he  gave  better  satisfaction,  and  at- 
tended to  his  business,  and  stayed  at  the  drug 
store  60  that  he  could  fill  prescriptions  without 
forcing  customers  to  wait  his  convenience,  he 
would  discharge  him;  that  plahitiff  would 
promise,  and  then  continue  to  neglect  business; 
that  it  was  a  part  of  the  contract  that  if  either 
became  dissatisfied  the  contract  oould  be  an- 
nulled by  either;  and  that  defendant  lost  large* 
ly  in  amount  of  sal^,  owing  to  the  negligence 
of  plaintiff  in  not  staying  in  the  drug  store. 
Further:  The  conduct  of  plaintiff  while  in  his 
employment  was  such  as  to  injure  and  damage 
defendant's  business.  Plaintiff  was  inatten- 
tive to  duties  required  of  him  as  clerk  at  the 
store.  Contrary  to  agreement,  he  persisted  in 
having  women  of  questionable  character  come 
to  th^  store  during  business  hours,  whereupon 
he  would  absent  himself  from  the  store.  He 
would  take  said  questionable  characters  to  his 
room,  over  the  store,  and  remain  there  with 
them  during  business  hours.  This  was  of  fre- 
quent occurrence,  and  became  so  notorious  in 
that  section  of  the  city  as  to  cause  a  large  por- 
tion of  the  customers  of  the  store  to  withdraw 
their  patronage  and  support  Def  endaiit  knew 
of  said  conduct,  and  frequently  warned  plahi- 
tiff that  he  must  desist,  or  be  discharged.  De- 
fendant was  notified  by  some  of  his  costomere 
that  plaintiff's  conduct  was  such  as  to  compel 
them  to  withdraw  their  trade  if  he  retained 
him  in  his  employment    The  motion   for  a 
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new  trial  alleges.  In  addition  to  the  general 
iproonds,  that  the  court  erred  In  mllng  that, 
on  the  question  of  the  dlmlnntlon  of  trade,  tes- 
timony was  admissible  as  to  any  pabUc  rumors 
or  charge  of  like  character  made  against  the 
defendant,  not  as  an  excuse  for  any  condnct 
on  the  part  of  the  plaintiff,  bat  shnply  as  bear- 
ing on  the  question  of  what  caused  the  trade 
to  fall  off.  If  It  did;  and  In  allowing  evidence 
to  be  Introduced  under  said  ruling,  over  ob- 
jection that  it  was  Irrelevant  and  hearsay,  viz: 
J.  M.  Johnson,  a  witness  introduced  by  defend- 
ant, was  asls:ed  on  cross-examination  whether 
there  were  charges  of  immorality  made  before 
the  church  sesslcm  against  defendant  He  tes- 
tified: "No  charges  were  ever  prefeired  before 
the  church,  by  women,  against  Dr.  Vinson.  I 
do  not  know  It  to  be  a  fact  thait  a  letter  from  a 
woman,  accusing  Dr.  Vinson  of  bastardy,  was 
carried  to  our  church  session*  I  did  not  hear 
about  the  scandal  concerning  Dr.  Vinson  that 
J.  D.  Johnson  had  reported."  Over  like  objec- 
tion, the  court  allbwed  the  following  questions 
to  be  asked  of  and  answered  by  defendant  on 
cross-examination:  "Q.  When  did  you  get  so 
particular  about  women  coming  to  your  drug 
store?  A.  Whenever  it  began  to  tajure  my 
business.  Q.  You  don't  want  a  thing  of  that 
kind  to  go  on,  unless  you  have  got  a  hand  iix 
It?  A.  I  will  attend  to  my  pert  of  that"  In 
this  connection  the  court  gave  the  following 
charge  to  the  Juiy,  and  the  same  is  assigned 
as  error:  •Testimony  was  introduced  during 
the  progress  of  this  case  concerning  the  con- 
duct of  the  defendant.  Dr.  Vinson,  and  wheth- 
er or  not  there  were  certain  rumors  touching 
his  character  and  conduct.  This  was  admit- 
ted under  the  plea  and  contention  of  the  de- 
fendant that  the  plaintiff's  condnct  had  caused, 
and  was  likely  to  cause,  injury  to  his  business. 
The  defendant  contended  that  there  were  ru- 
mors and  discussions  of  the  character  and  con- 
duct of  the  plaintiff,  and  that  these,  being 
broadcast  in  th^  community,  were  likely  to 
hijure  the  bushiess  of  the  defendant  and  did 
Injure  it  The  plaintiff,  on  the  other  hand,  re- 
sponded that  if  there  was  Injury  to  the  busi- 
ness of  the  defendant  it  was  not  his  (the  plain- 
tiff's) fault  but  that  it  was  attributable,  at 
least  in  part  to  the  defendant.  On  this  issue 
this  evidence  was  admitted  before  you.  If  the 
defendant  employed  the  plahitiff  in  his  drug 
store,  and  the  plaintiff  was  guilly  of  conduct 
which  authorized  his  discharge  by  the  defend- 
ant it  would  be  no  substantial  defense  on  his 
part  preventing  the  defendant  from  dischar- 
ging him,  to  retort  that  this  defendant  him- 
self was  also  guilty  of  misconduct  or  ct  im- 
morality; but,  as  I  stated  to  you,  this  was  ad- 
mitted for  your  consideration  on  the  question 
of  what  was  the  real  cause  of  the  injury,  if 
any,  to  the  defendant's  business,  and  whether 
It  was  attributable  to  the  plaintiff,  as  contended 
hy  the  defendant,  or  whether  it  was  not  so  at- 
tributable; and  if  you  believe  it  was  not  so  at- 
tributable, under  the  evidence  in  this  case,  to 
the  phUntiff,  then,  as  to  tills  particular  branch 
o<  the  defense,  it  would  not  be  sustained." 


Bishop,  Andrews  ft  HOI,  f or  pbdntUT  In  er- 
ror.  W.  T.  MoyetiB,  for  defendant  In  ervor. 

PBB  OURIAM.  Judgment  afflxmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(99  Ga.  270) 

KEY  V.  ABBOTT  et  aL 
(Supreme  Court  of  Georgia.     July  20,  1896.) 

Appbai>-Habmlbs8  Ebbob. 
It  80  manifestly  appears  from  the  evidence 
as  a  whole,  even  omitting  those  portions  of  the 
same  to  the  aamiasibllity  of  which  objections 
were  made,  that  the  verdict  was  right,  that  it 
is  not  necessary  to  examine  closely  the  various 
grounds  of  the  motion  for  a  new  trial,  with 
a  view  to  determining  whether  or  not  errors 
were  committed  by  the  trial  judge.  Irrespective 
of  the  legal  questions  presented,  it  is  quite  dear 
that,  upon  the  substantial  merits  of  the  case, 
the  jnagment  of  the  court  below  refusing  to 
grant  a  new  trial  should  not  be  disturbed. 
(ByUabns  by  the  Court) 

Brror  from  city  court  of  Atlanta;  H.  Van 
Bpps,  Judge. 

Action  between  Jaines  L.  Key,  administra- 
tor, and  Abbott,  Pai^er  A  Co.  From  a  judg- 
ment for  the  latter,  the  former  brings  error. 
Affirmed. 

James  L.  Key,  in  pro.  per.  Dorsey,  Brew- 
ster &  Howell,  for  defendant  in  error. 

PBB  OUBIAM.   Judgment  affirmed. 

ATKINSON,  J„  providentlaQy  absent,  and 
not  presiding. 


(99  Ga.  275) 
POBTBB  et  al.  v.  JOHNSON. 
(Supreme  Court  of  Georgia.     July  27,  1898.) 

LaMBLOBD    AVD   TSKANT^BviOnOV^AOTlOV    TOB 

Damagbs. 
Under  the  decision  of  this  court  in  the 
present  case,  rendered  at  the  March  term,  1896 
(23  S.  B.  128.  96  Ga.  145),  the  plaintifE  below 
was  entitled  to  a  lecovety  if  the  defendants 
acted  with  malice  and  without  probable  cause 
in  suing  out  and  having  executed  the  dispoe- 
sessory  warrant  under  which  the  plaintlfiTs  in- 
testate was  ejected  from  the  premises  in  con- 
troversy. This  being  so,  and  there  being  evi- 
dence to  authorize  a  finding  that  they  did  so 
act,  the  judge,  who  tried  the  case  without  the 
intervention  of  a  jury,  was  warranted  in  ren- 
dering a  judgment  in  the  plaintiff's  favor;  and, 
hi  view  of  the  entire  evidence,  this  court  is  not 
prepared  to  hold  that  the  judgment  he  did 
render  was  excessive  in  amount. 
(Syllabus  by  the  Court.) 

Brror  from  dty  court  of  Atlanta;  T.  P. 
WestmOTeland,  Judge. 

Action  by  Annie  Johnson,  administratrix, 
against  J.  H.  Porter  and  others,  to  recover 
damages  tor  a  wrongful  eviction  from  prem- 
ises which  plalntllTs  intestate  entered  as  ten- 
ant. From  a  judgment  for  plaintUf,  defend- 
ants bring  error.    -Affirmed. 

The  following  Is  the  official  report: 
The  case  of  Mrs.  Johnson,  administratrix 
of  James  Johnson,  against  Porter  et  al.,  hav- 


25  SOUTHEASTERN  REPORTER, 


(Cto. 


ing  been  tried  in  the  city  court  of  Atlanta, 
there  was  a  vordict  tor  the  plaintiff.  The 
defendants  moved  for  a  new  trial,  and,  their 
motion  being  OTermled»  brought  the  case  to 
ihis  court,  by  which  the  judgment  of  the  court 
below  was  reversed.  See  Porter  v.  Johnson, 
96  Oa.  145,  23  S.  E.  123.  The  case  was  again 
tried  before  the  Judge  below,  without  a  Jury, 
by  agreement  of  parties,  the  hearing  being 
upon  the  same  evidence  as  was  introduced  at 
the  former  trial,  with  the  exception  of  the 
additional  evidence  of  H.  M.  Atkinson,  herein- 
after mentioned.  There  was  a  finding  for 
plaintiff  for  $1,256.50.  Defendants  moved  for 
a  new  trial,  and,  their  motion  being  over- 
ruled, excepted.  The  motion  was  upon  the 
grounds  that  the  verdict  was  contrary  to  law, 
evidence,  etc.,  and  was  excessive;  further, 
that  the  court  erred  in  that  he  construed  the 
decision  of  the  supreme  court  in  this  case  to 
mean  that,  under  the  facts,  there  should  be 
some  recove.y  in  behalf  of  plaintiff  against 
defendants,  and  the  case  was  tried  on  the 
same  evidence  which  was  before  the  supreme 
court  when  said  decision  was  rendered  by  it, 
with  the  additional  evidence  of  H.  M.  Atkin- 
son, that  he  and  his  co-defendants,  in  suing 
out  the  warrant  complained  of,  acted  on  the 
advice  of  respectable  counsel,  after  laying  all 
the  facts  before  him,  and  he  advised  him  that 
he  had  the  right  to  sue  out  said  warrant,  and 
his  Judgment  in  said  case  was  based  on  said 
construction. 

Brandon  ft  Arkwright,  for  plaintiffs  in  er- 
ror. Arnold  ft  Arnold  and  OL  D.  Hill,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 
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STRICKLAND  et  aL  v.  ANGIER  et  al. 

(Supreme  Court  of  Georgia.     July  27,   1896.) 
Partition— BviDBNOB  of  Title. 
This   being   an   application    for    partition, 
and  the  plaintiffs'  evidence,  as  a  whole,  failing 
to  show  that  they  had  any  interest  in  or  title 
to  the  land  in  dispute,  there  was  no  error  in 
dismissing  their  petition. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Simon  Strickland  and  others 
against  A.  E.  Angier  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  bring  er- 
ror.    Afarmed. 

The  following  is  the  official  report: 
Simon  Strickland  and  Mrs.  Matilda  Jett, 
IB  the  children  and  heirs  of  Simon  Strick- 
land, Sr.,  brought  their  petition  against  Mrs. 
Elizabeth  Angler,  widow  of  N.  L.  Angier, 
and  Alton  Angier  and  others,  children  of  N. 
L.  Angier,  praying  for  the  partition  of  lot 
No.  176,  and  part  of  lot  145,  in  the  Fourteenth 
district  of  Fulton  county,  the  whole  contain- 
ing 282%  acres,  which  petitioners  claimed  be- 
long to  them  and  the  defendants  as  tenants 
in  common;  petitioners  further  claiming  that 


the  defendants  were  only  entitled  to 
third  interest  in  the  land,  and  that  said  one- 
third  interest  was  derived  by  defendants 
through  a  conveyance  made  by  D.  H.  Strick- 
land, one  of  the  children  and  heirs  of  Simon 
Strickland,  Sr.,  the  latter  having  died  in  pos- 
session of  the  entire  property. 

Upon  the  trial,  Simon  Strickland  testified: 
*T  am  the  brother  of  Mrs.  Jett.  Having  never 
seen  my  father,  I  know  nothing  personally 
with  reference  to  his  having  possession  of 
this  land  sued  for,— only  by  what  my  mother 
said."  He  was  then  asked,  ''What  did  she 
say?"  This  question  was  objected  to,  and 
the  objection  sustained,  which  ruling  is  as- 
signed as  error;  the  purpose  of  the  evidoice 
being  to  show  by  the  wife  the  possession  of 
her  deceased  husband  at  the  time  of  his  death. 
The  witness  was  asked,  "What  did  your 
mother  say  about  your'  father  being  dehd?*' 
Defendants  objected  to  anything  she  might 
have  said,  except  about  the  death.  The  ob- 
jection was  sustained,  which  ruling,  also, 
is  excepted  to.  The  witness  then  testified: 
*'She  told  me  that  father  was  dead;  that  he 
was  Simon  Strickland.  She  said  he  died  on 
this  land  over  here."  The  witness  was  then 
asked,  "Where  did  he  live?**  Defendants  ob- 
jected on  the  ground  that  the  witness  could 
not  know.  Plaintiffs'  counsel  stated  that  he 
wanted  the  witness  to  testify  what  the  wit- 
ness' mother  said  about  it  The  objection 
was  sustained,  to  which  ruling,  also,  plain- 
tiffs excepted.  The  witness  was  asked, 
"What  is  your  intereat  in  it  {the  bind]  ? '  De- 
fendants objected  because  this  was  not  the 
way  to  prove  interest  The  objection  was 
sustained,  to  which  ruling,  also,  plaintiffs 
excepted.  The  witness  further  testified:  "D. 
H.  Strickland,  Matilda  A.  Jett,  and  myself 
were  heirs  of  my  father.  D.  H.  Strickland  is 
dead."  The  witness  was  asked,  "State 
whether  you  have  ever  disposed  of  your  in- 
terest in  the  land,"  and  answered,  "I  have 
never  received  a  cent"  Defendants  object- 
ed because  the  evidence  was  irrelevant.  The 
court  stated  that  he  did  not  think  the  evi- 
dence competent,  that  the  question  was 
whether  the  witness  had  an  interest,  and 
ruled  out  the  evidence.  To  this  ruling,  also, 
plaintiffs  excepted.  In  a  note  the  court 
states  that,  at  the  time  this  question  was 
asked,  neither  title  nor  possession  had  been 
shown.  The  witness  further  testified:  "I 
am  about  55  years  old.  My  father  died  about 
two  weeks  before  my  birth,  so  my  mother 
said.  Since  I  was  about  four  or  five  years 
old,  I  have  been  living  In  Alabama,  where 
my  mother  went  with  me,  and  where  she 
Uved  up  to  her  death,  some  twelve  or  four- 
teen years  ago.  My  father's  name  was  Si- 
mon Strickland.  Mrs.  Jett  is  about  two 
years  older  than  I  am,  I  suppose.  She  went 
to  Alabama  with  mother,  lived  there  som» 
ten  or  fifteen  years,  and  then  came  back  to 
Georgia.  D.  H.  Strickland  lived  in  Alabama 
all  the  time  since  mother  moved  there.  None 
of  us  ever  had  anything  to  do  with  that  prop- 
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«rt7  since  we  lived  in  Alabama,  so  far  as  I 
taow.  D.  tl.  Strickland  has  been  dead  from 
two  to  four  years.  I  never  paid  taxes  on 
this  land/' 

Mrs.  Jett  testified:  "I  was  two  years  old 
when  my  father,  Simon  Strickland,  died.  I 
do  not  exactly  know  the  land  in  dispute.  It 
lies  on  Proctor's  creek.  It  is  dne  southwest 
of  Atlanta,  or  north,  or  south,  or  somethlngr. 
There  are  340  acres, .  I  suppose.  I  do  not 
remember  the  description,  as  read  in  the  dec- 
laration." The  witness  was  asked,  "What  is 
your  connection  with  the  land?"  Defendants 
objected,  and  the  objection  was  sustained, 
to  which  ruling,  also,  plaintifb  excepted.  The 
witness  was  then  asked,  "Have  you  ever,  in 
any  way,  disposed  of  any  interest  in  itr'  She 
answered  that  she  had  not.  Defendants  ob- 
jected because  the  evidence  had  already  been 
ruled  out.  The  court  excluded  the  evidence, 
and  to  this  ruling,  also,  plaintiffs  excepted. 
The  witness  further  testified:  "My  father 
lived  on  that  place,  where  I  was  bom,  I  sup- 
pose. He  died  on  that  same  land.  I  6ui>- 
pose  I  was  about  six  years  old  when  my 
mother  moved  to  Alabama.  At  the  time  of 
the  removal  we  lived  at  the  same  place  where 
father  was  killed.  I  cannot  recollect  his  dy- 
ing, but  I  remember  moving.  I  suppose  I 
was  about  two  years  old  when  he  was  killed. 
I  remained  there  on  that  place;  and  my 
mother,  she  was  there  up  to  the  time  we 
moved;  and  my  brother  Simon  and  my  other 
brother  was  there  with  us.  It  was  this  land 
that  is  now  claimed  that  we  moved  from.  I 
was  in  Alabama  eleven  years,  and,  when  I 
married,  came  back  to  Georgia,  but  never 
went  back  on  this  property,  and  don't  remem- 
ber whether  any  one  was  Uvlng  on  this  prop-' 
.  erty  when  I  got  back.  I  think  there  was  a 
house  on  the  place,  but  the  house  we  lived  in 
was  not  there.  None  of  my  family  have 
been  living  on  the  place,  or  been  in  posses- 
sion of  it,  since  mother  moved  to  Alabama. 
I  don't  think  there  have  been  people  on  the 
place  an  the  time  ever  since  the  war,  and 
during  the  war.  I  thiiik  partly  every  year 
since  the  war  somebody  has  been  living 
there,  but  I  think  it  was  vacated  some." 

Oliver  Baker  testified:  "I  never  knew  Si- 
mon Strickland  in  his  lifetime.  I  know  where 
he  lived.  I  know  the  land  in  dispute  here. 
It  comers  with  my  land.  I  have  known  that 
land  ever  since  I  lived  there,— about  forty-odd 
years."  The  witness  was  asked,  "Do  you 
know  of  Mrs.  Jett  having  a  claim  to  itT" 
Defendants  objected,  and  the  objection  was 
sustained,  to  which  raling,  also,  plaintifTs  ex- 
cepted. In  a  note  the  court  states:  "The 
court  had  several  times  ruled  that  title  or  in- 
terest in  realty  could  not  be  proved  by  a  parol 
statement.  When  the  question  was  asked  as 
to  whether  witness  knew  of  her  having  a 
claim  to  it,  objection  was  made  and  sustain- 
ed.^ The  witness  continued:  "They  hauled  a 
good  deal  of  wood  off  of  it.  Old  man  Angler, 
I  reckon,  had  It  done.  I  reckon,  between 
1,000  and  2,000  cords.    I  used  to  get  about 


the  same  time  |4  a  cord  for  wood.  This  was 
a  year  or  two  after  the  Surrender  in  1869. 
The  wood  in  the  tree  was  worth  $1  a  cord. 
Dr.  Angler  was  in  possession  then,  cutting 
wood  off  the  land,  and  selling  it  I  have  been 
living  there  About  40  years,  and  never  knew 
any  of  the  Stricklands  to  l>e  in  possession  of 
that  land.  Somebody  has  been  living  on  the 
land  ever  since  and  during  the  war.  Dr.  An- 
gler's tenants  were  there  when  the  wood  was 
cut,  living  about  where  the  old  house  was. 
There  was  not  more  than  one  settlement  on 
it  then.  Now  there  is  some  cleared,  and  two 
or  three  houses  on  it."  Defendants'  counsel 
suggested  that  possibly  the  testimony  about- 
wood  would  show  that  it  was  barred  by  the 
statute  of  limitations.  The  court  said  he 
"would  admit  the  testimony  now,  but  would 
deal  with  it  at  the  proper  time."  The  remaalc 
about  dealing  with  it  at  the  proper  time 
plaintiff  alleges  as  improper,  and  assigns  it 
as  error,  as  being  an  intimation  or  an  expres- 
sion of  opinion  as  to  the  evidence. 

Mrs.  A.  M.  Baker  testified:  "The  name  of 
plaintiffs'  fathtf  was  Simon  Strickland.  I 
knew  him  ab«^t  fourteen  years.  I  Imew  him 
from  the  time  he  bought  his  place  and  lived 
on  it  The  place  was  on  the  Mason  ft  Tur- 
ner's Ferry  road."  Defendants  objected  to 
the  statement  of  the  witness  that  Strickland 
bought  the  place.  The  objection  was  sustain- 
ed, and  this  mllng,  also,  is  excepted  to.  The 
witness  continued:  "He  lived  about  two 
miles  from  here,  I  reckon,  on  said  Ferry  road. 
He  lived—  I  know  the  land  in  dispute." 
Plaintiffs*  attorney  asked,  **What  do  you 
know  in  reference  to  Simon  Strickland,  the 
old  man,  in  regard  to  that  land?*  The  wit- 
ness answered,  **I  know  he  owned  It"  De- 
fendants objected,  and  the  court  at  once  sus- 
tained the  objection,  which  mling  is  alleged 
as  improper,  and  is  excepted  to,  as  there  was 
no  ground  of  objection  stated,  and  nothing 
to  show  that  the  witness  did  not  know  what 
she  said,  and  it  was  competent  and  relevant 
testimony.  In  a  note  the  court  states:  *rrhe 
court,  on  objection  of  defendants'  counsel, 
raled  again  and  again,  in  substance,  that  wit- 
nesses should  not  testify  in  parol  that  Stri<dc- 
land  or  plaintiff  owned  the  land;  the  objec- 
tion being  urged  that  such  proof  was  incom- 
petent, and  that  title  to  realty  could  not  be 
so  proved.  After  several  similar  ralings  ths 
court  did  not  think  it  necessaiy  to  go  over  the 
ground  and  reargue  It  each  time."  The  wit- 
ness continued:  "With  reference  to  his  be- 
ing in  possession  of  It,  I  know  he  got  killed 
there.  He  had  possession  of  land  right  out 
where  I  told  you,  about  three  miles.  He  did 
live  on  thai  land.  I  saw  him  when  he  was  a 
corpse,  and  saw  him  buried.  He  was  on  this 
land  at  the- home.  The  Strickland  home  at 
that  time  was  about  three  miles  from  here, 
on  said  Ferry  road.  I  lived  on  adjoining  lots. 
It  is  the  very  same  land.  There  is  about  400 
acres  of  it  I  think.  A  good  deal  of  it  has 
been  cleared  up,  but  It  is  old  fields.  When  he 
died  there  he  left  Mrs.  Jett  and  her  brother. 
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Mr.  Strickland.  They  lived  tliere  not  very 
long  after  be  died.  I  reckon,  about  a  couple 
of  years.  I  was  small,  and  can't  tell  exactly 
how  long.  Jhere  was  not  any  other  settle- 
ment on  the  land  at  that  time,  that  I  know 
of.'*  The  witness  was  asked:  '*Do  you  know 
anything  about  Mrs.  Jett,  or  any  of  the  StrickT 
land  family,  haying  any  possession  of  this 
land  since  that?"  She  answered,  "I  know 
about  her  father  owning  it,  that  is  alL"  De- 
fendants objected,  but  without  stating  the 
ground  of  objection.  The  objection  was  sus- 
tained, without  hearing  any  suggestion  in 
support  of  the  question  and  answer,  which 
ruling  is  excepted  to,  as  the  question  and  an- 
swer were  pertinent,  relevant,  and  competent 
testimony.  In  a  note  the  court  states:  "The 
objection  that  title  to  realty  could  not  be  thus 
proved  by  parol  was  sustained  a  number  of 
times.  After  having  ruled  this  several  times, 
the  court  saw  no  use  in  asking  for  or  await- 
ing reaigument  every  time  the  question  was 
asked  or  testimony  given  which  he  had  ruled 
illegal;  and,  when  counsel  for  defendants 
would  announce  that  they  again  objected,  the 
court  would  rule  it  out."  The  witness  contin- 
ued: "About  two  years  after  Mr.  Strickland 
was  killed,  the  Stricklands  moved  to  Alaba- 
ma. I  don't  remember  if  all  of  them  went. 
After  the  Stricklands  went  away,  I  did  not 
see  them  for  some  time.  Different  people 
have  been  living  there  ever  since." 

J.  T.  Akridge  testified:  "I  know  the  land  in 
dispute.  I  know  about  where  it  lies.  Simon 
Strickland  and  Mrs.  Strickland  lived  on  it  40 
or  50  years  ago.  He  was  killed  there.  I  do 
not  recollect  that  there  waa  more  than  that 
one  settlement  on  the  land.  There  has  been 
a  good  deal  of  wood  cut  since  that.  Dr.  An- 
gler had  wood  cut  there,  worth  on  the  ground, 
not  cut,  $1  a  cord,  I  reckon.  I  cannot  say  for 
certain  whether  Mrs.  Jett  was  on  that  land  or 
not  at  any  time.  She  was  a  little  child  when 
her  father  was  killed,  and  was  there  on  the 
place,  I  suppose.  I  don't  recollect  how  long 
they  stayed  there  after  her  father  was  killed. 
It  might  have  been  two  or  three  years.  Mrs. 
Strickland  lived  there  a  year  or  so,  and  then 
went  to  Alabama.  I  think  all  of  her  family  went 
with  her,  and  none  of  them  have  been  in  pos- 
session of  that  land  since.  Other  people  liv- 
ed in  the  house  after  Mrs.  Strickland  and 
Samuel  went  to  Alabama.  Dr.  Angler  was 
in  possession  of  it;  had  his  tenants  in  there 
24  or  25  years  ago  when  he  cut  the  wood  off; 
has  had  his  tenants  in  there  ever  since,  and, 
since  he  died,  his  family.  One  Leonard  was 
in  possession  before  Dr.  Angler  took  posses- 
sion." 

R.  M.  Tuck  testified:  **!  know  there  was  a 
man  named  Strickland  who  lived  on  the  land 
in  dispute,  and  who  died  there.  If  there 
was  any  other  settlement  on  the  land,  I  could 
not  tell.  It  was  well  timbered.  They  claim- 
ed about  500  acres,  I  think.  He  died  about 
56  years  ago,  as  well  as  I  can  recollect,  and 
lived  there,  and  waa  In  possession  there,  at 
the  time  of  his  death." 


^.  R.  Elliott  testified:  <T  knew  Simon 
Strickland,  the  father  of  plaintiffa  He  lived 
and  died  on  the  land  in  dispute.  There  has 
been  a  good  deal  of  wood  cut  off  of  the  land, 
—about  1,000  or  1,200  cords.  I  suppose  wood 
would  be  worth  from  00  to  75  cents  in  the 
tree  at  those  times.  All  I  know  is  that,  25 
or  30  years  ago.  Dr.  Angler  had  some  wood 
cut  off  the  land,  but  I  do  not  know  how  much. 
Strickland's  widow  went  away  to  Alabama, 
and  carried  all  the  children,  soon  after  he 
was  killed.  I  think  the  house  has  been  occu- 
pied since.  There  were  tenants  there,  who 
said  they  were  the  tenants  of  Dr.  Angler  and 
Mr.  Glenn." 

W.  E.  Sims  testified:  "The  father  of  plain- 
tiffs lived  and  died  on  the  land  in  dispute.  I 
don't  think  there  was  any  other  settlement, 
perhaps,  but  his,  to  amount  to  anything.  Dr. 
Angler  had  a  good  deal  of  wood  cut  off  the 
place  since.  He  told  me  he  had  cut  about 
1,200  cords.  That  wood  was  worth,  in  the 
tree,  75  cents  or  $1.  Mrs.  Strickland  and  her 
children  remained  on  the  place  several  years 
after  her  husband  died.  It  was  about  25 
years  ago  when  Dr.  Angler  cut  the  wood  off." 

W.  A.  Jett  testified:  "I  know  the  land  In 
dispute.  I  know  nothing  at  all  about  it,  with 
reference  to  the  father  of  plaintiffs  living  on 
it"  He  was  asked,  "What  do  you  know  with 
reference  to  one  of  th^  children  disposing  of 
his  interest  in  it?"  Defendants'  counsel  ob- 
jected upon  the  ground  that  it  had  no(  been 
proved  that  any  of  the  children  had  an  in- 
terest in  it  The  objection  was  sustained,  and 
this  ruling,  also,  is  assigned  as  error,  on  the 
ground  that  it  was  an  Intimation  as  to  what 
had  or  had  not  been  proved,  and  was  a  de- 
cision upon  the  evidence  which  had  already 
been  adduced,  and  the  evidence  sought  and  re- 
jected was  material  and  relevant  The  wit- ' 
ness  continued:  "All  the  wood  I  know  of  be- 
ing cut  off  the  place  was  by  Mr.  B.  R.  El- 
liott but  there  was  other  wood  cut" 

W.  F.  Reed  testified:  "Forty-five  years  ago 
I  lived  on  Mr.  Strickland's  land,  four  miles 
west  of  Atlanta.  I  know  the  land  in  d]q;>ute 
now."  Defendants'  counsel  objected  to  the 
statement  of  the  witness  that  he  lived  on 
Mr.  Strickland's  land,  if  it  referred  to  the 
hind  in  dispute.  The  objection  was  sustained, 
and  to  this  ruling,  also,  plaintiffs  excepted, 
claiming  that  the  evidence  was  material  and 
relevant.  In  a  note  the  court  states:  "This 
was  another  repetition  of  the  rule  that  it  could 
not  be  proved  l^y  a  mere  parol  statement  that 
the  land  was  Strickland's."  The  witness  con- 
tinued: "The  widow  Strickland  had  posses- 
sion of  that  land  when  I  lived  there,  in  1H45. 
Her  husband  was  killed  in  1840,  and  had  pos- 
session of  the  land  when  he  was  living.  His 
widow  lived  there  three  or  four  years  after  he 
was  killed,  and  moved  to  Alabama." 

E.  A.  Angier  testified:  "I  wrote  this  letter 
[exhibited  to  witness].  I  went  out  there  With 
my  father  frequently  when  there  watf  some 
wood  cut,  but  don't  know  how  much  was  cut 
It  was  worth  about  75  cents,  in  the  tree.** 


Oa.) 


STUICKLAXD  c.  AXGIEK. 


Defendanti^  connsel  objected  to  the  testimony 
about  the  wood,  and  the  court  ruled  that  he 
''would  let  In  the  evidence,  and  deal  with  It 
afterwards,"  which  remark  or  ruling  la  as- 
signed as  error,  because  of  Its  tendency  to 
suggestion  of  an  Intention  to  afterwards  re- 
pudiate the  testimony.  The  witness  contin- 
ued: "I  think  my  father  died  the  latter  part 
of  February,  1882.  At  odd  Intervals  since, 
some  within  the  last  winter  and  this  winter, 
my  mother  and  several  of  the  family  have 
had  wood  cut  I  gave  no  other  notice  or  let- 
ter to  Mrs.  Jett  or  her  brother  about  a  claim 
to  this  land.  My  father  was  in  possession  of 
this  land  22  or  23  years  ago,  and  then  my 
mother  was  appointed  administratrix  on  his 
estate  In  1882,  and  took  possession  of  it,  and  I 
think  she  divided  the  land  between  the  chil- 
dren four  or  five  years  ago.  Tom  Glenn  was 
In  possession  of  it  with  my  father."  The 
witness  was  asked,  "Under  whom  did  they 
claim?*  Defendants'  counsel  objected  to  this 
question  because,  he  said,  the  witness  could 
not  know.  The  court  ruled  that  plaintiffs* 
counsel  could  prove  whether  they  were  in 
possession,  claiming  title,  or  ^whether  they 
claimed  as  tenants,  and,  If  so,  whose  teilants, 
but  could  not  prove  title  in  that  way.  To  this 
ruling  plaintiffs  except,  because  the  question 
was  as  to  the  claim  of  possession,  so  as  to 
show  the  joint  possession  or  tenancy  In  com- 
mon of  plaintiffs  and  defendants,  and  also  be- 
cause It  was  proper  in  this  way  to  lay  the 
base  or  foundation  of  a  common  title  In  the 
parties  to  the  suit,  as  to  this  land.  The  wit- 
ness continued:  '*I  know  that  my  father  and 
Mr.  Glenn  were  In  possession  jointly,  cUUmlng 
ownership  of  It  I  think,  about  1872  or  1873 
my  father  took  possession  Individually,  and 
remained  in  possession  up  to  his  death. 
When  the  land  was  divided,  my  mother  took 
a  child's  share,  and  we  all  have  been  in  pos- 
session ever  since.  My  father  cultivated  part 
of  the  land,  and  had  tenants  there.  The  hoQse 
which  stood  upon  ^e  land  is  there  now.  He 
cut  wood  in  various  places  all  over  the  land." 
Defendants'  counsel  asked,  <T>ld  he  have  any 
signs  driven  up  around  the  place?"  Plaintiffs' 
counsel  objected  because  Irrelevant  The  ob- 
jection was  overruled,  and  to  this  ruling,  also, 
plaintiffs  excepted.  The  witness  continued: 
"My  mother  had  signs  put  up,  warning  peo- 
ple not  to  trespass  on  the  land,  and  signed  it, 
•Mrs.  B.  A.  Angier,  Administratrix  of  N.  L. 
Angler.'  They  are  there  now,  and  have  been 
there  twelve  years."  Plaintiffs'  counsel  ob- 
jected to  the  witness  stating  the  contents  of 
the  signs.  The  court  ruled  that  they  were  ad- 
missible, as  showing  the  declaration  of  the 
person  in  possession,  which  ruling,  also,  is  ex- 
cepted to  as  not  pertinent.  The  witness  con- 
tinued: "As  to  the  kind  of  possession  mother 
and  children  have  had,  we  have  sold  some  of 
it  to  a  person  who  Is  now  in  possession." 
This  statement  was  ruled  out  The  witness 
continued:  "I  delivered  possession  to  some- 
body else,  or  portions  of  it."  Plaintiffs'  coun- 
«el  objected  to  this  evidence,  and  the  objec- 


tion was  overruled,  which  ruling,  i^so,  is  hz- 
cepted  to.  The  witness  continued:  "I  wrote 
the  letter  of  April,  1888,  to  Mrs.  Jett,  because 
that  was  the  year  of  the  panic.  I  was  pretty 
hard  \xp,  I  waa  land-poor,  and  needed  some 
money,  and  was  on  a  trade  with  reference  to 
this  land."  Plaintiffs'  counsel  objected  be- 
cause irrelevant  The  court  said  he  thought 
It  was  competent  as  to  what  were  the  sur- 
rounding facts  at  the  time,  but  not  as  to 
what  were  the  private  Intentions  of  the  wit- 
ness, to  which  ruling,  also,  plaintiffs  except- 
ed. The  witness  continued:  "I  was  on  a 
trade  as  to  a'  portion  of  the  land,  in  order  to 
get  some  money;  and  about  the  time  we  were 
going  to  con<4ude  the  trade  It  waa  brought  to 
my  attention  by  the  person  to  whom  1  was 
going  to  deliver  possession  that  Mrs.  Jett  had 
made  some  statement  about  the  title  to  our 
property,  and  that  broke  up  the  trade,  and 
then  I  wrote  Mrs.  Jett  the  letter.  That  is 
the  reason  I  wrote  It"  Plaintiffs  introduced 
the  letter  in  question,  dated  AprU  27,  18U3, 
which  stated:  The  writer,  on  various  occa- 
sions, has  heard  of  alleged  <daims  by  Mrs. 
Jett  to  some  of  the  property,  and  was  sure 
she  is  laboring  under  a  misapprehension 
about  that  matter.  Amoifg  his  father's  papers 
he  found  where  some  such-  claim  was  made 
very  many  years  ago,  sounding  "Jett  &  Strick- 
land vs.  N.  L.  Angler  and  J.  T.  Glenn,"  de- 
scribing the  land  lot,  and  then  followed  a 
waiver  of  all  claims  by  said  Jett  &  Strick- 
land; the  waiver  being  signed  by  Uulsey  & 
Tlgnor  for  Jett  A  Strickland,  in  considera- 
tion of  a  money  payment  If  she,  or  Hulsey 
&  Tlgnor,  would  read  this  paper,  which  was 
of  record,  she  would  become  convinced  that 
she  was  mistaken. 

Mrs.  Jett  was  reintroduced,  and  testified: 
"Neither  Mr.  Angier  nor  any  of  the  Anglers 
ever  gave  me  any  other  notice,  besides  this 
letter,  in  reference  to  their  claiming  against 
me  this  land.  I  never  made  any  conveyance 
with  regard  to  this  land." 

Simon  Strickland  was  reintroduced,  and  tes- 
tified to  the  same  effect  that  Mrs.  Jett  had 
testified. 

J.  a1  easy  testified:  "Plaintiffs'  father  Uv- 
ed,  I  think,  about  the  center  of  the  land  In 
dispute.  Much  timber  has  been  cut  from  the 
land,  but  I  do  not  know  how  much." 

Plaintiffs  having  closed,  defendants  offered 
in  evidence  letters  of  administration,  •'making 
Mrs.  Stacy  Strickland  the  administratrix  of 
the  estate  of  Simon  Strickland."  Plaintiffs 
objected  to  this  evidence  as  irrelevant,  and 
that  it  could  not  be  used  to  show  title  out  of 
plaintiffs.  The  objection  was  overruled.  In 
a  note  the  court  states:  "Defendants'  coun- 
sel stated  that  he  would  offer  with  it  a  deed 
^  from  such  administratrix,  as  a  part  of  their 
atle.  Subject  to  such  statement  the  court 
let  the  letters  in."  Defendants  then  offered  a 
paper  purporting  to  be  a  deed  from  Mrs. 
Strickland,  as  administratrix,  to  Ellas  Wood. 
Plaintiffs  objected,  unless  there  was  an  order 
of  court  shown  for  a  sale,  as  a  foundation  for 
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Buch  deed.  The  court  ruled  that  if  It  were 
offered  as  title  he  would  rule  It  out,  and  re- 
jected It,  and  said  that  unless  the  order  was 
produced  thie  letters  of  administration  would 
have  to  go  out  too.  Defendants'  counsel  thea 
stated  that,  the  deed  being  rejected,  the  let- 
ters would  have  to  go  out,  and  moved  to 
rule  out,  or  allow  withdrawal  of,  the  letters. 
The  court  then  ruled  out  the  letters,  which 
ruling  out  of  such  evidence  at  the  time,  plain- 
tiffs daim,  was  improper,  and  except  to  it 
In  a  note  the  court  states:  .  "Plaintiffs'  coun- 
sel had  objected  to  the  introduction  of  the 
letters,  ,and  made  no  objection  to  their  with- 
drawal." Defendants  moved  to  dismiss  the 
petition  on  the  ground  that  plaintiffs  had 
shown  no  title.  The  court,  before  bearing 
the  argument  on  this  motion,  sent  out  the 
Jury,  which  direction  in  sending  out  the  Jury 
is  assigned  as  error.  In  a  note  the  court 
states:  '*That  counsel  might  discuss  more 
freely  the  evidence  on  the  motion  to  dismiss, 
and  that  the  court  might  ask  certain  ques- 
tions, and  refresh  his  mind  as  to  certain  tes- 
timony, without  danger  of  affecting  the  minds 
of  the  Jurors  should  the  case  proceed,  he  sent 
them^  out  pending  the  discussion.  Nobody 
raised  any  objection."  The  court  then  grant- 
ed an  order  that,,  petitioners  having  failed  to 
prove  a  prima  facie  title  to  the  land,  it  was 
adjudged  that  their  application  for  parUtion 
be  denied,  and  the  petition  be  dismissed.  To 
this  order,  also,  plaintiffs  excepted. 

Robt  L.  Rodgers,  for  plaintiffs  in  error. 
J.  T.  Glenn  and  O.  J.  Simmons,  for  defend- 
ants in  error. 

PER  CURIAM.   Judgment  affirmed. 


(99  GfiL.  273) 

BELL  V.  WEYMAN  et  aL 
(Supreme  Court  of  Georgia.     July  27,  1896.) 

Cakorllatxon  of  Dbbd— Fbaod— Usdbt— Surri- 

ciBKOT  OF  Bill. 

The  declaration,  as  amended,  made  a  case 

entitling  the  plaintiff  to  equitable  relief,  and  it 

was  therefore  error  to  dismiss  it  on  demurrer. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  coanty;  J. 
H.  Lumpkin,  Judge. 

Action  by  George  Bell  against  Weyman  ft 
Connors  to  cancel  a  deed.  From  a  Judgment 
for  defendants,  plaintiff  brings  error.  Re- 
versed. 

The  following  is  the  official  report: 
To  the  petition  of  Bell  against  Weyman  & 
Connors,  as  amended,  the  defendants  de- 
murred. The  demurrer  was  sustained,  and  to 
this  ruling  plaintiff  excepted.  The  petition 
alleged:  About  the  day  of  1802,  peti- 
tioner borrowed  from  defendants  $100,  but 
they  paid  him  in  cash  only  $60,  for  which  his 
note  was  given  for  $100,  payable  nine  months 
from  date;  and,  to  secure  payment  of  the  note, 
a  mortgage  was  executed  by  him  on  certain 
realty  in  Atlanta,  described.    The  paper  he 


signed  was,  as  he  understood  it,  a  simpte 
mortgage^  and  not  a  mortgage  and  option  to 
purchase  the  property,  as  it  appears  to  be  from 
the  exhibit  attached.  When  the  day  came  for 
the  payment  of  the  $100,  he  called  at  their  of« 
flee  to  repay  it  They  could  not  be  found,  and 
he  called  the  next  day,  and  still  they  could 
not  be  found.  He  called  the  third  time,  and 
they  were  not  in.  About  the  thhrd  day  after 
the  note  was  due,  he  again  called,  and  ten- 
dered them  the  $100;  but  they  declined  to  take 
it,  claiming  that  the  time  for  redeeming  the 
land  had  passed,  and  that  he  also  owed  them 
$250,  which  debt  they  had  purchased,  or  had 
contracted  to  purchase,  from  one  Ford,  and 
that  he  must  also  secure  them  on  that  debt 
He  did  owe  Ford  the  $250,  and  had  also  given 
Ford  a  security  deed  to  said  property,  and  waa 
willing  to  secure  defendants,  as  he  had  Ford, 
by  giving  them  a  mortgage  or  a  security  deed 
on  the  property;  and*  at  their  instance  and 
solicitation,  he  executed  a  paper  he  then  and 
there  thought  and  understood  was  a  mortgage, 
to  secure  th^m  for  the  $100  and  the  $250.  At 
that  time  he  never  received  a  cent  from  them, 
'nor  did  they  pay  for  him  any  debts  due  by 
him.  All  the'money  due  by  him  to  them  was 
the  $100  borrowed  March  22,  1882,  and  the 
$250  they  claimed  was  purchased  by  them 
from  Ford;  and  the  statement  in  the  deed  that 
he  had  received  $500  is  untrue,  and  at  the 
time  he  executed  the  deed  he  thought  he  was 
executing  a  mortgage,  and  never  knew  the  dif- 
ference until  thereaft^  explained.  Shortly 
afterwards  defendants  obtained  from  Ford  a 
quitclaim  deed  to  the  premises.  At  the  time 
petitioner  executed  the  writing  to  secure  de- 
fendants in  the  sums  of  $100  and  $250,  it  was 
agreed  that  the  rents  and  profits  of  two  of  the 
small  houses  on  the  lot  should  be  paid  over 
to  defendants,  in  order  to  liquidate  the  indebt- 
edness due  by  him  to  them,  as  above  men- 
tioned; and,  in  pursuance  of  this  agreement, 
his  tenants  have  been  paying  their  rents  regu- 
larly to  defendants  from  December  13, 1892,  to 
the  present,  amounting  to  some  $250.  If  the 
said  paper  signed  by  petitioner  on  December 
13,  1892,  is  a  deed,  it  was  simply  meant  for 
a  security  deed,  and  not  one  of  pure  bargain 
and  sale;  and  petitioner  never  understood  that 
he  was  signing  a  regular  sale  deed  to  the  prop- 
erty when  he  executed  said  instrument  to  se- 
cure defendants  for  the  $100  and  the  $250. 
The  lot  described  in  said  deed  contains  three 
houses,  and  is  worth  not  less  than  $2,500.  It 
is  subject  to  be  subdivided  into  three  lots  on 
which  will  be  a  house,  and  either  of  the 
houses  and  lots  is  worth  more  than  the  deed 
by  him  to  defendants,  and  that  fact  alone 
shows  that  he  nev^  intended  to  sell  and  con- 
vey the  entire  property  for  $500,  the  sum  stat- 
ed as  the  consideration  for  the  deed.  He  Is 
an  ignorant  negro,  can  neither  read  nor  write, 
and  never  knew  until  recently  the  character 
of  the  instrument  signed  by  him  December  13, 
1892.  Defendants  are  now  claiming  absolute 
ownership  of  the  property,  basing  their  claim 
upon  the  deed  obtained  from  Ford,  and  that 
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made  by  petittoner  on  December  13, 1802,  axi<l« 
.mider  this  pretended  claim,  are  proceeding  lo 
dispossess  petitioner  from  liis  lot  He  is  poor, 
and  cannot  give  the  bond  and  security  re- 
<iaired  by  law  to  arrest  tbe.  proceedings  to  dis- 
possess, and  therefore  has  no  legal  remedy  to 
prevent  the  execution  of  the  dlsposaessoiy  pro- 
ceedings. He  prayed:  To  enjoin  the  dispoo- 
Bcssory  proceedings;  to  enjoin  defendants  firom 
selling,  Incnmberlng,  or  interfering  with  the 
property;  to  cancel  the  deed  of  December  13, 
1803,  because  it  was  not  the  kind  of  deed 
be  was  induced  to  believe  be  had  signed,  and 
because  it  contains  usury;  that  the  deed  made 
by  Ford  also  contains  usury,  and  should  there- 
fore be  declared  void;  that  defendants  be  re- 
qolred  to  credit  the  ajnounts  coUected  by  tliem 
as  rents  upon  the  amount  actually  due  by  him; 
for  general  relief  and  process.  By  amend- 
ment, he  alleged:  On  account  of  his  i)overty, 
he  is  unable  to  tender  the  amount  due. defend- 
ants on  the  deed  of  December  13,  1892.  He 
therefore  prays  that  whatever  the  Jury  finds 
is  due  defendants  for  money  loaned  to  him 
March  22,  1802,  be  found  in  their  favor  by 
the  jury  agafiost  hhn;  and  that  defendants 
have  all  the  equities  they  are  entitled  to.  The 
demurrer  was  <mi  the  grounds:  The  petition 
Is  without  equity.  Plaintiff  does  not  tender 
defendants  the  sums  admitted  to  be  due  them. 
He  does  not  allege  def aidants  to  be  insolvent, 
and  is  therefore  not  entitled  to  the  reUef 
prayed  for.  There  was  also  a  ground  of  de- 
murrer as  to  the  manner  In  which  the  petition 
had  been  paragraphed. 

W.  L  Heyward  and  T.  a  Battle,  for  plain- 
tiff in  error.  King  !&  Anderson,  for  defend- 
ants in  error. 

PBB  CURIABC    Judgment  reversed. 


(99  Oa.  276) 

SMITH  et  al.  v.  WILSON  et  al. 
(Sqpreme  Court  of  Georgia.    Aug.  3,  1806.) 

DSCBDSKT8>  BSTATM— SaLBS  BT  WlfiOW  AHB  A]>- 

mKISTBATRtX— SUFrXCIBMOT  OF  DUD*- 

IirSTRnCTIGNS—BARMLBSS  EbROR. 

l.It  was  lawful  in  1857  for  a  widow,  who 
was  the  administratrix  of  her  deceased  hus- 
band, after  selling  and  conveying  in  her  indi- 
vidual name  and  right  her  life  estate  in  the 
Isnd  which  had  been  assigned  to  her  as  .dower» 
to  sell,  as  administratrix,  the  reversion  there- 
fai;  such  sale  being  made  under  an  order  of  the 
court  of  ordinary  granting  her  leave,  as  admin- 
istratrix, to  sell  all  the  realty  of  her  intestate. 

2.  In  the  present  case  the  deed  from  the  ad- 
ministratrix to  the  purchaser  at  the  sale  in  ques- 
tion sufficiently  described  the  land  embraced  in 
the  reversion. 

3.  The  charge  complained  of  was  not  adjust- 
ed to  the  issues  involved,  but  as  the  verdict,  un- 
der the  evidence,  was  manifestly  right,  it  should 
not  be  disturbed. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Rockdale  coun- 
ty; K.  H.  Clark,  Judge. 

Action  by  Thomas  H.  Smith  and  others 
against  John  T.  XVilson  and  others  to  recov- 


er land.    From,  a  judgment  (or  defendants, 
plaintiffs  bring  eirror.    Affirmed. 

The  following  is  the  official  report: 
Suits  to  recover  70  acres  of  land  in  the 
northeast  corner  of  lot  305  in  formerly  New- 
ton, now  Rockdale,  county,  were  brought  by 
Thomas  H.  Smith  and  others,  children  and 
heirs  at  law  of  Hillpian  Smith  and  his  wife, 
Amanda  R.,  and  by  certain  grandchildren, 
whose  parents  were  dead.  The  youngest 
child  of  Hlllman  and  Amanda  R.  Smith  was 
bom  in  1S52,  and  died  in  1880.  Hlllman 
Smith  died  in  1854,  In  possession  of  lot  305, 
which  had  been  conveyed  to  him  in  1850  by 
deed  reciting  a  consideration  of  $305.  His 
widow,  Amanda  R.,  was  appointed  adminis- 
tratrix of  his  estate  by  the  court  of  ordinary 
of  Newton  county,  which  court  on  Septem- 
ber 8,  1855,  passed  an  order  granting  her 
leave  to  sell  the  real  estate  of  the  deceased 
for  the  benefit  of  his  heirs  and  creditors. 
She  applied  to  the  superior  court  of  Newton 
county  for  dower;  stating  in  her  application 
that  Hlllman  Smith  died  on  June  15,  1854, 
possessed  of  lot  306.  Upon  this  application, 
with  the  return  of  commissioners,  the  land 
in  dispute  was  set  apart  to  her,  as  dower, 
by  the  judgment  of  said  court,  on  October 
31,  1855.  On  November  6,  1855,  two  deeds 
were  made,— one  by  Mrs.  Smith,  as  admin- 
istratrix, to  William  Wright,  who  was  her 
father,  this  deed  reciting  a  public  sale  of 
the  land  conveyed;  the  other  by  Wright  to 
Mrs.  Smith  individually.  Each  of  them  re- 
cites a  consideration  of  $180,  and  conveys  lot 
305,  containing  202^  acres,  "with  the  ex- 
ception of  the  widow's  dower  recently  laid 
off."  On  October  21.  1857,  Mrs.  Smith,  by 
deed  reciting  a  consideration  of  $250,  con- 
veyed to  Henry  Wilson  the  same  property 
as  described  in  the  two  deeds  last  mention- 
ed; and  on  the  same  day  she  conveyed,  by 
separate  deed,  reciting  a  consideration  of 
$50,  "all  her  right  and  titie  to  dower"  in 
lot  305  (the  same  being  one-third  of  said  lot. 
In  the  northeast  comer  thereof),  In  fee  sim- 
ple, with  wariranty.  On  December  7,  1857, 
she,  as  administratrix,  conveyed  to  said  Wil- 
son by  deed  reciting  a  consideration  of  $38, 
and  further  reciting  that  it  was  made  agree- 
ably to  the  order  granting  her  leave  to  sell 
(already  mentioned)  "a  parcel  of  land  be- 
longing to  the  estate  of  the  deceased,"  situ- 
ate in  Newton  county,  **known  and  distin- 
guished as  part  of  lot  305,  in  the  Sixteenth 
district,  containing  sixty-seven  and  three- 
quarters  acres."  This  deed  was  recorded  on 
November  28,  1859.  Mrs.  Smith  had  re- 
mained in  possession  of  the  land  in  dispute 
from  the  time  of  her  husband's  death  until 
she  sold  it  to  Wilson,  when  she  moved 
away,^  and  he  entered  in  possession,  and  so 
remained  until  December  5,  1879,  when  he 
sold  tbe  land  to  Mrs.  Camp,  making  her  a 
warranty  deed,  which  was  recorded  in  the 
same  month.  She  remained  In  undls^turbed 
possession  until  1889,  when  she  sold  to  de- 
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fendantB,  who  bave  since  held  the  posses- 
sion. Mrs.  Smith  died  in  1894,  and  these 
suits,  ifrhlch  were  tried  together,  were 
brought  on  March  9,  1895.  Mrs.  Camp  tes- 
tified that  she  beUeved  the  title  aU  right 
when  she  purchased,  and  each  of  defendants' 
testified  that  he  knew  of  no  adverse  claim 
when  he  purchased,  and  believed  he  was 
getting  a  good  title.  For  plaintiffs,  there 
was  testiniony  that  the  land  embraced  in 
the  dower  assigned  to  Mrs.  Smith  was 
worth  in  1857  five  dollars  or  more  per  acre. 
Thomas  H.  Smith  testified  that  all  the  plain- 
tiffs, except  the  wife  of  W.  B.  Smith,  reside 
out  of  Rockdale  county;  that  witness  and 
all  the  other  plaintiffs  always  understood 
that  nothing  was  ever  sold  by  his  mother, 
except  a  life  estate  in  the  dower,  and  at  her 
death  it  would  go  back  to  the  estate  of  his 
father;  that  none  of  them  knew  anything 
of  the  deed  made  by  his  mother,  as  admin- 
istratrix, to  Henry  Wilson,  in  1857,  and 
therefore  never  ratified  and  confirmed  it; 
and  that  about  15  years  ago  the  father-in- 
law  of  one  of  the  defendants  visited  witness* 
mother  and  family,  in  Newton  county,  in 
reference  to  the  dower,  and  was  told  by 
them  that  she  had  only  sold  a  life  interest 
in  the  same.  W.  B.  Smith  testified  similarly, 
and  added  that  the  husband  of  Mrs.  Camp 
came  to  him  before  the  deed  was  made  by 
Wilson  to  her,  and  Inquired  of  him  as  to  the 
titles  of  the  dower,  and  whether  or  not  the 
heirs  of  Hillman  Smith  expected  to  claim  it 
after  her  death,  and  he  informed  Mr.  Camp 
that  Mrs.  Smith  had  only  sold  a  life  inter- 
est in  her  dower,  and  that  at  her  death  the 
children  of  Hillman  Smith  would  certainly 
claim  it.  The  Jury  found  for  the  defend- 
ants, and  plaintiffs'  motion  for  a  new  trial 
was  overruled.  The  grounds  of  the  motion 
were  that  the  verdict  was  contrary  to  law 
and  evidence,  and  the  court  charged  the  Jury 
as  follows:  "If  you  believe  from  the  evi- 
dence that  Mrs.  Amanda  R.  Smith  was  the 
administratrix  of  her  husband's  estate,  and 
that,  after  dower  was  assigned  to  her,  she 
sold  her  dower  interest,  and  afterwards  she, 
as  administratrix,  sold  the  dower  land,  as  a 
part  of  the  estate,  and  in  that  capacity  made 
a  title  to  the  purchaser  at  said  sale,  and 
that  she  then  or  thereabouts  abandoned  the 
possession  of  the  dower  Ijand,  and  passed 
the  possession  to  the  said  purchaser,  such 
deed  and  such  possession  constituted  a  point 
of  time  from  which  a  title  by  prescription 
would  begin  to  run;  and  if  you  believe  from 
the  evidence  that  the  heirs  at  law  were  old 
enough  to  hold  the  adverse  possession  as 
much  as  seven  years  before  these  suits  were 
instituted,  and  that  the  said  adverse  posses- 
sion was  had  for  said  length  of  time,  their  right 
to  recovery  would  be  barred;  such  deed  be- 
ing good,  and  good  only,  as  color  of  title,  under 
which,  if  there  has  been  any  adverse  and  no- 
torious possession  for  the  statutory  period, 
as  against  persons  capable  of  suing,  the 
defendants  would    be  entitled    to  prevail" 


The  errors  assigned  upon  this  charge  are 
that  it  took  from  the  consideration  of  the 
Jury  all  questions  of  the  legality,  fairness, 
sufficiency,  or  legal  effect  of  the  seyeral 
deeds  made  by  Mrs.  Smith  In  her  individual 
and  representative  capacities,  aUd  that  It 
was  not  supported  by  the  evidence. 

X  N.  Glenn  and  J.  R.  Irwin,  for  plaintifCs 
in  error.  A.  0.  McCalla,  for  defendants  In 
error, 

PER  CURIAM,    Judgment  afllrmed. 


(98  Oa.  626) 

BAQLBY  T.  COLUMBUS  SOUTHERN 
Rr.  CO. 

(Supreme  Court  of  Georgia.     June  18,  1890.) 

JUSTICKS  OF  THB  PBACB— JURISDICTION— RBALTT— 

Whjlt  C03TSTITUTB8— Railroad  Compjl- 
NiBs— Action  yor  Firb. 

1.  A  justice's  court  has  no  jurisdiction  of  an 
action  for  damages  to  realty. 

2.  Fences  permanently  affixed  to  land  ctmsti- 
tute  a  part  of  the  realty;  and,  as  a  general 
rule,  unmatured  crops  growing  upon  land  be- 
longing to  the  owner  of  the  crops  are  to  be 
regarded  as  part  and  parcel  of  the  land. 

3.  It  follows  that  a  justice's  court  has  no 
jurisdiction  of  an  action  for  damages  alleged 
to  have  been  occasioned  by  the  negligence  of  a 
railway  company  in  setting  fire  to  and  boming  / 
fences  indosmg  the  plaintiff's  land,  and  causing 
damage  to  his  pasture  and  to  a  crop  of  unma- 
tured cotton  growing  In  his  field. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Chattahoochee 
county;  W.  B.  Butt,  Judge. 

Action  by  John  D.  Bagley  agaiuBt  the  Co- 
lumbus Southern  Railway  ComiMiny  to  recov- 
er damages  for  injuries  caused  by  a  fire  set 
by  a  locomotive.  From  a  Judgment  for  de-. 
fendant,  plaintiff  brings  error.     Affirmed. 

Leonidas  McLeater,  for  plaintiff  in  error. 
Miller,  Wynn  &  Miller,  for  defendant  in  error. 

Snf  MONS,  C.  J.  1.  Under  the  constitution 
of  1877,  the  Jurisdiction  of  a  justice's  court 
over  actions  arising  ex  delicto  is  confined  to 
"cases  of  injuries  or  damages  to  personal 
property."  Code,  §  5153;  James  v.  Smith,  02 
Ga.  345,  347;  Mayoir,  etc.,  v.  Lamn,  69  Ga.  577, 
580;  White  Star  Line  S.  S.  Co.  v.  County  of 
Gordon,  81  Ga.  47,  7  S.  E.  231.  It  follows 
that  a  Justice*8  court  has  no  Jurisdiction  of  a 
case  fn  which  the  plaintiff  seeks  to  recover 
damages  for  an  injury  to  realty  caused  by  the 
wrongful  act  of  the  defendant 

2.  In  the  present  case,  which  waa  commen- 
ced in  a  Justice's  court,  the  plaintiff  alleged 
that  the  defendant  railway  company  "did  care- 
lessly set  fire  to  and  destroy  and  bum  a  certain 
cow  pasture,  and  about  300  yards  of  fencing, 
and  about  one-half  acre  ot  cotton  growing 
in  the  field,  the  property  of  complainant,  and 
all  of  the  value- of  $25."  Whether  the  magis- 
trate had  Jurisdiction  to  entertain  the  suit 
must  depend,  therefore,  upon  whether  the 
property  alleged  to  have  been  thus  destroyed 
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Is  legally  to  be  coBsldered  and  characterized 
as  personalty  or  as  realty. 

The  burning  of  the  plalntifTs  "cow  pas- 
ture'* can  scarcely  be  regarded  as  anything 
less  than  an  injury  to  realty.  Indeed,  to 
characteriase  such  an  injary  merely  as  damage 
to  personalty  would  appear  to  be  a  euphe- 
mism unwarranted  under  the  strict  rules  of 
law.  If  tlie  plaintiff  really  intended  to  aver 
that  the  grass  or  other  natural  herbage  grow- 
ing upon  his  pasture  lands  was  destroyed  by 
fire,  still  such  damage  is  to  be  legally  con- 
sidered as  an  injury  to  realty.  "Growing 
crops,  if  fructus  naturales,  are  part  of  the  soil 
before  severance."  4  Am.  &  £ng.  Enc.  Law, 
884w  '*It  is  generally  held  that  growing  trees, 
fruit,  and  grass  are  parcel  of  the  land.'*  Ty- 
ler, Fixt  735.  As  we  shall  hereinafter  more 
fuUy  discuss  the  nature  of  growing  crops  and 
their  legal  status,  we  may  dismiss  for  the 
present  further  consideration  of  the  plalntiCTs 
claim  of  injury  to  his  pasture,  and  pass  to  a 
discussion  of  the  character  of  the  damage  he 
sustained  by  reason  of  the  burning  of  his 
fences. 

"A  fence  is  generally  considered  to  be  a 
part  of  the  realty."  7  Am.  &  Eng.  Enc.  Law, 
905,  906,  citing  cases.  And,  to  the  same  ef- 
fect, see  Tyler,  Fixt  U6,  132,  133.  Certain- 
ly, where  the  owner  of  land  builds  or  main- 
tains thereon  a  substantial  fence,  as  a  perma- 
nent structure,  constituting  an  improvement 
of  the  premises,  such  fence  becomes  as  much 
an  integral  part  of  the  realty  as  would  a 
house  or  brick  wall  erected  thereon.  Our 
Code  settles  this  question,  for  it  is  declared 
In  section  2219  that  "anything  intended  to  re- 
main permanently  in  its  place,  though  not 
actually  attached  to  the  land,  such  as  a  rail 
fence,  is  a  part  of  the  realty."  So,  the  burn- 
ing of  the  plaintiff's  fences  is  likewise  to  be 
regarded  as  damage  to  realty. 

Our  main  difficulty  in  disposing  of  the  ques- 
tion 3f  Jiurisdiction  raised  in  this  case  has 
been  to  properly  determine  the  legal  character 
of  the  third  item  of  damage  claimed  by  the 
plaintiff,  arising  out  of  the  destruction  of  un- 
matured cotton  growing  in  his  field.  Many 
of  the  modem  text-books  and  numerous  ad- 
judicated ca3-3S  have  been  adverted  to  during 
the  course  of  our  investigation,  but  with  a 
result  tending  rather  to  confusion  than  prac- 
tical aid,  so  far  as  concerns  a  correct  deter- 
mination of  the  question  whether,  at  common 
law,  growing  crops  were  characterized  as  per- 
Bona^  or  as  real  property.  For  instance,  Mr. 
Freeman  says:  "Crops,  whether  growing  or 
standing  in  the  field  ready  to  be  harvested, 
are,  when  produced  by  annual  cultivation,  no 
part  of  the  realty."  1  Frodm.  Ex'ns,  S  113. 
And,  in  support  of  his  text,  he  cites  cases  to 
show  that  unmatured  crops  are  "liable  to 
voluntary  transfer  as  chattels,*'  "may  be  seiz- 
ed and  sold  under  execution,"  and  pass  "to 
the  executor  or  administrator  of  the  occupier 
[of  the  land],  if  he  die  before  he  has  actually 
cut,  reaped,  or  gathered  the  same."  On  the 
other  hand,  it  is  broadly,  stated  in  the  Ameri- 


can &  English  Encyclopedia  of  Law  (volume 
4,  p.  887)  that  "growing  crops,  before  ma- 
turity, and  unsevered  from  the  soil,  are  part 
and  parcel  of  the  land  on  which  they  grow, 
and  pass  with  a  conveyance  of  the  land." 
Cases  almost  innumerable  are  cited  as  show- 
ing that  this  rule  obtains  in  nearly  every  state 
in  the  Union.  This  text  is  then  immediately 
followed  by  /the  statement  (page  891)  that 
"crops  ripe  for  harvest  are  personal  property. 
They  pass  to  the  executor,  and  not  to  the  heir. 
They  are  liable  to  be  seized  on  execution,  and 
the  officer  may  enter,  cut  down,  seize,  and  sell 
the  same  as  other  personal  estate.**  On  the 
succeeding  page  it  is  said:  "Although  grow- 
ing crops  are  part  of  the  realty,  unless  sev- 
ered from  the  soil,  yet,  for  the  purpose  of 
levy  and  sale  on  execution,  they  are  suffered 
to  be  treated  as  personalty."  Again,  we  find 
it  stated  in  6  Lawson,  Rights,  Rem.  &  Prac. 
§  26S1,  that  "crops,  unto  they  are  gathered, 
are  things  immovable,  or  real  estate,  because 
they  are  attached  to  the  ground";  but,  when 
"crops  are  gathered,  they  become  movable  oi 
chattels  personal,  because  they  are  no  longer 
attached  to  the  soiL  *  *  *  Ck>m,  ripe,  but 
standing  cut  in  the  field,  passes  by  deed  of 
the  freehold.  Unharvested  crops  go  to  the 
devisee  of  the  land,  and  not  to  the  executor; 
but,  as  against  the  heirs  at  law,  they  go  to 
the  executor."  This  statem^t  is  met  by  the 
assertion  to  be  found  in  3  Ballard,  Real  Prop. 
§  128,  that  "annual  crops  sown  by  the  owner 
of  the  soil  or  by  his  tenant,  and  which  are 
the  produce  of  industry  and  care  while  grow- 
ing and  immatured,  are  personal  property": 
whereas  in  the  first  volume  of  the  same  work 
(section  111)  it  is  said  that,  "as  a  general  rule, 
growing  crops,  which  have  been  planted  by 
the  owner  of  the  soil,  constitute  a  part  of  the 
realty;  but  this  rule  is  held  not  to  apply  to 
crops  which  have  matured  and  are  ready  to 
be  harvested."  Mr.  Kerr  says:  "Growing 
crops  planted  by  the  owner  of  the  soil  are  a 
part  of  the  realty,  and,  as  a  general  rule,  will 
pass  with  it  on  conveyance.  *  *  *  And  this 
seems  to  be  the  case  even  though  the  crops 
are  at  the  time  standing  .in  the  field  unhar- 
vested, although  ripe,  and  the  season  for  gath- 
ering them  is  long  past  *  ♦•  It  is  the 
general  rule  that  a  crop  growing  on  land  at 
the  time  of  a  sale  under  execution  passes  to  the 
purchaser;  and  the  isame  is  true  on  a  sale 
under  a  mortgage  foreclosure.  •  •  •  And 
growing  crops  are  a  part  of  the  realty  as  be- 
tween the  successful  plaintiff  hi  an  action  of 
ejectment  and  the  evicted  defendant,  where 
the  crops  were  planted  after  the  commence- 
ment of  the  action  in  ejectment  But  the  rule 
is  otherwise  where  the  grain  was  sown  and 
harvested  by  one  on  lands  to  which  he  claim- 
ed tide,  and  of  which  he  was  in  actual  posses- 
sion. Oops  planted  by  a  tenant  who  holds 
under  the  owner  of  the  soil  are,  as  between 
the  landlord  and  his  tenant,  personal  property; 
and  the  tenant  has  the  right  to  remove  them. 
They  become  part  of  the  realty,  however, 
should  the  tenant  voluntarily  abandon  or  for- 
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fdt  posseaslon  of  the  premises.*'  1  Kerr, 
ReiQ  Prop.  SS  50,  51.  In  the  secoDd  v<^uine  of 
the  same  work  (section  058),  tbe  author  says: 
"Where  there  are  annual  crops  upon  the  lands 
assigned  to  a  widow  as  her  dower,  which  were 
growing  at  the  time  of  her  hushand*8  death, 
they  will  belong  to  her,  and  not  to  the  heirs 
or  executors  of  the  husband;  but  if  there  has 
been  a  severance  by  the  husband,  as  where  he 
has  assigned  the  crops  to  pay  his  debts,  the 
wife  will  not  be  entitled  to  have  dower  as- 
signed therein."  So  far  as  the  offense  of 
larceny  is  concerned,  Mr.  Bishop  says  that 
standing  grain  was  at  common  law  consid- 
ered as  realty,  and  it  required  statutory  enact- 
ment to  c<)nstitute  an  unauthorissed  taking  of 
crops  larceny  in  the  several  states  where  such 
act  is  made  a  crime.  1  Bish.  New  Or.  Law, 
§  577.  In  Preston  v.  Ryan,  45  Micb.  174,  7 
N.  W.  820,  Justice  CwAey  said:  "WhUe  it  Is 
quite  true  that  the  growing  crops  are  a  part 
of  the  realty,  yet,  for  the  purposes  of  levy  and 
sale  on  execution,  they  are  suffered  to  be  treat- 
ed as  personalty."  And  there  are  numerous 
cases  in  which  it  has  been  held  that  where 
tbe  owner  of  crops  has  undertaken  to  sdl  the 
same  at  private  sale,  before  they  matured,  or 
while  ripe,  though  ungathered,  such  crops,  if 
grain  or  other  agricultural  produce  raised  an- 
nually, are  to  be  treated  as  personalty  for 
the  purposes  of  such  sale.  Tbe  question  as  to 
whether  such  crops  were  personalty  or  realty 
arose  in  considering  the  effect  of  the  statute 
of  frauds  upon  sales  of  this  character.  These 
decisions  were  confined,  however,  to  sales  of 
such  crops  only  as  were  termed  "emblements" 
at  common  law.  Olark,  Gout  106.  Says  Mr. 
Kerr,  in  dealing  with  this  subject:  "A  dis- 
tinction is  to  be  observed  between  f  ructus 
.  naturales,'  or  the  natural  growths  of  the  soil, 
such  as  trees,  grasses,  herbs,  fruit  on  trees, 
and  the  like,  which  at  conmum  law  are  pert 
of  the  soil,  and  'f ructus  industriales,'  or  fruits 
or  products  the  result  of  the  annual  labor  of 
man  In  sowhig  and  reaping,  planting  and  gath- 
ering, which,  though  strictly  a  part  of  the 
realty,  as  much  as  those  products  whicb  the 
soil  brings  forth  without  man's  intervention, 
are  treated  as  personal  property  for  many  pur- 
poses." 1  Kerr,  Real  Prop.  9  53.  Mr.  Bish- 
op doubts  much  the  soundness  of  the  distinc- 
tion made  in  regard  to  crops  of  the  latter  kind, 
but  says:  "The  exception  of  deeming  them 
personalty  for  most  civil  purposes,  even  while 
attached  to  the  soU,  is  probably  established  too 
firmly  in  authority  to  be  overthrown."  Blsh. 
Cont.  §  129a  For  a  full  discussion  of  the 
subject,  and  a  review  of  the  leading  cases, 
English  and  American,  see  Browne,  St  Frauds 
(5th  Ed.)  §  235  et  seq.;  1  Benj.  Sales,  %  113  et 
seq.;  4  Am.  &  Eng.  Enc.  Law,  883  et  seq.; 
Blackb.  Sales,  5;  1  Add.  G<Mit  S  2DG;  Baker, 
Sales,  §  153;  Tied.  Real  Pw^  9  799;  Tyler. 
Fixt  732  et  seq.;  8  Washb.  Real  Prop.  3©4 
et  seq.;  2  Add.  Ck>nt  9  656  et  seq.;  2  Schoul- 
er,  Pens.  Prop.  9  448  et  seq.;  Tied.  Sales,  9  59. 
In  summing  up,  the  author  of  the  woik  last 
dted  says:    **Tho  better  opinion,  independent 


of  the  authorities,  would  seem  to  be  Qiat  any 
contract  which  undertakes  to  pass  title  to  any* 
thing  annexed  to  the  soil,  without  severanoeb 
is  a  contract  for  the  sale  of 'an  interest  in  land* 
whatever  may  be  the  character  of  the  thing 
to  be  severed,  and  fidls  within  the  fourth  sec- 
tion of  the  statute." 

Any  one  Wishing  to  further  entangle  himsdf 
in  the  mystic  maze  of  uncertainty  and  contra- 
diction in  which  the  law'  governing  growing 
crops  has  become  involved  may  profitably  di- 
rect his  attention  to  the  legion  of  cases  dted 
by  the  various  text  writers  to  whom  we  have 
above  referred.  The  field  thus  open  to  him  is 
promising  even  unto  distraction.  Such  a  rich 
mhie  of  abstruse  legal  feambig  is,  doubtless, 
of  untold  value.  It  has  not,  however,  proved 
helpful  In  the  decision  of  the  present  case,  nor 
led  us  to  an  understanding  of  the  general 
principle  underlying  the  whole  subject  In- 
deed, we  are  free  to  confess,  that  about  the 
only  deduction  we  have  been  able  to  draw 
therefrom  is  that  a  growing  crop  is  a  sort  of 
legal  species  of  chameleon,  constantly  chan- 
ging color  to  meet  the  emergency  of  each  pe- 
culiar class  of  cases  in  which  the  question 
arises  whether  it  is  to  be  considered  as  per- 
sonalty or  as  realty.  Amid  all  this  glare  of 
legal  light,  we  have  not  been  so  fortunate  as 
to  find  any  case,  or  class  of  cases,  like  the 
present,  in  which  this  creature  of  the  law 
has  thus  arbitrarily  volunteered  to  assume 
its  distinguishing  hue.  Dike  a  man  with 
many  aliases,  it  presents  itself  sometimes  un- 
der one  name,  at  other  times  under  quite  an- 
other; so  that  we  may  not  know  how.  upon 
special  occasion,  to  address  it  Being  thufl 
thrown  upon  our  own  resources,  we  feel  at 
liberty,  and  shall  endeavor,  to  classify  the 
plaintiff's  unhappy  crop  of  cotton  agreeably 
to  our  own  understanding  of  the  legal  status 
of  growing  crops  at  common  law,  and  without 
regard  to  the  conflicting  views  entertained  by 
the  several  authors  from  whom  we  have 
above  quoted. 

We  may  at  the  outset  remark  that  In  oor 
opinion,  growing  crops,  before  actual  seveiv 
ance  from  the  soil,  were  consistently  regard- 
ed at  common  law  as  realty.  Whatever  in^ 
congruities  may  have  crept  into  the  law  upon 
the  subject  as  now  understood  in  many  Juris- 
dictions we  believe  attributable  alone  to  a 
misconception  on  the  part  of  courts  of  the 
present  day  of  the  rules  which  governed  this 
species  of  property  under  the  feudal  system 
prevailing  in  England  at  an  early  period  of 
its  history.  Especially  would  it  seem  that 
the  principle  which  underlies  the  doctrine  of 
emblements  has  been  too  often  overlooked, 
disregarded,  misunderstood,  or  misconstrued. 
Blackstone  tells  us  that  in  feudal  times, 
when  a  common  recovery  suffered  by  the  ten- 
ant of  the  freehold  had  the  effect  of  annihi 
lating  all  leases  for  years  then  subsisting, 
estates  for  years  were  necessarily  of  a  pre- 
carious nature,  and  of  short  duration.  2  BL 
Oomm«  143.  The  hardship  attending  a  thus 
sudden  termination  of  the  leftsee's  estate  be* 
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fore  he  could  reap  the  Crolts  of  his  toll,  by 
gathering  hia  cropa»  appealed  strongly  for  his 
protection*  Relief  was  justly  afforded  by  the 
courts  upon  the  doctrine  of  emblements,  de- 
signed to  meet  an  emergency  thus  occasioned, 
whereby  the  tenant  for  years  was  given  a 
right  to  gather  that  which  he  had  in  good 
faith  planted..  Not  so,  however,  if  a  tenant 
whose  term  was  certain  sowed  a  crop  he 
could  not  reasonably  expect  to  be  able  to  har- 
vest before  his  term  expired,  or  by  his  own 
act  terminated  his  estate  before  his  crops 
were  matured  and  gathered,— in  the  one  case, 
because  "it  was  his  own  folly  to  sow  what  he 
could  never  reap  the  profits  or*;  and,  in  the 
other  case,  because  his  estate  terminated  by 
reason  of  his  own  default  or  caprice.  2  Bl. 
Comm.  145.  And  in  like  manner  was  the 
doctrine  applied  as  to  tenants  at  will.  Id. 
146.  It  is  proper  to  further  observe  that  the 
right  established  by  the  doctrine  of  emble- 
ments was  something  more  than  a  mere 
naked  privilege  accorded  to  the  outgoing  ten- 
ant to  sever  from  the  soil  his  ripened  crops 
(thus  converting  the  same  into  personalty), 
and  carry  them  off,  along  with  such  chattels 
belonging  to  him  as  might  happen  to  be  upon 
the  premises  at  the  termination  of  his  estate. 
Growing  and  immature  crops  were  also  cov- 
ered by  this  doctrine,  which  further  gave  to 
the  tenant  '*the  right  of  ingress,  egress,  and 
regress  so  far  as  needful  for  due  attention 
to  and  gathering"  the  same.  1  Kerr,  Real 
Prop.  I  652.  "The  right  to  emblements  in- 
cludes the  right  to  the  land  to  cultivate  and 
harvest  them.'*  (8  Lawson,  Rights,  Rem.  ft 
Prac.  S  2682.  So,  it  will  be  seen  that  the  ef- 
fect of  the  doctrine  was  to  give  the  departing 
tenant  a  right  to  the  use  and  sustenance  of 
the  soil  for  a  period  sufficiently  long  to  ma- 
ture his  crops;  thus,  to  this  extent,  extending 
the  term  of  his  original  estate,  and,  hx  conse- 
quence, depriving  his  successor  in  estate  of 
the  unrestricted  use,  and  of  all  profits,  of 
such  lands  as  were  necessary  to  the  growing 
of  the  crops,  until  the  same  matured  and 
were  harvested.  If  the  doctrine  of  emble- 
ments extended  no  further,  the  tenant  at  wlU, 
the  tenant  for  years,  or  the  tenant  pur  autre 
vie,  would  be  fully  protected,  provided  he  re- 
mained in  life;  otherwise,  his  very  natural 
failure  and  omission  to  demand  and  enforce 
bijs  right  would  inure  to  the  benefit  of  his 
successor  in  estate,  thus  unjustly  depriving 
the  family  and  creditors  of  such  tenant  of  the 
fruits  of  his  toil.  Neither  creditors  nor  his 
heirs  could  enter  upon  the  land  and  gather 
the  crops  without  committing  trespass,  were 
this  a  right  restricted  to  the  tenant  himself, 
although,  had  the  tenant  himself  exercised 
this  right  before  his  death,  his  heirs  and  cred- 
ttors  would  have  gained  a  Just  benefit  and 
advantage  by  reason  of  such  exercise,  the  re- 
sult of  which  would  have  been  to  convert  the 
erops  into  personalty,  and  render  the  same 
•apable  of  due  administration  and  distribu- 
tion agreeably  to  law.  But  this  emergency 
was  foreseen.  The  maxim  of  the  law,  "Actus 
v.25s.E.no.l2 — 41 


Dei  nemini  facit  injuriam,"  was  invoked,  and 
the  representatives  of  the  deceased  tenant 
were  given  the  right  to  enter  upon  the  land 
and  gather  the  crops,  after  which,  of  course, 
having  thds  become  converted  into  personal 
estate^  they  were  subject  to  administration  as 
such.  See  2  BL  Comm.  122.  Subsequently, 
the  doctrine  of  emblements  was  still  further 
extended  to  include  crops  planted  by  a  tenant 
in  fee  who  died  before  time  for  harvest,  prin- 
cipally for  the  protection  of  creditors  (Id. 
404);  and  with  much  rea,son,  for,  as  against 
creditors,  the  heir  to  the  Inheritable  estate 
had  no  Just  claim  to  profits  derived  there- 
from before  he  succeeded  to  its  possession, 
certainly  not  when,  indeed,  his  ancestor  may 
have  been  enabled  to  plant  and  tend  such 
crops  solely  by  reason  of  credit  extended  to 
him  by  such  creditors. 

The  whole  doctrine  of  emblements  was 
based  upon  two  reasons:  (1)  Upon  natural 
Justice  and  equity;  (2)  upon  grounds  of  pub- 
lic policy.  The  substantial  merit  of  the  first 
reason  assigned  Is  apparent  How  public 
policy  was  subserved  by  an  application  of 
the  doctrine  Is  explained  by  Blackstone 
when  he  says:  "The  encouragement  of  hus- 
bandry, •  •  •  being  a  public  benefit, 
tending  to  the  increase  and  plenty  of  provi- 
sions, ought  to  have  the  utmost  security  and 
privilege  that  the  law  can  give  it"  2  Bl. 
Comm,  122.  We  have  already  shown  that 
where  the  reason  of  the  doctrine  fails,  it  has 
no  application;  as  where,  for  instance,  a 
tenant  terminates  his  estate  through  his 
own  default  or  misconduct  In  such  case 
the  law  as  it  existed  prior  to  the  establlsh- 
.ment  of  this  doctrine  was  suffered  to  apply 
in  all  its  rigor,  whereby  a  growing  crop,  un- 
til actually  severed  from  the  soil,  was  re- 
garded as  a  part  of  the  land  itself,  and 
passed  accordingly.  That  this  is  true  is  evi- 
denced by  the  fact  that  the  courts  of  Eng- 
land have  uniformly  held  that,  at  common 
law,  growing  crops  were  not  considered  per- 
sonalty before  severance,  and  were  there- 
fore not  the  subject-matter  of  larceny.  1 
Bish.  New  Cr.  Law,  §  577;  2  Bish.  Or.  Law 
(7th  Ed.)  (  763;  12  Am.  &  Eng.  Enc.  Law, 
781,  782,  and  notes;  2  Bl.  Comm.  404.  In- 
deed, if,  at  common  law,  standing  crops 
were  regarded  as  personal  property,,  the  doc- 
trine of  emblements  was  needlessly  devised, 
so  far,  at  least,  as  ripened,  though  un- 
gathered,  crops  were  concerned;  for  we  ap- 
prehend it  was  always  the  right  of  a  tenant 
upon  a  suddeA  and  unexpected  termination 
of  his  estate,  to  demand  a  reasonable  time 
within  which  to  gather  up  his  household 
goods  and  other  personal  effects  before  va- 
cating the  premises,  and,  if  his  ungathered 
crops  constituted  a  part  of  his  chattels,  he 
would  have  a  reasonable  time  in  which  to 
gather  and  carry  them  away.  The  truth  of 
the  matter  is,  however,  that  before  the  in- 
troduction into  the  law  of  the  doctrine  of 
emblements,  the  tenant  had  no  right  to  the 
usufruct  of  the  land  a  sitigle  day  beyond  his 
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term»  nor  to  any  profits  thereof  not  ariaing 
strictly  within  the  period  of  his  right  of  oc- 
cupancy. Consequently,  after  his  estate 
had  become  fully  determined,  he  would  have 
no  better  right  to  claim  standing  .crops  than 
he  would  plowbote,  although,  had  he  gath- 
ered his  crops  or  exercised  his  right  as  to 
plowbote  before  the  expiration  of  his  term, 
his  right  to  carry  the  one  or  the  other  off 
as  personalty  would  certainly  exist.  The 
doctrine  of  emblements  Is  based,  and  pro- 
ceeds solely,  on  the  Idea  that  the  tenant  Is 
justly  entitled  to  gather  his  crops,  even 
though  his  term  has  expired,  and  without  re- 
gard to  whether  such  crops  are  to  be  consid- 
ered as  In  the  nature  of  personalty  or  realty. 
Nor  Is  the  fact  that  at  common  law  the  ex- 
ecutor of  a  deceased  tenant  was  entitled  to 
claim  emblements  any  test  as  to  the  legal 
character  of  such  crops  while  yet  standing 
In  the  field.  Here  we  disagree  with  the  con- 
clusion drawn  by  Mr.  Freeman  and  other 
writers.  Formerly,  under  the  common-law 
rules  of  succession,  the  title  to  crops  unsev- 
ered  from  the  soil  could  not  pass  Into  the 
executor.  Under  the  doctrine  of  emble- 
ments, however,  he  was  given  the  right  to 
enter  upon  the  land.  In  the  name  of  the  de- 
ceased tenant,  and  convert  the  crops  Into 
personalty,  by  gathering  the  same  and  car- 
rying them  away,  whereby  the  rules  of  suc- 
cession governing  personalty  were  given  op- 
portunity to  ultimately  take  effect  upon  this 
species  of  property. 

Again,  as  has  been  seen,  many  text  writ- 
ers call  attention  to  the  fact  that  at  common 
law  an  execution  could  be  levied  on  a  grow- 
ing crop;  evidently  regarding  this  as  per- 
suasive authority  for  the  statement  thai 
such  crops  were  considered  personalty.  In 
this  view  we  cannot  concur.  As  is  well 
known,  under  the  feudal  system  alienation 
or  Incumbrance  of  estates  was  strictly  pro- 
hibited. Even  a  tenant  In  fee  had  no  power 
to  sell,  mortgage,  or  otherwise  Incumber  the 
estate  of  Inheritance  held  by  him;  and,  so 
long  as  this  restraint  upon  alienation  con- 
tinued, the  owner  In  fee  was,  in  effect,  no 
more  than  a  life  tenant  Creditors  had 
therefore  to  look  solely  for  payment  to  prop- 
erty of  their  debtor.  In  which  he  could,  be- 
cause having  a  right  under  the  law  to  alien- 
ate the  same,  claim  an  unqualified  and  ex- 
clusive Interest,  and  as  to  which  the  heir  to 
the  Inheritable  estate  had  no  vested  rights. 
Crops  raised  by  the  tenant  In  fee,  being 
profits  arising  from  the  estate  of  freehold  to 
which  he  was  solely  entitled,  were,  of 
course,  no  part  of  the  Inheritance.  They 
were  therefore  held  subject  to  his  debts;  not 
upon  the  Idea  that  they  were  personalty 
rather  than  realty,  but  upon  the  theory  that 
they  were  a  species  of  property  In  which  the 
debtor  had  an  unqualified  and  exclusive 
ownership.  We  believe  the  doctrine  that  all 
fbe  property  of  a  debtor,  of  every  kind  and 
description,  of  which  he  Is  sole  owner, 
•Bonld  Justly  be  held  subject  to  the  pay- 


ment of  hla  debts,  obtains  even  In  this  de- 
generate day.  In  this  regard  we  find  no  In- 
consistency In  the  common  law  as  to  Its 
treatment  of  growing  crops  as  realty.  On 
the  contrary,  the  distinction  between  this 
class  of  property  and  mere  chattels  belong- 
ing to  the  debtor  ^eems  to  have  been  strictly 
observed.  The  writ  of  fieri  facias  was  re- 
stricted In  Its  operation  to  the  seizure  of 
the  "goods  and  chattels*'  of  the  debtor.  To 
reach  the  profits  of  his  lands  (which  con- 
sisted chiefiy  of  crops  grown  thereon  or 
rents  Issuing  therefrom),  the  writ  of  levari 
facias  was  requisite,  which  writ  remained 
In  use  until  the  writ  of  elegit  (established  hy 
statute),  conferring  greater  rights  upon  cred- 
itors, naturally  displaced  It  in  general  prac- 
tice. 3  Bl.  Comm.  417-120.  It  Is,  perhaps,, 
proper  to  note  In  this  connection  that,  by 
special  enactment  In  this  state  (Code,  S  3642), 
It  Is  provided  that  growing  crops  shall  be  ex- 
empt from  levy  and  seizure  under  execution 
until  matured  and  fit  to  be  gathered,  un- 
less the  debtor  absconds  or  removes  from 
the  county  or  state.  The  purpose  of  this 
statute  was  merely  to  provide  against  a 
sacrifice  of  the  debtor's  property.  In  view 
of  the  fact  that  realty,  as  well  as  personalty, 
is  subject  In  this  state  to  seizure  under  ex- 
ecution, It  would,  of  course,  be  absurd  to 
draw  the  conclusion  that  this  change  In  the 
law  as  previously  existing  was  a  recogni- 
tion that,  at  common  law,  growing  crops 
were  considered  personalty,  and  that  the  ef- 
fect of  the  statute  was  to  give  such  crops 
the  character  of  realty. 

We  thhik  the  whole  troublesome  subject  Is 
pretty  satisfactorily  explained  and  relieved  of 
much  difficulty  by  the  following  extract,  which 
we  take  from  2  Bl.  Comm.  404.  Says  Black- 
stone:  "Emblements  are  distinct  from  the 
real  estate  In  the  land,  and  subject  to  many, 
though  not  all,  the  incidents  attending  per- 
sonal chattels.  They  were  devisable  by  tes- 
tament before  the  statute  of  wills,  and  at  the 
death  of  the  owner  shall  vest  In  his  executor, 
and  not  his  hek.  They  are  forfeitable  by 
outlawry  in  a  personal  action;  and  by  the 
statute  11  Geo.  II.  c.  19,  though  not  by  the 
common  law,  they  may  be  distrained  for  rent 
arrear.  The  reason  for  admitting  the  acquisi- 
tion of  this  special  property  by  tenants  who 
have  temporary  Interests  was  formerly  given; 
and  It  was  extended  to  tenants  In  fee,  prin- 
cipally for  the  benefit  of  their  creditors;  and 
therefore,  though  the  emblements  are  assets  in 
the  hands  of  the  executor,  are  forfeitable  upon 
outlawry,  and  distralnable  for  rent,  they  are 
not  in  other  respects  considered  as  personal 
chattels;  and,  particularly,  they  are  not  the 
object  of  larceny,  before  they  are  severed 
from  the  ground.**  We  understand  this  dis- 
tinguished writer  to  mean,  when  he  says,  "Em- 
blements are  distinct  from  the  real  estate  In 
the«  land,*'  that  they  constitute  no  part  of  the 
inheritance,  as  betwe^i  the  heir  thereto  and  the 
legal  representatives  of  the  tenant  hi  fee,  but 
are  to  be  regarded  as  merely  profits  arising 
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out  of  the  landf  rather  than  an  Integral  part 
of  the  land  itself,  considered  as  a  vested  es- 
tate; or,  as  between  a  lessee  and  the  owner 
of  the  freehold  estate,  that  emblements  nerer 
become  attached  to  the  land  in  such  manner 
as  to  constitute  a  permanent  part  of  the  realty 
comprising  such  freehcM  estate^  but,  as  profits 
to  wliich  the  lessee  alone  is  entitled,  are  dis- 
tinct from  the  land  itself,  and  Tested  exclu- 
sively In  him.  In  fact,  the  doctrine  of  emble- 
ments was  designed  for  the  very  purpose  of 
effecting  such  a  separation,  and  declaring  em- 
blements "distinct"  ttom  the  "real  estate  in 
the  land,'V  no  matter  in  whom  such  estate 
vested  by  teason  of  the  sudden  expiration  of 
the  tenant's  term.  It  will  be  noted  that  Black- 
stone  does  not  say  that  growing  crops  axe  dis- 
tinct from  the  land  upon  which  they  are 
grown,  but  only  tbat  they  are^  so  after  they 
become  "emblements."  Of  course,  where  the 
doctrine  of  emblements  has  no  application, 
growing  cTovp  cannot  be  considered  as  "em- 
blements** at  alL  As,  for  instance,  when,  at 
the  present  day,  the  owner  of  lands  in  fee 
simple  has  an  unqualified  and  exclusive  in- 
terest therein,  himself  plants  the  crops,  and 
remains  in  undisturbed  possession  of  the  prem- 
ises, no  such  distinction  between  the  land  and 
unharvested  crops  growing  thereon  is  prop- 
^ly  to  be  observed.  Thus,  it  is  the  almost 
universal  rule  in  this  country  that  where  Such 
owner  voluntarily  sells  his  lands,  witihout  ex- 
pressly reserving  a  right  to  enter  and  gather 
growing  crops  planted  thereon,  such  crops  are 
to  be  regarded  as  realty,  and,  as  such,  pass 
to  the  purchaser.  See  the  collection  of  cases 
dted  hi  4  Am.  &  Eng.  Bnc.  Law,  887. 

It  will  further  be  observed  that  Blackstone 
^  seems  very  studiously  to  avoid  characterizing 
even  "emblements"  as  personalty,  but  very 
happily,  we  think,  remarks,  instead,  that  they 
are  "subject  to  many,  though  not  all,  the  inci- 
dents attending  personal  chattels.**  And  here- 
in we  believe  he  has  struck  the  keynote  ex- 
plaining how,  in  later  times,  growing  crops 
have  come  to  be  considered  personalty,  simply 
because,  the  law  having  placed  upon  them 
many  incidents  common  alike  to  chattels,  no 
reason  ordinarily  exists  for  observing  their 
true  status  as'  realty;  and  therefore  the  dis- 
tinction which  really  still  survives  between 
them  lihd  mere  chattels  has  not  been  clearly 
and  consistently  kept  in  view.  Under  vari- 
ous rules  of  law,  many  "incidents"  attend,  and 
are  alike  common  to,  both  real  and  personal 
property.  For  Instance,  a  new  and  special 
tax  upon  property  might  be  laid  upon  both 
realty  and  personalty,  irrespective  of  their  Ui- 
herent  character,  and  yet  this  would  really 
make  them  no  closer  kin  than  they  were  be- 
fore. We  have  ahready  seen  that  at  common 
law,  while  estates  of  inheritance  were  not  sub- 
ject to  be  levied  on  under  execution,  grow- 
ing crops  were  held  liable  for  the  claims  of 
creditors,  edmply  because  the  exclusive  owner- 
ship of  such  crops  was  vested  in  the  debtor, 
and  the  heir  to  the  inheritance  had  no  interest 
therein.    As  crops  raised  by  the  debtor  were, 


perhaps,  the  only  species  of  realty  of  which 
this  was  true,  and  as  all  chattels,  were  held 
subject  to  execution,  it  is  not  strange  that,  in 
course  of  time,  the  impression  should  take  root 
in  the  minds  of  those  not  familiar  with  or  not 
recalling  the  history  of  this  rule  of  law,  and 
the  reasons  upon  which  it  was  based,  tbat  no 
distinction  existed  between  these  two  kinds 
of  property,  especially  as  'in  other  respects  no 
difference  in  the  treatment  of  either  was  ob- 
served. That  growing  crops  were  subject  to 
forfeiture  upon  outlawry  may  likewise  be  ex- 
plained upon  the  Idea  suggested  why  crops 
were  subject  to  execution,  viz.  that  the  debtor 
had  an  alienable,  and  therefore  exclusive,  in- 
terest therein.  In  the  initial  or  preliminary 
proceedings  to  outlawry,  if  the  recreant  debtor 
persistently  failed  to  obey  the  summons  of  the 
court,  a  writ  was  issued  "commanding  the 
sheriff  to  distrain  the  defendant  from  time  to 
time,  and  continually  afterwards,  by  taking  his 
goods  And  the  profits  of  his  lands,  which  are 
called  'issues,*  and  which  he  forfeits  to  the 
king  if  he  doth  not  appear.*'  3  BL  Gomm.  280. 
So,  it  will  be  seen  that  his  crops  were  reached 
and  forfeited,  not  as  chattels,  but  as  "profits 
of  his  lands.** 

TVe  have  already  explained  how  emble- 
ments came  to  be  vested  in  the  executor,  in- 
stead of  descending  to  the  heir.  The  remain- 
ing "incident"  referred  to  by  Blackstone,  viz. 
that  emblements  "were  devisable  by  testa- 
ment before  the  statute  of  wills,"  will  readily 
be  understood  as  a  natural  sequence  of  the 
doctrine  of  emblements.  As  thereunder  the 
executor  was  empowered  to  reduce  his  testa- 
tor's crops  to  possession,  the  latter  could  very 
properly  direct  in  his  testament  what  dispo- 
sition should  be  made  of  the  same  after  they 
had  been  so  reduced  to  the  executor's  pos- 
session, and  had  thereby  become  tonverted 
into  personalty  belonging  to  the  testator's 
estate. 

We  shall  not  in  the  present  case  undertake  to 
enter  upon  any  discussion  of  the  effect  of  the 
statute  of  frauds  upon  private  sales  of  growing 
crops  made  by  the  owner  thereof;  preferring 
to  make  no  attempt  to  successfully  cross  this 
dangerous  legal  bridge  until  necessity  brings 
us  to  it  As  it  would  appear  an  unpromising 
and  impra^cable  task  to  try  to  reconcile  the 
many  decisions,  English  and  Americaq,  in 
which  this  question  has  been  dealt  with  and 
discussed,  we  could  hope  to  gain  no  fuller 
light  as  to  how,  in  point  of  fact,  growifig  crops 
were  classified  at  common  law.  So  we  may 
dismiss  the  topic,  merely  remarking  that  if. 
"for  the  purposes  of  such  sales,  emblements 
are  suffered  to  be  treated  as  personalty,'*  tht* 
case  with  which  we  are  now  dealing  does  nOf 
fall  within  this  exception  to  the  general  rule 
nor.  Indeed,  within  any  other  of  the  "ex- 
ceptions" referred  to  by  text  writers,  or  o/ 
which  we  are  awara 

We  cannot  refrain  from  remarking  in  thXt 
connection  the  embarrassment  we  have  expe- 
rienced arising  out  of  the  practice,  which  seemF 
to  have  sprung  up  in  some  Jurisdictions,  of 
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arbitrarily  regar<^lDg  growing  crops  as  per- 
sonalty for  one  purpose,  and  as  realty  for 
another.  In  the  very  nature  of  things,  this 
species  of  property,  being  tangible  in  form, 
and  possessing  many  marked  inherent  char- 
acteristics, is  capable  of  being  properly  clas- 
sified, and  should  be  given  a  fixed  legal  status. 
Of  course,  where  there  is  no  Imperative  neces- 
sity for  strictly  observing  and  remarking  the 
distinction  existing  between  two  entirely  dif- 
ferent species  of  property,— as  where  rules  of 
law  operating  alike  upon  either  class  are 
merely  to  be  construed  and  enforced,— no 
viclpus  consequence  or  positive  harm  imme- 
diately results  from  ''treating^  them  as  though 
they  were  identical  in  character,  or  even  in- 
accurately styling  something  •'personalty** 
which  should  properly  be  referred  to  as 
•*realty."  But  the  importance  of  preserving, 
if  possible,  absolute  consistency  in  the  entire 
fabric  of  our  law,— thus  rendering  the  same 
unequivocal,  and  therefore  more  readily  and 
more  clearly  comprehended,— should  by  no 
means  be  overlooked.  The  Justice  of  this 
critical  observation  is  evidenced  by  the  utter 
confusion  In  which  we  find  the  law  upon  the 
subject  with  which  we  are  now  dealing  to  be 
involved. 

That  growing  crops  cannot  properly  be 
"treated"  as  personalty  under  the  law  as  un- 
derstood in  this  state  seems  indisputable,  in 
view  of  the  definition  of  "realty"  contained  in 
section  2218  of  the  Code,  which  purports  to  be 
declaratory  of  the  conimon  law,  and  which 
reads  as  follows:  '*Eealty,  or  real  estate,  in- 
cludes all  lands  and  the  buildings  thereon, 
and  all  things  permanently  attached  to  either, 
or  any  interest  therein  or  Issuing  out  of,  or 
dependent  thereon."  Following  this  defini- 
tion, it  was  held  in  Coody  v.  Lumber  Co.,  82 
Ga.  793, 10  S.  B.  220,  that-"trees  growing  up- 
on land  constitute  part  of  the  realty;  and  a 
sale  of  them,  under  the  statute  of  frauds,  must 
be  in  writing."  And  in  Frost  v.  Render,  65 
Ga.  15,  wherein  it  appeared  that  a  sheriff  sold, 
under  execution,  land  upon  which  was  grow- 
ing a  crop  of  cotton,  it  was  held  that,  "a 
levy  being  on  certain  land  as  the  property  of 
the  defendant  in  fi.  fa.,  a  sale  under  such  levy 
carries  with  it  the  crop  growing  on  the  land, 
and  the  sheriff  cannot  limit  the  sale  by  an  an- 
nouncement that  the  rent  of  the  current  year 
is  reserved";  for  the  reason  that  the  law  con- 
siders growing  crops  part  and  parcel  of  the 
land  itself,  following  its  ownership  as  a  mere 
element  of  value  incident  thereto.  This  is 
certainly  the  general  rule  which  obtains  in 
this  state,  and  we  know  of  no  exceptions 
thereto  which  have  gained  any  foothold  in  our 
law  on  the  subject.  A  review  of  the  decisions 
previously  rendered  by  this  court  in  cases 
wherein  the  question  as  to  the  legal  character 
of  growing  crops  arose  shows  that  they  are  all 
Id  harmony  with  the  conclusion  reached  in  the 
present  case.  In  Pitts  v.  Hendrix,  6  Ga.  452, 
It  was  held  that  "a  growing  crop  of  com,  aft- 
tr  it  Is  laid  by,  and  before  maturity,  passes  to 
the  purchaser  of  the  land."    This  case  was 


cited  and  followed  in  Ferguson  ▼.  Har<ly,  59 
Ga.  758,  wherein  the  question  arose  as  to 
»  \!^hether  the  title  to  crops  growing  on  lands 
sold  under  execution  passed  to  the  purchaser, 
as  against  the  defendant  in  fl.  f a.  In  the 
more  recent  case  of  Dollar  v.  Roddenbery 
(decided  at  the  March  term,  1895j  25  SS.  B. 
4X0,  the  question  T^as  presented  whether 
such  a  purchaser  also  acquired  title  as 
against  a  tenant  who  planted  the  crops,  and 
whose  estate  was  terminated  thus  suddenly 
by  a  sale  of  the  lands;  and,  upon  the  doc- 
trine of  emblements,  this  question  was  decid- 
ed in  the  negative.  This  decision  was,  of 
course,  rendered  without  regard  to  whether 
the  crops  were  to  be  considered  as  personalty 
or  as  realty,  being  based  solely  upon  the  idea 
that  the  tenant  was  entitled  to  the  crops  as 
emblements,  which,  even  though  a  part  of  the 
realty,  were,  nevertheless,  not  included  in  the 
sale  of  the  land;  for  no  greater  interest  than 
the  landlord  had  therein  coul^  be  sold  under 
execution  as  his  property,  and,  of  course,  the 
purchaser  got  only  that  which  was  in  f^ct 
sold.  Again,  in  the  case  of  Scolley  v.  FoUock, 
65  Ga.  839,  wherein  there  was  a  contest  be- 
tween a  Judgment  creditor  of  a  tenant  tmd 
one  who  claimed  cotton  levied  on  by  virtue  of 
a  prior  purchase  from  the  tenant  of  his  im- 
matured  crop,  and  who  had  accordingly  en- 
tered upon  the  land,  cultivated  the  crop,  and 
harvested  it  when  ripe,  the  decision  in  Pitts 
V.  Hendrix,  supra,  was  cited  approvingly,  and 
it  was  further  said:  "Before  maturity  the 
crops  only  constitute  an  element  of  value, 
and  are  not  themselves  distinct  chattels.  We 
know  of  no  ruling  to  the  contrary  by  this 
court" 

There  only  remains  to  be  noticed  the  deci- 
sion in  Hamilton  v.  State,  94  Ga.  770,  21  &  B. 
095,  wherein  the  sccused  was  charged  with 
having  fraudulently  sold  and  disposed  of  per- 
sonal property  uiKxn  which  she  had  previously 
given  a  mortgage,  contrary  to  the  provisions 
ct  section  4600  of  the  Code.  The  indictment 
agahist  her  alleged  that,  having  mortgaged  her 
crops  in  May,  she.  In  the  following  November,' 
fraudulently  sold  and  disposed  of  the  same, 
without  the  consent  of  the  mortgagee,  and 
with  intent  to  defraud  him,  whereby  he  sus- 
tahied  loss.  The  pohit  was  raised  that  a 
mortgage  given  upon  a  growing  crop  cqyld  not 
properly  be  regarded  as  a  mortgage  upon  per- 
sonalty. The  decision  of  the  court  in  that  case 
was  pronounced  by  the  writer  of  this  opin- 
ion. In  dealing  with  the  question  thus  raised, 
the  diBtincti<xi  drawn  between  growths  that 
are  "fructus  naturales"  and  those  termed 
"fructus  industriales"  was  stated,  and  to  a 
limited  extent  discussed;  1  Corbin,  BenJ.  Sales, 
S  126,  and  note  to  Norris  v.  Watson,  55  Am. 
Dec.  162,  being  referred  to  as  showing  that 
this  distinction  had  been  recognized  and  fol- 
lowed by  many  courts  of  high  repute.  The 
subject  did  not  then,  however,  receive  the 
careful  and  laborious  investigation  which  this 
opUUon  evidences;  and  it  was  not  necessary, 
for  we  did  not  rest  our  decision  on  the  ground 
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ttiat  the  crop0  vase  to  be  deemed  penfonalty. 
at  the  time  the  mortgage  upon  the  same  waa 
given,  but  called  attention  to  this  widely-rec- 
ognized distinctioii  merely  as  persuasive  argu- 
ment tending  to  show  that,  in  any  view  of  the 
oase^  the  conviction  of  the  accused  waa  right. 
As  will  be  perceived  from  the  concluding  re- 
marks of  the  opinion  then  delivered,  the 
ground  upon  which  we  rested  our  decision  was 
that  whatever  might  be  the  character  of  the 
crops  when  mortgaged,  if  the  accused  fraudu- 
lently disposed  of  the  same  after  maturity,  so 
that  they  were  removed  from  the  land  and 
carried  beyond  the  reach  of  the  mortgagee,  the 
offense  with  which  she  was  charged  would 
unquestionably  be  complete.  The 'record  be- 
fore us  did  not  disclose  whether  she  gatnered 
the  crops  herself,  and 'afterwards  carried  them 
off  and  sold  them,  or  whether  th€  lale  took 
place  while  the  crops  yet  stood,  rii>e,  but  un- 
gathered,  in  the  field.  But  we  did  not  then, 
nor  do  we  now,  think  this  would  make  any 
difference.  Even  in  the  latter  event,  the  prod- 
uce of  these  matured  crops  being  the  subject- 
matter  of  sale,  and  th^  separation  from  the 
land  being  necessarily  contemplated  and  in- 
cluded in  the  terms  of  sale,  severance  from  the 
soil  would  be  an  ess^tiaJ  Incident  to  an  ef- 
fectual delivery;  and,  until  actually  delivered, 
the  sale  would  remain  ezecutojy  and  Incom- 
plete. Unquestionably,  the  lien  of  the  mort- 
gage adhered  to  the  crops  as  effectually  after 
severance  as  before,  1  Cobbey,  Chat  fiortg. 
S  380.  ^A  mortgage  of  a  growing  crop  fol- 
lows the  matured  and  harvested  grain."  Id. 
S  881.  And  a  mortgage  lien  <hi  a  crop  Is  not 
lost  by  any  natural  change  In  its  condition. 
Id.  S  379.  Therefore,  we  concluded  that,  Ir- 
respective of  whether  such  crops  should  proi>- 
crly  be  considered  as  peisonalty  while  yet  Im^ 
matured  and  growing  in  the  field,  'the  crop 
in  question  being  personalty  when  sold,  and 
bebig  then  subject  to  the  mortgage^  it  does  not 
matter  whether  It  was  personalty  or  not  at 
the  time  it  was  mwtgaged." 

The  foregoing  comprise  all  the  cases  of 
which  we  have  any  knowledge  in  which  this 
court  has  dealt  with  the  subject  presented  1^ 
the  case  at  bar. 

In  the  foregoing  discussion  we  have  faith- 
fully endeavored  to  dissipate  the  darkness 
which  overhangs  and  envelops  the  subject  at 
the  present  day,  and  to.  show  that  at  common 
law  no  Inconsistency  in  the  treatment  of  grow- 
ing crops  as  realty,  hi  fkct,  existed,  even 
though  "emblements"  were  subjected  to  many 
of  the  ''incidents"  which  attached  to  chattels. 
Whether  or  not  this  attempt  has  been  success- 
ful we  leave  to  the  reader  to  determine.  That 
the  proper  result  hx  this  particular  case  has 
been  reached  we  are  entirely  convinced,  and 
cannot  regard  aa  even  debatable.  The  plain- 
tiff was  the  owner,  not  only  of  the  crop  de- 
stroyed, but  also  of  the  land  upaa  which  it 
was  growing.  His  crop,  therefore,  cannot  pos- 
sibly faJX  withhi  the  term  "emblements,**  nor 
properly  be  considered  as  even  constructively 
constituting  a  species  of  property  distinct  from 


the. land  upon,  which  it  was. growing  at  tHe 
time  It  waa  destroyed  by  fire.* 

3.  Our  conclusion,  therefore,  is  that  the  Jus- 
tice's court  had  no  jurisdiction  to  entertain  the 
plaintiff's  action.  In  reaching  this  result,  we 
have  endeavored  not  to  be  unduly  swayed  In 
our  Judgment  by  the  importance  of  this  particu- 
lar case,  nor  deterred  by  the  thought  of  the 
consequences  whidi  must  inevitably  ensue. 
After  deliberate  reflection,  and  after  a  most 
painstaking  Investigaticn  of  the  law,  We  are 
constrained  to  hold  that  the  recovery  of  six 
dollars,  whidi  the  plalntifli  obtahied  in  the 
magistrate's  court,  cannot  legally  be  upheld. 
Judgment  affirmed. 


ATKINSON,  J., 

not  presiding. 


providentially  absent,  and 
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KMOTIABLB     iRffTBUlcaNTI    •»    OOKSIDBBATION  — 

JlutQiirs— Liability  of  Ikdorsbb— Pabtnbb- 

8HIF^P0WBB  or  OnB  TO  BiND  FiBM. 

1.  Where  a  promlBsory  note  is  executed  by 
one  person,  and  another,  who  is  not  the  payee, 
and  whose  indorsement  is  neither  essential  nor 
proper  to  the  transmission  of  title  to  the  note, 
signs  his  name  upon  the  baclc  of  it,  he  becomes 
liable  thereon  either  as  iolnt  prindoal  or  as 
surety,  bat  does  not,  by  tnns  signing  his  name, 
enter  into  snch  a  oontract  of  Indorsement  aa 
will  cut  him  off  from  setting  ap  against  the 
payee  the  defense  that  the  note,  was  founded 
npon  an  illegal  consideration,  and  therefore 
void. 

2.  A  promissory  note  ^ven  for  money  which 
had  been  advanced  by  the  payee  to  the  maimer 
to  be  used  "as  margins  In  specnlating  In  cotton 
futures,"  and  which  the  lender  had,  in  the 
maker's  behalf,  in  fact  *«plaoed''  for  this  pur- 
pese^  Is  void:  and  its  payment  cannot,  either  as 
against  a  piindpal  or  a  surety  thereon,  be  en- 
forced by  suit 

3.  Borrowing  money  to  be  used  in  specnlating 
In  *'cotton  futures"  is  not  within  the  scope  of  a 
legitimate  partnership  business.  Therefore, 
where  a  member  of  a  partnership,  without  the 
knowledge  of  a  co-partner,  borrows  money  in 
the  partnership  name,  and  usee  It  for  this 
parpose,  and  such  co-partner,  in  ignorance  of  the 
troth,  joins  the  other  In  executing  to  the  lender 
a  promissory  note  for  such  money,  honestly 
believing  at  the  time  that  the  note  Is  being  giv- 
en in  settiement  of  a  lawful  partnership  debt, 
he  is  not  liable  on  snch  note  to  the  lender,  if  It 
be  shown  that  the  latter  took  the  same  with 
full  knowledge  of  all  the  facts. 

4.  The  court  erred  in  striking  the  pleas  of 
the  defendant  In  so  far  as  they  set  up  the 
defenses  above  indicated. 

(Syllabus  by  the  Court) 

Error  from  snp^ior  court,  Wilkes  county; 
Seaborn  Reese,.  Judge. 

Action  by  the  Dublin  Warehouse  Ciompany 
against  James  A.  Benson  and  others.  From 
a  judgment  for  plaintiff,  defendant  Benson 
lirings  error.    Reversed. 

The  following  is  the  official  report: 
The  Dublin  Warehouse  Company  sued 
Thomas  E.  Fortson,  as  maker,  and  James  A. 
Benson,  as  indorser,  upon  a  promissory  note 
for  |2,t54,  principal,  with  interest  from  ma- 
turity at  8  per  cent,  and  10  per  cent  attor- 
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ney's  fees,  date<L  April  21, 180S»  aAd  doe  No* 
rember  1«  4894,  and  upon  a  note  for  92,- 
000.34,  principal,  besides  interest  and  attor- 
ney's fees,  bearing  the  same  date  as  the 
other  note,  and  due  Noyember  21,  1803.  In 
addition  to  the  plea  of  the  general  issue, 
Benson  filed  several  special  pleas,  which 
were  stricken  on  motion  of  the  plaintiff.  To 
this  ruling,  and  to  the  direction  of  a  verdict 
by  the  court,  instead  of  the  rendition  of  a 
judgment  by  the  court,  Benson  excepted. 
The  special  pleas  so  stricken  were  in  the  fol- 
lowing words:  **For  further  plea,  defendant 
says  that  the  consideration  of  said  notes 
was  in  whole  or  in  part  money  advanced  by 
said  Dublin  Warehouse  Company,  to  be  used 
as  margins  In  speculating  in  cotton  futures, 
or  options  and  loans  on  same;  that  said 
company  made  .  such  advances  with  full 
knowledge  that  the  money  was  to  be  used 
by  Fortson  &  Co.  as  margins  in  speculating 
in  cotton  futures,  and,  in  fact,  said  company 
placed  the  margins  for  Fortson  &  Co.  Said 
transaction  was  a  gaming  contract,  and  the 
promise  founded  thereon  is  founded  on  an 
illegal  consideration,  and  Is  not  binding  on 
defendant.  For  further  plea,  defendant  says, 
without  admitting  that  any  partnership  ex- 
isted between  defendant  and  Thomas  E. 
Fortson  in  the  transactions  out  of  which  the 
debt  sued  on  arose,  if  it  should  be  held  that 
they  were  partners,  this  defendant  says  that 
speculating  in  cotton  futures  was  entirely 
outside  the  scope  of  the  partnership  busl^ 
ness,  and  this  was  well  known  to  plaintiff. 
The  advances  for  speculative  purposes  were 
made  to  Thomas  E.  Fortson,  and  this  de- 
fendant, when  he  signed  the  notes  sued  on, 
bad  no  notice  or  knowledge  of  the  fact  that 
an/  portion  of  the  debt  for  which  said  notes 
were  given  was  for  such  advances.  For  fur- 
ther plea,  defendant  says  all  transactions 
between  Fortson  &  Co.  and  plaintiff  out  of 
which  the  debt  sued  on  arose  were  carried 
'  on  by  said  company  with  Thomas  E.  Fort- 
son, this  defendant  having  no  personal  con- 
nection with  or  knowledge  of  them.  All  ad- 
vances made  by  said  company  to  Thomas  E. 
Fortson  in  his  dealings  with  it  were  char- 
ged on  the  books  of  said  company  to  Fort- 
son &  Co.,  and,  when  defendant  signed  said 
notes,  he  did  so  relying  upon  the  correct- 
ness of  said  books,  and  believing  that  they 
were  proper  charges  against  Fortson  &  Co. 
Since  signing  said  notes,  he  has  ascertained, 
and  now  charges,  that  a  considerable  portion 
of  said  debt,  to  wit,  one  thousand  dollars, 
or  other  large  sum,  was  for  advances  made 
Thomas  E.  Fortson  individually,  as  margins 
in  buying  and  selling  cotton  futures;  and 
defendant,  when  he  signed  the  notes,  was 
entirely  mistaken  as  to  the  fact,  and  the 
mistake  was  brought  about  by  defendant's 
conduct  in  improperly  charging  to  Fortson 
&  Co.,  on  its  books,  money  advanced  to 
Thomas  B.  Fortson  Individually."  ''And-now 
comes  James  A.  Benson,  and  says  that  the 
notes  sued  on  were  given  to  close  up  an 


aeeonnt  daimed  by  plalitttff  to  fie  due  it  1^ 
Fortson  ft  Co.,  a  firm  of  vrhich  It  was  claim- 
ed and  alleged  he  was  a  partner.  He  says 
the  account  represented  by  these  notes  was 
the  balance  of  account  claimed  by  plaintiff 
against  Fortson  &  Co.,  a  firm  composed  of 
T.  E.  Fortson  and  J.  A.  Benson,  and  was 
given  to  close  up  said  account  He  further 
says  the  said  balance  of  account  was  the 
sole  and  only  consideration  of  said  notes. 
He  further  says  that,  under  the  allegations 
in  his  original  plea  and  this  amendment,  the 
taking  of  these  notes  as  above  set  forth  was 
a  fraud  upon  him.  He  further  says  that  the 
whole  of  said  notes  was  for  money  advanced 
to  Fortson  &  Co.  for  margins  and  losses 
put  up  in  cotton  specul(itions  or  futures,  as 
set  forth  in  the  original  plea.  These  spec- 
ulations and  dealings  in  futures  being  gam- 
bling operations,  when  cotton  was  ostensibly 
bought  where  there  was  no  expectation  of 
delivery  of  property  under  the  purchase,  no 
skill  or  labor  or  expense  entered  into  the 
consideration,  but  the  same  was  a  pure  spec- 
ulation upon  chances,  jvhen  it  is  a  contract 
for  a  sale  of  goods  to  be  delivered  at  a  future 
day,  and  where  both  parties  are  aware  that 
the  seller,  expected  to  purchase  himself  to 
fulfill  his  contract  Defendant  further  says 
that  had  he  known  at  the  time  of  indors- 
ing said  notes  that  the  consideration  in 
whole  or  in  part  was  for  gambling  in  future 
operation  of  cotton,  as  alleged,  he  would  nev- 
er have  indorsed  the  same,  and  that  he  sign- 
ed or  indorsed  the  same  believing  it  repre- 
sented a  legitimate  debt  due  by  Fortson  ft 
Co.  to  plaintiff." 

CoUey  ft  Sims,  Irvfn  ft  Wynne,  and  a  H. 
Hardeman,  for  plaintiff  in  error.  M.  P. 
Beese,  for  defendant  in  error. 

FEB  CURIAM.    Judgment  reversed. 


(99  Q«.  283) 
WOBLDS  V.  GEOBGIA  B.  CO. 
(Supreme  Court  of  Georgia.    Aug.  3,  1896.) 
Railroads— Sbctxonm AN— AsscMPTioK  of  Rifixa. 

1.  When  one  enters  the  service  of  another, 
he  impliedly  assumes  the  usual  and  ordinary 
risks  mcident  to  the  employment  about  which 
he  is  engaged,  and,  in  discharging  the  duties 
which  he  has  undertaken  to  perform,  he  is 
bound  to  take  notice  of  the  ordinary  and  fa- 
miliar laws  of  nature  applicable  to  the  subject 
to  which  his  employment  relates;  and  if  he 
fails  to  do  this,  and  in  consequence  is  injured, 
the  injury  is  attributable  to  the  risks  of  the 
eniployment,  and  the  master  is  not  liable. 

2.  Where  an  employd  of  a  railroad  company, 
in  the  discharge  of  his  duties,  is  directed  to  lift 
and  carry  on  ordinary  object,  like  a  cross-tieL 
lie  is  bound  to  take  notice  that  it  is  heavy,  and 
that  a  certain  amount  of  physical  strength  will 
be  required  to  accomplish  the  task;  and  if  he 
misconceives  the  amount  of  pnjsical  strength 
to  be  exerted,  and  overstrains  nimself  in  lifimg 
the  tie,  and  is  thereby  injured,  the  master  is 
not  liable.  The  fact  that  he  was  acting  under 
the  orders  of  a  superior  at  the  time  does  not  alter 
the  question,  even  though  he  might  have  had 
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reason  to  beliere  that  disobedience  of  the  order 
wonld  result  in  his  dismlssaL 
(SyUabos  by  the  Gonrt) 

Error  from  city  court  of  Richmond;  W.  F. 
Bye,  Judge* 

Action  by  William  Worlds  against  the  (Geor- 
gia Railroad  Ck>mpany.  From  a  Judgment 
for  defendant,  plaintiff  brings  error.  Affirm- 
ed. 

The  following  Is  the  official  report: 

Worlds  sbed  the  railroad  company  for  dam- 
ages for  personal  injuries.  Defendant  de- 
murred generally  to, the  petition.  The  peti- 
tion was  amended,  and  the  demurrer  renew- 
ed and  sustained.  T6  the  ruling  sustaining 
.the  demurrer,  plaintiff  excepted.  The  peti- 
tion alleged:  'Defendant  has  damaged  plain- 
tiff $5,000,  by  reason  of  the  following  facts: 
On  January  1,  1804,  and  for  some  time  pre- 
vious, petitioner  was  employed  by  defendant 
as  a  yard  train  hand;  his  duties  being  to  cou- 
ple cars,  and  do  general  work  about  the  yard. 
Said  duties  were  performed  by  petitioner  at 
night,  in  the  yards  of  defendant.  (3)  On  the 
night  of  said  day,  during  the  working  hours 
of  petitioner,  a  coal  car  became  derailed;  and 
petitioner,  with  others,  was  ordered  by  the 
yard  master,  one  Tuggle,  to  carry  cross-ties 
for  the  purpose  of  putting  the  car  back  on 
the  tradL  The  cross-ties  were  about  100 
yards  from  where  the  car  was  derailed.  (4) 
Petitioner  was  required  by  the  yard  master, 
under  whose  Instructions  he  worked,  to  carry 
the  ties  without  any  assistance.  To  this  he 
complained  that  the  ties  were  too  heavy'  for 
one  man  to  carry,  and  Tuggle  replied:  'Go 
ahead,  God  damn  it!  and  tote  them  cross-ties. 
You  are  as  much  able  as  any  of  the  rest  of 
them.'  (5)  At  this  time,  petitioner,  knowing 
that  his  daily  bread  depended  upon  his  la- 
bor, and  fearing  that  unless  he  obeyed  the 
order  given  him  by  the  yard  master  he  would 
be  discharged,  and  wholly  ignorant  of  the 
serious  result  that  might  arise  trom  carrying 
said  heavy  cross-ties,  went  to  work  according 
to  the  order  of  Tuggle.  (6)  The  results  to  pe- 
titioner from  carrying  said  cross-ties  on  said 
occasion  were  that  he  wrenched  aiid  strained 
his  bade,  causing  an  abscess  to  form  in  the 
small  of  his  htic^  which  abscess  is  still  in  a 
bad  condition,  causing  great  suffering  to  him. 
(7)  By  reason  of  the  injury  he  is  totally  un- 
able to  perform  any  manual  labor,  and*  Is  now 
depending  upon  charity,  mostly,  for  a  living. 
He  believes  that  the  injuries  aro  permanent 
(9  Defendant,  by  its  yard  master,  Tuggle, 
was  negligent  in  not  giving  petitioner  help  In 
carrying  said  heavy  cross-ties,  as  it  was  well 
known,  or  ought  to  have  lyeesa  known,  to  de- 
fendant, that  the  croiss-tles  were  too  heavy 
to  be  carried  by  one  man  a  distance  of  100 
yards.  (9)  By  reason  of  said  injuries,  peti- 
tioner has  suffered,  and  win  suffer,  great  pain 
and  inconvenience,  and  his  ability  to  labor 
has  heea.  greatly  impaired."  The  amendments 
were:  ^  adding  to  the  third  paiagraph, 
that  petitioner  had  had  no  experience  in  the 
effect  of  carrying  cross-ties,  this  character  of 


work  not  having  heretofore  been  required  of 
him.  By  adding  to  the  fourth  paragraph, 
that  seeing  the  cross-ties  being  carried  by  his 
co-employes,  and  relying  on  the  experience 
and  better  Judgment  of  his  superior  officer, 
petitioner  undertook,  with  care  and  caution, 
to  execute  the  orders  given  him  by  defendant. 
By  adding  to  the  sixth  paragraph,  that  the 
injuries  were  received  by  him  without  fault 
or  negligence  on  his  part,  and  are  directly 
traceable  to,  and  have  resulted  from,  the  neg- 
ligence of  defendant  in  executing  the  work 
to  which  petitioner  was  assigned,  short-hand- 
ed. 

8.  B.  Vaughn  and  F.  W.  Capers,  for  plain- 
tiff In  error.  Jos.  B.  ft  Biyan  Gumming,  for 
defendant  in  error. 

PER  CURT  AM.    Judgment  affirmed. 


(99  Oa.  289) 
HBRRON  et  aL  v.  BEI/T. 
(Supreme  Court  of  Georgia.    Aug.  8,  1890.) 

Action  to  Chjlrob  Tkust  Estats— Buhdsn  ov 
Proof. 
The  action  being  against  a  trustee,  and 
having  for  Its  purpose  the  subjection  of  the 
trust  property  to  the  plaintiff's  demand,  and  the 
evidence,  as  applied  to  the  allegations  of  the 
declaration,  being  insufficient  to  show  that  the 
cash  and  other  articles  furnished  by  the  plain- 
tiffs, and  constituting  the  basis  of  that  demand, 
were  really  for  the  use  and  benefit  of  the  trust 
estate,  or  that  it  actually  received  the  benefit 
of  the  same,  there  was  no  error  in  granting  a 
nonsuit. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Burke  county; 
E.  H.  Callaway,  Judge. 

Action  by  Herron  &  Gaudry  .against  0.  T. 
Belt,  trustee.  From  a  judgment  for  defend- 
ant, plaintiffs  bring  error.    Affirmed. 

Johnston  &  Brtnson,  for  plaintiffs  in  error. 
Thos.  M.  Berrien  and  J.  J.  Jones  ft  Son*  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed* 


(99  Qa.  285) 
COSNAHAM  V.  ROWLAND. 
(Supreme  Court  of  Georgia.    Aug.  8,  189(1.) 

HOKBSTBAD— PbOOBBDINO  TO    SbT  APAXT— VaXiIIK 

ITT-«NOTlGB  TO    CrBDITOR. 

According  to  the  principle  laid  down  by 
this  court  in  the  cases  of  Cleghom  v.  Johnson, 
09  Ga.  369,  and  Wimberly  v.  Mansfield,  70  Ga. 
788,  there  was  no  error,  upon  the  trial  of  a  claim 
case,  in  refusing  to  admit  in  evidence,  in  behalf 
of  the  claimant,  who  was  claiming  as  the  head 
of  a  family,  under  an  alle^  homestead,  an  es> 
tablished  copy  of  proceedmgs  to  set  the  same 
apart]  It  appearing  that  the  order  establishing 
such  copy  was  granted  by  the  ordinary  while 
the  daim  case  was  pending,  and  without  no- 
tice to  the  plaintiff  in  execution. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Burke  ooonty; 
E.  H.  Callaway,  Judge. 

Trial  of  the  rijg^ht  of  property  between  Rob- 
ert G.  RowUmd,  admlnistrator»  as  plaintiff, 
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and  McDaniel  B.  Cosnahanit  as  dalmant 
From  a  Judgineiit  for  plaintiff,  claimant  brings 
error*    Affirmed. 

T.  D.  Ollrer  and  F.  W.  Gapers,  for  plain- 
tiff In  error.  Jobnston  ft  Brifason,  for  de- 
fendant in  error. 

.  PER  CURIAM.     Judgment  affirmed. 


(99  Oa.  294) 

aAVANNAH,  T.  &  I.  O.  H.  BY.  GO.  ▼.  MID- 

DLETON. 

(Supreme  Court  of  Georgia.    Aug.  8,  1896.) 

APPSAI/— WsiOaT    OF    ByIDBNOI— DiBORBTION    OF 

Court. 
There  being  no  complaint  of  any  error  of 
law,  and  the  case  depending  entirely  upon  ques- 
tions of  fact,  as  to  which  the  eridence  was  con- 
flicting, and  the  trial  judge  being  satisfied  with 
the  verdict,  this  court  will  not  oyerrule  his  dis- 
cretion in  refusing  to  grant  a  new  triaL 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Bavannah;  A.  U. 
MacDonell,  Judge.    . 

Action  between  the  Savannah,  Thunder- 
bolt &  Isle  of  Hope  Railway  0)lnpany  and 
Belle  H.  Mlddleton.  From  a  Judgment  fOr 
the  latter,  the  former  brings  error.  Affirm- 
.ed. 

Sanssy  &  Saussy  and  Barrow  ft  Osborne,  for 
plaintiff  in  error.  McAlpln  &  La  Roche»  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(99  OS.  800) 

MAYOR,  BTC.,  OF  PERRY  t.  N0RWCK>D 

etaL 

(Supreme  Court  of  (Georgia.    Aog.  10, 1896.) 

MuNiOiPAL  Bonds— NoncB  of  Issuahoi— Soffi- 

CIBNOT. 

Under    the   principles    announced   by   this 
court  in  the  case  of  Mayor,  etc,  y.  Hemerick, 
16  S.  B.  72.  89  Ga.  674,  the  judge  was  unques- 
tionably light  in  granting  the  injunction. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Houston  coun- 
ty; W.  H.  Pelton,  Jr.,  Judge. 

Action  by  W.  H.  Norwood  and  others 
against  the  mayor  and  council  of  Perry,  to 
enjoin  the  issuance  of  municipal  bonds. 
From  a  judgment  for  plaintiffs,  defendants 
bring  error.    Affirmed. 

R.  N.  Holtzclaw,  for  plaintiffa  in  error.  L. 
L.  Brown,  for  defendants  in  error. 

PER  CURIAM*    Judgment  affirmed. 


(99  Ga.  299) 

GBWINKBR  ▼.  McCRARY. 
(Supreme  0>urt  of  Georgia.     Aug.  IQ,  1896.) 

APPBAI'— RBVXBW— f^BIOBT  OF  BtXOBNOB^IBTBB- 
LOCtlTOaT    IS^UNOVIOir. 

1.  In  view  of  the  conflicting  eyidence  disclos- 
ed by  the  record,  there  was  no  abuse  of  discre- 
tion In  -granting  the  interlocutory  injunction. 


(a)  Had  it  been  otherwise,  seemingly  there 
would  now  be  no  occasion  for  reFersIng  the 
judgment,  since  the  death  of  the  party  enjoined, 
occurring  after  the  writ  of  error  was  sued  out, 
has  taicen  the  question  of  injunction  out  of  the 
case. 

2.  The  remaining  questions  at  issue  can  be 
adjudicated  at  the  final  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county;  J. 
L.  Hardeman,  Judge. 

Action  by  A.  B.  Mc(3rary  against  the  in- 
testate of  N.  G.  Gewlnner,  administrator,  for 
injunction.  On  defendant's  death  the  admin- 
istrator was  substituted.  From  a  judgment 
granting  an  Interlocutory  injunction,  defend- 
ant brings  error.    Affirmed. 

KIbbee  &  Grace  and .  Robt  Hodges,  for 
plaintiff  in  error.  Chambers  &  PolhiU,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 


(99  Ga.  298) 
STIRKS  F.  JOHNSON  et  aL 
(Supreme  Court  of  (Georgia.     Aog.  10,  1896l) 

TaiAL  OF  RlOBT  TOPrOPSBTT— TlTlA  OF  GLAOf  AHV. 

1.  When,  upon  the  trial  of  a  claim  caae,  the 
burden  of  proof  was  upon  the  claimant  he 
could  not  successfully  carry  the  same  by  snow- 
ing that  the  ownership  of  the  property,  though 
not  in  himself,  was  in  a  person  other  than  the 
defendant  in  execution. 

2.  No  error  was  committed  on  the  trial,  and 
the  eyidence  fully  warranted  the  yerdict 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Macon;  J.  P. 
Ross,  Judge. 

Trial  of  right  to  property  between  John- 
son &  Harris,  as  plaintiffs,  and  James  R. 
Stirks,  as  claimant.  Frqm  a  judgment  for 
plaintiffs,  claimant  brings  error.    Affirmed. 

Jaa.  A.  Thomas,  for  plaintiff  in  error.  8. 
A.  Reld,  for  defendants  in  error. 

PER  CURIAM.    Judgment  aflarmed. 


(99Qa.  299) 
ANDBR80N  et  aL  t.  JBNKINS  et  aL 
(Supreme  Court  of  Georgia.     Aug.  10,  1896.) 

Nbw  Trial—Rbfub^l  on  Condition— Pbopribtt 
—Costs. 
This  being  an  action  of  trespass,  in  which 
the  eyidence,  tnoogh  deddediy  conflicting,  war- 
ranted a  yeraict  for  the  defendants,  saye  only  as 
to  one  item  of  damages,  amounting  to  at  least 
six  dollars,  the  court  did  not  abuse  its  discretion 
in  refusing  to  grant  a  new  trial,  based  on  the 
general  grounds  that  the  yerdict  was  contrary 
to  law  and  the  eyidence,  on  condition  that  the 
defendants  would  pay  to  one  of  the  plaintiffs 
entitled  thereto  the  amount  aboye  mentioned; 
but  the  court  ought  to  haye  annexed,  as  anoth- 
er condition  to  its  refusal  of  a  new  trial,  that 
the  defendants  should  also  pay  the  costs.  This 
omission  has  been  cured  by  appropriate  dlree- 
tion. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county;  J. 
L.  Hardeman,  Judge. 
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Trespass  by  James  L.  Anderson,  adminis- 
trator, and  others,  against  Oatella  Jenkins 
and  others.  From  a  judgment  for  defendants, 
plaintiffs  bring  error.  Affirmed,  wttli  direc- 
tion. 

Steed  &  Wimberly,  for  plaintiffs  In  error. 
Minter  Wimberly,  4m  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed,  witti 
direction. 


(99  Oa.  821) 


HOSS  T,  liOVBJTT. 


(Supreme  Ooort  of  Geot«ia.     Aug.  18,  1896.) 

VaxDOR  AHD  PnncHASBB  —  Dbko  -*  SfZBOUnOll^ 
Propsrtt  Subject—  Appbal— Rbtibw. 

1«  Wliere  the  yendor  of  land,  who  had  giyen 
to  the  yendee  a  bond  for  titles,  obtained  against 
the  latter  a  Jadgment  upon  notes  for  a  balance 
of  the  purchase  money,  and  for  the  purpose  of 
haying  the  land  Icyled  upon  and  sold  under  such 
judgment  undertook  to  comply  with  the  proyl- 
sions  of  section  8664  of  the  Oode,  and  In  so  do- 
ing filed  and  had  recorded  a  deed  which  did 
not  contain  the  name  of  any  grantee,  and  there- 
fore did  not  conyey  title  to  the  defendant  in  ex- 
ecution, but  afterwards  had  the  latter's  name 
insertea  in  the  deed  and  in  the  record  of  the 
same,  and  also  executed,  filed,  and  had  record- 
ed another  deed  which  ratified  ana  confirmed 
the  first,  and  in  connection  therewith  operated 
to  pass  a  good  and  sufficient  title  to  the  yendee, 
a  leyy  of  the  execution  thereafter  made  was 
Talid  and  legal. 

2.  Points  made  hi  the  record,  but  which  are 
neither  argued  nor  insisted  upon  In  this  court, 
wfl]  not  be  considered. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Oobb  county; 
George  F.  Gober,  Judge; 

Action  between  H.  B.  Moss  and  R.  W.  Lot- 
ett  From  a  jndgmetit  for  the  latter,  the  for- 
mer brings  error.     Afilrmed. 

.  H.  B.  Moss,  for  plaintiff  in  error.  W.  8. 
Cheney  and  R.  0.  Lovett,  for  defendant  in 
error. 

PBR  CURIAM.     Judgment  affirmed. 


(99  Oa.  321) 

RILBY  y.  ECHOLS. 

(Supreme  Court  of  Georgia.     Aug.  18,  1806.) 

Bill  of  ExoBPTioNs—SBayicB. 

Senrice  of  a  bill  of  exceptions  before  it  has 
been  certified  by  the  judge  is  equlyalent  to  no 
seryice  at  all.    Shealy  y.  McClung,  60  Ga.  485. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Oobb  county; 
Geozge  F.  Gober,  Judges 

AcUon  between  Mattie  F.  Riley  and  T.  G. 
Echols,  administrator.  From  a  judgment  for 
the  hitter,  the  former  brings  ertot.  On  mo- 
tion to  dismiss.    Granted. 

Henry  Walker,  for  plaintiff  hx  error.  J.  E. 
Mozley,  for  defendant  in  error. 

PER  CURIAM.     Writ  of  error  dlsmtssea. 


(99  Ga.  316) 
FULIiER  ▼.  STUBIP  et  aL 
(Snpoeme  Court  of  Georgia.    Augf  18,  1886.) 
Arraax/— RByiBW^BiLL  or  Bxobptiobs— Caarm- 

OATIQK. 

There  being  no  exception  to  nor  asslgumeBt 
of  error  upon  the  final  judgment  oyerrulin^  a 
motion  for  a  new  trial,  and  the  only  exceptions 
taken  or  errors  assigned  relating  to  rulings  made 
at  the  trial,  sad  the  bill  of  exceptions  not  hay- 
ing been  certified  within  the  time  prescribed  by 
law  after  the  adjournment  of  the  court  at  which 
the  rulings  excepted  to  were  made,  no  questions 
are  presented  which  this  court  has  jurisdiction 
to  consider,  and  the  writ  of  error  is  accordingly 
dismissed. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Habersham  coun- 
ty; J.  J.  Klmsey,  Judge. 

Action  between  W.  J.  Fuller  and  Stump  ft 
Bon.  From  a  judgment  for  the  latter,  the 
former  brings  error.  On  motion  to  dlBmiss. 
Granted. 

W.  T.  Crane  and  C.  H.  Sutton,  for  plaintifS 
in  error.  J.  C.  Edwards  and  Jones  ft  Bow* 
den,  for  defendants  in  error. 

PER  CURIAM.    Writ  of  error  dismissed. 


(99  Ga.  312) 
BROWN  y.  BROWN  et  aL 

(Supreme  Court  of  (Georgia.  Aug.  18,  1896.) 
Rbb  Judioatju 
There  was  no  error  In  dismissing  on  de- 
murrer the  plaintiff's  petition,  it  appearmg  from 
iti  allegations  that  the  matters  therein  set 
forth  were  adjudicated  against  him  by  a  final 
judgment  of  the  superior  fourt,  which  was  af* 
firmed  by  this  court,  in  consequence  of  his  yol- 
untarily.  withdrawhig  a  writ  of  error  sued  out 
for  the  purpose  of  reyiewing  the  action  of  the 
trial  court  in  oyerrolina  a  motion  for  a  new 
trial  in  the  case  in  which  such  judgment  was 
rendered,  and  it  not  appearing  tl^t  tiiis  motion 
was  well  founded,  or  that  the  plaintiff  in  the 
present  action  might  not,  by  the  exercise  of 
proper  diligence,  haye  obtained  in  the  supreme 
court  a  hearing  of  his  case  upon  its  merits. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Towns  county; 
J.  J.  Kimsey,  Judge. 

Action  by  J;  J.  Brown  against  Harmon 
Brown  and  others  for  Injunction.  £Yom  a 
judgment  for  defendants,  plaintiff  brings  er- 
ror.   Aflarmod. 

The  following  is  the  official  report: 
The  petition  of  J.  J.  Brown  against  Harmon 
Brown  et  al.  was  demurred  to  by  the  defend- 
ants, on  the  grounds  (1)  that  there  is  na 
equity  in  the  petition;  (2)'  that  the  parties 
haye  no  joint  interest  in  the  subject-matter 
of  the  litigation,  and  are  therefore  improperly 
joined;  (3)  that  all  of  the  matters  complain- 
ed of  have  been  fully  and  finally  determined- 
between  Harmon  Brown  and  J.  J.  Brown  in 
the  suit  mentioned;  and  (4)  for  all  the  in- 
juries complained  of,  the  plaintiff  has  a  com^ 
plete  remedy  at  law.  The  demurrer  was  sus- 
tained, and  the  petition  dismissed.  It  al- 
leges that  plaintiff  is  the  owner  and  in  ae- 
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tual  possession  of  100  acres  of  land  glyen  to 
him  by  bis  fiatber,  Harmon  Brown*  In  1»78; 
tbat  be  Immbdiately  went  Into  possession  of 
tbe  same,  and  bas  remained  in  possession  to 
tbe  present  time  (July,  1885),  usbig  and  cnl- 
tlyatlng  tbe  land  as  a  t&rm;  tbat  relying  on 
said  gift,  In  good  faltb,  be  bas  gone  on  from 
year  to  year  placing  tbereon  valuable  Im- 
provements, at  a  cost  of  $1,000  or  more;  tb&c 
Harmon  Brown  Is  now  about  80  years  of  age, 
an  imbecile,  and  insolvent;  tbat  tbe  otber  de- 
fendants, brotbers  of  plaintiff,  and  sons  of 
Harmon  Brown,  wrongfully  and  maliciously 
induced  Harmon  Brown  to  sue  plaintiff  in 
ejectment  for  tbe  recovery  of  tbe  land,  wbicn 
cause  was  tried,  and  a  verdict  rendered 
against  plaintiff;  tbat  be  at  once  and  bi  due 
time  moved  for  a  new  trial,  wbicb  was  de- 
nied, wbereupon  be  carried  tbe  case  to  tbe 
supreme  court.  At  tbe  time  said  cause  was 
tried,  one  Ledford,  attorney  at  law,  was  act- 
ing as  deputy  derk  of  tbe  superior  court,  and 
was  also  one  of  tbe  attorneys  of  Harmon 
Brown  in  said  ejectment  cause.  Ledford  bad 
tbe  entire  management  of  tbe  business  per- 
taining to  tbe  office  of  clerk  of  said  court 
Plaintiff  is  Informed  and  believes  tbat  in 
transmitting  said  case  to  tbe  supreme  court, 
bi  dereliction  of  duty,  be  only  sent  up  to 
said  coiurt  tbe  original  bill  of  exceptions,  re- 
fusing and  neglecting  to  send  up  tbe  motion 
for  new  trial,  and  sending,  as  a  transcript  of 
tbe  record,  tbe  original  petition,  original  pleas, 
and  original  brief  of  testimony;  wbereupon 
plaintiff  was  forced  to  wltbdraw  said  case 
from  tbe  supreme  court,  and  pay  tbe  cose 
tbere.  Said  failure  on  tbe  part  of  said  deputy 
clerk  was  brougbt  about  by  tbe  collusion  of 
said  brotbers  of  plaintiff  to  injure  and  dam- 
age blm,  and  to  force  bim  to  wltbdraw  said 
case  from  tbe  supreme  court  All  of  said  par- 
ties are  insolvent  and  unable  to  respond  to 
plaintiff  in  an  action  for  damages.  He  Is  in- 
formed and  believes  tbat,  prior  to  tbe  term  of 
court  at  wblcb  tbe  ejectment  case  was  tried 
and  tbe  verdict  rendered  against  blm,  bis 
said  brotbers  procured  a  list  of  tbe  traverse 
jury  drawn  to  serve  at  said  term,  and,  by 
tbemselves  and  tbrougb  friends,  bad  tbem 
interviewed  as  to  wbat  tbeir  feelings  were  to- 
wards plaintiff  and  bis  Interest  and  rigbt  in 
said  case,  and  in  various  and  Improper  ways 
influenced  and  prejudiced  said  jury  against 
plaintiff,  all  of  wbicb  rendered  tbe  verdict 
void  and  not  binding.  He  prays  tbat  tbe 
same  be  declared  void;  tbat  be  recover  of 
Harmon  Brown  $1,000  for  tbe  improvements 
placed  on  tbe  land,  and  be  decreed  a  speclai 
lien  on  tbe  same  for  tbat  amount;  tbat  de- 
fendants be  enjoined  from  enforcing  said 
verdict;  and  tliat  tbe  same  be  set  aside,  and 
general  reUef  be  granted  to  pUintiff. 

W.  T.  Crane  and  W.  B.  Candler,  for  plain- 
tiff in  error.  W.  F.  FIndley,  J.  H.  Davl8»  and 
8.  U.  Ledford,  for  defendants  In  error. 


CURIAM.     Judgment  affirmed. 


(99  oa.  aoe) 
BROWN  ▼•  U8BY. 
(Supreme  Court  of  Georgia.     Aug.-  18,  1808.) 

Pl^ADING  AND  PbAOTXOB. 

This  was  a  role  against  a  aberlff.  Hit 
answer  was  traversed  by  tbe  movaot  of  tbe 
role,  but  no  evidence  was  Introduced  in  support 
of  the  traverse.  The  court  therefore  properly 
disposed  of  the  case  upon  the  facts  set  forth  in 
the  answer,  and  the  judgment  rendered  thereon 
was  correct. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Glascock  county; 
Seaborn  Reese,  Judge. 

Rule  sued  out  by  W.  B.  Brown  against  G. 
W.  Usry,  sheriff.  From  a  Judgment  against 
bbn,  movant  brings  error.    Affirmed. 

R.  H.  Lewis  and  Jas.  W.  Whitehead,  for 
plaintiff  In  error.  B.  P.  Davis,  tor  deftedaat 
in  error. 

PBR  CURIAll    Judgment  afflrmfld. 


(99  Qa.  319) 

DODD  V.  NORHAN  et  aL 

(Supreme  Clourt  of  Georgia.     Aug.  18,  1808.) 

Action  oh  Notb  —  Riobt  to  Opbm  akd  Gloss— 
Appbal—Rbvibw. 

1.  This  being  on  action  by  the  plalntUfii  upon 
a  promissory  note,  .as  bearers  of  the  same, 
against  three  persons  as  joint  makers,  one  only 
of  whom  made  defense,  his  admission  that  he 
had  executed  the  note  did  not  deprive  the  plain- 
tiffiB  of  their  right  to  open  and  ccHiclude  the  ar- 
gument In  order  to  make  out  a  prima  fade 
case  for  them,  there  should,  at  least,  have  been 
a  farther  admission  that  they  were  the  owners 
of  the  note. 

2.  It  appearing  that  the  evidence  upon  every 
material  iBsue  In  the  case  was  conflicting,  this 
court  will  not  overrule  the  discretion  of  the  trial 
judge  in  refusing  to  set  the  verdict  aslde^  upon 
the  general  grounds  ttint  it  was  contrary  to  law 
and  the  evidence. 

(Syllabus  by  the  OovaL) 

Brror  fnmi  superior  court,  Milton  county; 
C}e<vge  F.  Gober,  Judge. 

Action  by  Norman,  Barnwell  ft  Oa  against 
B.  S.  Dodd  and  others  on  a  note.  Frmn  a 
judgment  tor  plaintiffs,  defendant  Dodd  brings 
error.    Affirmed. 

Jas.  A.  Dodgen  and  J.  P.  Broolce,  for  plain- 
tiff in  error.  T.  L.  Lewis  and  B.  F.  Simps(»i, 
for  defendants  In  error. 

PBR  CURIAM.   Judgment  affirmed. 


(99  Oa.  306) 
lilTTLB  ▼.  8T0KBLY. 
(Supreme  Ooxut  of  Georgia.     Aug.  18,  1806.) 
Gambliho  Transactionb. 
1.  A  promissory  note  given  fbr  money  lost  at 
a  game  of  cards  is  void,  and  cannot  be  collected 
by  the  payee,  although  the  latter  accepted  it  in 
settlement,  not  of  his  winnings  from  the  maker, 
but  of  his  winnings  from  anoUier  eDgaged  in 
the  same  game,  to  whom  the  maker  was  mdebt- 
ed  for  losses  therein.     Such  a  transaction  can- 
not be  legalised  even  by  adonting  the  "clearings 
house  system"  in  adjusting  Uie  gains  and  ' 
of  the  game. 
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2.  There  was  no  error  at  the  trial,  and  the  eTi- 
dence'  warranted  the  verdict. 
(Syllabos  hj  the  Ooort) 

Error  from  superior  court,  Oglethorpe  conn- 
ty;  Seaborn  Reese,  Judge. 

Action  by  George  LitUe  against  K.  D.  Stoke- 
ly  01^  a  note.  From  a  Judgment  for  defend^ 
ant,  plaintifT  brings  error.    Affirmed. 

H.  McWhorter,  for  plaintiff  in  enor.  W. 
M«  Howard,  for  defendant  in  error. 

PBB  OUBIAM.    Judgment  afflnned. 


<9!»  Qa.  SOT)  > 

GOFER  et  al.  ▼.  BARNHTT. 
(Supreme  Ooort  of  Georgia.     Aug.  18,  1896.) 
Landlobd'8  Libn— Forbolosurb— Gorstbitotiok 

OF  SriPUliaTIOH. 

1.  There  being  a  conti^ersy  between  a  land- 
lord and  another  concerning  certain  cotton  raia- 
ed  by  a  tenant  of  the  former,  and  which  had 
been  delivered  to  him  by  tlie  tenant  (the  land- 
lord contending  that  he  had  a  lien  upon  the  same 
fw  snpplies  faraished  the  tenant,  and  the  oth- 
er person  contending  that  he  was  entitled  to  this 
cotton  mider  a  bill  of  sale  from  the  tenant), 
and  these  contestants  haying  agreed  that  the 
landlord  might  retain  and  dispose  of  the  cotton, 
and  that  he  should  pay  the  other  contestant 
iU  value,  if  indebted  to  him,  "in  a  settlement 
of  this  matter  before  the  court"  (the  question 
of  the  landlord's  liability  to  depend  upon  wheth- 
er or  not  his  hen  was,  in  law,  superior  to  the 
bill  of  sale),  it  was  error,  on  the  trial  of  an  ac- 
tion of  trover  for  the  recovery  of  the  cotton, 
subsequently  brought  by  the  holder  of  the  bill 
of  sale  against  the  hindlord,  at  which  the  above- 
redted  facts  indisputably  ai;H[)eared,  and  at 
which  the  existence,  validity,  and  superiority 
of  the  landlord's  lien,  though  the  same  had  not 
been  foreclosed,  were  shown,  to  direct  a  ver- 
dict for  the  plaintiff. 

2.  Under  the  circumstances  above  stated,  the 
respective  rights  of  the  parties  did  not  depend 
upon  the  question  of  foreclosure,  but  upon  the 
question  of  legal  superiority  as  between  the 
lien  and  the  bill  of  sale;  and,  under  the  evi- 
dence submitted,  the  verdict  should  have  been 
for  the  defendant. 

3.  The  effect  of  the  agreement  between  the 
parties  was  to  take  this  case  out  of  the  rule 
laid  down  in  Duncan  v.  Clark,  22  S.  E.  927, 
96  Qa.  268,  and  the  cases  upon  which  it  rests. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Wilkes  county; 
Seaborn  Reese,  Judge. 

Bail  trover  by  B.  A  Bamett  against  O.  B. 
Cofer  and  others.  From  a  judgment  for  phiin- 
tiff,  defendants  bring  error.    Rerersed. 

The  following  is  the  official  report: 
E.  A.  Bamett  brought  his  action  of  bail  tro- 
ver' against  C.  R.  Cofer  for  the  recovery  of 
2,622  pounds  of  lint  cotton,  of  the  value  of 
'$150.  Cofer  pleaded  the  general  issue,  and 
as  follows:  "He  is  informed  that  this  suit 
Is  for  certain  cotton  received  by  him  of  Tom 
Spratling  for  the  year  1894,  plaintiff  daimlng 
the  same  under  a  bill  at  sale  from  Spratling. 
Defendant  avers  that  whatever  cdtton  he  re- 
ceived from  Spratling  was  claimed  by  him,  as 
landlord,  from  Spratling,  and  for  supplies  and 
necessities  to  make  his  cn^  on  his  hmd  for 
said  year,  and  that  his  daim  was  superior  to 


Bamett's.**  On  the  trial,  after  the  Introduc- 
tion of  evidence  toy  both  parties,  the  court  di- 
rected the  Juiy  to  And  for  the  plaintiff  the 
highest  proved  value  of  all  the  cotton  claim- 
ed;  that  is,  for  2,622  pounds,  amounting  to 
$229.42.  Defendant  made  a  motion  for  a  new 
trial,  upon  the  hearing  of  which  the  court  or- 
dered, that,  upon  plaintiff  writing  otl  from  the 
verdict  and  Judgment  all  except  $150  principal, 
a  new  trial  should  be  denied.  This  plaintiff 
did,  and  defendant  excepted  to  the  refusal  to 
sustain  the  motion  on  the  grounds  taken  there- 
in. 'These  grounds  are  that  the  yerdict  is  con- 
trary ^o  law  and  evidence;  that  the  court  erred 
in  directing  a  verdict,  and  erred  in  admitting, 
over  defendant's  objection,  conversations  and 
admissions  of  W.*  W.  Cofer,  he  not  being  a 
party  to  the  case,  and  defendant  chiiming  that 
no  agency  on  his  part  was  shown  at  the  time 
of  said  conversations  and  admissions.  Flaln- 
tifE  introduced  in  evidence  a  bill  of  sale  from 
Tom  Spratling  to  plaintiff,  dated  May  11, 1894, 
and  recorded  June  16,  1894,  for  face  considera- 
tion $500,  CGFvering  55  acres  In  cotton  and  12 
acres  in  corn,  and  an  other  crops  planted  by 
Spratling  in  the  year  1894  cm  lands  of  W.  W. 
Cofer;  about  seven  miles  west  from  Washing- 
ton, Wilkes  county.  It  contains  the  statement: 
*rrhis  is  all  the  crop  I  crop."  The  defendant 
claimed  that  he  was  entitled  to  the  cotton 
sued  for,  to  satisfy  his  lien  as  landlord,  and 
for  supplies  and  necessaries  advanced  to  Sprat- 
ling to  enable  him  to  make  his  crop.  It  does 
not  appear  that  defendant  f(»reclosed  a  land- 
lord's lien. 

There  was  testimony  by  the  plaintiff  as  fol- 
lows: "The  paper  presented  is  a  statement 
that  defendant  gave  me  of  the  amount  of  cot- 
ton he  received  from  Spratling.  The  whole 
amount  is  5,322  pounds.  It  was  made  on  this 
53  acres  described  in  the  bill  of  sale.  This 
suit  is  for  the  balance  after  giving  him  2,700 
pounds,  the  amount  of  his  rent.  The  item 
marked  *Oash'  is  cash  he  received,  that  was 
taken  by  a  boy,  as  I  understood,  that  he  agreed 
to  give  him  the  $85  for  it  He  put  that  tnere 
himself,  and  I  estimated  the  cottcm  to  be 
worth  that  amount,  the  price  it  was  then  sell- 
ing at,-^  cents  per  pound,— and  inserted  700 
pounds.  It  was  In  money,  and  not  in  cot- 
ton. He  told  me  that  it  paid  him  $35  on  the 
account,  and  he  didn't  follow  it  up  any  fur- 
ther. It  was  the  understanding  all  around 
that  he  was  to  receive  2,700  pounds  of  lint 
cotton.  I  think  Mr.  Irwin  put  down  that  700 
pounds  there.  These  items  in  pencil  were 
not  presented  to  me  by  defendant.  The  only 
charges  he  put  there  are  in  ink.  The  400 
pounds  veas  at  the  gin,  and  t  agreed  that  he 
should  take  it.  I  did  not  give  it  to  him,  but 
agreed  that  the  value  of  it  should  await  the 
result  of  the  litigation  between  us.  That  was 
the  agreement  in  regard  to  all  of  it.  I  claim- 
ed it  was  mine,  and  he  claimed  that  he  had 
a  landlord's  lien  for  supplies,  which  was  supe- 
rior to  my  bni  of  sale.  The  agreement  was 
that  he  should  repay  to  me.  If  he  was  Indebted 
to  me,  on  a  settlement  of  this  matter  before 
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the  court  The  2,700  belonged  to  me  In  case 
it  went  to  me.  I  left  It  to  the  conrt  to  decide. 
We  bad  no  understanding  about  the  price  of 
cotton.  He  had  already  sold  it,  and  the  agree- 
ment was  that  he  should  respond  to  me  when 
he  had  the  trial,  if  the  cotton  were  found  to 
be  mine.  I  Just  estimated  the  cotton  at  the  value 
of  other  cotton,— that  is,  the  700  pounds,— 
just  to  see  what  the  cotton  would  have  brought 
at  the  price  at  that  time.  The  best  price  this 
2,700  pounds  was  worth  since  the  sale,  I  think, 
was  about  eight  and  three-quarters.  I  knew 
at  the  time  that  he  had  already  sold  a  por- 
tion of  this  cotton  at  the  close  of  our  transac- 
tion, when  I  made  this  agreement  with  him, 
and  I  knew  the  negro  was  .delivering  the  cot- 
ton; and  we  both  agreed  that  he  should  re- 
tain what  he  had,  and  I  should  retain  what 
I  had,  and  each  should  settle  with  the  other 
upon  the  result  of  the  trial  before  the  court 
I  got  a  good  part  ot  the  cotton.  I' went  to 
see  defendant  I  didn't  get  any  cotton  with- 
out his  permission.  He  told  me  I  could  get  It 
I  got  a  good  deal  of  cotton  after  that  Then 
he  told  me  he  wished  I  would  not  take  any 
more.  This  cotton  at  the  gin,  I  didn't  think 
I  had  any  right  to  get  that  W.  W.  Oofer  let 
me  know  about  this  cotton  being  taken  away; 
that  is,  the  700  pounds  estinmted  by  me  as 
rental.  He  found  it,  and  got  the  money  be- 
fore I  knew  It  He  did  not  turn  it  over  to 
me,  but  put  It  as  rental  on  his  own  account— 
the  account  that  defendant  held  against  this 
boy.  That  was  this  negro's  cotton,  so  they 
told  me.  W.  W.  Cofer  told  me.  I  did  not 
credit  it  on  this  negro's  account  Defendant 
got  it  and  credited  it  on  his  own  account  I 
did  not  get  any  of  that  cotton  the  $35  was  paid 
for,  nor  the  money.  I  found  another  lot  four 
or  five  hundred  pounds.  They  assisted  me  In 
finding  it  They  sent  me  word.  This  bill  of 
sale  was  given  to  secure  a  debt  for  1893,  and 
advances  for  1894.  Gofer  did  not  state  the 
amount  but  said  these  negroes  owed  him  for 
the  year.  Possibly  It  Is  put  down  in  that 
paper.  He  told  me  the  negroes  owed  him,  for 
running  them,  the  amounts  named  In  this  bill, 
and  wanted  the  cotton  to  secure  that;  and  the 
agreement  was  that  if  they  owed  it  he  was  en- 
titled to  it—If  his  claim  was  better  than  mine, 
it  was  to  be  his  cotton.  Joe  was  a  boy  who 
worked  with  Tom.  W.  W.  CJofer  acted  as 
agent  on  this  farm  In  1894,  as  I  understood 
it'-agent  for  defendant  I  think  defendant 
recognized  W.  W.  Gofer  as  his  agent,  In  talk- 
ing to  me  afterwards.  I  don't  remember  that 
positively.  My  best  recollection  is  that  he 
did.  I  don't  know,  who  managed  that  farm  In 
1894.  This  boy  Tom  rented  it.  I  do  remem- 
ber very  distinctly  that  defendant  told  me  that 
when  his  brother,  W.  W.  Gofer,  fiUled  in  busi- 
ness, be  took  in  charge  the  land,  and  that  he 
paid  the  parties  that  he  owed— Hull  &  Tobin, 
among  them— interest  on  money  that  he  was 
owing  them,  and  that  Web  Gofer  was  attend- 
ing to  the  business  for  them.  Web  Gofer 
eame  to  me,  and  told  me,  if  he  rented  this 
negro  the  land,  would  I  let  him  keep  the 


mules.  I  asked  hhn  upon  what  condition.  He 
said  the  negro  would  owe  him  2,700  pounds 
for  tent  I  asked  him,  would  there  be  any- 
thing else  he  expected  to  come  out  of  the  crop. 
He  said  there  would  not  I  told  him  that  this 
pegro  was  then  In  a  suit  with  Waller  abdut 
some  coni,  and  I  was  not  willing  for  anybody 
else  to  make  any  advances  to  him.  He  agreed 
to  it  and  said  he  would  help  me  to  keep  up^ 
with  anything  that  Went  wrong  with  the  G6t- 
ton.  I  do  not  remember  the  date  of  this  con- 
versation, but  I  agreed  to  Web  Gofer's  propo- 
sition, and  agreed  to  let  the  negro  keep  the 
mules  and  run  the  land.  When  afterward  I 
found  out  that  he  was  selling  goods  to  this 
boy,  I  asked  him  If  he  did  not  remember  his 
agreement  with  me.  He  said  he  did,  but  was 
acting  as  agent  for  his  brother,  and  said,  'Don't 
you  remember  that  on  another  piece  of  land 
you  gave  the  rent  n<sliB  to  G.  B.  Gofer?  When 
he  first  came  to  me,  in  the  fall  of  1893,  be 
did  not  tell  me  he  was  acting  as  agent  .He 
made  the  trade  that  he  would  see  that  the 
negro  did  not  get  anything  else.  Def^idant's 
name  was  not  mentioned  In  It,  bat  when  I 
asked  him  about  not  stailding  up  to  his  agree- 
ment he  said,  'Don't  you  remember  you  have 
been  givliig  notes  for  my  place  I  rented  to  yoo 
myself,  td  my  brother,  O.  R.  Gofer?  I  am 
acting  as  his  agent'  That  was  several  years 
previous  that  I  gave  my  note  to  defendant 
the  year  before  this  negro  gave  this  othcor 
note,  and  I  suppos^  he  gave  It  to  W.  W. 
Gofer.  I  have  been  giving  it  to  defendant 
for  rent  of  the  W.  W.  Gofer  land.  This  last 
conversation  I  had  was  just  before  Ghristmas, 
in  1894,  when  we  were  discussing  the  rights 
of  the  cotton.  He  said  W.  W.  Cofer  had  been 
acting  as  agent  for  him,  and  had  this  land  in 
charge.  I  do  not  remember  that  he  ever  stat- 
ed that  he  was  agent  for  him  in  making  this 
other  agreement  with  me.  Web  Gofer's  state- 
ment about  his  never  having  made  an  agree- 
ment with  me  is  Just  not  so.  The  conversa- 
tion took  place  at  my  store.  He  knew  those 
were  my  mules.  He  came  and  asked  me, 
would  I  let  him  have  the  mules  bef<»e  he 
would  rent  to  the  negro.  I  told  him  about 
the  com.  I  don't  know  whether  he  knew 
about  the  guano.  Defendant  did.  I  told  them 
I  did  not  want  anybody  else  to  advance  those 
negroes  but  me;  that  I  would  advance  to 
them,  and  get  all  the  cotton  except  the  2,700 
pounds  for  rent" 

Defendant  testified:  "I  rented  these  lands 
from  Hull  &  TobIn,  through,  Golley  &  Sims, 
'because  they  refused  to  rent  to  my  broljier, 
to  whom  they  had  been  renting  it  the  year 
before.  He  had  rented  it  In  1893,  and  expect- 
ed to  hold  It  at  the  same  price  for  1894.  They 
refused  to  rent  It  to  him,  and  I  rented  It  for 
1894.  The  conversation  plaintiff  had  with  W. 
W.  Gofer  was  some  time  in  December,  1893. 
I  had  not  then  rented  the  land.  W.  W.  Gofer 
was  not  my  agent  at  that  time.  I  did  not  au- 
thorize him.  In  any  way,  to  make  a  trade 
with  plaintiff.  The  first  I  knew  of  such  a 
trade  was  the  next  September,  when  plalntUf 
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tcld  me  about  It  I  then  gave  him  an  exhibit 
of  evenrthlng  be  received.  ▲  part  of  the 
cotton  belonged  to  thla  bo|r,  Joe;  one-fourth 
of  a  oertaln  field;  about  35  acree  in  the  field. 
I  received  this  cotton,  a  part  of  ^hich  la  the 
cotton  named  there.  These  entries  in  my 
boolus  of  account  were  all  made  by  me,  etcept 
a  few  Items  in  the  daybook  made  by  W.  W. 
Cofer.  I  advanced  these  goods  to  this  man. 
He  rented  the  land  from  me,  I  advanced 
Joe  and  Tom  both.  Bnough  o^  this  cotton  to 
pay  Joe*s  account  came  from  his  part,  and 
from  the  other  all  the  amount  that  was  paid. 
I  did  not  get  quite  enough  cotton  to  pay  the 
whole  account  The  wayl  came  to  advance 
these  goods  to  these  men,— I  had  a  landlord's 
lien,  and  thought  it  was  superior  to  anything. 
These  were  articles  of  necessity  to  make  the 
crops.  There  may  have  been  some  little 
things  that  were  not  I  knew  nothfang  about 
plaintiff's  claim  until  he  told  me  he  had 
bought  his  guano  from  plaintiff,  but  had 
bought  nothing  else.  In  the  statement  that 
W.  W.  Ck>fer  was  my  agent,  I  referred  to  the 
year  befbre,  what  he  had  been  renting  the 
place.  I  rented  it  from  him  in  1803.  He 
rented  It  from  Coney  &  Sims,  and  I  rented 
it  from  him,  and  lived  on  the  place.  In  1804 
he  moved  on  the  place,  and  I  moved  over  to 
the  store,  about  a  mile  away.  In  1884  he  at- 
tended to  the  business  for  me.  That  was  the 
same  year  I  had  the  conversation  with  plain- 
tiff. It  Is  true  my  brother  attended  to  my 
business  in  189i.  It  is  not  true  he  made  the 
trade  with  the  negroes.  I  made  the  trade  in 
1S98,  and  continued  the  trade  with  them  in 
1894.  I  knew  these  were  plaintiff's  mules 
they  were  working.  I  knew  he  let  the  negro 
bring  a  lot  of  com  there  to  feed  himself  and 
the  muiee.  In  1883 1  attended  to  the  planta- 
tion mys^.  I  agreed  with  the  negro  that  he 
was  to  pay  2,700  pounds  at  lint  cotton  in 
1894.  It  was  made  on  a  part  of  the  hind  that 
I  rented  him.  W.  W*  Oof  er  was  at  the  store 
then,  I  suppose.  He  was  not  with  me.  I  do 
not  know  that  plaintiff  advanced  this  negro 
supplies  to  live  on.  I  know  he  furnished  his 
guano,  because  he  told  me  that  He  fumishr 
ed  the  mules  and  the  com.  I  knew  that  in 
1804.  Did  not  know  he  had  taken  a  lien  dd 
his  crop.  The  negro  told  me  on  the  2l8t  of 
Jnne„  1894,  that  he  had  not  given  him  a  pa- 
per, and  gave  me  a  mortgage  on  the  crop  that 
day.  The  reason  I  wanted  &  mortgage,— I 
ran  out  of  money,  and  the  warehouse  refused 
to  take  a  transfer  of  a  landlord's  lien.  I  ex- 
plained to  the  negro  that  I  took  the  mortgage 
for  that  purpose.  When  I  found  out  plaintiff 
had  advanced  to  the  negro  waa  after  I  had  ad- 
vanced all  my  bUl,  except  f6r  bagginir  and 
Itea.  I  did  not  know  whether  the  com  was 
plaintiff's  or  the  negro's.  I  knew  the  mules 
were  plaintiff's.  I  knew  the  guano  was  his 
before  I  to<^  the  mortgage.  In  regard  to  this 
186  in  caab,  the  boy  had  carried  some  cotton 
off,  and  I  traced  it  up,  and  be  Just  paid  me 
tte  money  for  it  It  had  been  ^Id,  and  he 
paid  me  what  he  supposed  it  was  worth.   He 


paid  that  on  the  account  It  was  my  under- 
standing that  I  took  the  cotton  that  I  got  as  a 
part  of  the  cotton  that  was  raised  by  him 
and  Joe.  My  books  will  show  that  I  credited 
it  on  this  account  as  eash." 

W.  W.  Oofer  testified:  *T[  recollect  the  con- 
versation between  the  plaintiff  and  myself. 
I  went  to  him  in  1893.  This  boy  came  to  me 
to  rent  a  field  I  had  rented  from  Ck>lley  & 
Sims  the,  year  before,  and  expected  to  rent 
again.  I  had  heard  he  was  owing  plaintiff, 
and  I  asked  plaintiff  how  much  he  was  oWing 
him.  He  said  his  books  we're  not  In  such 
shape  as  to  tell.  I  asked  him  if  he  was  going 
to  take  the  negro's  stodk  or  let  him  keep 
them.  He  said  that  depended  on  circum- 
stances^  and  asked  if  the  negro  owed  me  any- 
thing. I  said,  'No.'  He  said,  'I  believe,  if 
you  win  look  after  the  negro's  crop,  and  if  he 
wastes  it  let  me  know,  I  will  let  him  keep 
them.'  I  called  a  week  or  two  after  that 
and  he  said  stlU  that  his  books  were  not  in 
sufficient  shape  to  teU  bow  much  he  owed 
him.  Later  on  I  was  informed  by  OoUey  & 
Sims  that  parties  were  not  willing  to  rent  to 
me,  and  I  dropped  out  of  the  case.  I  was 
acting  for  myself  at  the  time.  The  negro 
came  to  the  store  to  see  me  about  renting  the 
place.  I  told  him,  if  he  wanted  to  go  and 
lo<A  over  the  place,  my  brother  was  living 
over  there,  and  would  show  him  over  the 
land.  The  reason  my  brother  showed  him 
over  it  was  that  he  waa  living  there,  and  1 
was  at  the  store  and  conild  net  leave.  I^had 
this  conversation  with  plaintiff  in  November, 
1893,  and  my  brother  did  not  rent  the  place 
until  January,  1894.  He  did  not  authorisse 
me  to  act  for  him.  I  did  not  agree  as  plain- 
tiff said.  On  the  contrary,,  he  and  I  had  a 
private  conversation  about  it  and  I  told  him 
at  the  time  there  was  nothing  of  the  sort. 
I  stated  to  him  how  much  rent  was  due.  He 
mentioned  this  thing  to  me  before  I  told  him 
I  ha,d  no  recollection  there  was  no  under- 
standing to  that  effect  I  do  not  know  what 
time  the  negro  moved  in  the  house.  My  rec- 
ollection is,  he  moved  there  in  the  Christmas, 
or  a  very  short  time  afterwards.  When  CM- 
ley  &  Sims  refused  to  rent  me  the  place,  I 
told  the  negro  he  could  make  a  trade  with 
my  brother,  and  I  know  he  stayed  there.  He 
told  me  he  only  owed  plaintiff  98.  I  do  not 
know  about  any  com  he  carried  over  there 
to  plaintiff.  Did  not  know  about  any  guano 
plaintiff  let  him  have.  I  attended  to  the 
business  on  the  farm  in  1894.  Do  not  know 
where  the  wagons  went  to  get  the  guano,  but 
know  where  Tom  SpratUng  got  his.  He  own- 
ed his  own  wagon  and  mules.  I  did  not 
agree  with  plaintiff  that  the  negro  should  not 
take  up  anything  over  there,  only  the  rent  of 
the  land.  I  never  made  any  such  agreement 
as  that" 

It  was  admitted  that  Tom  Spratllng  owed 
Gofer  $08.06,  and  Joe  owed  him  $44.15.  There 
was  conflicting  testimony  as  to  whether  W. 
W.  Cofer  stated  to  one  Williamson,  late  in 
the  fall  of  1894,  that  he  and  plaintiff  had 
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agreed  that  if  plaintiff  let  him  have  the  moles 
and  the  com  he  would  only  have  his  rent, 
and  see  that  plaintiff  got  the  balance  of  the 
crop. 

CoUey  St  Sims,  for  plaintiffs  In  error.  W. 
M.  &  M.  P.  Reese  and  Irvln  &  Wynne,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  reversed. 


.  (99  CtaL  802) 

EVANS  T.  HART. 
(Sapreme  Court  of  Georgia.     Aug.  18,  1886.) 

HOMESTIBAD  OV  MiNOB— EXPIRATION— EQUITT     Jo- 

RisDicTiON  — Pleading — Avbndxbnt. 
*  This  case  Is  oontrolled  by  the  decision  of 
this  court  to  the  case  of  Tate  t.  Qoff,  15  8.  B. 
80,  88  Ga.  184. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Taliaferro  coun- 
ty;' Seaborn  Reese,  Judge. 

Action  between  Martha  L.  Evans  and  John 
C.  Hart.  From  a  judgment  for  the  latter, 
the  former  brings  error.     Affirmed. 

H.  M.  Holden,  for  plaintiff  In  error.  H.  T. 
Lewis  and  S.  H.  Sibley,  for  defendant  in  er- 
ror. . 

PER  CURIAM.     Judgment  affirmed. 


(99  Oa.  302) 

TUCKER  T.  BANKS. 

(Supreme  Court  of  (3eoigia.     Aug.  18,  1808.) 
Appbii/— Wbioht  ot  Etidbnos. 
The  only  question  in  this  case  being  wheth- 
er or  not  the  judge  erred  in  oYerruling  a  cer- 
tiorari brought  to  set  aside  a  Teidict  rendered  in 
a  justice's  court,  on  the  ground  that  it  was 
contrary  to  evidence,  and  there  being  sufficient 
evidence  to  sui^;>ort  the  verdict,  this  court  will 
not  interfere. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Hart  county; 
Seaborn  Reese,  Judga 

Action  between  W.  I.' Tucker  and  Satter^ 
field  Banks.  From  a  Judgment  for  the  lat- 
ter, the  former  brings  error.    Affirmed. 

O.  C.  Brown  and  Ira  C.  Van  Duzer,  for 
plaintiff  in  error.  A.  G.  McCurry  and  J. 
H.  Skelton,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 


(99  Oa.  1B6) 

BRIESENICH  ▼.  BRIESENICH. 
(Supreme  Court  of  (Georgia.     July  20,  1896.) 
Appeal— Wbight  of  Bviobncb. 
The  evidence,  though  decidedly  confficting, 
warranted  a  finding  that  the  plaintiff  was  en- 
titled   to    alimony,    including    attorney's    fees. 
The  charge,  as  a  whole,  very  fully  and  fairly 
submitted  to  the  jury  the  issues  in  controversy, 
and  even  if  it  was,  in  some  respects,  not  entire- 
ly accurate,  it  contained  no  error  which  would 
justify  this  court  in  setting  aside  the  verdict, 
the  amount  of  which  was  not  so  large  as  to 
necessitate  a  holding  that  it  was  excessive. 
(Syllabus  by  the  Court) 


Error  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Judge. 

Action  by  Elsa  Brlesenlch  against  Ernest 
Brlesenlch  for  a  divorce.  From  a  judgment 
for  plaintiff,  defendant  brings  error.  Aflirm- 
ed. 

Symmes  &  Bennet  and  Harrison  A'Peeples, 
for  plahitiff  in  error.  Atkinson  A  Pun- 
woody,  for  defendant  in  error. 

PER  CTURIAM.    Judgment  affirmed. 

ATKINSON,  J.,  being  disqualified.  Judge 
CALLAWAY,  of  the.  Augusta  circuit,  was 
designated  to  preside. 


(99  Qa.  301) 
WILLIAMS  T.  WEBB  et  sL 
(Supreme  Court  of  Georgia.     Aug.  18,  188a) 
Marribd  Women— Uioht  to  Hombstbad. 

1.  A  married  woman  who  was  not  living  sepsp 
rate  and  apart  from  her  husband  was  not,  under 
the  constitution  of  1868  (article  7,  §  1),  entitied 
to  have  a  homestead  set  apart  to  herself  put  of 
her  own  property.  Bechtoldt  v.  Fain,  71  Ga. 
495. 

2.  This  being  so,  proceedings  instituted  In  her 
behalf  for  setting  apart  such  a  homestead  were, 
though  carried  to  final  approval  by  the  ordinary, 
absolutelv  void,  and  constituted  no  obstacle  to  a 
sale,  under  an  execution  against  her,  of  the 
property  sought  to  be  exempted.  , 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Hanco<^, county; 
Seaborn  Reese,  Judge. 

Action  by  L.  R.  Willian^  against  W.  P. 
Webb  ^d  another.  From  a  Judgment  for  de- 
fendants, plaintiff  brings  error.    Affirmed. 

The  following  is  the  oiffldal  report: 
Mrs.  L.  R.Williams  filed  her  petition  against 
W.  P.  Webb  and  J.  T.  Pinkston,  sheriff,  pny- 
tng  for  Injunction,  etc.  The  petition  was  de- 
murred to,  and  the  hearing  was  had  upon  the 
petition  and  d^urrer.  The  demurrer  was  sus- 
tained, and  the  restraining  order  dissolved.  To 
this  nfilng  petitioner  excepted.  The  petition 
alleged:  Petitioner  is  the  defendant  in  a  fi.  fiL 
Issued  from  the  superior  court  of  Hancock 
county,  in  favor  of  Webb,  upon  a  judgtaaent 
founded  on  a  suit  upon  a  jiote  signed  by  peti- 
tioner in  1889.  The  execution  has  been  levied 
by  the  sherifli  on  a  tract  of  land  in  said  coun- 
ty containing  226  acres,  and  the  land  is  adver- 
tised for  sale  by  the  sheriff.  Said  land  was 
conveyed  by  deed  by  Isaac  Blount  to  T.  M. 
Turner,  as  trustee  for  petitioner,  on  Septem- 
ber 8,  1863»^H3he  being  then  and  ever  since  a 
married  woman,  the  wife  of  W.  P.  WUlifuas, 
then  a  resident  of  Hancock  county,— and  the 
deed  is  duly  recorded.  On  December  13, 1868, 
the  land  was  set  apart  to  her,  upon  the  appli- 
cation by  said  trustee,  as  a  homestead,  under 
the  c<mstitutlon  and  laws  then  of  f <»!oe.  Copy 
of  the  application  and  homestead  is  attached. 
From  the  date  of  the  order  setting  apart  the 
land  to  her  as  a  homestead,  down  to  the  pres- 
ent time,  the  same  has  been  held  and  treated 
Iqr  her  as  her  homestead.    No  aflldarlt  was 
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made  or  filed  by  plaintiff,  prior  to  the  levy, 
that  the  property  was  subject  to  the  leyy,  as 
required  by  section  2028  of  ^the  Ck)de.  Her 
trustee  is  dead,  and  there  is  no  trustee  suc- 
ceeding him  in  the  trust  Being  the  sole 
beneficiaiy  in  the  homestead,  and  defendant 
in  the  fl.  fa.,  the  remedy  by  daim  does  not 
give  to  her  as  ample  protection  of  her  rights 
aa  an  appeal  to  the  equity  side  of  the  court. 
She  prayed  that  the  sheriff  and  Webb  be  re- 
strained from  proceeding  against  the  home- 
stead property,  and  for  process.  It  appears 
from  the  copy  of  the  homestead  proceedings 
attached  that  the  petition  for  homestead  was 
by  Turner,  who  alleged  that  he  was  the  trus- 
tee of  Mrs.  Williams,  "whose  husband,  W.  P. 
WOliams,  he  was  the  head  of  the  family,  who 
is  entitled  to  a  homestead  out  of  the  lands 
owned  by  the  said  Louisa  R.  Williams,  and 
held  by  your  petitioner  as  trustee  as  aforesaid,."* 
under  the  act  of  October  3,  1868;  that  said 
W.  P.  Williams  heglects  and  refuses  to  apply 
for  said  homestead;  that  the  lands  belonging 
to  petitioner's  cestui  que  trust,  which  consist 
of  300  acres  lying  in  Hancock  county,  adjoin- 
ing lands  of  certain  persons  mentioned,  "and 
is  likewise  the  owner  of  the  personal  prop- 
erty embraced  within  this  petition,  and  con- 
tained hi  the  schedule  herewith  filed,**  and  that 
petitioner,  as  the  next  friend  of  said  Mrs.  Wil- 
liams, prayed  the  appointment  of  a  surveyor  to 
lay  off  the  homestead  to  which  said  head  of 
family  was  entitled  under  said  act;  and  that 
the  personalty  embraced  in  the  schedule  be 
set  apart  for  the  use  and  benefit  of  the  family. 
There  was  attached  a  schedule  of  personalty. 
Also  direction  to  the  surveyor  to  survey  and 
value  a  homestead  tor  Mrs.  Williams.  Also 
plat  of  the  land,  and  return  by  the  surveyor, 
and  approval  by  the  ordinary  December  13, 
1869.  The  demurrer  was  general.  Also,  be- 
cause the  homestead  claimed  by  plaintiff  was 
upon  Its  face  invalid  and  void,  because  the 
homestead,  under  the  constitution  and  laws  of 
(Georgia,  was  not  within  the  Jurisdiction  of  the 
ordlnaiy  granting  the  same. 

Lewis   &   Moore,    for   plaintiff  in  error. 
Ryals  &  Stone,  for  defendants  in  error. 

PSOt  OUBIAM.    Judgment  affirmed.    • 


(99  Oa.  806) 

BBOWN  et  al.  v.  CLEVELAND  et  al. 

HABPBB  T.  QEOBGIA,  a  &  N.  BY.  CO. 
et  al. 
(Supreme  Court  of  Georgia.    Aug.  18»  1886.) 
JoBiODicnoN  ON  Errob. 
This  court  Ims  no  Jurisdiction  to  entertain 
a  writ  of  error  from  the  city  court  of  Elbert 
county.    See  Telegraph  Go.  v.  Jackson  (decided 
at  this  term)  26  8.  B.  264. 
(Syllabus  by  the  (3ourt) 

Error  from  city  court  of  Elbert  county;  P. 
P.  Proffltt,  Judge. 

Action  between  S.  V.  Brown  &  Co.  and  P. 
W.  Cleveland  and  others.    From  a  judgment 


for  the  latter,  the  former  bring  error.  Ac- 
tion, between  one  Harper  and  the  Georgia, 
Carolina  &  Northern  Ballway  Company  and 
others.  From  a  Judgment  for  the  latter,  the 
former  brings  error.  On  motion  to  dismiss 
both  writs.    Granted. 

A.  G.  McOurry,  for  plaintiffs  in  error.    J. 
N.  Worley,  for  defendants  in  error. 

PEB  CUBIAH.    Writs  of  error  dismissed 


(99  Oft.  822) 

OABB  et  aL  V.  NBAL  LOAN  &  BANKING 
OO. 

{Siq>reme  Court  of  Georgia.    Aug.  24,  X806.) 
Husband  and  Wirs-^BsTOPPBL— Aoquissoavoi. 

1.  The  evidence  introduced  at  the  last  trial 
wat  not  materially  or  substantial^  different 
from  that  which  appeared  in  the  record  when 
this  case  was  here  at  the  March  term,  1804  (20 
S.  E.  248,  94  Ga.  714);  and  H  was  then  adju- 
dicated that  under  that  evidence,  and  the  law 
applicable,  the  defendant  in  error  was  entitled  to 
a  verdict  for  the  land  in  controversy.  It  results 
that  the  trial  judse  did  not  err.  when  the  case 
came  on  fat  another  hearing,  in  directing  the 
Jury  to  find  aceordingrly. 

2.  There  was  nothing  in  the  exceptions  to  the 
auditor's  report  which  authorised  a  trial  of  Mrs. 
Carr's  claim  against  the  executors  of  John  Neal 
for  money  alleged  to  have  been  paid  by  her  to 
their  testator  upon  her  husbano's  debts,  and 
therefore  no  mum  trial  could  have  been  lawfully 
had. 

^   (SyUabus  by  the  C!ourt} 

Error  from  superior  eourt,  Bodtdale  coun- 
ty; B.  H.  dark,  Judge. 

Action  by  the  Neal  Loan  A  BanUng  Com- 
pany against  B.  F.  C3arr  and  others  to  recover 
land.  From  a  Judgment  for  plglntlff ,  defend- 
ants Mary  BL  .Carr  and  others  bring  error. 
Affirmed. 

A.  M.  Speer  and  J.  B.  Irwin,  fbr  plaintiffs 
in  error.  A.  C.  McCalla,  Geow  Westmore- 
land, and  Geo.  W.  Gleaton,  for  defendant  In 
error 

PBB  OUBIAM.    Judgment  aftiiinea 


(99  Oa.  269) 
SMITH  V.  ATLANTA  OONSOL.  ST.  BY.  00. 
(Siq»rems  Court,  of  Georgia.     July  20^  laDtS.) 
Appbal— Hariilbsb  Bbbor. 
The  verdidt  in  this  case  was  demanded  by 
a  strong  preponderance  of  the  evidence;  and*  if 
any  error  at  all  was  committed.  It  affords  no 
reason  for  disturbing  the  Judgment  denying  a 
new  trial. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  Van 
Eppe,  Judge. 

Action  between  F.  B.  Smith  and  the  Atlan- 
ta Consolidated  Street-Bailway  Company. 
From  a  Judgment  for  the  latter,  the  former 
brings  error.    Affirmed. 

Longino  &  Golightly,  for  plaintiff  In  er- 
ror. N.  J.  &  T.  A.  Hammond,  for  defendant 
in  error. 
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PER  CURIAM.    Judgment  a^rmed. 

ATKINSON,  J.,  prbyldentially  absent,  and 
not  presldlnir* 


m  Gft.  187) 

WESTER^  &  A.  R.  GO.  T,  STAFFORD. 

(Supreme  Court  of  Georgia.     July  27,  1886.) 

Railboadb  —  CROMiiro  Accidbnt  —  DiAORAM  or 
Cbossixo  —  NiOLiOBiroB  —  Ratb    or   Spbbd  — 

EVIDBNOB— HBAB0AT— INSTBUOTIONS— HABMLB88 

Ebbob. 

1.  There  was  no  error  in  allowing  a  physician 
to  testify  tiiat  one  who  had  receiyed  violent 
personal  faijnries,  and  who  was  under  treat- 
ment in  a  boarding  house  on  the  day  upon 
which  he  was  hurt,  did  not  know  he  had  preTi- 
ously,  on  the  same  day,  after  receiying  the  in- 
juries, been  in  the  physician's  office;  it  not 
appearing  upon  eroas-ezamination,  or  otherwise, 
that  the  physician's  knowledge  on  this  subject 
was  not  deriTed  from  personal  obsenration  of 
the  patient's  condition,  or  that  it  depended  s(^ 
ly  upon  ^statements  made  by  the  latter. 

2.  Under  the  eridence  in  thia  case,  the  court 
did  not  err  in  charging  that  a  faihire  of  the 
defendant's  seryants  to  comply  with  a  city  or- 
dinance regulating  the  speed  of  trains  within 
the  corporate  limits  was  negligence,  nor  in  fail- 
ing to  submit  to  the  jury  the  question  wheth- 
er such  ordinance  was  reasonable,  or  unrea- 
sonable, with  reference  to  the  looaUty  where  the 
Injury  was  inflicted. 

8.  The  court  erred  in  not  allowing  a  diagram 
of  the  place  where  the  collision  occurred  to  be 
sent  out  with  the  jury:  it  haying  been  prepared 
by  a  civil  engineer,  who  testified  to  its  correct- 
ness, and  having  been  admitted  in  evidence. 

4.  The  charge  of  the  court  to  the  effect  that 
if  the  defendanlfs  agents  were  guilty  of  wiUful 
negligence  in  running  the  train,  or  did  so  *'in 
redcless  disregard  of  the  life  or  safety  of  peo- 
ple,'* the  plaintiff  was  entitled  to  recover,  and 
nis  recovery  should  not  be  lessened,  notwith- 
standing the  ju^  might  believe  that  by  exer- 
cising ordinary  care  he  might  have  avoided  the 
conseauences  of  the  defendant*8  negligence, 
even  if  correct  in  the  ahetract,  was  not  appro- 
priate in  this  case.  For  this  reason,  if  not  for 
others  as  well,  it  waa  error  to  give  in  charge 
section  8066  of  the  Code.    Atkinson,  J^  dissent- 


'^. 


..  Notwithstanding  the  errors  above  indicat- 
ed, the  reasonableness  of  the  verdict  in  amount, 
in  view  of  the  character  of  the  plaintiff's  in- 
juries, shows  that  these  errors  resulted  In  no 
harm  to  the  defendant;  and,  as  the  evidence 
was  amply  sufficient  to  authorize  a  recovery, 
there  should  be  no  new  trial,  Atkinson  and 
Lumpkin,  JJ.,  dissenting. 

(Syllabufl  by  the  Court) 

Error  from  superior  court,  Whitfield  eoa&- 
ty;  T.  W.  Milner,  Judge. 

Action  hf  Henry  M.  Staffdrd  against  the 
Western  &  Atlantic  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  brings  er- 
ror.  Affirmed. 

The  following  Is  the  ofllcfal  report: 
Stafford  sued  the  railroad  company  for 
damages  from  personal  injuries,  and  for  dam- 
ages-to  his  wagon,  alleging:  Waugh  street, 
one  of  the  public  streets  of  Dalton,  crosses 
the  railroad  nearly  at  right  angles.  On  the 
east  side  of  the  railroad,  and  immediately 
north  of  the  street,  is  a  large  building,  hiding 
from  the  view  of  those  looking  from  the  rail- 
road track  persons  approaching  the  railroad 


f7x>m  the  east  on  said  street;  and  at  the  side 
and  west  of  and  dose  to  said  buildinir  were 
standing  cars,  extending  down  close  to  the 
wagon  way,  and  still  farther  obstructing  the 
▼lew  northward  up  the  railroad  tra<^  until 
persons  so  approaching  the  railroad  are  with- 
in a  few  feet  of  the  track.  On  July  10, 1893, 
he  was  approaching  said  railroad  on  this 
street  cautiously  from  the  east,  sitting  upon  a 
load  of  wood  on  his  wagon.  As  soon  as  he 
reached  a  point  from  which  he  could  look 
northward  up  the  track,  he  did  so,  and  seeinj; 
no  train  approaching,  and  hearing  no  whistle 
or  ringing  of  a  bell,  attempted  to  drive  across 
the  track.  As  soon  as  his  team  got  on  the 
track,  he  saw  defendant's  passenger  train 
approaching  (around  a  curve)  the  crossing, 
from  the  north,  at  the  high  and  dangerous 
speed  of  25  miles  per  hour.  When  he  first 
saw  or  could  have  seen  the  train,  it  was  with- 
in* two  or  three  hundred  feet  from  him.  '  Be- 
fore he  could  turn  his  team  from  the  track, 
or  urge  it  across  the  track,  or  leap  from  his 
wagon,  the  engine  struck  his  wagon,  hurling 
It  into  the  air,  and  throwing  him  violently 
iipon  the  ground  beside  the  track.  His  wagon 
was  destroyed,  to  his  damage  $100;  and  be 
was  knocked  senseless,  and  remained  uncon- 
scious for  10  hours.  The  bones  of  one  of  his 
hands  were  broken;  his  head  was  cut,  gash- 
ed, and  bruised;  the  crest  of  one  of  his  pelvic 
bones  was  broken  off;  his  thighs,  back,  and 
hips  were  greatly  bruised  and  lacerated;  his 
face  and  breast  were  cut  and  bruised  In 
many  places;  and  from  these  injuries  his 
nervous  system  was  greatly  shocked,  from 
which  shock  he  has  not  y^t  recovered,  and 
fears  he  never  will  recover.  He  suffered 
great  mental  and  physical  pain  from  the  in- 
juries for  many  weeks,  and  still  suffers  such 
pain,  and  has  reason  to  fear  he  never  will 
be  free  from  pain  from  these  injuries.  He 
has  been  wholly  unable  to  walk  since  the  oc- 
currence, and  fears  he  never  will  be  able  to 
walk  as  before.  He  has  been  unable  to  do 
any  labor,  and  will  be  unable  for  many 
months,  and  fears  he  never  will  be  able  to 
labor  as  before.  His  Injuries  are  permanent. 
There  are  t^o  other  public  crossings  within 
800  yards  north  of  that  at  which  he  was  In- 
jured. Defendant's  agents  were  ne^igent  in 
running  over  both  these  at  said  high  rate  of 
speed,  and  in  not  sounding  any  whistle  or 
ringing  any  bell  as  required  by  law,  and  by 
the  ordinances  of  the  city.  They  were  neg- 
ligent In  running  around  said  curve  and  ap- 
proaching the  Waugh  street  crossing  at  said 
high  rate  of  speed,  and  in  not  blowing  the 
whistle  or  ringing  the  bell,  or  giving  other 
signals  of  approach  of  the  locomotive,  and 
-were  grossly  negligent  in  not  (Checking  and 
continuing  to  check  the  train  as  it  approached 
the  crossing.  On  October  17,  1894,  plaintiff 
obtained  a  rerdict  for  $1,850.  Defendants 
motion  for  a  new  trial  was  overruled,  and  it 
excepted.  The  motion  was  upon  the  follow- 
ing, among  other,  grounds:.  The  court  erred 
In  admitting  in  evidence,  over  defendant's  ob* 
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Jectlon,  the  following  testimony  of  Dr.  Wood: 
*^  remember  very  distinctly  asking  plaintiff, 
after  we  moved  blm  to  the  boarding  house, 
some  time  In  the  afternoon,  not  later  than 
two  o'clock^  something,  and  he  didn't  know 
that  he  had  been  In  my  office  at  all.  He 
thought  we  had  brought  him  fh>m  where  be 
was  Injured  to  the  boarding  house."  The 
objection  to  this  testimony  was  that  It  was 
simply  the  sayings  of  plaintiff  some  Qve  hours 
after  the  occurrence,  and  too  far  off  to  be  a 
part  of  the  res  gestae.  Error  in  excluding 
from  the  Jury  a  diagram  of  the  place  where 
plaintiff  waa  Injured,  which  had  been  pre- 
pared by  Whoriey,  civil  engineer,  and  was^ 
ewom  to  by  him  aa  being  a  correct  repre- 
sentation of  the  surroundings;  the  court  rul- 
ing that  counsel  might  use  It  before  the  jury, 
but  that  It  could  not  be  sent  out  as  evidence. 
Brror  In  charging:  "You  look  to  the  evi- 
dence, and  see  where  on  the  line  of  railroad 
the  Injury  occurred.  Was  or  was  It  not  witb- 
In  the  corporate  limits  of  the  city  of  Dalton? 
What  speed  was  the  engine  running. after  it 
reached  the  corporate  limits  of  Dalton?  Was 
It,  or  not,  a  greater  rate  of  speed  than  allow- 
ed by  the  law  and  the  ordinances  of  the  city 
of  Dalton?  The  ordinances  of  the  city  of  Dal- 
ton are  in  evidence  before  you,  and  you  will 
see,  by  regarding  that  ordinance,  that  it  re- 
quires the  engineer  of  a  train  to  check  the  ^ 
speed  of  the  train  down  to  four  miles  an 
hour.  A  failure  to  comply  with  this  ordi- 
nance of  the  city  of  Dalton  would  be  negli- 
gence." Alleged  to  .be  error,  because  not  a 
proper  way  of  submitting  this  question  to  the 
jury,  because  the  ordinance  might  be  reason- 
able as  applied  to  one  locality,  and  unreason- 
able as  applied  to  another.  It  might  be  rea- 
sonable as  to  populous  parts  of  a  city,  and 
not  reasonable  with  reference  to  uninhabited 
district^  near  the  corporate  limits.  And  the 
Jury  should  have  been  Instructed  as  to  the 
conditions  under, which  the  ordinance  would 
apply,  and  those  under  which  It  would  not, 
and  leave  it  to  the  Jury  to  say  whether  or  not 
the  ordinance  was  reasonable  and  applica- 
ble, according  as  they  might  Qnd  these  condi- 
tions to  exist,  or  not.  Error,  further,  because 
it  made  defendant  negligent  for  running,  fast- 
er than  four  miles  an  hour  after  its  train 
reached  the  corporate  limits  of  Dalton,  re- 
gardless of  the  locality  where  the  accident  or- 
curred.  The  evidence  showed  that  several 
public  crossings  within  the  corporate  limits 
of  balton  had  to  be  passed  by  defendant's 
train  before  the  crossing  was  reached  where 
the  accident  occurred,  and  that  th6  corporate 
limits  were  a  considerable  distance  from  this 
place;  and,  if  the  statute  and  city  otdinances 
were  violated  In  regard  to  the  speed  of  the 
train  before  this  crossing  was  reached,  the 
law  Is  that  this  is  a  circumstance  showing 
negligence  at  the  time  of  the  accident,  which 
may  go  to  the  Jury,  bat  not  negligence  per  se, 
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as  charged  by  the  court  Error  In  charging: 
'*If  the  plaintiff  was  injured  by  negligence  of 
defendant's  agents  In  running  its  trains  te 
violation  of  law,  and  If  such  negligence  waa 
willful  on  the  part  of  defendant  or  Its  agents, 
or  was  done  In  reckless  disregard  of  the  life 
or  safety  of  people,  then  the  plaintiff  would 
be  entitled,  to  recover;  and  his  recovery  would 
not  be  lessened,  even  though  plaintiff  might 
by  ordinary  care,  have  avoided  the  conse- 
quence of  defendant's  negligence."  Alleged 
to  be  error  because  there  was  no  evidence  to 
Justlf;^  or  authorise  it  and  the  facts  made  It 
peculiarly  Inapplicable.  Further,  because  not 
the  law  In  a  case  of  this  character,  where 
the  facts  show  anything  but  a  reckless  dis- 
regard of  human  life  by  defendant's  agents. 

B.  J.  &  J.  McCamy  and  Payne  &  Tye,  for 
plaintiff  in  error.  Maddoz  A  Starr  and  Mc- 
Cutchen  &  Shumate,  for  defendant  In  error. 

PER  OURIAM.    Judgment  affirmed. 

ATKINSON,  J.  I  concur  in  all  the  head« 
notes  announced  by  the  Chief  Justice,  except 
the  fourth  and  fifth.  There  was  not,  In  my 
opinion,  any  error  In  giving  the  charge  re- 
ferred to  in  the  former.  If  there  had  been,  a 
new  trial  ought  to  be  granted. 

litJMPKIN,  J.  (dissenting).  I  concur  In  all 
the  headnotes  announced  by  the  Chief.  Jus- 
tice, except  the  last  In  my  opinion,  a  new 
trial  should  be  granted  because  of  the  errors 
mentioned  in  the  fourth  headnote,  and  I 
therefore  dissent  from  the  Judgment  of  af- 
firmance. 


(93  Va.  623) 
CRAUPORD'S  ADBdTR  v.  SMITH'S  BX'B. 

(Supreme  Court  of  Appeals  of  YixgliUa.     OcL 
1,  1896.) 

On  rehearing.    Denied. 

For  former  report  see  23  S.  B.  235. 

HARBISON,  J.  This  case  Is  before  us  on 
a  petition  for  a  rehearing  of  the  decree  of  this 
court  entered  on  the  Sd  day  of  October,  1805, 
in  so  far  as  it  holds  the  estate  of  Iteadwell 
Smith,  deceased,  liable  for  th^  value  of  Ihe 
slave  Sandy  Shorter.  I  have  carefdlly  re- 
viewed and  reconsidered  the  evidence  upon 
which  this  liability  rests,  and  have  been  un- 
able to  come  to  a  different  conclusion  from  that 
heretofore  reached.  The  court  therefore  at^ 
heres  to  the  opinion  formerly  delivered. 

KEITH,  P.  (dissenting).  I  concur  in  the 
conclusion  announced  in  this  case,  except  tha^ 
I  am  of  opinion  that  the  decree  appealed  from 
should  be  reduced  by  crediting  thereon  th(> 
sum  for  which  it  Is  alleged  the  former  sIat^, 
Sandy  Shorter,  was  sold. 


658 


25  SOTTTHBASTERN  REPORTER. 


(Va. 


mRSCHBAUM  et  aL  T.  COON. 
(Sapreme  Court  of  Appeals  of  Yirgiiiia.     Sept 

'       17,  1896.) 
Vbvpob    and    Purohabbb— Bill   to   Rb80INI>^ 
Equitt—Rbtbntion  of  Jurisdiotioh 
—Account. 

1.  On  a  bill  by  a  vendee  to  rescind  a  contract 
to  purchase  land  because  of  the  vendor's  re- 
fusal to  convey  after  full  payment  of  the  price, 
it  was  asked  that^the  vendor  be  required  to  re- 
fund the  price,  together  with  the  moneys  expend- 
ed by  complainant  for  the  benefit  of  the  prop- 
erty, including  taxes  thereon  paid  by  him.  De- 
fendant denied  full  payment  of  the  price,  and 
showed  a  certain  balance  due  by  exhibits,  for 
which  he  asked  a  decree  against  complainant,, 
offering  to  execute  a  deed  on  payment  thereof. 
Upon  a  hearing  on  the  pleadings  and  exhibits, 
the  bill  was  dismissed,  without  prejudice,  how- 
ever, to  complainant's  right  to  sue  for  specific 
performance  on  payment  of  the  balance  of  the 

Erioe.  Htid,  that  the  dismissal  was  error,  since, 
aving  taken  jurisdiction,  the  court  should  have 
had  an  account  taken,  and  given  the  parties  full 
relief.    . 

2.  A  contract  fbr  the  sale  of  an  undivided  one- 
ninth  interest  in  land  in  which  the  vendor  re- 
tained an  interest  provided  for  a  conveyance 
free  of  Incnmbranees,  but  after  Its  execution  the 
vendee  authorized  the  vendor  to  take  a  loan  on 
the  property  for  the  purpose  of  erecting  a  build- 
ing thereon.  A  part  only  of  the  loan,  however, 
was  used  in  the  Duilding,  the  balance  being  ap- 
plied by  the  vendor  to  discharge  previous  incum- 
brances on  the  land.  Hdd^  that  the  vendee  was 
entitled  to  a  conveyance  on  payment  of  the  price, 
upon  assuming  payment  of  one-ninth  of  that 
part  of  the  loan  only  which  was  used  in  the 
building,  though  the  vendor  credited  him,  as 
having  paid  it  on  the  price,  with  one-ninth  of 
that  part  of  the  loan  used  in  discharging  the 
prior  incumbrances. 

Appeal  from  hnstingB  conrt  of  Roanoke; 
Jolin  W.  Woods,  Judge. 

Bill  by  Ab  Kirschbaiim  and  otbers,  part- 
ners as  Ab  Kirschbanm  &  Co.,  agaiiiist  J.  W. 
Coon,  for  resclBSion  of  a  contract  of  sale  of 
real  estate  and  for  an  accounting.  From  a 
judgment  dismissing  the  bill,  complainants 
appeal.    Reversed. 

Pblegar  &  Johnson  and  Wright  ft  Hoge, 
for  appellants.    Penn  A  Cocke,  for  appellee. 

CARD  WELL,  J.  The  appellee,  J.  W.Coon, 
owned,  with  S.  J.  Qreen  and  B.  Blanton, 
certain  real  estate  with  some  improvements 
thereon,  situated  on  Campbell  street  and  Sa- 
lem avenue  in  the  city  of  Roanoke,  each  of 
these  parties  owning  a  one-third  undivided 
interest  in  the  property.  In  August,  1890, 
Coon  sold  to  A.  J.  Sims  a  one-ninth  interest 
in  this  property  for  the  sum  of  $3,333.33^ 
upon  the  terms  of  one-fourth  of  the  pur- 
chase money  to  be  paid  in  cash,  and  the 
balance  In  three  equal  annual  installments; 
Coon  entering  into  a  written  contract  with 
Sims  at  the  time  whereby  he  agreed  to  con- 
vey this  one-ninth  Interest  to  Sims  free  from 
all  incumbrances  when  the  whole  of  the 
purchase  money  was  paid.  Sims  made  the 
cash  payment  and  sundry  payments  there- 
after on  account  of  the  deferred  payments, 
and  on  the  14th  of  S^tember,  1893,  he  con- 
veyed the  Interest  In  this  property  purchased 


of  Goon  to  Ab  Kirsehbaum  and  others,  com-  . 
posing  the  firm  of  Ab  Kirsehbaum  ft  Co. 
The  deed  of  conveyance' from  Sims  to  Ab 
Kirsehbaum  ft  Co.,  after  reciting  that  the 
property  conveyed  was  the  same  that  Sims 
purchased  from  Coon,  contains  the  follow- 
ing provisions:  "And  whereas,  the  said  J. 
W.  Coon  has,  since  the  purchase  of  the  said 
one-ninth  interest  by  said  Sims  therein, 
placed  a  loan  on  said  property  for  the  pur- 
pose of  erecting  a  new  building  thereon,  but 
said  Sims  claims  that  he  is  not  legally  bound 
therefor:  Now,  in  the  event  that  said  J.  W. 
Coon  shall  establish  the  fact  that  said  loan 
Is  Just,  and  is  an  incumbrance  on  said  prop- 
erty, and  that  he  was  authorized  to  place 
said  incumbrance  on  said  property  under  his 
contract  with  said  Sims,  then  said  parties 
of  the  second  part  hereby  assume,  as  testi- 
fied to  by  their  acceptance  of  this  deed,  to 
pay  whatever  of  said  incumbrances  said 
Sims  may  be  liable  for."  Shortly  after  ob- 
taining this  deed,  Ab  Kirsehbaum  ft  Co.  filed 
their  bill  of  complaint  against  Coon  in  the 
hustings  court  of  the  city  of  Roanoke,  aver- 
ring that  Sims  had  paid  the  whole^of  the 
purchase  money  due  to  Coon,  as  shown  by 
receipt  made  exhibits  with  the  bill,  but 
Coon  had  refused  to  convey  the  one-ninth 
Interest  in  the  property  to  the  complainants; 
that  Coon,  without  the  knowledge  or  consent 
of  Sims,  removed  the  buildings  on  the  prop- 
erty situated  on  Campbell  street,  and  also 
without  the  knowledge  or  consent  of  Sims 
had  borrowed  the  sum  of  $7,500,  and  erect- 
ed a  three-story  brick  building  on  this  lot, 
securing  the  loan  by  a  trust  deed  thereon; 
that  this  sum  of  money  to  a  considerable  ex- 
tent was  used  by  Coon  in  the  payment  of 
prior  incumbrances  on  the  property  due  by 
Coon,  and  not  by  Sims;  that  the  building 
erected  did  not  cost  as  much  as  claimed  by 
Sims,  and  that  some  poi*tion  of  the  money 
was  also  used  by-  Cooii  in  the  payment  of 
charges  or  expenses  for  which  Sims  was  In 
no  way  bound;  that  Coon  had  received 
rents  from  the  property  for  which  he  refus- 
ed to  account,  although  complainants  had 
demanded  of  him  an  account  of  not  only  the 
rents,  but  showing  the  disbursements  of  the 
money  received  by  him  on  the  loan  secured 
on  the  property,  etc.  The  prayer  of  the  bill 
is  that  the  contract  of  sale  to  Sims  be  re- 
scinded, and  Coon  be  required  to  refund  to 
the  complainants  the  purchase  money  paid 
by  Sims  on  his  purchase,  with  legal  Interest; 
that  Coon  b^  required  to  refund  also  all  the 
money  paid  by  Sims  in  taxes  or  insurance  on 
the  property,  or  in  any  way  expended  for 
the  benefit  of  the  property,  the  complainants . 
ofTering  to  refund  all  rents  received  by  Sims 
from  the  property,  and  to  execute  to  Coon 
a  release  of  all  their  claim  upon  the  proper- 
ty by  reason  of  their  deed  from  Sims  when 
Coon  shall  have  paid  back  to  them  the  pur- 
chase money  paid  to  him  by  Sims,  etc.;  and 
that  the  cause  be  referred  to  one  of  the  com- 
missioners of  the  court  to  take  ma  account 
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of  the  matters  and  things  stated  in  the  bill, 
etc.  CJoon  answered  this  bill,  admitting  the 
contract  made  with  Sims,  but  denying  em- 
phatically that  Sims  had  paid  the  whole  of 
the  porchase  money  for  the  one-ninth  Inter- 
est m  the  property  sold  to  him,  and  enters 
into  an  explanation  of  the  receipts  exhibited 
with  the  complainants*  bill,  filing  with  his 
answer  a  statement  of  the  rents  and  collec- 
tions from  the  property,  and  showing  the  ex- 
penditures of  money  for  the  new  building 
and  other  expenses  connected  with  the  prop- 
erty, and  finally  claims  that  61ms  owed  him 
on  the  purchase  money  a  balance  of  $661.95, 
with  Interest  froib  the  10th  of  July,  1898. 
The  respondent  further  admits  that  he  was 
bound  by  his  contract  with  Sims  to  convey 
to  him  a  good  title  to  the  interest  in  the 
property  sold  him,  free  from  all  Incum- 
brances, when  the  whole  of  the  purchase 
money  therefor  was  paid;  but  with  refer- 
ence to  the  incumbrance  put  on  the  prop- 
erty by  the  respondent  and  his  co-owners, 
Oreen  and  Blanton,  after  the  sale  to  Sims, 
respondent  says  that:  "After  it  was  deter- 
mined that  it  would  be  wisest  to  borrow  the 
sum  of  $7,500,  pull  down  the  buildings  on 
the  property,  and  erect  a  new  one  in  their 
stead,  in  order  that  the  rents  for  the  same 
would  yield  a  fair  return  on  the  cost  of  the 
entire  property,  he  obtained  the  consent  of 
Sims,  to  whom  the  proposed  investment  was 
entirely  acceptable."  With  this  part  of  his* 
answer  respondent  makes  the  statement  as 
to  how  the  loan  of  $7,500  was  expended,  and 
by  this  statement  it  appears  that  $3,463  of 
this  sum  was  used  in  the  payment  of  a  bal- 
ance due  on  the  purchase  money  for  the  en- 
tire property,  fbr  which  respondent,  Goon, 
as  he  admits,  Is  responsible,  and  not  Sims; 
but  claims  that  Sims  had  been  credited  by 
respondent  for  one-ninth  of  the  loan  secured 
on  the  property,  so  far  as  it  was  used  to 
pay  ofT  the  prior  liens  on  his  purchase  mon- 
ey due  for  the  one-ninth  interest  sold  him. 
It  was  asked  "by  respondent  that  his  answer 
be  read  as  a  cross  bill,  and  that  a  decree  be 
awarded  him  against  the  complainants  for 
the  sum  of  $661.96,  the  amount  he  claims 
that  was  due  from  Sims  on  his  purchase, 
with  Interest  from  the  10th  day  of  July, 
1S93;  and  respondent  offered  to  execute  a 
deed  to  the  complainants  for  the  one-ninth 
Interest  In  the  property  when  this  sum,  with 
Interest,  was  paid,  and  the  complainants  as- 
sumed the  payment  of  one-ninth  of  the  $7,- 
600  secured  on  the  property.  To  this  an- 
swer the  complainants  filed  a  general  repli- 
cation, and  the  cause  was  heard  on  the  bill 
and  the  exhibits  therewith,  the  answer  of 
the  defendant,  and  the  general  replication  of 
the  complainants  thereto;  whereupon  the 
hustings  court  of  Roanoke  dismissed  the  bill 
at  the  costs  of  the  complainants,  but  with- 
out prejudice  to  their  rights  to  bring  a  suit 
for  the  spedflc  performance  of  the  contract 
between  Ck>on  and  Sims  when  the  balance  of 
9061.96,  With  Interest,  as  claimed  by  Ooon, 


was  paid  by  the  complainants.  From  this 
decree  an  appeal  was  obtained  to  this  court. 
The  court  below  having  taking  jurisdiction 
of  this  case,  It  should  have  done  complete 
Justice  between  the  parties,  and  given  full 
relief.  Bison  v.  Moon,  91  Ya.  384,  22  S.  £. 
165;  Kane  v.  Mann,  24  8.  B.  938,  93  Ya.  — ^. 
The  case  should  have  been  referred  to  a  com- 
missioner to  make  the  Inquiries  and  to  state 
the  accounts  called  for  by  the  bill,  and,  be- 
fore the  court  proceeded  by  its  decree  to  fix 
the  amount  of  purchase  money  due  to  Coon 
from  Sims  or  the  complainants,  there  should 
have  been  a  full  and  complete  account  of 
the  transactions  between  Goon  and  Sims. 
This  seems  to  be  conceded  by  counsel  for  ap- 
pellee. In  the  answer  of  the  defendant  he 
does  not  claim  that  Sims  authorized  the  loan 
on  the  property  for  any  other  purpose  than 
the  erection  of  the  building  thereon;  there- 
fore neither  Sims  nor  his  assignees,  the  com- 
plainants, could  be  held  responsible  for  the 
Incumbrance  put  on  the  property,  as  to 
which  Sims  never  consented,  and  it  is  not 
sufflcient  for  Goon  to  say  that,  while  It  is 
true  that  he  owed  this  Incumbrance,  he  had 
given  Sims  credit  for  one-ninth  of  the  mon- 
ey not  used  in  the  erection  of  the  building, 
but  in  the  payment  of  the  prior  debts  se- 
cured on  the  property.  To  the  extent  that 
Sims  consented  to  the  Incumbrance  on  the 
property,  he  and  his  assignees  are  bound  for 
the  payment  of  one-ninth  thereof,  and  for  a 
like  proportion  of  all  proper  charges  and 
expenses  incurred  in  making  the  loan^  but 
beyond  this  they  are  not  bound;  and  upon 
the  payment  of  the  whole  of  the  purchase 
money  that  may  be  found  to  be  due  to 
Goon  from*  Sims  the  complainants  are  enti- 
tied  to  a  conveyance  from  Coon  of  one-ninth 
Interest  in  the  property  In  question  free 
from  all  incumbrances,  except  in  so  far  as 
Sima  had  authorized  the  incumbrance;  and. 
If  Goon  cannot  convey  such  a  title,,  then  the 
complainants  would  be  entitled  to  a  rescis- 
sion of  the  contract  of  sale  entered  into  be- 
tween Goon  and  Sims,  and  to  have  refunded 
to  them  by  Goon  the  money  paid  by  Sims  on 
his  purchase,  with  Interest  from  the  date 
of  the  payment.  For  the  foregoing  reasons, 
the  decree  of  the  hustings  court  of  Roanoke 
Is  reversed  and  annuUed,  and  the  cause  will 
be  remanded  for  such  further  proceedings 
therein  as  may  appear  proper  In  accordance 
with  this  opinion. 

HARRISON,  J.,  did  not  sit  In  this  case 
on  account  of  absence. 


(W  Va.  7e») 
WIIiUAMS  v.  OOMMONWBALTH. 
(Supreme  Court  of  Appeals  of  Yhrginia.     Sept 

24,  1896.) 
HouioiDs-^PassBNOs  or  Prtsovsr  in  Court— 

BSOOBD— YlSW    BY   Juai^lBRBeUI«AB    AdIHS- 

siON  ov  Bvidbnos^Waxvsk  ov  Qbjsotion. 
L  From  the  record  of  a  murder  casc^  reciting 
that  the  prisoner  "was  this  day  Again  led  to 
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the  bar,  in  the  custody  of  the  jailer,  *  *  * 
and  thereupon  renewed  hia'motlon  to  set  aside 
the  verdict  of  the  jury  and  grant  him  a  new 
trial,  •  *  •  and,  the  motion  being  argued, 
the  court  takes  time  to  consider,"  it  will  be  pre- 
sumed that  the  prisoner  remained  in  court  till 
adjournment  for  the  day,'  though  the  record  for 
the  day  does  not  conclude,  '*and  the  prisoner  was 
remanded  to  jail." 

2.  That  on  a  ylew  of  premises  by  the  jury  in 
a  homicide  case  a  witness  pointed  out  where 
the  blood  was,  and  explained,  that  it  could  not 
be  seen,  because  it  had  been  painted  over,  while 
no  evidence  of  the  paintinj|[  bad  been  given  in 
the  case,  cannot  be  complained  of  for  the  first 
time  after  verdict  j  defendant  having  been  pres- 
ent, and  the  witness  having,  on  return  into 
court,  been  offered  to  defendant's  counsel  for 
cross-examination,  after  counsel  was  informed 
of  all  the  circumstances,  except  perhaps  the 
statement  in  regard  to  paint. 

Error  to  corporation  conrt  of  Norfolk. 
Charles  Williams  was  convicted  of  murder, 
and  petitions  for  writ  of  error.    'Denied. 

P.  J.  Morris  and  H.  Q.  MHler,  for  petitioner. 


KEITH,  P.  Tills  case  is  before  ns  npon 
the  petition  of  Oharles  Williams  for  a  writ  of 
error  to  the  judgment  of  the  corporation  conrt 
of  the  city  of  NorfoU:,  rendered  on  the  23d 
day  of  June,  1896,  by  which  he  was  sentenced 
to  be  hanged  for  the  murder  of  one  George 
Bess.  The  petition  presents  two  assignments 
of  error: 

1.  It  is  alleged  that  the  record  falls  to  show 
that,  when  the  prisoner  renewed  his  motion 
to  set  aside  the  verdict  of  the  jury  and  grant 
him  a  new  trial,  he  was  personally  present, 
in  that  it  falls  to  recite  that  the  petitioner  was 
remanded  to  jail  at  the  conclusion  of  the  pro- 
ceedings on  said  motion.  The  order  recites 
that  "Charles  Williams,  who  stands  convicted 
of  murder  In  the  first  degree,  was  this  day 
again  led  to  the  bar,  in  the  custody  of  the 
jailer  of  this  court,  and  thereupon  renewed  his 
motion  to  set  aside  the  verdict  of  the  jury  and 
grant  him  a  new  trial,  on  the  ground  that  the 
said  verdict  was  contrary  to  the  law  and  the 
evidence,  and  on  the  further  ground  of  the 
misconduct  of  the  jury  on  the  trial;  and,  the 
said  motion  being  argued,  the  court  takes  time 
to  consider.'*  The  precise  error  assigned  is 
that  the  record  for  that  day  does  not  conclude 
with  the  statement,  "and  the  prisoner  was  re- 
manded to  jail,"  from  which  it  Is  sought  to 
be  Inferred  that  he  was  not  personally  pres- 
ent In  court  during  the  whole  of  the  proceed- 
ings which  affected  hhn.  The  words,  "the 
prisoner  is  remanded  to  jail,"  are,  without 
doubt,  usual,  and  have  been  relied  npon  by  the 
court  to  supply  proof,  in  the  absence  of  other 
more  specific  averments,  of  the  presence  of  the 
prisoner  during  his  trial;  but  we  know  of  no 
case  in  which  their  omission  from  the  record 
has  received  the  construction  contended  for 
here.  The  record  for  the  1st  day  of  July 
shows  that  the  prisoner  '*was  this  day  again 
led  to  the  bar,  in  the  custody  of  the  jaUer  of 
this  court,  and  thereupon  renewed  his  motion 
to  set  aside  the  verdict  of  the  ivory  and  grant 
him  a  new  triaL**    No  action  was  taken  upon 


that  motion,  but  the  decision  of  the  court  was 
reserved*  It  therefore  does  afitonativdy  ap- 
pear, in  the  most  formal  manner,  tiiat  the 
prisoner  was  present  when  the  only  step  was 
taken  by  the  court  which  could  by  possibility 
affect  his  interest;  but,  apart  from  all  this, 
the  record  having  recited  that  he  was  present 
in  court,  the  presumption  would  be  that  he 
remained  until  the  court  adjourned  for  tbe 
day,  unless  the  contrary  is  made  to  appear, 
either  directly,  or  by  necessary  intendment 

The  second  assignment  of  error  is  based 
upon  the  following  state  of  facts.  During  the 
progress  of  the  trial  the  Jury  was  taken  to 
the  scene  of  the  alleged  homicide,  at  the  re- 
quest of  the  attorney  for  the  commonwealth* 
While  visiting  the  locality  the  jury  was  placed 
in  charge  of  Alphonzo  Mercer,  a  deputy  for 
John  B.  Burks,  sergeant  for  the  dty  of  Nor- 
folk, to  whom  was  administered  the  following 
oath:  "You  shall  well  and  truly,  to  the  best 
of  your  ability,  ke^  this  jury  together,  and 
neither  speak  to  them  yourself,  nor  sufller  aiqr 
other  person  to  speak  to  them,  touching  any 
matter  relative  to  this  trial,  until  yon  bring 
them  again  into  court;  so  help  you  God."  Tbe 
jury  thereupon  retired  In  charge  of  the  said  dep- 
uty, the  prisoner  going  with  them,  and  after 
some  time  were  again  brought  into  court,  and 
the  evidence  fully  heard.  It  ai^^ears  that  the 
jury  was  accompanied  by  the  attorney  for  the 
commonwealth,  and  that  the  counsel  for  tbe 
prisoner  were  hivited  to  be  present,  but  de- 
clined. After  the  jury  reached  the  scene  of 
the  homicide,  one  of  the  Jurors  asked  the  at- 
torney for  the  comnionwealth  to  have  the 
location  of  the  spots  of  blood  that  had  been 
testified  to  pointed  out  on  the  deck  of  the 
ship  where  the  killing  was  alleged  to  have 
taken  place.  Thereupon  the  attorney  for  the 
commonwealth  called  upon  Mr.  Linthicum,  who 
pointed  out  where  the  spots  of  blood  were  al- 
leged to  have  been,  and  explained  how  the 
blood  had  run  around  the  ship,  and  that  the 
reason  the  jury  could  not  then  see  it  was  that 
the  deck  of  the  ship  had  been  painted  since 
the  occurrence  of  the  alleged  homicide.  It 
appears  that  the  fact  that  the  ship  had  been 
painted  had  not  been  testified  to  by -any  wit- 
ness during  the  triaL  It  appears  that  the 
sergeant  in  charge  instructed  the  Jury  not  to 
communicate  with  any  one,  but  that  tbe  attor- 
ney, for  the  commonwealth  stated  that  Mr. 
Linithicum  might  make  an  explanation,  and 
thereupon  the  sergeant  made  no  further  objec- 
tion. It  further  appears  that  upon  the  return 
of  the  jury,  the  prisoner,  and  the  common- 
wealth's attorney  into  court,  the  attorney  f6r 
the  commonwealth  informed  tbe  court  what 
had  taken  place,  and  said  that  the  witness  Un- 
thicum  was  present.  If  the  counsel  for  the 
prisoner  wished  to  ask  him  any  question;  but 
neither  the  prisoner  nor  his  counsel  raised  any 
objection,  or  asked  any  question.  These  are 
the  facts,  as  appears  from  the  aflSdavits  of  the 
prisoner  as  to  what  occurred  upon  tbe  boat, 
and  from  the  afildavits  of  Mercer  and  Whiter 
the  deputy  sergeants,  as  to  what  occurred,  not 
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only  upon  the  boat,  but  in  the  court  after  tbe 
return  of  the  Jury.  The  counsel  for  prisoner 
admit  In  their  affidavit  the  foregoing  facts,  ex- 
cept that  they  both  say  that  while  they  were 
informed  that  the  commonwealth's  attorney 
accompanied  the  jury  to  the  scene  of  the  kill- 
ing, and  had  requested  Llnthlcum  to  point  out 
the  premises,  they  were  not  aware. that  any- 
thing more  had  been  said  by  Llnthlcum,  and 
especially  that  they  were  not  aware  that  any 
statement  had  been  made  to  the  Juiy  by  Lln- 
thlcum In  respect  to  the  painting  of  the  boat 
All  the  tSLCtB  occurred  in  the  presence  of,  and 
were  known  to,  the  prisoner.  The  affirmative 
evidence  Is  that  the  whole  transaction  was 
brought  to  the  attention  of  the  court  in  the 
presence  of  the  Jury,  of  the  prisoner,  and  of 
hlB  counsel.  No  exception  was  filed  at  the 
time  to  what  had  been  done,  or  any  objection 
noted  to  any  part  of  the  proceedings.  So  far 
from  it,  the  fact  that  the  Juiy  had  been  taken 
to  view  the  premises  Was  not  stated  in  the 
record  until  after  the  verdict  had  been  ren- 
dered, when  the  court  was  requested  to  spread 
it  upon  the  record,  in  order  that  it  might  be 
made  the  ground  of  a  motion  for  a  new  trial. 
It  further  appears  that  Llnthlcum  was  offered 
for  examination  as  to  what  had  taken  place 
out  of  court,  but  this  privilege  or  right  was 
not  availed  of  by  the  prisoner  or  his  counsel, 
^ough  the  fact  that  the  witness  was  ofiTered 
fbr  cross-examination  is  nowhere  contradicted. 
In  1  Blsh.  New  Cr.  Law,  §  997,  subd.  4,  It 
is  said:  ''A  defendant  who  does  not  object  to 
illegal  evidence,  but  permits  it  to  go  to  the 
Jury,  can  claim  nothing  afterwards  on  the 
ground  of  Its  admission."  In  the  facts  «8 
they  appear,  we  see  no  ground  for  the  imputa- 
tion of  misconduct  to  the  Jury,  nor,  Indeed, 
to  any  party  concerned.  It  was,  at  the  ut- 
most, an  lnadvertence,~a  mistake  which  might 
have  been  corrected  If  the  court's  attention 
had  been  called  to  it  in  time,  which  was 
known  to  the  prisoner,  and  which  indeed  oc- 
curred hi  his  presence;  and,  while  we  do  not 
doubt  the  truth  of  what  is  contained  in  the 
affidavits  ot  the  prisoner's  counsel,  the  fSacts 
were  as  accessible  to  them  before  as  after  the 
rendition  of  the  verdict.  Of  what  occurred, 
the  most  that  can  be  predicated  Is  that  the 
evidence  was  irregularly  placed  before  the 
Jury.  In  Perry's  Adm'r  v.  Perry,  26  Grat  824, 
It  is  said,  "Notice  must  be  given  at  the  time 
of  the  rulhig  of  the  court,  or  at  least  before 
the  verdict,  that  the  point  will  be  saved,  though 
the  bill  of  exceptions  may  be  drawn  up  and 
signed  at  any  time  during  the  term."  See, 
also,  Wbalen  v.  Com.,  90  Va.,  at  page  549,  19 
S.  B.  182;  Trumbo's  Adm'r  v.  Street-Car  Co., 
89  Va.  780,  17  S.  B.  124.  While  in  Gray- 
son's Case,  6  Grat.,  at  page  723,  it  is  said: 
"MotionB  for  new  trials  are  governed  by  the 
same  rules  in  criminal  as  in  civil  cases."  The 
authorities  above  cited,  and  the  practice  there- 
by approved,  apply  to  the  admission  of  illegal 
and  Improper  testimony.  In  the  case  hetote 
us  the  testimony  objected  to  was  entfrely  per- 
tinent and  proper,  the  objection  being  m^:^ 


to  the  hregularlty  of  its  Introduction.  To  this 
case,  therefore,  t^e  law  as  above  stated  ap- 
plies with  still  greater  force  and  propriety. 
If  the  prisoner,  after  the  verdict  has  been  ren« 
dered,  cannot  for  the  first  time  object  to  the 
introduction  of  illegal  testimony,  how  can  It 
be  contended  that  he  can  for  the  first  time 
after  the  verdict  object  to  legal  testimony  ir- 
regularly Introduced?  The  prisoner  In  a  crim- 
inal case  will  not  be  allowed,  any  more  than 
a  party  In  a  civil  case,  to  sit  mute  in  the  pres- 
ence of  the  court,  with  the  knowledge  that 
some  mere  hrregularlty  has  taken  place  during 
the  trial,  ready  to  take  advantage  of  it  In 
case  of  an  adverse  verdict.  Having  knowl- 
edge of  such  irreguhirity,  it  is  his  duty  to 
bring  It  to  the  attention  of  the  court,  which 
may  correct  it,  or  in  some  way  obviate  its 
effects;  but  neither  a  party  to  a  cTvn  case, 
nor  the  prisons  in  a  criminal  case,  win  be 
permitted  to  play  fast  and  loose  with  the 
court.  The  petition  for  a  wtit  of  error  is  re- 
fused. 


(9S  Ya.  04) 
DIDIBR  et  al.  v.  PATTBRSON  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

17*  1806.) 
FaAtTDULSirT  GowvsTANCB  —  Rbsbrvattoit  —  At- 

TAOBMSST^RlSIDBXOS  OV  DBVBMI>A3rT. 

l.An  assignment,  absolute  on  its  face,  to  a 
bank,  by  a  contractor,  of  moneys  due  and  to  be- 
come due  the  contractor  under  a  construction 
contract,  though  Intended  merely  aa  security  for 
moneys  loaned  and  to  be  loaned  by  the  bank  to 
enable  the  contractor  to  carry  on  the  work,  with 
an  asrreement  that  the  bank  shall  collect  the 
monthly  payments  on  the  work,  credit  the  con- 
tractor thezewlth.  and  charge  him  with  the 
amount  then  due  the  bank,  Is  not  void  as  to  cred- 
itors because  of  the  further  agreement  that  any 
balance,  from  month  to  month.  In  the  contract- 
or's favor,  sfaaH  be  snbject  to  his  check}  there 
being  no  frandnleat  Intent 

2.  One  who  is  dwelling  in  the  state»  with  no 
intention  of  leaving,  being  engaged  In  construct- 
ing public  work  nnd»  a  contract  that  will  oc- 
cupy him  for  an  indefinite  period,  is  not  a  non« 
resident,  within  the  attachment  laws. 

Appeal  from  eorporation  court  of  Roanoke; 
John  W.  Woods,  Judge. 

Action  by  Didier  and  otiien  agahist  Patter- 
son and  others.  Judgment  for  detendantB. 
Plaintiffs  appeaL    Affirmed. 

Scott  &  Staples,  for  appellants.  Watts,  Rob- 
ertson &  Robertson  and  Hansbrough  &  Hall, 
for  appellees. 

RIBLT,  J.  An  hitent  on  the  part  of  a  debt- 
or. In  making  a  conveyance  or  transfer  of  his 
property,  to  delay,  hinder,  or  defraud  his  cred- 
itors, renders  the  conveyance  or  transfer  void 
as  to  them,  except  as  against  a  purchaser  for 
valuable  consideration  and  without  notice  of 
the  fraud.  This  is  the  case  both  by  the  com- 
mon law  and  under  the  statute.  Walt,  Fraud. 
Conv.  §  16;  Code  Va.  $  1458.  Fraud  may  ap- 
pear from  the  provisions  of  the  Instrument  itself 
or  be  proved  by  evidence  aliunde.  Whenever 
it  is  apparent  on  the  face  of  the  Instrument,  it 
is  called  constructive  or  legal  fraud;   and  In 
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fiuch  case  the  fraud  Is  adjudged  by  the  law  to 
be  conclusively  established  by  the  provisions 
of  the  conv^ance^  Itself,  and  cannot  be  dis- 
proved by  other  evidence.  Gordon  v.  Cannon, 
18  Grat  387;  Hughes  v.  iEpling  (Va.)  25  S.  B. 
105;  and  Bump,  Fraud.  Oonv.  (4th  Ed.)  § 
338..  But  mere  badges  of  fraud,  whether  they 
appear  on  the  face  of  the  Instrument  or  from 
evidence  aliunde,  may  always  be  repelled  by 
other  evidence.  Gordon  v.  Cannon,  supra; 
Hickman's  Ex'r  v.  Trout,  83  Va.  478,  3  S.  E. 
131.  Whfle  an  histrument  which  is  fraudulent 
on  its  face  is  conclusive  of  the  question  of  fraud, 
and  the  contrary  cannot  be  shown  by  extrin- 
sic evidence,  no  appearance  of  fairness  on 
the  face  of  a  conveyance,  if  executed  with  a 
fraudulent  hitent,  will  exclude  evidence  of  the 
fraud  (1  GieenL  Ev.  $  284;  2  Minor,  Inst  336, 
690;  and  Starke's  Ex'ts  v.  littlepage,  4  Rand. 
368),  or  give  validity  to  the  conveyance  if  it  be 
proved  to  be  fraudulent  An  instrument  which 
on  its  face  is  an  absolute  conveyance  may  be 
shown  by  evidence  aliunde  to  be  in  fact  a  mort- 
gage, or  only  a  security  for  a  debt  or  for  money 
lent.  Taking  an  absolute  conveyance  as  a  se- 
cnrily  for  a  debt  or  for  money  lent  is  not,  how- 
ever, conclusive  evidence  of  fraud.  It  is  only 
a  badge  of  fraud,  and,  if  It  be  shown  that  there 
was  no  fraud  in  taking  the  security,  it  will  be 
held  to  be  valid  and  be  enforced.  Wait,  Fraud. 
0}nv.  S  238;  Bump,  Fraud.  Gonv.  S  55;  Bank 
V.  Haskhis,  3  Mete.  (Mass.)  332.  The  instru- 
ment which  it  Is  here  sought  to  impeach  on 
the  ground  of  fraud  is  an  assignment  made  by 
W.  F.  Patterson  on  December  17,  1892,  to  the 
Fidelity,  Loan  &  Trust  Company  of  Roanoke 
City,  of  an  moneys  due  and  to  become  due  to 
him  from  the  said  dty  for  work  done  and  mate- 
rials furnished  and  to  be  done  and  furnished 
under  his  contracts  with,  the  dty  for  public 
improvements.  On  its  face  it  is  an  absolute 
conveyance,  and  no  unfairness  is  disdosed  by 
its  provisions.  But  while,  on  its  face,  it  is  an 
absolute  conveyance,  the  testimony  shows  that 
it  was  only  intended  as  a  security  fbr  moneys 
already  borrowed  by  Patterson  from  the  said 
.  company  to  enable  him  to  carry  on  the  work 
under  his  contracts  with  the  dty,  and  for  fu- 
ture loans  or  advances  to  be  made  to  hhn  for 
the  same  purpose.  The  testimony  shows  that 
the  assignment  was  free  from  any  Intentional 
fraud*  This,  indeed,  was  conceded,  but  it  was 
claimed  by  the  counsel  for  the  appellants  that 
the  effect  of  the  agreement  was,  nevertheless, 
such  as  to  constitute  fraud  in  law.  One  may 
not  only  conv^  or  transfer  a  diose  in  actlcm  or 
any  other  property  to  secure  an  existing  indebt- 
edness, but  it  is  also  well  settled  that  he  may 
likewise  do  so  for  the  purpose  of  securing  fu- 
ture loans  and  advances.  Institution  v. 
Thomas,  29  Grat  483;  V»  S*  ▼•  Hooe,  3  Cranch, 
89;  Shlrras  v.  Caig,  7  Cranch,  34;  Lawrence 
V.  Tucker,  23  How.  14;  Wait,  Fraud.  Conv,  S 
217;  Bump,  Fraud.  Conv.  S  210. 

The  evidence  disdoses  that  Patterson  had 
undertaken  laige  contracts  with  the  dty  of 
Roanoke  for  public  Improvements,  and  that 
th^  city  was  to  pay  monthly  for  the  work  as 


estimated  by  its  engineer,  less  10  per  cent, 
which  amount  was  to  be  reserved  until  the 
work  was  completed,  and  accepted  by  the  dty, 
in  order  to  insure  the  faithful  performance  of 
his  contracts.  The  work  required  a  large  and 
continuous  expenditure  of  money  for  ma- 
chinery, materials,  and  labor,  which  nteessi- 
tated  some  arrangement,  especially  In  conse- 
quence ol  the  amount  reserved  by  the  dtr 
until  the  completion  of  the  work,  by  whldi 
Patterson  could  command  sufficient  means  for 
these  purposes,  and  prevent  delays  and  disas> 
ter.  He  had  been  at  work  under  his  con- 
tracts for  several  months  prior  to  the  execu- 
tion of'  the  assignment  which  is  the  subject 
of  ttiis  controversy,  and  at  first  obtained  from 
the  said  bank  the  moneys  he  needed  upon 
notes  indorsed  by  J.  A.  McConnell  and  dis- 
counted by  it  Subsequently,  additional  se- 
curity being  required  for  the  moneys  he  was 
borrowing  from  the  bank,  be  assigned  to  it  on 
October  12,  1892,  th^  moneys  payable  on  the 
monthly  estimates  for  September  and  Octo- 
ber, 1892,  for  work  done.  It  collected  the 
same,  and  placed  it  to  his  credit,  and  charged 
up  to  him  his  notes  as  they  became  due.  Dur- 
ing the  month  of  December,  1892,  PattersoD 
had  needed,  and  the  bank  had  lent  to  him,  more 
money  than  would  be  coming  to  him  upon 
the  estimate  for  that  month,  and  it  asked  for 
additional  security.  Accordingly  he  made  to 
it  the  assignpient  of  December  17,  1892.  Thla 
wa^  intended  to  secure  not  only  what  he  tben 
owed  the  bank,  but  also  future  loans  or  ad- 
vances. In  addition  to  securing  his  existing 
Indebtedness  to  it,  the  understanding  and 
agreement  was  that  it  would  continue  to  lend 
or  advance  to  him  money  to  carry  on  the  said 
work,  taking  his  notes  therefor,  payable  on  the 
pay  day  of  the  city,  which  was  the  15th  of 
each  month;  collect  and  place  to  his  credit 
the  amount  due  according  to  the  monthly  esti- 
mates; charge  up  to  him  his  notes  which  were 
then  payable;  and  hold  the  balance  or  sur- 
plus, if  any,  subject  to  his  check.  The  right 
to  check  upon  or  use  such  balance  or  surplus 
is  the  matter  relied  upon  to  avoid  the  assign- 
ment as  fraudulent  in  law.  It  was  insisted 
that  it  violated  the  principle  of  law  that  the 
grantor  or  assignor  in  a  conveyance  or  as- 
signment cannot  reserve  any  benefit  to  him- 
self under  the  conveyance  or  assignment,  or 
make  any  stipulation  in  his  own  favor  which 
is  inconsistent  with  its  absolute  character. 
Bump,  Fraud.  Oonv.  S  377;  Wait,  Fraud. 
Ck)nv.  §  326;  2  Minor,  Inst  679.  While  the 
law  condemns  and  declares  fraudulent  and 
void  a  conveyance  under  which  any  pecuniary 
benefit  is  reserved  by  the  debtor,  this  prin- 
dple  applies  to  the  case  of  a  general  assign- 
ment by  an  insolvent  debtor  of  all  his  es- 
tate for  the  benefit  of  his  creditors,  or  where 
such  benefit  Is  an  object  of  the  conveyance^ 
and  is  reserved  for  the  use  of  the  debtor  at 
the  expense  of  his  creditors,  where  the  intent 
is  to  screen  the  property  from  them,  and  pre- 
vent it  from  being  taken  for  his  debts.  It  does 
not  apply  where  the  conveyance  is  of  a  pari 
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only  of  the  estate  of  the  debtor,  and  was  madc^ 
Ui  good  faith,  for  the  purpose  of  raising  money 
or  securing  one  or  more  creditors,  and  the  res- 
ervation is  incidental,  and  what  the  law  would 
imply  in  the  absence  of  such  a  provision. 
Bump,  Fraud.  Cony.  §  388;  Leitcb  r.  Hollister, 
4  N.  T.  211;  Curtis  v.  Leayltt,  15  N.  Y.  9; 
Baldwin  V.  Peet,  75  Am.  Dec  806. 

The  case  under  consideration,  as  disclosed 
by  the  evidence,  does  not  violate  this  prin- 
ciple. It  was  not  an  assignment  by  a  debtor' 
in  failing  circumstances  for  the  benefit  of  his 
creditors  generally,  nor  an  assignment  of  all 
his  estate,  but  simply  an  assignment  of  a 
chbse  In  action— of  the  mcmey  due  and  to  be- 
come due  for  work  Patterson  had  contracted 
to  perform— for  the  express  purpose  of  rals- 
Ing  the  necessary  funds  to  carry  It  on,  and 
meet  his  liabilities.  There  was  no  reserva- 
tion of  l)eneflt  in  the  sense  contemplated  by 
the  principle  of  law  referred  to.  The  evi- 
dence discloses  no  purpose  to  shield  from  his 
creditors  any  of  the  money  to  which  the  Fi- 
delity, Loan  &  Trust  Company  would  not  be- 
come entitled  under  the  agreement,  or  to  pre- 
vent It  from  being  subjected  to  the  payment 
of  any  debts  he  might  owe  or  Incur.  It  was 
only  the  reservation  of  the  balance  of  the 
monthly  collection  from  the  city  which  might 
remain  after  discharging  the  amount  then 
due  and  payable  to  the  bank.  Such  a  pro- 
vision, or  reservation,  if  It  may  be  so  called, 
In  no  wise  defeated  or  tended  to  d^eat  the 
purpose  of  the  assignment,  or  to  withdraw 
the  security  from  Its  operation.  The  bank 
would  receive  payment  of  Its  debt,  and  the 
balance  would  be  liable  for  any  other  debts 
of  the  assignor;  to  be  reached,  according  to 
Its  nature,  either  by  execution  or  bill  in  eq- 
uity, as  well  as  be  subject  to  his  check  for 
his  own  use.  No  party  to  the  assignment 
falsely  claimed  or  pretended  that  the  assign- 
ment was  anything  more  than  a  security  for 
existing  indebtedness  and  for  loans  or  ad- 
vances to  be  made  in  the  future,  nor  con- 
cealed or  attempted  to  conceal  its  real  pur- 
pose and  character,  nor  was  there  shown  any 
agreement  or  purpose  to  conceal  such  surplus 
firom  creditors.  Actual  fraud  not  being 
shown,  the  result  is  the  same  as  if  It  had 
been  provided  in  the  assignment  In  terms 
that  the  moneys  due  upon  the  monthly  esti- 
mates should  be  applied  by  the  assignee, 
when  collected,  to  the  pasrment  of  the  indebt- 
edness of  Patterson  to  It,  and  the  balance,  if 
any,  paid  over  to  him.  The  efiTect  of  such' 
provision  would  only  be  what  the  law  would 
Imply  without  It.  The  surplus  would  equally 
go  to  him  under  the  law  without  such  pro- 
vision as  well  as  with  it  Such  a  stipulation 
does  not  vitiate  the  conveyance  or  assign- 
ment. Harvey  v.  Anderson  (Ya.)  24  S.  E. 
914;  Dance  v.  Seaman,  11  Grat  778;  Skip- 
with's  Bx*r  ▼.  Cunningham,  8  Leigh,  271; 
Bump,  Fraud.  Oonv.  (4th  Ed.)  §  383;  Walt, 
Fraud.  Conv.  (2d  Ed.)  §  327.  From  the  mon* 
eys  Patterson  had  obtained  from  the  com- 
pany prior  to  the  assignnxent  In  question  he 


had  regularly  paid  the  expenses  and  liabili- 
ties incurred  by  him  in  the  prosecution  of  the 
work  he  had  undertaken  to  perform  for  the 
city.  He  had  regularly  and  promptly  paid, 
month  after  month,  at  the  time  of  the  collec- 
tion of  the  amount  due  him  from  the  city,  or 
within  a  few  days  thereafter,  the  amounts  due 
from  him  to  his  employte,  and  also  to  the  ap- 
pellants, to  whom  he  had  sublet  a  part  of  the 
work;  and  he  had  done  this  notwithstanding 
the  assignment  made  of  the  amounts  due  un- 
der the  estimates  for  the  months  of  Septem- 
ber and  October,  so  that  nothing  was  due  to 
the  appellants  when  the  assignment  of  Decem- 
ber 17, 1892,  was  made,  nor  would  be  due  un- 
til the  next  pay  day,  the  15th  of  January  fol- 
lowing, except,  perhaps,  a  small  sum  to  one  of 
them  for  extra  work,  which  had  been  over- 
locked  in  past  settlements.  Patterson  had  paid 
the  appellants  in  their  monthly  settlements  Xay 
checks  on  the  Fidelity,  Loan  &  Trust  Com- 
pany, and  they  knew  that.it  was  with  it 
that  he  made  his  deposits  and  kept  his  bank 
account.  They  were  cognizant  of  the  pre- 
vious arrangement  he  had  with  It  for  getting 
money  to  carry  on  his  operations,  and  of  the 
assignment  of  October  12,  1892.  They  nei- 
ther complained  nor  had  cause  to  complain 
of  it  Neither  have  they  Just  cause  to  com- 
plain of  the  assignment  of  December  17, 
1892,  nor  good  ground  for  essaying  to  Im- 
peach It  Nor  was  Patterson  a  nonresident 
of  the  state,  so  that  the  plaintlfiTs  might  law- 
fully sue  out  attachments  against  his  estate. 
Although  his  family  lived  In  Washington 
City,  in  order  that  his  children  could  be  edu- 
cated at  Its  schools,  he  himself  had  dwelt  for 
a  year  or  more  at  Roanoke  city,  and  was  still 
dwelling  there,  amenable  to  the  service  of  le- 
gal process,  when  the  attachments  were  sued 
out,  with  no  intention  of  leaving,  being  en- 
gaged in  constructing  public  Improvements 
under  contracts  with  the  dty  that  would  oc- 
cupy him  for  an  indefinite  period.  He  had 
registered  as  a  voter  In  the  month  of  May 
preceding,  and  done  many  other  acts  evi- 
dencing his  residence  at  Roanoke  city.  Un- 
der a  like  state  of  facts,  it  was  held  by  this 
court  in  Long  v.  Ryan,  30  Grat  718,  that  a 
party  who,  like  Patterson,  was  a  contractor, 
was  not  a  nonresident  of  the  state,  within 
the  meaning  of  the  attachment  law;  and  un- 
der the  principles  there  laid  down  the  like 
conclusion  must  follow  in  this  case.  There 
is  no  error  In  the  decree  of  the  hustings  court,  ^ 
and  it  must  be  affirmed. 


(M  Oa.  S18) 
WESTERN  &  A.  R.  CO.  v.  LEDBETTER* 
(Supreme  Court  of  Cteorgia.  Aug.  18»  1896.) 
CAKHiBRS-^Aonoir  TOR  BraoTifsirT  vsom  Train— 

BZJBMFLART  DaMAOBS^MtBOONDUOT  OV  CoUN- 

8Bi^— Instructions— Harmlbbs  Error. 
1.  That  portion  of  the  argument  of  the  plain- 
tiff's attorney  of  which  complaint  Is  made  con- 
tained nothing  which  would  require  the  order- 
ing of  a  mistrial.  In  so  far  as  it  was  irreleyuit 
or  inappropriate  the  reprimand  administered  07 
the  Judge  was  a  sufficient  oarrection. 
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2.  While  it  may  not,  as  a  general  proposition, 
be  tme  that  every  illegal  expulsion  of  a  passen- 
ger from  a  train  will  entitle  him  to  exemplary 
damages,  the  chprge  to  that  effect  giyen  in  the 
poesent  case  is  not  caose  for  a  new  trial,  be- 
cause it  plain^  appears  from  the  evidence  that, 
if  the  plaintiff  was  entitled  to  recover  at  all, 
it  was  a  case  for  the  allowance  of  such  dam* 
ages. 

8.  There  was  no  error  in  the  other  charge  com- 
plained of.  nor  in  admitting  nor  in  rejecting  evi- 
dence. The  requests  to  charge  were,  so  far  as 
legal  and  perunent,  covered  by  the  general 
charge  given;  and  though  the  evidence  for  the 
defendant,  if  accepted  by  the  jury,  might  have 
entitled  it  to  a  verdict,  yet,  as  that  introduced 
for  the  plaintiff,  and  which  the  jury  evidently 
believed,  made  out  a  case  agaioat  the  company, 
this  court  cannot,  after  its  approval  by  the  trial 
judge,  set  the  verdict  aside,  either  upon  the 
ground  that  it  was  excessive  in  amount  or  that 
it  was  unwairanted  by  the  avidenoe. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Oobb  county; 
Qeorge  F.  Gober,  Judge. 

Action  by  James  B.  Ledbetter  against  the 
Western  &  Atlantic  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

The  following  is  the  official  report: 
Ledbetter  sued  the  Western  &  Atlantic 
Railroad  Company  for  damages  from  per- 
sonal Injuries,  alleging  in  brief:  On  April 
4,  1893,  while  so  enfee;bled  and  emaciated 
(having  been  sick  for  eight  months)  that  his 
illness  was  apparent  to  the  most  casual  ob- 
server, he  secured  tickets  from  defendant, 
and  boarded  its  train  at  Atlanta  for  the  pur- 
pose of  being  carried  to  Marietta,  and  thence 
to  Ball  Ground,  to  which  last-named  place 
Tia  Marietta  the  ticket  was  bought  for  him. 
When  three  or  four  miles  out  of  Atlanta,  the 
conductor  approached  him  for  his  ticket, 
and  petitioner  felt  for  it,  and  did  not  find  it. 
He  told  the  conductor  that  be  had  a  ticket, 
but  the  conductor  hurried  him  up,  and  he 
was  unable  to  put  h^  hand  upon  his  ticket 
at  that  moment  He  ask^d  for  time  In 
which  to  search  for  his  ticket,  and  told  the 
conductor  that  if  he  could  not  find  his  tick- 
et he  would  pay  his  fare.  Petitioner  pulled 
out  his  pocketbook  to  look  for  his  ticket,  and 
the  conductor  remarked  that  "there  was  not 
money  enough  in  there  to  carry  a  man  any- 
where." He  assured  the  conductor  it  was 
not  all  the  money  he  had,  and  that  he  had 
plenty  to  pay  his  fare.  The  conductor  noti- 
fied him  that  he  must  get  off  the  train,  and, 
without  giving  him  time  to  find  his  ticket 
or  pay  his  fare,  seized  him,  ai\d  forced  him 
to  the  door,  and  off  the  train,  out  in  the 
open  country,  and  he  was  there  left  helpless, 
among  strangers,  and  away  from  friends 
and  relatives.  After  some  hours  of  sus- 
pense, suffering,  and  exposure,  he  was  put 
on  the  train  of  another  railroad,  and  sent 
back  to  Atlanta.  When  he  reached  there  he 
was  taken  by  some  one— he  knows  not  who— 
^o  a  hospital,  where  he  remained  for  18 
days,  unable  to  leave  his  bed,  and  in  an  ex* 
ceedlngly  dangerous  condition.  His  ejec- 
tion from  the  ^ars  of  defendant  was  wan- 


ton, wicked,  and  malicious.  He  had.  on  his 
person  at  the  time  the  ticket  and  ample 
money  to  have  paid  his  fare.  He  assured' 
the  conductor  of  these  facts,  and  asked  time 
in  which  to  find  his  ticket  or  pay  his  fare, 
both  of  which  he  waa  ready  and  trying  to 
do,  but,  in  utter  disregard  of  humanity  and 
his  dangerous  condition,  be  was  shoved  from 
the  train  in  a  most  brutal  manner.  On  ac-  . 
count  of  his  enfeebled  condition,  he  could 
not  make  a  rapid  search  for  the  ticket,  but 
found  it  in  a  very  few  moments  after  his 
ejection.  He  did  nothing  to  authorize  or  ex- 
cuse the  treatment  he  received.  He  was 
scarcely  able  to  walk,  and  when  put  off  the 
train  was  not  able  to  take  care  of  or  pro- 
tect himself.  He  informed  the  conductor 
that  he  was  sick,  and  the  conductor  could 
not  help  seeing  that  he  was  seriously  sick, 
and  that  his  life  would  be  greatly  endanger- 
ed by  being  ejected  from  defendant's  cars 
in  such  a  place.  Because  of  being  thus 
ejected  he  was  mortified*  excited*  and  so  ex- 
posed that  he  suffered  a  relapse  which  en- 
dangered his  life,  and  from  which  he  has 
not  recovered.  He  has  been  unable  to  do 
any  work  since,  in  consequence  of  the  se- 
vere attack  brought  on  by  the  exposure  and 
injuries,  etc.  There  was  a  verdict  for  plain- 
tiff for  12,500,  and,  defendant's  motion  for 
new  trial  being  overruled,  it  excepted. 

The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Further,  because  the  verdict  is 
excessive,  and  indicated  that  the  jurors  were 
infiuenced  by  bias,  prejudice,  and  passion. 
Because  of  the  Improper  remarks  made  by 
plaintiff's  counsel  George  R.  Brown  in  his 
concluding  argument  to  the  jury,  and  which 
were  called  to  the  attention  of  the  court  at 
the  time  so  made  by  movant's  counsel,  and 
a  request  made  of  the  court  that  the  case 
be  continued  or  a  mistrial  be  ordered  be- 
cause of  the  prejudicial  effects  the  remarks 
had  on  the  jury.  The  following  were  the 
remarks  made  by  plaintiff's  counsel,  and  to 
which  objection  was  made  to  the  court  by 
movant's  counsel,  as  above  stated:  "They 
have  this  man's  money  in  their  coffers  to- 
day, and  without  excuse  or  provocation  they 
turn  him  out  to  die.  Gentlemen  of  the  jury, 
I  never  saw  or  heard  in  the  courthouse  such 
brazen  effrontery  and  audacity  as  these  gen- 
tlemen have  demonstrated  to  this  court  and 
to  this  jury.  They  have  got  this  man's  mon- 
ey. He  paid  for  his  right  to  travel.  They 
kept  the  money,  gentlemen,  that  he  paid 
them,  and  turn  him  out  into  a  ditch  in  his 
helplessness.  Gentlemen,  the  highway,  rob- 
ber who  is  detected  with  goods  that  do  not 
belong  to  him  does  not  have  the  audacity  to 
stand  and  keep  them.  He  is  put  off  there, 
one-half  mile  from  Atlanta,  and  allowed  to 
stagger  around  alone,  with  nobody  to  help 
him  or  protect  him.  Talk  to  me  about  hu- 
man sympathy!  No  wonder  they  ask  yoo 
to  shut  your  ears  to  the  facts  of  this  case. 
Gentlemen*  there  Is  not  a  man  on  that  jury 
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that  would  not  hare  taken  the  last  dollar 
out  of  bis  pocket  and  paid  the  fare  of  the 
atranger  before  they  would  have  seen  him 
left  there,  and  stagger  around  alone,  and  lie 
down  on  the  cold  ground  to  die.  What  did  Bell 
care?  He  went  ofiT  and  left  him.  He  did 
not  even  see  him  to  a  place  of  safety.  Bell 
rode  off  in  that  magnificent  train  of  cars, 
the  complete  master  of  the  situation.  I 
want  it  distinctly  understood  that  I  am  beg- 
ging nothing  for  this  man.  I  say  the  evi- 
dence in  this  case  calls  for  it  at  the  hands 
of  men  who  desire  to  administer  Justice 
when  this  man  was  put  off  the  train  in  that 
ditch  to  die.  My  friends,  when  Mr.  Tye  as- 
sociates with  the  people  of  Cobb  county  lon- 
ger, he  will  find  that  the  Jurors  of  Cobb 
county  are  more  honest  than  he  thinks  them 
now  to  be.  If  you  cannot  give  this  man  but 
a  little  pittance,— a  few  dollars,— I  say,  let 
us  know  it  now,  and  let  this  man  go  home 
to  work  out  the  money  to  pay  the  costs.  We 
do  not  want  any  small  verdict.  I  say  if  he 
is  entitled  to  recover  at  all,  he  is  entitled 
to  a  verdict  which  will  compensate  him  for 
the  injuries  he  has  received.  Let  him,  gen- 
tlemen of  the  Jury,  in  the  remaining  years 
of  his  life,  afflicted  and  diseased  as  he  is, 
let  him  enjoy  some  of  the  fruits  they  depriv- 
ed him  of  on  the  4th  day  of  April,  1893.  The 
plaintiff  is  my  personal  friend,  and  I  have  a 
personal  interest  in  this  case.  I  intend  to 
fight  this  case  for  him  as  long  as  I  live, 
and  when  I  die  I  leave  it  as  a  heritage  for 
my  children.  I  will  go  into  any  forum  to 
advocate  his  cause  and  uphold  your  verdict*' 
As  to  this  ground  the  Judge  below  states: 
Counsel  for  movant  allowed  counsel  f gr 
plaintiff  to  go  on  without  the  objection  to 
what  is  set  out,  as  appears  to  me  from  the 
reporter's  notes  and  statements.  When  ob- 
jection was  made  as  set  out  In  this  fifth 
ground,  the  presiding  Judge  reprimanded 
counsel  for  the  plaintiff,  and  told  him  that 
the  argument  was  outside  of  the  rules,  and 
told  him  that  he  must  argue  the  case,  which 
he  did  from  that  time  on.  The  court  did 
this  when  his  attention  was  first  called  to 
it,  the  presiding  Judge  being  busy  with  his 
charge.  The  Jury  was  retired,  and  a  motion 
made  to  continue  the  case,  and  refused. 

Error  in  the  following  ruling:  Plaintiff  was 
testifying,  and  was  asked  the  following  ques- 
tions, and  made  the  following  answers:  **Q. 
Why  didn't  you  give  him  the  money  lo  pay 
your  way  to  Marietta  when  you  could  not 
find  your  ticket?  A.  He  said  there  was  not 
enough  there  to  pay  my  way  anywhere.  Q. 
Did  you  have  enough?  A.  Yes,  sir.  Q.  What 
Is  the  reason  you  did  not  give  it  to  him?  A. 
He  did  not  give  me  time.  Q.  Didn't  give  you 
time  to  do  what?  A.  To  give  it  to  him." 
Defendant  objected  to  the  last  two  questions 
and  answers,  because  the  answers  were  con- 
clusions of  the  witness.  The  objection  was 
overruled,  which  is  alleged  as  error.  In  ref- 
erence to  this  ground,  which  was  the  sixth 
ground  of  the  motion,  the  Judge  below  states: 


"The  question  was  asked,  *Dldn't  give  yoti 
time  to  do  whatr  He  (witness)  answered, 
•To  give  it  fo  him.'  Counsel  for  movant  said: 
'I  object  to  the  conclusion  of  the  witness.  He 
can  state  what  passed  between  them.'  "  The 
presiding  Judge  stated  that  he  would  let  the 
testimony  come  in,  and  that  counsel  for  de- 
fendant could  find  the  length  of  time  by  cross- 
examination,  if  they  wished.  This  was  the 
ruling,  and  this  is  what  happened  with  ref- 
erence to  the  sixth  ground,  and  nothing  ex- 
cept what  appears  herein  is  approved  In  con- 
nection therewith. 

Error  in  the  following  ruling:  Plaintiff's 
counsel  asked  plaintiff  the  following  ques- 
tions: "Q.  What  is  the  reason  you  did  not 
go  to  work  sooner  than  that  [referring  to 
the  fact  that  it  was  a  month  or  two  after  he 
was  ejected  from  the  train  before  plaintiff 
was  able  to  work]?  A.  I  was  not^able,  and 
was  not  able  to  work  when  I  did  go  to  work. 
Q.  What  was  the  matter?  A.  I  was  sick. 
Q.  What  caused  your  sickness?  A.  Expo- 
sure. Q.  What  exposure?  Mr.  Tye:  I  ob- 
ject to  that,  if  your  honor  pleases.  I  tnink 
that  Is  a  question  purely  for  the  Jury,  as  to 
what  exposure  caused  his  sickness.  Mr. 
Brown:  He  has  a  right  to  insist  before  the 
Jury  that  Is  what  caused  it.  The  Court:  He 
can  give  an  opinion  after  giving  the  facts.  Q. 
State  that,  Mr.  Ledbetter,— your  opinion 
about  what  caused  it  A.  I  think  it  was 
caused  by  the  exposure  of  putting  me  off  the 
train  in  my  weak  state  of  health."  Alleged 
to  be  error  (1)  because  the  opinion  testified  to 
by  the  plaintiff  was  a  question  of  fact  to  be 
passed  on  by  the  Jury,  and  was  one  of  the  is- 
sues that  the  Jury  was  to  try;  (2)  facts  and 
not  conclusions  should  be  given  in  evidence. 

Error  in  ruling:  Dr.  W.  S.  Kendrick,  de- 
fendant's witness,  was  asked  by  defendant 
the  following  question  by  interrogatory,  and 
made  the  following  answer  by  interrogatory: 
"Q,  State  anything  else  that  you  know  that 
will  benefit  defendant.  A.  In  my  opinion, 
when  he  was  put  off  the  train  he  was  crazy 
and  delirious  with  pneumonia,  for  when  he 
was  admitted  to  the  hospitui  he  was  in  the 
second  stage  of  the  disease;  that  Is,  he  was 
when  I  saw  him.  There  are  three  stages  In 
the  disease."  On  motion  jf  plaintiff,  and 
over  objection  of  defendant,  the  court  exclud- 
ed the  following  portion  of  said  answer,  *'In 
my  opinion,  when  he  was  put  off  the  train 
he  was  crazy  and  delirious  with  pneumonia." 
Alleged  to  be  error  because  this  was  the  opln* 
ion  of  an  expert  witness,  and  of  a  physician 
who  actually  treated  plaintiff  while  at  the 
hospital  for  pneumonia,  and  should  have 
gone  to  the  Jury  as  evidence  bearing  on  his 
condition  at  the  time  he  was  put  off  the 
train.  ' 

Error  In  refusing  to  charge  the  following 
written  requests:  "If  you  believe  from  the 
evidence  that  the  conductor,  Bell,  demanded 
of  plaintiff  his  ticket  or  the  cash  to  the  point 
he  was  going,  and  plaintiff  was  given  a  rea- 
sonable time  for  this,  and  failed  to  do  either, 
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and  then  the  conductor  endeavored  to  ascer- 
tain from  plaintiff  the  point  to  which  he  was 
going,  and  plaintiff,  by  reason  of  being  un- 
able to  talk,  or  out  of  his  mind  so  as  to  be 
unable  to  give  intelligent  information,  the 
conductor  had  the  right  to  put  him  off  his 
train,  provided  he  put  him  off  at  a  place 
where  he  could  receive  care  and  attention,  and 
be  carried  back  to  the  city  of  Atlanta.  If  you 
believe  from  the  evidence  that  at  the  time 
plaintiff  was  ejected  from  defendant's  train 
he  was  then  suffering  from  pneumonia,  and 
that  his  subsequent  confinement  and  illness 
and  the  results  therefrom  came  from  this  diS" 
ease,  then  on  him,  and  not  by  reason  of  any 
exposure  in  being  put  off  of  defendant's  train, 
then  I  charge  you  plaintiff  cannot  recover. 
I  further  charge  you  that  if  you  believe  from 
the  evidence  that  plaintiff  was  ill,  that  he  had 
a  right  to  enter  the  train  of  defendant,  and 
that  defendant  could  not  legally  prevent  it, 
but  that  in  so  doing  there  was  no  enhanced 
duty  imposed  upon  defendant  to  the  plaintiff, 
if  he  was  unable  to  carQ  for  himself,  as  rail- 
road cars  are  not  traveling  hospitals,  nor 
their  employes  nurses;  it  being  the  duty  of 
plaintiff,  if  he  were  111,  to  provide  proper  as- 
sistance for  himself.  A  railroad  company  has 
a  right  to  employ  a  colored  train  hand,  and 
a  conductor  may  proi)erly  call  upon  him  to 
assist  In  ejecting  a  passenger  who  ought  to 
be  ejected  from  the  train.  If  a  white  pas- 
senger is  wrongfully  ejected  from*  a  train, 
the  fact  that  a  colored  train  hand  was  call- 
ed upon  to  assist  in  so  doing  wiU  not  make 
the  company  liable  for  greater  damages  than 
should  be  recovered  if  the  train  hand  had  been 
a  white  man.*'  As  to  these  requests  the  Judge 
below  states  that  It  will  be  found  they  are 
mostly  covered  in  the  charsfe  given,  especial- 
ly those  In  reference  to  the  right  of  the  con- 
ductor and  the  one  in  reference  to  the  colored 
porter. 

Error  in  charging:  "Ledbetter  insists,  as  a 
result  of  what  he  insists  was  an  unlawful  ex- 
pulsion, that  he  was  made  sick,  and  suffered 
subsequently,  and  he  insists  that  upon  this  state 
of  facts  he  is  entitled  to  recover  damages  from 
the  defendant  company.*'  Alleged  to  be  er- 
ror (1)  because  the  court  erred  In  stating  in- 
correctly the  contention  of  plaintiff,  plaintiff 
not  alleging  in  his  declaration  that  he  was 
made  sick  as  a  result  of  this  expulsion,  but 
the  petition  averring  that  he  suffered  a  re- 
lapse, being  already  sick,-HBo  sick  It  was  ap- 
parent to  a  casual  observer,-— and  the  evi- 
dence also  showing  that  at  the  time  of  his 
ejection  he  was  sick;  (2)  because,  if  the  court 
undertakes  to  state  the  contention  of  the  par- 
Ues,  It  must  do  it  correctly. 

Error  In  charging:  *'I  charge  you,  if  he 
was  illegally  expelled  from  the  train,  he  would 
be  entitled  to  exemplary  damages,  and  the 
measure  of  damages  in  such  a  case  as  that  Is 
^e  enlightened  consciences  of  Impartial  Jurors. 
The  law  fixes  no  measure,  and  It  is  for  the 
Jury,  looking  at  the  facts,  to  say,  as  honest 
men*  what  amount  the  plaintiff  is  entitled  to 


under  the  hiw.  I  am  not  saying  that  It  was 
an  Illegal  expulsion.  You  are  to  say  how  that 
Is  under  the  rules  I  give  you."  Alleged  to  be 
error:  (1)  Because  the  court  should  have  ex- 
plained to  the  Jury  what  were  exemplary 
damages,  and  the  circumstances  under  which 
the  same  should  be  awarded*  (2)  Because  the 
measure  of  damages  in  this  case  is  not  sole- 
ly the  enlightened  consciences  of  Impartial 
Jurors.  The  rule  applies  where  the  entire  In- 
Jury  Is  to  the  peace,  happiness,  or  feeling  of 
the  plaintiff.  The  pleadings  and  evidence  In 
this  case  both  claim  and  show  actual  dam- 
age for  lost  time,  hence  the  charge  is  Inap- 
plicable. (3)  Because  the  charge  given  was 
calculated  to  mislead  the  Jurors,  and  Induce 
them  to  believe  that  the  whole  case  was 
thrown  open  to  them,  and  that  they  had  the 
right  to  fix  the  damages  according  to  their 
enlightened  consciences  without  reference  to 
the  actual  damages  which  were  shown  by  tne 
evidence.  (4)  Because,  when  the  court  under- 
took to  charge  on  the  subject  of  damages,  he 
should  have  charged  the  following  Code  sec- 
tion (3066);  "In  every  tort  there  may  be  ag- 
gravating circumstances,  whether  In  the  act 
or  In  the  intention,  and  In  that  event  the  Jury 
may  give  additional  damages,  either  to  deter 
the  wrongdoer  from  repeating  the  trespass  or 
as  compensation  for  the  wounded  feelings  of 
the  plaintiff;*'  and  his  failure  to  so  charge  did 
not  present  to  the  Juiy  the  law  of  the  case. 
(4a)  Because  the  court  should  have  charged  the 
following  Ck)de  section  (3066):  "Damages  are 
given  as  compensation  for  the  Injury  done, 
and  generally  this  is  the  measure  where  the 
injury  Is  of  a  character  capable  of  being  es- 
timated In  money.  If  the  injury  be  small,  or 
the  mitigating  circumstances  be  strong,  nom- 
inal damages  only  are  given."  But  particular- 
ly should  It  have  been  charged  as  the  court 
charged  on  exemplary  damages.  The  defend- 
ant was  certainly  entitled  to  this  charge,  and 
the  failure  of  the  court  so  to  charge  did  not 
present  to  the  Jury  the  hiw  of  the  case.  (5) 
The  measure  of  damages  the  court  charged 
Improperly  in  saying:  "It  was  the  enlighten- 
ed consciences  of  impartial  Jurors."  In  cases 
of  this  character  the  law  Is,  the  Jury  may 
give  additional  damages,  either  to  deter  the 
wrongdoer  from  repeating  the  trespass,  or  as 
compensation  for  the  wounded  feelings  of  th» 
plaintiff.  (6)  Because  the  court  erred  In 
charging  on  the  subject  of  exemplai^y  dam- 
ages, there  being  no  evidence  of  aggravating 
circumstances  In  the  act  or  the  intention,  or 
gross  negligence  on  the  part  of  defendant. 
(7)  Because  this  portion  of  the  charge  Inti- 
mates an  opinion  on  the  facts  that  plaintiff  la 
entitled  to  recover  damages.  (8)  Because,  as 
the  ^court  had  charged  on  the  subject  of  ex- 
emplary damages  If  the  expulsion  was  illegal, 
in  the  same  connection  he  should  have  char- 
ged the  converse  of  this  proposition,— that  Is, 
If  he  was  legally  expelled,  he  could  not* re- 
cover any  damages;  and  his  failure  so  to 
charge  prejudices  defendant  In  this  case. 
As  to  the  exceptions  taken  to  the  charge  at 
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the  court  the  Judge  states  that  the  portions  of 
tiie  charges  set  out  are  excerpts  from  the 
charge,  and  are  approved,  taken  In  connec- 
tion with  the  entire  pbarge,  and  refers  to  ya- 
rions  portions  of  tbe'charge. 

Payne  &  Tye  and  Besaions  ft  SeMaons,  for 
plaintiff  hi  error.  Brown  ft  Uutcherson,  kL 
W.  Newman,  and  Obgr  ft  Blair,  for  defendant 
In  error. 

FBE  OUBIAM*    Judgment  afOrmed. 


(99  Oa.  307> 

McCOBD  T.  McGINTY  et  al. 
(Supreme  Court  of  Georgia.     Aug.  18,  1806.) 

VbNDOR  and    PuaOH^SBR— £[XBOUT10H— FaOFBBTT 
SUBJBOT. 

1.  Where  the  Tender  of  land  who  retained 
the  title  obtained  against  the  vendee  a  judgment 
for  a  balance  of  the  purchase  money,  and  had 
the  land  levied  on  and  sold  under  an  execu- 
tion issued  upon  such  judgment,  without  first 
filing  and  having  recorded  a  deed  conveying  the 
land  to  the  vendee,  the  sale  was  void;  and  one 
who  bid  off  the  land  could  not  be  compelled  to 
pav  the  amount  of  his  bid,  and  accept  the  sher- 
urs  deed  to  the  property.  See  Parks  v.  Bailey, 
22  Ga.  116;  Harvill  v.  Ix>^e,  47  Ga.  214; 
Bmnson  y.  Grant,  48  Gku  894;  Upchureh  v. 
Lewis,  53  Ga.  621. 

2.  This  was  a  money  rule  which  was  tried  by 
the  judge,  withoui  the  interrention  of  a  jury, 
and  he,  under  the  facts  presented,  disposed  ox 
the  case  in  accordance  with  the  law  as  above 
announced. 

(Syllabus  by  the  Ck>urt) 

Brror  from  superior  court,  Warren  county; 
Seaborn  Beese,  Judge. 

Bule  sued  out  by  Harriet  A.  McCk>rd,  exec* 
ntrlx  of  Z.  McCord,  deceased,  against  tiie 
sheriff  and  O.  S.  McGinty,  executor  of  F.  H. 
McGinty,  deceased,  to  c<Hnpel  the  application 
of  the  proceeds  of  an  execution  saJe  to  the< 
payment  of  movant's  Judgment  From  a 
judgment  discharging  the  rule^  movant  brings 
error.    Affirmed. 

The  following  Is  the  ofiiclal  report: 
On  May  2,  1892,  execution  was  Issued  from 
a  judgment  in  Lincoln  superior  court,  in  favor 
of  Harriet  A.  McGord,  executrix  of  Z.  McGord, 
against  Ellsha  McGord,  and  on  the  same  day 
execution  was  issued  from  another  judgment 
In  the  same  court  hi  f&vor  of  Lewis  F.  Mc- 
Cord, surviving  partner  of  Z.  McGord  ft  Son, 
against  Elisha  McGord.  On  April  25,  1803, 
execution  was  issued  upon  a  judgment  in  War- 
ren superior  court,  in  favor  of  C.  S.  McGinty, 
executor  of  F.  H.  McGhity,  agahist  Elisha 
McC^rd.  The  record  of  the  suit  in  which  this 
last  judgment  was  rendered  shows  that  it  was 
based  upon  two  notes,  with  usual  process,  and 
judgment  rendered  by  the  court;  and  upon 
this  record  appeared  an  entry  by  the  sheriff 
that  the  defendant  Ellsha  McGord  was  not  In 
Warren  county,  dated  March  19,  1892,  and  an 
entry  bearing  the  same  date,  acknowledging 
due  and  legal  service  of  the  suit,  and  waiv- 
ing process  and  all  other  service,  and  cmisent- 
Ing  to  the  jurisdiction  of  Warren  superior 
court,  signed  by  Bllsha  McGord.    The  execn- 


tlon  from  the  McGinty  judgment  was  levied 
upon  200  acres  of  land  in  Warren  county, 
which  was  sold  by  the  sheriff  under  this  execu- 
tion, and  was  bid  off  at  $500  by  0.  S.  McGhity; 
this  amount  behig  much  less  than  the  amount 
of  any  one  of  the  executions  referred  to.  Har- 
riet A.  McGord,  executrix  of  Z.  McCord, 
brought  a  rule  against  the  sheriff  to  require 
him  to  pay  over  the  9600  to  her  upon  the  exe- 
cutions first  above  named,  upon  the  grounds 
that  they  were  of  older  date  than  the  one  in 
favor  of  McGinty,  executor,  and  that  the  judg- 
ment and  execution  In  favor  of  McGinty,  ex- 
ecutor, were  void  as  against  movant  for  want 
of  jurisdiction  In  Warren  superior  court.  The 
sheriff  answered  that  McGinty,  executor  of 
F.  H.  McGinty,  claimed  the  right  to  apply  the 
$500  to  his  fi.  fa.,  and  refused  to  comply  with 
his  bid,  because  he  says  the  sale  of  the  land 
was  void,  and  he  got  no  title  thereto,  because 
the  title  was  in  the  estate  of  F.  H.  McGhity 
at  the  time  of  the  sale;  that,  after  the  land 
was  sold,  respondent  offered  McGhity  a  deed 
In  due  form,  but  McGlnty's  counsel  told  te- 
spondent  to  keep  the  deed  until  it  was  decided 
to  whom  the  purchase  money  <tf  the  land 
should  be  paid,  if  to  any  one,  and  then  Mc- 
Ginty would  pay  respondent  the  amount  that 
might  be  adjudged  against  him  In  this  matter 
in  favor  of  any  one;  and  that  respondent  still 
has  the  deed  In  his  possession,  and  McGinty 
is  ready  and  willing  to  comply  with  his  agree- 
ment The  movant  traversed  the  sheriff's  an- 
swer to  this  extent:  that,  at  the  time  he  ten- 
dered McGhity  the  deed,  McGinty  did  not  re- 
fuse to  accept  it  and  pay  the  money  on  the 
ground  that  the  sale  was  void,  and  set  up  no 
daim  that  the  sale  wa^  void,  but  daimed  that 
his  fl.  tSL  was  a  superior  lien  upon  the  fund, 
and  that  he  would  produce  the  fund  when  the 
court  should  decide  as  to  which  fl.  fa.  was  en- 
titled thereto.  G.  S.  McGhity  was  made  a 
party,  and  pleaded  that  the  title  to  the  land  at 
the  time  of  the  sale  was  in  the  estate  of  F. 
H.  McGinty,  and  never  was  in  Ellsha  McCord; 
that  F.  H.  McGhity  sold  the  land  to  EUsha 
McCord,  and  took  his  note  for  the  purchase 
money,  which  note  was  unpaid  at  the  death  of 
McGinty,  and  his  executor  sued  the  note  In 
Warren  superior  court,  and  obtained  Judg- 
ment, McCord  not  behig  a  resident  of  that 
county;  that  no  deed  of  conveyance  was  exe- 
cuted by  the  executor  of  F.  H.  McGinty,  and 
filed  in  the  clerk's  office,  putting  titie  to  the 
land  in  said  defendant,  prior  to  the  levy  and 
sale,  and  since  the  sale  respondent  has  learned 
the  foregoing  facts,  and  for  that  reason  has 
never  paid  the  ^500.  He  submits  that  he  got 
no  title  to  the  land  at  the  sale,  and,  in  equity, 
should  not  be  compelled  to  comply  with  his 
bid,  but  that  the  land  should  be  sold  again,  as 
the  title  thereto  Is  still  in  the  estate  of  F.  H. 
McGinty.  The  case  was  submitted  to  the 
judge,  without  a  jury.  Movant's  traverse  of 
the  sheriff's  answer  was  admitted  to  be  cor- 
rect It  was  also  admitted  that  when  the  suit 
of  McGinty  v.  McGord  was  filed,  McGord  was 
a  resident  of  Lincoln  county;  tiiat  the  notes 
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sued  upon  by  McGinty,  executor,  against 
Ellisha  McCk)rcl,  were  given  for  the  purchase 
money  of  the  land  levied  upon  and  sold;  and 
that  no  deed  had  been  made  to  defendant  in 
fi.  fa.  to  the  premises  levied  upon.  The  Judge 
ordered  that  the  ru^  be  discharged,  holding 
that  the  sale  of  the  land  was  void*  To  this 
judgment,  movant  excepted. 

a  Z.  McGord,  J.  T.  West,  and  W.  M.  Hawes, 
for  plaintiff  in  error.  Jas.  Whitehead,  for  de- 
fendants in  error. 

FEB  CURIAM.   Judgment  afOrmed. 


(99  Qau  276) 

JONES  t.  8NIDBB. 
(Supreme  Ck>urt  of  Georgia.     July  27,  1886.) 

Ck>NDITIONAL  SaLB  —  RbMBDT  OF  VbKDOB  —  BaIX« 

Tkovbb— Dbpbnbbb. 

1.  The  seller  of  personalty,  who  reserved  the 
title,  could,  after  obtaining  a  judgment  against 
the  buyer  for  the  price,  and  collecting  a  portion 
of  the  same,  nevertheless,  without  canceling  the 
judgment  or  paying  or  tendering  back  what  had 
been  teceived,  maintain  against  the  buyer  an 
action  of  bail  trover  for  the  purpose  of  collect- 
ing the  balance  of  the  purcnase  money,  with 
interest  thereon.  Dykes  v.  McVay,  67  Ga. 
502;    Bowen  v.  Frick,  76  Ga.  786. 

2.  The  defendant  could  defeat  the  action  by 
tendering  the  balance  due;  or  he  could,  by  plead- 
ing and  proving  the  facts  as  they  existed,  limit 
the  plaintifiTs  recovery  as  above  indicated.  Mor- 
ton V.  Frick,  18  S.  B.  463,  87  Ga.  230,  233. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  L.  Snider  against  Watson  Jones, 
In  justice's  court,  in  which  there  was  a  judg- 
ment for  defendant  Plaintiff  brought  cer- 
tiorari to  the  superior  court,  where  it  was 
sustained,  and  defendant  brings  error.  AT* 
firmed. 

The  following  is  the  official  report: 
From  the  petition  for  certiorari  brought  by 
Snider  against  Jones,  and  from  the  answer  of 
the  magistrate,  the  following  appeared:  At 
the  April  term,  1894,  of  the  magistrate's 
court,  there  came  on  to  be  tried  a  suit  in  bail 
trover  brought  by  Snider  against  Jones,  for 
^he  purpose  of  recovering  a  gold-headed  cane. 
The  defendant  pleaded  former  recovery,  and 
there  was  Judgment  for  defendant,  and  Sni- 
der appealed  to  a  jury.  On  the  trial  before 
the  jury.  Snider  introduced  a  contract  be- 
tween him  and  Jones,  dated  September  28, 
1893,  by  which,  on  Thursday  of  each  week 
for  18  weeks,  Jones  promised  to  pay  Snider 
$1,  for  value  received  in  the  gold-headed 
cane,  agreed  value  of  $20,  together  with  in- 
terest, attorney's  fees,  etc.  The  contract  con- 
tained a  waiver  of  garnishment,  etc.;  that 
the  title  to  the  property  should  remain  in 
Snider  until  the  note  was  paid;  that  failure 
to  pay  any  of  the  installments  when  due 
should  cause  maturity  of  all  the  payments,  or 
in  case  of  the  removal  of  the  maker  or  of  the 
property  from  the  county,  or  if  the  projperty 
should  not  be  properly  cared  for,  then  Snider 


might  declare  the  note  or  contract  at  fmg^. 
due  and  payable,  and  proceed  to  collect  ■£&. 
same.  Snider  testified  that  Jones  signed^  tms 
contract,  and,  upon  the  contract  being  signed, 
he  delivered  Jones  the  cane.  He  admitted 
that  he  had  theretofore  collected  on  the  con- 
tract $18.55,  and  testified  that,  the  amount 
due  on  the  contract  is  the  difference  between 
the  contract  amount  and  said  amount  collect- 
ed; and  there  was  evidence  that  demand  had 
been  made,  and  there  was  a  refusal  to  pay  or 
surrender  the  property.  It  further  appeared 
that  the  demand  was  made  before  the  suit, 
and  after  the  note  or  contract  was. past  due. 
Defendant  introduced  cppy  of  a  suit  brought 
by  Snider  against  him  prior  to  the  bringing 
of  the  present  suit,  said  suit  being  in  an  ac- 
tion of  debt  due  by  defendant  on  the  same 
note  or  contract;  also,  garnishment  proceed- 
ings tinder  said  suit  against  one  Carraway, 
from  which  it  appeared  that  Carraway  ad- 
mitted Indebtedness  of  $18,  which  Jones 
claimed  as  wages;  that  there  was  a  judg- 
ment for  plaintiff  against  the  garnishee  for 
$18  and  costs;  that  there  was  a  judgment  f(Mr 
plaintiff  against  defendant  for  $17  principal, 
and  $2.10  costs;  that,  applying  the  $18  paid 
by  the  garnishee  to  the  judgment  against  the 
defendant,  there  was  left  a  balance  of  $1.45 
due  on  said  judgment,  February  12,  1891 
To  the  introduction  of  all  these  papers  as  to 
the  former  suit.  Snider  objected,  upon  the 
ground  that  they  showed  upon  their  face  that 
they  were  evidence  of  a  suit  upon  a  debt  for 
the  contract;  that  the  present  suit  is  a  bail 
troyer,  by  reason  of  the  retention  of  the  title 
in  the  property;  and  that  suit  upon  the  con- 
tract, not  involving  the  title  of  the  property, 
would  not  be  a  bar  to  the  suit  for  recoveiy  of 
the  property.  This  objection  was  overruled. 
According  to  the  petition  for  certiorari.  Sni- 
der then  testified  that  the  gueation  of  title  to 
the  cane  was  not  in  issue  in  the  former  suit, 
but  it  was  a  suit  to  recover  the  amount  due 
to  him  by  Jones  on  the  contract,  and  not  a 
suit  to  recover  the  property.  Thereupon  de- 
fendant moved  to  rule  out  the  testimony  of 
Snider,  on  the  ground  that  he  could  not  show 
by  parol  what  was  the  real  issue  between  the 
parties  in  the  first  suit,  certified  copy  of 
which  had  been  introduced  by  defendant 
The  magistrate  ruled  out  this  testimony  of 
Snider,  and  as  to  this  Snider  alleges  that  he 
erred.  According  to  the  answer  of  the  mag- 
istrate. Snider,  being  again  put  upon  the 
stand,  acknowledged  that  the  suit  and  judg- 
ment were  upon  the  same  contract  During 
the  trial.  Snider  insisted  that  under  the  case 
of  Bowen  v.  Frick,  75  Ga.  786,  the  previous 
suit  would  be  no  bar  to  the  trover  suit  The 
magistrate. charged  the  jury  that  said  case 
had  no  relation  to  this  case,  and  that  the  for- 
mer suit  would  be  a  bar  to  the  latter  suit 
The  jury  found  for  the  defendant  The  pe- 
tition for  certiorari  alleged  that  the  verdict 
was  contrary  to  law,  evidence,  etc.;  and  that 
the  magistrate  erred  in  not  excluding  the  evi- 
dence of  the  former  suit,  In  ruling  out  said 
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testimony  of  Snider,  and  in  said  charge  to 
tbe  Jury.  The  judge  of  the  superior  court 
held  that  the  first  suit  on  the  promise  to  pay 
was  not  a  har  to  the  action  of  trover  for  the 
property,  and  that  the  security  by  reseryatlOQ 
of  title  could  be  enforced  by  the  action  of 
trover  (defendants  remedy  being  to  pay  the 
baUnce  of  the  debt,  or  stop  the  suit,  or  by 
some  plea  touching  the  merits),  and  remand- 
ed the  case,  with  instructions  that  It  be  tried 
in  accordance  with  this  ruling.  To  this  ml- 
ing,  defendant  excepted,  and  also  alleged 
that  the  Judge  erred  in  not  overruling  the  pe- 
titioh,  and  in  not  passing  an  order  making  the 
Judgment  of  the  court  below  finaL 

Glenn  &  Rountree,  for  plaintiff  in  error. 
Rosser  &  Oart^,  for  defendant  in  error. 

PER  CURIAM.   Judgment  affirmed. 


(9»  Ga.  806) 

OBORGIA  RAILROAD  &  BANKING  00. 

V.  KEATING. 
(Buprsme  Ooort  of  Georgia.     Aug.  18,  1890.) 

AoriO*    VOB    PSBSONAL    ISf OBIBB -« liSASOBS    Of 

Dama.gs8^Instbdotxon8— Vbrdiot 

— EX0B881VBNB88. 

1.  The  action  being  for  personal  Injuries 
setoaily  received  by  the  plaintiff,  it  is  not  cause 
for  a  new  trial  that  the  oQnrt  cave  in  charge  to 
the  Jury  bo  much  of  section  8067  of  the  Code 
as  is  embraced  in  the  following  words:  "In 
some  torts  the  entire  Injury  is  to  the  peace, 
happiness,  or  feelings  of  the  plaintiff.  In  sudi 
cases  no  measure  of  damages  osn  be  picscrlbed, 
except  the  enlightened  consciences  of  impartial 
iurors/*— It  appearing  that  In  other  portions  of 
the  cnarge  the  judge  properly  Instructed  the 
Jmy  in  what  partlciuais  they  should  find  only 
the  actual  damsges  sustained,  and  that  he  con- 
fined the  application  of  the  rule  embraced  In 
the  above-quoted  language  to  the  damages  re- 
sulting from  pain  and  suffering,  and  the  Uke. 

2.1liere  being  sulBcient  evidence  to  wairant 
the  verdict,  this  court  will  not  set  It  aside  after 
Its  approval  by  the  trial  judge;  and,  though  for 
a  very  large  sum,  it  Is  not  so  excessive  as  to 
aiith<mxe  a  suspicion  of  bias  or  prejudice  on  the 
part  of  the  Jury. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Taliaferro  comi- 
ty; Seaborn  Reese,  Judges 

AeUon  by  Bdward  Keating  against  the 
Georgia  Ralhroad  ft  Banking  Company. 
From  a  judgment  for  plalntiir,  defendant 
brings  error.    Affirmed. 

The  following  Is  the  official  report: 
Bdward  Keating  sued  the  railroad  compa- 
ny for  damages  resulting  to  him  by  a  fall 
from  Its  train  on  which  he  was  a  passen- 
ger, whereby  his  left  foot  was  thrown  under 
the  wheels  of  a  car  and  cut  off.  He  ob- 
tained a  verdict  for  $9,000,  and  defendant's 
motion  for  a  new  trial  was  overruled.  The 
motion  alleges  that  the  verdict  is  contrary 
to  law  and  evidence,  that  the  amount  is 
excessive,  and  that  the  court  erred  in  refus- 
ing to  grant  a  nonsuit,  and  further  erred  in 


charging:  'In  some  torts  the  entire  injury 
Is  to  the  peace,  happiness,  or  feelings  of  the 
plaintiff.  In  such  cases  no  measure  of  dam- 
ages can  be  prescribed,  except  the  enlighten- 
ed consclenoes  of  impartial  jurors."  The 
plaintiff  alleged  that  the  company's  servants 
were  negligent  In  falling  to  provide  any 
Ught  at  or  near  the  station  where  he  was 
leaving  the  train,  and  in  suddenly  starting 
the  train  with  a  jerk  before  he  had  reached 
the  ground,  withoi^t  having  given  him  suffi- 
cient time  to  leave  the  car.  The  testimony 
shows  that  the  plaintiff,  with  his  wife  and 
two  children,  went  upon  an  excursion  train 
from  Sharon  to  Atlanta,  and  retunibed  on  the 
same  train,  reaching  Sharon  about  9  o'clock 
at  night  When  the  train  stopped  there, 
plaintiff  directed  his  wife  to  take  the  youn- 
ger child,  and  go  out  one  end  of  the  car 
with  one  Kendrick,  who  he  expected  would 
help  them  off,  while  plaintiff  took  the  older 
child,  a  girl  of  eight  years,  and  immediately 
went  out  the  opposite  end.  This  child  was 
helped  off  by  one  Johnson,  who  was  stand- 
ing on  the  steps  of  the  car,  plaintiff  being 
behind  her.  He  started  to  the  steps  to  get 
off,  but  Just  as  he  was  in  the  act  of  step- 
ping to  the  ground,  holding  to  the  banister 
with  his  left  hand,  the  train  moved  and 
Jerked  him  down,  throwing  his  left  foot  up- 
on the  track  rail,  where  it  was  run  over 
by  the  car  wheels  before  he  could  extricate 
it  In  another  part  of  his  testimony  plain- 
tiff says:  *'My  child  was  ahead  of  me. 
When  she  was  taken  off,  I  do  not  think  the 
cars  were  in  motion.  I  think  they  were 
started  Just  as  she  was  taken  off.  I  got  off 
after  she  got  off.  The  cars  moved  when 
my  little  girl  got  off.  They  were  In  motion 
when  I  attempted  to  get  off."  It  further 
appears  that  the  train  did  not  stop  longer 
than  half  a  minute,  and,  according  to  some 
testimony,  not  over  15  or  20  seconds;  that 
several  persons  fell  over  each  other  in  at- 
tempting to  get  off;  and  that  plaintiff's  wife 
was  upon  the  platf  onn  of  the  car  when  the 
train  started  to  move,  and  would  have  fall- 
en, had  she  not  been  caught  and  held  by  a 
man  on  the  ground.  There  was  no  light  at 
or  near  the  station.  The  conductor  of  the 
train  was  sitting  down  in  the  car  where 
plaintiff  was  at  the.  time  the  train  stopped. 
Plaintiff  was  a  farmer  40  years  of  age,  with 
a  wife  and  six  or  seven  children,  whom  he 
supported  by  his  labor  on  land  which  he 
rented.  He  made  about  $600  a  year.  He 
bad  taken  some  whisky  during  the  day  pre- 
ceding the  injury,  but  was  not  affected 
thereby  so  as  to  be  otherwise  than  in  full 
possession  of  his  faculties. 

Jos.  B.  &  Bryan  Cumming  and  M.  P.  Reese, 
for  plaintiff  in  error.  Wm«  M.  Howard  and 
H.  M.  Holden,  for  defendant  In  error. 

PBR  CURIAJC    Judgment  affirmed. 
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(99  Ga.  316) 

McCONNEIili  T.   KIMSEY. 
(Supreme  Court  of  Georgia.     Aug.  18,  1888.) 
Appeal— HabIiijus  Ebbob. 
If  any  error  at  all  was  committed  at  the 
trial,  it  waa  immaterial  and  harmless;   and  the 
verdict  was  not  only  in  accord  with  the  anb- 
stantial  justice  of  the  case,  but  folly  warranted 
by  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  Bnperior  court,  Habersham 
comity;  J.  J.  Klmsey,  Judge. 

Action  between  J.  C.  McConnell  and  A.  L. 
Klmsey.  From  a  Judgment  for  the  latter,  the 
former  brings  error.     Atlirmed. 

Jones  &  Bowden,  for  plaintiff  in  error. 
Geo.  P.  Erwin  and  J.  B.  Estes,  for  defendant 
in  error. 

PER  CURIABf.    Judgment  affirmed. 


(99  Qa.  317) 

EDWARDS  T.  RAMSAY. 
(Biq;Mrem«  Court  of  Cteorgia.     Aug.  18,  1806.) 

APPBAI/— SOFFICIBKOT  OF  EvmSNOB. 

In  view  of  the  evidence  disdoaed  by  the 
recwd,  the  verdict  rendered  in  the  justice's 
court  was  warranted,  and  the  superior  court  did 
not  err  in  refusing  to  sustain  a  certiorari  brought 
to  set  the  same  aside. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Habersham 
county;  J.  J.  Klmsey,  Judge. 

Action  between  D.  W.  Edwards  and  A. 
H.  Ramsay.  From  a  judgment  for  the  lat- 
ter, the  former  brings  error.    Affirmed. 

Jones  &  Bowden,  for  plaintiff  in  error* 
John  W.  Owen,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(99  Go.  286) 

STANDARD  CARBONATING  ft  SUPPLY 

<X).   V.   CAPITAL  CITY  GUARDS. 
(Supreme  C:k>urt  of  (Georgia.     July  20,  1888.) 

Jostiob's  Coubt— Appbal  bt  Pabtmbbship—Obb- 
TioBABi— Affidavit  in  Fobma  Paupbbis 

—  AMBNDMBNT— SUFFIOIBBCT. 

1.  Where  a  suit  was  brought  in  a  justice's 
court  against  a  partnership,  the  names  of  the 
persons  constituting  Its  membership  being  set 
forth  in  the  summons,  an  appeal  in  forma  pau- 
peris, entered  by  one  of  these  persons  for  and 
in  the  name  of  the  partnership,  was  amendable 
80  as  to  make  it  recite  that  the  person  enter- 
ing it  was  in  fact  a  member  of  the  partnership; 
and  such  amendment  should  have  been  allowed^ 
although  in  offering  the  same  it  was  not  express- 
ly stated  that  material  words  had,  by  accident 
or  mistake,  been  omitted  from  the  appeal  affi* 
davit 

2.  An  affidavit  made  by  a  member  of  a  part- 
nership for  the  purpose  of  obtaining  a  certiorari, 
in  forma  pauperis,  averring  that  the  affiant  Is 
such  a  member:  that  he  is  advised  and  believes 
that  the  defendant  partnership  has  good  cause 
for  certiorari;  and  ^*that,  owing  to  their  pov- 
erty, they  are  unable  to  pay  the  costs  and  give 
the  security  required  by  law,"— ia  sufficient  as 
to  the  advice  and  belief  under  which  the  de- 
fendant acted,  and  as  to  its  poverty.    A  member 


of  a  partnership  may  in  such  case  swear  for  It 
as  to  these  matters. 

(SyUabus  by  the  Court) 

Brrof  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  Standard  Carbonating  ft  Sup- 
ply Company  against  A.  A.  Craig  and  others, 
partners  as  the  Capital  City  Gudrds/ln  Jus- 
tice's court  There  was  a  judgment  for 
plaintiff,  and  defendants  entered  an  appeal 
to  a  jury,  which  was  dismissed,  and  they 
b/ought  certiorari  to  the  superior  court  From 
a  judgment  sustaining  the  same,  plaintiff 
brings  error.    Affirmed. 

The  following  is  the  official  report: 

A  petition  for  certiorari  was  brought  by 
"the  Capital  €lty  Guards,  a  firm  composed  ot 
A.  A.  Craig  and  others."  The  affidavits  to 
the  same  were  made  by  A.  A.  Craig,  viz.:  '% 
A.  A.  Craig,  a  member  of  the  Capital  City 
Guard,  and  secretary  and  treasurer  of  same* 
do  solemnly  swear  that  the  f oregoii^  petition 
for  certiorari  Is  not  filed  in  this  case  for  the 
purpose  of  delay,  but  I  verily  believe  the  de- 
fendants have  good  cause  for  certiorari,"  etc. 
The  pauper  affidavit  was:  ''Personally  ap- 
peared before  the  undersigned,  A.  A.  Craig,  a 
member  of  the  firm  of  the  Capital  City 
Guard,  and  secretary  and  treasurer  of  the 
same,  who  upon  oath  says  that  the  foregoing 
petition  for  certiorari  Is  not  filed  in  this  case 
for  the  purpose  of  delay  only;  that  he  is  ad- 
vised and  believes  that  said  Capital  City 
Guard  has  good  cause  for  certioraring  the 
proceedings  to  the  superior  court;  and  that, 
owing  to  their  poverty,  they  are  unable  to 
pay  the  costs  and  give  the  security  required 
by  law,"  etc.  A  motion  was  made  to  dismiss 
the  certiorari,  on  the  grounds  that  the  pau- 
per's affidavit  is  insufficient,  In  that  (1)  It 
does  not  state  that  the  Capital  City  Guatda 
are  advised  and  believe  that  they  have  good 
cause  fOT  certioraring  the  proceedings  to  the 
superior  court;  and  (2)  It  is  made  by  only  one 
'member  of  the  firm,  instead  of  each  and  aE 
the  constituent  members  of  the  firm  compos- 
ing the  Capital  City  Guards;  also,  upon  the 
ground  that  the  other  affidavit  does  not  state 
that  the  Capital  City  Guards  verily  brieve 
that  they  have,  good  cause  for  certiorari.  The 
motion  was  overruled.  The  suit  was  brought 
in  a  justice's  court  against  the  Capital  Oily 
Guards,  a  partnership  composed  of  A.  A.  Craig 
and  66  others,  whose  names  are  stated  in  a 
list  attached  to  the  summons.  Judgment  for 
the  plaintiff  was  rendered,  and  an  appeal 
was  entered  in  the  following  words  [after 
stating  the  case]:  'The  defendant,  being  dis- 
satisfied with  judgment  rendered  against 
them  therein,  *  *  *  demands  an  appeal  of 
said  case  to  a  jury  in  said  court  Further, 
affiant,  who  is  secretary  and  treasurer  of  said 
Capital  City  Guards,  says  on  oath  that  de- 
fendant is  advised  and  believes  that  th^ 
have  good  cause  for  an  appeal  of  said  case; 
that  this  appeal  is  not  made  for  delay  only; 
and  that  said  defendants  are  unable,  from 
their  poverty,  to  pay  the  cost  and  give  the 
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security  required  by  law  in  cases  of  appeaL 
[Signed]  A.  A.  Craig,  Sec.  &  Treas.  Cap.  City 
Guard/'  On  motion,  the  Justice  dismissed 
the  appeal,  upon  the  grounds  that  A.  A.  Craig, 
as  secretary  and  treasurer  of  a  firm,  could 
not  make  an  af&dayit  for  the  firm;  that  he 
did  not  set  up  that  he  was  a  member  of  the 
firm,  nor  did  he  make  It  to  appear  who  the 
defendants  in  the  judgment  were,  or  that  he 
had  authority  to  sign  for  any  of  them.  The 
Justice  further  held  that  the  paper  was  total- 
ly defectlye  as  an  affidayit,  and  could  not  be 
cured  by  amending.  The  superior  court  sus- 
tained the  certiorari,  and  remanded  the  case, 
with  direction  to  allow  the  af^darit  to  be 
amended  by  supplying  words  showing  that 
the  afi[iant  was  a  partner,  and  acting  as  such. 
To  each  of  the  rulings  of  the  superior  court 
the  plaintiff  excepted. 

J.  C.  Jenkins,  for  plaintiff  in  ^ror*  J.  S. 
Robinson,  for  defendant  in  error. 

FEB  CURIAM.    Judgment  afllrmed. 

ATKINSON,  J.,  proTldentiaUy  absent,  and 
not  presiding. 

(9S  Oft.  S7S) 

OOMBR  et  at  ▼.  FOLKSY. 
OSapreme  Court  of  Georgia.    Aug.  24,  1886.) 

CaRBIBRS— CONNBCTINO  LiNBfl— ISSCj^NCB  OF  TiCK- 
BT8— PCBCHASBR  WHOM  TiCXBT  BkOKBR— RiOHTS 

•^BjbovioIi  fbom  TBAiir—  Damaobs— Vbbdiot^ 

SX0B881VBNB88.  r 

L  Although  ft  railroad  company  .  in  Illinois 
may  be  the  agent  of  the  receiyer  of  a  ralh'oad  in 
Georgia  to  sell  in  Chicago  tickets  from  that  city 
to  Jacksonyille,  Fla.,  and  retnm.  with  coupons 
thereon  for  passage  oyer  the  nuboad  operated 
by  the  receiyer.  each  of  such  tickets  haying 
upon  it  a  special  contract,  to  be  signed  by  the 
original  purchaser,  and  stipulating  that  the  tick- 
et shonld  be  used  by  him  only,  there  is  no 
presumption  that  the  Illinois  company  was  av- 
thorlzea  by  the  receiyer,  directly  or  indirectly, 
to  place  in  the  hands  of  a'  ticket  broker,  or 
''scalner,"  for  sale,  in  Atlanta,  Ga.»  tickets  of 
this  kind,  stamped  at  the  Chicago  office  of  the 
niinoia  company,  but  with  the  contract  there- 
on unsignea  by  any  purchaser,  and  with  the 
coupons  ft>r  the  railroads  between  Chicago  and 
Atlanta  detached.    Atkinson.  J.,  dissenting. 

2.  Where  a  ticket  broker  in  Atlanta  sold  one 
of  these  tickets,  it  being  at  the  time  in.  the  con- 
dition Just  described,  and  also  bearing  the  sig- 
nature of  an  agent  of  the  Illinois  company,  pre- 
ceded by  the  word  ^witness,"  this  signature  be- 
ing placed  upon  the  ticket  exactly  as  it  would 
haye  been  had  this  agent,  as  a  witness,  actual- 

S'  attested  the  signature  of  a  purchaser  of  the 
cket  in  Chicago,  the  real  purchaser  from  the 
broker  in  Atlanta  had  no  right,  under  these  cir- 
cumstances, to  assume  that  the  sale  to  him  by 
the  broker  was  regular  and  authorized,  or  to  oc- 
cupy the  position  of  a  bona  fide  first  and  origi- 
nal purchaser.    Atkinson,  J.,  diae^ting. 

3.  In  a  case  inyolying  the  yalidity,  upon  the 
railroad  operated  by  the  receiyer,  of  such  a  tick- 
et, sold  and  purchased  as  aboye  indicated,  it  was 
Incumbent  on  the  plaintiff,  who  asserted  that 
the  ticket  was  good  oyer  that  railroad,  to  show 
affirmatiTcly  that  he  was  entitled  to  use  it  as  an 
original  purchaser,  by  preying  that  the  sale  by 
tiie  broker  was  authorised,  or  at  least  conniyea 
at,  by  the  receiyer.    Atkinson,  J.,  dissenting. 

4.  The  plaihtiff  was  not  entitled  to  recoyer) 
and,  eyen  If  he  had  been,  the  amount  of  the 


yerdict  was  grossly  ezcessiye,  and  ought,  for 
this  reason,  if  for  no  otiier,  to  haye  been  prompt- 
ly set  aside  by  the  trial  judge. 

5.1  concur  in  the  Judgment  of  reyersal  for 
one  of  the  reasons  expressed  in  the  last  pre- 
ceding note,  yiz.  that  the  yerdict  was  excessiye, 
and  for  that  reason  only.  I  dissent  from  the 
yiewB  of  the  majority  as  stated  In  the  first 
three  notes,  the  true  law  of  the  case  being,  in 
my  opinion,  as  follows.    Per  Atkinson,  J. 

6.  Where  one  of  a  number  of  connecting  lines 
of  railway  issues  passenger  tickets  of  a  partic- 
ular class,  purporting  to  entitle  purchasers 
thereof  to  transportation  as  passengers  oyer 
each  of  such  lines,  the  customary  acceptance  of 
such  tickets  by  another  of  such  lines  for  passage 
upon  its  trains  will.  In  the  absence  of  eyidence 
to  the  contrary,  authorize  the  presumption  that 
the  line  issuing  the  tickets  had  a  general  au- 
thority as  agent  of  the  line  so  accepting  the 
same  to  issue  the  tickets  of  that  class.  Per 
Atkbison,  J.,  dissenting. 

7.  If  the  railway  company  assuming  to  exer- 
cise such  right  to  issue  tickets  be  under  a  duty 
to  its  connecting  lines  to  issue  tickets  of  a  par- 
ticular dase,  aad  drawn  .according  to  a  par- 
ticular formula  only»  but  in  dealing  with  such 
tickets  neglects  to  conform  in  all  respects  to 
the  requirements  of  the  formula  prescribing 
how  and  in  what  manner  they  shall  be  emitted, 
a  failure,  to  perform  tlds  latter  duty,  resulting 
in  damage  to  one  of  the  connecting  lines,  makes 
a  question  between  such  connecting  line  and  the 
line  issuing  the  ticket,  and  persons  purchasing 
such  tickets  from  one  haying  the  apparent  right 
to  sell  will  be  protected.  Per  Atkmson,  J.,  dis- 
senting. 

8.  Where,  hi  such  a  case,  a  number  of  such 
tickets  are  issued,  and  according  to  the  printed 
contract  appearing  thereon  it  Is  required  that 
an  intending  purchaser  shall  sign  the  same  in 
the'  presence  of  the  agent  selling,  who  shall 
subscribe  his  name  as  a  witness  to  such  signa- 
tnce,  and  It  is  further  proyided  that  such  tick- 
ets shall  be  good  In  the  hands  of  the  first  pur- 
chaser only.  If  the  company  by  which  such  tick- 
ets are  issued  permits  its  usual  and  selling  agent 
to  sign  in  blank  a  number  of  such  tickets,  and 
emit  them  without  requiring  the  purchaser  to 
sign  the  special  contract  thereon  as  required 
by  the  prescribed  formula,  and  in  this  con- 
dition sens  them,  either  singly  or  In  quantities, 
to  third  persons,  who  purehaSe  for  the  pur- 
pose of  selling  again  to  any  person  who  may 
chance  to  come  along,  it  will  be  presumed,  in 
fayor  of  an  innocent  purchaser  of  one  of  such 
tickets,  without  further  notice  as  to  any  limita- 
tion upon  the  authority  of  the  company  issn- 
ing  the  same  than  that  conyeyed  by  the  tickets 
tiiemselyes,  that  such  action  was  duly  author- 
ized, and  that  the  companies  upon  whose  ac- 
count they  were  issued  intended  to  waiye  the 
signing  of  the  name  of  the  purchaser  for  pas- 
sage in  the  actual  presence  of  the  agent  whose 
name  is  subscribed  as  a  witness  for  the  com- 
pany, and  as  well  the  condition  restraining  their 
negotiability  in  the  hands  of  the  persons  to 
whom  they  haye  been  sold  for  the  purposes 
aforesaid.    Per  Atkinson,  J.,  dissenting. 

9.  The  mere  fact  that  the  tickets  so  Issued  and 
,  emitted  purport  to  be  through  tickets,  with  sep- 
arate coupons  for  each  connecting  line,  does  not 
render  their  actual  sale  to  an  intending  passen- 
ger at  the  initial  point  indispensable  to  their 
yalidi^,  and  such  a  ticket,  emitted  under  the 
circumstances  indicated,  whether  purchased  at 
the  initial  point  or  elsewhere  by  an  intending 
passenger,  entitles  him  to  transportation  upon 
any  one  or  more  of  the  intermediate  connecting 
lines,  if  offered  in  connection  with  the  appropri- 
ate coupon.    Per  Atkinson,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Brror  from  city  court  of  Sayannah;  A.  H. 
MacDonell,  Judge. 
Action  by  James  Foley  against  H.  M.  Com- 
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er  and  others,  receivera  of  the  Central  Rail- 
road of  Georgia,  to  recover  damages  for  ejec- 
tion from  a  train.  From  a  Judgment  for 
plaintiff,  defendants  brings  error.   Reversed. 

Lawton  &  Cunningham,  for  plaintiffs  In 
error.  Barrow  &  Osborne,  for  defendant  in 
error. 

SIMMONS,  0.  J.  It  appears  from  the  rec- 
ord that  in  1894  there  were  in  nse  tickets  is- 
sued by  the  Chicago  &  Eastern  nilnois  RaU- 
road  Company,  in  the  form  of  a  ''roond-trip 
ticket,*'  for  passage  over  that  road  and  con- 
necting railroads  from  Chicago,  III.,  to  Jack- 
sonville, Fla.,  and  return,  there  being  for  each 
railroad  a  separate  coupon  iq;K)n  wlilch  ap- 
peared the  names  of  the  places  between  which 
It  was  good  for  passage,  together  with  the 
names  of  the  other  railroads,  and  the  state- 
ment that  it  was  issued  by  the  Chicago  & 
Eastern  Illinois  Railroad  Company.  Among 
these  coupons  was  one  for  passage  over  the 
Central  Railroad  of  Georgia  trom  Atlanta  to 
Savannah.  The  ticket  stated  that  it  was 
**good  for  one  flrst-dass  passage  to  Jackson- 
ville, Florida,  and  return,  when  offldally 
stamped,  subject  to  the  following  conditions: 
•  •  •  It  is  not  transferable.  •  •  •  I,  the 
original  purchaser,  hereby  agree  to  sign  my 
name,  and  otherwise  identify  myself  as  such, 
whenever  called  upon  to  do  so  by  any  con- 
ductor or  agent  of  the  Une  or  lines  over 
which  the  ticket  reads.  •  •  •  The  pur- 
chaser's signature  must  be  in  manuscript,  and 
in  ink.  •  •  •  Unless  all  the  conditions  on 
this  ticket  are  fully  complied  with,  it  shall 
be  void.  In  consideration  of  the  reduced  rate 
at  which  this  ticket  is  sold,  I  agree  to  the 
above  contract"  A  number  of  these  tickets, 
purporting  to  be  signed  by  the  purchasers  in 
the  presence  of  C.  C.  Hill,  agent  of  the  Chi- 
cago &  Eastern  nUnols  Railroad  Company, 
at  Chicago,  were  presented  for  passage  on 
the  Central  Railroad  of  Georgia,  and  accept- 
ed. About  April  1,  1894,  about  which  time 
several  of  these  tickets  were  presented  and 
accepted  on  the  Central  Railroad,  a  ticket  of 
the  same  dass,  but  not  signed  by  any  person 
as  purchaser,  though,  under  the  blank  space 
intended  for  the  signature  of  the  purchaser, 
the  name  of  the  above-mentioned  agent  at 
Chicago  purported  to  be  signed  as  "witness," 
was  presented  on  a  train  of  the  Central  Rail- 
road for  passage  from  Atlanta  to  Savannah, 
but  the  holder  was  refused  passage  thereon, 
and  was  required  by  the  conductor  to  pay  his 
fare.  The  holder,  who  had  bought  the  ticket 
from  a  ''ticket  scalper"  at  Atianta,  returned 
it  to  the  "scalper,"  and  the  latter,  on  April  4, 
1894,  sold  it  to  James  Foley.  Foley  signed  the 
contract  upon  the  ticket  as  "purchaser,"  and 
presented  it  to  the  conductor  on  a  train  of  the 
Central  Railroad  for  passage  from  Atianta  to 
Savannah.  The  conductor,  after  tearing  off 
the  coupon  for  passage  between  these  points, 
tnquUed  of  him  where  he  had  purchased  the 
ticket     Foley   relied   that   the  conductor 


could  see  that  on  the  face  of  the  ticket  The 
conductor  told  him  it  was  a  bad  ticket,  and. 
he  would  have  to  pay  his  fare,  or  be  put  off. 
He  declined  to  pay  his  fare,  saying  that  he 
was  unable  to  do  so,  and  the  conductor  re- 
quired him  to  leave  the  train  at  the  next 
station.  Upon  leaving  the  train  he  found  at 
the  station  a  train  which  was  on  its  way  to 
Atlanta,  and  he  returned  on  that  train.  Sub' 
sequently  he  sued  the  receivers  of  the  Central 
Railroad  for  damages,  alleging  that  he  was  a 
bona  fide  purchaser  of  the  ticket,  and  had  a 
right  to  ride  thereon.  At  the  trial  the  facts 
above  stated  appeared  in  evidence.  It  also 
appeared  that  when  the  plaintiff  bought  the 
ticket  the  coupons  for  passage  between  Chi- 
cago and  Atlanta  had  been  torn  off,  that  it 
purported  to  have  been  sold  on  March  28» 
1894,-HBeveral  days  before  the  date  on  which 
he  purchased  it,--and  that  he  had  examined 
and  read  the  ticket  He  testified,  however, 
that  he  did  not  know  that  any  other  person 
had  used  it  befbre  he  bought  it  and  that  the 
"scalper"  told  him  that  this  and  similar  tick- 
ets which  he  had  for  sale  were  issued  in 
blank  to  him  by  the  Chicago  &  Eastern  Il- 
linois Railroad  Company.  The  ^'scalper''  was 
Introduced  by  the  plaintiff  as  a  witness,  and 
testified  that  he  did  not  receive  the  ticket  di- 
rectly from  the  Chicago  &  Eastern  Illinois 
Railroad  Company,  but  that  his  agent  in  Chi- 
cago bought  it  from  the  company,  and  there 
sold  it  to  a  passenger,  with  a  rebate  on  him 
(the  witness),  and  that  the  passenger. turned 
it  over  to  him  in  Atianta  in  the  condition  It 
was  in  when  sold  to  the  plaintiff.  The  de- 
fendants introduced  no  evidence.  There  was 
a  verdict  for  the  philntiff  for  $1^00,  and  the 
defendants  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  they  excepted. 

Although  the  evidence  may  have  been 
sufllclent  to  establish  the  agency  of  the  Chi- 
cago &  Eastern  Illinois  Railroad  Company 
to  issue  in  behalf  of  the  defendant  tickets  of 
this  kind  to  persons  purchasing  and  signing 
the  same  at  Chicago  (see  Spencer  ▼•  Love- 
Joy,  96  Ga.  057,  23  a  E.  83Q),  the  evidence 
does  not  warrant  the  inference  tliat  the  com- 
pany at  Chicago  was  authorized  by  the  de- 
fendant, directly  or  Indirectiy,  to  dispense 
with  such  signing,  and  to  issue  such  tickets 
with  the  understanding -that  they  were  to 
be  transferable.  So  far  as  appeara,  all  tick- 
ets of  this  kind  which  were  accepted  on  the 
Central  Railroad  purported  to  have  been 
signed  by  the  original  purctiaser  in  the  pres- 
ence of  the  agent  at  Chicago,  and  the  de- 
fendants and  the  conductors  who  accepted 
the  same  did  not  know  that  any  of  them 
were  signed  elsewhere,  or  that  the  persons 
using  the  same  were  not  the  original  pur^ 
chasers.  Moreover,  it  does  not  appear  that 
the  company  at  Chicago,  or  Its  agent  who 
sold  the  ticket  in  question,  knew  that  the  pur- 
chaser was  a  dealer  In  tickets,  or  that  it  was 
bought  for  the  purpose  of  belng^sold  again,  or 
used  by  more  than  one  person.  It  appears 
that  other  tidcets  in  the  same  condition  < 
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Into  the  hands  of  the  ''acalper/'  bat  it  does 
not  appear  that  they  were  bought  from  the 
e<mipany  at  one  time,  nor  under  what  cir- 
cnmstanees  they  were  bought  Aflsumlng, 
however,  that  the  company  at  C^hlcago  Bold 
with  full  knowledge  of  the  facta,  and  c<m- 
aented  to  the  use  of  the  tidcet  by  others  than 
the  original  purchaser,  and  that  the  signing 
at  Chicago  iriiouid  be  dispensed  with,  were 
the  receivers  of  the  Central  Bailroad,  in  the 
absence  of  any  proof  that  this  was  either  di- 
rectly or  indirectly  authorised  by  them, 
bound  by  such  knowledge  and  waiver?  So 
far  as  the  evideace  discloses,  the  authority 
of  the  company  at  Chicago  was  at  most  that 
of  a  special  agent,  and  was  confined  to  the 
issuing  of  a  particuhir  form  of  ticket,  to  be 
good  only  under  the  conditions,  stated  there* 
fn;  and  in  special  agencies  the  rule  is  that, 
if  ^e  agent  exceeds  the  special  and  Um^ 
ited  authority  conferred  upon  him,  the  prin- 
cipal is  not  bound  by  his  acts,  but  they  are 
mere*  nullities,  so  far  as  he  is  concerned, 
unless  he  has  held  the  agent  out  as  posoess" 
ing  a  more  enlarged  authority.  Story,  Ag. 
i  126;  Code,  i  2196.  Moreover,  in  order  to 
hold  the  defendants  bound,  the  plaintiff 
must  have  acted  in  good  faith  himself,  and 
must  have  relied  upon  the  apparent  auth(»l> 
ty  of  >  the  agent  Here  was  a  tidcet  whi<^ 
expressly  stated  that  it  was  '^ot  transfer- 
able," and  which  purported  to  have  been 
sold  at  Chicago  on  the  date  stamped  there- 
on, and  which  was  offered  ter  sale  by  a  per- 
son who  was  not  an  agent  of  the  railroad 
company,  but  a  "scalper,"— a  dealer  in  tick- 
ets originally  purchased  by  others;  and 
when  the  plaintiff  signed  the  conditions  of 
the  ticket,  knowing,  as  he  did,  that  the  sign- 
er was  described  therein  as  the  original  pur- 
chaser, and  that  It  purported  to  have  been 
signed  at  Chicago,  in  the  presence  of  the 
agent  whose  name  appeared  tiiiereon,  he  did 
so  evidently  under  the  impression  that,  in 
order  to  use  the  ticket  on  the  railroad  op- 
erated by  the  defendants,  it  was  necessary 
that  It  should  appear  that  he  was  the  orig- 
inal purchaser,  and  had  signed  it  in  'Chicago 
in  the  presence  of  the  agent  Why  should 
he  do  this,  and  why  should  he  attempt  to 
mislead  the  conductor  by  telling  him,  when 
asked  where  he  had  purchased  the  ticket 
tkathe  (the  conductor)  would  see  by  look- 
ing at  it,  unless  he  supposed  that  the  con- 
ditions stated  therein  would  be  insisted  up- 
on, and  that  he  would  be  refused  passage 
on  It  If  the  facts  were  not  as  they  appeared 
to  be  from  the  ticket?  It  seems  clear  to  us, 
under  these  circumstances,  that  the  plaintiff 
was  not  entitled  to  be  treated  as  a  pur- 
chaser in  good  faith  and  without  notice,  but, 
on  the  contrary,  that  the  facts  were  such 
as  to  put  him  on  notice  that  the  sale  was 
Irregular,  and  unauthorized  by  the  defend- 
ant Upon  the  whole,  therefore,  we  think 
the  plaintiff  failed  to  make  out  his  case. 
Sesb  on  this  subject^  the  following  authori- 
ties dted  by  counsel:  Dmmmond  v«  SonUi- 
v.258.B.no.l8— 48 


em  Pac.  Co.  (Utah)  25  Fac.  78S;  Poet  v. 
Hallroad  Co.  (Neb.)  l5  N.  W.  225;  Railroad 
Co.  V.  Ford,  53  Tex.  864;  Frfink  v.  Ingaila, 
41  Ohio  St  560« 

The  retention  of  the  coupon  by  the  con- 
ductor, if  it  afforded  any  ground  for  a  re- 
covery at  all,  did  not  render  the  defendants 
liable  for  the  refusal  to  allow  the  plaintiff  to 
ride  on  it,— -the  only  ground  upon  which 
damages  are  sued  for  in  this  action. 

Moreover,  if  the  plaintiff  had  been  entitled 
to  a  verdict  in  his  favor,  he  was  not  entitled 
to  one  for  $1,300.  This  was  grossly  excess- 
ive. There  were  no  aggravating  circumstan- 
ces. His  person  was  not  touched,  and  there 
was  no  insulting  language  or  other  improper 
demonstration  on  the  part  of  the  conductor 
or  any  other  employ^  of  the  defendants.  The 
conductor  simply  informed  him  that  the  tick- 
et was  bad,  and  that  he  would  have  to  pay 
his  fai$,  or  be  put  off,  and,  upon  his  declin- 
ing to  pay,  insisted  that  he  should  get  off 
at  the  next  station,  which  he  did.  As  al- 
ready stated,  upon  his  leaving  the  train  he 
met  another  on  Its  way  to  Atlanta^  and  re- 
turned on  it;  and  on  the  next  night  he 
resumed  his  journey  to  Savannah.  There 
was  no  evidence  as  to  any  pecuniary  loss 
outside  of  the  amount  paid  for  his  fare.  It 
is  manifest  therefore,  that  the  amount  of 
the  recovery  is  out  of  all  reasonable  pro- 
portion to  the  extent  of  the  injury.  See  Rail- 
road V.  Jett,  95  6a.  237,  22  &  B.  251;  Rail- 
road V.  Bskew,  86  Ga.  646,  12  S.  B.  1061; 
Railroad  Co.  v.  Strickland,  90  Ga.  562,  16  & 
B.  352. 

Judgment  reversed. 


(99  Oa.  824) 
WRIGHT  «t  aL  V.  WRIGHT  et  al. 
(Supreme  Court  of  Georgia.     Aug.  24,  1896.) 

DBBDft—GOKaTRUOTION—DBVISB  UNDBR  WXLL. 

A  testator  deyised  to  his  wife,  during  her 
widowhood,  with  remainder  to  their  four  chil- 
dren, a  tract  of  land.  One  of  the  latter  died 
after  l^e  testator,,  leaving  his  widowed  mother 
and  the  other  three  children  ^  his  only  heirs  at 
law.  Two  of  these  three,  while  the  widow  was 
in  life  and  In  possession  of  the  land,  signed  ex- 
actly similar  mstruments,  each  of  which  pur- 
ported to  have  been  executed  upon  a  valuable 
consideration,  and  the  material  parts  of  which 
were  as  follows:  **l  •  •  •  have  this  day  re- 
linquished all  my  right,  interest,  and  title  vest- 
ed in  me  by  Tirtue  of  a  right  Tested  in  me  by 
my  father,  N.  K.  Wright,  deceased,  to  Robert 
J.  Wright,  to  a  tract  of  land  whereon  S.  A. 
Wright  [the  widow]  now  liTes,  known  as  ^e 
•N.  K.  Wright,  Dec'd,  Land,'  all  my  interest 
and  title  that  I  have  or  may  have,  into  the 
hands  of  R.  J.  Wright''  After  the  death  of 
the  widow  the  grantee  sought  to  recover  from 
each  of  the  grantors  an  undivided  one-third  of 
the  land  described.  Bdd,  that  while  these  in- 
stmmentB  were,  in  effect,  deeds,  and  operated  to 
convey  to  the  grantee  therein  an  undivided  inter- 
est in  the  land,  this  interest  could  not  amount  to 
an  undivided  one-third  of  the  entire  tract,  even 
if  it  was  the  intention'  of  each  grantor  to_pas8 
all  his  interest  in  the  land  to  the  «rantee.  uaeh 
grantor  took  by  the  devise^  under  the  will,  an  uq- 
divided  one-fourth  of  the  land,  and  by  inher- 
itance from  the  deceased  oo-devlsee  an  undivided 
one^sizteenth  theieofi  with  the  tight  to  posses- 
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aioQ  upon  Ihn  death  or  marriage  of  the  testator's 
widow;  and  the  sum  of  these  fractions,  five-six- 
teenths (which  is  less  than  one-third),  represent- 
ed the  whole  of  each  grantor's  remainder  inter- 
est in  the  land  at  the  time  the  above-mention- 
ed instruments  were  executed.  The  interests 
which  each  subsequently  inherited  from  their 
mother  upon  her  decease  did  not  pass  under 
these  instruments. 
(Syllabus  by  the  Court) 

Error  froin  superior  court.  Hall  county;  J.  J, 
Klmsey,  Judge. 

Action  by  N.  K.  Wright  and  others  against 
R.  J.  Wright  and  others.  From  the  Judgment, 
N.  K.  Wright  and  others  bring  error.  Revers- 
ed. 

H.  H.  Dean,  for  plaintiffii  in  error.  Peny 
&  Craig,  F.  M.  Johnson,  and  J.  B.  Estes,  for 
defendants  in  error. 

PER  CURIAM.    Judgnient  reversed. 


(99  Ga.  325) 


AYBRS  V.  AYERS. 


(Supreme  Court  of  Georgia,  Aug.  24,  1806.) 
DivoROB— Alimont. 
This  being  an  application  for  temporary 
alimony,  founded  on  a  libel  for  divorce  brought 
by  the  husband,  and  the  evidence  showing  that 
he  was  a  chronic  invalid,  with  a  diseased  soine, 
incapable  of  performing  physical  labor,  witnout 
means  and  out  of  employment,  save  only  as  to 
a  situation  in  an  hotel  at  nominal  wages.  Which 
he  held  more  as  a  matter  of  charity  on  the  part 
of  the  proprietor  than  beeause  of  any  real  abili- 

§r  to  render  services,  it  was  an  abuse  of  discre- 
on  to  require  liim  to  pay  $105  in  cash,  and  $30 
per  mpnth  additional  until  the  termination  of 
the  divorce  case. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Habersham  coun- 
ty; J.  J.  Kimsey,  Judge. 

Libel  for  divorce  by  W.  J.  Ayers  against 
Myrtle  D.  Ayers.  From  an  order  granting 
temporary  alimony,  plaintiff  brings  error.  Re- 
versed. 

The  following  is  the  official  report: 
W.  J.  Ayers  brought  a  libel  for  divorce  to 
the  March  term,  1890,  of  the  superior  court; 
and  on  March  5th  Mrs.  Ayers  brought  her 
petition  for  temporary  alimony  and  expenses 
of  litigation,  for  herself  and  two  children, 
girls  of  ten  and  six  years.  The  alleged  ground 
for  divorce  was  cruel  treatment  On  the 
hearing  of  the  petition  for  alimony  the  evi- 
dence for  the  petitioner  was  her  own  affidavit, 
and  an  affidavit  by  D.  A.  York,  M.  D.  He 
swears  that  he  had  treated  her  since  February 
15,  1896,  and  within  that  time  she  has  been 
dangerously  ill;  that  she  is  under  his  treat- 
ment at  present  (April  8,  1896),  and  in  bis 
opinion  it  will  take  from  6  to  12  months  per- 
sistent treatment  to  build  her  general  health 
up,  which  is  in  a  very  bad  state,  and,  to  do 
herself  Justice,  she  cannot  perform  her  do- 
mestic duties;  and  that  his  professional  bill 
tp  to  ptesent  Is  $50,  aud  it  will  take  $10  a 
iQontlv  If  Qot  more,  for  her  future  attention. 
She  swears:  She  ia  renting  a  house  at  Cor- 


nelia, boarding  and  clothing  herself  and  two 
children.  She  is  sending  them  to  school,  and 
paying  for  their  tuition,  books,  etc.  She  has 
been  sick  for  the  last  two  months  or  more,  a 
part  of  the  time  seriously,  and  Is  now  y&cj 
unwell,-~not  able  to  do  her  housework,  if  she 
could  help  it  She  has  been  under  the  treat- 
ment of  Dr.  York  and  Dr.  Bums^  for  which 
she  is  Indebted  to  Dr.  Burns  $5,  and  to  Dr. 
York  $50,  to  date.  Her  husband,  W.  J.  Ayers, 
Is  a  railroad,  conductor  on  passenger  trains. 
He  usually  earns  and  gets  a  salary  of  $95  to 
$100  a  month.  She  is  Informed  that  be  Is 
keeping,  or  is  general  manager  of,  the  Vic- 
toria Hotel,  in  Athens,  Ga.,-— one  of  the  best 
hotels  there.  He  owns,  or  did  own  very  re- 
cently, a  house  and  lot  in  Atlanta,  the  pur- 
chase price  of  which 'was  $1,800.  She  has  no 
property,  or  other  means  of  support  except 
her  work.  She  has  been  put  to  the  expense  of 
employing  lawyers  to  represent  her  in  the  di« 
vorce  suit,  and  in  this  claim  for  alimony*  Her 
husband  has  not  contributed  anything  to  her 
and  her  children's  support  since  July  20, 1896, 
except  $10  he  sent  the  children  about  a  month 
ago.  She  has  been  working  at  millhiery  busi- 
ness, teaching  school,  keeping  boarders,  and 
sewing  for  a  living  for  herself  and  children, 
working  sometimes  very  late  at  night,  some- 
times 1  and  2  o'clock,  to  make  a  support  for 
herself  and  children. 

Defendant  swore:  Petitioner  treated  him  so 
he  could  not  longer  abide  with  her  under  the 
same  roof,  and  was  forced  to  live  separate  and 
apart  from  her  (she  having  driven  him  away), 
which  he  has  done  since  August  80,  1894, 
though  he  continued  to  support  her  and  the 
children  until  about  July  18,  1895,  since 
whidh  time  he  has  still  supported  the  chil- 
dren as  far  as  he.  was  able.  He  had  always 
treated  petitioner  kindly,  and  had  supplied  her 
with  a  good  home,  and  an  abundance  to  live 
on  and  wear,  and  with  proper  medical  atten- 
tion. He  is,  and  has  all  the  time  since  his 
marriage  been,  a  poor  man,  without  property, 
or  other  means  of  supp(Hrt  except  his  dally 
labor.  Of  his  wages,  which  have  been  very 
good  till  he  was  disabled,  petitioner  put«the 
whole  on  herself  and  children,  except  what 
was  absolutely  necessary  for  bis  needs,  and 
to  insure  his  life  for  her  protection.  Since  he 
was  so  severely  injured  in  November,  1894» 
in  consequence  of  which  he  had  to  abandon 
his  Job,  he  has  not  been  physically  able  to  do 
much,  and  has  received  very  little  for  what 
he  has  done.  While  he  was  able  to  earn  and 
did  receive  good  wages,  he  was  liberal  and  gen* 
erous  to  petitioner  and  the  children,  especially 
to  petitioner.  In  March,  1890,  he  had  his  life 
insured  in  the  Royal  Arcanum  for  $3,000,  pay- 
able to  her,  which  cost  $20  to  $26  per  year  to 
keep  up  the  dues.  In  the  same  year  he  had 
his  life  insured  in  the  Knights  of  Pythias, 
which  costs  from-  $6  to  $10  per  annum.  It  has 
funeral  benefit,  and  the  order  has  widows* 
and  orphans'  home  for  support  of  widows. 
This  also  is  payable  to  petitioner.  In  Febni- 
aiy,  1892,  he  took  policy  In  O.  B«  a  f or  $8,* 
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000;  pkiMIe  to  petlttoii«r,  whldi  eorts  ^  to 
fOO  per.  axmom.  He  baa  kdpt  all  the  dues 
paid  on  these  polidea,  indudlng  aome  extras 
not  mentioned  above,  thoui^  It  has  been  a 
Tery  biLtd  straggle  with  blm  to  do  so  for  the 
last  two  years.  He  has  been  hardly  able  to 
labor  at  aU,  and  his  wages  bave  not  exceeded 
$15  per  month.  His  expenses  have  been  very 
great  He  had  to  be  nnder  the  constant  care 
and  attention  of  a  physician,  and  he  was 
forced  to  borrow  money  to  pay  the  life  insur- 
ance premiums  and  current  expenses.  He  has 
no  property,  and  Is  not  able  to  contribute  to 
the  snpport  of  petitioner,  in  his  present  condi- 
tion. As  long  as  he  was  able  to  do  so,  or 
could  borrow  money  with  which  to  do  so,  be 
contributed  liberally  to  her  support;  but  he 
is  not  now  able  to  do  so,  from  his  wages,  and 
he  is  in  debt,  and  cannot  borrow  more.  Since 
his  injury  lie  has  nojt  been  able  to  work  but 
six  or  eight  months,  and  at  present  he  is  not 
able  to  work  at  all.  His  injuries  produced  a 
spinal  aifection,  which,  as  far  as  he  can  now 
judge,  will  be  permanent  He  has  contribut- 
ed bat  a  small  amount  to  the  support  of  the 
children  since  the  libel  for  divorce  was  filed, 
for  the  reason  that  he  was  not  able  to  con- 
tribute more.  He  has  striven  hard  to  recover 
his  health.  He  has  gone  to  considerable  ex- 
pense to  do  so,  nnder  the  advice  of  the  most 
skillful  physicians,  but  it  seems  he  will  never 
be  wen  again.  Petitioner's  treatment  of  him 
was  such  that  a  self-respecting  man  odnld  do 
longer  remain  with  her,  as  set  out  in  the  pe- 
tition for  divorce.  She  is  a  healthy,  stout, 
able-bodied  woman.  She  is  well  educated, 
and  can  contribute  to  her  own  support  She 
owns  a  boose  and  lot  in  Augosta  worth  $7 
or  ^0  per  month  rent,  which,  with  what 
work  she  may  do,  will  amply,  support  her. 
He  is  not  able  to  support  her,  and,  under  the 
elrcmnstances,  should  not  be  required  to  do  so 
if  he  were  able;  but  he  is  willing  to  con- 
tribute whatever  he  may  be  able  in  the  fntnre 
towards  the  snpport  of  his  children,  provided 
he  is  permitted  to  have  the  care,  custody,  and 
control  of  them,  which  he  prays  may  be 
granted  to  him.  Petitioner  has  refused  to  let 
him  see  or  have  anything  to  do  with  them; 
and  he  should  not  be  required  to  pay  her  to 
support  them,  when  he  is  willing  to  take 
them  and  oare  for  them  as  he  may  be  able. 
He  has  nothing  of  this  world's  goods.  He  has 
poor  health,  and  consequently  poor  wages;  but 
these  childrto  are  entitled  to  his  protecting 
care  and  father^  love,  and,  in  the  absence  of 
kind  treatment  promised  him  in  siclmess  and 
in  health  at  the  marriage  altar  by  their  moth- 
er, their  kindly  ministrations  to  him  would  in 
a  measure  soothe  his  wounds,  smooth  his  pil- 
low, and  help  to  strengthen  him  in  his  pur- 
pose to  battle  with  disease,  and  make  an 
honorable  living  for  himself  and  them.  He 
onght  not  to  pay  petitioner's  attorney's  fees, 
as  she  has  caused  the  whole  trouble,  owns 
property,  and  is  aUe  to  pay  said  fees.  De- 
fendant Introduced  the  affidavit  of  Dr.  O.  B. 


Petrle.  He  Is  a  physician  of  seven  yeanT 
practice,  and  has  been  treating  defendant 
since  NQ[vemb^  8, 18M,  wliich  medical  atten- 
tion has  been  absolutely  necessary  for  the 
preservation  of  his  life,  and  for  his  restora- 
tion to  health.  He  sustained  a  severe  injuir 
by  a  jump  or  fall,  or  otberwiise.  Deponent  ex- 
amined him  immediately  after  he  received  his 
hurt,  and  found  that  he  was  suffering  from 
spinal  injury,  which  has  developed  a  diseased 
spine;  and  he  is  now  suffering  a  partial  pare- 
sis, as  the  result  of  the  1a}iu7»  which  will 
probably  be  permanent  On  account  of  the  in- 
jury he  was  unable  to  work/ for  five  or  six 
weeks,  and  oa  aooonnt  of  his  health  ^and  in- 
ability to  labor  he  was  forced  to  abandon  his 
job,  and  is  now  totally  incapacitated  for  any 
manual  labor  nearly  all  the  time,  and,  when 
able  to  labor  at  all,  it  is  only  at  light  work 
and  at  short  intervals;  and  any  labor  by  him 
is  injurious,  for  the  reason  that  the  injury  to 
his  spine  is  of  such  a  nature  as  to  endanger 
his  life.  Deponent's  services  for  medical  at- 
tention rendered  to  him  are  reasonably  worth 
$200.  His  constant  attendance  upon  defend- 
ant in  his  present  condition  is  reasonably 
worth  from  $10  to  $20  per  month;  and  de- 
fendant's financial  condition,  caused  by  his 
physical  inability  to  earn  sufficient  wages, 
has  been  such  that  he  has  been  wholly  unable  • 
to  pay  him  anything,  and  in  fact  can  hardly 
live  himself,  as  his  necessary  expenses  for 
clothing,  medicine,  etc.,  more  than  equal  his 
small  qalary,  and  apparently  will  do  so  for  a 
long  time,  if  not  during  his  whole  life!  Also, 
aflOdavit  of  W.  O.  McKenzie:  Defendant  is 
now  employed  by  him  as  clerk  In  Victoria  Ho- 
tel at  Athens,  at  a  salary  of  $15  per  month, 
wbich  is  full  value  for  his  services  in  his 
present  physical  condition.  Deponent  pays 
said  sum,  not  on  account  of  the  services  de- 
fendant is  able  tP  render,  but  on  account  of 
his  extensive  acquaintance  among  traveling 
men  and  the  pul^lic^  generally.  .  ^e  is  in 
wretched  health.  He  is  physically  unable  to 
look  after  the  affairs  of  the  house.  A  consid- 
erable proportion  of  the  time  he  is  confined  to 
his  room  and  bed.  He  seems  to  Suffer  all  the 
time,  and  frequently  his  sufferings  appear  to 
be  intense.  From  deponent's  knowledge,  ex- 
tending from  the  1st  of  November,  1895,  to 
April,  1896,  defendant  would  be  unable  to  earn 
a  living,  unless  in  some  position  similar  to  the 
one  he  now  occupies.  The  court  ordered  that 
defendant  be  required  to  pay  to  petitioner  $55 
medical  expenses  incurred  by  her  to  date;  that 
he  pay  to  her  attorneys  $50,  the  same  beluK 
their  fees  as  her  counsel  in  this  case  for  tern 
porary  alimony  to  date;  that  he  pay  to  her. 
as  temporary  alimony  for  herself  and  two 
children,  $30  per  month,  beginning  with  April, 
1896^  until  final  determination  of  the  case. 

W.  I.  Pike,  for  plaintiff  in. error.   J.  J.  Bow- 
den  and  J.  G.  Edwards,  for  defendant  in  error. 

P£K  CURIAM.     Judgment  reversed. 
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(Supreme'  Gonrt  of  Georgia.  Feb.  7,  1896.) 
Rap«— SuFFiciBXOY  or  Etidbnce. 
FoUowiDg  tbe  deciflion  of  this  court  In 
Jackson  t.  State,  18  S.  B.  182,  91  Ga.  322,  the 
evidence  was  sufficient  to  anthorize  the  jury  to 
conyfct  the  accused  of  an  assault  with  intent 
to  commit  rape;  and  the  trial  judge  did  not 
abuse  hia  discretion  in  refasing  to  grant  a  new 
triaL 

(Syllabus  by  tl^e  Court.) 

Brror  from  Bnperlor  court,  Randolph  coun- 
ty; J.  M.  Griggs,  Judge. 

Jim  Danlen  was  convicted  of  assaiitt  with 
Intent  to  rape,  and  brings  erroc    Affirmed. 

The  following  is  the  official  report: 
The  plaintiff  in  error  was  convicted  of  as- 
sault with  Intent  to  rape.  He  moved  on  the 
general  grounds  for  a  new  trial,  and  his  mo- 
tion was  overruled.  He  is  a  negro,  and  the 
woman  on  whom  the  assault  was  alleged  to 
have  been  committed  was  a  white  girl,  of  20 
years.  According  to  her  testimony,  she  was 
sleeping  in  her  bedroom,  and  was  awakened 
about  midnight  by  the  cover  moving  on  her 
bed.  She  did  not  rise  Immediately,  and  the 
cover  moved  twice  more;  whereui>on  she  be- 
came thoroughly  awake,  and  conscious  that 
something  was  wrong,  and  screamed  for  her 
father.  As  she  did  so,  the  defendant  jumped 
out  of  the  window,  and  ran  away.  It  was 
dark.  No  lamp  was  burning.  She  testified 
positively  that  it  was  defendant  There  was 
other  testimony  that  she  had  spoken  doubt- 
fully on  this  point,  and  as  if  she  did  not 
know  who  the  negro  was.  She  knew  defend- 
ant welL  He  had  worked  on  her  ftither's 
place  a  good  deal.  Thero  was  testimony,  of 
a  somewhat  uncertain  character,  as  to  tracks 
leading  from  the  premises,  to  which  defend- 
ant's feet  seemed  to  correspond.  He  was  ar- 
rested on  the  same  night,  soon  after  the  as- 
sault, in  bed  at  his  own  house,  with  his  head 
covered  up,  either  asleep  or  pretending  so  to 
be. 

Arthur  Hood,  for  plaintiff  in  error.  J.  R. 
trwln,  SoL  Gen.,  and  W.  Bf.  Harper,  for  the 
State. 

PBR  CURIAM.    Judgment  affirmed. 


^  Oft.  7d2) 


liOWE  V.  STATE. 


(Supreme  Court  of  Georgia.     Feb.  29,  1896.) 

RaPB— EVIDBHOS  OF  0>IIPL4IlfT— ImPIACBUBNT  OV 

Witness— Contra DioTORT  Statbmbnts. 

1.  While  it  is  competent  for  the  state,  upon  a 
trial  for  rape,  to  prove,  by  way  of  ccxroborating 
the  testimony  of  the  person  upon  whom  the 
crime  is  alleged  to  have  been  committed,  that 
she  had  made  complaint  thereof  at  the  first  op- 
portunity, the  particulars  of  such  complaint  can- 
not be  shown. 

2.  In  this  case  it  was  error  to  admit,  at  the  in- 
stance of  the  state,  for  any  purpose,  declara- 
tions of  the  person  alleged  to  have  been  assault- 
ed, made  a  considerable  period  after  the  time 
when  the  offense  is  charged  to  have  been  com- 
mitted;  and  it  was  also  error  to  permit  a  wit- 


ness to  testity  tiiat  the  person  alteged  to  ksve 
been  assaulted  had  shown  to  the  witness  'Hhe 
clothes  she  had  on  at  the  time,"  such  tesmnony 
b^jir  really  a  statement  of  a  substantive  ttast 
restmg  upon  hearsay  alone. 

8.  Where  it  was  souabt  to  impeach  a  witp 
ness  by  proving  contradictory  statements  made 
under  oath  at  a  previous  trial  of  the  same  case, 
it  was  competent  to  sustain  the  witness  by  show- 
ing that  her  testimony  at  the  first  trial  was  in 
other  respects  entirely  consistent  with  that  giv- 
en at  the  second.  In  other  words,  it  was  com- 
petent, under  the  drcnmstances,  to  bring  out  all 
of  her  testimony  at  the  first  trial,  in  order  to 
show  that,  taken  as  a  whole,  It  was  not  neces- 
sarily inconsistent  with  what  she  had  sworn 
upon  the  trial  then  in  progress. 

4.  Other  than  as  above  indicated,  thete  was 
no  material  error  oommitted  at  the  trial,  bnt, 
inasmuch  as  the  evidence  illegally  admitted  msj 
have  operated  injuriously  to  the  accused,  a*new 
trial  is  ordered. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Clarke  coonty; 
N.  L.  Hutchins,  Judge. 

James  Lowe  was  convicted  of  a  crime,  and 
brings  error.    Reversed. 

B.  T.  Brown  and  T.  F.  Green,  for  plaintiff 
in  error.  R.  B.  Rusa^  SoL  Gen.*  for  the 
State. 


LUMPKIN,  J.  1.  It  was  held  by  this 
court  in  the  case  of  Stephen  t.  State,  U  Ga. 
228,  that:  '*In  a  proflecntion  for  a  rape,  the 
fact  of  the  woman's  having  made  complaint 
soon  after  the  aasanlt  took  place  is  eyldeoce. 
The  partlealaxa  of  her  complaint,  howevw, 
cannot  be  gone  Into;  and  she  will  not  be  al- 
lowed to  name  the  prisoner  as  tiie  person 
who  committed  the  injuix,  unless  by  way  of 
information,  to  lead  to  his  arrest'*  So  tta 
as  we  are  aware,  no  material  departure  teom 
this  rule  has  ever  been  made  by  this  court. 

2.  The  alleged  rape  was  committed  in 
COaike  county,  and  the  prosecntriz  promptly 
made  complaint  In  Athens  of  the  ontcage 
which  she  asserted  had  been  perpetrated  up- 
on her.  Some  days  afterwards  slie  came  to 
the  city  of  Atlanta,  and  there  gave  her  moth- 
er a  narrative  of  what  she  claimed  had  oc- 
curred, in  the  course  of  which  she  exhlMted 
certain  garments,  which  she  represented  were 
on  her  perscm  at  the  time  of  the  alleged  cape. 
These  declarations  were  clearly  inadmissible 
for  any  purpose.  They  could  add  nothing  to 
the  corroborative  value  of  the  omnplaint  orig^ 
inally  made^  and  wece  merely  hearaay. 
Where  it  appears  that  sexual  intercoume  haa 
taken  place  between  a  man  and  woman,  her 
subsequent  silence  affords  presmuptlTe  otI- 
denoe  of  consent  on  her  part,  and  negatives 
the  idea  thait  the  intercourse  was  acoom- 
pllBhed  by  force.  This  applies  when  the  cir- 
cumstances ure  such  aa  to  require  her  to 
speak  out  In  the  present  case  the  prose- 
cntriz had  already  complained  of  her  al- 
leged wrong,  in  Athena,  the  proper  place, 
and  at  the  proper  time.  Wblle  it  waa  per- 
fectly natural  that  she  should  inCorm  her 
mother  of  the  injuries  she  claimed  to  have 
sustained,  her  f)aUure  to  do  so  oouM  not, 
under  the  circumstances,  have  been  counted 
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ii^ln9t  ber,  or  In  any  way  alter  tbe  tact 
timt  sbe  had  prevlonsly,  at  the  proper  time 
and  place,  made  complaint  By  a  parity 
of  reasoning,  what  she  said  to  her  mother 
was  utterly  iQcompetent .  aa  corro1}oratlTe 
evidence.  The  mother*  when  offered  as  a 
witneB0»  was  farther  allowed  to  testify  that 
her  dangjtiter  showed  her  **the  clothes  ahe 
had  on  at  the  time"  (meaning  the  time  when 
the  rape  is  said  to  have  taken  place).  This 
was  really  permitting  the  mother  to  swear 
that  the  clothes  in  question  were  in  fact 
worn  by  the  prosecutrix  at  the  time  of  her 
encounter  with  the  accused.  This  certainly 
was  not  proper,  because,  as  the  mother  was 
not  present  on  that  occasion,  her  only  knowl- 
edge as  to  what  clothes  her  daughter  wore 
at  the  time  must  hare  been  derived  alone 
from  the  hitter's  statements. 

8.  The  rule  is  well  settled  that,  where  an 
effort  is  made  to  impeach  a  witness  by  prov- 
ing contradictory  statements  made  in  a  con- 
versation which  occurred  previous  to  the 
trial,  it  is  competent  to  sustain  the  witness 
by  bringing  out  the  whole  of  tliat  conversa- 
.tion,  in  order  that  the  true  drift  and  mean- 
ing of  what  was  then  said  by  him  may  be 
correctly  understood.  The  same  rule  Is  ap- 
plicable where  it  Is  sought  to  impeach  a  wit- 
ness by  proving  contradictory  statements 
made  by  him  when  testifying  under  oath. 
In  such  case  It  is  competent  to  bring  out  all 
of  the  testimony  given  by  him  at  a  former 
tri^  upon  the  point  In  question,  in  order  to 
show  that,  taken  as  a  whole,  it  Is  not  neces- 
sarily Inconsistttit  with  what  t|ie  witness 
has  sworn  upon  the  trial  in  progress.  So 
far  as  this  rule  is  concerned,  in  principle  it 
makes  not  a  particle  of  difference  whether 
the  alleged  contradictory  statements  previ- 
ously made  were  under  oath  or  otherwise. 

4.  We  have  not  specially  noticed  several 
of  the  grounds  of  the  motion  for  a  new  trial. 
Bxcept  as  above  indicated,  no  material  er- 
ror was  committed  by  the  trial  judge.  As 
to  the  merits  of  the  case,  we  esxpress  bo  opln* 
ion;  but,  inasmuch  as  the  evidence  illegally 
admitted  may  have  operated  Injuriously  to 
the  accused,  a  new  trial  is  ordered.  Judg- 
ment reversed. 

(M  Oo.  688) 

PBBPLB8  et  al.  v.  BTRD. 

(finpieme  Court  of  Georgia.     April  13,  1806.) 

BupBBVB  Court  Reports— Publioation— Award 

•      OP  CONTRACT^-LOWBST  BiDDBB. 

l.The  law  requires  the  reporter  of  the  bu- 
preme  oenrt  to  aavertiee  for  bids  for  the  print- 
mg  and  binding  of  the  Supreme  Court  Beports. 
and  gives  him  the  power,  with  the  consent  and 
approval  of  the  goTemor,  to  award  the  contract 
for  the  pnblication  of  these  Reports.  In  mak- 
ing such  award,  the  governor  and  the  reporter 
are  invested  with  a  very  broad  discretion.  They 
are  not  "limited  to  the  lowest  bidder,  but  may 
take  into  consideration  the  respooBlbility  of 
such  bidder,  and  his  capacity  and  ability  to  per- 
fiorm  such  contract,  in  all  cases  making  such 
award  as  will  promote  the  best  interests  of  the 
state,  and  seenre  the  cheapest  and  moat  prompt 
and   efficisBt   perfonBance    of   said    contract." 


They  may  reject  any  and  all  bids,  espedally 
where  the  advertisement  for  the  same  distinctly 
reserves  the  right  to  do  so. 

2.  8uch  coBtract  may,  within  reasonable  lim- 
its, be  awarded  for  the  publication  of  more  than 
one  volume j  but  the  number  of  volnmes  to  be 
embraced  in  the  contract  should  be  specified  In 
the  advertisement  callhiff  for  bids. 

3.  Where  bids  were  advertiBed  for  pursuant  to 
law,  several  were  made,  and  all  rejected,  and 
the  reporter,  with  the  approval  and  consent  of 
the  governor,  thereupon  awarded  the  contract 
to  a  competent  and  qualified  oontractor,  who 
made  no  bid  at  all,  but  at  the  price  named  in  the 
lowest  of  the  bids  submitted,  this  was  a  sub- 
stantial compliance  with  the  requirements  of 
the  law;  and  the  lowest  bidder,  whose  bid  had 
been  rejected,  did  not,  because  of  a  supposed 
right  to  have  the  contract  awarded  to  him,  haye 
any  legal  cause  of  complaint  as  to  the  action 
taken  in  the  premises  by  the  governor  and  the 
reporter. 

4.  No  citisen  or  taxpayer,  as  such,  has  the 
right  to  institute  In  his  own  name  an  equitable 
petition  against  the  reporter  and  the  person  with 
whom  he,  under  the  governor's  approval,  lias 
made  a  contract  to  publish  the  Supreme  Court 
Reports,  for  the  purpose  of  testing  the  legality 
of  that  contract,  or  of  interfering  with  the  car- 
rying out  of  the  same,  because  the  state,  being 
a  party  to  the  contract,  would  be  a  necessary 
party  to  the  case,  and,  as  it  cannot  be  subjected 
to  an  action  of  any  kind  without  its  own  express 
consent,  such  a  petition  cannot  be  maintained. 
Bven  if  the  state  was  not  an  essential  party,  oi 
if  it  could  be  made  a  party,  a  proceeding  of  the 
nature  indicated  would  not  lie  at  the  instance 
of  a  taxpayer  who  was  in  no  wise  injured  as 
such.  If,  in  any  aiven  Instance,  the  public  in- 
terest should  require  the  annuUing  or  cancella- 
tion of  such  a  contract,  for  illegality  or  any 
other  sufficient  cause,  the  proper  proceeding  for 
this  purpose  can  and  ought  to  be  instituted  by 
the  attorney  general. 

(SylUtbas  by  the  Coort) 

Error  from  superior  court,  Fulton  county; 
George  F.  Gober,  Judge. 

Action  by  C.  P.  Byrd  against  Henry  0. 
Peeples  and  others.  From  an  order  granting 
an  injunction,  defendants  bring  error.  Re- 
versed. 

Harrison  &  Peoples,  for  plaintiffs  in  error. 
Anderson,  Felder  &  Davis,  for  defendant  In 
error. 


LUMPKIN,  J.  The  reporter  of  this  court 
published  a  notice  that  bids  would  be  received 
by  him  up  to  the  25th  of  November,  1805,  for 
the  printing,  binding,  and  eiectrotyping  of  the 
Reports  of  the  Supreme  Court  of  Georgia,  re- 
serving the  right  to  rcdect  any  and  all  bids, 
and  also  tbe  right  to  contract  for  one  or  more 
volumes.  Several  bids  were  submitted,  the 
lowest  of  which  was  made  by  C.  P.  Byrd. 
Subsequently,  all  the  bids  were  rfijected,  and 
the  contract  for  publishing  five  volumes  of  the 
Reports,  from  86  to  100,  inclusive,  was  on 
December  SI,  1895,  awarded  by  the  reporter, 
with  the  approval  and  consent  of  the  governor, 
to  the  Franklin  Printing  &  Publishing  Com- 
pany, which  had  made  no  bid  at  all,  but  at 
the  price  named  In  Byrd's  bid.  The  latter 
sought,  by  mandamus,  to  conq^el  the  awarding 
of  the  contract  to  himself,  and  also  to  enjoin 
the  reporter  and  the  Franklin  Ccnnpany  from 
carrying  out  the  contoact  which  had  been 
awarded  to  It;  prayers  fpr  both  of  the  above* 
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menticmed  remedies  being  embraced  In  the 
same  petition.  At  the  hearing  of  the  same, 
the  trial  Judge  refused  the  mandamos,  but 
granted  an  order  enjoining  **the  parties  to  the 
contract  of  December  SLst,  1805»  •  •  • 
from  the  execution  of  said  contract,  as 
prayed."  This  order  was  subsequently  amend- 
ed, by  proYiding  that  it  should  have  no  appli- 
cation to  the  ninety-sixth  volume  of  the  Re- 
ports. The  reporter  and  the  Franlclin  Ck)m- 
pany  excepted  to  the  granting  of  the  injunc- 
tion, and  brought  the  case  to  this  court  for  re- 
view. It  is  not  now  necessary  to  decide 
whether  or  not  the  two  remedies  above  men- 
tioned could  be  properly  applied  for  in  the 
same  petition.  We  shall  shnply  deal  with  the 
case  as  presented  without  determining  this 
question. 

1.  By  the  act  of  August  23,  1870,  the  office 
of  public  printer  was  abolished,  and  it  was 
declared  that,  after  the  expiration  of  the  then- 
existing  term  of  the  incumbent  of  that  office, 
the  public  printing  of  the  state  should  be  let 
to  the  lowest  bidder  or  bidders;  the  secretary 
of  state,  the  comptroller  general,  and  the 
treasurer,  as  commissioners,  to  advertise  for 
sealed  proposals  to  do  the  public  printing. 
Acts  1878-79,  p.  37;  Code,  i  l(HOa  et  seq. 
On  October  20th  of  the  same  year,  the  gen- 
eml  assembly  passed  an  act  to  regulate  the 
publication  and  sale  of  the  Supreme  Gourt 
Reports,  etc.;  and  it  provided  that  the  print- 
ing and  binding  of  these  Reports  should  be 
done  UDon  the  terms  and  in  the  manner  that 
other  state  printing  was  done.  Acts  1878-79, 
p.  158;  Ck)de,  i  228c.  Then  came  the  act  of 
September  26,  1883,  "to  regulate  the  publica- 
tion of  the  Supreme  Court  Reports,  and  for 
other  pun;>oses,"  the  second  section  of  which 
provides  *that  the  reporter  of  the  supreme 
court,  with  the  consent  and  approval  of  the 
governor,  shall  have  power  to  award  the  con- 
tract for  the  publication  of  the  Supreme  Court 
Reports  in  the  same  general  manner  as  the 
contract  for  other  public  printing  is  now 
awarded;  but,  in  making  such  award,  the 
said  governor  and  the  reporter  shall  not  be 
limited  to  the  lowest  bidder,  but  may  take 
into  consideration  the  responsibility  of  such 
bidder,  and  his  capacity  and  ability  to  per- 
form such  contract,  in  all  cases  making  such 
award  as  will  promote  the  best  Interests  of 
the  state,  and  secure  the  cheapest  and  most 
prompt  and  efficient  performance  of  said  con- 
tract" Acts  1882-83,  p.  77.  In  view  of  the 
above-recited  legislation,  we  have  no  difficulty 
In  reaching  the  conclusion  that  it  is  the  duty' 
of  the  supreme  court  reporter  to  advertise  for 
bids  for  the  printing  and  binding  of  the  Su- 
preme Court  Reports.  As  will  have  been 
seen,  the  act  last  cited  provides  that  the  con- 
tract shall  be  awarded  ^in  the  same  general 
manner  as  the  contract  for  other  public  print- 
ing," and  the  existing  law  relating  to  "other 
public  printing"  manifestly  required  that 
bids  for  doing  the  woik  should  be  called  for 
by  public  advertisem^t  It  will  be  ob- 
served, however,  that  the  second  section  of 


tiie  act  of  1883  distinctly  dedares  that  liie 
governor  and  the  reporter  shall  not  be' lim- 
ited to  the  lowest  bidder,  and  confers  upon 
them  a  very  broad  discretion  in  this  regard, 
the  scope  and  extent  of  which  are  suffi- 
ciently apparent  from  the  language  of  the 
statute.  Undoubtedly,  then,  it  is  their  right, 
under  the  law,  to  reject  any  and  all  bids. 
The  advertisement  published  in  the  present 
instance  distinctly  reserved  this  right,  and 
we  are  therefore  decidedly  of  the  opinion 
that  their  authority  to  exercise  It  was  be- 
yond question. 

2.  We  see  no  good  reason  why  the  reporter, 
with  the  consent  and  approval  of  the  gov- 
ernor, may  not,  within  reasonable  and  proper 
limits,  award  a  contract  for  the  publication 
of  more  than  one  volume  of  the  Reports. 
It  is  not  to  be  supposed  that  these  officials 
will  abuse  the  discretion  conferred  upon  them 
by  law  by  letting  out  a  contract  for  so  large 
a  number  of  volumes  as  would,  in  effect, 
create  a  monopoly,  or  deprive  the  state  of 
the  benefit  which  might  accrue  from  a  de- 
cline in  prices  for  work  of  this  kind.  With 
reference  to  this  matter,  the  chief  executive 
and  the  reporter  may  safely  be  trusted,  we 
think,  to  look  well  to  the  interests  of  the 
state.  At  any  rate,  the  general  assembly 
were  evidently  of  the  opinion  that  they  were 
entitled  to  confidence  in  attending  to  Hiia 
business.  At  the  same  time,  there  is  a 
manifest  advantage  to  the  state  in  allowing 
the  contract  to  embrat*e  more  than  one  vol- 
ume, for  the  simple  reason  that  a  contractor 
could  well  afford  to  bid  lower  and  do  the 
work  cheaper  upon  a  large  Job  than  upon  a 
small  one. 

3.  In  awarding  the  contract  to  the  Frank- 
lin Company  at  the  price  named  in  Byrd's 
bid,  though  this  compaiiy  had  ifiself  sub- 
mitted no  bid  at  all,  the  governor  and  the 
reporter  substantially  complied  with  the  re- 
quirements of  the  law.  There  was  no  ques- 
tion but  that  this  company  was  fully  compe- 
tent and  qualified  to  do  the  work  in  a  satis- 
fiictory  manner.  The  governor  and  the  re- 
porter were  authorized  to  make  such  an 
award  as,  in  their  Judgment,  would  "pro- 
mote the  best  interests  of  the  state";  and, 
not  being  bound  to  accept  the  lowest  bid 
tendered,  they  had  express  authority  of  law 
to,  pursue  the  course  which  they  briieved 
would  secure  the  end  Indicated  in  the  lan- 
guage last  quoted.  What  they  actually  did 
is  sustained  by  the  principle  ruled  in  Crab- 
tree  V.  Gibson,  78  Oa.  280,  8  S.  B.  10.  It 
appears  in  that  case  that  the  OTdinary  had 
advertised  for  bids  for  the  building  of  a 
county  bridge,  and  finally,  without  read^er- 
tlsing,  awarded  the  contract  to  one  who  was 
not  the  lowest  bidder.  The  point  was  made 
that  the  ordinaiy  did  not  have  the  power  to 
accept  any  bid  other  than  the  lowest,  with- 
out readvertisement  The  supreme  ^^ourt 
made  no  distinct  ruling  upon  this  point,  but 
held  squarely  that,  even  If  the  ordinaiy  did 
not  have  such  powor.  It  was  witfain  his  an* 
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thorlty  "to  have  the  bridge  built  at  the  price 
At  which  the  lowi  st  bidder  had  offered  to 
build  it/'  It  results  as  a  logical  sequence 
from  the  foregoing  that  Byrd  had  no  shadow 
of  right  to  have  the  contract  awarded  to 
him;  and  therefore,  in  his  attitude  ss  a 
disappointed  bidder,  he  had  no  legal  cause 
of  complaint  with  reference  to  the  actlop 
taken  in  the  premises  by  the  governor  and 
the  reporter.  Statutes  requiring  the  letting 
of  contracts  to  the  lowest  bidder  are  designed 
for  the  benefit  and  protection  of  the  public, 
and  not  that  of  the  bidders,  and  do  not  con- 
fer upon  the  latter  a  right  to  enforce,  for 
their  benefit,  the  letting  of  a  contract  after 
it  has  already  been  awarded  to  another. 
High,  Extr.  Rem.  (3d  Ed.)  9  02.  After  pub- 
lic officers  who  are  intrusted  with  the  duty 
of  awarding  contracts  for  the  benefit  of  the 
state  <to  the  person  whose  offer  shall  be 
most  advantageous  to  the  state"  have  finally 
made  an  award,  they  have  no  further  au- 
thority in  the  matter,  and  cannot  be  com- 
pelled to  enter  into  another  contract  for  the 
same  services.  Id.  S  83.  In  section  94  of  the 
same  work  it  is  said:  *The  authorities  cited 
In  support  of  the  preceding  sections  leave 
/  no  room  for  doubt  as  to  the  settled  rule  that 
the  lowest  bidder  acquires  no  such  rights 
by  making  his  bid  as  to  entitle  him  to  the 
writ  of  mandamus  before  the  contract  has 
actually  been  awarded  him.  The  power  con- 
ferred upon  boards  or  cheers  authorized  to 
contract  with  the  lowest  bidder  necessarily 
Involving  the  exercise  of  discretion,  the  gen- 
eral principle  denying  relief  by  mandamus  to 
•control  the  discretionary  powers  of  public 
officers  applies,  and  the  courts  refuse  to  in* 
terfere."  '  Where  *'a  matter  is  left  to  the  dis- 
cretion of  any  Individual  or  body  of  men, 
who  are  to  decide  according  to  their  own 
oonscienee  and  Judgi^ent,  it  would  be  ab- 
surd to  say  that  any  other  tribunal  !s  to 
inquire  into  the  grounds  and  reasons  on 
which  they  have  decided,  and  whether  they 
have  exercised  their  discretion  properly  or 
nof*  Heard's  Short,  Bxtr.  Rem.  •260.  See,* 
also,  People  v.  Canal  Board  of  Oity  of  New 
York,  13  Barb.  482. 

4.  The  only  lemainhig  question  is:  Did 
Byrd,  In  his  capacity  as  a  dtiz^  and  taxpayer, 
have  the  right  to  Institute  in  his  own  name  an 
equitable  proceeding  against  the  reporter  and 
the  Franklin  Company  for  the  purpose  of  test- 
ing the  legality  of  the  contract  which  the  re- 
porter, with  the  governor's  consent  and  ap- 
proval, had  made  with  that  company,  or  of  ob- 
.talnlng  an  hijunction  prev^ting  such  contract 
from  being  carried  into  effect?  He  could  not 
do  this,  for  several  reasons.  In  the  first  place, 
the  state,  being  a  party  to  the  contract,  would 
be  a  necessary  party  to  such  a  case;  and  it 
coold  not,  without  Its  own  express  consent,  be 
subjected  to  an  action  of  any  kind.  It  is  hard- 
ly necessary  to  dte  authority  for  the  proposi- 
tion that  a  sovereign  state  is  not  liable  to  suit 
at  the  instance  of  a  citizen,  unless  permission 
to  sue  has  been  expressly  granted.     It  is  true 


that  In  the  case  of  Wright  v.  Raih:oad  Co.,  64 
Ga.  705,  it  was  held  that  an  Injunction  would 
lie  against  mart,  ministerial  officers  who  were 
seeking  Illegally  to  enforce  a  process  against 
the  property  of  the  railroad  company;  but 
that  case  differs  essentially  from  the  case  at 
bar,  for  in  the  present  instance  no  officer  of 
the  state  is  in  any  manner  attempting  to  inter- 
fere with  Byrd  or  his  property.  A  contract  to 
which  the  state  is  a  party  cannot  be  annulled 
without  having  the  state  before  the  court;  and, 
as  Byrd  could  not  make  the  state  a  party  to  his 
proceeding,  this  would  be  sufficient  to  end  the 
matter.  But,  secondly,  the  injunction  granted 
necessarily  operates  against  the  governor  of 
the  state;  not  eo  nomine,  because  he  is  not  a 
party  to  the  record,  but  practically,  because  It 
suspends  the  operation  jot  a  contract  which  he 
participated  officially  In  making.  In  Mayo  v. 
Benfroe,  66  Ga.  427,  this  court  said:  "The 
governor  could  not  be  made  a  party.  Being 
the  head  of  a  co-ordinate  branch  of  the  gov- 
ernment, the  courts  may  not  well  enjoin  him. 
Equity,  as  well  as  law,  would  seem  to  forbid 
It  The  process  of  the  courts  is  directed  to 
the  subordinate  officers  of  the  executive  and 
those  agents  who  are  illegally  using  the  authori- 
ty of  the  state  to  oppress  the  citizens."  This 
accords  with  the  universal  trend  of  authority 
as  to  cases  hi  which  'an  executive  function  in- 
volves the  exercise  of  Judgment  and  discre- 
tion, as  distinguished  from  mere  ministerial  ac- 
tion. ''With  respect  to  the  power  of  the  courts 
to  control  the  action  of  the  governor  of  a 
state,  many  cases  have  arisen  thereupon.  It 
is  entirely  dear  that  the  executive  of  a  state 
is  not  subject  to  control  from  the  courts  with 
respect  to  the  exercise  of  his  political  powers, 
or  his  powers  In  any  other  matter  where  his 
action  is  left  to  be  guided  by  his  own  Judg- 
ment and  discretion."  Throop,  Pub.  Off.  f 
795.  The  same  doctrine  Is,  in  effect,  laid  down 
In  2  High,,  InJ.  I  1326,  from  which  we  make 
the  following  extract:  "Delicate  and  hiterest- 
Ing  questions  have  frequently  arisen  touching 
the  extent  to  which  the  Jddiciary  may  inter- 
fere with  the  executive  department  of  the  gov- 
ernment, either  state  or  national,  and  the  Ju- 
risdiction of  equity  to  enjoin  the  acts  of  officers 
whose  duties  partake  of  an  executive  or  quasi 
executive  character.  The  true  test  In  all  such 
cases  is  as  to  the  nature  of  the  specific  act  In 
question,  rather  than  as  to  the  general  fonc- 
tlons  and  dirties  of  the  officer.  If  the  act  which 
it  is  sought  to  enjoin  is  executive  instead  of 
ministerial  in  its  character,  or  If  It  involves 
the  exercise  of  Judgment  and  discretion  upon 
the  part  of  the  officer,  as  distinguished  from 
a  merely  ministerial  duty.  Its  performance  will 
not  be  prevented  by  injunction."  And,  thirdly, 
even  if  obstacles  above  pointed  out  were  not 
in  Byrd's  way,  he  was  not,  as  a  mere  tax- 
payer, entitled  to  maintain  his  petition,  because 
he  utterly  failed  to  show  that,  as  such,  he  was 
in  any  way  injured  by  the  letting  of  the  con- 
tract to  the  Franklin  Company.  It  was,  In 
any  event,  absolutely  essential  for  him  to  show 
that,  in  consequence  of  the  action  taken  Igr  the 
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goyemor  and  the  reporter,  he,  aa  a  private  citi- 
zen, aostahied  some  injuiy.  It  la  difficult  to 
conceive  how,  In  this  capacity,  he  coold  have 
Deen  Injured  at  all,  except  by  an  Increase  In  the 
amount  of  his  state  taxes;  and  as  to  this  there 
was  no  contention,  nor  even  a  pretense,  that 
The  publication  of  the  Supreme  Ck)urt  Reports 
by  the  FrankUn  Company  would  cost  the  state 
a  single  cent  more  than  would  have  been  the 
case  if  the  contract  had  been  awarded  to  Byrd 
himself  or  to  some  one  else.  He  was  not  in  a 
position  tc  insist,  and  did  not  insist,  that  the 
state  could,  in  any  event,  get  the  worl^  done 
at  a  price  less  than  his  own  bid.  It  has  been 
held  that  one  not  an  owner  of  real  estate,  and 
therefore  not  liable  to  a  tax  upon  realty,  would 
not  be  allowed  the  aid  of  an  injunction  to  pre- 
vent the  enforcement  of  such  a  tax,  because  he 
had  no  interest  in  the  matter.  1  High,  InJ. 
9  573.  Again,  one  seeking  to  enjohi  a  public 
nuisance  must  show  some  special  hijury  pecul- 
iar to  himself,  and  independent  of  the  gen- 
eral Injury  to  the  public  Id.  S  762.  Tax- 
payers of  a  dty,  in  the  absence  of  any  special 
or  personal .  interest  in  the  matter,  are  not  en- 
titled to  invoice  equitable  relief  against  mis- 
conduct on  the  part  of  the  municipal  authori- 
ties. See  2  High,  Inj.  S  1301;  Roosevelt  ▼. 
Draper,  23  N.  Y.  318.  *'He  who  seeks  to  re- 
strain Improper  or  unlawful  conduct  on  the 
part  of  public  officers  must  allege  sufficient 
facts  to  show  that  he  has  such  an,  Interest  in 
the  public  welfare  aa  to  make  him  a  proper, 
party  to  prevent  the  commission  of  a  public 
wrong.  It  will  generally  suffice  tbat  the  per- 
sons seeking  the  Injunction  are  residents  and 
taxpayers.  •  •  ♦  But,  to  warrant  the  re- 
lief in  behalf  of  citizens  and  taxpayers  against 
acts  of  public  officers,  it  should  be  shown  that 
plaintiff's  rights  will  be  greatly  and  hrreparably 
Injured  by  the  acts  which  It  is  sought  to  en- 
join, and,  unless  this  is  shown,  the  relief  will 
be  denied."  2  High,  Inj.  1321.  "It  may  be 
premised,  generally,  that  the  jurisdiction  will 
be  exercised  only  1a  behalf  of  parties  interested 
in  the  transaction  or  subject-matter  of  the  pro- 
ceedings which  it  is  sought  to  enjoin,  and  that 
one  who  has  no  personal  interest  in  the  matter 
is  not  entitled  to  the  relief,  even  though  he 
may  have  been  s  party  to  the  proceedings  at 
law  which  he  seeks  to  restrain.**  Id.  S  1547. 
See,  also,  Throop,  Pub.  Off.  SS  549,  816.  "And, 
to  sustain  an  action  by  a  private  individual 
against  a  public  officer.  It  must  not  only  ap- 
pear that  the  duty  violated  was  one  owing  to 
individuals,  but  the  individual  suing  must  show 
some  reason  why  he  singles  himself  out  as 
the  party  injured.  In  other  words,  he  must 
show  that  he,  as  distinguished  from  Individ- 
uals in  ge>)eral,  has  suffered  some  special  and 
peculiar  injury  from  the  wrongful  act  of  which 
he  complains.**  Mechem,  Pub.  Off.  S  600. 
The  doctrine  thus  laid  down  by  the  text  writ- 
ers is  supported  hy  Sherman  v.  Bellows  (Or.) 
34  Pac.  549.  And,  without  searching  for  oth- 
er decisions  of  this  court,  we  have  before  us  at 
the  moment  that  of  Reid  v.  Mayor,  etc.,  80  Ga. 
755,  6  S.  B.  602,  the  prhiciple  of  which  is 


likewise  applicable,  ft  being  there  held  that 
a  taxpayer  of  a  town  had  no  rl:;ht  to  call  In* 
question  ^he  constitutionality  of  an  act  author- 
izing an  Issue  of  bonds,  when  In  his  petition 
he  entirely  failed  to  allege  any  damage  or  in- 
jury that  would  accrue  to  him  by  reason  of 
the  issuance  and  sale  of  such  bonds. 

We  will  not  further  prolong  this  discnsslon. 
Unless  the  conclusions  we  have  reached  are 
correct,  «aiy  taxpayer  of  the  state  ooold  set 
himself  up  as  the  censor  morum  of  the  gov- 
ernor and  other  public  officers  of  the  state,  and 
undertake  to  supervise  their  offidal  action  as 
to  matters  in  which  he  had  no  personal  inter- 
est whatsoever.  As  already  Intimated,  it  is  to 
be  presumed  that  the  state's  officers  will  take 
the  proper  care  of  her  interests  as  to  afCairs 
with  the  disposition  of  which  they  are  spe- 
cially intrusted.  If,  in  any  given  instance, 
through  inadvertence  or  an  omission  to  ob- 
serve legal  requirements,  an  unlawful  or  Im- 
I^roper  contract  has  been  made  in  b^balf  of  the 
state,  resulting  to  her  disadvantage.  It  can  be 
set  aside  at  her  instance  upon  proper  proceed- 
ings histituted  for  the  purpose  by  the  attorney 
general.     10  Am.  &  Bug.  Bnc.  Law,  p.  798. 

We  have  omitted  to  mention  some  minor 
points  for  the  reason  that  the  case  is  absolutely 
controlled  by  .the  prlnclplea  which  we  have  en- 
deavored to  discuss.  The  court  was  right  In 
refusing  the  mandamus,  but  erred  in  granting 
the  injunction.    Judgment  reversed. 
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CARROLL  V.  STATBL 


(Supreme  Court  of  Georgia.    April  18, 1890.) 

OantlNAL  Law— BVIDBNOS— D«0I<41ULTI02T8  ov  Dr* 
.  0BA8BO— IN8TRU0TION8— HOMIOVDB. 

1.  Though,  upon  the  trial  of  an  Indictment 
for  murder,  certain  declarations  made  by  the  de- 
ceased may  not  have  been  admissible  in  evi- 
dence, at  the  instance  of  the  state,  as  a  part  of 
the  res  cesttt  of  the  homielde,  yet  where  eocm^ 
eel  for  the  accused,  in  cross-examining  the  wit* 

•  ness  to  whom  the  declarations  were  made,  with 
a  view  to  discrediting  him,  questioned  him  as  to 
his  testimony  delivered  at  the  coroner^s  inqaest, 
concernlDK  what  the  deceased  had  said  to  him, 
thus  makmg  it  proper  and  fair  to  allow  the  wit- 
ness to  testll^  to  all  he  had  stated  on  tbat  occa- 
sion, and  in  this  manner  bringing  oat  the  dedft- 
rations  in  questiim,  there  was  no  ctror  In  allow- 
ing them  to  go  to  the  jury. 

2.  According  to  the  previous  adjudications  of 
this  court  hi  Irby  v.  State,  95  Qtu  468,  20  B.  B. 
218,  and  the  cases  there  dted,  the  presidinc 
judge  is  not  bound,  upon  the  trial  of  a  criminal 
case,  to  charge  the  jury  concerning  the  law  re- 
lating to  a  ^ven  question,  which,  though  perti- 
nent to  the  issues  involved.  Is  not  raised  by  th» 
evidence,  and  is  presented  only  by  the  state- 
ment of  the  accused,  unless  an  appropriately 
worded  request  in  writing  so  to  charge  Is  sub- 
mitted to  the  judge. 

8.  The  evidence  fully  warranted  the  veidicC 
and  there  was  no  error  in  denying  a  new  tziaL 

(Syllabus  by  the  Court.) 

Error  from  superior  conrt,  Fulton  county; 
John  S.  Candler,  Judge. 

John  Carroll  was  convicted  of  inntder,  anA 
brings  error.   Affirmed. 
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Glenn  &  Roontree*  for  plaintiff  In  error.  0, 
D.  Hill,  Sdl.  Gen.,  and  J.  M.  Terrell,  Atty. 
Gen.,  for  the  State. 

LUMPKIN,  J.  1.  John  CarroU  was  Indicted 
for  the  murder  of  hla  mlBtrees,  Maggie  Dona- 
hoo.  Jennings,  a  policeman  of  the  city  of  At- 
lanta, was  a  witness  for  the  state.  In  liis 
direct  examination  he  gave  no  testimony  at 
all  as  to  any  declarations  of  the  deceased. 
Upon  cross-examination  he  stated  that  she  had 
told  hhn  John  Carroll  shot  her,  and  that  he 
lived  at  No.  87  Garibaldi  street  He  then 
stated  seyeral  timea-^Tidently  in  answer  to 
pressing  questions— that  this  was  every  word 
she  said  to  him,  and  that  she  had  made  no 
other  statement  In  his  presence  or  hearing. 
He  was  then  questioned  as  to»irfs  examination 
before  the  coroner^s  Jmyt  and  again  repeated, 
in  sabstance  as  above»  the  declaratlona  which 
the  deceased  had  made  to  him;  and,  after  sHl! 
further  examination,  be  admitted  swearing  at 
the  inquest  the  following,  '*She  said  he  wanted 
to  stay  with  her,  and  she  refused,  and  that 
he  shot  her,"  and  then  added:  **I  swear  that 
now.  I  think  that  is  the  way.  She  said,  'He 
wanted  to  stay  with  me,  and  he  shot  me.'" 
The  evident  object  of  this  cross-examination 
was  to  discredit  the  witness  by  showing  a 
conflict  between  his  testimony  at  the  ^rial  then 
in  progress,  and  that  which  he  had  given  be- 
fbre  the  coroner.  •  The  motion  for  a  new  trial 
alleges  error  in  admitting,  over  objection  of 
counsel  for  the  accused,  the  following  testi- 
mony of  Jennings:  "I  saw  Maggie  Donahoo 
a  few  minutes  after  the  shooting.  She  appear- 
ed perfectly  conscious.  She  told  me  that  John 
Carroll,  who  lived  at  87  Garibaldi  street,  did 
the  shooting.  She  said  he  wanted  to  stay 
with  her,  and  she  refused,  and  that  he  shot 
her."  It  is  obvious  from  the  foregoing  re- 
cital that  the  testimony  thus  objected  to  wus 
not  offered  by  the  state  in  the  first  instance, 
but  was  brought  out  by  the  counsel  for  the  ac- 
cused on  cross-examination.  The  portion  of 
this  evidence  which  counsel  really  desired 
to  exclude  was  the  expression  contained  In 
the  last  sentence  of  the  above  quotation. 
While  it  is  usually  the  right  of  counsel  cross- 
examining  a  witness  to  object  to  irrelevant 
and  Improper  answers,  the  right  should  not  be 
so  extended  as  to  allow  counsel  to  draw  from 
a  witness  a  recital  of  statements  made  by  him 
on  a  previous  occasion,  and  then  object  to  a 
portion  of  these  statements,  when  it  Is  mani- 
festly Mt  to  the  witness  to  allow  a  full  dis'- 
closure  of  all  he  stated  on  that  occasion.  See 
Lowe  V.  State  (decided  at  the  last  term)  25 
S.  E.  676. 

2,  3.  Requests  to  charge,  In  order  to  be 
binding  upon  the  judge,  musi  oe  reduced  to 
writing.  Code,  S  3715.  We  have  in  the  pres- 
ent case  followed  the  previous  adjudications 
of  this  court,  in  holding  as  announced  In  the 
second  headnote. 

The  evidence  discloses  the  perpetration  of  a 
wanton  and  unprovoked  murder,  and  the  rec* 
ord  affords  no  good  reason  for  setting  the  ver- 
dict aside.    Judgment  affirmed. 


(99  Ga.  208) 
WILLIAMS  V.  STATE. 
(Supreme  Court  of  Georgia.     May  4,  189a) 
AaaAULT— SnmoiKNOT  or  Evidbncb. 
Where,  upon  the  trial  of  an  indictment  for 
an  assault,  there  was  no  evidence  either  of  an 
intention  or  an  attempt  up^  tiie  part  of  the  ac- 
cused to  commit  a  violent  injury  upon  the  per- 
son alleged  to  have  been  assaulted,  a  verdict  of 
giiU^  is  contrary  to  law. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
G.  A.  b.  Harris,  Judge. 

William  Williams  was  convicted  of  assault, 
and  brings  error.    Reversed. 

The  following  is  the  official  report: 

William  Williams  was  Indicted  for  an  as- 
sault upon  Mrs.  Mary  Arwood.  He  was 
found  guUty,  and,  his  motion  for  new  trial  be- 
ing overruled,  excepted.  The  motion  was 
upon  the  general  grounds  that  the  verdict 
was  contrary  to  law,  evidence,  etc.  Upon  the 
trial,  Mrs.  Arwood  testified;  *1  was  at  my 
father's  home  on  the  evening  of  November 
26,  1805,  in  the  back  room  with  Mrs.  Whit- 
field, when  some  one  at  the  back  door  called, 
'Miss  Mary.'  He  called  three  times.  I  got 
up,  and  went  out  to  the  back  porch.  I  saw 
Bill  WilUams  standing  in  the  back  yard,  near 
the  porch.  He  looked  dreadful.  He  showed 
the  Old  Scratch  in  his  face.  I  said  to  him, 
•Bm,  you  scared  me.'  He  said,  'Well,  Miss 
Mary,  if  I  scared  you,  I  will  leave.'  I  said, 
*No;  if  you  have  got  anything  to  say  to  me, 
say  it*  He  said,  ♦No;'  he  would  leave.  I 
told  him  to  say  what  he  had  to  say.  Then 
he  said,  if  he  were  to  say  what  he  had  to  say, 
the  white  people  and  black  people  would  be 
after  him  with  shotguns,  t  said.  If  you  say 
anything  you  ought  not  to  say  to  me,  I  would 
shoot  you  myself/  Then.  I  started  In  the 
house,  and  he  said,  *0,  Mary,  don't  gor  I 
said:  'You  call  me  Mary?  Get  out  of  this 
yard.'  Then  he  said:  1  will  go  out  as  I 
came  in;  I  will  walk  out'  There  are  about 
six  houses  occupied  by  families  within  100 
yards  of  where  I  live.  One  of  them  Is  about 
30  steps  trom  our  house.  One  is  just  across 
the  street  I  married  in  Birmingham.  Don't 
know  where  my  husband  is  now."  Mrs. 
Whitfield  testified,  corroborating  Mrs.  Ar^ 
wood  as  to  the  conversation  between  Mrs. 
Arwood  and  defendant,  except  that  accord- 
ing to  Mi*s.  Whitfield's  veraion,  when  defend* 
ant  said,  "O,  Mary,  come  back!"  Mrs.  Ar- 
wood said,  "You  call  me  Maryr'  Defend- 
ant replied,  "O,  excuse  me,  Miss  Mary;  I  did 
not  mean  to  say  it."  And  Mrs.  Arwood  then 
told  him  to  get  out  of  the  yard,  and  defend- 
ant said  he  would  get  out  when  he  pleased. 
Mrs.  Whitfield  testified,  also,  that  after  Mrs. 
Arwood  told  defendant,  if  he  said  anything 
to  her  he  ought  not  to  say,  she  would  shoot 
him  herself,  she  (Mrs.  Whitfield)  started  t^ 
look  for  a  gun  she  knew  was  kept  in  the 
house,  but  it  was  gone.  Mrs.  Hammo<^ 
mother  of  Mrs.  Arwood,  testified:  "That 
evening  I  left  home  a.  littie  while  before  the 
negro  went  to  our  house.    On  the  road  I 
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saw  defendant  come  meeting  me.  He  looked 
like  he  was  drunk.  When  he  got  to  me,  he 
said:  'Ml88  Hammock,  Miss  Mary  Is  yonr 
daughter.  Would  you  object  to  my  haying 
a  pilTftte  talk  with  your  daughter?  I  think 
more  of  her  than  I  do  of  anybody.'  I  walk- 
ed off  from  him,  afA  he  kept  repeating  this. 
I  walked  on,  and  the  last  thing  I  heard  him 
say  was,  'Say,  Miss  Hammock!'  Our  house, 
where  Mary  was,  was  between  where  Bill 
lived  with  his  wife  and  children.  I  knew 
Bill.  He  had  been  living  in  West  Rome  a 
long  time.  I  did  not  go  back  to  my  home 
then,  because  I  thought,  if  he  did  anything, 
it  would  be  some  time  when  he  met  her  alone 
away  from  home."  Defendant  made  the  fol- 
lowing statement:  **I  was  in  Rome  that 
evening.  A  man  met  me  at  Chamberlee's 
store.  He  said  he  was  Miss  Mary's  hus- 
band. He  said  he  knew  me.  I  did  not 
know  him.  He  told  me  to  tell  Miss  Mary 
he  was  coming  after  her  and  his  Imby.  He 
said  old  man  Hammock  and  his  wife  did  not 
like  him,  so  he  could  not  see  her  himself; 
and  this  was  the  message  I  wanted  to  deliver. 
I  went  out  that  evening,  and,  as  I  went  to 
Miss  Mary's  house,  I  stopped  at  the  front  en- 
trance to  the  yard,  and  called,  but  the  door 
was  shut,  and  she  could  not  hear  me;  so  I 
went  around  to  the  back  porch,  and  called, 
*Miss  Jfaiy!'  She  came  out,  and  said,  'Bill, 
jou  scared  me.'  I  said,  'If  you  are  afraid, 
Miss  Mary,  I  wiU  go.'  She  said,  'No;'  say 
what  you  have  got  to  say.'  Then  I  called  to 
her,  and  said,  'Mary.'  She  got  mad,  and 
said,  'Did  I  call  her  Mary?'  I  said.  'O,  ex- 
cuse me,  Miss  Mary.'  She  said  she  had  a 
gun,  and  would  kill  me.  She  told  me  to  get 
out  from  there.  I  told  her  I  would  go  as  I 
cam^— through  the  front  gate,--and  I  would 
walk  out  I  Just  went  to  deliver  the  mes- 
sage. I  carried  a  letter  to  another  lady  in 
West  Rome,  and  like  to  got  shot  for  it  I 
have  lived  in  West  Rome  a  long  time,  and 
never  had  anything  against  me  before." 

Seaborn  Wright  for  plaintiff  in  error.    W. 
J.  Nunnally,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


(99  G«.  206) 


MEANS  V.  STATE. 


(Supreme  Court  of  (Georgia.     May  4,  1896.) 

Fornication— Bvidbnob^Indtotiibnt. 

1.  Where  an  indictment  charged  that  Sam 
Means  had  sexual  intercoarse  with  Frances  Sla- 
ton,  that  said  Sam  Means  was  an  unmarried 
man.  "and  the  Slaton  an  unmarried  woman/*  the 
words  "the  Slaton"  obviously  refer  to  the  Fran- 
oes  Slaton  above  mentioned. 

2.  There  was  sufficient  evidence  to  warrant 
the  Jury  in  finding  that  the  sexual  intercourse 
took  place;  and  as  the  evidence  also  warranted 
the  oondnsion  that  on  the  9th  day  of  March, 
1866,  the  accused,  he  being  a  negro  man,  was 
livlnff  with  two  women  as  his  reputed  wives, 
and  nad  never  selected  either  and  made  her  his 
lawful  wife,  as  required  by  the  act  passed  on 
the  date  above  mentioned,  the  jury  were  au- 
thorised In  finding  that  he  was  an  unmarried 


man.     See  Comer  v.  Comer,  18  8.  B.  900,  91 
Ga.  814. 
(Syllabus  by  the  Court.) 

Error  from  superior  court*  Newton  county; 
George  F.  Gober,  Judge. 

Sam  Means  was  convicted  of  foraicatiOD,  and 
brings  error.    Aifirmed. 

E.  F.  Edwards,  tot  plaintiff  in  error.  W.  T. 
Elmsey,  SoL  Gen.,  and  Geo.  W.  Stevens,  for 
the  State. 

PER  CURIAM.    Judgment  affirmed.    ' 


(99  Gfu  280) 
CHEATHAM  v.  EHRLICH  et  aL 
(Supreme  Court  of  G^eorgia.     Aug.  8,  188d.) 
Rsvniw  ON  Appbal^Nbw  Trial. 
This  being  the  second  verdict  in  the  plain- 
tiffs'  favor  upon  conflicting  evidence,   and   no 
material  error  of  law.  if  any  at  all,  havihg  been 
committed,  this  court  will  not  reverse  the  judg- 
ment of  the  trial  court,  refusing  to  grant  a  sec- 
ond new  trisL 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Jeffenon  county; 
E.  H.  CSallaway,  Judge. 

Action  by  Max  and  Joseph  Ehrlich  against 
L.  A.  Cheatham.  Judgment  for  plaintiflOsL 
Defendant  brings  error.     Affirmed.   « 

The  following  is  the  official  report: 
Max  and  Joseph  Ehrlich,  composing  the  firm 
of  Ehrlich  Bros.,  brought  their  petition  against 
L.  A.  Cheatham,  alleging  as  follows:  In  April, 
1893,  they  were  in  the  mercantile  business 
at  Wadley.  On  July  14th,  following,  they  pur- 
chased of  (Cheatham  a  stock  of  merchandise 
and  store  fixtures,  giving  therefor  their  note 
for  $1,780,  secured  by  a  mortgage  on  said 
stock  of  goods,  of  the  value  of  $2,225,  also 
covering  the  stock  of  merchandise  owned  by 
them,  of  about  the  same  value,  aggregating 
about  $4,000.  To  better  secure  Cheatham, 
they  agreed  with  him  to  have  said  stock  of 
goods  insured  against  loss  in  case  of  fire,  and. 
Id  terms  of  said  agreement,  did  pay  to  him 
$112.50  to  pay  as  a  premium  for  said  insur- 
ance policy,  which  was  to  be  for  $3,000.  It 
was  further  agreed  between  them  and  him 
that  in  case  of  fire  the  unpaid  part  of  the 
mortgage  should  be  paid  by  them,  the  re- 
mainder of  the  policy  to  Inure  to  their  bene- 
fit. At  that  time  they  knew  nothing  of  In- 
surance, not  even  the  mode  of  obtaining  a 
polioy;  and  having  great  confidence  In  me  In- 
tegrity, honesty,  and  business  sagacity  of 
Cheatham,  they  paid  him  the  $112.50,  to  be 
applied  to  securing  him  and  them  against  loss 
in  case  of  fire.  He  did  obtain  from  the  Home 
Insurance  Company,  of  this  state,  a  policy  of 
fire  insurance  on  said  stock  of  goods  and  store 
fixtures,  for  $3,000;  representing  to  said  com- 
pany that  said  stock  of  goods  was  the  prop- 
erty of  him  (Cheatham),  which  was  absolute- 
ly untrue,  and  known  by  him  to  be  untrue. 
They  were  assured  by  him  that  he  would  pro> 
tect  them  against  loss,  and  that  he  was  re- 
sponsible to  them  for  the  bahince  of  the  pol- 
icy after  his  mortgage  was  paid,  whereas  they. 
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baying  great  confidence  in  hlm»  gave  them-, 
selves  no  more  ooncern  about  the  matter.  Be- 
tween the  date  of  the  mortgage  and  Decem- 
ber, 1803,  they  paid  thereon  over  |1,000,  tak- 
ing his  receipts  therefor,  and  proceeded,  in 
the  best  of  faith,  to  perform  theh:  obligations. 
On  the  morning  of  December  9,  lb;^3,  the 
stock  of  goods  was  totally  destroyed  by  fire, 
and  in  a  few  days  thereafter  they  were  ap- 
proached by  Cheatham,  and  told  that  if  they 
would  give  him  $1,500  he  would  collect  the 
bcdance  of  the  policy  for  them;  stating  to 
them  that  he  would  be  compelled  to  employ 
counsel,  and  that  he  had  been  a  very  heavy 
loser.  Whereupon  they  offered  to  allow  him 
f  1,000,  with  the  balance  due  him  on  the  mort- 
gage, and  insisted  on  securing  a  lawyer  at 
once  to  advise  them,  whereupon  they  were 
persuaded  not  to  see  a  lawyer,  as  he  would 
protect  them,  which  advice  they  disregarded 
after  the  unscrupulous  proposition  made  them, 
when  they  were  advised  that  said  policy  was 
worthless,  under  the  false  statements  made 
to  secure  it  by  Cheatham.  He  compromised 
the  policy  for  a  sum  unknown  to  them,  and 
refuses  to  answer  to  them  for  the  difference 
due  on  the  policy  after  the  mortgage  has  oeen 
satisfied. 

Defendant  demurred  on  the  grounds  that  the 
petition  set  forth  no  cause  of  action,  that  it 
did  not  distinctly  and  plainly  set  forth  the 
plaintiffs  case,  and  that  it  Joined  actions  aris- 
ing on  an  alleged  contract  and  on  a  tort  The 
demurrer  was  overruled,  and  defendant  ex- 
cepted. He  answered,  denying  all  charges  of 
wrongdoing  or  misrepresentation  on  his  part, 
or  that  the  stock  of  goods  ever  amounted  to 
^,000,  or  that  the  policy  was  for  the  mutual 
benefit  of  plaintiffs  and  defendant,  and  set- 
ting up  that  subsequent  to  the  execution  of 
the  mortgage,  and  independent  of  it,  the 
plaintiffs  agreed  to  insure  the  goods  for  uie 
purpose  of  securing  him  against  fire,  they  to 
pay  the  premium,  but  the  policy  to  be  in  his 
name,  and  solely  for  his  benefit,  plaintiffs  be- 
ing present  with  the  insurance  agent,  and 
fully  understanding  the  whole  matter,  they 
having  no  property  other  than  the  goods  on 
which  he  could  rely;  that  the  goods  were  hi- 
sured  for  $3,000,  but  solely  to  secure  him 
against  loss,  and  he  was  to  have  all  his  in- 
debtedness paid  out  of  the  policy  in  case  of 
fire,  and,  if  any  more  was  collected  thereon 
than  sufficient  to  pay  said  indebtedness,  then 
the  balance  was  to  be  turned  over  to  plain- 
tiffs; that  he  did  not  compromise  with  the 
insurance  company,,  but  collected  all  he  could 
get  from  it,  $655,  when  plaintiffs  were  stiU 
due  him  |S28,  and  were  In  default  in  their 
payments,  but  he  gave  them  up  their  mort- 
gage and  note,  although  unpaid  by  over  $207, 
etc 

Plaintiffs  obtained  a  verdict  for  $1,872,  this 
being  the  second  verdict  in  their  favor.  De- 
fendant's motion  for  a  new  trial  was  overruled, 
and  ht  excepted. 

The  mortgage  given  by  plalntifllB  to  d^end- 
ant  was  dated  July  19,  1893.    It  covered  the 


stock  of  goods  in  the  storehouse  at  Wadley 
occupied  by  plaintiffs,  and  was  made  to  se- 
cure a  note  of  even  date  for  $1,780,  given  for 
the  purchase  money  of  the  stock  of  goods, 
whldi  was  to  be  paid  in  weekly  installments 
of  $100.  This  mortgage  contained  the  clause: 
"And  the  said  Ehrlich  Bros,  further  agree 
that  the  said  L.  A  Cheatham  shall  retain  all 
insurance  policies  upon  said  stock  of  goods, 
with  the  full  power,  in  case  of  loss  by  fire, 
to  collect  said  insurance  policies,  and  apply  the 
same  to  the  payment  of  the  amount  due  upon 
said  note  and  this  mortgage,  turning  over  the 
excess  to  the  said  Ehrlich  Bros.'*  The  insur- 
ance policy  was  dated  August  17,  1893.  In 
consideration  of  $112.50,  and  of  the  conditions 
and  agreements  therein  contained,  it  insures 
li.  A  Cheatham,  to  the  amount  of  $2,800,  on 
the  stock  of  merchandise  in  the  store  at  Wad- 
ley,  and  $200  on  store  furniture,  fixtures,  and 
safe,  against  loss  by  fire,  not  exceeding  the 
sum  insured,  nor  the  interest  of  the  assured 
in  the  property;  the  amount  of  loss  to  be  es- 
timated according  to  the  actual  cash  value 
of  the  property  at  the  time  of  the  fire,  and 
the  company  not  to  be  liable  for  more  than 
three-fourths  of  the  actual  cash  value  of  the 
property  insured.  The  policy  contains  this 
clause:  "Or  if  there  be  a  mortgage,  bill  of 
sale,  or  other  lien  upon  the  property  hereby 
insured,  or  any  part  of  it,  either  prior  or  sub- 
sequent to  the  issuance  of  this  policy,  with- 
out the  fact  being  indorsed  herecm,  then  and, 
in  every  such  case  this  policy  shall  be  void; 
or  if  the  assured  is  not  sole,  absolute,  and 
unconditional  owner  of  the  property  insured, 
and  this  fact  is  not  expressed  in  the  written 
portion  of  the  policy,  then  the  policy  is  void." 
The  application  for  this  policy  was  in  evidence,, 
signed  by  "L.  A  Cheatham,  Applicant''  It 
states:  "I  hereby  make  application  to  you 
to  insure  me  against  loss  or  damage  by  fire 
for  the  term  of  12  months  from  the  17th  day 
of  August,  1893,  on  my  stock  of  merchandise, 
the  true  present  value  of  w^ch,  as  closely  as 
I  can  estimate  it,  is  $4,000.00.  The  sum  which 
you  are  requested  to  insure  is  $3,000.00."  It 
further  states,  in  answer  to  questions  therein, 
that  the  date  of  the  last  inventory  was  May, 
1893,  and  the  amount  of  it  $4,000;  that  it  was 
taken  by  detail;  that  no  per  cent  on  invoice 
cost  was  added  to  the  stock  for  t>rofit;  that 
the  applicant  agrees  to  keep  the  last  two  in- 
ventories in  a  fireproof  safe;  that  he  is  inter- 
ested in  no  other  store;  and  that  his  average 
gross  profits  are  20  per  cent  Cheatham  tes- 
tified that  the  following,  which  was  printed 
in  the  application,  was  not  read  to  the  par- 
ties: "I  am  the  sole  and  undisputed  owner, 
absolutely  and  in  fee  simple,  of  the  whole  of 
said  property.  The  said  property  is  free  from 
incumbrance  of  any  kind  whatever.  I  have, 
within  the  last  twelve  months,  taken  a  com- 
plete inventory  of  my  stock  of  merchandise  in 
thorough  and  correct  detalL  I  also  keep  a 
good,  secure,  iron  safe,  in  which,  locked,  are 
deposited  for  safe-keeping  my  books  and  in- 
ventories at  all  times  w£ien  my  store  is  not 
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open  ^or  business.  I  warrant  the  truth  of 
each  and  erery  of  the  foregoing  representa- 
tlons,  and  agree  that  they  shall  co^stitute  the 
basis  of  the  Insurance  hereby  applied  for.  To 
your  questions  following  I  answer  as  follows: 
I  warrant  the  truth  of  each  answer.  *  •  • 
I  reaf&rm  and  warrant  that  the  foregoing  rep- 
resentations and  answers  are,  all  and  singular, 
true,  and  I  agree  that  they  shall  constitute  the 
basis  of  Insurance  hereby,  applied  for." 

The  testimony  on  the  respective  conten- 
tions outlined  in  the  statement  of  the  plead- 
ings was  voluminous  and  conflicting.  The 
motion  for  new  trial  alleges  that  the  verdict 
is  contrary  to  law  and  evidence,  and  that  the 
court  erred  in  admitting  in  evidence  four  ac- 
counts in  favor  of  Edclstein  &  Co.  against 
Bhrlich  Bros.,  dated  September  20,  October 
9,  and  November  22  and  29,  1893.  The  head- 
ings of  them  were  In  English,  and  the 
amounts  were  in  Arabic  numerals,  but  the 
items  were  written  In  Hebrew  characters. 
Defendant  objected  that  they  were  unintel- 
ligible without  being  translated.  The  court 
ruled  that  they  were  inadmissible  without 
translation.  Plaintiffs*  counsel  then  stated 
that  they  would  have  them  translated,  and 
the  court  said  that  if  they  would  have  them 
translated  they  could  go  in.  They  were  not 
afterwards  translated,  but  went  to  the  Jury, 
and  were  commented  on  by  counsel  for  both 
Bides.  Other  accounts  in  English  were  offer- 
ed with  them,  and  objected  to  by  defendant, 
whose  counsel  afterwards  stated  that  they 
"Withdrew  objection  to  these  accounts  (refer- 
ring to  the  English  accounts).  In  overruling 
the  motion  for  a  new  trial  the  Judge  says: 
"In  the  light  of  the  court's  previous  ruling, 
counsel  for  defendant  could  easily  have  ex- 
cluded them  from  the  consideration  of  the 
Jury,  and  from  the  argument  The  failure  of 
counsel  for  the  defendant  to  insist  upon  ei- 
ther their  interpretation,  or  their  ezduslon 
from  evidence,  when  taken  in  connection 
with  the  mlsunderstainding  occasioned  by 
their  language  used  in  withdrawing  the  ob- 
jections to  the  other  accounts,  to  my  mind 
destroys  the  force  of  this  ground  of  the  mo- 
tion." It  seems  that  the  accounts  were  in- 
troduced upon  the  issue  raised  in  the  evi- 
dence as  to  the  amount  and  value  of  the  stock 
of  goods  at  the  time  of  the  fire.  Defendant, 
in  his  testimony,  contended  that  the  stock 
was  greatly  reduced  by  plaintiffs  during  the 
period  from  July  to  December,  1893,  they 
having  sold  or  otherwise  disposed  of  the  bet- 
ter part  of  it;  that  what  remained  wasN  not 
worth  over  $600  or  $700,  etc  He  introduced 
several  witnesses  who  gave  their  estimates 
as  to  the  worth  ot  the  stock.  Besides  their 
own  testimony,  plaintiffs  introduced  10  bills 
(apart  from  the  4  written  in  Hebrew)  made 
out  against  them  in  favor  of  various  persons, 
ranging  in  date  from  July  28  to  October  23, 
1893,  and  in  amount  from  |3  or  $4  to  $39, 
except  one  which  was  for  $164.65,  dated  Au- 
gust 4,  1893.  There  were  also  12  bills  made 
out  against  L.  A.  Cheatham,  bearing  various 


dates  from  July  19  to  October  13,  1893,  and 
ranging  in  amount  from  $6.15  to  $47.85.  As 
to  these,  it  appears  from  Cheatham's  testimo- 
ny that /he  made  the  purchases  in  his  name 
for  the  plaintiffs,  and  held  the  bills  until  they 
paid  the  same,  they  having  no  credit  The 
amounts  of  the  bills  written  In  Hebrew  were 
$398.74,  $355.87,  $14.16,  and  $423.68. 

The  court  charged  the  Jury  "that  where  a 
party  Is  charged  and  Intrusted  by  another 
with  the  accomplishment  of  some  businesa 
transaction  ^for  the  benefit  of  the  party  In- 
trusting him,  accepts  the  trust  and  under- 
takes to  carry  out  such  transaction,  and  in 
the  execution  thereof  makes  willful  misrep- 
resentation or  false  statement  as  to  some  ma^ 
terial  matter  connected  with  such  transac- 
tion, unknown  to  the  party  intrusting  him, 
and  loss  and  damage  are  thereby  sustained  by 
the  party  intrusting  him,-  the  party  making 
such  false  or  untrue  statement  Is  liable  to  the 
other  for  the  amount  of  his  loss  or  damage 
occasioned  by  such  false  statement^'  This 
(barge  is  assigned  as  error,  because  it  Is  not 
law,  because  there  is  no  evidence  on  which 
to  base  it  and  because  it  rests  upon  an  as- 
sumed state  of  facts.  The  court  charged: 
"If  yon  find  in  this  case,  and  the  evidence 
satisfies  you,  that  Ehrllch  Bros,  and  Cheat- 
ham agreed  together  that  a  policy  of  insur- 
ance should  be  taken  out  on  a  certain  stock 
of  goods  owned  by  Ehrllch  Bros.,  a  portion  of 
which  had  been  purchased  from  Cheatham, 
which  should  be  insured  for  $3,000,  for  the 
purpose  of  securing  Cheatham  for  the  pur- 
chase money  due  him  on  a  mortgage  for  1«- 
7S0-odd  dollars,  and  for  the  protection  of  Bhr- 
lich Bros,  for  the  excess  over  said  Indebted- 
ness, and  Ehrllch  Bros,  paid  the  money  to 
Cheatham  to  pay  the  premium,  and  the  un- 
derstanding wsA  that  Cheatham  was  to  take 
out  the  policy  in  his  name,  and,  should  loss 
occur,  Cheatham  was  to  collect  the  policy, 
reserve  enough  to  pay  the  balance  due 'him 
on  the  mortgage,  and  pay  the  balance  over 
to  Ehrllch  Bros.,  and,  in  pursuance  of  this 
agreement  Cheatham  took  out  a  policy  of 
fire  insurance  on  said  stock  of  goods  in  his 
own  name,  but  in  making  application  to  the 
insurance  company  for  such  insurance, 
Cheatham,  without  the  knowledge  or  consent 
of  Ehrllch  Bros.,  willfully  made  a  misrepre- 
sentation or  false  statement  as  to  his  interest 
or  titie  in  the  property,  and  the  insurance 
company,  ignorant  of  the  truth,  acted  -upon 
such  misstatement  and  the  policy  for  such 
reason  became  void  and  worthless,  end  Ehr- 
llch Bros,  sustained  loss  thereby,  without  neg- 
ligence on  their  part  they  would  be  entitied 
to  recover  from  Cheatham  the  amount  of 
such  loss.'^  Assigned  as  error  for  the  rea- 
sons given  in  the  assignment  last  above  stat- 
ed, and  because  it  tended  to  confuse  and 
mislead  the  Jury.  The  court  charged:  "Or 
if  you  should  find  that  no  false  statement 
'  was  made  by  Cheatham  as  to  his  interest  In 
the  property  to  the  agent  of  the  company,  or« 
If  made,  that  the  agent  of  the  company  at 
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the  time  was  Informed  and  knew  what  the 
trath  was  as  to  ownership,  and  the  policy 
was  a  valid  policy,  and  a  loss  occurred  by  de- 
struction of  the  property  insured  by  fire,  and 
after  the  loss  Cheatham,  without  the  consent 
of  Ehrlicb  Bros.,  settled  and  surrendered 
said  policy  to  the  company  for  an  amount 
less  l^an  his  debt,  and  also  less  than  three- 
fourths  of  the  cash  value  of  the  property 
destroyed  by  fire,  and  there  was  no  gross  neg- 
ligence on  the  part  of  Ehrllch  Bros,  at  the 
time  of  the  fire  in  protecting  the  property, 
they  would  be  entitled  to  recover  from  Cheat- 
ham the  difference  between  Cheatham's  debt 
and  three-fourths  of  the  cash  value  of  the 
goods  destroyed.**  Error,  because  It  is  not  a 
correct  statement  of  the  law,  because  without 
evidence  to  support  it,  and  because  it  lays 
down  the  wrong  measure  of  damages.  The 
conrt  charged!  "Ehrlich  Bros.  were,  bound 
at  the  time  of  the  fire  to  exercise  ordinary  dil* 
igence  in  protecting  the  goods  from  fire. 
Gross  negligence  on  the  part  of  BhrUch  Bros, 
in  protecting  the  property  ftom  destruction  at 
the  time  of  the  fire  would  defeat  their  rights 
to  recover.**  Error,  because,  under  the  terms 
of  the  policy,  the  insurance  company  was  not 
liable  for  loss  or  damage  caused  by  plaintiffs* 
neglect  to  use  all  practical  means  to  save  and 
preserve  the  property  from  damages  at  and 
after  the  fire,  and  Movant  would  likewise 
not  be  responsible  for  any  loss  or  damage 
caused  by  such  neglect  The  policy  imposed 
greater  care  than  ordinary  diligence.  (It 
does  not  appear  from  the  evidence  that  the 
terms  of  the  policy  were  as  hero  stated,  or 
what  degree  of  care  it  imposed.)  Error  is 
further  assigned  because  the  court  wholly 
failed  and  omitted  to  charge  the  jury  on  the 
authority  and  power  of  Cheatham  to  com- 
promise  with  the  insurance  company  for  a 
less  amoimt  than  the  full  value  of  the  policy, 
or  for  an  amount  less  than  three-fourths  of 
the  actual  cash  value  of  the  goods  destroyed, 
when  the  amount  due  on  the  policy  was  dis- 
puted by  the  company. 

Cain  ft  Polhlll  and  Hines  ft  Hale,  for  plain- 
tiff in  error.  Wootten  ft  Wootten  and  H.  D. 
D.  Twiggs,  for  defendants  in  error. 

FEB  CURIABl.  Judgment  affirmed. 


(99  GfiL  281) 

RIMB8  ▼.  WILLIAMS. 
(Supreme  Court  of  Q^rgia.     Aug.  8,  1896.) 

JVSTICSS  OV  THH  PEAOS— j01tI8X>TOTIOirAL  AMOUNT 

—Validity  of  Judombmt. 
1.  Where  a  promissory  note  for  the  principal 
turn  of  $1(X)^  containing  also  a  stipulation  to  pay 
10  per  cent  as  attorney's  fees,  was  sued  on  m  a 
Justloe^s  court,  the  summons  requiring  the  de- 
tendant  "to  be  and  appear  at  the  next  justice's 
eonrt,  *  •  •  to  answer  the  complaint  of 
fthe  plafntiin  in  an  action  upon  a  note,  a  copy 
ef  winch  mM  note  Is  attached  to  this  summons,'' 
and  a  copy  of  the  note  being  attached,  as  stated. 
It  was  an  action  for  attorney's  fees  as  w^l  as  for 
^  prindpa!  sum  named  In  the  note,  and  there- 


fore beyond  the  Jurisdiction  of  that  court.    Al- 
mand  ▼.  Almand.  96  Oa.  204,  22  S.  B.  213. 

(a)  The  original  record  in  the  case  of  Bell  v. 
Rich,  73  Ga.  240,  discloses  that  the  summons 
in  the  actioii  there  dealt  with  was  in  the  form 
above  indicated. 

2.  A  Judgment  fendered  in  such  a  case  in  the 
plaintiflrs  favor,  though  not  iodudlng  attorney's 
fees,  was  void  for  want  of  jurisdiction;  the 
qnestion  as  to  jurisdiction  "being  dependent  up- 
on the  amonst  of  principal  claimed  in  the  oorig* 
inal  suit,  and  not  upon  the  sum  for  which  plain- 
tlS  finally  obtained  a  judgment*'  Ashworth  v. 
Harper,  96  Ga.  600,  &  8.  E.  670. 

3.  xhe  propositions  above  annoonosd  are  not 
varied  because  the  oote*in  question  was  executed 
after  the  passage  of  the  act  of  July  22,  1891 
(Acts  ISOO-©!,  vol.  1,  p.  221).  fa  relation  to  at- 
torney's fees.  Even  under  that  act,  such  fees 
may  be  recovered  if  **b.  plea,  or  pleas  be  filed  by 
the  defendant*  and  not  sustafaed";  but,  wheth- 
er a  plea  be  filed  or  not,  the  fees  are  sued  for 
in  an  action  of  the  kind  above  indicated,  and  it 
is  the  amount  claimed  in  the  action  which  fixes 
its  status  as  to  jurisdiction. 

4.  Inasmuch  as  the  judgment  to  which  the 
land  involved  in  the  present  case  was  sought  to 
be  subjected  was  void  for  want  of  jurisdiction,' 
no  title  passed  by  a  sheriff's  sale  thereuaderj 
and  it  was  error  to  direct  a  verdict  in  favor  of 
the  plaintiff,  the  validity  of  whose  title  depend- 
ed upon  sucn  sale.  ' 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bulloch  county; 
B,  Lu  Gamble,  Judge. 

Action  by  J.  G.  Williams  against  A.  M. 
Rimes.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

H.  B.  Strange  and  Hinet  4b  Hale,  for  plain- 
tllC  in  error.  R.  Lee  Moore  and  Brannen  4b 
Hoore^  for  defendant  in  error, 

PER  CURIAM.    Judgment  reversed. 


(99  Oe.  285) 
REAB  V.  HULIi  et  aL 
(Supreme  Court  of  Georgia.     Aug.  8,  1896.) 

GAKKIShMBKT— ANBWBK— MONBT  JuDOMBNT. 

An  answer  to  a  garnishment  Issued  upon  a 
pending  suit  whidbL  in  efCect  stated  that  tlie 
garnishees  had  in  their  hands  a  specified  num- 
ber of  bales  of  cotton,  to  the  proceeds  of  which, 
when  sold,  the  defendant  would  be  entitled,  less 
a  stated  amount  which  had  been  advanced  to 
him  thereon  by  the  garnisheeik  did  not  author- 
ise the  entering  of  a  money  indgment  against 
the  latter  in  the  plafatifTs  favor.  Section  3806 
of  the  Code,  relating  to  garnishments  issued  up- 
on attadiments,  is,  'by  secticm  3536»  made  ap- 
plicable to  garnishments  in  cases  like  the  pres- 
ent. 
(Syllabus  by  the  Ciourt) 

Error  from  city  court  of  Richmond;  W. 
F.  Eve,  Judgeii 

Action  by  L.  A.  Reab  against  John  D.  Ck>x- 
welL  Hull  &  Tobin  were  garniahees.  Judg- 
ment against  the  garnishees  set  aside,  and 
plaintiff  brixigs  errw.    Affirmed. 

The  following  is  the  official  reports 
To  the  February  term,  1803,  of  the  county 
court  of  Wilkes  county,  Reab  brought  his  ac- 
tion against  Gozwell,  of  Wflkes  county,  and, 
pending  the  action,  s«ed  out  garnishment 
thereon  in  Richmond  county,  returnable  to 
the  February  teitn,  li88»  ef  tbe^lfty  csiort  of 
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Richmond  county,  and  had  sumtnons  of  gar- 
nishment duly  served  upon  Hull  &  Tobln,  a 
co-partnership,  composed  of  Asbury  Hull 
and  P.  B.  Tobln,  both  of  Richmond  county. 
On  February  6,  1893,  at  the  February  term, 
1893,  of  the  city  court,  HuU  &  Tobln  an- 
swered the  summons:  "That  John  D.  Cox- 
well,  the  defendant  In  the  within-stated  case, 
will  have  coming  to  him  the  net  proceeds  of 
fourteen  bales  of  cotton  when  sold,  less  cash 
drawn  against  same,  $408.97,  and  Interest  on 
said  adyances."  On  February  20,  1893,  at 
the  February  term  of  'Wilkes  county  court, 
Reab  had  judgment  against  Coxwell  for 
$141.25,  principal,  with  interest  and  costs. 
At  the  February  term,  1893,  of  the  city  court 
of  Richmond  county,  on  March  3,  1893,  Reab 
b^.d  Judgment  against  Hull  &  Tobln  on 
their  said  answer  as  garnishees  for  $141J25, 
with  interest  and  costs.  At  the  same  term, 
on  March  17,  1893,  Hull  &  Tobln  moved  to 
arrest,  vacate,  and  set  aside  said  Judgment, 
on  the  following  grounds:  "(1)  That  said 
Judgment  is  void.  (2)  That  the  city  court  of 
Richmond  county  has  no  Jurisdiction  against 
them  in  the  suit  commenced  in  the  couaty 
court  of  Wilkes  county,  but  that  the  supe- 
rior court  of  Richmond  county  alone  has  Ju^ 
rlsdiotion  to  hear  and  adjudge  concerning 
summons  of  garnishment  issued  in  a  cause 
pending  in  a  county  court  (3)  That  there 
were  no  pleadings  or  proper  papers  before 
the  court  to  authorize  a  Judgment  to  be 
rendered  against  them  upon  said  summons 
of  garnishment  (4)  That  the  answer  filed 
by  these  movants  did  not  admit  that  there 
was  anything  on  hand  belonging  to  the  de- 
fendant John  D.  Coxweli^  but  stated  that  he 
had  cotton,  subject  to  a  charge  at  that  date 
amounting  to  $408.97,"— which  motion  was 
verified  by  said  P.  Brooks  Tobin,  as  follows, 
to  wit:  "That  the  answer  of  the  summons  of 
garnishment  in  the  foregoing  case  was  pre- 
pared by  deponent  without  taking  legal  ad- 
vice; that  he  had  no  notice  or  knowledge 
that  there  was  any  question  as  to  the  Juris- 
diction of  the  city  court;  that  he  paid  no  fur- 
ther attention  to  the  matter  after  making  the 
answer  until  notified  that  the  property  in 
his  hands  was  claimed  by  a  third  party; 
that,  when  he  learned  of  said  claim,  he  also 
learned  that  Judgment  had  been  entered  up 
against  Hull  &  Tobin,  as  garnishees."  On 
March  23,  1893,  Hull  &  Tobln  filed  an 
amendatory  answer  to  the  summons  of  gar- 
nishment, in  which,  after  reserving  all  bene- 
fit of  exception  to  the  Jurisdiction  of  the  said 
city  court,  they  stated:  At  the  date  of  the 
service  of  the  summons,  they  bad  in  their 
possession  14  bales  of  cotton,  which  they  be- 
lieved to  be  the  property  of  John  D.  Gox:- 
well,  and  which  they  so  treated,  and  which 
was  80  entered  on  their  books.  Against  this 
cotton  they  had  advanced  $408,  and,  as 
cotton  iactora,  they  claimed  a  lien  upon  the 
cotton  for  such  advances,  and  for  commis- 
sions, storage,  and  other  charges  that  might 
attach  against  tlie  cotton,  together  with  the 


interest  on  the  advances.  After  they  an- 
swered the  summons  of  garnishment,  they 
learned  that  the  property  In  their  hands  was 
claimed  by  Harriet  L  Ck)xwell  as  h»  prop- 
erty, and  she  gave  them  notice  thereof.  At 
the  same  ti^e  they  learned  that  a  pre- 
tended Judgment  had  been  entered  up  upon 
their  answer,  and  thereafter  filed  a  motion 
to  set  aside  said  Judgment  After  making 
their  answer,  and  before  learning  of  said 
claim  to  wit  on  February  — >  1893,  they 
sold  the  cotton  \^  due  course  of  sale,  and 
the  net  proceeds  left  in  their  hands  were. 
$149.81,  which  are  claimed  by  said  Harriet 
Cox  well  as  her  property,  and  not  subject  to 
the  summons  of  garnishment  As  to  the 
real  title  to  said  cotton  and  proceeds,  re- 
spondents have  no  notice  or  knowledge,  ex- 
cept as  above  stated,  and  pray  that,  before 
any  Judgment  is  entered,  the  title  to  the 
cotton  and  proceeds  may  be  inquired  Into, 
and  respondents  properly  protected.  On  the 
day  when  the  summons  of  garnishment  was 
served,  respondents  were  served  with  a  like 
summons  Issuing  out  of  the  county  court  of 
Wilkes  county  in  the  case  of  Phinizy  &  Co. 
V.  John  Coxwell,  said  summons  being  like- 
wise returnable  to  the  city  court  of  Rich- 
mond county,  as  to  which  also  respondents 
pray  the  protection  of  ,the  court  Except  as 
above  stated,  respondents,  at  the  time  of  the 
service  of  the  summons,  were,  not  Indebted 
to  defendant,  have  not  since  become  in- 
debted, and  are  not  now  Indebted.  At  the 
time  of  the  service  of  the  summons  they  had 
no  money,  property,  etc..  In  their  possession 
belonging  to  defendant,  have  had  none  since, 
and  have  none  now.  After  this  an^endatory 
answer  was  made,  Reab  wrote  off  the  Judg- 
ment of  March  3.  1893,  from  $16123  to 
$149.81,  and  moved  to  dismiss  the  amenda- 
tory answer.  The  court  overruled  said  mo- 
tion to  dismiss,  and  overruled  the  first  sec- 
ond, and  third  grounds  of  the  motion  of 
Hull  &  Tobln  to  set  aside  the  Judgment,  but 
granted  said  motion  on  the  fourth  ground 
thereof,  and  set  aside  the  Judgment  accord- 
ingly. To  the  Judgment  overruling  the  mo- 
tion to  dismiss,  and  to  the  Judgment  grant- 
ing the  motion  to  set  aside,  Reab  excepted. 

Salem  Dutcher,  for  plaintiff  in  errw.     J. 
R.  Lamar,  for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 


(9^  Ckk.  286) 

NATIONAL  BANK  OF  AUGUSTA  et  aL  v. 

AUGUSTA  COTTON  COBiPRESS  CO. 

(Supreme  Court  of  Georgia.     Aug.  8,  1896.) 

INTRRPLBADER— SaPFICIBNCT   OF  PBTITION. 

1.  There  is  nothing  in  the  record  of  the  pres- 
ent case  which  brings  into  consideration  the 
ouestion  whether  or  not  section  1698  of  the 
Code  was  repealed  or  in  axiy  respect  modified  by 
the  act  Of  October  8,  1887,  amendhig  section 
2138. 

2.  An  equitable  petition  (or  an  interpleadet 
does  not  lie  unless  it  appears  from  the  aUegsp 
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tions  thereof  that  the  oonflietfag  dalme  at  the 
def endante  are  of  ench  character  es  to  reodw  It 

doubtful  or  dangerous  for  the  plaintiif  to  act; 
and,  in  order  to  do  thie,  it  is  necessanr  that  such 
claims  be  set  forth,  so  as  to  inform  the  court  of 
their  nature,  character,  and  foundation,  at  least 
to  the  extent  of  enabling  it  to  determine  wheth- 
er or  not  an  interpleader  is  essential  to  the  plain- 
tiff's piptection.  Code,J  8235;  11  Am.  &  Bng. 
Bnc.  Law.  502;  SU»t,  Bq.  PL  QOth  Bd.)  ft  292; 
Mitf .  &  T.  B^.  PL  &  Prac.  235,  236. 

3.  The  i>etition  in  the  present  case  did  not 
come  up  to  the  requirements  above  stated,  and, 
accordingly,  the  court  erred  in  OTerrullng  the 
defendants'  demuners  to  the  same. 

(SyUabus  by  the  Court) 

Brror  from  superior  court,  Richmond  cotm- 
ty;  B.  H.  Oallaway,  Judge. 

Action  by  the  Augusta  Cotton  Compress 
Company  against  the  National  Bank  of  An- 
gwts,  and  others.  Judgment  for  plaintifr. 
Defendants  bring  error.    Reversed. 

The  following  is  the  official  report: 
The  Augusta  Cotton  &  Compress  C6mpaiiy, 
by  its  petition  against  Alexander  &  Alexan- 
der, Nixon  &  Danforth,  Hull  &  Tobln,  the 
South  Carolina  &  Georgia  Railway  Company, 
the  NaUonal  Bank  of  Augusta,  J.  &  W.  Selig- 
nutn  &  Co.,  and  Edward  H.  Butt  ft  Co.,  al- 
leged: The  plaintiff  is  a  corporation  duly 
chartered  under  the  law  of  Georgia,  with  its 
principal  office  in  Augusta.  On  or  before  No- 
vember 4,  1895,  Bdward  H.  Butt,  doing  busi- 
ness as  Bdward  H.  Butt  -&  Co.,  delivered  to 
it,  in  the  usual  order  of  business,  54  bales  of 
cotton,  having  certain  marks  and  weights, 
and  it  issued  its  usual  receipts  in  the  follow- 
ing printed  form: 

•^^rlgfnaL 

"No.  B.  Augusta,  Ga. ^  189-« 

''Received  in  good  order  from       ■      bales 
cotton.   1^  be  c(Hnpresaed  and  delivered  to 
tills  receipt  only.   Fire  .and  other  miavoid- 
able  aeddents  excepted. 
''Marks.  — .  number  of  bales.*'- 

And  said  54  bales  were  in  plaintiff's  posses- 
sion on  November  4,  1805,  and  still  are.  On 
or  before  that  date,  plaintUTs  compress  re- 
ceipts for  14  of  said  54  bales  were  by  said.Butt 
d^vered  to  the  South  Carolina  4b  Georgia 
Railroad  Company,  which  issued  its  bill  of 
lading  in  the  ushal  course  of  business  for  the 
same,  which  bill  of  lading,  in  the  usual  course 
of  business,  came  into  possession  of  J.  &  W. 
SeligmaB  A  Co.,  who  had  advanced  money 
thereon  to  said  Butt  The  same  thing  is  true 
as  to  plaintiff's  compress  receipt  for  40  of 
said  54  bales.    On   or  about  November  4, 

1805,  Butt  failed  In  business,  and  on  that  date 
Alexander  A  Alexander  filed  suit  in  trover 
against    petitioner   to   the   February    term, 

1806,  of  the  dty  court  of  said  county,  claiming 
title  to  10  of  said  54  bales  delivered  to  plain- 
tiff by  said  Butt  On  the  same  day,  Nixon  A 
Danforth  filed  a  similar  suit,  to  the  same 
term  of  the  same  court,  against  plaintiff, 
claiming  title  to  20  of  said  54  bales.  On  the 
same  day,  Hull  &  Tobln  filed  a  similar  suit. 


to  the  same  term,  against  plaintiff,  riaimlng 
title  to  10  of  the  54  bales.  November  0, 1805, 
saM  railroad  company,  filed  a  similar  suit,  to 
the  same  term«  against  plaintiff,  claiming  tl- 
tie  to  40  of  said  54  bales.  Plaintiff  has  been 
notified  that  the  National  Bank  of  Augustt 
claims  title  through  the  compress  receipts  t» 
14  of  said  64  bales,  and  said  bank  is  now  about 
to  file  suit  against  plaintiff  for  the  samcb 
Plaintiff  has  been  notified  >or  informed  that 
Sellgmaii  &  Co.  claim  title,  through  the  biUi 
of  lading  aforesaid,  to  40  of  said  bale&  It 
thus  appears  that  plaintiff  has  already  been 
sued  by  four  claimants  to  the  cotton  iii 
whole  or  in  part,  is  about  to  be  sued  by  two 
or  more  claimants,  and  that  said  claims  are 
ct  such  character  as  to  render  it  doubtful  or 
dangerous  for  plaintiff  to  act  There  is  no 
collusion  between  plaintiff  and  any  one  or 
more  of  said  defendants  regarding  the  filing 
of  this  petition.  Plaintiff  prays  that  aU  of 
said  claimants  may  be  requited  to  interplead 
and  settle  among  themselves  the  disputed 
questions  of  title,  plaintiff  standing  ready 
to  deliver  the  cotton  to  the  proper  parties  up- 
on the  payment  of  its  usual  and  reasonable 
charges  thereon;  and  that  injunction  may 
issue  against  all  of  th^  defendants,  ^cept 
Butt,  restraining  each  of  them  from  proceed- 
ing furtiier  to  set  up  their  said  dalms  to  the 
cotton,  otherwise  than  by  interpleading  un- 
der this  petition.  There  are  expense  and 
danger  from  fire,  and  trouble  attending  the 
keeping. of  said  cotton,  and  it  would  be  to 
the  manifest  interest  of  all  parties  that  the 
cotton  should  be  sold,  and  plaintiff  relieved 
of  all  further  responsibility  for  its  saf e*keep- 
ing;  whaefore  plaintiff  prays  for  the  ap- 
pointment of  a  receiver  to  take  charge  of  and 
sell  the  cotton,  undor  the  direction  of  the 
court,  and  for  process.  Upon  this  petition, 
a  temporary  receiver  was  appointed,  and  tem^ 
porary  restraining  order  granted. 

The  railroad  company  demurred  gmerally  to 
tfaepetitlon.  Thebankdemurredgenerally;fur- 
ther,  because  the  petition  was  in  violation  of 
seeticm  5242  of  the  Revised  Statutes  of  the 
Uiklted  States;  further,  because  there  was  not 
annexed  as  an  exhibit  to  the  petition  a  c<^y  of 
the  petltlcm  and  order  of  Incoporation  showing 
petitioner's  authority  and  its  right  to  the  con* 
trol  of  the  property  4n  controversy.  Alex- 
ander A  Alexander,  Hull  A  Tobln,  and  Ntxon 
A  Danforth  demurred  generally,  and,  further, 
because  plaintiff  was  not  entitled  to  a  receiv- 
er. The  bank  pleaded  that,  by  section  5242 
of  the  Revised  Statutes  of  the  United  States, 
it  was  enacted  that  no  attachment,  injunction, 
or  execution  should'be  issued  a^^Unst  a  na- 
tional banking  association  or  its  property  be- 
fore final  Judgment  In  any  suit,  action,  or  pro- 
ceeding in  any  states  county,  or  mnnldpal 
court,  and  hence  this  oomrt  Is  withouc  Juris- 
diction In  the  premises  over  this  defendant, 
and  can  grant  no  relief  as  prayed  for  in  the 
nature  of  an  injunction  or  temporary  restrain- 
ing order.  The  bank  answered:  It  admits 
that  plaintiff  is  a  coq^oration  chartered  under 
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the  laivs  of  Georgia,  but,  tot  the  purpose  of 
clearly  defining  tbe  authority  granted  plain- 
tiff under  Its  charter,  it  prays  oyer  of  a  cer- 
tified copy  of  the  charter.  It  denies  that  the 
railroad  company  is  a  corporatlcm  4uly  char- 
tered by  the  laws  of  Georgia,  or  that  iti  prin- 
cipal office  in  Qeargia,  is  located  in  Augusta. 
While  said  railroad  company  -Is  amenable  to 
suit  under  the  laws  of  Georgia,  It  is  solely 
and  entirely  a  foreign  corporation.  It  is  in- 
formed and  believes  that  Butt  &  Co.,  deliver- 
ed to  plaintiff,  in  the  usual  order  of  business, 
54  bales  of  cotton,  and  that  plaintiff  issued  its 
receipt  therefor,  but  cannot  state  whether  the 
form  set  out  in  the  petition  was  used  or  not; 
averring  that,  of  the  54  bales,  there  was  is^ 
sued  a  receipt  for  14  bales,  copy  of  which  is 
annexed,  and  that  this  receipt  differs  from 
the  form  set  out  in  the  copy  of  the  petition 
served  on  this  defendant.  In  that  It  uses  the 
words  '*to  be  compressed  and  delivered  to 
their  receipt  only,'*  Instead  of,  as  it  is  in  de- 
fendant's receipt,  ''delivered  to  this  receipt 
only";  and  this  defendant  avers  that  such  a 
receipt  is  not  the  usual  receipt  issuable  by  a 
compress  company  only  It  admits  that  on  or 
before  November  4,  1895,  plaintiff's  compress 
receipt  for  14  bales  bf  cotton  was  by  B.  H. 
Butt  &  Co.  delivered  to  this  defendant,  for  the 
full  value  of  which  cotton  Butt  obtained  mon- 
ey and  credit  at  the  time  from  this  defendant, 
so  that  the  title  to  said  cotton  named  in  tbe 
receipt  became  and  was  vested  in  this  de- 
fendant This  defendant  is  informed  and  be- 
lieves that  on  or  before  November  4,  1885, 
plaintiff's  compress  receipts  for  40  bales  of 
cotton  were  by  Butt  &  Oo.  delivered  to  said 
railroad  company.  A^er  obtaining  from  the 
railroad  company  bills  of  lading  therefor.  Butt 
Sc  Co.  drew  their  draft  through  this  defend- 
ant to  the  extent  6f  the  value  of  the  cotton 
described  In  said  bill  of  lading,  but,  8»  to  the 
bills  of  lading  coming  into  the  possession  of 
Sellgman  &  Co.,  defendant  does  not  Imow.  It 
is  true  that  about  November  4,  1806,  Butt  St 
Go.  failed  in  business;  and  Alexander  & 
•Alexander  sued  plaintiff  in  trover,  claiming 
title  to  10  bales  of  cotton  delivered  to  plahitlff 
by  said  Butt  Whether  it  was  any  portion  of 
the  lot  of  40  bales  this  defendant  does  not 
know,  but  it  avers,  upon  Information  from 
Butt  &  Co.  and  plaintiff,  that  there  were  in- 
cluded in  the  cotton  sued  for  by  Alexander  & 
Alexander  three  bales  of  cotton  described  In 
the  f^elpt  delivered  to  this  defendant,  and 
above  referred  to.  About  December  4,  1895, 
Nixon  &  Danforth  sued  plaintiff  hi  trover, 
claiming  title  to  10  bales  of  the  cotton,  and 
whether  it  was  any  portion  of  the  lot  of  40 
bales  this  defendant  does  not  know;  but  it 
avers,  upon  hiformadon  from  Butt  &  Co.  and 
from  plaintiff,  that  there  were  included  in  the 
cotton  sued  for  by  Nixon  A  Danforth  10  bales 
described  in  the  receipt  delivered  to  this  de- 
fendant About  the  same  time,  Hull  &  To- 
bln  sued  plaintiff  In  trover,  as  alleged  in  the 
petition;  and  this  defendant  avers,  upon  sim- 
ilar InformatioQi  that  there  was  Included  in 


the  cotton  sued  ter  by  Hull  &  Tobln  one  bMe 
described  in  the  receipt  delivered  to  this  de- 
fendant. The  railroad  company  has  sued 
plaintiff  In  trover,  claiming  title  to  40  bales  of 
cotton,  but  whether  or  not  this  comprised  any 
portion  of  the  cotton  alleged  to  have  been  sold 
by  Alexander  &  Alexander  and  Nixon  &  Dan- 
forth and  Hull  &  Tobln  to  Butt  &  Ck).  de- 
fendant does  not  know.  This  defendant  has 
notified  plaintiff  that  it  claimed  the  title  to  the 
property  described  in  the  compress  receipt  for 
said  14  bales.  Delivery  was  refused  to  It  up- 
on demand  for  the  cotton,  and  it  was  about  to 
institute  legal  proceedings  to  enforce  Its 
rights,  it  admits.  Defendant  does  not  admit 
that  the  claims  against  the  plaintiff  are  of 
such  a  character  as  to  raider  It  doubtful  or 
dangerous  for  it  to  act  so  far  as  the  cotton 
claimed  by  this  defendant  is  concerned.  In 
view  of  the  particular  statements  In  the  re- 
ceipt that  it  was  delivered  to  this  receipt  only; 
this  defendant  insisting  that  any  right  exist- 
ing which  the  compress  company  had  at  any 
time  prior  to  the  issuing  of  that  receipt  be- 
came merged  therein.  It  does  not  admit,  so 
far  as  Its  right  is  concerned  upon  the  receipt 
which  it  holds,  that  it  stands  upon  the  footing 
of  any  other  holder  of  compress  receipts,  or 
that  any  questions  remain  open  as  fixing  the 
rights  of  this  defendant  in  favor  of  the  com- 
press company  back  of  or  anterior  to  the  date 
of  said  receipt;  nor  does  It  admit  that  this  Is 
a  case  where  a  bill  of  interpleader  properly 
lies  as  to  this  defendant.  Sellgman  A  Co. 
were  not  served,  there  being  a  return  of  "Not 
to  be  found"  as  to  them. 

Upon  the  hearing,  the  Judge  below  passed 
an  order  that  the  demurrers  be  overruled,  and 
the  restraining  order  theretofore  granted  be 
continued  of  force  until  furth^  order.  (The 
hearing  appears  to  have  been  had  at  the  term 
to  which  the  petition  ^K^as  returnable.)  De- 
fendants the  South  CaroUna  &,  Cteorgia  Rail* 
noad  Company  and  the  National  Bank  of  Au- 
gusta excepted  to  this  decision,  alleging  that 
the  judge  erred:  (a)  Becauife  their  several  de- 
murrers were  overruled,  and  the  injuncdim 
continued  of  force,  with  the  appointment  of 
the  temporary  receiver  as  brlginaUy  made, 
(b)  Because  the  court  held  that  Code,  1 1503, 
as  amended  by  Act  Oct  13, 1885,  was  not  af- 
fected by  Act  Oct  8,  1887,  afaiendlng  Code,  I 
2138,  by  the  enactment  that  the  warehouse  re- 
ceipts, and  elevator  receipts,  bills  of  lading, 
and  other  commercial  paper  symbolical  of 
property  may  be  delivered  In  pledge,  and  that, 
under  a  bill  of  interpleader,  the  compress 
company  can  set  up  in  one  action  against  the 
railroads  and  the  bank,  holders  for  value  of 
the  separate  receipts,  claims  separately  as- 
serted by  Alexander  &  Alexander,  Nixon  & 
Danforth,  Hull  &  Tobln,  in  thdr  several  ac- 
tions of  trover  against  the  compress  com- 
pany, defendants  the  railroad  company  and 
the  bank.  Insisting  that  Code,  §  1598,  if  con- 
stitutional, after  the  amendatory  act  of  Octo- 
ber 18, 1886,  was  itself  repealed  by  the  act  of 
October  8, 1887,  as  to  bona  fide  holders  of  re- 


cm.) 


FLOBJDA  CENT,  &  P,  B.  CO.  «.  HAYS. 


oelpta  laraed  after  tbe  paBBage  of  tbat  aet  (<$ 
Becanse  the  court  beld  tbat  a  petition  for  in- 
terpleader would  Ue  in  bebalf  of  the  compreea 
oompanj,  althougb  itself  chained  to  be  a 
wrongdoer  bj  the  railroad  company  and  tbe 
bank,  in  not  deltvering  up  to  tbem»  reapee* 
tlTely,.  the  cotton  deacribed  In  the  separate 
receipts  when  soTerally  presented,  and  the 
cotton  demanded;  defendants  inststlng  that, 
under  the  charter  of  the  compress  company 
and  the  character  of  the  bnaineas  transacted 
theretmder,  it  war-bound  by  the  issuing  of  re* 
ceipts,  and  could  not  go  behind  them,  and,  as 
against  bona  fide  holders  thereof,  raise  any  is- 
sue of  titles  the  cotton  being  deliverable  to  the. 
receipt  only,  (d)  Because  the  court  oyemiled 
the  plea  to  the  Jurisdiction  as  to  tbe  Issuing 
of  an  injunction  sgainst  the  bank  when  no 
suit  bad  been  instituted  by  the  bank  at  the 
filing  of  the  petition  for  interpleader,  the 
bank  instoting  that  the  issuing  of  the  original 
order,  and  oontbiuing  the  temporary  injuno- 
tlon  of  force  against  It,  was  in  Tiohition  of 
section  5242  of  the  Berised  Statutea  of  the 
United  States. 

F.  H.  Miller  and  Jos.  B.  Gumming,  for  plain- 
tiffs In  error.  J.  R.  Lamar  and  Fleming  4b 
Alexander,  for  defendant  In  error. 

PBB  GUBIAM.    Judgment  rerersed. 


(99  Qa.  288) 

CX)HBN  T.  TBOY  IiAUNDBT  &  BCANU- 

FAOTUBINa  CO. 
(Supreme  Oourt  of  Georgia.    Aug.  8,  1696.) 

CBRTIORARI--8ATlSFfKD  JuDeMKNT— DtTRHS. 

1.  The  wilt  of  oertiefarl  does  aot  lie  to  re» 
Terse  or  set  aside  a  judgment  which  the  defend- 
ant therein  has  Tolontarlly  paid  and  satisfied  in 
full,  and  such  payment  cannot  be  treated  as  hav- 
ing been  made  under  dureas  simply  becauBe  it 
was  made  to  prevent  a  levy  upon  tae  defendant's 
property  of  the  execution  issued  from  such 
ludgment.  See  Teem  v.  Town  of  BUijay,  15 
8.  B.  S3,  88  Qa.  154. 

2.  The  def  eadant'a  iem#dy  In  such  case  Is  to 
apply  for  the  writ  of  certiorari,  and  obtain  a 
supersedeas. 

3.  It  appearing  in  the  present  tese,  from  the 
petition  for  certiorari,  that  befove  suing  out  the 
same  the  plaintiff  thereiui  wliich  was  the  de- 
fendant in  the  judgment,  in  order  to  prevent 
the  levy  of  the  execution  on  its  property,  had 
**paid  the  costs  in  cash,  and  given  a  note  at 
thirty  days  for  the  balance,"  meaniag  thereb^r 
the  principal  and  interest,  and  the  magistrate's 
answer,  wnich  as  to  these  matters  was  not  trav- 
ersed, showing  that  tbe  execution  had  been 
marked,  "Satisfied  in  full,"  and  returned  to  of- 
fice, it  was  error,  upon  the  facts  thus  appearing, 
to  overrule  the  motion  to  dismiss  the  writ  of 
certiorari. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Chatham  county; 
B.  Falligant,  Judge. 

Action  by  the  Troy  Laundry  &  Manufactur- 
ing Company  against  Salomon  Cohen.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Beversed. 

Edward  S.  Elliott,  for  plaintiff  In  error. 

PBB  OUBIAM.    Judgment  reversed. 
▼.258.B.no.l3— 44 


(99  Oa.  290) 
FLOBIDA  CENT.  A  P.  B.  CO.  v.  HAYS. 
(Supreme  Court  of  Georgia.     Aug.  3,  1696.) 
IsfUHJ  TO  Bmplots^NboIi^bnob  or  HASPraft— 
GosiTEiBUToaT  Neoliosvck— Ambnd- 
XBNT  TO  Declaration. 
The  queationa  of  law  presented  in  this  case 
have  been  settled  by  repeated  adjudications  of 
thia  court     Following  the  doctrine  laid  down 
hi  the  case  of  Harris  v.  Central  B.  B.,  8  S.  E. 
356,  78  Oa.  525,  the  allowance  of  the  amend- 
ment to  the  declaration  was  proper.     The  trla} 
judge  committed  no  error,  and  the  evidence  war- 
ranted  the  verdict 
(Sylhibua  by  the  Court) 

Error  from  dty  court  of  Savannah;  A.  H. 
MacDonell,  Judge. 

Action  by  Allen  Hays  against  the  Florida 
Coitral  &  Peninsular  Bailroad  Company. 
Judgment  for  plaintiff.  Deftodant  brings  er- 
ror.   Affirmed. 

The  following  is  the  official  report: 
Hays  sued  the  railroad  company  for  dam- 
ages, alleging:  On  September  17, 1894,  he  was 
employed  by  defendant  as  switchman,  and 
while  in  the  discharge  of  his  duties  as. such, 
riding  on  an  engine  of  defendant,  and  when 
the  engin.^  was  drawing  near  a  switch  on  the 
line  and  track  of  the  railroad  of  defendant, 
it  hecoming  necessary  for  petitioner  to  alight 
ftom  the  engine^  and  change  the  switch,  he 
was  struck  by  the  framework  of  the  switch, 
knocked  off  the  engine,  and  his  left  arm  crush- 
ed by  the  wheels  of  the  engine,  and  so  badly 
mjured  that  it  became  necessary  to  amputate 
it  Tbe  injury  was  wholly  caused  by  the  neg- 
ligence of  defendant,  in  this:  The  engineer 
was  running  the  euglne  at  too  high  a  rate  of 
speed  when  nearing  the  switch,  and  thereby 
did  not  give  petitioner  sufficient  time  and  op- 
portunity to  alight  from  the  engine  before  it 
reached  the  switch;  but  the  engineer  should 
have  stopped  the  engine  before  he  reached  the 
switch,  or  run  his  engine  so  slowly  as  to  give 
petitioner  sufficient  time  to  alight  therefrom  be- 
fore he  was  struck  by  the  switch  frame.  On 
the  contrary,  the  engineer  neither  stopped  nor 
ran  the  en^^e  slowly  when  approaching  tbe 
switch,  but  ran  the  engine  recklessly  and  at  a 
great  rate  of  speed,  whereby  defendant  was 
gu^ty  of  great  negligence,  by  reason  of  which 
petitioner  was  iojured.  His  injury  was  not 
caused  by  any  fault  or  negligence  on  his  part. 
The  declaration  contained  allegations  as  to  age, 
wages,  loss  of  earnings,  loss  of  time,  etc.  By 
amendment,  petitioner  alleged:  As  in  duty 
bound,  he  placed  himself  in  position  to  be 
ready  to  alight  from  the  engine  and  change 
the  switch.  It  was  the  duty  of  tbe  engineer 
to  slow  up  or  stop  before  reaching  the  switch, 
so  as  to  give  petitioner  an  opportunity  to  alight 
safely  and  change  the  s^Uch.  He  had  a  right 
to  presume  that  the  engineer  would  slow  up  or 
stop,  and  give  him  an  opportunity  to  alight  for 
the  purpose  aforesaid,  and  fully  expected  and 
believed  that  the  engineer  would  do  so  before 
reaching  the  switch;  but  the  engineer,  wholly 
unmindful  of  his  duty,  carelessly  and  reckless- 
ly ran  the  engine  at  such  a  rapid  rate  of  speed 
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that  it  was  Impossible  for  petitioner  to  alight 
In  safety,  and  before  he  realized  that  the  en- 
gine would  not  bo  slowed  up  or  stopped,  and 
before  he  could  change  his  position,  he  was 
struck  by  the  switch  frame.  By  another 
amendment,  he  alleged:  Defendant  was  negli- 
gent in  having  and  maintaining  a  switch  too 
near  the  main-line  track  of  its  road,  at  the  point 
where  said  switch  was  located.  By  reason  of 
the  fact  that  it  was  too  near  the  track,  the 
switch  struck  petitioner,  and  knodced  him  off 
the  step  of  the  engine,  thereby  causing  his  in- 
juries. The  switch  should  have  been  at  least 
five  feet  from  the  track,  but  in  fact  it  was  only 
about  three  feet  Petitioner  had  not  had  time 
or  opportunity  given  him  at  the  time  of  the  ac- 
cident to  take  notice  of  the  fact,  of  the  negli- 
gent construction  and  location  of  the  switch, 
and  had  a  right  to  believe,  and  every  reason 
to  believe,  and  did  believe,  that  the  engineer 
would  slow  up  or  stop  before  reaching  the 
switch,  'ii  order  to  give  petitioner  an  oppor- 
tunity to  alight  in  safety.  It  was  the  engi- 
neer's duty  to  do  so,  but  he  did  not,  but  ran 
his  engine  by  the  switch  recklessly  and  care- 
lessly, at  a  high  rate  of  speed,  in  consequence 
of  which,  and  on  account  of  the  negligent  lo- 
cation of  the  switch,  petitioner  was  knocked  ofT 
by  the  frame,  and  injured.  To  the  allowing 
of  this  last  amendment,  the  defendant  object- 
ed, upon  the  ground  that  it  would  set  up  a 
new  cause  of  action*  The  objection  was  over- 
ruled, and  to  this  ruling  defendant  excepted. 
All  the  material  allegations  in  the  petition  as 
,  to  the  cause  of  the  injury  and  the  negligence  of 
defendant  or  its  agents  were  denied  by  the 
pleas  of  defendant  The  pleas  further  set  up 
that  petitioner  was  well  acquainted  with  the 
switch,  its  position  and  construction,  and 
could,  by  the  exercise  of  proper  care  and  dili- 
gence, have  avoided  the  accident. 

There  was  a  verdict  for  plalntifT  for  |2,500, 
and,  defendant's  motion  for  a  new  trial  be- 
ing overruled,  it  excepted.  The  motion  was 
upon  the  general  grounds  that  the  verdict 
was  contrary  to  law  and  evidence.  Further, 
because  the  court  erred  in  failing  to  state 
to  the  jury  that  defendant  denied  the  allega- 
tions of  plaintiffs  petition,  and  did  not  state 
to  the  jury  the  issues  made  by  the  plead- 
ings and  the  evidence,  and  did  not  charge 
the  jury  the  defendant's  side  of  the  case.  Fur- 
ther, because  the  court  erred  in  charging:  "On 
the  other  hand,  if  you  find  that  the  company 
was  negligent  either  in  the  engineer  running 
at  too  high  a  rate  of  speed,  under  all  the  cir- 
cumstances, approaching  the  switch,  or  you 
believe  that  the  company  was  negligent  In 
having  this  switch  in  too  close  proximity  to 
the  tradk,  and  that  by  reason  of  that  negli- 
gence the  plaintiff  was  injured,  then  the  plain- 
tiff would  be  entitled  to  recover,  unless  the 
juiy  find  that  this  was  due  to  some  fault  on 
his  part,"— the  error  being  that  said  charge 
required  the  jury,  in  case  it  found  the  de- 
fendant guilty  of  negligence  in  reference  to 
the  speed  of  the  engine  or  the  proximity  of 
the  switch  stand  to  the  track,  to  find  for  the 


plaintiff,  unless  the  negligence  alleged  In  ref- 
erence to  these  two  matters  was  due  to  some 
fault  on  plaintiff's  part.  Error  in  charging: 
"There  is  one  other  matter  that  yon  are  to 
consider:  If  you  should  find  from  the  evi- 
dence that  the  company  was  negligent,  and 
while  that  negligence  was  esUsttag,  and  while 
it  was  In  operation,  that  be  himself  knew  of 
it  or  saw  It  or  could  have  avoided  the  con- 
sequences of  It  by  exercising  ordinary  care 
oh  his  own  part,  and  if  he  failed  to  do  it 
then  he  cannot  recover.  Fdr  instance,  tf  yon 
should  believe  that  it  was  a  negligent  act 
of  the  company  to  have  the  switch  stand  so 
close  to  the  track,  and  if  you  should  believe 
he  knew  of  Its  being  so  close,  and  that  it 
might  Injure  him  if  he  should  stand  on  tbB 
step,  if  you  believe,  In  the  exercise  of  ordi- 
nary care,  he  could  have  seen  It  and  he  could 
have  foreseen  this  accident  and  could  have 
avoided  the  consequences  of  It,  and  If  he  fail- 
ed to  do  so,  under  those  circumstances  he 
woidd  not  be  entitled  to  recover,"— the  errors 
being  (a)  that  said  charge  required  the  jury 
to  find  that  HajB  had  actual  knowledge  at 
the  time  of  the  accident  of  the  alleged  negli- 
gent proximity  of  the  switch  stand  to  the 
track,  before  they  could  find  him  n^ligent  in 
reference  thereto,  and  did  not  permit  them 
to  find  him  negligent  In  reference  thereto  If,  by 
the  exercise  of  ordinary  care,  he  could  have 
known  of  its  proximity,  thus  requiring  actual 
knowledge  on  the  part  of  the  plaintiff  before 
he  could  be  charged  with  negligence;  (b)  that 
it  requh:ed  the  juiy  to  find  that  Hays,  at  the 
time  of  the  accident,  could  have  seen  the 
switch  stand,  and  could  have  f6reseen  this 
accident,  and  could  have  avoided  the  oonse- 
quences  of  it,  before  they  could  find  the  com- 
pany not  liable.  Brror  in  charging:  ''If  yon 
should  believe  that  he  was  injured  by  one  of 
those  risks  that  are  naturally  incident  to  Us 
employment,  then  he  could  not  recover;  but 
he  does  not  undertake  on  his  part  the  risk  that 
he  may  be  Injured  by  the  negligence  of  his 
fellow-servants,  or  negligence  of  the  company, 
and,  if  he  is  injured  by  their  negligence,  that 
is  not  one  of  the  risks  that  he  assumes,— that 
he  la  held  under  the  law  to'  assume.  Again, 
In  that  same  line,  I  was  requested  to  charge 
you:  An  employer  has  a  right  if  he  sees  fit, 
to  adopt  a  mode  of  doing  business  that  might 
be  more  hazardous  than  some  Other  mode;  yet, 
if  the  employ^  know  it,  and  continue  in  the 
employment,  they  are  held  to  assume  it  be- 
cause they  could  quit,  and  they  are  not  obliged 
to  go  on;  and  if  this  switch  stand  was  has- 
ardous,  more  hazardous  in  being  closer  to  the 
tntek  than  It  would  be  if  further  ofi;  and  he 
knew  of  it,  he  would  be  held  to  assume  the 
risk  of  it  On  the  other  hand,  to  come  back, 
if  the  jury  believe  that  without  any  fiiult  on 
his  part,  in  the  proseclitlon  of  his  duty  as  an 
employ^,  he  was  injured  by  the  fiiult  of  the 
company.  If  the  jury  believe  the  engineer 
was  negligent  In  the  way  he  approached  the 
phice,  or  believe  that  the  switch  was  too  dose, 
and  hi  the  exercise  of  bis  <the  plaintiff's)  duty, 


Ga.) 


COOLEY  V.  TYBBE  BEACH  CO. 


691 


and  without  fault  on  his  part,  he  was  knocked 
off  that  engine,  hurled  to  the  ground,  and  his 
arm  run  over  and  mashed  off,  he  would  be 
entitled  to  recover/'— the  errors  being:  (a) 
The  statement,  without  qualification,  that  em- 
ployes do  not  assume  the  risk  of  the  employ- 
er's negligence,  whereas  the  law  is  that  if  the 
company  is  negligent,  and  the  employes  know 
it,  or  in  the  exercise  of  ordinary  care  should 
know  it,  they  are  held  to  assume  it  as  a  risk 
attendant  on  the  employment  (b)  In  char* 
ging  that  Hays  must  have  known  of  tl^e  al- 
leged negligence  in  reference  to  the  location 
of  the  switch  stand  before  be  could  be  held 
to  assume  the  risk;  whereas,  if,  in  the  exer* 
else  of  ordinary  care»  be  should  have  known 
of  it,  he  will  be  held  to  have  assumed  the 
risk,  the  request  to  charge  (oral)  having  been 
to  that  effect,  and  not  as  charged,  (c)  In  add- 
ing the  danse  beginning,  "On  the  other  hand," 
etc,  said  datise  negativing  the  preceding  por^ 
tion  of  the  charge  quoted,  and  tending  to  con- 
fuse the  Jury.  Error  in  charging  as  follows, 
as  set  out  la  the  preceding  ground:  "On  the 
other  tiand,  to  come  back,  if  the  Jury  believe 
that  without  any  fault  on  his  part,  in  the 
prosecution  of  his  duty  as  an  employ^,  he  was 
injured  by  the  fault  of  the  company,  if  the 
Jury  believe  the  engineer  was  negligent  In  the 
way  he  approached  that  place,  or  believe  that 
the  switch  stand  was  too  close,  and  in  the  ex- 
ercise of  his  (the  plaintiff*8)  duty,  and  with- 
out any  fauh  on  his  part,  be  was  knocked 
off  of  the  engine,  hurled  to  the  gromad,  and 
his  arm  run  over  and  mashed  off,  he  would 
be  entitled  to  recover,"— the  errors  being:  (a) 
That  said  charge  negatived  the  preceding 
charge,  (b)  It  required  the  Jury  to  find  that 
Hays  was  in  fault  before  they  could  find  de- 
fendant not  liable,  (c)  It  required  the  Jury 
to  find  that  Hays  was  hurt  "without  any 
&ult"  on  his  part  before  they  could  find  the 
defendant  not  liable,  and  eliminates  the  sep- 
arate defense  of  Hays'  assumption  of  risk  with- 
out regard  to  his  care  in  taking  the  risk.  Er- 
ror in  submitting  to  the  Jury  the  question  of 
negligence  in  reference  to  the  situation  of  the 
switch  stand,  the  undisputed  evidence  showing 
that  the  plaintiff  knew,  or  in  the  exercise  of 
ordinary  care  should  have  'known*  the  position, 
character,  and  construction  of  the  switch  stand. 

Denmark  A  Adams,  for  plaintiff  hi  error. 
Barrow  &  Osborne,  for  defendant  la  error. 

PER  CURIAM.   Judgment  affirmed. 
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(Sapreme  Gotfrt  of  Qeorgia.    Aug.  ^  1896.) 

DSVAUI/r  JUDOMBKT^BBTTtNO  AfllDS^AOTION  VOR 

Dauaobs^Bvidsnob. 

1.  Until  the  final  adjoomment  of  the  term  at 
which  a  judgment  by  default  has  been  entered, 
the  court  has  such  control  thereof  that  it  may, 
for  any  legal  and  satisfajctory  reason,  set  the 
same  aside.  It  follows  that,  even  in  a  court 
wbmn  a  final  Judgment  may  be  rendered  at  the 


first  term,  the  judge  may,  in  his  discretiout  and 
upon  a  proper  showing  at  such  term,  set  aside 
either  a  Judgment  by  default,  or  a  nnal  judg- 
ment entered  thereon. 

2.  A  final  Judgment  in  an  action  for  unlia- 
uidated  damageiji  cannot,  in  any  case,  be  lawful- 
ly entered  without  the  introduction  of  evidence 
showing  ibe  amount  of  damages  to  which  the 
plahitiff  is  entitled. 

(SyUabus  by  the  Court) 

Error  from  city  court  of  Savannah;  A.  H. 
MacDonell,  Judge. 

Action  by  Thomas  Cooley  against  the  Tybee 
Beach  Company.  Judgment  by  default.  From 
an  order  opening  the  default,  plaintiff  brings 
error.    Afilrmed. 

The  following  is  the  ofildal  report: 
In  1895,  under  the  pleadhig  act  of  1803,  Cooley 
sued  the  Tybee  Beach  Cdbipany,  in  an  action 
returnable  to  the  November  term,  1885,  of  the 
dty  court  of  Savannah,  to  recover  damages  re- 
sulting from  its  failure  and  refusal  to  comply 
with  its  certain  bonds  for  title  to  real  estate. 
Defendant  was  duly  served,  and  required  to 
appear  at  the  next  term  of  the  oity  court,  to  be 
held  on  November  4,  18d5.  On  that  d^,  the 
first  day  of  the  November  term,  the  entire  dock- 
et of  cases  pending  in  said  court  was  caUed,  in 
accordance  with  the  rule  of  practice  therein; 
and,  defendant  faiUng  to  appear  personally  or 
by  counsel,  the  case  was  marked  in  default, 
and  a  Judgment  by  defaifit  was  duly  entered  by 
the  court  in  ftivor  of  plaintiff.  On  November 
26,  1885,  defendant  moved  to  open  the  default. 
This  motion  was  sustained,  the  Judge  below  or- 
dering that  the  default  Judgment  be  opened 
and  set  aside  upon  payment  by  defendant  of  all 
costs  to  date,  and  plea  to  be  filed  at  once.  To 
this  Judgment  plaintiff  excepted.  It  aK>^ro 
that  the  rules  of  the  dty  court  bearing  upon  the 
question  are  as  follows:  Rule  adopted  July  6, 
1894:  "The  call  of  cases  required  bjr  the  third 
section  of  the  act  of  December  15th,  1893^  shaU 
take  place  on  the  second  Monday  in  each  term; 
provided,  that  in  any  caae  hi  which  the  defend- 
ant make  no  aiH^earance,  either  tn  person  or 
by  attomegr,  and  the  plaintiff  shall  be  entitled  to 
take  Judgment  under  the  law  hrespective  of 
said  act,  then  he  may  take  such  Judgment  on 
any  previous  day  of  said  term."  Rule  adopt- 
ed Novemb^  5,  1894:  **The  entire  docket  of 
cases  pending  in  this  court  will  be  called  on  the 
first  day  of  each  term,  for  the  purpose  of  as- 
certaining what  cases  are  in  default  by  failure 
of  the  defendant  to  appear,  personally  or  by 
'  counsel,  taking  Judgment  in  or  otherwise  dispos- 
ing of  the  same;  of  continuing  cases  where 
both  parties  consent;  of  dismissing  cases  in 
which  there  is  no  controvenqr  as  to  the  pro- 
priety of  the  dismissal,  and  of  otherwise  dis- 
posing of  cases  in  which  there  shaU  be  no  con- 
troversy as  to  the  propriety  of  such  disposition. 
This  rule  shall  not  abrogate  or  interfere  with 
the  existing  rule  of  this  court  providing  for  th^ 
call  of  the  appearance  docket  as  provided  in  the 
act  of  December  15,  1893."  The  motion  to 
:open  the  Judgment  by  default  was  upon  the  fol- 
lowing, grounds:  <1)  That  the  fioyiy  writ  in  the 
case  W«B  served  upon  J.  C.  Rowland,  the  yice 
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pve8l<!eDt,  who  retained  tbe  same  for  a  few 
days,  and  then  handed  it  to  the  president,  D. 
G.  Purse.  Said  Purse  has  been  actively  en- 
gaged over  two  months  past  in  public  duties  of 
the  most  exacting  character,  in  looking  after 
the  interest  of  the  city  of  Savannah  at  the  At- 
lanta Exposition,  having  thrown  upon  him  the 
entire  responsibility  of  the  exhibits  made  at  the 
exposition^and  this  has  required  all  of  his  time. 
The  writ  "which  he  received  became  misplaced 
among  the  papers  in  his  office,  and  during  ^e 
interim  between  the  reception  of  it  by  him,  and 
up  to  withhi  a  few  days  past,  when  he  arrived 
in  Savannah  from  Atlanta  again,  he  has  been 
almost  conthiuously  in  the  dty  of  Atlanta,  at- 
tending to  the  interest  of  the  city  of  Savannah 
at  said  exposition.  For  these  reasons  the  com- 
pany was  not  represented  hi  court  on  the  open- 
ing day  when  the  judgm^t  was  taken,  although 
it  had  a  meritorious  defense,  as  hereinafter  set 
out  (2)  The  judgment  should  be  opened  be- 
cause defendant  is  not  indebted  to  Oooley,  and 
It  flies  along  with  this  motion  Its  plea  to  the 
merits,  which  It  asks  the  court  to  consider  in 
connection  herewith.  Movant  admits  that  it 
gave  bonds  for  title,  ^copies  of  which  are  sub- 
stantially set  forth  in  plaintlfrs  petition,  to 
lots  47  and  48  in  ward  1;  on  Tilton  avenue,  IV- 
bee  Island,  and  that  plaintiff  has  paid  up  the 
full  amounts  required  l^  said  bonds  as  the  pur- 
chase money  of  said  lots.  Movant  denies  that 
it  haa  not  complied  with  its  said  bonds,  and 
states  that  it  has  always  been  ready  and  willing 
to  make  Ck>oley  good  and  sijfflclent  warranty 
titles  in  fee  simple  to  tbe  real  estate  described 
in  said  bonds.  It  desired  to  amend  the  plat 
of  its  land  on  Tilton  avenue  by  Increasing  lots 
47  and  48  about  67  feet  deeper  each,  and  by 
putting  a  street  60  feet  wide  in  front  and  rear, 
whereas  the  lots  delineated  on  the  plat  from 
which  Oooley  bought  said  lots  had  a  60-feet 
street  In  front,  and  a  20-feet  lane  in  the  rear; 
and  to  that  end  it  caused  its  secretary  and 
treasurer  to  tender  duly-executed  deeds  to 
Ck)oley  for  lots  47  and  48,  but  embracing  this 
larger  area,  but  which  Gooley  declined.  De- 
fendant has  always  been  ready  to  make  him 
deeds  to  his  lots  as  originally  laid  out,  and  is 
ready  and  wilUng  to  do  it  now,  and  has  never 
refused  to  convey  to  him  as  above.  This  mo- 
tion was  supported  by  the  affidavit  of  Purse, 
and  there  is  also  in  the  record  the  affidavit  of 
the  secretary  and  treasurer  of  defendant  as  to 
the  tender  of  the  deed  as  set  forth  in  the  mo- 
tion, and  Gooley's  refusal  to  receive  them.  He 
further  made  affidavit  tliat  the  board  of  direct- 
ors of  defendant  have  never  refused  to  deliver 
the  lots  purchased  by  Gooley,  but,  on  the  con- 
trary, have  been  ready  and  willing  to  deliver 
them,  and  only  asked  him,  for  convenience,  to 
take  the  deeds  for  the  lots  as  amended,  being 
better  and  larger;  but  they  are  ready,  and  have 
been  ready,  to  turn  over  to  him  the  identical 
lots  that  he  insisted  upon.  An  exhibit  to  this 
affidavit  was  a  letter  from  Gooley  to  defendant, 
dated  May  18,  188S,  requesting  defendant  to 
execute  a  deed  to  him  for  lots  47  and  48  as  per 
the  bonds  for  titles,  and  requesting,  if  it  oould 


not  deed  the  identical  lots  piirchased,  that  It 
refund  the  purchase  money,  with  biterest. 

O'Oonnor  &.  0*Byme,  for  plaintUf  in  error. 
Garrardt  Meldrim  &  Newman,  for  defendant  lo 
error. 

PER  OUBIAM.    Judgment  affirmed. 


(99  Ga.  291) 
SAVANNAH  SAV.  BANK  v.  liOGAN. 
(Supreme  Court  of  Georgia.     Aug.  3,  1806.) 
UsuBT— What*  Comstitutbs— Duress. 

1.  Where  a  debt,  including  both  principal  and 
interest,  and  due  by  installments,  if  paid  accord- 
ing to  the  terms  of  the  oontraet  is  free  from 
usury,  the  traasacdon  is  not  rendersd  usurious 
by  the  voluntary  payment  of  the  debt  in  fall  be- 
fore some  of  tbe  installments  matured,  although, 
as  a  result,  the  creditor  would  receive,  in  toe 
aggregate,  a  sum  amounthif  to  move  than  the 
principal  and  the  maxironm  legal  rate  of  inter* 
est. 

2.  That  a  creditor  holding  such  a  debt,  which 
was  secured  by  a  mortgage,  threatened  foreclo- 
sure if  the  installm^its  past  due  were  net  paid, 
and  at  the  same  time  refused  to  cancel  the 
mortgage  unless  the  entire  debt,  including  in- 
stallments not  due,  was  oald,  did  not  amount  to 
duress,  nor  render  involuntary  a  payment  by 
the  debtor  of  the  whole  debt,  even  though  such 
payment  was  made  for  the  purpose  of  having 
the  mortgage  canceled;  nor,  under  such  circum- 
stances, was  the  debtor  -  entitled  to  a  rebate  of 
interest  on  the  unmatured  installments*    . 

(Syllabus  by  the  CkNirt) 

Error  from  city  oourt  of  Savannah;  A.  H. 
MacDonell,  Judge. 

Action  by  Annie  M.  Logan  against  the 
Savannah  ■  Savliigs  Bank.  Judgment  for 
plaintiff.   I>efendaiit  brings  error.   BereiBed. 

The  following  is  the  official  report: 
Annie  M.  Logan  sued  the  Savannah  Sav- 
ings Bank,  alleging:  On  December  14,  1802, 
she  gave  a  note  for  $1,300  to  defendant,  and 
to  secure  its  payment  made  to  defendant  a 
note,  and  executed  to  defendant  a  mortgage 
on  certain  described  ^and.  Said  note  rep- 
resented $1,050  principal  and  $250  interest, 
for  a  length  of  time  not  stated  in  the  note 
or  mortgage.  The  mortgage  provided  that 
payments  on  the  note  should  be  made  in 
equal  monthly  installments  of  $90  until  it 
was  paid.  Petitioner  was  unable  to  pay  the 
mstallments  regularly  or  promptly,  but  did 
pay  defendant,  ftom  time  to  time,  amounts 
aggregating  $846.  Defendant  demanded  the 
amount  claimed  by  it  as  due  and  unpaid  on 
October  11,  1894,  to  wit,  $975.77.  To  save 
her  property  from  being  sold  under  foreclo- 
sure of  the  mortgage,  and  at  a  loss,  and  to 
save  costs,  she  was  obliged  to  mortgage  the 
property  to  get  the  money  to  pay  the  demand. 
On  October  11,  1894,  she  paid  defendant,  un- 
der protest, « said  sum  of  $975.Tr,  because  it 
refused  to  cancel  the  mortgage  and  note  until 
said  amount  was  paid,  and  it  was  necessary 
that  the  mortgage  should  be  canceled  to  en- 
able her  to  execute  another  mortgage  on  the 
property  as  above  stated.  On  said  date  she 
owed  the  bank  only  $832.40,  as  will  appear 
by  reference  to  ft  bill  tft  partlculan  attached. 
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The  difference  between  this  sum  and  tbe 
$9T5.T7  is  usnrioas,  being  for  Interest  charged 
at  a  higher  rate  than  8  per  cent,  per  annum, 
and  she  was  legally  and  wrongfully  com- 
pelled to  pay  said  nsurions  Interest  to  the 
bank,  to  her  damage  1148.37.  The  suit  was 
brought  January  4,  1896.  The  note  was  for 
$1,300,  payable  in  monthly  Installments  of 
$80  upon  the  15th  day  of  each  month,  un- 
til the  whole  was  paid.  By  its  answer  the 
bank  admitted  that  the  note  was  represented 
by  $1,050  as  principal  and  $250  of  interest, 
but  alleged  that  the  loan  of  $1,050  was  made 
to  plaintiff  for  the  term  of  three  years,  seyen 
and  one-third  months,  and  that  she  was  chaP' 
ged  interest  on  said  sum  at  the  rate  of  Oi^/as 
per  c^nt,  which  amount  of  interest  Is  repre- 
sented by  said  sum  of  $290;  that  the  prln* 
cipal  and  interest  were  consolidated,  and 
divided  into  monthly  installments  of  $80^  the 
loan  being  so  airanged  by  the  request  of^ 
plaintiff,  to  meet  her  convenience  In' repaying 
same,'  and  she  way  fully  Infonned  of  and 
understood  the  conditions  of  the  same  at  the 
time  of  making  the  loan  and  ezeeutlng  the 
note  and  mortgage;  that  defendant  has  the 
power  to  make  such  loand  under  the  seventh 
paragraph  of  its  charter  granted  to  It  (Adt 
December  18,  1890);  that  it  was  not  true 
that  pllalntlff  was  compelled  to  pay  It  the 
sum  pf  $143.87  as  usury,  and  that  it  charged 
her  any  usurious  rates;  and  that  the  true 
Indebtedness  of  plaintiff  to  it  was  the  sum 
of  $975.77,  as  set  forth  In  bill  of  particulars 
attached.  It  did  refuse  to  cancel  its  mort- 
gage until  its  entire  debt  was  paid,  but  It  is 
not  true  that  the  $975.77  was  paid  under 
protest,  the  payment  being  voluntarily  made 
by  plaintiff.  There  was  a  verdict  for  plain- 
tiff for  $148.87,  and,  defendant's  motion  for  a 
new  trtar  being  overruled.  It  excepted.  The 
motion  was  upon  the  general  grounds  that 
the  verdict  was  contrary  to  law,  evidence, 
etc.  Further,  because  the  court  erred  in 
charging  the  Jury  that  In  this  particular  con- 
tract there  Is  no  provision  that  on  failure  t» 
pay  any  one  installment  the  whole  amount  be- 
comes then  immediately  due  and  payable, 
and  instructing  tbe  Jury  on  that  branch  of 
this  case,  as  far  as  those  installments  were 
ooneemed,  that  the  company  had  no  right 
to  force  Annie  M.  Logan,  against  her  will,  to 
pay  the  full  amount  of  the  principal  and  in- 
terest; the  said  charge  being  unauthorised 
by  the  evidence,  and  being  otherwise  lllegaL 
As  to  this  ground,  the  Judge  states  that  it 
was  not  contended  in  this  ground  that  he 
had  expressed  any  opinion  therein  as  to  what 
had  or  had  not  been  proved  by  the  evideiwe. 
Error  in  charging:  *'If  it  was  not  volun- 
tarily entered  into;  if  the  Jury  should  find 
that  the  plaintiff  entered  into  it  because  she 
was  forced,  because  she  believed  tiiat  tbe  de* 
defendant  could  foreclose-  and  turn  her  out  of 
possession;  that  she  raised  money  by  other 
mortgage,  and  it  was  necessary,  before  she 
raised  that  money,  that  the  mortgage  paid  by 
It  be  <deared  off;  that  «he  was  doing  It  to  es* 


cap^  foreclosure,— if  the  Jury  believe  that  she 
paid  under  protest,  then  I  charge  you  that  that 
would  not  be  such  accord  and  satisfaction  as 
would  be  a  defense  for  this  compaRy.**  The 
said  change  being  unauthorized  by  the  evi- 
dence, and  being  otherwise  Illegal.  Brror  In 
charging:  *'lf  the  jury  find  that  any  interest 
in  excess  of  eight  per  cent,  was  charged,  all  of 
that  excess  the  bank  would  have  to  refund  in 
this  suit,  the  plaintiff  being  entitied  to  recover 
it  back  In  this  suit,  provided  she  did  not  volnn-  • 
tarily  enter  into  the  agreement  or  settiement 
tn  accotd  and  satisfllotion  In  which  this  very 
question  of  usury  was  discussed."  The  said 
(Aarge  being  unauthorized  by  the  evidence, 
and  being  otherwise  Ulegal. 

A.  L.  Alexander  and  Denmark,  Adams  ft 
Freeman,  forplalntiff  in  err^r.  Wm.  P.  Hardee 
and  Edward  S.  Elliott,  for  defendant  in  error. 

PER  CnitlAM.  •  Judgment  reversed.  ' 


(M  Oa.  297) 
LOCKE  et  at  v.  WILLINGHASf. 
(Supreme  Court  of  Georgia.     Aug.  10,  1896.) 

Appeal— Rbvirw— New  Trial. 

No  error  of  law  was  committed  on  the  trial 

of  this  oase,  and,  the  verdict  being  supported  by 

the  evidence,  this  court  will,  not  control  the  dia- 

cretioD  of  the  trial  judge  in  refusing  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Macon;  J.  P.  Boss, 
Judge. 

Action  by  W.  J.  WiUingham,  Jr.,  against 
R.  D,  Locke  and  others.  Judgment  for  plain- 
tiff.   Defenflants  bring  error.    Affirmed. 

The  ftdlowing  is  the  official  report: 
On  February  12,  1885,  Wlllingham  sued 
Locke  and  H^idricks  upon  six  promissory 
notes  dated  April  17,  1888,  and  due  in  the 
months  from  July  to  December,  1894,  each  be- 
ing for  919.60.  Defmdants  pleaded  that  on 
April  17, 1898,  Locke,  acting  for  both  defend* 
ants,  att^ded  a  public  sale  of  lots  of  land 
belonging  to  plaintiff,  wltii  the  purpose  of 
bidding  for  and  buying  some  of  the  property; 
that  the  advertisements  of  the  sale  stated 
that  tt  would  be  a  bona  fide  auction  sale  to 
the  highest  bidder,  and  that  there  would  be 
absolutely  no  by-bidding  allowed;  that,  In  the 
belief  that  the  sale  was  being  conducted  as 
advertised,  Locke,  In  good  faitii,  bid  for  and 
bought  lots  4,  6,  d,  7,  and  26,  for  various 
sums,  aggregating  $780;  that  among  the  sev- 
eral persons  bidding  on  said  lots  was  RoU 
Sims,  who  bid  against  Locke  for  them,  caus- 
tng  htan  to  bid  more  for  them  than  he  would 
otherwise  have  bid,  and  more  than  thoy  were 
wortii;  that  lots  10  and  89  were  knocked  off 
to  81ms,  as  the  his^est  bidder,  for  $160  each, 
but  he  never  paid  ttx  them,  and  no  effort 
was  made  to  force  him  to  consummate  the 
sale,  bat  said  lots  were  subsequently  sold  to 
ether  parties  for  less  money;  that  Sims  was 
not  a  bona  fide  bidder,  but  was  actmg  at  the 
Inataace  of  plaintiff,  for  the  purpose,  of  caus- 
ing bona  fide  btddeta  to  bid  more  for  the 
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property  than  they  would  otherwise  have  bid, 
but  defendants  did  not  know  this,  and  only 
discoYered  the  same  after  plaintiff's  petition 
was  filed;  and  that  his  action  in  having  a 
puffer  at  the  sale  was  a  fraud  upon  defend- 
ants, rendering  void  the  sale,  and  the  notes 
founded  thereon.  Further,  that  Sims  was 
acting  for  plaintiff's  benefit,  which  fact  was 
concealed  from  defendants  and  others  who 
were  present  for  the  purpose  of  bidding  and 
buying  at  the  sale;  that,  if  Sims  had  bought 
in  the  property  aforesaid,  plaintiff  would  not 
have  held  him  responsible  for  his  bid;  and 
that  $780  was  $430  in  excess  of  the  real  value 
of  the  lots  bought  by  defendants.  They  of- 
fer to  reconvey  the  title  thereto,  upop  receipt 
of  the  payments  they  have  made,  and  the 
notes  still  held  by  plaintiff. 

The  verdict  was  in  favor  of  the  plaintiff, 
abd  defendants*  motion  for  a  new  trial  was 
overruled.  The  motion  contains  the  follow- 
ing, in  addition  to  the  general  grounds:  The 
court  erred  in  charging  the  jury:  "It  is  not 
a  question  as  to  what  Mr.  Sims  may  have 
thought  or  understood.  You  are  to  deter- 
mine what  was  actually  the  fact  Yoa  will 
take  into  consideration  all  the  evidence  as  to 
what  passed  between  Mr.  WiUingham  and 
Mr.  Sims,  what  they  said  to  each  other,  and 
the  purpose  of  their  conversation;  and  if  Mr. 
Sims  was  Incorrectiy  impressed,  if  he  thought 
never  so  truly  that  he  was  employed  and  pro- 
cured by  Mr.  Wlllingham  to  go  there  and  be 
a  puffer,  if  in  point  of  fact  Wlllingham  never 
had  intended  to  procure  him  to  so  act,  and 
was  perfectly  ignorant  of  Sims  having  such 
impression,  and  did  not  intend  to  have  any 
puffers,  and  did  not,  in  point  of  fact,  have 
any,  the  fact  that  Mr.  Sims  went  there  and 
bid  under  the  impression  that  he  was  to  be 
relieved  would  not  vitiate  the  sale."  Error 
in  charging:  'The  mere  fact  that  all  who 
bid  at  the  public  sale  were  not  forced  to  com- 
ply with  their  bids  does  not  vitiate  the  sale. 
The  seller  of  any  property  may,  of  his  own 
volition,  release  any  purchaser  from  comply- 
ing with  his  bid,  for  any  reason  that  is  satis> 
factory  to  the  seller,  and  that  would  not  re- 
lease or  relieve  other  bids  at  the  same  sale 
at  all.  Testimony  of  that  nature  and  kind 
in  this  case  is  allowed  to  go  to  you  simply 
to  throw  light  on  the  general  case,  so  you 
may  better  determine,  the  motives  of  these 
parties,  and  determine  thereby  what  was  the 
real  engagement  between  them,  if  they  had 
any  engagement  After  a  sale  is  completed, 
—after  the  contract  Is  made,— the  parties 
themselves  to  the  contract  may  rescind  at 
any  time,  and  it  is  nobody's  business  but  their 
own;  and  hence  the  charge  that  any  seller 
may  relieve  bona  fide  bidders  of  their  agree- 
ment to  take  the  property,  if  they  see  fit  so 
to  do,  after  the  transaction  is  over."  Error 
in  reiasing  to  charge:  **It  the  jury  beeves 
from  the  evidence  that  Mr.  Sims  bid  on  this 
property  with  the  understanding  or  belief 
that  he  would  not  be  held  responsible  for  his 
bids  In  case  th^  should  be  the  highest  bids  on 


any  lots,  and  that  Mr.  WiUingham  received 
the  ben^t  of  such  bids,  said  Sims  would  be 
a  by-bidder,  under  the  law,  whether  Willing- 
ham  knew  of  such  by-bidding  and  under- 
standing or  not"  Error  in  overruling  an  ob- 
jection to  the  question  asked  plaintiff,  wheth- 
er the  lots  sold  to  defendants  were  sold  for 
more  than  they  were  worth,  the  ground  of 
the  objection  being  that  the  witness  had  no 
right  to  give  an  opinion,  and  in  receiving  the 
answer,  over  objection  that  it  was  irrelevant: 
''No,  sir;  they  sold  for  less  than  what  they 
were  selling  beyond  there  hal£  a  mile."  Er- 
ror in  refusing  to  allow  Locke  to  answer  the 
question^  propounded  on  redirect  examina- 
tion, "Did  Captain  Sims  bid  generally  on  all 
of  the  lots?"  the  court  i^uling,  "The  question 
is  objectionable  on  the  ground  that  it  has 
already  been  gone  over."  Error  in  asking 
counsel,  at  the  end  of  the  charge,  and  in  the 
hearing  of  the  jury,  whether  or  not  the  notes 
sued  on  stipulated  for  attorney's  fees,  with- 
out explaining  to  the  jury,,  or  in  their  hearing, 
the  reason  for  asking  such  question.  The 
court  charged:  VBut  if  before  the  bid  is  made 
the  seller  agrees  with  the  bidder  that  the  bid- 
der shall  make  bids' so  as  to  create  the  im- 
pression that  he  wants  the  property,  but  that 
he  shall  not  be  held  to  any  of  his  bids,  but  be 
relieved  of  all  liability  to  the  s^er,  that 
would  be  by-bidding,  which  would  vitiate  the 
sale.  The  sole  question  for  you  to  determine, 
under  the  light  of  what  I  have  tried  to  make 
clear  to  you  as  the  law  of  the  case,  is  wheth- 
er or  not  the  plaintiff  and  Mr.  Sims  agreed 
together  that  Mr.  Sims  should  be  a  puffer  or 
by-bidder  at  that  sale,  and  that  Mr.  Sims 
did  make  fictitious  bids  by  which  he  was  not 
bound,  which  engagement  was  not  known  to 
the  other  bidders,  and  thereby  fictitious  bids 
were  made  by  the  consent  and  procurement 
of  the  seUer.  If  aoy  such  thing  as  that  trans- 
pired at  the  sale,  then  the  sale  Is  void,  and 
may  be  rescinded  at  the  option -of  the  de- 
fendants in  this  case.  If  there  was  no  such 
bidding  as  that,  the  contract  is  binding,  and 
they  cannot  resclnfl  it"  It  is  alleged  that 
the  court  erred  in  failing  to  go  further,  in  the 
light  of  the  evidence  adduced  by  plaintiff  in- 
tended to  show  that  the  lots  did  not  sell  for 
more  than  half  their  real  value,  and  charge 
substantially  that  the  question  being  one  ex- 
clusively of  fraud  in  the  sale,  it  was  not  nec- 
essary for  the  defendant  to  show  that  he  paid 
more  for  the  property  than  Its  real  value,  or 
that  the  by-bidding,  if  any,  caused  such  fic- 
titious value,  but  that  the  mere  proof,  if  there 
was  such  proof,  that  there  was  a  by-bidder 
present  and  bidding  at  the  sale  at  the  in- 
stance or  procurement  of  the  seller,  either  by 
express  or  implied  agreement  would  be  suf- 
ficient to  vitiate  the  sale;  and  in  failing  in 
any  other  part  of  the  charge  to  instruct  the 
jury  to  this  effect  The  court  charged:  "Yon 
consider  what  was  said,  and  the  circumstan- 
ces under  which  it  was  said,  between  the  par- 
ties. Acquiescence  or  silence,  under  all  the 
drcmnstances,  must  be  taken  Into  considera* 
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tlon  hy  the  Jury,  and  tbey  are  to  detennine 
whether  the  circiunstances  are  each  as  to 
make  acqniiescence  assent  to  any  proposi- 
tion. Yon  see  whether  any  assent  to  any 
proposition  on  the  part  of  Sims  was  so  made 
by  Mr.  Willlngham,  and  whether  thereby 
they  entered  Into  an  agreement.  You  will 
be  carefiiL  In  considering  any  admission  by 
way  of  silence  or  acquiescence,  or  assent 
arising  from  silence,  to  scan  the  evidence 
closely,  to  see  what  the  parties  understood 
and  Intended  under  the  circumstances,  so  you 
will  be  careful  not  to  impute  to  one  a  motlTe 
or  purpose  which  he  did  not  entertain.  On 
the  other  hand,  you  win  be  llltewise  careful 
to  impute  to  all  parties  in  the  controversy  or 
contract,  or  to  the  transaction,  a  genuine  mo- 
tive, the  true  purport  of  which  their  conduct 
and  words  indicate.*'  The  assignment  of  er- 
ror here  goes  to  the  last  two  sentences  of  the 
charge  quoted,  it  being  insisted  that  the  same 
tended  strongly  against  defendants*  position 
that  the  plaintiff,  if  he  did  not  enter  into 
an  express  contract  of  by-bidding,  was  bound 
by  his  assent  thereto,  and  bore  a  very  strong 
intimation  of  an  opinion  entertained  by  his 
honor  that  there  was  no  intentional  assent 
on  the  part  of  the  plaintiff  which  would  bind 
him,  which  intimation  may  have  and  prob- 
ably did  influence  the  Jury  in  making  up 
their  minds  as  to  ^whether  or  not  there  was 
siifllcieiit  evidence  to  show  such  assent  on 
the  part  of  the  plaintiff  as  might  bind  him 
for  acts  done  In  pursuance  thereof. 

Anderson  &  Jones,  for  plaintiffs  in  error. 
A.  W.  Lane,  for  defendant  in  error. 

PBR  CURIAM.  Judgment  affirmed. 


(99  Ga.  298) 

HOWARD  V.  HOWARD. 

(Supreme  Court  of  Georgia.     Aug.  10»  1806.) 

Action  on  Notb— In8truotion8— Abocmbnt  or 

ConKBBI^ 

The  exceptions  to  the  charge  of  the  court, 
fai  view  of  the  issues  involved  and  the  evidence 
submitted*  are  not  well  founded;  and  while  this 
court  does  not  entirely  approve  the  argument 
of  counsel,  as  it  appears  In  the  record,  as  being 
strictly  justified  by  the  evidence,  the  refusal  or 
the  court  to  grant  a  mistrial  because  of  the  mis- 
conduct of  counsel  did  not  constitute  such  an  er- 
ror as  would  require  the  control  of  his  discretion 
in  the  refusal  of  a  new  trial,,  especially  where, 
as  in  the  present  case,  the  overwhrimlng  prepon- 
derance of  the  testimony  Is  in  favor  of  and  sus- 
tains the  findinjT  of  the  Jury. 
(Syllabus  by  the  Court) 

£rror  from  city  court  of  Macon;  J.  P.  Ross, 
Judge. 

Action  by  Sallle  Howard  against  H.  L. 
Howard.  Judgment -for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

The  following  is  the  official  report: 
'Miss  Sallle  Howard  brought  suit  agahist 
H.  Jj.  Howard,  her  brother,  upon  a  promis- 
sory note  dated  February  18,  18d2»  for  $696.- 

66  principal,  '^with  interest  firom ,  at  the 

rate  of  —  per  cent  per-  annum,  with  all  ck- 


pr«nses  of  collection  ind.uded,  ten  per  cent 
attorney's  fees  on  principal  and  interest" 
The  defendant  pleaded  as  follows:  In  con- 
sideration of  services  to  be  rendered  by  him 
to  plaintiff  In  lo<Aing  after  the  money  for 
"Which  the  note  was  given,  and  of  the  fact 
that  he  gave  his  own  personal  note  for  mon- 
ey which  he  was  using  tar  her  benefit,  he 
was  to  pay  her  no  interest;  and  it  was  on 
that  account  that  the  provision  in  the  note  as 
to  interest  was  left  Mank,  it  being  the  inten- 
tion of  the  parties  that  no  Interest  was  to  be 
amrged.  It  was  further  agreed  that  he  was 
to  pay  her  said  money  when  she  needed  it; 
and  she  has  never  called  upcm  him  for  the 
payment  thereof.  It  is  not  true  that  the  note 
was  ever  presented  to  him  for  payment,  nor 
that  payment  was  demanded  or  refused;  nor 
Is  it  true  that  there  Is  now  due  on  the  note 
the  principal  and  interest  as  alleged.  Since 
the  death  of  their  Either,  in  1891,  defendant 
has  looked  after  the  affairs  and  business  6f 
plaintiff,  and  she  and  her  mother  have  been 
under  his  personal  care  and  protection. 
Prior  to  the  giving  of  the  note,  defendant  had 
been  investing  and  looking  after  the  coUee- 
tlon  of  plaintiff's  money  several  years.  He 
had  already  loaned  said  money  to  one  New- 
man; and  in  order  that  plaintiff  might  be 
perfectly  secure  from  loss,  and  that  the  risk 
of  loss  might  fall  on  defendant,  instead  of 
plaintiff,  he  executed  to  her  his  own  note  for 
the  amount  of  the  loan.  He  only  collected 
back  the  money  after  considerable  delay,  and 
with  a  greai  deal  of  trouble,  and  in  small 
amounts  from  time  to  time,  extending  over  a 
long  period;  and  plaintiff  agreed,  In  coufidder- 
ation  of  the  fact  that  he  assumed  all  the 
trouble  and  ride  of  collecting  the  debt,  that 
he  was  to  pay  no  Interest  on  the  note,  and 
was  not  to  be  called  upon  to  pay  the  princi- 
pal until  she  needed  It,  and  notified  him  of 
the  fact  She  has  never  so  notified  or  called 
upon  him.  Further,  plaintiff  is  not  entitied 
to  recover  the  amount  sued  for,  bediuse  she 
was  and  is  indebted  to  him  in  certain  sums, 
shown  by  bill  of  particulars  attached,  with 
interest  thereon,  for  medical  services  render- 
ed by  him  to  her,  as  well  as  for  board  he 
furnished  her,  which  sums  he  pleads  as  a 
set-off. 

The  jury  found  for  the  plaintiff  the  full 
principal  of  the  note,  together  with  interest 
and  10  per  cent  attorney's  fees.  Defendant's 
motion  for  a  new  trial  was  overruled,  and  he 
excepted.  The  motion  alleges  that  the  ver- 
dict is  contrary  to  law  and  evidence,  and  that 
the  court  erred  in  charging  the  Jury:  **lt 
you  believe  that  the  plaintiff  went  to  the 
house  of  H.  li.  Howard  by  reason  of  a  con- 
tract he  entered  into  with  her  mother,  where- 
by he  undertook  to  board  her  and  her  mother 
for  this  year  for  a  valuable  consideration, 
that  he  was  to  take  the  place  for  so  much, 
and  that  their  board  was  a  part  of  the  rent 
compensation  tor  the  plaoe,  and  she  went 
there  under  that  sort  of  an  arrangement,  and 
stayed  these  under  that  sort  of  an  arrange- 
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ment,  and  after  she  had  left  tliere  tor  a  ytalt^ 
or  any  other  purpose,  that  contract  was  ehanr 
ged,  and  she  never  went  back  there  any  more, 
then  he  would  not  be  entitled  to  charge  her 
any  board.  If  the  new  contract  was  silent 
on  the  question  of  whether  she  was  to  pay 
anything  for  the  time  already  spent  with 
him,  the  presumption  would  be  that,  in  mak- 
ing the  new  contract,  he  was  fully  compen- 
sated for  the  time  already  boarded.  If,  on 
the  contrary,  there  was  no  such  agreement 
as  that,  if  she  went  to  his  house  without  any 
information  on  his  part,  and  under  circun^ 
stances  showing  he  was  to  entertain  her  as 
a  guest  simply,  and  he  did  entertain  her  as  a 
guest  simply,  he  could  not  afterwards  charge 
her  board  without  her  consent  But  if  she 
went  there  to  board,  and  he  understood  she 
was  there  for  that  purpose,  an  implied  obli- 
gation thereby  arose  on  her  part  to  pay  for 
the  board  what  it  was  reasonably  worth. 
And,  in  making  tlie  new  contract,  her  lia- 
bility was  retained.  But  I  hardly  think  It 
worth  while  to  charge  you  any  -further  on 
that  subject.  The  eridence  is  for  yonr  con- 
sideration. If  this  new  contract  was  made, 
and  nothing  said  about  board,  the  presump- 
tion is  that  he  was  satisfied  with  the  new 
contract  If  the  new  contract  was  entered 
into  before  she  left  there,  and  she  continued 
to  stay  there  after  the  new  contract  was  en- 
tered into,  she  would  be  liable  for  that  time." 
The  errors  assigned  upon  this  charge  are  that 
no  presumption  arose  that,  in  making  the 
new  contract,  defendant  was  fully  compen- 
sated for  the  time  already  boarded,  if  the  new 
contract  was  silent  on  tlie  question  of  wheth- 
er plaintifC  was  to  pay  anytliing  for  the  time 
already  spent  with  him;  that  the  uncomplet- 
ed sentence  of  the  charge  quoted  was  an  in- 
timation of  the  opinion  on  the  part  of  the 
court  as  to  the  evidence;  that  the  making  of 
the  new  contract  for  rent  embracing  board 
raised  the  presumption  that  plaintift  was  to 
pay  for  the  board  what  it  was  reasonaUy 
worth,  which  board  was  to  be  paid  for  out- 
side of  the  amount  paid  by  defendant  for 
rent;  and  that  this  applied  to  board  already 
due,  as  well  as  to  become  due  in  the  future. 
The  court  charged  that,  if  the  Jury  found  the 
full  sum  of  principal  and  interest  due  plain- 
UfP,  she  would  be  entitled  to  recover  also  10 
per  cent  attorney's  fees.  Defendant  con- 
tends that  no  attorney's  fees  could  be  recov- 
ered, the  contract  sued  on  having  been  made 
after  the  act  of  1891,  providing  that  all  obli- 
gations to  pay  attorney's  fees  in  addition  to 
the  interest  specified  therein  are  void  and  of 
no  effect 

Claud  Estes,  Esq.,  counsel  for  plaintiff,  in 
closing  argument  for  plaintiff  to  the  jury  on 
the  trial  of  said  case,  and  before  the  clos- 
ing argument  for  defendant  (defendant  hav- 
ing the  conclusion),  in  a  long,  impassionate 
strain  of  oratory,  used  language  substantial- 
ly M  follows*  namely:  That  this  lordly  doc- 
tor (referring  to  defendant)  had  driven  bis 
old  mother  out  of  her  house;   that  lie  had 


driven  her,  an  outcast,  from  that  roof  «nder 
which  she  bore  her  children;  that  it  was  a 
distressing  sight  to  see  an  old,  aged  mother 
driven  out  from  under  her  roof,  which  her 
old  husband  had  left  her  as  a  shelter  and 
protection  to  her  old  age,  by  her  own  boy, 
her  strong-handed  son,  that  she  had  nursed 
as  an  infant;  that  he  (defendant)  had  taken 
the  old  homestead  away  from  her,  and  run 
the  old  rat  out  of  the  bam,  and  she's  got 
nothing  else  to  do  but  go  off  and  die  some- 
where; that  he  was  tr^ng  to  take  the  bread 
out  of  his  sister's  mouUi,  and  rob  her;  that 
he  seeks  to  rob  his  sister  of  her  patrimony; 
that  the  brother,  that  plaintiff  loves  as  only 
a  sister  can  lov^  n  brother,  was  robbing  her 
of  the  money  which  that  old  father  had 
worked  for  and  given  her;  that  .defendant 
had  taken  from  her  the  last  cent  she  had;  that 
she  did  not  have  money  enough  to  buy  a 
pair  of  shoes;  that  he  compromises  with 
his  conscience,  and  files  a  defense  that  wlU 
stare  him  in  the  face  as  long  as  this  court- 
house stands;  that  he  (defendant)  was  try- 
ing to  take  the  bread  from  his  sister,  and 
rob  her;  that  he  (counsel)  ought  to  abuse 
Dr.  Howard  (this  defendant),  but  would  not 
do  it;  that  the  jury  have  all  got  hearts  and 
feelings,  and  he  (counsel)  kAsw  what  the 
verdict  would  be;  that  he  (counsel)  wanted 
to  see  a  jury  one  time  who  would  find 
against  plaintiff  for  every  dollar  she's  got 
in  the  world;  that  the  defendant  had  got 
the  old  homestead,  which  belongs  to  that 
old  mother,  and  had  driven  her  and  her 
daughter  out  from  their  home;  and  that  that 
poor  old  woman  was  an  ojatcast  from  her 
own  roof,  and  left  without  a  shelter  over  her 
bead;  and  that  there  is  nothing  for  her  to 
do  but  go  off  and  die,— together  with  other 
such  language  in  the  same  general  strain, 
extending  throughout  the  length  of  said  ar- 
gument, from  the  beginning  to  the  end  there- 
of. Immediately  after  the  close  of  said  ar- 
gument by  plaintiff's  counsel,  defendant,  by 
his  attorney,  requested  that  the  court  per- 
mit the  jury  to  retire  for  a  moment,  in  order 
that  defendant  might  make  a  motion  in  said 
case,  which  perhaps  was  not  proper  for  the 
Jury  to  hear.  The  court  thereupon  having 
permitted  the  jury  to  retire  into  another 
loom,  defendant  requested  and  moved  the 
court  that  said  case  be  withdrawn  from  the 
jury,  and  a  mistrial  declared  in  said  case, 
upon  the  ground  that  the  said  remarks  of 
counsel  were  Improper,  and  had  a  prejudi- 
cial effect  against  defendant,  and  disquali- 
fied the  Jury  from  dispassionately  and  calm- 
ly and  without  prejudice  passing  upon  said 
case.  Defendant,  in  said  motion,  contended^ 
that  the  jury  were  by  said  motion  wrought  up 
to  such  a  pitch  of  fervor  and  excitement  and 
passion  against  the  defendant  as  to  deprive 
defendant  of  his  right  to  a  fair  and  impfLr- 
tial  trial.  Defendant,  in  said  motion,  contend- 
ed that  said  language  of  counsel  was  improp- 
er, and  in  particular  that  portion  of  said  ar- 
gument referrli^  to  defendant's  driving  his 
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aged  mother,  an  oatcast,  from  her  roof,  and 
as  to  his  mother  being  driven  ont  by  him 
from  the  roof  which  her  old  husband  had 
left  her,  and  as  to  her  being  left  an  out- 
cast in  the  world,  without  a  shelter  over 
her  head,  and  with  nothing  to  do  but  go  ofl( 
and  die,  and  as  to  defendant  taking  the 
bread  out  of  plaintiff's  mouth,  and  tcU^ing 
from  her  her  last  dollar,  and  not  leaving  her 
money  enough  even  to  buy  a  pair  of  shoes, 
and  other  such  sibllar  language,  which  was 
absolutely  not  based  upon  any  evidence  or  any 
deduction  to  be  drawn  from  the  evidence, 
but  was  brought  in  gratuitously,  and  wjith- 
out  excuse  or  Justification,  to  inflame  the* 
minds  of  the  jury  against  defendant  The 
court  overruled  said  motion,  and  refused  to 
withdraw  the  case  from  the  jury,  or  to  de- 
clare a  mistrial  therein,  and  required  said 
case  to  proceed  to  a  conclusion  and  verdict 
before  said  jury.  Error  is  assigned  upon 
the  refusal  o^  the  court  to  withdraw  the 
case  from  the  jury,  and  declare  a  mistrial, 
and  upon  the  failure  of  the  ioourt  to  rebuke 
■or  stop  counsel  from  the  use  of  such  lan- 
guage, or  instruct  the  jury  to  disregard  it. 
In  overruling  the  motion  for  a  new  trial, 
the  judge  says:  **Thls  court  is  of  opinion 
that  the  charge  to  the  jury  touching  the 
plaintifl's  liability  to  the  defendant  for 
board,  and  to  which  exception  is  taken,  was 
rather  too  favorable  to  defendant  than  other- 
wise. The  record  shows  that  there  was  no 
material  conflict  in  the  evidence  on  this 
point,  and,  under  that  evidence,  there  was 
certainly  no  contract,  expressed  or  implied, 
on  the  part  of  the  plaintiff,  to  pay  any  board 
for  the  time  spent  with  defendant.  She  was 
at  his  house  by  virtue  of  a  contract  between 
him  and  his  mother,  of  which  contract  plain- 
tiff was  a  beneficiary,  but  to  which  she  was 
not  a  party.  The  defendant  admitted  his 
liability  on  the  note  declared  upon,  and  as- 
sumed the  burden  of  establishing  his  coun- 
terclalm;  and  the  right  to  open  and  con- 
clude the  argument  to  the  jury  was  Invoked 
by  and  granted  to  his  attorneys.  During  the 
entire  speech  of  Mr.  Bstes  for  the  plaintiff, 
defendant's  attorneys  sat  in  silence,  and  ut- 
tered not  a  word  of  objection,  and  raised 
no  question  as  to  the  propriety  of  said  ar- 
gument until  it  had  been  entirely  concluded, 
when  the  jury  was  sent  out,  and  the  mo- 
tion was  made  as  stated.  It  did  not  occur 
to  the  court  to  interrupt  and  rebuke  Mr. 
Estes:  (1)  Because  the  argument,  in  the 
main  and  as  a  whole,  did  not  impress  the 
court  as  being  Improper  and  unduly  prejudi- 
cial to  defendant's  rights;  (2)  because  the 
court  was  not  paying  that  strict  attention 
to  the  argument  to  the  jury  which  is  accord- 
ed to  arguments  addressed  to  the  court,  pre- 
suming that  counsel  for  defendant,  who  was 
following  the  argument,  would  call  to  the 
attention  of  the  court  any  transgression  of 
strict  propriety  on  the    part    of    opposing 


counsel,  unless  he  should  see  proper  to  re- 
serve the  privilege,  as  advocates  sometimes 
do,  of  criticising  and  replying  to  such  ar- 
guments as  seem  unfair,  in  his  concluding 
argument  to  the  jury.  The  language  of  Mr. 
Estes  which  is  excepted  to,  though  rather 
extravagant,  seems  to  the  court  authorized 
by  the  evidence;  certainly  is  that  wherein  he 
criticises  the  conduct  and  attitude  of  de- 
fendant towards  the  plaintiff.  Whether  the 
conflict  between  the  testimony  of  defendant 
and  of  his  mother  and  other  evidence  In  the 
case  authorizes  all  counsel  said  or  not,  the 
court  was  not  at  any  time  requested  to 
rebuke  counsel,  and  warn  the  jury  against 
being  unduly  infiu^ced  by  his  remarks. 
But,  conceding  the  argument  to  have  been 
improper,  the  evidence  demanded  the  verdict 
for  the  plaintiff,  and  such  verdict  ought  to 
have  been  rendered  though  her  counsel  had 
not  uttered  a  word  by  way  of  argument  to 
the  jury.  It  is  doubtful  if  defendant's  tes- 
timony in  his  own  behalf,  if  uncontradicted, 
would  authorize  a  finding  in  bis  favor.  Cer- 
tainly, such  a  verdict  ought  not  to  be  set 
aside  because  of  the  argument  of  counsel. 
The  verdict  for  the  plaintiff  declares  the 
truth  in  the  case,  is  just,  was  demanded 
by  the  evidence,  and  ought  to  stand." 

Steed  &  Wlmberly,  for  plaintiff  in  error. 
Este9  &  Jones,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(90  Oa.  800) 
PBTTEY   V.   DUNIiAP   HARDWARB    CO. 

(Supreme  Court  of  Georgia.     Aug.  10,  1896.) 
Ikjuhgtion— Qarhishmbnt— Rbmbdt  at  Law. 

1.  Money  deposited  in  a  bank  to  the  credit 
of  "P.,  agent,''  could  be  reached  by  a  garnish- 
ment served  upon  the  bank  at  the  instance  of  a 
creditor  of  P.;  and  if  the  bank  knew  the  cred- 
Itoi^s  contention  was  that  this  money  la  fact 
belonged  to  P.  individually,  and  not  to  another 
for  whom  he  claimed  to  act  as  agent  in  making 
the  deposit,  it  could  not,  except  at  its  peril,  pay 
over  the  money  to  the  alleged  principal;  and, 
this  being  so,  there  was  no  occasion  in  such 
case  for  the  creditor  to  obtain  an  injunction  to 
prevent  the  bank  from  so  doing,  although  the'^ 
debtor  was  insolvent.  . 

2.  It  appearing  at  the  hearing  of  an  applica- 
tion for  such  an  Injunction  that  the  bank  had 
answered,  denying  Indebtedness,  and  that  its 
answer  had  be^  traversed,  the  injunction  should 
have  been  denied,  the  plaintifTs  remedy  at  law 
under  the  garnishment  proceeding  being  ample 
and  complete. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Action  by  the  Dunlap  Hardware  Company 
against  W.  B.  Pettey.  From  the  judgment, 
defendant  brings  error.    Reversed. 

Bates  &  Jones,  for  plaintiff  in  error.  Dasli- 
er.  Park  &  Gerdine,  for  defendant  in  error. 

PBB  CURIAM.  Judgmeixt  reversed. 
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(99  Qa.  301) 

WILLIAMS  et  al.  t.  CHEATHAM. 

(Supreme  Court  of  Georgia.     Ang.  10,  1896.) 

Rbs  Judicata. 

It  appearing  from  the  allegations  of  the 
plaintiff's  petition  as  amended  that  the  varions 
matters  of  which  she  therein  complains  against 
the  defendant  had  been  adjudicated  against  her 
by  a  consent  judgment  rendered  in  *'an  equity 
proceeding"  to  which,  both  of  them  were  parties, 
and  the  declaration  not  making  it,  for  any  rea- 
son therein  alleged,  apparent  that  this  judgment 
was  void,  and  neither  it  nor  any  of  the  pleadings 
upon  which  it  wsb  founded  being  set  forth,  and 
all  the  presumptions  of  law  being,  in  fayor  of 
its  validity,  the  petition  set  forth  i^  cause  of 
action,  and  the  court  erred  in  overruling  the  de- 
murrer to  the  same. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Madison  county; 
Seaborn  Reese,  Judge. 

Action  by,  Elizabeth  Cheatham  against  B.  B. 
Williams  and  others.  From  a  judgment  over- 
ruling a  demurrer  to  the  complaint,  defend- 
ants bring  error.    Reversed. 

W.  M.  Howard  Und  John  J.  Strickland,  for 
plaintiffs  in  error.  H.  H.  Carlton,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  reyersed. 


(99  Ga.  303) 

GEORGIA  R.  R.  LESSEES  v.  JONES. 
(Supreme  Ck>urt  of  Georgia.     Aug.  18,  1896.) 
Stock  Killbd  on  Track— Bvidbnob. 
The  evidence  In  thle  case  shows  conda- 
aively  that  the  defendants  exercised  all  the  care 
and  diligence  required  of  them  by  law  to  pre- 
vent the  killing  of  the  plaintiff's  animal,  and 
the  verdict  finding  them  liable  was  therefore 
contrary  to  law,  and  ought  to  have  been  aet 
aside. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Warren  county; 
Seaborn  Reese,  Judge. 

Action  by  M.  M.  Jones  against  the  lessees  of 
the  Georgia  Railroad.  Judgment  for  plaintiff. 
Defendants  bring  error.    Reversed. 

Jos.  B.  &  Bryan  Cnmming  and  M.  P.  Reese, 
for  plaintiff  In  error.  Jas.  Whitehead,  for  de- 
fendant in  error. 

PER  CURIAM.   Judgment  reversed. 


(99  Oa.  810) 


HALL  V.  WORLET. 


(Supreme  Court  of  Georgia.     Aug.  IB,  1896.) 

OlRBOTINO   V^BRDICT— CONrUOTINO  EVIDENCE. 

The  action  being  against  the  administrator 
of  a  married  woman,  upon  a  promissory  note 
signed  by  herself  and  her  husband,  the  defense 
to  which  was  that  she  signed  as  surety  only,  and 
the  evidence  being  conflicting  as  to  whether,  in 
executing  the  note,  she  contracted  as  a  surety, 
or  as  a  principal,  in  her  own  name  and  right,  it 
was  error  to  direct  a  verdict  for  the  defendant 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Elbert  county; 
Seaborn  Reese,  Judge. 
Action  by  James  N.  Hall  against  Joseph  N. 


Worley,  administrator  oi  Mrs.  E.  C.  Hanes. 
Judgment  for  defendant  Plaintiff  brings  -er- 
ror.    Reversed. 

The  following  is  the  official  report. 

J.  N.  Hall  sued  the  administrator  of  Mrs. 
E.  C.  Hanes,  deceased,  upon  a  promissory 
note  for  $1,210,  **f or  purchase  money  of  land," 
dated  February  9,  1889,  due  December  25, 
1889,  and  signed  by  E.  C.  Hanes  and  C.  C. 
Hanes.  Defendant  pleaded  that  Mrs.  E.  O. 
Hanes  signed  the  note  as  security  for  C.  C. 
Hanes,  who  was  her  husband,  and  that  the 
consideration  of  the  note  was  money  borrow- 
ed by  C.  C.  Hanes,  and  there  was  no  consid- 
eration moving  or  justifying  the  signature  of 
E.  C.  Hanes  thereto,  save  the  suretyship  for 
her  husband.  At  the  trial,  after  an  introduc- 
tion of  the  note,  0.  0.  Hanes  testified  for  the 
defendant  that  he  borrowed  the  money  for 
which  the  note  sued  on  was  given,  and  his 
wife  signed  It  as  security,  and  ^t  his  request; 
that  he  once  went  to  plaintiff  to  l^orrow  this 
money,  and  he  refused  to  let  witness  have  it, 
and  be  had  Seymour  to  go  and  see  plaintiff, 
who  afterwards  let  him  liave  it  Seymour  tes- 
tified that  he  went  to  see  plaintiff,  and  told 
him  If  he  would  let  0.  C.  Hanes  have  the  mon- 
ey his  wife  would  secure  him  by  deed  to  her 
land.  In  rebuttal  plaintiff  testified:  "I  never 
did  let  C.  C.  Hanes  have  any  money.  He 
came  to  me  to  get  money,  and  I  refused  to  let 
him  hare  It.  I  never  had  any  dealings  with 
C.  C.  Hanes  at  alL  I  didn't  let  him  hare 
any  of  the  money  for  which  the  note  sued  on 
was  given.  He  had  nothing  to  do  with  it,  ex- 
cept to  sign  with  his  wife  as  her  security. 
He  owned  some  of  the  land  deeded  to  me  to 
secure  this  note.  I  loaned  the  money  to  buy 
part  of  this  land  with.  My  money  bought  it 
I  did  not  let  0.  C.  Hanes  have  any  money. 
The  land  my  money  paid  for  in  part  never 
was  hi  the  estate  of  Mrs.  Hanes.  I  have  a 
deed  to  the  land  my  money  went  into,  to  se- 
cure the  payment  of  this  note."  The  court 
ruled  out  the  testimony  of  plaintiff,  and  di- 
rected a  verdict  for  the  defendant.  Plaintiff 
assigned  these  rulings  as  error. 

G.  A.  Worley,  for  plaintiff  in  error.  Joa..N. 
Worley,  in  pro.  per. 

PER  CURIAM.    Judgment  reversed. 


(99  Ga.  319) 
DODD  et  al.  v.  MAYFIELD. 
(Supreme  Court  of  Georgia,     Aug.  18,  1896.) 
Res  Judicata. 
Where,  In  a  given  transaction,  several  prom- 
issory notes  resting  upon  the  same  consideration 
are  executed,  and  pass  by  negotiation  into  the 
hands  of  different  third  persons,  though  In  a 
suit  instituted  by  a  holder  of  one  of  these  notes 
the  maker  defends  by  filing  a  plea  of  failure  of 
consideration,  and  his  plea  is  found  against  him, 
he  is  not  thereafter  estopped  by  the  Judgment 
rendered  la  that  case  from  filing  a  like  defense 
to  a  similar  action  brought  by  a  bolder  of  anoth- 
er of  such  promissory  notes.    Estoppels  by  judg* 
ment,  like  estoppels  in  pais,  must  be  mutuaL 
(Syllabus  by  the  Court) 


Ua.) 


MARTIN  V.  MoCONNELL. 


Error  from  superior  cotirt,  Milton  county; 
George  F.  Gober,  Judge. 

Action  by  B.  Mayfleld  against  B.  8.  Dodd 
and  others.  Verdict  for  plaintiff.  Defend- 
ants bring  error.    Beversed. 

The  following  is  the  official  report: 
Mayfleld,  as  bearer,  sued  B.  S.  Dodd,  J.  D. 
Neeae,  and  T.  J.  Bettis  on  a  promissory  note 
for  $100,  dated  March  24,  1894,  and  due  No- 
rember  1, 1894,  payable  to  J.  M.  Dodd  or  bear- 
er, and  signed  by  defendants.*  Defendants 
pleaded  not  indebted,  and  that  the  note  was 
KlYen  for  a  certain  Jack,  which  was  worth- 
less^  and  hence  the  consideration  of  the  note 
had  failed.  There  was  a  yerdlct  for  plaintiff 
on  conflicting  evidence.  Defendants  moved 
for  a  new  trial,  and,  the  motion  being  over- 
ruled, they  excepted.  The  motion  was  upon 
the  ground,  among  others,  that  the  court  erred 
in  charging  the  Jury:  "If  the  jury  should  be- 
lieve from  thjB  evidence  that  another  note  was 
given  as  a  part  of  the  consideration  of  the 
purchase  of  the  Jack,  along  with  the  note 
sued  on,  and  that  the  drst  note  had  been  sued 
on,  and  a  plea  flled  thereto  on  the  ground  of 
failure  of  consideration,  and  that  this  plea 
had  been  found  against  this  defendant  in  a 
case  where  such  plea  was  tried,  and  the  facts 
were  such  as  to  allow  the  trial  of  such  plea  on 
Its  merits,  then  the  matters  set  up  in  such  plea, 
and  determined  against  the  defendant,  would 
be  res  adjiidlcata,  and  th^  could  not  be  set 
up  against  him  in  this  case."  It  was  insisted 
by  the  plaintiff  that  on  the  trial  of  the  for- 
mer case  the  defendants  Insisted  on  the  plea 
of  failure  of  consideration,  tor  the  reason 
that  the  payee  had  an  interest  in  the  note, 
and  that  the  bearer  held  it  as  collateral,  and 
had  only  a  part  interest  therein. 

Jas.  A  Dodgen  and  J.  P.  Brooke,  for  plaln- 
tiflis  in  error.  T.  L.  Lewis  and  B.  F.  Shnp- 
son,  for  defendant  in  error. 

PBR  CURIAM.    Judgment  reversed. 


(99  Oa.  314) 

MARTIN  et  sL  v.  McCONNBUi  et  aL  (two 
cases). 

(Supreme  Court  of  Georgia.     Aug.  18,  1890.) 

Stipulation  to  Dismiss— Enforobmbnt. 

Where  an  agreement  for  the  dismissal  of 
a  pending  action  rests  upon  the  condition  that 
the  defendants  will  execute  a  mortgage  to  secure 
a  balance  due  upon  the  debt  sued  for,  after  pay- 
ment of  a  sum  certain  in  pursuance  of  such  agree- 
ment, if  the  defendants  offer  to  comply,  by  the 
due  execution  of  the  mortgage,  the  plaintiffs 
cannot  defeat  the  right  of  the  defendants  to  a 
dismissal  of  the  action  by  a  refusal  to  accept 
the  mortgage.  The  court  erred  in  charging  to 
the  contrary. 
(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Habersham  coun- 
ty; J.  J.  Klmsey,  Judge. 

Action  by  J.  O.  McCkinneD  St  Go.  against  B.  & 
B.  C.  Martin.  Judgment  f or  •  plalntUb.  De- 
fendants bring  error.    Reversed. 


The  following  is  the  official  report: 
McGonndl  ft  Co.  sued  B.  &  B.  C.  Martin 
upon  a  promissory  note  tor  $73.38.  Defend- 
ants pleaded  that  sbice  the  suit  was  brought 
they  had  made  a  contract  with  plahitiffs  by 
whlcb  the  note  sued  on  was  fully  paid  off. 
Upon  trial  In  the  superior  court  the  Jury  fbund 
for  the  plaintiff^  the  amount  sued  for.  The 
testimony  fbr  defendants  was  as  follows: 
About  the  1st  of  March,  1895,  after  the  suit 
on  this  note  and  several  others  of  plahitiffs 
agabist  defendants  had  beoi  commenced,  de- 
fendants proposed  to  plaintiffs  to  make  to  them 
a  payment  on  the  debt  they  owed  plaintiffs, 
whidi  consisted  of  the  note  sued  on  and  sev- 
eral others,  and  give  a  mortgage  on  real  estate 
to  secure  the  same,  provided  plabitiffs  \^uld 
withdraw  the  suits  and  pay  tiie  costs,  and  wait 
with  tiiem  until  falL  PlahitlffB  agreed  to  the 
proposition.  In  accordance  with  the  contract, 
defendants  paid  $17,  in  a  bale  of  cotton,  and 
they  had  deposited  a  note  with  plaintiffs  as  col- 
lateral, made  by  P.  J.  Shore:  and,  after 
plaintiffs  sued,  defendants  had  told  Shore  not 
to  pay  the  note  until  they  and  plaintiffs  had  a 
settlement  After  the  contract  by  plaintiffs  to 
extend  time  until  fall,  defendants  ordered 
Shore  to  pay  over  to  plaintiffs  the  amount  due 
on  the  note.  After  defendants  made  the  pay- 
ment of  $17,  and  the  Shore  note  of  $103,  plain- 
tiffs said  one  of  them  would  meet  defendants 
at  Clarkesville,  and  they  would  draw  the  mort- 
gage. Defendants  did  meet  J.  C.  McConnell, 
one  of  plaintiffs,  at  darl^esville,  as  agreed,  but 
he  then  refused  to  carry  out  the  contract  be- 
cause one  of  the  firm  objected  to  the  arrange- 
ment. So  the  mortgage  was  never  executed, 
but  defendants  had  been  ready,  and  were  now 
ready,  to  execute  the  same  as  agreed,  and  oth- 
erwise fully  cany  out  the  contract  If  the 
contract  was  to  be  disregarded,  they  desired 
the  $17  credited  on  this  note  apd  three  other 
small  notes  divided  equally  between  each  note. 
J.  C.  McO)imell  testified  that  defendants  made 
the  paym3nt  of  $17,  and  nothing  was  said  as 
to  where  it  was  to  be  placed.  .  He  had  not 
placed  it  on  any  of  the  notes  defendants  owed 
hhn,  but  he  did  not  care  where  it  was  placed. 
He  was  willing  to  have  it  placed  on  this  note 
and  three  other  small  notes.  He  did  agree 
with  defendants  that  if  they  would  pay  him 
tiie  $17,  and  secure  the  balance  with  a  mort- 
gage that  Mr.  Bowden  would  say  was  good,  he 
would  extend  the  time  till  f^  on  all  defend- 
ants owed  them,  but  defendants  had  never 
made  the  mortgage.  He  did  not  agree  to  pay 
the  costs  in  the  cases  hi  the  Justice's  court,  and 
did  not  say  anything  about  the  Shore  note  to 
defendants  the  day  th^  came  to  see  him;  but 
when  Shore  got  ready  to  pay  his  note  he  ac- 
cepted it,  and  gave  defendants  credit  on  the 
$300  note,  for  which  it  was  placed  in  his  bands 
as  collateral  security.  Defendants  except  to 
the  followhig  instructions  in  the  charge  of  the 
court:  "If  the  defendants  had  placed  a  note  on 
another  party,  with  plaintiffs  as  collateral,  to 
secure  a  certain  note  for  $300  made  by  defend- 
ants, payable  to  plaintiffs,  and  phUntiflIb  still 
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hdd  the  note  as  collateral  at  the  date  oo  which 
tfalB  contract  to  extend  time  la  dalmed  to  have 
been  made»  and  the  collateral  notB  was  paid  to 
plaintiffs  by  the  party  who  owed  It,  I  char^ 
you  that  that  was  no  consldeiatlon  for  the 
promise  to  extend  time  to  defendants  on  this 
note;  and  I  charge  yoa  that  plaintiffs  would 
have  had  the  right  to  credit  the  amount  of  the 
proceeds  of  the  collateral  note  on  the  $800  note 
top  which  It  was  given  or  turned  over  to  plain- 
tiffs by  the  defendants  to  secure.  If  you 
should  believe  there  was  a  contract  between 
plaintiffs  and  defendants  to  extend  time  to  de- 
fendants, by  defendants  making  or  executiing  a 
mortgage  or  deed  to  plaintiffs  to  secure  the  hi- 
debtednesB  of  defendants  to  plaintiffs,  and  the 
mortgage  or  deed  has  never  been  executed  In 
accordance  with  the  contract,  the  contract 
would  not  be  binding  on  plaintiffs,  notwith- 
standing defendants  may  have  made  some 
small  payments  on  debts  due  to  plaintiffs" 

Geo.  P.  Brwin,  and  J.  O.  Bdwards,  for  plain- 
tiffs in  error.  Jones  &  Bowden,  tor  defend- 
ants in  error. 

PBB  CURIAM.  Judgment  In  both  cases  re- 
versed. 

(99  Ga.  817) 

NORRBLL  V.  MOBRISON. 

LBMLBY  V.  SAMB. 

(Supreme  Court  of  Georgia.     Aug.  18,  1800.) 

Appeal  from  Justice — Filixo. 

1.  Where  a  case  Is  tried  hi  a  justice's  court, 
and  the  losing  party  desires  to  appeal,  he  must 
enter  the  appeal  within  four  days  from  the  ren- 
dition of  the  judgment  complained  of]  and 
where  It  does  not  appear,  either  from  an  entry 
of  filing,  or  from  extrinsic  evidence,  that  an  ap- 
peal was  actually  filed  with  the  magistrate  ren- 
dering the  judgment  within  the  time  above  stat- 
kl,  the  same  should,  on  motion,  be  dismissed. 

2.  This  case  differs  from  that  of  Harvey  v. 
Allen.  19  S.  E.  246,  94  Ga.  465.  There  it  af- 
firmatively appeared  tl^at  an  appeal  from  a  de- 
dsion  of  the  court  of  ordinary  actually  arrived 
at  the  ordinary's  poet  office  in  due  time,  and  un- 
der the  peculiar  facts  of  that  case  this  was  treat- 
ed as  a  filing  with  the  ordinary  himself. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Lumpkin  county; 
J.  J.  Klmsey,  Judge. 

Actions  by  J.  Norrell  and  B.  Lemley  against 
D.  M.  Morrison  In  a  Justice  court  Judgment 
for  plaintiffs,  and  defendant  appeals.  From  an 
order  refusing  to  dismiss  the  ai^>eal,  plaintiffs 
bring  error.     Reversed. 

W.  S.  Huff  and  W.  A.  Charters,  for  plain- 
tiffs in  error.  R.  H.  Baker,  for  defendant  In 
error. 


PER  CURIAM. 

versed. 


Judgment  In  each  ease  re- 


(99  Ga.  SS6) 

SCOTT  V.  WHEELER. 

(Supreme  Court  of  G^rgia.     Aug.  24,  1896.) 

TBiA7i— Aroumbnts  of  Counsbl— Review  ot  Evi- 

DSXOB. 

1.  Where   an    administratrix  had   advertised 
land  for  sale  as  the  property  of  her  intestate*  to 


which  a  dafan  was  filed,  and  after  a  tMLpt  the 
claim  case  had  been  begun  she  filed  an  equitable 
petition  for  the  purpose  of  more  distinctly  as- 
serthig  the  title  of  her  mtestate,  which  was  met 
by  an  answer  from  the  opposite  side,  the  effect 
of  all  of  which  was  to  leave  in  controversy  only 
a  single  material  issue,  as  to  which  the  admin- 
istratrix earned  the  burden  of  proof,  there  was 
no  error  In  allowing  her  counsel  to  open  .and 
conclude  the  argument 

2.  The  evidence  warranted  the  verdict,  and 
none  of  the  numerous  grounds  of  the  motion  for 
a^  new  trial,  ito  f ar  as  approved  by  the  Judge, 
disclose  the  commission  of  any  error  whidi 
would  warrant  this  court  in  overruling  a  judg- 
ment refusing  to  set  the  verdict  aside; 

(SyUabus  by  the  Court) 

Error  ttom  superior  court,  Cherokee  county; 
George  P.  (Sober,  Judge. 

Sarah  L.  Wheeler,  administratrix,  obtained 
an  order  for  a  sale  of  land.  A.  K.  Scott  filed 
a  claim  thereto.  Judgment  for  the  adminis- 
tratrix, and  claimant  brings  error.    Affirmed. 

P.  P.  Dupree,  J.  P.  Brooke,  and  Claj  ft 
Blair,  for  plaintiff  in  error.  W.  A  Teasley  and 
Brown  &  Hutcherson,  for  defendant  in  ezror. 

PER  CURIAM.    Judgment  affirmed. 


(99  Oa.  322) 
MIZE  V.  BREWER. 
(Supreme  Court  of  Georgia.     Aug.  24,  1886.) 
Appbai«  in  Forma  Paupbris—Avfidavit— Ambkd- 

MBNT. 

An  affidavit  to  appeal  in  forma  pauperis 
from  a  judgment  rendered  by  a  coun^  court, 
upon  which  afiSdavit  was  an  entry  of  filing,  duly 
sianed  by  the  county  judge,  and  which  was  in 
all  respects  complete,  except  that  it  lacked  the 
signature  of  the  county  judge  to  the  jurat,  was 
amendable  by  oupplying  the  deficiency;  and  it 
was  therefore  error  not  to  allow  the  appellant 
to  show  bv  that  Judge  that  the  failure  to  sign 
was  a  clerical  omission,  and  also  error  to  refuse 
to  allow  him  to  sign  the  jurat  instanter. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Elbert  county; 
Seaborn  Reese,  Judge. 

Action  by.  S.  S.  Brewer  against  Gteorge  B. 
Mlze.  From  the  judgment,  defendant  brings 
error.    Reversed. 

The  following  is  the  official  report: 
The  case  of  Brewer  v.  Mlze,  pending  in  the 
superior  court  on  appeal  from  the  county 
court  of  Elbert  county,  being  called  for  trial, 
counsel  for  plaintiff  moved  to  dismiss  the  ap- 
peal on  the  ground  that  the  affidavit  in  forma 
pauperis  had  no  Jurat  to  it;  the  affidavit  be- 
ing in  all  other  respects  of  proper  form,  and 
being  dated  August  15,  18^.  On  the  back 
of  the  affidavit  was  written:  ''Filed  this  Au- 
gust 16,  1894.  P.  P.  Proffltt,  Judge  C.  C" 
The  only  objection  offered  to  the  affidavit 
was  that  it  lacked  the  signature  of  the  judge 
of  the  county  court  to  the  jurat  In  answer 
to  this  objection,  defendant  moved  the  court 
to  allow  him  to  show  by  the  judge  of  the 
county  conrt»  who  was  then  present  in  court 
that  it  was  a  clerical  omission  of  his  that  bis 
signature  did  not  appear  on  the  jurat,  and 
moved  further  to  have  the  Judge  of  the  county 
court  supply  the  defldencgr  Instanter.    This 
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the  ooDrt  lefoMd  lo  aQow,  aad  (Hwniwwkl  the 
appeal,  to  which  roUnc  appellaat  ezeevted. 

I.  0.  Tan  Dozer,  f6r  plalstflr  in  tfvon    J.  P. 

Shannon,  fbr  defendant  in  error. 

PBROUBIAH.   Judgment  reyened* 


(9a  Ga.  S26) 

CBAIQ  T.  KIKBB. 
(Svpremt  Court  of  Georgia*    Aog.  24,  1896*) 

FlUUDOIiVNT  €k>N7SlAirOB0— iNSTaUGTIONB. 

Then  behig  nothing  in  the  evidence  to  war- 
rant the  judge  In  giving  in  charge  to  the  jury 
paragraph  1  of  section  1952  of  the  Code,  it  waa 
error  to  do  so;  and  a»  the  eyidenee  In  rapport 
of  the  Teidict  waa  not  atroag,  and  there  waa 
mnch  eyidenoe  to  the  contrary,  thia  eiror  la 
cause  for  a  new  trial.. 
(Byllabna  bj  the  Court.) 

Error  from  auperlor  court,  Gordon  county; 
T.  W.  Mihier,  Judge. 

Action  by  SL  J.  KUcer  against  P.  M.  Craig. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Beyersed. 

W.  H.  Dalmeyv  f  oaf  plaintiff  in  error.  B..  J. 
Klker,  B.  J.,  db  J.  MeOamy,  and  F.  A.  Oan- 
trell,  for  defendant  In  error, 

PBB  CUBIAM.    Jndgment  rey«raed. 


(dO  Oa.  827) 
BSLINqrBK  y.  WESTERN  A  A.  R.  CO. 
(Supreme  Court  of  Georgia.    Aug.  24,  1896.) 
DaATB  or  ExpLOTB— Keoligsnox  or  Mastbr— 

ByiDENOB. 

The  plaintifrs  eyidenee  made  no  stronger 
ease  at  the  last  trial  than  at  the  trial  nnder 
reyiew  when  the  case  waa  before  thia  court  at 
the  March  term,  189&.  22  S.  J3.  580,  95  Ga. 
734.  It  waa  then  held  that  she  was  not  entitled 
to  a  recoyery,  and  conseanently  th^!«  waa  no 
error  at  the  next  hearing  m  graating  a  nonanit. 
The  amendment  to  the  declaration  alleging  an 
additional  ground  of  negligence  against  the  de- 
fendant waa  not  sufficiently  supported  by  eyi- 
denee to  authorise  a  recoyery  on  that  ground. 
(S^llabna  by  the  Oohrt) 

Error  from  superior  court,  Whitfleld  coun- 
ty; T.  W.  Milner,  Judge. 

Action  by  LlUie  A  Esllnger  against  the 
Western  &  Atlantic  Railroad  Company. 
Judgment  for  defendant  Plaintiff  brings  er- 
ror.    Affirmed. 

The  following  is  the  official  report: ' 
Mrs.  Esllnger  sued  the  railroad  company  for 
damages  because  of  the  killing  of  her  hus- 
band* Her  declaration  alleged  in  brief:  On 
June  4, 1892,  and  for  some  time  preyious,  her 
husband  was  employed  by  defendant  as  car 
coupler  In  Its  yard  in  Atlanta.  On  June  4, 
1892,  without  negligence  on  his  part,  but  be- 
cause of  the  gross  carelessnoss  of  defendant, 
be  was  killed  while  in  the  discharge  of  his 
duty  as  coupler  in  said  yard.  He  worked  at 
night,  and  had  been  so  employed  since  his 
connection  with  defendant ,  On  said  date  be 
jeame  on  duty  aa  usual,  and  proceeded  to  per^ 


form  the  duties  assigned  to  him.  At  a  point 
about  25  yards  north  of  defendant's  depot  is 
a  side  track  upon  which  cars  are  placed  at  a 
transfer  shed.  This  track  runs  north  and 
south,  passes  by  the  depot,  and  connects  with 
p.  series  of  tracks  south  of  the  depot  Some 
few  feet  south  of  said  transfer  shed,  the 
space  between  the  rails  of  this  side- track  had 
heesk  floored  with  heayy  oak  planks,  fasten- 
•ed  so  as  to  leaye  no  space  between  the  planks, 
except  near  the  rails,  on  the  inside  of  the 
rails,  for  the  flange  of  the  car  wheels  to  run 
In,  biit  entirely  too  wide  for  this  purpose. 
Ordinary  care  required  defendant  to  see  that 
this  flooring  was  properly  done.  A  few  feet 
south  of  the  point  where  her  husband  was 
killed,  these  planks  had  been  sawed  off  square 
at  the  ends.  Some  of  them  were  longer  than 
others.  From  the  top  of  the  planks  where 
they  had  been  sawed  off,  to  the  ties  upon 
which  the  planks  were  fastened,  left  a  fall  or 
step-off  ot  three  or  four  inches.  Some  time 
during  the  day  of  aaid  June  4th,  cars  had 
been  left  upon  this  track;  and  the  south  end 
of  the  car  furthest  south  was  stopped  a  few 
Inches  south  of  and  beyond  the  point  where 
the  planks  were  siawed  ofC,  so  that  the  ends  of 
these  planks  extended  up  a  short  distance  un- 
der this  car.  About  8  or  0  o'clock  on  the 
night  of  June  4,  1892,  the  duties  of  her  hus- 
band called  him  to  couple  this  car  to  others 
attached  to  the  switch  engine.  As  the  last- 
named  cars  came  back  he  went  in'  to  make 
the  coupling,  which  he  succeeded  in  doing. 
The  momentum  with  which  the  cars  came 
back  against  the  stationary  car  forced  it  be- 
yond the  point  where  the  ends  of  the  planks 
were,  while  he  was  between  the  cars.  The 
step-off  at  the  end  of  the  planks  caused  lilm 
to  lose  his  footing  and  fall,  and  before  he 
could  extricate  himself  the  cars  passed  oyer 
him,  killing  him.  He  went  in  to  make  the 
coupling  from  the  west  side  of  the  cars.  The 
brake  beam  upon  the  moying  car,  which  was 
next  to  and  approaching  the  stationary  car, 
and  to  which  he  was  to  couple,  had  a  bolt  x 
sticking  out  through  the  beam,  the  point  of 
which  extended  through}  and  beyond  the  beam 
three  or  four  inches,  in  the  direction  where 
he  had  to  stand  to  make  the  coupling.  This 
bolt  was  exposed,  and  had  no  tap  on  it;  and, 
from  the  position  in. which  his  body  was 
found,  this  bolt,  or  the  space  between  the 
planks  and  the  rail,  aboye  described,  must 
haye  caught  and  held  his  feet  and  legs,  as  bis 
head  was  in  the  direction  of  the  engine,  an(? 
in  the  opposite  direction  from  that  in  which 
the  engine  and  cars  were  moying.  Haying 
and  leaylng  said  space  between  the  rails  and 
planks,  it  was  gross  carelessness  to  haye  said 
bolt  in  the  place  it  was,  exposed  and  sticking 
out  as  It  was,  without  a  tap  on  it  It  was 
gross  carelessness  on  the  part  of  defendant  to 
leaye  the  ends  of  the  planks  sawed  off,  and 
In  the  condition  in  which  they  were.  O**- 
dlnary  prudence  reqi^ired  that  the  ends  of  the 
planks  should  haye  been  sloped  or  beyeled,  or 
that  dirt  be  packed  at  the  ends  and  sloped, 
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thns  famishing  him  a  reasonably  safe  place 
In  which  to  perform  the  dntles  assigned  him, 
as  In  law  It  was  bound  to  do.  The  brake 
beam  was  too  low.  If  it  had  been  of  the 
proper  and  nsnal  height,  after  he  was  canght 
and  caused  to  fall  it  would  have  passed  oyer 
him,  but  It  was  so  low  as  to  catch  and  strip 
hls<  clothing  up  and  over  his  head.  Because 
he  worked  at  night,  he  had  no  knowledge  of 
the  condition  of  the  planks,  brake  beam,  and» 
bolt,  and  thus,  when  killed,  was  in  the  strict 
line  of  his  duty,  and  without  fault  or  negli- 
gence. By  amendment  it  is  alleged  that  the 
reason  why  the  brake  beam  was  too  low  was 
that  a  nut  on  top  of  a  rod  which  ran  through 
the  brake  beam  to  hold  it  up  was  loose,  and 
had,  by  moving  down  on  the  bolt,  caused  the 
beam  to  come  down  too  low,  and  that  the 
usual,  proper,  and  ordinary  height  of  a  brake 
beam  is  eight  inches  above  the  rail,  while  the 
brake  beam  on  the  car  that  passed  over 
Eslinger  was  but  four  inches  above  the  rail. 
A  former  trial  of  the  case  resulted  in  a  verdict 
tot  the  plaintiff,  and  a  Judgment  refusing  to 
set  aside  the  same  was  reversed  by  this  court 
95  Oa.  734,  22  S.  B.  580.  The  amendment 
just  referred  to  was  made  at  the  last  trial* 
and  upon  the  introduction  of  the  evidence  for 
the  plalntifT  a  nonsuit  was  granted,  to  which 
ruling  she  excepted. . 

The  evidence  shows  the  following:  Eslin- 
ger was. killed  about  7  o'clock  at  night,  in 
June,  1892.  His  cheek  was  crushed  In.  He 
was  found  lying  with  his  cheek  next  to  the 
rail,  and  his  feet  were  lying  north,  somewhat 
diagonally  along  the  track,  or  across  the 
track.  No  part  of  the  machinery  of  the  car 
was  resting  on  his  body.  His  face  was  lying 
close  enough  to  the  rail  for  the  flange  of  the 
wheel  to  have  made  the  wound  on  his  face. 
The  track  between  the  rails  where  his  body 
was  lying  was  a  smooth  place  floored  in  with 
planks.  Witness  Torrence  testified  that,  to 
the  best  of  his  recollection,  all  6t  the  body 
was  resting  on  the  planks.  Some  of  the 
'  planks  are  longer  than  others.  The  body 
was  lying  on  the  planks  between  the  rails. 
Torrence  would  guess  that  6  or  8  or  10  inches 
of  Eslinger's  legs  were  extending  over  the 
ends  of  the  planks.  Thinks  there  was  about 
4  or  5  feet  of*  the  planks  extending  under  the 
stationary  car  before  it  was  moved.  Did  not 
measure.  After  the  cars  were  hit  they  mov- 
ed 4%  or  5  feet,  and  when  they  stopped  they 
were  right  about  the  end  of  the  planks.  Tor- 
rence thinks  the  car  was  right  about  even 
with  the  end  of  the  planks,  or  maybe  a  few 
inches  north  of  them.  The  planks  are  about 
2  inches  thick.  Interrogatories  of  Torrence 
were  taken  about  two  or  three  months  after 
the  accident  His  mind  was  then  much 
fresher  about  the  accident  than  It  Is  now. 
He  then  swore  that  the  stationary  car  which 
Eslinger  went  in  to  couple  was  standing 
tfbout  2%  or  8  feet  over  the  floor,— that  is,  the 
end  of  the  floor  extended  under  the  car  about 
2^  or  8  feet,— and  that  the  other  stationaiy 
car  was  not  over  any  of  the  floor  at  alL    In 


answer  to  the  question  whether  that  testUbo- 
ny  Is  the  trdth,  he  says  that  the  end  of  the 
box  car  next  to  the  engine  was  not  over  the 
floor.  "Q.  The  one  north  of  the  planks?  A. 
They  waa  when  they  hit'*  The  stationary 
car  that  Eslinger  went  in  to  couple  was 
standing  about  2^  or  3  feet  over  die  planks. 
The  first  person  to  get  to  him  after  he  was 
killed  vras  Say.  When  ToiTence  saw  him, 
the  distance  of  his  hekd  from  the  end  of  the 
floor  was  about  3  feet  His  head  was  south, 
and  his  feet  were  north.  The  cars  moved 
about  4  or  5  feet  after  they  came  together. 
In  going  this  distance  they  would  have  t6 
pass  over  the  end  of  the  plank  floor.  Tor- 
rence was  about  a  car  length  and  a  half  from 
Eslinger  when  he  went  in  to  couple  the  cars,  • 
which  were  from  30  to  84  feet  in  length.  The 
flrst  thing  that  attracted  the  attention  of  Tor- 
rence was  the  lamp  falling  out  that  hit  the 
ground,  and  the  next  thing  was  Eslinger  hal- 
looing, ''Oh,  Lordy!"  Just  as  the  cars  came 
together  the  lamp  fell  out  He  hallooed 
pretty  close  after.  Torrence  cannot  give  any 
idea  as  to  how  many  seconds  after  the  cars 
came  togeth^  before  Elsllnger  hallooed.  J>oeB 
not  know  how  long  tt  was  between  the  time 
the  lamp  fell  out  and  the  time  he  hallooed. 
Swore  in  the  interrogatories  that  '*time  laps- 
ing being  about  four  or  five  .seconds  when  he 
was  killed  from  the  time  he  went  between 
the  cars."  Never  timed  it,  and  did  not  know 
for  certain  whether  there  were  four  or  five 
seconds.  The  cars  were  moving,  back  veiy 
slowly  to  the  stationary  car,  and  he  went  in 
to  make  the  coupling,  and  Just  aa  the  cars 
came  together  his  lamp  fell  out  and  he  hal- 
looed; and  Torrence  gave  the  engineer  a  dis- 
tress or  immediate  stop  signal,  and  he  stop- 
ped. Torrence  ran  by  the  engine  and  told 
the  engineer  that  Eslinger  was  killed,  and 
ran  around  the  engine  and  told  those  in  the 
office,  and  came  right  back.  From  the  time 
he  went  between  the  cars  to  the  time  he  was 
killed  was  very  short  What  Torrence  said 
in  his  interrogatories  must  have  been  as  near- 
ly right  as  he  could  have  gotten  it  If  he 
went  in  about  two  or  three  feet  from  the  end 
of  the  planks,  he  went  on  a  perfectly  smooth 
and  level  place.  Torrence  does  not  know 
what  was  there  to  make  bim  f  alL  If  the  sta- 
tionaiy  car  was  up  over  the  end  of  the  planks, 
and  he  had  to  step  off  the  planks.  It  would 
be  some  rougher  than  on  the  planks.  They 
are  about  two  inches  thick.  The  lamp  fall- 
ing out  and  the  hallooing  were  not  exactly  at 
the  same  time.  The  latter  was  "right  on 
top"  of  the  former.  The  cars  were  barely 
moving  at  the  time  of  the  coupling.  Tor- 
rence examined  the  machinery  of  the  cars 
after  the  accident  two  or  three  hours.  The 
brake  beam  was  in  good  order.  He  saw 
nothing  wrong  about  it  It  was  about  eight 
Inches  from  the  floor.  The  plank  was  bev- 
eled off  dose  to  the  rail,  leaving  a  space  for 
the  wheels  to  run  In,  which  space  waa  too 
wide  to  catch  a  foot  The  place  is  now  Just 
as  it  waa  at  the  time  of  the  aceldent   Vlief^ 
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waa  a  rod  that  projected  from  the  center  of 
the  brake  beam,  and  rlirht  under  the  draw- 
head.  That  could  not  have  caught  £aUnger» 
unless  he  had  got  right  between  the  draw- 
heads,  which  would  have  been  a  dangerous 
position  if  the  cars  came  together.  He  could 
not  have  been  caught  by  the  bolt  in  the  cen- 
ter of  the  brake  beam,  if  he  was  in  a  stand- 
ing position  between  the  cars.  He  would 
have  had  to  be  in  a  reclining  position,  leaning 
pretty  far  back,  for  the  bolt  to  have  caught 
him.  To  have  made  the  coupling  properly, 
he  would  not  have  had  to  be  closer  than  18 
or  20  inches  to  the  rod  or  bolt  In  the  brake 
beam.  In  going  in  to  make  the  coupling,  the 
coupler  follows  the  moving  car  after  the  cars 
hit  There  is  no  absolute  necessity  to  go  be- 
tween the  rails  to  make  the  coupling.  He 
can  stand  on  the  outside  and  enter  the  link 
and  pin,  and  that  is  all  to  be  done.  The  car 
was  moving  very  slowly.  It  stopped  within 
four  or  five  feet  after  the  coupling  was  made. 
It  was  made  successfully.  Torrence  does  not 
know  whether  It  was  made  before  the  lamp 
fell  out  or  not.  The  lamp  fell  out  about  the 
time  the  car  was  hit.  Guesses  Eslinger  made 
the  coupling  before  he  hallooed.  He  made  it 
about  the  time  he  hallooed.  The  place  for 
the  flange  of  the  wheels  to  run  in  the  floor 
was  wider  than  was  necessary.  Torrence 
put  his  foot  down  in  that  place  four  or  five 
different  times.  There  was  nothing  where* 
Eslinger  went  in  to  make  the  coupling  to 
cause  him  to  fall.  It  is  a  smooth,  safe 
place.  He  had  been  coupling  cars  ov^  this 
place  two  months,  at  different  t^pes,  along 
that  track  and  over  that  place.  This  was 
one  of  the  most-used  tracks  in  the  yard.  Tor- 
rence has  never  known  an  accident  to  occur 
at  that  place  before  or  since  this  one.  The 
condition  of  the  place  has  remained  unchan- 
ged. Eslinger's  work  was  done  at  night 
There  was  nothing  to  prevent  the  superin- 
tendent and  yard  master  from  seeing  the 
plaqe. 

From  the  testimony  of  Addington,  It  ap- 
pears that  he  was  about  100  yards  away  at 
the  time  of  the  homicide,  and  went  Immedi- 
ately to  the  place.  He,  with  several  others, 
looked  at  the  brake  beam  of  the  car  under 
which  Eslinger  was  killed.  The  beam  was 
hanging  very  low,— witness  thinks  not  over 
four  inches  from  the  plank.  He  turned  a  tap 
on  the  bolt  that  holds  the  brake  beam.  Had 
no  tronUe  to  move  the  bolt  If  it  had  been 
tightened  up,  he  could  not  have  moved  it, 
and  it  would  have  raised  the  brake  beam  two 
Inches  higher.  The  usual  and  ordinary 
lielght  of  a  brake  beam  is  eight  Inches.  Wit- 
ness had  never  seen  one  that  low  before.  It 
would  pitch  a  man  forward  if  he  was  In  there 
and  his  foot  caught  on  the  planks.  In  step- 
I^ng  partly  on  the  planks  and  partly  off  them, 
the  low  brake  beam  would  catch  a  person  on 
the  leg.  Witness  has  been  caught  that  way. 
He  assisted  in  taking  Bslinger  from  under 
the  car.  Hla  head  looked  as  if  the  flange  of 
a  wb0d  had  nut  over  it    Did  not  notice  any 


bruises  on  any  other  part  of  his  person.  His 
vest  was  pulled  up  over  his  head.  Did  not 
notice  where  the  brake  beam,  or  any  part  of 
it,  caught  his  clothing.  There  was  no  blood 
on  the  ground  and  rail  where  he  was  lying. 
The^rake  beam  was  four  inches  from  the 
rail,  and  four  from  the  ground,  which  would 
make  it  eight  inches  from  the  ground,  but 
for  the  planks,  which  were  up  within  an 
inch  or  a  half  inch  from  level  with  the  top  of 
the  rail.  These  are  estimates.  Witness  did  not 
measure.  The  planks  were  two  or  three 
inches  thick.  Tbe  step-off  from  their  ends 
would  not  exceed  three  inches.  Witness 
does  not  know  that  for  the  brake  beam  to 
strike  Eslinger,  he  must  have  been  leaning 
toward  it  and  not  in  a  standing  attftude. 
The  brake  beam  is  under  the  body  of  the  car, 
and  under  the  bumper.  It  Is  about  three 
feet  from  the  brake  beam  to  where  the  link 
is,  when  you  go  to  make  coupling.  For  a 
man  to  put  a  link  In  a  bumper,  he  would  be 
three  feet  from  the  brake  beam,  but  his  feet 
would  not  be  that  fbr.  He  could  get  his  foot 
caught  by  walking  along  when  the  cars  come 
together.  He  has  got  to  keep  them  out  of 
the  way  of  the  brake  beam,  or  it  will  catch 
him  evecy  time.  If  he  keeps  his  foot  up  level 
with  his  body,  then  the  brake  beam  will  not 
catch  him.  ''Q.  Only  way  for  the  brake 
beam  to  catch  hlim  is  for  his  foot  to  get  back 
under  the  bumper?  A  Unless  it  would  be  in 
a  case  of  this  kind." 

John  Byrd,  as  an  expert,  testified,  among 
other  things,  that  it  is  from  four  to  six  or 
eight  inches  from  the  bottom  of  the  brake 
beam  to  the  ground.  He  thinks  a  brake 
beam  four  inches  high  would  be  more  likely 
to  catch  a  brakeman  than  one  eight  inches 
high.  Four  Inches  is  not  enough  space  In 
there  to  let  his  foot  out  In  case  it  should  get 
hung,  while  one  eight  inches  high  has  enough 
room  to  get  his  foot  out  and  get  out  of  the 
way,  if  one  with  beam  four  inches  high 
v^oUld  hang  him  and  drag  him  under  ttife  car. 
That  has  been  his  experience.  If  a  coupler 
went  In  to  couple  a  car  standing  stationary, 
with  the  planks  extending  two  or  three  feet 
under  the  end  of  it,  and  the  place  is  smooth, 
witness  does  not  know  what  would  cause  him 
to  taXL 

The  engineer  of  the  train  which  did  the 
killing  testified:  "I  do  not  think  it  was  over 
a  minute  after  the  accident  before  I  reached 
the  place.  Eslinger*s  head  was  turned  to- 
ward the  engine  when  I  got  to  him.  His 
head  was  'about  two  or  three  feet  from  the 
end  of  the  planks.  From  the  point  where  he 
went  in  to  make  the  coupling  to  where  his 
body  was  found,  he.  would  have  had  to  pass 
over  the  end  of  the  planks  in  some  way.  I 
do  not  know  how  he  got  over  the  end  of  the 
planks.  He  could  have  been  dragged  over 
this  step-off.  I  think  the  planks  are  two  and 
a  half  inches  thick*  and  It  is  down  grade 
there,  and  cinders  and  sand  and  dirt  have 
washed  in  there  until  It  Is  nearly  leveL  It 
could  not  have  been  more  than  an  inch  step* 
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off.  It  was  a  public  crcNMing,  and  had  been 
so  planked  two  or  three  months.  It  is  now 
In  about  the  same  condition  as  it  was  on  the 
uight  of  the  accident  The  step-off  is  just 
as  It  was  when  the  crossing  was  completed. 
I  think  Eslinger  had  been  coupling  for  two 
or  three  months.  We  coupled  oyer  this  track 
every  night  There  is  no  chance  for  .him  to 
get  his  foot  caught  in  the  place  where  the 
flange  of  the  wheel  runs.  It  is  too  wide. 
The  planks  are  beveled  off  for  the  flange  to 
run  in.  I  made  a  careful  examination  of  the 
brake  beam  that  night,  to  see  if  I  could  find 
anything  wrong  with  it  I  found  nothing 
wrong.  I  looked  to  see  if  I  could  see  any 
signs  of  where  his  foot  had  been  caught,  but 
found  nothing.  I  never  measured  it,  but  sup^ 
pose  the  brake  beam  was  about  seven  or 
eight  inches  high.  I  never  saw  anything 
wrong  with  any  part  of  it  Beam  was  In 
good  condition,  and  seemed  to  be  hung  right 
I  saw  no  nuts  or  bolts  projecting  from  it 
The  brake  rod  goes  through  the  beam,  right 
under  the  drawhead.  To  have  been  caught 
by  the  bolt  on  the  brake  beam,  he  would  have 
to  be  right  square  under  the  bumper.  I  do 
not  think  the  nut  was  off.  I  could  find  no 
place  where  he  could  have  been  caught  The 
bolt  that  comes  through  the  brake  shoe  does 
not  affect  the  height  of  the  beam.  The  only 
way  to  change  the  height  of  the  beam  is  to 
take  it  down,  and  change  the  length  of  the 
hanger  rods.  The  bolts  on  the  end  6f  the 
beam  have  nothing  to  do  with  the  height  of 
the  beam.  They  are  put  there  to  hold  the 
brake  shoes  on.  I  looked  to  see  what  could 
have  caused  the  accident  and  could  not  find 
a  thing.  I  saw  no  evidence  of  his  having 
been  dragged  over  the  planks.  When  this 
coupling  was  made,  I  was  coming  back  very 
slowly,  barely  moving.  Had  my  hand  on  air- 
brake throttle,  and,  when  Torrence  sigimled 
me  down,  I  stopped  at  once.  I  think  the 
train  moved  about  five  feet  after  he  gave  me 
the  signal  I  was  looking  right  at  him  whc^ 
he  gave  It  He  cut  me  down  as  soon  as  I 
felt  the  jar  of  the  cars  coming  together.  I 
cannot  understand  how  Eslinger's  head  came 
to  be  turned  towards  the  engine.'*  The  wit« 
ness  last  referred  to  further  testified  that  Bs- 
linger  had  told  him  he  had  a  weak  ankle, 
and  that  on  two  occasions  his  ankle  bad  giv- 
en way  under  him  as  he  attempted  to  step  on 
the  footboard  of  the  engine  witness  was  driv- 
ing, and  came  near  being  injured.  Witness 
advised  him  to  quit  the  job  he  held  and  get 
another,  and  he  said  he  thought  he  would. 
There  was  testimony  by  plaintiff,  and  two 
other  witnesses  who  had  long  kuown  Salin- 
ger, that  th^.  never  saw  or  heard  of  any 
wecULuess  in  this  respect;  that  they  were 
frequently  with  him,  and  he  was  rather  an 
active  man,  etc. 

Maddox  ft  Starr,  for  plaintiff  in  error.  R. 
J.  &  J.  McCamy  and  Payne  &  Tye,  for  de- 
fendant in  error. , 

PBE  OUBIAM.  Jvdgmenl  alllrmed. 


ATKINSON,  J.  (dlssenttng).  There  was 
evidence  to  require  the  submission  of' the  Is- 
sues oC  fact  In  the  case  to  a  Jury. 


(119  N.  C.  39) 
WABBBN  V.  SHOBT. 
(Supreme  Oourt  of  North  Carolina.    Oct   13, 

1896.) 
CoNVBTAHOB  or  Stahdino  Ximbsb  —  Construo- 

TION. 

A  conveyance  of  an  the  timber  which  meas- 
ures 12  or  more  inches  in  diameter  at  the  stamp, 
growing  on  a  certain  tract,  all  of  it  to  be  cut 
and  removed  within  10  years,  includes  only  the 
timber  of  that  dimension  when  the  conveyance 
was  executed. 

Appeal  from  superior  court,  Beaufort  county; 
Tlmberlake,  Judge. 

Controversy  between  Deborah  Y.  Warren  and 
Bettle  Lee  Short,  submitted  without  action,  un- 
der Code,  i  567  et  seq.  Defendant,  Short,  dev- 
isee and  executrix  of  B.  M.  Short  deceased, 
claimed  that  the  conveyance  by  plaintiff,  Waiv 
ren,  to  deceased,  of  all  the  timber  which  meas- 
ured 12  or  more  inches  in  diameter  at  the 
stump,  growing  on  a  certain,  tract,  all  of  it  to 
be  cut  and  removed  within  10  years,  conveyed 
all  the  timber  which  should  attain  that  dimen- 
sion within  the  10  years.  Judgment  for  plain- 
tiff, and  defendant  appeals.    AfiELrmed. 

.    w.   B.  Bodman,  for  appellant.    Obas.   F. 
Wairen,  for  appellee. 

AVBBY,  J.  A  conveyance  of  land,  at  com- 
mon law,  ^^as  deemed,  unless  a  contruy  Intent 
was  expressed  In  the  deed,  to  relate  to  the  date 
of  Its  execntlOD,  and  hence,  hi  construing  the 
statute  of  wlUs  (which  contained  the  words 
"having  an  estate  of  lnheritanee")»  the  courts 
decided  that,  devises  being  a  species  of  convey- 
ance, only  land  to  which  the  devisor  had  titis 
at  the  date  of  the  execution  of  the  Instrument, 
not  land  acquired  between  that  time  and  his 
death,  passed  by  a  general  disposition  of  all  of 
his  land.  2  BL  Gonun.  p.  ^78.  A  penon  may 
convey  the  whole  mineral  interest,  or  only  a 
particular  mineral,. or  the  whole  of  the  thnber, 
or  only  certain  trees,  designated  by  dimensions 
or  spedes,  or  by  both,  and  in  either  case  sqcb 
Uees  pass  as  fulflU  the  descripticm  at  the  time 
of  executing  the  conveyance.  The  modification 
of  the  oommon-biw  principle,  hi  so  fto  as  It  re> 
lates  to  devises,  in  no  way  affects  its  i^iplica- 
tlon  to  deeds  of  ccmveyance.  Upon  this  prin- 
ciple^ as  well  as  upon  the  reason  of  the  thing, 
it  was  held  in  Whitted  v.  Smith,  2  Jones  (N.  a) 
36,  that  an  exertion  hi  a  deed  of  *^all  the  pine 
thnber  that  will  square  one  ft)ot'''embrBced  only 
such  timber  as  had  attained  the  sise  specified 
at  the  time.  An  exception  In  a  deed  of  a  part 
of  the  thing  granted  must  be  described  with 
the  same  certainty  as  the  sitb:|ect-matter  of  the 
oonveyanceb  and  hence  the  rules  fbr  ascertain- 
ing what  is  excepted  must  be  the  nme  as  those 
for  determining  what  passes  by  the  dbed.  Tlie 
conveyance  contained  no  hmguage  which  evln- 
ced  a  purpose  ttf  take  the  hulwiiwut  out  ef  lbs 
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gtneral  role.  One  may  conrey  wom^Mag  Hbat 
bag  no  potential  existence,  subject  to  sncb  le- 
Btrlctlons  as  are  Imposed  by  public  policy,  pm* 
Tided,  always^  he  expresses  wWi  sofflcient 
deamesB  his  intuit  to  do  so.  WlHiams  v. 
Chapman,  118  N.  C.943, 24  S.  B.810;  Brown  r. 
Dall,  IH  N.  0. 41, 23  S.  B.  45;  Loftln  y.  Hlnes, 
107  N.  0.  861,  12  a  B.  1»7.  The  deed  might 
have  been  so  drawn  as  to  pass  an  trees  that 
would  attain  the  slse  mentioned  within  a  rea- 
sonable, though  not  for  an  Indefinite,  period; 
but  the  terms  of  the  deed  cover  none  that  did 
not  fill  the  description  at  Its  date,  and  no  oth- 
ers passed.  Robinson  r.  Gee,  4  Ired.  186. 
For  the  reasons  given,  the  Judgment  of  the 
court  below  is  afflnned. 


019  N.  0. 19) 

GWINN  et  al.  t.  PARKBR  et  aL 

(Supreme  Court  of  North  Carolina.   Oct  18, 

1896.) 

JUDOMBNT— VaOATIOK— TlMB    VOB    FlUXO  PLEID- 
IK08— DiSOBSTION  OF  CoURT. 

1.  ▲  court  has  oower  to  Tacate  or  modify  Its 
judgments  and  orders  during  the  term  In  whldi 
they  are  made. 

2.  The  diflcr^tion  given  to  the  court  by  Code, 

L274,  to  extend  the  time  for  filing  pleadings, 
not  subject  to  review. 

Appeal  from  superior  court,  Gates  county; 
Robinson,  Judge. 

Action  by  Amos  Gwlnn  ana  others  against 
L.  S.  Parker  and  another.  From  an  order 
setting  aside  a  Judgment  previously  rendered 
for  plaintiffs,  and  extending  defendants'  time 
for  answering,  philntlffs  appeal.   Affirmed. 

B.  F.  Aydlett,  for  appellants.  R.  O.  Burton, 
for  appellees. 

FAIRCLOTH,  a  J.  The  pUlntlffs,  having 
previously  filed  a  complaint,  on  Thursday, 
spring  term,  1896»  obtained  Judgment  for  want 
of  an  anawer.  On  the  next  day  the  Judge,  on 
defendants'  affidavit  and  application,  set  aside 
the  Judgment,  and  allowed  defendants  30  days 
to  answer.  PlaintlffiB  appealed.  It  has  been 
the  settled  rule  for  some  time  that  any  order 
or  decree  made  was,  during  the  term,  In  fieri, 
and  that  the  court,  during  the  term,  could  va- 
cate or  modify  the  same.  The  court  has  the 
discretion,  also,— not  reviewable,— to  extend  the 
time  for  filing  pleadings.  Code,  {  274;  Gil- 
christ V.  Kitchen,  86  N.  C.  20;  Brown  v.  Hale, 
03  N.  a  188.   No  error. 


aid  N.  C.  282) 

CHADBOURN  v.  JOHNSTON  et  al. 

(Supreme  Court  of  North  Carolina.   Oct  18, 

1806.) 

MOSTeASS— FORBOLOSUBS— DSVBOT  OF    PAKTIBS— 

Unautbobisbd  Afpbarawob— ErrsoT 

02T  JUDOMKNT. 

LA  widow,  and  alio  the  devisees,  of  a  de- 
ceased mortgagor,  or  those  claiming  under 
them,  are  necessary  parties  to  in  action  to  f ore- 
elese  the  mortgage. 

2.  Where  not  only  the  return  of  a  sununons 
shows  proper  service  on  defendants,  but  an  ap- 

▼•25a.s.nal8 — 45 


pearanoe  is  entered  f6r  them  'by  soltent  attoi^ 
neys,  a  Jndgment  or  order  of  court  will  not  be 
set  aside  on  a  showing  that  such  service  waf 
not  made  nor  the  appearance  authorized. 

Appeal  from  superior  court,  Pendec  coun- 
ty; Graham,  Judge. 

Action  by  W.  H  Chadboum  against  191  M. 
Johnston  and  others.  Appeal  by  plaixitlfl 
from  an  order  setting  aside  a  Judgment  DJid 
sale  and  conflnnatlon  thereunder.    Revers^ML 

W.  R.  Allen,  for  appelant  J.  L.  Stewart, 
.for  appellees. 

FURCHES,  J.  This  Is  a  motion  to  set 
aside  a  Judgm^it  of  foreclosure,  sale  and 
confirmation  thereunder,  and  from  the  facts 
found  by  the  court  It  appears  that  on  the 
6th  of  December,  1886,  John  Watklns  amT 
his  wife,  Rebecca  A.  Watlclns,  executed  f 
mortgage  on  the  land  mentioned  in  the  com- 
plaint to  the  defendant  B.  M.  Johnston,  to  se- 
cure a  debt  due  by  note  of  $3,704,  payable 
12  months  from  date;  that  on  the  26th  of 
December,  1886,  said  Johnston  assigned  said 
note  to  the  plaintiff,  Chadboum;  that  after 
the  execution  of  this  note  and  mortgage,  and 
before  the  commencement  of  this  action,  the 
said  John  Watldns  died,  leaving  a  hist  will 
and  testament,  In  which  he  devised  this  land 
to  his  wife  for  life,  and  the  remainder  In 
fee  to  the  defendant  B.  If.  Johnston,  and 
that  since  the  death  of  said  Watklns  the  de- 
fendant B.  M.  Johnston  has  sold  and  convey- 
ed his  estate  In  said  land  to  W.  J.  Johnston; 
that  this  action  was  brought  against  B.  M. 
Johnston,  W.  J.  Johnston,  and  R.  A.  Wat- 
klns, the  widow  and  devisee  for  life  of  the 
said  John;  that  the  summons  was  served  on 
the  defendant  B.  M.  Johnston,  but  there  was 
no  service  on  the  other  two  defendants; 
that  at  the  return  of  the  summons  the  de- 
fendant E.  M.  Johnston  employed  John  D. 
Kerr,  Marsden  Bellamy,  and  Herbert  Mc- 
Clammy,  practicing  attorneys  at  that  court, 
who  entered  a  general  appearance  for  the 
defendants,  believing  they  were  employed 
by  all,  and  ffied  an  answer  for  the  defend- 
ant B.  M.  Johnston,  and  obtained  leave  to 
file  for  the  others,  but  no  other  answer  was 
ffied.  And  at  March  term,  1894,  a  Judgment 
was  entered  against  B.  M.  Johnston,  who 
was  one  of  the  executors  of  the  mortgagor, 
John  Watklns,  for  the  amount  of  the  debt 
secured  by  the  mortgage,  a  commissioner  ap- 
pointed, and  a  sale  of  the  land  ordered. 
This  sale  was  made  and  reported  to  the 
court  by  the  commissioner,  and  confirmed, 
and  Judgment  of  foreclosure  entered;  and  this 
is  the  Judgment  and  proceedings  thereon  that 
are  asked  to  be  set  aside  under  this  motion. 

The  wife  of  a  mortgagor  who  Joins  with 
her  husband  In  making  a  mortgage  Is  a  nec- 
essary party  In  an  action  to  foreclose.  Nim- 
rock  V.  ScanUn,  87  N.  C.  110.  And,  if  the 
wife  is  a  necessary  party,  it  would  seem  that 
the  widow  who  Joined  In  making  the  mort- 
gage with  her  husband  would  be.  The  heirs 
at  law  of  the  mortgagor  are  necessary  par* 


706 


25  SOUTHBASTBRN  BBPORTQB. 


(N.C. 


ties  in  an  action  to  foreclose.  Fraser  y. 
Bean,  96  N.  C.  327,  2  S.  E.  159.  And  it  wonld 
seem  that.  If  heirs  are  necessary  parties,  a 
devisee  and  those  claiming  nnder  him  would 
be.  We  are  therefore  of  the  opinion  that 
Rebecca  A.  Watkins,  both  as  widow  and  as 
devisee,  was  a  necessary  party,  and  that 
W.  J.  Johnston,  assignee  of  E.  M.  Johnston, 
was  a  proper,  If  not  a  necessary,  party.  But 
it  seems  that  they  were  both  legal  parties 
to  this  action.  They  were  made  defendants 
in  the  summons  issued  in  the  case,  whicl^ 
was  returned  executed,  though  in  truth  and 
in  fact  it  was  not  executed  on  Rebecca  A. 
Watkins  and  W.  J.  Johnston.  This  prima 
fade  gave  the  court  Jurisdiction,  and  au- 
thorized it  to  proceed  to  Judgment.  But  this 
presumption  might  be  rebutted  by  showing 
that  in  fact  it  had  not  been  served;  and,  if 
nothing  more  had  occurred,  upon  the  court's 
finding  this  fact  4t  would  have  been  the  duty 
of  the  court  to  set  aside  the  Judgment  But 
the  matter  did  not  end  here.  Three  prac- 
ticing attorneys  make  a  general  appearance 
for  the  defendants,  which  put  the  defend- 
ants Rebecca  and  W.  J.  Johnston  in  court, 
and  one  of  these  attorneys  (Marsden  Bella- 
my) is  found  to  be  "amply  solvent"  And 
it  has  been  held  by  this  court  that  where  this 
is  the  case  the  court  will  not  set  aside  a 
Judgment  otherwise  regular.  University  v. 
Lassiter,  83  N.  C.  42.  For  this  reason  the 
court  erred  in  setting  aside  the  Judgment 
of  sale  and  the  order  confirming  the  same 
and  foreclosing  the  mortgage^    Error. 


019  N.  C.  46) 

MEEKINS  V.  WALKER. 

(Supreme  Court  of  North  Carolina.    Oct  13, 
1896.) 

AQRIOULTURAL  LiBN  —  AORBBMBNT  -r  PaROL  EVI- 
DENCE. 

1.  Under  Code,  S  1799,  declaring  that  a  pei^ 
son  making  an  advance  in  money  or  supplies  to 
one  engaged  in.  or  about  to  engage  m,  the 
cultivation  of  the  soil,  shall  be  entitled  to  a 
lien  on  the  crops  made  during  the  year  on  the 
land  in  the  cultivation  of  which  the  adyances 
have  been  expended,  in  preference  to  other 
liens,  provided  an  agreement  in  writing  to  that 
effect  be  entered  into  before  any  such  allowance 
is  made,  in  which  shall  be  specified  the  amount 
to  be  advanced,  it  is  not  necessary  that  the 
agreement  state  that  the  advance  was  not  made 
before  the  agreement  was  made,  but  it  being 
stated  that  a  note  has  been  given  for  supplies 
•*to  make  a  crop,"  it  may  be  shown  by  parol 
that  the  supplies  were  furnished  after  the 
agreement 

2.  An  instrument,  though  in  form  a  chattel 
mortgage  with  power  of  sale,  will  be  held  an 
agreement  for  agricultural  lien,  where  it  em- 
bodies the  requisites  prescribed  by  Code,  8 
1799,  and  the  mtent  to  create  the  lien  Is  clear. 

Appeal  from  superior  court,  Tyrrell  county; 
Robinson,  Judge. 

Action  by  J.  c:  Meekins,  Sr.,  against  A.  6. 
Walker.  Judgment  for  defendant,  and  plain* 
tiff  appeals.    Reversed. 


Prud^,  Yann  &  Proden  and  W.  J.  Grifiln, 
for  appellant  Blount  &  Fleming,  for  appel- 
lee. 

MONTGOMERY,  J.  On  the  10th  of  March, 
1894,  David  Alexander  executed  a  paper  writ- 
ing to  the  plaintiff,  who  had  it  registered  10 
days  afterwards,  in  the  following  words  and 
figures:  "I,  David  Alexander,  of  the  county 
of  Tyrrell,  am  indebted  to  J.  C.  Meekins,  Sr., 
of  said  county,  in  the  sum  of  $250,  for  which 
he  holds  my  note,  to  be  due  on  the  1st  of  De- 
cember, 1894  (said  note  having  been  given  for 
money  and  fertilizers  to  enable  said  Alexan- 
der to  cultivate  a  crop  this  year— 1894— on  the 
lands  on  which  he  lives,  in  Tyrrell  county), 
and  to  secmre  the  payment  of  the  same  I  do 
hereby  convey  to  said  Meekins  these  articles, 
of  personal  property,  to  wit:  All  the  crop  of 
cotton  or  com  that  I  may  cultivate  or  cause 
to  be  cultivated  this  year— 1894— on  the  lands 
in  which  I  live,  In  said  county,  Scuppemong 
township,  which  land  is  known  as  the  'Ed. 
Davenport  land,*  commonly  known  as  the 
'Woodlawn  Farm,  and  adjoining  the  lands  of 
Alfred  Alexander,  Andrew  Bateman,  and  oth- 
ers, about  100  acres  of  said  crop;  all  of  which 
crops  are  not  otherwise  Incumbered.  But  on 
this  special  trust:  That  if  I  fail  to  pay  said 
debt  and  interest  on  or  before  the  first  day 
of  December,  1894,  then  he  may  sell  said  prop- 
erty for  cash,  first  advertising  the  same  for 
twenty  days  at  the  courthouse  and  two  other 
public  places  in  said  county,  naming  the  time 
and  place  of  sale,  and  applying  the  proceeds 
of  such  sale  to  the  discharge,  of  said  debt  and 
interest  on  the  same;  and,  should  there  be  a 
surplus  of  such  sales  In  his  bands  after  paying 
said  debt  he  shall  apply  the  same  to  the  cred- 
it of  a  note  he  holds  a^inst  me,  which  note 
was  made  to  A.  G.  Walker,  and  by  him  as- 
signed to  said  Meekins.  Given  under  my 
hand  and  seal,  this  lOtii  day  of  March,  1894. 
David  Alexander.  [SeaLJ"  Three  months 
after  the  execution  of  that  instrument  Alex- 
ander executed  to  the  defendant  an  agricul- 
tural lien  upon  the  same  crops  conveyed  in 
the  paper  writing  executed  by  Alexander  to 
the  plaintiff.  The  defends*  nt  took  Into  his 
possession  and  converted  a  part  of  the  crop, 
and  this  action  was  brought  by  the  plaintiff 
to  recover  the  value  of  the  same,  the  plaintiff 
alleging  that  he  is  entitied  to  it  under  his 
lien;  The  recovery  is  resisted  by  the  de- 
fendant on  the  ground  that  his  (defendant's) 
lien  is  the  superior  one.  The  question,  then, 
is,  can  the  instrument  under  which  the  plain- 
tiff claims  be  upheld  as  an  agricultural  lien 
under  section  1799  of  the  Code?  If  it  can  be^ 
then  the  plaintiff  ought  to  recover;  if  not  he 
cannot  It  is  contended  by  the  defendant  that 
the  form  of  the  instrument  is  that  of  a  chat- 
tel mortgage  with  a  power  of  sale,  and  that 
therefore,  no  statutory  agricultural  lien  arises, 
or  was  intended  by  the  parties  thereto.  Such, 
Indeed,  is  the  form  of  the  paper  writing,  but 
words  are  used  therein  which  show  a  pur- 
pose to  give  effect  to  the  sta^te,  to  wit  "said 


X.  C.) 


GOLDBfiBO  9.  COHISN.^ 


907 


note  having  been  given  for  money  and  f erdlla- 
efs  to  enable  said  Alexander  to  cnlttrate  a 
crop  this  yeai^lSM— on  the  lands  on  which 
he  lives,  in  Tyrrell  coonty."  And  this  court 
has  said  In  Townsend  v.  McKinnon,  98  N.  C. 
308,  8  &  B.  887,  that:  "No  partfcnlar  form  of 
agreement  is  prescribed  whereby  the  lien  is 
created.  When,  t^er^ore,  it  embodies  tlie  req* 
.  nlsltea  prescribed,  and  the  Intent  of  the  par- 
ties to  create  the  lien  contempbited  by  the 
statute  Is  clear,  whatever  the  ft>rm,  the  lien  at 
once  arisea  In  soch  cases,  the  agreement, 
though  it  have  the  form  of  a  diattel  mort* 
gage,  most  be  so  treated  as  to  tf  ectoate  the 
intent  of  the  parties,  and,  in  connection  with 
and  nnd^  the  statntet  the  latter  becomes  a 
part  of  it,  dhrects  the  intent,  and  gives  char- 
acter to  the  lien.**.  The  requisites  prescribed 
to  create  the  lien  are:  (1)  That  the  advances 
must  be  in  money  or  supplies;  (2)  to  the  per* 
son  engaged  or  abont  to  engage  in  the  ooltl* 
vation  of  the  soU;  (8)  after  the  agreement  Is 
made;  W  to  be  expended,  in  the  colttvatlon  of 
the  crop  made  during  that  year;  ^  and  the 
Hen  must  be  on  the  crop  of  that  year.  Olark 
V.  Farrar,  74  N.  0.  e9a  In  addition,  the 
amount  to  be  advanced  Is  to  be  set  out  In  the 
agreement,  which  was  done  In  tbHH  case.  The 
instrument  its^  shows  on  Its  face  that  the 
requisites  have  been  complied  with,  except  that 
It  is  not  stated  therein  that  the  siq^plies  were 
famished  after  the  agreement  was  made.  The 
plalntifF  offered  to  show  this  by  witnesses, 
but  the  court  refused  the  testimony,  and  the 
plaintiff  excepted.  The  exception  is  sustained. 
The  statute  does  not  require  that  the  agree- 
ment should  state  that  the  supplies  were  fur- 
nished after  the  agreement  had  been  made. 
And  it  Is  competent  to  show  that  ta^  by 
proof  dehors.  Reese  v.  Cole,  93  N.  O.  90. 
The  Instrument  recites  that  the  note  was 
given  for  supplies  **to  make  a  crop,**  without 
stating  whether  they  had  already  been  fur- 
nished or  were  to  be  thereafter  furnished  (and 
from  the  date  the  latter  Is  probable),  and  hence 
the  evidence  to  show  the  furnishing  after  the 
Hen  was  executed  would  not  contradict  the 
written  Instrument    New  triaL 


(119  N.  C.  56) 

CRABTBBB  et  aL  v.  8CHEBLKT  et  aL 

(Sapreme  Court  of  North  OaroUna.   Oct.  18» 

1898.) 

Appbal— Praotios^Coksbnt  Ordbbs. 

1.A  finding  of  fact  that  property  was  sold 

at  an  execution  sale  for  a  fair  price  cannot  be 

reviewed  on  appeal. 

2.  A  consent  order  that  an  application  to  con- 
firm a  Kale  may  be  made  and  heard  before  ei- 
ther the  resident  judge  or  the  judge  riding 
the  district,  at  any  time  or  place,  either  within 
or  without  the  district,  Is  valid,  and  an  order 
of  confirmartlon  made  In  accordance  therewith 
is  hence  legal. 

Appeal  from  superior  court,  Graven  county; 
Bryan,  Judge. 

Action  hy  J.  H.  Orabtree  and  others  agslnst 
Ol  J.  BdMeliy  and  ottMrs.    Deflendants  19*- 


peal  from  an  order  conflrmhig  a  sale.    Alllrm- 

W.  D.  Mdver,  for  appeUants.  111.  D.  W. 
Stevenson  and  Olark  ft  Gulon,  for  appellees. 

CLARE:,  J.  The  finding  of  fiict  that  the 
land  at  the  sale  under  judicial  decree  brought 
a  full  and  &ir  price  is  not  reviewable  on  ap- 
peal TruU  V.  Rice,  92  N.  0.  572;  Clark's 
Code  (2d  Ed.)  pp.  067,  568;  Supp.  Clark's 
Code,  p.  80. 

The  consent  order  that  judgment  of  confirma- 
tion might  be  entered  up  in  vacation,  and  out- 
side the  county,  was  valid.  Skttmer  v.  Terry, 
107  N.  C.  103,  12  S.  B.  118;  Bank  v.  Gilmer, 
118  N.  0.  668,  24S.  B.  423.  The  further 
agreement  that  motion  for  such  judgment 
might  be  made  either  before  the  judge  riding 
the  district,  or  the  resident  judge  thereof,  up- 
on 10  days*  notice  of  the  time,  place,  and 
judge,  was  likewise  valid.  The  resident  judge 
had  general  jurisdiction,  and  his  exercising  It 
in  this  case  was  not  a  defect  of  jurisdiction, 
which  cannot  be  conferred  by  consent,  but  an 
objection  to  the  venue,  which  is  waived  unless 
objected  to.  The  parties,  havin|;  consented  to 
the  resident  judge  hearing  the  motion,  cannot 
be  heard  to  except.  The  act  of  1883,  c.  33 
(now  Code,  |  837),  expressly'  provides  that 
such  consent  orders  may  be  made  as  to  injunc- 
tions (Hamilton  v.  Icaid,  112  N.  C.  589,  17  S. 
B.  519);  but  we  take  it  that  consent  orders, 
waiving  objections  to  the  venue,  when  "a  court 
has  general  jurisdiction  of  the  subject-matter, 
are  valid,  independent  of  that  statute,  and  ap- 
plicable in  all  cases.  Practically,  this  must 
often  be  a  convenience  to  suitors  and  counsd, 
and,  as  such  course  can  only  be  taken  by 
consent,  we  cannot  see  that  any  hardship  there- 
from is  likely  to  arise.    No  error. 


cm  N.  C.  89) 

G0LDBBR(J  et  al.  v  COHEN  et  al. 

(Supreme  Court  of  North  Carolina.    Oct.  18, 

1896.) 

Fraudulent  Cokvbtancbs— Actioit  to  Sbt  Asros 

—Instructions.- 

An  instruction  that  the  purchase  of  a  stock 

of  goods  at  an  assignee's  sale  by  a  brother  of 

the  asaignor,  and  the  placing  them  in  the  hands 

of  another  brother,  who  was  insolvent,  were 

badges  of  fraud,  was  not  erroneous,  where  the 

evidence  showeo  a  number  of  previous  trans* 

actions  between  the  assignor  and  his  relatives 

of  a  suspicious  character. 

Appeal  from  superior  court.  Craven  county; 
Graham,  Judge. 

Action  by  M.  Ooldbeig  &  Son  and  otherf 
against  Solomon  Cohen  and  others  to  set  aside 
a  general  assignment  as  in  fraud  of  creditors. 
Judgment  for  plaintiffs,  and  defendants  appeal 
Affirmed. 

0.  R.  Thomas,  for  pUiintlff a  Clark  &  GnloD 
and  W.  D.  Mclver,  for  defendants. 


AVBRY,  J.  The  asslgnmeot  of  emr  opon 
which  coonsel  for  defendants  rdied  on  the 
argument  was  eqieclally  the  Iaal»  in  ttia  otdsf 
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Jb  wlilch  tlK7  i4»pear  In  the  stateisent  of 
tbe  case  on  appeai  If  the  court  liad  charged 
th»  jury  that  the  ptuchaae  of  the  remnant  of 
Che  stock  of  goods  at  public  auction,  and 
through  an  agent  of  one  Lee  Cohen,  of  New 
York,  a  brother  of  the  assignor,  and  the 
placing  of  another  brother,  W.  H.  Ooben,  Ui 
charge  of  the  goods  purchased,  considered 
apart  from  all  other  portioos  of  the  testimony, 
constituted  a  badge  of  fraud,  such  instruction 
would  have  been  clearly  erroneous.  Banking 
Ck).  ▼.  Whitaker,  110  N.  Q.  845,  14  S.  E.  920, 
But  circumstances  which  of  themselves  are 
not  sufficient  to  arouse  Just  suspicion  of  fraud 
veiy  frequently,  when  considered,  as  it  is  prop- 
er to  do,  in  their  relation,  to  other  portions  of 
the  evidence  are  calculated  to  challenge  close 
scrutiny  into  the  good  faith  of  a  party  to  an 
alleged  fraudulent  transaction.  Thus,  the  sale 
ci  goods  by  an  assignor  for  the  benefit  of  cred- 
itors to  an  insolyent  derk,  (n:  to  a  brother, 
who  pays  no  money,  but  gives  his  note,  though 
it  does  not  raise  a  presumption  of  fraud,  and 
may  be  consistent  with  honesty  of  purpose, 
without  further  explanation.  Is  nevertheless 
ddculated  to  excite  suspicion,  and  is  therefore 
deemed  a  badge  of  fraud.  Beasley  v.  Bray,  08 
N.  a  266,  8  S.  B.  497.  The  sale  by  the  as- 
signor, Solomon  Cohen,  who  was  then  in- 
solvent, dining  the  year  preceding  the  assign- 
ment, to  his  mother,  a  married  woman,  who 
was  then  incapable  of  binding  herself  by  con- 
tract, and  to  his  insolvent  •  brother,  W.  H. 
Cohen,  of  large  quantities  of  the  goods  on  a 
credit,  and  the  removal  of  large  quantities  of 
goods  to  a  room  Just  across  the  street  before 
asslgimient,  together  with  the  bringing  of  the 
same  back  to  the  store  after  Lee  Cohen  had 
placed  W.  H.  Cohen  In  charge,  and  in  pack- 
ages still  unbroken,  were  all  drcumstancea 
pregnant  with  suspicion,  and,  If  believed  by 
the  Jury,  invited  scrutiny.  The  evidence  of 
the  near  relationship  of  Lee  Cohen  to  the  as^ 
signer  and  to  W.  H.  Cohen  and  the  mother, 
considered  In  connectioQ  with  his  intrusting 
the  goods  to  another  near  relative  of  the  as- 
signor, who,  after  being  already  under  sua* 
picion  for  transactions  prior  to  the  assignment, 
subsequently  oovinoosly  brought  back  goods 
which  had  been  fraudulently  concealed,  and 
made  them  a  part  of  the  conunon  stock  claimed 
under  the  purchase  for  his  brother  Lee,  was 
properly  called  to  the  attention  of  the  Jury  as 
a  badge  of  fraud,  in  the  sense  that,  hi  the  light 
of  the  surrounding  circumstances,  it  gave 
stronger  color  to  the  suspicion  that  overhung 
the  conduct  of  the  assignor  and  his  near  rela- 
tions both  before  and  after  the  assignment 
True,  the  purchase  by  the  absent  brother,  aft- 
er the  assignmoit  was  a  fact  accomplished, 
was  of  Itself  no  evidence  of  fraud;  but  his 
intrusting  the  management  of  the  goods  to  a 
brother  whose  previous  conduct  had  been  sus- 
picious, and  whose  subsequent  management  of 
the  stock  was  covinous,  tended  to  show  that 
the  concealed  goods  were  brought  Into  the 
store  after,  but  in  pimaaiiot  oC  a  conspiracy 
to  eheat;  entered  Inlo  before  Uie  assignment. 


It  Is  not  Just  to  the  trial  Jodgs  to  detach  a 
part  of  a  sentence,  or  an  entire  sentence,  la 
that  portion  of  the  chaive  enumerating  tha 
facts  relied  on  to  show  tlie  fraud,  and  Insist 
that  the  Judge  meant,  or  the  Juiy  undeistood» 
that  every  slns^  fact  mentioned  of  itadf  con- 
stituted a  badge  of  fraod.  If  a  tcansactlon  is 
secrel;  and  exdusively  betWeen  near  reiatioiiSv 
the  law,  under  a  J^tnWay  nie  of  sfvidenoe, 
where  the  drcomstances  are  known  only  to 
those  parties  present.  Imposes  upon  an  tai- 
solvent  member  of  the  famfly,  disposing  of 
his  property  under  such  dreomstances,  tbe  bur* 
den  of  rebutting  the  presumption  of  bad  taiUu 
Helms  V.  Green,  105  N.  a  251,  U  &  B.  470. 
In  Bank  ▼.  Bridgen,  114  N.  a  883,  19  S.  B. 
667,  the  court  said,  'rThe  existence  of  near 
relationship  between  the  parties  to  a  sua- 
pldons  transaction  often  cooatitntes  additional 
evidence  of  fraud  for  the  Jury*"  but  is  not 
prima  fade  evidemoe  of  fraud.  Bank  ▼•  QX^ 
mer,  U6  N.  C.  708,  22  &  B.  2.  While  Lee 
Coh^  was  not  a  party  to  the  assignment,  nor 
present  when  it  was  executed,  yet  his  pur- 
chase of  the  residue  of  the  stock,  and  taming 
it  over  to  an  insolvent  brother,  whose  eondnct 
was  so  suspicious  before  and  after  the  execu- 
tion of  the  deed,  together  with  his  near  rela' 
tlonship  to  aU  of  the  other  parties,  tended  to 
show  his  entrance  after  the  assignment  into 
a  oonqiiracy  to  defraud  creditors,  formed  by 
other  members  of  the  family,  Including  the  a»; 
signer.  In  contemiilatlon  of  making  a  fraudn* 
lent  disposition  of  the  property. 

While  counsel  did  not  abandon,  he  did  not 
Insist  mKKU  the  other  assignments  of  error. 
Th«y  have  been  carefully  considered,  however, 
and  are  aH  without  merit  As  they  would 
have  been  disposed  of  by  a  per  curiam,  but  for 
the  exertion  already  passed  upon,  it  is  not 
neeessaiy  to  discuss  them  in  detalL  la  defend- 
ants' appeal  the  Judgment  Is  affirmed. 


(lU  N,  C.  34) 

HABBIB  v^  MUBPHT  et  sL 

(Supreme  Court  of  North  OaroHsa.    Oct  18, 
1806.) 

BvmSHOB— MODIVOATION  or  OOSTTBAOT  BT  PaSOL 
— iHBTBUOnONS. 

L  The  rule  that  parol  evidence  cannot  be  re- 
cdved  to  contradict  or  vary  a  written  agree- 
ment  does  not  exclude  parol  evidence  of  a  modifi- 
cation of  such  a  contract  after  its  execution. 

2.  An  Instraction  is  not  erroneous  because  It 
tells  the  Jury  that.  If  they  believe  a  certain  wit^ 
nesB,  and  that  the  facts  are  as  testified  by  him, 
they  shall  find  for  plaintiff,  but  that,  if  they  do 
not  believe  such  witness,  and  believe  the  facts 
are  as  testified  by  other  witnesses,  they  shall 
find  for  defendant 

Appeal  from  superior  court,  Beaufort  coun- 
ty; Boykin,  Judge. 

Action  l^  B.  W.  Harris  against  Murphy^ 
Jenkins  &  Oo.  Judgment  for  phOntiiE,  and  de- 
fendants appeaL   Afitaned. 


F.  Wancn,  for  appeUantSL 
Rodman  and  J.  EL  SmalV  tar  i 


W.  BL 


N.a> 


HABBIS  9.  HUBFHY. 


7W 


MONTGOMERT,  J.  This  action  w$b  eom* 
menced  in  the  court  of  a  Justice  ot  the  peace  to 
recover  of  the  defendants  an  amount  alleged  to 
be  due  to  the  plaintiff  for  work  and  labor  per- 
termed  for  th^  defendants  in  raising  a  sunken 
flat  or  barge  filled  with  coal,  and  for  other 
services  rendered  In  coimectlon  therewith. 
The  first  cause  of  action  sets  out  an  express 
contract,  the  second  declares  as  for  a  quan- 
tum meruit  The  defendants  deny  the  right  of 
the  plaintiff  to  recover,  oa  the  ground  that  the 
contract  was  In  writing,  and  entire,  and  that 
the  plaintiff  has  not  performed  his  part  of  the 
same.  The  contract  is  in  the  following  words 
and  figures:  "Washington,  N.  C,  September 
7,  1891.  Received  of  B.  V.  Murphy  fifteen 
dollars  in  part  payment  for  raising  barge  of 
coal,  and  taking  up  coal  from  bottom  of  river 
at  S.  R.  Fowle  &  Son's  wharf,  and  preparing 
the  two  barges  for  towing  to  Tarboro,  and  go- 
ing and  looking  after  .them  from  Washington 
to  Tarboro.  The  full  amount  being  $55  for  the 
entire  contract  R.  W.  Harris.*'  During  the 
trial  the  plaintiff,  offered  evidence  tending  to 
show  that  the  ^contract  had  been  modified  aft- 
er its  execution  to  the  extent  of  relieving  the 
plaintiff  of  every  obligation  thereunder  ex- 
cept that  of  raising  the  barge,  and  that  for 
any  services  the  plaintiff  should  render  after 
the  barge  was  raised  the  defendants  were  to 
pay  him  two  dollars  per  day.  The  defendants 
excepted  to  the  Introduction  of  this  evidence 
on  the  grounds:  First,  that  there  was  an  ex- 
press contract  in  writing,  and  entire,  between 
the  parties,  and  that  the  plaintiff  could  not  re- 
cover for  his  services  as  on  a  quantum  meruit, 
nor  for  part  performance;  and,  further,  that 
parol  evidence  could  not  be  allowed  to  contra- 
dict alter,  or  modify  the  written  contract  The 
exception  cannot  be  sustained.  In  Meeklns  v. 
Newberry,  101  N.  C.  17,  7  S.  B.  655,  656,  it  Is 
said:  "It  is  a  settled  rule  of  the  law  that 
when  the  parties  to  a  contract  reduce  the  same 
to  writing,  in  the  absence  of  fraud  or  material 
mistake,  properly  alleged,  parol  evidence  can- 
not be  received  to  contradict  add  to,  modify, 
or  explain  it"  And  this  rule  was  recognized 
before,  and  has  been  affirmed  in  numerous 
qases  since,  that  decision.  But  in  all  those 
cases  the  offer  was  to  change  or  to  modify  or 
to  alter  the  written  contract  by  evidence  In 
parol  of  declarations  and  understandings  made 
either  contemporaneous  with  or  prior  to  the 
execution  of  the  written  contract  The  rule, 
.  however,  does  not  apply  in  cases  like  the  one 
before  the  court,  where  the  modification  is  al- 
leged to  have  been  made  subsequent  to  the  ex- 
ecution of  the  writing.  Browne,  Par.  Ev.  99; 
Greenl.  Ev.  303;  Swain  v.  Seamens,  9  WaU. 
271;  Emerson  v.  Slater,  22  How.  41.  In  the 
last-cited  case  the  court  cite  the  case  of  Ooss 
V.  Nugent  5  Bam.  &  AdoL  65,  and  quote  from 
It  the  rule  as  laid  down  by  Lord  Denman: 
''After  the  agreement  has  oeen  reduced  into 
writing,  it  is  competent  to  the  parties^  in  cases 
teUlng  within  the  general  rules  of  the  common 
law,  at  any  time  before  the  breach  of  it  by  a 
new  contract,  not  In  writing,  either  altogether 


t9  waive,  dissolve^  or  anni4  the- former  agree- 
ment or  in  any  manner  to  add  to  or  subtract 
from  or  vary  or  qualify  the  terms  of  it  and 
thus  to  make  a  new  contract"  One  of  the 
witnesses— Waiter  Spencer— testified  that  aft- 
er the  contract  in  writing  was  entered  into 
while  the  work  was  going  on  at  the  wharf. 
Murphy  (a  deceased  partner  of  the  defend* 
ants)  agreed  that  Harris  should  only  raise  the 
barge,  and  that  he  should  be  released  from 
the  balance  of  the  contract  and  that  all  the 
services  that  the  plaintiff  might  render  after 
the  fiat  was  raised  should  be  cimsldered  ex- 
tra, and  that  the  plaintiff  should  receive  there- 
for two  dollars  per  day.  Several  other  wit- 
nesses testified  concerning  that  conversation 
^etween  the  plaintiff  and  Murphy,  and  these 
witnesses  said  that  the  only  modification  of 
the  contract  was  that  the  plaintiff  was  not  re- 
quired to  get  up  from  the  bottom  of  the  river 
the  coal  which  had  slipped  off  the  batge  when 
it  sunk.  The  testimony  was  irreconcilably 
contradictory.  His  honor  instructed  the  jury: 
**Now,  if  the  Jury  should  believe  that  the  wit- 
ness Walter  Spencer  told  the  tn:\fh,  and  that 
the  contract  was  so  modified,  that  they  should 
find  that  the  defendants  are  Indebted  to  the 
plaintiff  in  the  sum  of  forty  dollars,  that  being 
the  balance  of  the  contract  price;  and  also  for 
any  extra  services  after  the  fiat  was  raised  at 
the  rate  of  two  dollars  per  day.  The  plain- 
tiff claims  that  he  was  engaged  five  days  in 
transferring  the  coal  from  the  fiat  to  the  wharf, 
at  two  dollais  per  day;  and  that  he  was  en- 
gaged five  days  In  watching  the  fiat  at  two 
dollars  per  day.  But  on  the  other  hand,  if  the 
jury  should  believe  that  the  witness  Walter 
Spencer  did  not  tell  the  truth,  and  should  be- 
lieve, as  testified  by  the  other  witnesses,  that 
the  only  modification  of  the  contract  was  the 
plaintiff  was  not  required  to  get  up  the  coal 
from  the  bottom  of  the  river,  then,  it  being 
admitted  that  the  other  provisions  of  the  con- 
tract on  the  part  of  the  plaintiff,  viz.  the 
preparation  of  the  bai^ges  for  towing,  and  going 
with  them  and  looking  after  them  from  Wash- 
ington to  Tarboro,  had  not  been  performed 
by  the  plaintiff,  the  contract  being  entire  and 
indivisible,  the  plaintiff  would  not  be  entitled 
to  recover."  The  defendants  excepted  to  the 
charge.  The  exception  cannot  be  sustained. 
There  are  numerous  decisions  In  our  reports  to 
the  effect  that  the  court  cannot  single  out  a 
witness  or  witnesses  where  the  testimony  is 
confiioting,  and  charge  the  jury,  if  such 
witnesses  have  told  the  truth,  or  if  they  be- 
lieve those  witnesses,  to  let  their  verdict  be 
so  and  so.  State  v.  Rogers,  93  N.  O.  528;  An- 
derson V.  Steamboat  Co.,  64  N.  G.  403;  Weis- 
enfield  v.  McLean,  96  N.  G.  253,  2  S.  E.  56; 
Jackson  v.  Commissioners,  76  N,  G.  282.  If 
the  instruction  complained  of  seems  to  be  ob- 
noxious to  the  prohibition  contained  in  the 
above-named  cases,  it  is  only  seemingly  so, 
and  not  really  so.  In  the  case  before  the  court 
the  witness  Spencer  wa&  not  singled  out  iu 
the  offensive  sense  of  those  worda  The  at- 
tention of  the  juxy  was  shaiply  drawn  to  the 
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contradiction  between  the  testimony  of  that 
witness  and  that  of  the  other  witnesses,  and 
the  Jury  were  Instmcted,  in  substance,  to 
weigh  the  testimony  of  them  alL  They  were 
told  that,  if  they  believed  this  witness  Spencer 
bad  told  the  truth,  and  that  the  contract  was 
modified  as  he  had  testified,  then  to  find  for 
the  plaintiff;  and  in  the  same  breath  they  were 
told:  "But,  on  the  other  hand,  if  the  Jury 
should  belieye  that  the  witness  Si>3ncer  did 
hot  tell  the  truth,  and  should  believe,  as  testi- 
fied by  the  other  witnesses,  that  the  only  mod- 
ification of  the  contract  was  the  plalntifT  was 
not  required  to  get  up  the  coal  from  the  bot- 
tom of  the  river,  then,  •  •  •  the  contract 
being  entire  and  indivisible,  the  plaintiflT  would 
not  be  Entitled  to  recover."  The  credibility 
and  the  character  of  the  witness  Spencer  were 
no  more  on  trial  before  the  Jury  than  were 
the  credibility  and  character  of  the  other  wit- 
nesses. It  was  impossible  for  the  jury  to  have 
been  misled  by  this  charge  so  as  to  have  be- 
lieved that  it  was  his  honor's  opinion  that 
more  weight  was  to  be  given  to  Spencer's  tes- 
timony than  to  that  of  the  other  witnesses 
whose  testimony  was  in  conflict  with  his. 

The  other  exceptions  are  not  sustained,  and, 
as  they  are  connected  with  and  are  dependent 
upon  those  already  discussed,  it  is  needless  to 
go  into  them.    Affirmed. 


(11»  N.  O.  43) 

KBATON  V.  JONES  et  aL 

(Sopreme  Goiirt  of  North  Oarolina.    Oct  IB, 

1896.) 

RS0BIFT*-PAltOI«  EVIDBWOB. 

A  memorandmn  redting  that  "this  is  to 
show  that  J.  and  K.  hsTO  this  day  settled  all 
accounts  standing  between  them  to  date,  and 
all  square  except  the  balance  of  $302.54  as 
dealing  with  and  through  S.,"  is  subject  to  be 
explained  by  parol  evidence  as  to  the  matters 
considered  in  the  settlement. 

Appeal  from  superior  court,  Perquimans 
county;   Robinson,  Judge. 

Action  by  Joseph  D.  Keaton  against  O.  B. 
Jones  and  others.  There  was  a  Judgment 
for  plaintiff,  and  defendants  appeaL  Affirm- 
ed. 

B.  P.  Aydlett,  for  appellants.  W.  M.  Bond 
and  R.  C.  Strong,  for  appellee. 

PAIRCLOTH,  O.  J.  The  contract  alleged 
in  the  first  article  of  thcf  complaint  and  ad- 
mitted by  the  answer  was  "that  on  or  about 

the ■  day  of  February,  1808,  defendants 

agreed  and  contracted  with  plaintiff  to  buy 
from  him,  at  five  dollars  and  fifty  cents  per 
thousand,  all  the  logs  which  he  would  cut 
and  put  in  tugboat  water  in  Perquimans 
river  during  the  year  1893;  that  pUintiff  was 
to  inform  defendants  when  the  logs  were  put 
in  water  according  to  agreement,  and  de- 
fendants were  at  once  to  send  rafting  gear, 
measure  said  logs,  receive  them,  and  pay 
platntiff  for  them.**  Several  rafts  were  re- 
ceived and  paid  f6r.    One  raft  or  lot  was  put 


in  the  Wter  according  to  contract,  but,  for 
want  of  rafting  gear,  was  lost  On  Janu- 
ary 20,  1894,  defendants  wrote  to  plaintiff 
"to  come  to  Elizabeth  City  to  settle  for  last 
raft  received  by  defendants  fro^i  him."  The 
parties  met  accordingly  at  Elizabeth  City, 
and  the  following  writing,  marked  "A,"  was 
signed  by  each  party:  "This  is  to  show  that 
Jones  &  Go.  and  J.  D.  Keaton  have  this  day 
settled  all  accounts  standing  between  them 
to  date,  and  all  square  except  the  balance  of 
$302.54  as  dealing  with  and  through  Speight 
&  Son,  for  which  amount  we  hold  both  re- 
sponsible. Speight  &  Son  and  J.  D.  Keaton.* 
The  evidence  of  'both  parties  shows  that  the 
"lost"  logs  were  not  considered  nor  paid  for 
in  said  settlement,  and  for  their  value  this 
action  is  brought.  His  honor  told  the  Jury 
that,  if  the  parties  had  a  settlement  of  all 
their  matters,  the  plaintiff  could  not  recover; 
also  that.  If  the  sunken  logs  were  not  taken 
into  consideration,  then  "plaintiff  could  go 
behind  the  receipt,"  and  recover  whatever 
amount  they  found  to  be  the  value  by  the 
contract  price  of  the  lost  logs.  Defendants 
excepted  and  appealed. 

The  defendants  Insist  that  the  writing 
marked  "A"  is  conclusive,  and  that  parol  evi- 
dence cannot  be  heard  in  support  of  plain- 
tlfTs  claim,  unless  fraud  or  mistake  be  al- 
leged and  proved.  This  is  a  misconception. 
When  the  writing  is  the  contract  as  well  as 
a  receipt,  then  It  is  conclusive,  except  for 
fraud  or  mistake  shown;  but  when  the  writ- 
ing is  only  an  acknowledgment  of  payment 
or  delivery  it  is  only  prima  focie  conclusive, 
and  the  fact  recited  may  be  contradicted  by 
oral  testimony.  This  rule  is  laid  down  in  1 
Greenl.  Ev.  8  306.  The  same  was  held  by 
this  court  in  Reid  v.  Reid,  2  Dev.  247,  and 
several  subsequent  cases,  notably  that  of 
Harper  v.  Dail,  92  N.  C.  304.  The  writing 
marked  "A,"  and  relied  on  by  defendants, 
does  not  profess  on  its  face  to  be  a  contract, 
nor  does  it  recite  the  material  parts  of  the 
contract,  made  about  a  year  before,  as  It  Is 
admitted  in  the  pleadings.  It  is  only  evi- 
dence of  a  settlement  had,  and  was  subject 
to  be  explained  by  parol  proof.  The  charge 
of  the  court  was  agreeable  to  the  uniform  de- 
cisions in  this  state,  and  the  Judgment  is  af- 
firmed. 


(119  N.  c.  ») 
TAYLOR  V.  RUSSELL  et  aL 
(Supreme  Court  of  North  Carolina.     Oct.  13, 
1896.) 

Statutb  of  Pbaods— Who  mat  Plbad— Pabtnbr- 
BH IP— Injunction  and  Receives. 

1.  A  person  who,  by  a  parol  contract,  is  to  re- 
ceive a  conveyance  from  another,  cannot  plead 
the  invalidity  of  the  contract  under  the  statuts 
of  frauds,  when  the  other  offers  to  perform. 

2.  Where  a  partner,  who  remains  m  possessiun 
of  the  partnwship  property  after  dissolution,  is 
insolvent,  and  is  about  to  sell  the  property,  the 
granting  of  an  injoaction  to  prevent  such  sale. 
and  the  appointment  of  a  receiver  pending  an  ac- 
counting between  the  partners^,  is  proper. 
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Appeal  from  superior  court,  Beaufort  county; 
Boy  kin.  Judge. 

Action  by  W.  H.  Taylor  against  H.  A.  Rus- 
sell and  Thomas  Lee.  Defendants  appeal 
from  an  order  granting  an  injunction  and  ap- 
pointing a  receiver.    Afitoned. 

W.  B.  Rodman,  for  appellants.  J.  H.  Small 
and  B.  B.  Nicholson,  for  appellee. 

FURGHES,  J.  This  action  is  before  us  by 
appeal  of  the  defendants  from  an  order  of  the 
court  below  granting  an  injunction  and  ap* 
pointing  a  receiver.  And  as  the  appeal  is 
from  an  interlocutory  order  based  upon  affi- 
davits, it  becomes  our  duty  to  consider  only 
such  matters  as  will  enable  us  to  determine 
whether  the  order  appealed  from  should  be 
continued  till  the  final  hearing,  and  to  leave 
as  many  of  the  disputed  and  litigated  ques- 
tions undisposed  of  as  we  can  until  the  final 
hearing.  It  appears  from  the  affidavits  of 
both  parties  that  there  was  a  partnership  en- 
tered into  to  do  a  milling  and  lumber  busi- 
ness, though  there  is  some  dispute  as  to  the 
terms  of  this  partnership,  and  we  do  not  un- 
dertake to  settle  this  disagreement;  that  un- 
der this  agreement  the  plaintiff  and  defend- 
ant commenced  and  carried  on  the  milling 
and  lumber  business  for  some  time,  both  par- 
ties alleging  that  they,  put  money  and  labor 
Into  the  concern.  After  operating  this  busi- 
ness for  some  time,  a  disagreement  to<^  place 
between  them,  and  work  was  suspended,  and 
the  defendant  alleges  that  the  partnership 
was  dissolved,  and  plaintiff  does  not  deny 
this  allegation.  A  part  of  the  agreement  was 
that  plaintiff  should  convey  to  the  defendant 
an  undivided  half  interest  in  the  mill  and  land 
upon  which  it  was  located.  The  plaintiff  al- 
leges, subject  to  two  mortgages  then  existing 
upon  said  pn>perty,'-one  to  the  Bank  of  Wash- 
ington, and  another  to  Thomas  Lee  for  ^,600; 
and  the  defendant  admits  that  he  was  to  take 
his  moiety  subject  to  the  Lee  mortgage,  but 
denies  that  the  other  mortgage  was  named, 
and  further  aUeges  that  be  had  no  knowledge 
of  the  bank  mortgage.  It  is  also  alleged  and 
admitted  that  the  defendant  has  taken  pos- 
session of  what  money  there  was  on  hand  be- 
longing to  the  concern,  and  that  he  has  taken 
possession  of  the  logs  and  lumber  on  band; 
also  the  books  and  accounts.  And  it  is  alleg- 
ed, and  not  denied,  that  the  defendant  is  in- 
solvent. This,  ordinarily,  would  seem  to  en- 
title the  plaintiff  to  an  account,  to  an  injunc- 
tion asainst  the  defendant's  selling  the  prop- 
erty, and  to  a  receiver.  But  the  defendant 
sets  up  two  reasons  why  he  says  the  plain- 
tiff is  not  entitled  to  this  order:  Fiist,  that 
a  part  of  the  contract  was  that  the  plaintiff 
was  to  convey  to  him  one-half  of  the  mill,  etc., 
which  is  real  estate;  that  the  plaintiff  has 
refused  to  do  this;  and  that  it  is  a  contract 
within  the  statute  of  frauds,  not  being  in  writ- 
ing, and  the  defendant  pleads  this  statute; 
while  the  plaintiff  denies  that  he  ever  refused 
to  convey  this  property  to  the  defendant,  and 


alleges  that  he  is  now  ready  and  willing,  and 
always  has  been,  to  convey  to  the  defendant 
upon  his  complying  with  his  part  of  the  con- 
tract So  we  see  that  this  is  one  of  the  mat- 
ters of  dispute  between  the  parties  that  we 
cannot  decide.  But  it  is  a  question  of  fact 
necessarv  to  be  considered  by  us  in  passing 
upon  the  question  of  injunction.  If  the  plain- 
tOf  is  prepared  and  willing  to  make  defendant 
a  deed  according  to  the  contract,  as  he  alleges 
he  is,  the^  defendant  cannot  prevent  it  by 
pleading  the  statute  of  frauds.  He  is  at  the 
wrong  end  of  the 'contract  to  do  this.  Green 
V.  Railroad  Co.,  77  N.  C.  96,  and  a  dozen  other 
cases  cited  by  Won^ack  under  this  case.  If 
the  plajntiff  is  ready  and  willing  to  convey,  as 
he  alleges  he  is,  equity  will  consider  what 
should  be  done  as  done,  and  the  defendant,  in 
equity,  a  joint  owner  of  this  property.  But 
the  defendant  says  further  that  since  the  dis- 
solution of  the  partnership  he  has  bought  the 
Thomas  Lee  mortgage,  and  has  paid,  or  has 
obligated  himself  to  pay,  $2,250  for  it,  and  it 
is  under  this  mortgage  that  he  has  advertised 
the  property,  and  is  proposing  to  sell,  and 
should  not  be  interfered  with  by  injunction. 
While,  on  the  other  hand,  the  plaintiff  replies 
that  there  are  at  least  two  reasons  why  he 
should  be  enjoined,  viz.  that  it  was  an  in- 
cumbrance upon  the  partnership  of  which  the 
defendant  Is  a  member;  that  the  basic  prin- 
ciple of  partnership  is  good  faith;  that  each 
partner  is  an  agent,  and  even  a  trustee,  of  the 
partnership  (Beach,  Mod.  £q.  Jnr.  (§  538,  882); 
and,  as  this  purchase  was  a  transaction  in 
which  the  partnership  was  Interested,  that 
the  partnership  is  entitled  to  share  in  the 
benefits  of  this  purchase.  These  are  interest- 
ing questions,  or  will  become  so  if,  upon  the 
trial,  the  plaintiff  is  able  and  willing  to  mako 
Iffood  his  allegation  to  convey.  So,  taking  into 
consideration  the  allegations  of  the  plaintiff, 
the  admissions  of  the  defendant,  and  his  al- 
leged insolvency,  which  is  not  denied,  we  are 
of  the  opinion  that  it  is  a  clear  case  for  an  ac- 
count for  a  receiver  and  for  an  injunction. 
PhiUips  V.  Trezevant,  67  N.  G.  870.  There  Is 
no  error,  and  the  Judgment  below  is  affirmed. 


(119  N.  C.  26) 

OOWAN  et  bL  v.  PHILLIPS  et  aL 

(Supreme  CJonrt  of  North  Carolina.     Oct  13, 

1896.) 

FaAUDVLBNT  CONVBTANCES— EVIDBNCB  TO    ReBUY 

Pbesumption  of  Fraud— Whbn  Convbt- 

ANOB  OPBRATBS  AS  ASSIONMBNT. 

1.  A  chattel  mortgage  given  by  a  husband  and 
wife  on  a  atock  of  goods  to  secure  a  prior  in- 
debtedness of  the  husband  for  the  purchase  of  a 
half  interest  In  the  stock,  the  wife  being  owner 
of  the  other  half,  which  contained  a  provision 
that  the  husband  should  conduct  the  buBiness  as 
agent  for  the  mortgagee,  retaining  a  certain  sum 
per  week  for  expenses,  and  not  being  required  to 
pay  over  any  money  to  the  mortgagee  until  the 
maturity  of  the  debt,  while  not  fraudulent  on 
its  face,  f^  a  matter  of  law,  is  presumptively 
so;  and  the  presumption  cannot  be  rebutted  by 
the  testimonv  of  the  parties  simply  that  it  was 
made  in  good  faith,  and  not  to  defraud  creditors. 

2.  Where  a  debtor  executed  a  chattri  mbrt* 
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gage  to  secure  an  antecedent  debt,  but  at  the 
time  owned  other  property  nearly  or  quite  equal 
in  valae  to  that  mortgaged,  though  he  was  insol- 
vent, such  mortgage  did  not  operate  as  a  gener- 
al assignment,  and  .was  not  rendered  void  by  the 
fact  that  the  mortgagor  did  not  file  a  schedule 
of  his  assets,  as  required  by  Laws  1893,  c.'453. 

Appeal  from  euperior  court,  Beaufort  coun- 
ty;  Graham,  Judge. 

Action  by  Andrew  Oowan  and  others  against 
George  A.  Phillips  and  another.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Re- 
versed. , 

W.  B.  Rodman,  for  appellants.  Chas.  F. 
Warren,  for  appellees. 

FURCHES,  J.  This  is  an  action  brought 
by  plaintiffs,  who  are  creditors  of  the  defend- 
ant T.  E.  Warren,  aga'nst  said  Warren  and 
George  A.  Phillips,  mortgagee,  to  set  aside  the 
mortgage  upon  the  ground  of  fraud.  The  de- 
fendant Phillips  and  M.  A.  Warren,  wife  of 
T.  E.  Warren,  were  partners  in  the  harness 
business  from  1890  to  the  14th  of  January, 
1893,  when  the  defendant  Phillips  sold  his  in- 
terest in  the  business  to  the  defendant  T.  B. 
Warren  at  the  price  of  $1,250,  when  the  de- 
fendant T.  E.  Warren  executed  six  notes,  as 
the  consideration  of  the  purchase,— five  for 
$200  each,  and  one  for  $250,— payable  to  the 
defendant  Phillips,  one  of  said  notes  falling 
due  on  the  14th  day  of  January  of  each  suc- 
ceeding year,  making  the  last,  which  was  for 
$250,  fall  due  on  the  14th  January,  1899. 
On  the  21st  of  November,  1894,  the  defendant 
T.  B.  Warren  executed  a  mortgage  to  the  de- 
fendant Phillips  on  the  stock  of  goods  in  his 
harness  business,  to  secure  the  payment  of 
the  six  notes  mentioned  above.  Among  the 
conditions  contained  in  this  mortgage' were 
these:  That  said  Warren  was  to  pay  said 
notes  as  they  became  due,  and  in  default  of 
said  payments  the  mortgagee,  Phillips,  was 
authorized  to  foreclose.  Another  condition 
was  that  the  defendant  Warren  was  to  remain 
In  possession  of  the  goods  so  mortgaged  until 
these  notes  were  paid;  was  to  carry  on  the 
business,  to  buy  and  sell  for  cash  only;  and 
was  to  receive  from  the  buciiness,  for  his  serv- 
ices, and  to  cover  running  expenses,  such  as 
rents,  taxes,  etc.,  $25  per  week.  The  plain- 
tiffs then  produced  evidence  showing  that  de- 
fendant Warren  was  the  owner  of  a  house  and 
lot  in  the  town  of  Washington,  which  was  un- 
der mortgage,  which  had  since  been  foreclosed 
by  sale,  and  only  brought  the  amount  of  the 
mortgage  debt;  that  he  claimed  to  own  an- 
other small  tract  of  land,  worth  some  $400  or 
$500,  and  that  he  owned  between  $400  and 
$500  worth  of  personal  property,  not  included 
in  the  mortgage;  that  the  defendant  Warren 
was  then  being  pressed  with  debts,  and  there 
were  $900  or  more  in  Judgments  against  him, 
besides  that  of  plaintiffs,  which  was  $869.35, 
making  about  $1,800  in  Judgments  against 
him,  upon  some  of  which  Judgments  execu- 
tions had  been  Issued,  and  returned  nulla 
bona.  In  fact,  he  was  badly  Insolvent.  None 
of  these  facts  were  denied  or  controverted  by 


defendants,  and  the  only  evidence  defendants 
offered  in  rebuttal  or  ^cplanation  was  the 
testimony  of  both  the  defendants  that  the 
debts  secured  were  bona  fide  debts,  and  that 
the  mortgage  was  made  in  good  faith  to  secure 
these  notes,  and  not  with  intent  to  hinder,  de- 
lay, or  defraud  creditors.  This  evidence  was 
objected  to  by  plaintiffs,  but  admitted  by  the 
court,  and  plaintiffs  excepted. 

The  court  was  asked  to  hold  and  to  charge 
that  the  mortgage,  upon  its  face,  was  fraudu- 
lent and  void.  The  court  declined  to  give  this 
instruction,  and  we  find  no  error  in  this  rul- 
ing. And,  while  we  hold  that  it  was  not 
fraudulent  upon  its  ftice,  it  is  certainly  on 
the  verge  of  being  so,  as  said  by  Bynum,  J., 
in  the  case  of  Cheatham  v.  Hawkins,  76  N. 
O.  335.  Where  a  mortgage  is  fraudulent  upon 
its  face  it  is  then  called  a  fraud  in  law,  and 
cannot  be  rebutted  by  evidence.  But  where 
it  does  not  disclose  such  a  fraud  upon  Its  face 
as  to  call  upon  the  court  to  declare  it  fraudu- 
lent and  void,  but  has  iuch  earmarks  and 
badges  of  fraud  as  to  create  a  presumption  of 
fraud,  this  presumption  may  be  rebutted,  but 
the  burden  is  on  the  defendant.  There  Is 
sufiicient  appearing  uf.on  the  face  of  this 
mortgage  to  create  the  presumption,  and  if  It 
had  contained  upon  its  face  what  appears  In 
evidence,  and  uncontradicted,— that  Warren  at 
the  time  was  badly  insolvent,  and  that  while 
he  had  worked  for  the  defendant  PhilllpB  and 
M.  A.  Warren,  while  they  were  partners,  at 
$50  per  month,  by  this  mortga^re  his  wages 
had  been  Increased  nearly  100  per  cent.,-4t 
would  have  become  the  duty  of  the  court  to 
declare  it  fraudulent  and  void,  as  a  matter 
of  law.  Cheatham  v.  Hawkins,  supra.  And 
this  presumption  is  jiot  allowed  to  be  rebutted 
by  the  testimony  of  the  defendants  that  It  was 
made  in  good  faith  to  secure  the  six  notes, 
and  not  to  defraud  creditors.  Booth  ▼.  Car- 
starphen,  107  N.  .0.  402,  12  S.  E.  875,  and 
cases  cited.  Indeed,  this  case  is  so  near^  the 
same  as  Cheatham  y.  Hawkins,  reported  in 
76  N.  C.  335,  and  again  in  80  N.  C.  161, 
that  we  are  not  able  to  distinguish  the  prin- 
ciple involved  in  the  one  from  the  other. 
Therefore,  while  his  honor  was  correct  in  re- 
fusing to  hold  that  the  mortgage  was  fraudu- 
lent and  void  from  what  appeared  upon  its 
face,  as  a  matter  of  law,  he  should  have  in- 
structed the  Jury,  after  the  evidence  was  In, 
that,  if  they  believed  the  evidence,  the  mort- 
gage was  fraudulent  as  to  the  plaintiffs,  and 
that  they  should  so  find. 

There  was  another  question  discussed,  which 
it  hardly  seems  necessary  for  us  to  pass  upon, 
in  view  of  what  we  have  already  decided,  and 
we  woidd  not,  but  for  the  fact  that  it  would 
come  up  again  if  the  case  should  be  tried 
again.  The  plaintiffs  contended  that  this  mort- 
gage fell  within  the  provisions  of  the  act  of 
1898,  and  was  void  for  the  reason  that  the 
mortgagor  filed  no  schedule,  as  he  was  re« 
quired  to  do;  and  Bank  v.  Gilmer,  116  N.  O. 
684,  22  S.  E.  2,  and  Id.,  117  N.  C.  416,  23  S. 
E.  388,  were  cited  to  sustain  this  contentioii. 
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But  this  case  is  distiogoiahable  from  Bank  t. 
Qilmer,  and,  in  our  opinion,  does  not  fall  with- 
in the  provisions  of  the  act  of  lS9a  There  is 
error,  and  there  must  be  a  new  trial  as  to  the 
issue  of  fraud,  aud  the  new  trial  will  be  con- 
fined to  this  issue,  or  issues  inyolving  this 
Question,  as  the  appeal  seems  not  to  have  In- 
volved the  other  questions  decided.  Error 
and  new  triaL 


019  N.  C.  73) 

HAHN  V.  MOSBLY. 

(Supreme  CSourt  of  North  Oarolimu     Oct  13, 

1886.) 

JUDOMBNTS— LiBN  OT— SOPPIOIBKOT  OT    iNDBXUfQ 

— Administb^tor. 

1.  Code,  §  433,  requiring  the  indexing  and  cross 
Indexing  of  judgments,  is  for  the  purpose  of  fa- 
cilitating the  search  for  judgment  liens  or  in- 
eumbrances^  and  the  index  .must  be  made  with 
reference  to  each  judgment  debtor,  whose  name 
must  be  specified;  but  it  is  not  necessary  that 
a  judgment  be  indexed  as  to  more  than  one 
plaintiff,  though  recoveries  may  have  been  ad- 
judged in  favor  of  different  parties  in  the  same 
judgment. 

2.  On  a  recovery  by  the  holder  of  a  judgment 
lien  of  the  proceeds  of  land  sold  by  the  adminis- 
trator of  the  judgment  debtor,  the  administrator 
is  not  entitled  to  be  allowed  from  the  proceeds 
the  amount  of  taxes  and  insurance  voluntarily 
paid  by  him  on  the  property,  though  he  is  en* 
titled  to  commissions  on  the  amount  paid  over. 

Appeaf  from  superior  court.  Graven  county; 
Graham,  Judge. 

Action  by  Joseph  L.  Hahn  against  Robert 
O.  Mosely,  administrator  of  the  estate  of 
Isaac  Forbes,  deceased,  to  enforce  certain 
judgments  against  the  decedent  against  the 
proceeds  of  land  sold  by  defendant  as  admin- 
istrator, on  which  it  was  claimed  that  such 
judgments  were  liens.  The  judgment  cred- 
itors represented  by  plaintiff  were  co-defend- 
ants with  decedent  in  the  action  in  which  the 
judgments  were  rendered,  and  such  judg- 
ments were  rendered  on  cross  complaints. 
The  index  of  the  judgment  showed  a  judg- 
irent  In  fiEiyor  of  the  plaintiff  in  the  action 
only.  Judgment  for  plaintiff,  and  defendant 
appeals.    Modified. 

M.  D.  W.  Stevenson,  for  appellant  Glaric 
Sc  Guion,  for  appellee. 

CLARK,  J.  The  object  of  the  statute 
(Code,  §  433)  requiring  an  index  and  cross 
index  of  judgments  is  stated  in  Dewey  v. 
6ugg,  lOG  N.  C.  328,  334,  13  S.  E.  923,  924,  to 
be  that:  "The  inquirer  is  not  required  to 
look  through  the  whole  docket  to  learn  if 
there  be  a  judgment  against  a  particular  per- 
son. ♦  •  ♦  When  there  are  several  Judg- 
ment debtors  in  a  docketed  Judgment,  the 
Index  should  and  must  specify  the  name  of 
each  one,  because  the  index  as  to  one  would 
not  point  to  all  or  any  one  of  the  others." 
The  docketing  creates  a  lien,  and  the  index 
and  cross  index  are  provided  to  facilitate  the 
search  for  such  incumbrances,  and  hence  the 
name  of  each  defendant  must  be  indexed. 
Redmond  v.  Staton,  U6  N.  0,  140,  21  S.  H. 


18a.  But,  as  to  the  plainUffs,  it  is  sufficient 
that  one  name  appear,  since  that  indicates 
the  case  in  which  the  incumbrance  accrued 
by  judgment  against  the  specified  defendant; 
and  by  turning  to  the  Judgment  recorded,  or 
the  Judgment  roll,  in  such  case,  the  full  na- 
ture and  extent  of  the  Judgment  will  appear. 
It  could  serve  no  purpose  to  index  the  names 
of  additional  plaintiffs  in  the  same  Judgment, 
when  there  is  more  than  one.  In  the  present 
instance  the  index  and  cross  index  showed 
that  a  Judgment  had  been  docketed  in  favoi* 
of  Simmons  &  Manly  against  Forbes  and  the 
other  defendants  named.  Had  the  defend- 
ant in  this  action  turned  to  that  Judgment  as 
recorded,  he  would  have  found  its  scope  and 
purport,  and  amounts  recovered  therein,  and 
to  whom  payable.  He  is  fixed  with  notice 
of  all  that  an  examination  of  such  judgment 
itself  would  have  disclosed.  Though  recov- 
eries were  adjudged  against  divers  parties, 
and  for  different  amounts,  they  were  all  em- 
braced in  the  same  Judgment,  and  by  virtue 
of  such  Judgment  alone  were  liens  on  the 
property  of  the  defendants  therein  named. 
The  administrator  is  not  entitled  to  be  reim- 
bursed the  taxes  and  Insurance,  for  these 
were  volunteer  payments  on  his  part,  but  the 
decree  should  be  reformed  below  to  allow 
him  commissions  on  so  much  of  the  proceeds 
of  the  sales  of  realty  as  is  necessary  to  be 
paid  on  the  plaintiff's  judgment  Modified 
and  affirmed. 


(lis  N.  C.  80) 
8CHBBLKY  v.  KOCH. 
(Supreme  Court  of  North  Oarphna.     Oct  13, 
1896.) 

Landlord  and  Tbxant-^Lsasb  —  Damaoss  vok 
Bbbaob. 
Where  leased  premises  are  vacated  by  the 
tenant  before  the  expiration  of  his  term,  the 
fact  that  they  are  re-leased  bv  the  landlord  will 
not  relieve  the  tenant  from  liability  for  the  dam- 
ages sustained  by  the  breach  of  the  contraet  un^ 
lees  it  IB  shown  that  the  landl<Hrd  assented  to 
the  surrender. 

Appeal  from  superior  court,  Craven  coun- 
ty; Graham,  Judge. 

Action  commenced  before  a  justice  of  the 
peace  by  0.  J.  Scheelky  against  W.  P.  Koch. 
Judgment  in  the  superior  court  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

The  judgment  of  the  court,  which  by 
agreement  contains  the  facts  found,  is  as 
follows:  "This  cai9se  opining  on  to  be  heard 
before  Graham,  J.,  and  it  having  been, agreed 
by  the  parties  that  the  judge  might  find  both 
the  law  and  the  facts,  his  honor  found  the 
following  facts:  Tliat  the  defendant  leased 
from  the  plaintiff  a  certain  lot  of  land  Id 
the  city  of  Newbem  for  the  term  of  one 
year  from  the  1st  day  of  February,  1894, 
with  the  privilege  of  one  year  more,  at  the 
monthly  rate  of  ten  dollars;  t^t  on  the 
28th  day  of  February,  1895,  the  defendant 
vacated  the  said  premises,  and  paid  the 
rent 'therefor  up  to  March  .X,  1895;  that  on 
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the  day  of  March,  1895,  the  plaintiff 

took  possession  of  the  premises,  and  rented 
the  same  to  one  J.  B.  Watson,  and  continued 
In  the  possession  thereof  np  to  the  com- 
mencement of  this  action;  that  the'  plain- 
tiff received  as  rent  for  the  said  premises 
for  the  year  ending  February  1,  1896,  from 
the  various  parties  to  whom  they  had  been 
rented,  the  sum  of  $76.  Upon  the  foregoing 
findings  of  facts.  It  is  found  as  a  conclusion 
of  law  that  the  plaintiff  is  enjiitled  to  re- 
cover In  this  action  $44.98,  with  interest 
from  the  1st  day  of  March,  1896.  It  is  there- 
upon ordered  and  adjudged  that  the  plain- 
tiff recover  of  the  defendant  and  his  surety, 
D.  F.  Jarrls,  on  his  appeal  bond,  said  sum, 
and  the  costs  of  this  action,  to  be  taxed  by 
the  clerk." 

M.  D.  W,  Stevenson  and  Olark  &  Guion, 
for  appellant 

FAIRCLOTH,  C.  J.  "If  the  lease  had 
been  surrendered  with  the  understanding 
that  it  should  be  canceled,"  the  plaintiff 
could  not  recover,  Everett  v.  Williamson, 
107  N.  C.  213,  214,  12  S.  E.  189.  The  case 
stated  falls  to  show  any  such  understand- 
ing or  consent  on  the  part  of  the  plaintiff. 
Affirmed. 


(US  N.  O.  68) 

GOLDBERG  et  at.  v.  OOHBN  et  at. 

(Supreme  Ck>nrt  of  North  Garoliiuu     Oct  IB, 

1896.) 

CRBDrroRS*    Bill—Sbttino  Asidb    Fraudulsnt 

A88IONHBNT— Parti Bii— Distribution  ot  Fond. 

In  a  Bolt  begun  in  Deifember,  1894,  by  cred- 
itors, to  set  aside  a  deed  of  assignment  bA  fraad- 
nlent,  P.,  a  preferred  creditor  in  said  deed,  waa 
made  a  defendant  In  1895.  Meanwhile  P.  had 
instituted  an  independent  action  to  set  aside  the 
same  deed  as  fraudulent,  and  at  February  term, 
1896,  filed  his  answer  in  the  other  suit,  disclaim* 
ing  any  purpose  to  claim  under  the  deed,  and 
announcing  his  concurrence  in  the  complaint,  ex- 
cept in  so  far  as  it  assailed  the  bona  fides  of  his 
debt  Other  persons  had  been  allowed  by  the 
court  to  come  in  as  plaintiffs,   and  the  same 

Srivilege  waa,  on  motion,  extended  to  P.  on  the 
lln^  of  his  answer,  and  thereafter  he  actively 
participated  in  the  trial,  at  which  the  original 
plaintiffs  withdrew  their  allegations  that  P.'s 
claim  was  fraudulent,  and  the  only  issue  submit- 
ted was  as  to  the  fraudulent  character  of  the 
deed.  Hdd,  that  P.  was  entitled  to  be  treated 
as  a  party  plaintiff,  and  prorate  with  the  other 
plaintiffs  upon  the  setting  aside  of  the  deed. 
Hancock  v.  Wooten,  12  S.  E.  199,  107  N.  C.  9, 
distinguished. 

Appeal  from  superior  court,  Craven  county; 
Graham,  Judge. 

Action  in  the  nature  of  a  general  creditors' 
bin,  by  M.  Goldberg  &  Sons  and  others, 
against  Solomon  Cohen  and  others.  Jacob 
Pizer,  originally  a  defendant,  was  subsequent- 
ly allowed  to  come  in  as  plaintiff;  and,  from 
60  much  of  the  Judgment  in  favor  of  plaintiflBs 
as  allowed  said  Pizer  to  share  equally  with 
the  original  plaintlflii,  the  latter  appeal  Af- 
firmed. 

C.  B.  Thomas,  for  appellants.  Clark  &  Guion 
and  W.  D.  Mclver,  for  appellees. 


AVERT,  J.  This  te  the  appeal  of  the  other 
plaintiffs  from  so  much  of  the  Judgment  as 
allows  Jacob  Pizer  to  share  equally  with  the 
creditors  who  histituted  the  suit  Jacob  Pizer 
was  preferi'ed  as  a  creditor  of  the  second  dass 
in  the  deed  of  assignment  which  the  suit  was 
brought  to  set  aside  as  fhiudulent  The  sum- 
mons was  issued  by  the  other  phdntiffs  on  De- 
cember 29,  1894,  and  the  ctMupIaint  was  filed 
on  the  same  day;  Jacob  Pizer  being  named 
in  both  as  a  party  defendant  Alias  and  plu- 
ries  summons  and  publication  were  resorted 
to  before  Jacob  Pizer  was  brought  into  court, 
at  the  fall  term,  1895,  when  further  time  was 
allowed  him  to  answer.  Pizer  had  meantime 
instituted  a  second  action,  on  August  1,  1895, 
to  set  aside  the  same  assignment  as  fraudu- 
lent, though  he  was  preferred  therein.  In  the 
second  dass.  At  February  term,  1896,  Pizer 
filed  his  answer,  in  which  he  -set  iTorth  that 
he  was  debarred  from  Joining  in  the  suit  in 
December,  1894,  because  tlie  other  plaintiffs, 
in  their  complaint*  charged  that  his  claim  was 
fraudulent.  He  disclaimed  any  purpose  to 
claim  under  the  deed,  and  announced  his  cim- 
currence  in  the  complaint  except  in  so  far  as 
it  assailed  the  bona  fides  of  his  debt  Mean- 
time, accepting  the  invitation  of  the  original 
plaintiffs,  Emigh  &  Lobdel,  Hartman  &,  Rich- 
ards, Wallace,  Elliott' &  Co.,  William  Everett 
House,  and  others  were  allowed  to  cobie  in  at 
February  term,  1895,  and  make  themselves 
parties.  Of  the  number  then  allowed  to  make 
themselves  parties  plaintiff,  Judgment  of  non- 
suit was  entered  against  Mark  H.  Cohen  at 
the  tpthkg  term,  1895,  for  failure  to  con- 
tribute to  the  expenses  of  the  action.  But 
on  the  coming  in  of  Pizer's  answer,  he  not 
only  disclaimed  any  purpose  to  uphold  the 
deed,  but  concurred  in  the  charge  that  it  was 
fraudulent  and  asked  to  be  made  a  party 
plaintiff;  and  the  court,  on  motion,  ordered 
that  he  be  allowed  to  come  in  as  a  plaintiff, 
after  which  order  be^  personally  and  through 
his  counsel,  actively  participated  in  the  con- 
duct of  the  suit  up  to  the  rendition  of  the 
verdict  on  the  issue  as  to  the  fraudulent  char- 
acter of  the  deed.  Upon  the  trial  the  other 
plaintiffs  withdrew  all  allegations  in  the  orig- 
inal complaint  that  Plzer's  claim  was  fraudu- 
lent for  the  reason  that  he  had  withdrawn 
all  objections  to  their  claims,  and  only  the  is- 
sue mentioned  was  finally  submitted  because 
of  that  understanding.  The  relation  sustained 
by  Pizer  to  the  original  plaintiffs,  therefore, 
was  very  widely  different  from  that  occupied 
by  Wooten,  in  Hancock  v.  Wooten,  107  N.  C 
9,  12  S..  K  199,  which  the  plaintiffs  seem  to 
rely  on  in  support  of  their  contention. 

1.  Pizer  was  allowed,  on  motion,  to  which 
there  appears  to  have  been  no  objection,  to 
become  a  plaintiff  instead  of  a  defendant 
The  original  plaintiffs  entered  no  exception, 
as  they  might  have  then  done,  and.  In  the 
exercise  of  due  diligence,  ought  to  have  done, 
but,  on  the  contrary,  availed  themselves  of 
the  assistance  rendered  by  him,  and  treated 
hhn  in  all  respects  as  thej  did  Bmlgb  St  Lob- 
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del  and  other  parties  who  accepted  their  In- 
vitation and  Joined  in  the  profiecution  of  the 
action,  on  motion  and  order  at  February  term, 
1895,  and  went  do  far  as  to  withdraw  their 
attack  on  his  claim,  for  the  purpose  of  secur- 
ing his  co-operation  on  the  trial  of  the  issue 
of  Ifaud.  It  Is  manifestly  too  late  now  to  ob- 
ject to  Plzer's  sharing  the  fruits  of  the  re- 
covery, which  he  has  the  same  right  to  claim 
as  those  plaintiffs  who  began  to  contribute 
under  an  order  of  the  court  hi  February,  1805, 
and  continued  to  be  parties  till  after  the  hear- 
ing. .  Having  treated  the  suit  as  a  general 
creditors'  bill,  by  recognition  of  the  others  who 
asked  to  come  In,  It  Is  too  late  now  for  the 
original  phiintltis  and  those  who  Joined  them 
by  leave  of  court  up  to  the  February  term, 
1895,  to  set  up  claim  to  the  whole  fund  ac- 
quired by  the  assistance  of  another  party, 
whose  help  they  seemed  so  anxious  to  have 
that  they  admitted,  what  they  had  previously 
questioned,  the  bona  fides  of  his  claim.  What- 
ever may  be  the  last  moment  at  which  a  cred- 
itor can  be  admitted  as  a  party  plaintiff  as  a 
rule,  in  view  of  all  of  the  circumstances  the 
plaintiff  appellants  cannot.  In  the  faqe  of  the 
Invitation  and  orders  mentioned,  avail  them- 
selves of  the  exception  against  a  co-plaintiff 
because  he  has  been  permitted  to  change  from 
an  adversary  to  an  assisting  party.  Pizer,  In 
every  aspect  of  the  question,  came  in  without 
objection,  and  in  apt  time.  Dobson  v.  Sl- 
monton,  93  N.  G.  270. 

2.  The  principle  laid  down  In  Hancock  v. 
Wooten,  supra,  was  that  the  creditors  who  at- 
tacked a  deed  of  assignment,  and  succeeded  in 
having  it  set  aside  for  fraud,  are  entitled  to 
share  pro  rata  in  the  recovery,  and  are  enti- 
tled to  the  preference  over  other  creditors 
who  either  fail  to  become  parties  at  all,  or, 
as  parties  defendant,  unite  with  the  assignor 
in  defense  of  the  fraudulent  assignment.  107 
N.  O.,  at  page  19,  12  S.  B.  200.  The  court 
said:  ''He  [Wooten]  has  never  abandoned  his 
adverse  position,  and  is  even  now  insisting 
upon  a  new  trial  upon  the  issue  involving  the 
validity  of  the  trust."  Upon  tne  Issue  of 
fraud,  Pizer  was  actively  assisting  the  affirma- 
tive, while  Wooten  fought  against  the  finding 
that  the  deed  was  fraudulent  even  upon  the 
bearing  in  this  court.  Without  entering  fur- 
ther into  the  discussion  of  the  doctrine  laid 
down  in  Hancock's  Case,  supra,  it  is  sufficient 
to  say  that  Pizer  must  be  treated  Just  as  if 
his  name  had  appeared  aS  a  plaintiff  instead 
of  as  a  defendant  in  the  original  summons,  is- 
sued December  29, 1894.  The  Judghient  is  af- 
firmed. 


(119  N.  C.  18) 

COOK  V.  GUIRKIN  et  al. 

(Supreme  Court  of  North  Carolina.     Oct  18, 
1896.) 

PLBABIHOS— BUBDSN  DT  PROOF— ADMISSIOITS. 

1.  The  burden  is  on  one  who  sets  op  facts  pe- 
culiarly within  his  own  knowledge,  or  who  has 
the  custody  of  documents  on  which  he  relies  to 


establish  a  certain  averment,  to  prove  such  facts 
or  averment,  if  material  to  his  cause.  ' 

2.  When  defendant  admits  the  truth  of  any  of 
the  facts  which  constitute  plaintifTs  cause  of  ac- 
tion, or  entitle  him  to  recover,  such  admisBions. 
so  far  as  they  extend,  have  the  same  force  and 
effect  as  a  finding  of  the  jury. 

8.  In  an  action  to  cancel  a  note  which  plaintifl 
alleged  had  been  paid  in  full  by  the  sale  of  se- 
cnrities  deposited  with  defendants,  leaving  a  res- 
idue which  plaintiff  sought  to  recover  in  a  second 
cause  of  action,  defendants  admitted  the  receipt 
of  the  secorities,  but  averred  that  the  proceeds 
of  the  sale  were,  with  plaintiff's  consent,  applied 
to  the  payment  of  the  debts  due  them  from  plain- 
tiff. Eeldt  that  the  burden  was  on  defendants  to 
show  that  they  had  a  legal  right  to  apply  the 
fund  in  liquidation  of  other  indebtedness  in  pref- 
erence to  the  note. 

4.  In  such  case  a  motion  by  plaintiff  for  Judg- 
ment on  the  admissions  of  the  pleadings  biefore 
impaneling  a  jury,  or  his  refusal  to  offer  proof 
in  support  of  his  second  cause  of  action  after  the 
Jury  18  impaneled,  does  not  affect  plaintiff's  right 
to  Judgment  on  the  first  caus^  of  action,  though 
it  waives  his  daim  for  relief  <Hi  the  second. 

Appeal  from  superior  court,  Pasquotank 
county;  Timberlake,  Judge. 

Action  by  F.  M.  Cook,  administrator, 
against  Gulikin  and  others  to  cancel  a  note, 
to  restrain  a  sale  under  the  trust  deed  secur- 
ing the  same,  and  for  other  relief.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

B.  F.  Aydlett  and  B.  B.  Winbome,  for  ap- 
pellant 

AVERT,  J.  The  plaintiff  alleged  that  the 
defendant  trustee  holds  his  note  for  the  sum 
of  $464.60,  due  August,  1886,  and  secured  by 
a  deed  o(  trust  conveying  a  certain  lot,  and 
that  on  May  19,  1894,  the  other  defendants 
caused  the  defendant  trustee  to  advertise  the 
same  for  sale.  The  plaintiff  further  alleged 
that  the  note  had  been  paid  and  discharged 
In  full  by  the  sale  of  bonds  and  coupons  de- 
posited with  the  defendants,  from  which  the 
defendants  realized  $1,500.  The  plaintiff  de- 
manded judgment  that  the  note  be  canceled, 
and  for  the  residue  of  the  $1,500,  and  asked 
and  obtained  an  injunction  till  the  hearing. 
The  defendants  admit  that  they  received 
securities  worth  more  than  $1,500  from  the 
plaintiff,  but  aver  that  the  proceeds  of  the 
sale  of  the  bonds  received  were  by  plaintiff's 
consent  applied  to  the  payment  of  other  debts 
due  them  from  the  plaintiff,  after  a  settle- 
ment, and  before  the  note  and  mortgage 
which  gave  rise  to  this  controversy  were  ex- 
ecuted. Upon  the  trial  the  plaintiff  rested 
his  case  before  the  Jury  upon  the  admissions 
in  the  answer,  and  insisted  that  the  laboring 
oar  was  with  the  defendants  to  show  the  law- 
ful application  of  the  fund  which  they  ad- 
mitted was  received,  otherwise  the  court 
should  adjudge  the  application  of  It  to  the 
payment  of  the  note  secured  by  the  mort- 
gage. 

Had  the  plaintiff  simply  set  up,  as  a  ground 
for  the  interference  of  the  court  of  equity, 
that  the  debt  secured  by  the  mortgage  had 
been  paid,  and  had  that  allegation  been  met 
with  a   general  denial,   the  burden   would 
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manifestly  have  rested  on  the  plaintiff  to 
prove  tbe  payment;  bnt  when  the  defendants 
admitted  the  receipt  of  |1,600  from  the  plain- 
tiff, and  sought  to  avoid  its  application  as  a 
payment. on  the  note  by  a  general  averment 
that  it  was  lawfully  applied  to  the  payment 
of  other  claims  held  by  them  against  the 
plaintiff,  the  question  arose  whether  the  bur- 
den was  not  shifted  to  the  defendants.  Was 
it  not  Incumbent  on  them  to  show  that  a 
fund  admitted  to  have  been  received  was  not 
properly  applicable  to  the  discharge  of  a  debt 
acknowledged  to  have  been  then  due,  but 
that  it  was  used  in  liquidation  of  other  in- 
debtedness, to  which  they  might  lawfully  ap- 
ply it  in  preference  to  the  note? 

The  general  rule  is  that  the  laboring  oar 
remains  with  the  plaintiff  to  establish  every 
affirmative  proposition  that  it  is  essential  to 
prove  In  order  to  entitle  him  to  the  judgment 
demanded.  But  when  the  defendant  admits  the 
truth  of  any  or  all  of  the  facts  which  constitute 
his  cause  of  action,  or  entitle  him  to  recover, 
such  admissions,  as  far  as  they  extend,  have 
the  same  force  and  effect  aa  a  finding  of  the 
jury.  Helms  v.  Green,  105  N.  C.  262,  11  S. 
B.  470;  Bonham  v.  Craig,  80  N.  C.  224.  If 
the  defendant  admits  all  the  material  allega* 
tions,  and  seeks  to  avoid  the  apparent  liabili- 
ty growing  out  of  such  admissions  by  setting 
up  new  matter  in  avoidance,  he  must  prove 
the  facts  necessary  to  establish  hfs  defense, 
and  thereby  overcome  the  plaintiff's  appar- 
ent right  to  recover.  It  is  true  in  this  case 
that  t^e  plaintiff  first  admitted  a  debt,  and 
set  up  payment;  but  when  the  defendants 
admitted  a  sufilcient  set-off,  and  sought  to 
avoid  its  application  in  discharge  of  the  debt 
by  averring  the  legal  right  to  apply  it  in 
some  other  way,  IX  became  Incumbent  on 
them  to  show  what  they  averred,  or  submit 
to  the  judgment  for  a  perpetual  Injunction. 
It  seems  to  be  the  well-settled  rule  that  where 
the  answer  admits  material  allegations  of  the 
complaint,  but  accompanies  the  coilcession 
with  a  statement  of  affirmative  matter  in 
explanation  by  way  of  defense,  "^he  plain- 
tiff may  avail  himself  of  the  admissions 
without  the  qualification."  Pom.  Rem.  & 
Rem.  Rights,  8  578;  Dickson  v.  Cole,  S4  Wis. 
626;  Farrell  v.  Hennesy,  21  Wis.  632.  .The 
material  facts,  in  the  application  of  the  rule, 
are  such  as  are  issuable  or  essential- to  the. 
proof  of  the  cause  of  action.  Pom.  Rem.  & 
Rem.  Rights,  §  617.  •'Whenever,  whether  in 
plea  or  replication  or  rejoinder  or  surrejoin- 
der, an  issue  of  fact  is  reached  [says  2  Whart 
Bv.  8  354],  then,  whether  the  party  claiming 
the  Judgment  of  the  court  asserts  a^  affirma- 
tive or  negative  pnyposition,  he  must  make 
good  his  assertion.  On  him  lies  the  burden 
of  proof."  This  rule  was  laid  down  as  ap- 
plicable to  the  common-law  system  of  plead- 
ing, where  the  contest  was  ultimately  nar- 
rowed down  to  a  single  issue.  But  under  the 
Code  system  the  ultimate  issuable  fact  upon 
which  the  controvertay  In  our  case  hinges  is 
whether  the  defendants  held  other  claims,  to 


which  they  had  the  right  to  apply  the  fund 
which  they  admit  passed  into  their  hands. 
This  they  have  asserted,  and  have  the  means 
of  proving  if  it  be  true.  One  of  the  tests 
often  resorted  to  in  order  to  determine  upon 
whom  the  burden  rests  to  produce  particular 
evidence  is  that  it  is  always  incumbent  upon 
a  party  who  sets  up  in  his  pleadings  facts 
which  are  within  his  own  peculiar  knowledge, 
or  who  has  the  custody  of  the  documents  up- 
on which  he  relies  to  establish  a  cectain  aver- 
ment, to  prove  such  facts  or  averments  where 
it  is  material  to  his  cause  to  do  so.  Staite  v. 
Morrison,  3  Dev.  2©9;  State  v.  Emery,  98  N. 
G.  668,  3  &  E.  336;  Helms  v.  Green,  105  N.  G. 
263,  11  S.  E.  470;  Bank  v.  Bridgers,  114  N.  a 
833, 19  S.  E.  666;  1  Rice,  Civ.  Ev.  8  77;  State 
V.  Mitchell,  102  N.  G.  372,  9  S.  E.  702;  Rice, 
Or.  Ev.  S  260.  In  no  court  can  the  burden  of 
proving  a  negative  be  Imposed  on  a  plaintiff 
where  the  facts  are  within  the  peculiar 
knowledge  of  the  defendant,  and  this  princi- 
ple may  also  be  invoked  in  support  of  the 
proposition  that  it  was  Incumbent  on  the  de- 
fendant to  show  the  truth  of  averments  that 
from  the  face  of  the  pleadings  seemed  to  in- 
volve the  production  of  papers  in  possession 
of  defendants.    Id.  8  262. 

It  may  be  contended  for  the  defendants 
that  the  plaintiff,  for  a  second  cause  of  ac- 
tion, claimed  that  a  balance  of  "five  hundred 
dollars,  or  some  other  large  sum,"  was  due 
him  from  the  defendants,  and  that  it  thereup- 
on became  incumbent  on  him  to  offer  testi- 
mony to  show  the  sum  that  he  was  entitled 
to  recover.  But  if,  on  the  other  hand,  the 
pleadings  established  the  right  of  the  plain- 
tiff upon  his  first  cause  of  action  to  demand 
judgment  that  the  mortgage  debt  was  paid, 
and  for  the  cancellation  of  the  note,  or  for 
a  perpetual  injunction,  the  failure  to  of- 
fer additional  evidence  would  not  work  a  for- 
feiture of  his  right  to  the  judgment  which 
he  was  entitled  to  demand  without  impanel- 
ing a  jury.  The  motion  for  such  a  judgment 
before  impaneling  a  jury,  or  the  refusal  to 
offer  proof  in  support  of  his  second  cause  of 
action  after  they  were  impaneled,  must  be 
held  a  waiver  of  the  daim  for  relief  growing 
out  of  the  second  cause  of  action;  but  neither 
would  work  a  forfeiture  or  be  deemed  an 
abandonment  of  the  right  to  a  judgment  on 
admissions  in  pleadings  which  constituted  a 
sufficient  basis  for  a  decree  for  any  relief 
whatever.  The  burden  rests  upon  the  plain- 
tiff to  prove  a  prima  facie  case,  and  he  may 
safely  rest  when  he  has  offered  testimony 
tending  to  show  his  right  to  the  relief  de- 
manded upon  any  one  of  several  causes  of 
action  declared  upon,— «  fortiori  when,  upon 
the  face  of  the  pleadings,  admissions  appear 
which  entitle  him  to  relief  without  offering 
any  additional  testimony.  1  Rice,  Civ.  Bv.  p. 
136,  8  89b.  The  plaintiff  was  entitled  to  win 
upon  the  test  question,  who  had  the  right  to 
judgment  without  offering  testimony,  other 
than  that  already  before  the  court?  Tl^e  as- 
sertion of  the  right  to  judgment  upon  one 
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cause  without  attempting  to  estabtttli  the 
facts  upon  which  other  causes  of  action  de- 
pend is  a  waiyer  of  the  demand  for  Jndgnment 
upon  them,  bnt  in  no  way  precludes  a  party 
from  the  benefit  of  admissions  In  pleadings 
which  are  tantamount  to  a  verdict  that  will 
support  a  Judgment.  For  the  reas6ns  given 
there  was  error,  and  the  plaintiff  Is  entitted 
to  a  new  trial. 


(lis  N.  0.  «W) 

HUGHBS  T.  WELLINGTON  &  P.  B.  00. 

(Supreme  Comrt  of  North  Oarolina.     Oct  18, 

189e.) 

fUnAOAD  OOMPAjriSS^RlOHT  OT  Wat— GONTBAOT 
— OoHSTRUOTfON. 

The  owners  of  certain  land  executed  to  de- 
f^dant's  assignor  a  contract  which  recited  that 
in  consideration  of  flfiO  cash  "for  50  acres,  more 
or  less,"  Boch  owners  '^hereby  grant,  bargain, 
sell,  and  codtct  with  general  warranty,  unto" 
said  company  ''and  its  assigns,  all  (to  12  indies 
across  the  8tmnp>  the  timber  on  the  tract  eif 
land"  described:  that  such  owners  granted  to 
said  conxpauy,  its  successors,  etc.,  "a  right  of 
way  through  and  across  the  said  tract  •  •  • 
and  any  other  lands  owned"  by  them,  for  the 
purpose  of  cutting  and  removing  the  timber  eat 
oom  said  land  by  said  company,  "or  for  the 
purpose  of  cutting  or  removing  tunber  from  any 
other  tract"  purchased  or  controlled  by  sacfa 
company,  and  the  rii^t  to  erect  all  tracks,  etc., 
aecessaiy  for  such  purposes;  and  that  such  own- 
ers granted  unto  aada  company,  ''and  any  per- 
sons or  body  corporate,  its  lawful  successors  or 
assigns,  the  right  of  war  tbrongh  said  tract  of 
land,  and  all  lands  owned  by"  them,  "for  a  per- 
manent railway,  to  be  owned  and  operated  by 
any  persons  or  body  corporate  to  whom  said" 
company  "shall  assign  the  right  hereby  spedf- 
ieally'  granted."  Just  preceding  the  first  grant- 
ing clause  were  the  words,  "It  is  a  part  of  this 
contract  that  the  right  of  way  through  the  open 
land  is  excepted.'^  Held,  tiiat  such  contract 
granted  to  such  company  and  its  successors  or 
assigns  a  right  of  way  for  a  permanent  railwsy 
through  aU  the  land  of  such  o'^ners. 

Appeal  from  superior  court,  Bertie  county; 
Boykln,  Judge. 

Petition  by  O.  P.  Hughes  for  the  appoint- 
ment of  persons  to  assess  the  compensation 
due  him  for  land  taken  by  the  Wellington 
&  Powellsvllle  Bailroad  Oompany.  From  a 
Judgment  in  favor  of  the  company,  petition- 
er appeals.    Affirmed. 

The  statement  of  Hie  case  on  appeal,  as 
agreed  to  by  the  parties,  is  as  follows: 

"Tbe  petition  of  O.  P.  Hughes  respectfully 
lAows  unto  the  superior  court  of  Bertie 
county:  (1)  That  he  (O.  P.  Hughes)  is  the 
owner  in  fee  simple  and  in  possession  of  the 
tract  of  land  in  Bertie  county,  N.  O.,  upon 
which  he  now  lives,  adjoining  the  lands  of 
Freeman  Perry,  H.  Bass  and  wife,  Ben. 
Perry,  Bll  Daniel,  and  others,  and  contain- 
ing about  80  acres,  more  or  less.  (2)  That 
the  Wellington  and  Powellsvllle  Bailroad 
Company  is  a  corporation,  duly  formed  un- 
der the  laws  of  North  Carolina,  having  been 
organised  under  letters  of  incorporation 
from  the  secretary  of  state  of  North  Caro- 
lina about  September  1,  1888,  and  is  now 
actively  at  work  In  Bertie  county,  N.  O.    (8) 


That,  prior  to  the  filing  of  this  petition,  the 
said  railroad  company  entered  upon  siM 
land  without  license  from  petitioner,  and 
has  constructed,  and  is  now  constructing, 
over  and  upon  the  open  land  of  said  farm, 
both  a  switch  and  its  main  line  of  its  rail- 
road, thereby  damaging  said  land,  taking  up 
and  using  a  portion  thereof,  digging  ditches 
thereon,  raising  mounds,  ponding  water,  and 
rendering  travel  from  one  part  of  said  land 
to  the  other  difficult,  and  greatly  impairing 
the  value  of  said  lend  for  agricultural  pur- 
poses. (4)  That  your  petitioner  is  the  only 
person  interested  in  said  land,  and  his  post- 
office  address  is  Oolerain,  N.  C.  (6)  That; 
before  filing  this  petition^  your  petitioner  un- 
dertook to  adjust  with  Jas.  A.  Fickett,  an 
officer  of  said  company,  to  wit,  its  superin- 
tendent, the  amount  of  compensation  to  be 
paid  to  him  for  the  taking  of  said  land,  and 
the  damages  incident  thereto,  but  was  un- 
able to  agree  upon  the  amount  (Q)  That 
the  width  of  land  for  which  defendant  is 
liable  to  this  petitioner  is  not  less  than  eighty 
feet,  nor  more  than  one  hundred  feet,  and 
that  petitioner's  compensation  is  worth  at 
least  one  hundred  and  fifty  dollars,  which  he 
demands.  Wherefore  your  petitioner  asks 
(1)  that  this  court  will  appoint  three  disin- 
terested persons,  freeholders,  residents  of 
Bertie  county,  and  competent  men,  who 
shall  assess  the  compensation  due  plaintiff 
under  the  law;  (2)  that  this  court  will  name 
the  time  and  place,  of  the  first  meeting  of 
said  commissioners. 

"Francis  D.  Winston* 

"Attorney  for  Petitioner." 
''The  defendant,  answering  the  petition  in 
this  cause,  says:  (1)  That  section  1  is  adknit- 
ted;  (2)  that  section  2  is  admitted;  (3)  that 
section  4  is  admitted;  (4)  that  section  5  is 
admitted;  (5)  that  section  6  is  untrue;  (6) 
that  section  3  is  untrue.  Further  answering 
section  8,  defendant  says:  That  by  deed 
duly  executed  in  December,  1890,  and  duly 
recorded  in  Bertie  county,  in  Book  68,  page 
587,  which  defendants  ask  may  he  taken  and 
considered  as  part  of  its  answer,  the  plain- 
tiff and  his  wife  conveyed  to  Nansemond 
Timber  Company,  of  North  Carolina,  and  to 
its  successors  and  assigns,  all  the  timber  up- 
on said  lands  in  complaint  described,  and  a 
right  of  way  across  the  said  lands  for  the 
purpose  of  removing  the  timber  cut  from 
said  land,  or  any  other  land  owned  or  con- 
trolled by  said  timber  company;  also,  a  right 
of  way  through  said  lands  for  a  permanent 
railroad,  to  be  owned  and  occupied  by  said 
timber  company,  or  any  other  person  or 
body  corporate  to  whom  the  said  company 
shall  assign  said  right  granted  to  it  <7) 
That  said  Nansemond  Timber  Company,  of 
North  Carolina,  oonveyed  all  the  rights  and 
interest  acquired  by  it  under  the  deed  afore- 
said to  the  Browning  BCanufiictaring  Com- 
pany, by  whose  license  and  authority  the  de- 
fendant entered  upon  the  lands  descrihed  in 
the  complaint,  and  the  said  Browning  Menu- 
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fiLcturing  Company  has,  by  deed,  conveyed 
all  of  its  said  interest  and  right  in  the  said 
lands,  and  to  the  right  of  way  aforesaid,  to 
the  defendant  Wherefore  defendant  de- 
mands Judgment,  that  it  go  without  day,  and 
that  plaintiff  take  Qothiag  by  this  action. 
"Pmden,  Vann,  and  Martin, 

** Attorneys  for  Defendants/' 
'This  agreement;  made  this  10th  day  of 

^    in    the    year   1890,    between    O.    P. 

Hughes  and ,  bis  wife,  of  the  county  of 

Bertie,  state  of  North  Oarolina,  of  the  first 
part,  and  the  Nansemond  Timber  Company, 
of  North  Carolina,  of  the  second  or  other 
part,  wituesseth :  That  in  consideration  of  the 
smn  of  one  hundred  and  sixty  dollars,  agreed 
to  be  paid  by  the  party  of  the  second  part 
unto  the  parties  of  the  first  part,  viz.  for  fifty 
acres,  more  or  less,  to  be  hereinafter  laid  off 
and  designated  out  of  the  tract  hereinafter 
described  by  said  party  of  the  second  part, 
which  purchase  money  or  consideration  is  to 
be  paid  as  follows,  viz.:  One  hundred  and 
sixty' dollars  prior  to  the  execution  of  this 
deed,  the  receipt  of  which  is  hereby  acknowl- 
edged. It  is  a  part  of  this  contract  that  the 
right  of  way  through  the  open  land  is  ex- 
cepted. The  said  j;«rtie8  of  the  first  part  do 
hereby  grant,  bargain,  sell,  and  convey,  with 
general  warranty,  unto  the  said  party  of  the 
second  part  and  its  assigns,  all  (to  12  inches 
across  the  stump)  the  timber  on  the  tract  of 
land  lying  In  Bertie  county,  North  Carolina, 
bounded  and  described  as  follows,  viz.:  By 
the  lands  of  Freeman  Perry,  A.  Bass,  T.  D. 
Holly,  and  others.  The  said  parties  of  the 
first  part  hereby  grant  unto  said  party  of  the 
second  part,  its  successors  or  assigns,  agents 
and  servants,  a  right  of  way  through  and 
across  the  said  tract  of  land  above  described, 
and  any  other  lands  owned  by  said  parties  of 
the  first  part,  for  the  purpose  of  cutting  and 
removing  the  timber  cut  from  said  land  by 
said  party  of  the  second  part  or  its  agents, 
or  for  the  purpose  of  cutting  or  removing 
timber  from  any  other  tract  of  land  purchas- 
ed or  controlled  by  said  the  party  of  the  sec- 
ond part  And  said  parties  of  the  first  part 
also  grant  to  said  party  of  the  second  part  the 
right  to  erect  all  tracks,  machinery,  build- 
ings, Improvements,  and  fixtures  to  be  used 
for  the  objects  and  purposes  set  out  in  the 
clause  next  hereinbefore,  and  also  to  re- 
move the  same  at  the  pleasure  of  said  party 
of  the  second  part  And  the  said  parties  of 
the  first  part  hereby  grant  unto  said  party  of 
the  second  part,  and  any  persons  or  body 
corporate,  its  lawful  successors  or  assigns,  the 
right  of  way  through  said  tract  of  land,  and 
all  lands  owned  by  said  parties  of  the  first 
part,  for  a  permanent  railway,  to  be  owned 
and  operated  by  any  persons  or  body  corpo- . 
rate  to  whom  said  party  of  the  second  part 
shall  assign  the  right  hereby  specially  grant- 
ed. And  said  parties  of  the  first  part  hereby 
covenant  with  said  party  of  the  second  part 
and  Its  aflsigns  to  pay  all  leviei^  taxes,  as- 


sessments, and  dues  upon  the  land  and  tim- 
ber herein  described,  during  the  continuance 
of  this  contract;  and  said  parties  of  the  first 
part  hereby  grant,  accord,  and  assure  unto 
said  party  of  the  second  part  and  its  assigns 
the  full  term  of  ten  years  within  which  to  cut 
and  remove  the  timber  hereby  conveyed. 

"Witness  the  following  signatures  and 
seals: 

his 
•*0.  P.   Hughes.    X    [SeaL] 
mark 

her 

-Same  C.  Hughes.   —   [SeaLr 
mark 

"This  cause  coming  now  to  be  heard  by  the 
court,  both  parties  being  before  the  court, 
and  it  being  agreed  by  the  parties  that  the 
plaintiff's  right  to  the  Judgment  prayed  de> 
pends  upon  the  construction  of  the  deed  set 
out  hi  the  pleadings,  from  C.  P.  Hughes  and 
wife  to  the  Nansemond  Timber  Company, 
and  the  court  being  of  opinion  that  the  said 
deed  conveyed  to  the  said  company  and  Its 
successors  and  assigns  the  right  of  way  claim- 
ed and  used  by  the  defendant,  of  which  plain- 
tiff complains,  on  motion  of  defendant's 
counsel  it  is  adjudged  by  the  court  that  the 
plaintiff  take  nothing  by  his  action,  and  that 
defendant  go  without  [dayl,  and  recover  of 
plaintiff  the  cost  of  this  action,  to  be  taxed  by 
the  case.  E.  T.  Boykin,  Judge." 

*'In  this  cause  it  is  agreed  that  the  petition 
filed  by  C.  P.  Hughes,  the  answer  filed  by 
the  Wellington  and  Powellsville  Railroad 
Company,  a  certified  copy  of  the  deed  from  C 
P.  Hughes  and  wife  to  the  Nansemond  Tim- 
ber Company,  as  the  same  is  of  record  in 
Book  68,  page  ^07,  of  Bertie  county  register 
of  deed's  office,  and  the  Judgment  of  BoyUn, 
Judge,  at  this  term  of  the  court,  shall  con- 
stitute the  statement  of  the  case  on  appeal 
for  the  supreme  court" 

F.  D.  Winston,  for  appellant  Battle  & 
Mordecal,  for  appellee. 

FAIBCLOTH,  C.  J.  The  only  question  pre- 
sented is  a  construction  of  the  written  agree- 
ment of  the  parties.  On  inspection,  we  are 
of  opinion  that  the  parties  had  two  objects 
hi  view:  (1)  To  sell  and  buy  the  timber  on 
the  woodland,  with  the  privilege  of  removing 
the  same  within  10  years,  with  the  right  of 
way,  and  the  right  to  erect  tra|!ks,  machinery, 
buildings,  improvements,  and  fixtures  for  that 
purpose,  and  to  remove  the  same  at  the  pleas- 
ure of  the  defendant,  the  right  of  way  not  to 
go  through  the  plahitiff's  open  land;  {2^  to 
grant  to  the  second  party  and  its  successors 
or  assigns  the  right  of  way  for  a  "permanent 
railway"  through  all  the  lands  of  the  plain- 
tiff. We  think  the  exception  is  limited  to 
the  first  branch  of  the  contract,  to  wit,  the 
timber  lands.  If  we  have  failed  to  find  the 
true  intent  of  the  parties,  it  is  owing  to  the 
Inartificial  structure  and  language  of  Uis 
agreement.   Affirmed. 
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(119  N.  C.  779) 

STATE  V.  WOOIiARD. 

(Supreme  Court  of  North  Carolina.     Oct  18, 

1896.) 

Cbim  iHAL  Law^Inbtruction»^St^tutbb-Rbpbai< 

^Ambndmbnt. 

1.  In  a  criminal  case,  in  which  defendant  tes- 
tifies in  his  own  behalf»  the  court  may  charge 
that,  if  the  jury  belieTC  defendant's  testimony, 
they  may  find  him  guilty,  where  such  charge  Is 
justified  by  the  evidence. 

2.  Laws  1883,  c  83.  entitled  "An  act  to  amend 
chapter  504,  Laws  18^,''  whldi  placed  the  ju- 
risdiction of  the  offense  of  abandonment  in  a 
Justice  of  the  peace,  repealed  such  act.  and  re- 
stored to  the  suDcrior  court  the  jurisdiction  of 
such  offense,  though  the  body  of  the  act  only 
amended  * 'chapter  504*" 

a  Laws  18S),  c  504.  placed  the  jurisdiction 
of  the  offense  of  abandonment  in  a  justice  of 
the  peace.  Laws  1893,  c.  83,  purporting  to  re- 
store to  the  superior  court  the  jurisdictiMi  in 
such  cases,  is  entitled  "An  act  to  amend  chapter 
604,^  Laws  1889,"  but  the  body  of  the  act  only 
amends  "chapter  604."  Laws  1898,  c.  481,  pro- 
Tides  that  the  act  of  the  same  session  "to  amend 
chapter  504,  Laws  1889,"  should  be  amended  by 
inserting  the  words  'Laws  1889"  in  the  body  of 
the  act  after  the  words  "chapter  504."  HOd, 
that  the  latter  act  amends  chapter  83.  though 
chapter  481,  in  referring  to  chapter  83,  men- 
tioned it  as  "ratified  Feb.  14, 1893,^'  when  in  fact 
it  was  ratified  February  11,  1893.  ^ 

Appeal  from,  superior  court,  Beaufort  coun- 
ty;   Graham,  Judge. 

John  W.  Woolard  was  conyicted  of  abandon- 
ment, and  appeals.   Affirmed. 

W.  B.  Rodman,  for  appellant  B.  B.  Nioh- 
Olson,  Atty.  Gen.,  and  Chas.  F.  Warren,  for  the 
State. 

OLARE,  J.  The  diarge  to  the  Jury  that, 
If  they  believed  the  defendant's  testimony,  t» 
flnu  him  guilty,  was  fully  justlfled  by  the  evi- 
dence, and  it  was  competent  for  the  Judge, 
in  such  case,  to  so  Instruct  the  Jury.  State 
T.  Riley,  113  N.  O.  648,  18  S.  B.  168.  The 
chief  reliance  of  the  appellant,  howeyer.  Is 
that  the  act  of  1889  (chapter  504),  which  placed 
the  Jurisdiction  of  the  offense  of  abandonment 
in  a  Justice  of  the  peace.  Is  not  repealed  by 
chapter  83,  Laws  1893,  because  the  body  of 
the  latter  act  only  amends  "chapter  504,"  omit* 
ting  the  words,  "Laws  of  1889";  but  In  the 
title  of  said  chapter  88,  Laws  1898,  It  is  de- 
scribed as  "An  act  to  amend  chapter  504,  Laws 
1889."  This  makes  the  meaning  and  purport 
of  said  chapter  88  of  Laws  1803  entirely  clear. 
It  Is  true  that  at  common  law  the  title  of  an 
act  was  little  considered.  The  reason  of  this 
was,  because  In  England  the  title  was  no  part 
of  an  act,  but  was  prefixed  by  the  derk  of 
that  house  in  which  the  biU  originated.  The 
titles  were  styled  "Rubrics,"  because  written 
In  red  ink.  Indeed,  prior  to  the  eleyenth  year 
of  Hemy  VII.  (1495),  tities  were  very  rare^ 
prefixed  at  alL  Btat  now  the  title  is  part  of 
the  bill  when  introduced,  being  placed  there 
by  its  author,  and  probably  attracts  more  at- 
tention than  any  other  part  of  the  proposed 
law;  and,  if  it  passes  into  law,  the  title  there- 
of Is  consequently  a  legislatiye  declaration  of 
the  tenor  and  objeet  of  the  act  Indeed,  so 
ftur  la  this  tm^  and  so  important  has  the  titii 


become,  that  in  many  state  constitutions  there 
are  now  proyislons  to  guard  against  the  title 
of  bills  being  misleading.  "Ratione  cessante, 
cessat  et  lex."  Gonsequently,  when  the  mean- 
ing of  an  act  is  at  all  doubtful,  all  the  au- 
thorities now  concur  that  the  title  should  be 
considered.  Sedg.  St  lacw,  50;  Potter,  Dwar. 
101-106;  Gooley,  Const.  Law  (6th  Ed.)  160; 
Suth.  St  Const  I  210;  End.  Inteip.  St  8  58; 
Wilson  y.  Spauldhig,  19  Fed.  804.  If  there 
was  nothing  more  before  us  than  chapter  83, 
Laws  1893,  stlU  it  would  be  dear,  taking  into 
consideration  the  title  in  connection  with  the 
body  of  the  act,  that  the  chapter  504  amended 
was  chapter  604,  Laws  1889,  and  therefore 
that  Jurisdiction  of  the  ofliense  of  abandon- 
ment was  restored  to  the  superior  court  as  it 
stood  under  Code,  I  970,  Had  there  been  the 
least  doubt  on  this  point,  however,  it  was 
removed  by  the  supplementary  act  at  the  aame 
session  (chapter  481,  Laws  1803),  which  ex- 
presses In  the  body  of  it  that  the  prior  act 
of  the  same  seesion  "to  amend  chapter  504, 
Laws  1889,"  should  bd  amended  by  inserting 
the  words  "Laws  1889"  in  the  body  of  the 
act  after  the  words  "chapter  504."  It  is  true, 
the  said  chapter  481,  in  referring  to  chapter 
83  (as  it  was  afterwards  numbered),  mentions 
it  as  "ratified  14  Feb.,  1893,"  when  In  fact 
it  was  ratified  Febmaiy  11*  1893.  We  do 
not  know  whether  the  discrepancy  between 
February  11th  and  February  14th  was  a  cleri- 
cal error  In  copsring,  or  a  ty^ojgrtLphical  error 
in  printing,  or  an  Inadyertence  In  drawing  the 
supplementary  act  or  bill;  bat  sufficient  ap- 
pears to  make  it  dear  beyond  cayil  what  prior 
act  Is  referred  to.  The  court  will  not  "dis- 
tinguish and  diylde  a  hair  betwixt  sf  nth  and 
southwest  aide."  A  stronger  case  than  ours 
in  tavw  of  fallowing  the  dear  legislative  in- 
tent is  Wilson  y.  Spauldlng,  supra.  Cram 
y.  Gram,  U6  N.  C.  288,  21  S.  B.  197,  relied 
on  by  appellant,  in  no  wise  conflicts  with  what 
is  above  stated,  since  that  case  merdy  holds 
that  the  heading  of  a  Motion  prepared  by  the 
compilers  of  the  Code  will  not  "affect  the 
construction  of  the  hmguage  of  the  section^ 
when  ItB  meaning  Is  perfectly  obvioua."  No 
error. 

Cll»  N.  C.  20) 
NICHOLSON  y.  COMMISSIONBR8  OF 

DARB  COUNTY. 

(Supreme  Court  of  North  Carolina.    Oct  18, 

1896.) 

Claims  bus  Dbobdbw'ts*  Eatatss— Suit  bt  Lse- 

ATBB^PaSSUll  FTIOKS. 

In  a  suit  by  a  legatee  to  recover  a  claim  due 
his  testator's  estate,  there  is  no  presumption 
two  years  after  testator^s  death  that  the  legatee 
was  appointed  administrator,  or  that  an  adminis- 
trator had  been  appointed,  and  the  daim  as> 
signed  to  the  legatee  as  part  of  his  legacy. 

Petition  to  rehear.    Dismissed. 

FURCHBS,  J.  This  case  was  here  at  the 
last  term  of  the  court  on  the  appeal  of  the 
defendant,  and  was  decided,  and  reported  in 
118  N.  a  80,  24  a  BL  728,  and  Is  now  be- 
tbe  eonrt  upon  a  petition  to  rehear. 
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The  first  ground  of  error  set  forth  in  the 
petition  l8  that  this  court  rerersed  the  conrt 
below  for  the  reason  that  the  *'wiU  of  O.  W. 
Nicholson  was  not  made  a  part  of  the  record, 
and  that  it  was  not  shown  to  the  court  that 
there  was  a  personal  representatlre  of  said 
C.  W.  Nicholson."  This  assignment  of  error 
is  not  true  in  f  act,  as  will  plainly  appear  upon 
reading  the  case  as  reported  supra.  It  is  true 
that  in  the  argument  of  the  case  it  is  stated 
that  the  win  of  C.  W.  Nicholson  is  not  made 
a  part  of  the  record,  and  that  It  does  not  ap- 
pear to  the  court  whether  there  was  an  ex- 
ecutor or  not  But  neither  of  these  was  the 
point  decided  by  the  court,  but  they  were 
only  facts  stated  leading  to  the  question  de- 
cided. 

The  plaintiff,  in  her  complaint,  claimed  that 
she  was  the  assignee  of  1712.74  in  a  Judgment 
which  Currituck  county  had  recovered  and 
held  against  Dare  county.  Thls^  was  denied 
by  the  defendant,  and  made  the'  issue  to  be 
tried,  and  is  the  only  issue  decided  by  this 
court  at  the  last  term.  The  plaintiff,  by  her 
complaint,  made  the  proceedings,  the  re- 
ports, and  Judgments  In  the  case  of  Currituck 
County  TS.  Dare  Co.  a  part  of  her  com- 
plaint; and  on  the  trial  the  plaintiff  offer- 
ed and  read  this  record  in  evidence,  which 
was  the  only  evidence  offered  in  the  case, 
except  the  wlU  of  O.  W.  Nicholson.  So, 
if  there  Is  any  evidence  to  sustain  pUiln- 
tirs  aUegatlon  that  plaintiff  is  the  as- 
signee of  $712.74  in  the  Judgment  of  Curri- 
tuck'against  Dare,  it  is  in  this  record  in- 
troduced by  plaintiff.  Upon  examination  of 
this  record,  we  find  it  stated  that  "on  March 
2, 1882,  the  commissioners  of  Currituck  coun- 
ty assigned,  of  this  Judgment  against  the  de- 
fendants, the  following  amounts  to  the  per- 
sons named  below";  and  among  the  names  be- 
low is  that  of  C.  W.  Nicholson,  and  opposite 
his  name  Is  set  $712.47.  We  find  the  name  of 
C.  W.  Nicholson  as  many  as  seven  times 
mentioned  in  this  record,  and  the  name  of 
Lovey  Nicholson  Is  not  to  be  f6und  in  it. 
There  is  this  entry:  "(8)  To  paid  Mrs.  Nich- 
olson, $276.50."  But  this  was  no  part  of  the 
Judgment  of  Currituck  against  Dare,  even  If 
the  '*Mrs.  Nicholson"  mentioned  is  Mrs. 
Lovey  Nicholson,  the  plaintiff  In  this  case; 
and  there  is  nothing,  unless  it  be  this  entry, 
to  show  that  she  is.  Upon  this  evidence,  on 
the  trial'below,  the  defendant  asked  the  court 
to  charge  the  Jury  *'that  there  is  no  evi- 
dence of  an  assignment  of  any  Judgment,  or 
the  Interest  of  any  Judgment,  to  plaintiff  by 
Currituck  county."  This  prayer  was  refused 
by  the  court,  and  we  said  there  was  error  hi 
this  refusal;  and,  after  another  argument 
and  a  full  consideration  of  the  whole  case, 
we  are  of  the  same  opinion  now  that  we 
were  then. 

In  the  argument,  the  counsel  for  plaintiff 
seemed  to  lay  great  stress  upon  the  fact  that 
It  appeared  from  the  record  that  C.  W.  Nichol- 
son died  In  June,  1880,  and  this  assignment 
was  not  made  until  May,  1882.  But  we  are 
unable  to- see  th*  force  of  tblp  argpniwit;  for, 


if  it  should  be  held  (and  we  do  not  so  hold» 
as  that  question  is  not  before  us)  that  it  Is 
void  as  to  C.  W.  Nicholson,  It  could  not  fol- 
low that  this  made  it  a  good  assignment  to 
some  one  else,  to  whom  it  was  not  assigned. 
It  was  suggested  on  the  argument  at  this 
term  that  the  plaintiff  could  probably  sustain 
her  action  under  the  doctrine  of  presump- 
tion; that  the  clerk  of  Currituck  had  qualified, 
or  appointed  and  qualified  the  plaintiff  or 
some  one  else  than  the  personal  representa- 
tive of  O.  W.  Nfeholson;  and  that,  as  more 
than  two  years  had  elapsed  since  the  death  of 
C.  W.  Nicholson,  the  plaintiff  or  whoever 
qualified  as  the  personal  representative  had 
paid  the  debts  and  settled  the  estate,  and  a»- 
signed  this  claim  to  plaintiff,  as  a  part  of  her 
legacy  under  the  wUL  But  this  cannot  be  so, 
as  there  is  nothing  for  the  presumption  to 
rest  upon.  There  is  no  law  requiring  a  clerk 
to  appoint  an  administrator  or  to  qualify  an 
executOT,  unless  he  Is  applied  to  and  asked  to 
make  such  appointment  Generally,  pre- 
sumptions arise  from  admitted  or  establish- 
ed facts,  and  is  a  very  useful  ininclple  of 
legal  Jurisprudence.  But  it  cannot  be  presum- 
ed that  a  party  is  the  owner  of  property  with- 
out some  admitted  or  established  fact  to 
start  with.  Where  an  indebtedness  exists 
by  a  promissory  note  or  other  negotiable  pa- 
per capable  of  manual  delivery,  and  the  plain- 
tiff Is  in  possession  of  the  note  or  other  pa- 
per, the  law,  hi  the  absence  of  other  evidence, 
presumes  the  holder  to  be  the  owner.  But 
here  is  the  fact  that  the  plaintiff  is  in  posses- 
sion of  the  note,  which  creates  or  raises  the 
presumption.  .  But,  if  the  plaintiff  had  no 
possession  of  the  note,  there  would  be  no 
presumption.  S<>,  if  one  is  in  actual  posses- 
sion of  an  office,  the  fact  that  he  is  In,  exer- 
cising the  duties  of  the  office,  raises  the  pre- 
suzpption  that  he  is  rightfully  Ui.  So,  it  is 
that,  where  an  officer  of  court  does  a  thing 
in  the  line  of  official  duty,  the  law  presumes 
it  is  rightfully  done,  until  the  contrary  ap- 
pears. But  it  cannot  be  presumed  that  a 
court  has  tried  a  case  or  made  an  appoint- 
ment; although  it  had  the  right  to  do  so,  if 
applied  to;  and,  if  he  does  this,  it  must  be 
made  to  appear  upon  proof  of  the  fact  So, 
there  can  be  no  presumption  that  the  clerk 
had  appointed  and  qualified  a  personal  repre- 
sentative of  C.  W.  Nicholson;  and,  as  there 
is  no  evidence  or  presumption  that  any  one 
has  ever  been  appointed,  there  can  be  no  pre- 
sumption that  they  acted  prc^erly  or  .im- 
properly. Besides,  this  suggestion  is  not 
only  without  foundation  to  rest  upon,  but  it 
is  in  direct  conflict  with  the  allegation  of 
plaintiff's  complaint  which  alleges  that  she 
is  the  assignee  of  the  county  of  Currituck; 
and  it  was  argued  before  us  by  plalAtiff*a 
counsel  that  Q.  W.  Nicholson  never  had  any 
Interest  in  this  Judgment,  upon  which  this  ac- 
tion was  brought  The  petition  must  be  dis- 
missed, and  the  case  goes  back. for  a  new 
trial,  when  the  plaintiff  wlU  take  such  course 
as  she  may  be  advised  by  oounseL  Petition 
dismissed. 
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(119  N.  C.  96) 
MAY  «t  ox.  y.  STIM80N  LUMBER  OO. 
(Eaitt)&me  Gonrt  of  North  Carolina.     Oct  20, 
1896.) 

JVSOlf BKT  —  ErBOKIOUS    AND    IrBEOULAR    JuDO- 
IfBXTB  DlSTlNOUIBHBD— PBOCBXOIMe 

TO  Rbvibw, 
I  A  judgment  in  an  action  in  which  the  de- 
fendant haa  appeared  and  answered,  rendered 
on  a  trial  in  which  the  court  erroneous^  submit- 
ted but  one  issue  to  the  juiy,  though  others  were 
presented  by  the  pleadings,  is  erroneous,  but  not 
uregnlar}  and  the  remedy  is  by  appeal,  and  not 
by  moticm  at  a  subsequent  term  to  set  aaide  the 
judgment 

Appeal  from  superior  court,  Pitt  county; 
Graham,  Judge. 

Action  by  Alfred  May  and  wife  against  the 
Stimson  Lumber  Company.  Appeal  by  plain- 
tiffB  from  an  order  Betting' aside  a  judgment 
In  their  favor,  rendered  at  a  former  term. 
Beyened. 

Swift  GaUoway  and  J.  B.  Batchelor,  for  ap- 
pellants.   Blount  &  Fleming,  for  appellee. 

FAIRCLOTH,  O.  J.  Judgment  was  ren- 
dered in  this  action  at  January  term,  1896,  by 
Boyldn,  J.,  and  no  appeal  was  taken.  On 
September  10,  1806,  the  judgment  was  set 
aside  by  Graham,  J.,  on  affldarlt  o€  the  defend- 
ant, alleging  that  it  wa^  erroneoua.  In  that 
only  one  issue  was  submitted  to  the  jury,  al- 
though thiee  Issues  were  raised  by  the  plead- 
ings.  The  defendant  haTiiig  appeared  by  at- 
torney and  filed  an  answer  to  the  complaint, 
he  wi^i  then  in  court,  although  no  summoTis 
had  been  senred,  and  there  was  no  irregular- 
ity in  the  coarse  of  the  court  In  that  re- 
spect. The  complaint  now  made  is  that  the 
court  erred  in  sabmitting  only  one  Issue  to 
the  juiy.  If  that  is  true,  as  alleged  by  de- 
fendant, it  was  error  in  law,  and  the  judg- 
ment rendered  was  an  erroneous  one,  and  the 
defradant's  remedy  was  by  appeal,  and  not 
by  motion  at  a  subsequent  term  to  have  the 
judgment  set  aside.  That  would  be  his  rem- 
edy if  the  judgment  was  irregular  only,  in 
proper  cases.  The  distinction  has  been  fre- 
quently stated  by  this  court,  to  wit,  an  ir- 
regular judgment  is  one  contrary  to  the  course 
and  practice  of  the  court,  as  judgments  with- 
out service  of  process.  An  erroneous  judg- 
ment is  one  rendered  according  to  the  course 
and  practice  of  the  court,  but  contrary  to  law; 
as  where  it  is  for  one  party  when  it  ought  to 
be  for  the  other,  or  for  too  much  or  too  little. 
Wolfe  V.  Davis,  74  N.  C.  597.  The  remedy  in 
the  latter  event  is  by  apx)eal;  in  the  former, 
by  motion  in  apt  time.  Issues  arise  out  of 
the  pleadings,  and  must  be  submitted  to  the 
jury.  If  the  court  shall  be  of  opinion  that 
one  or  more  issues  are  enough  to  reach  the 
merits  of  the  case,  without  depriving  the  par- 
ties of  an  opportunity  to  have  their  rights 
heard  by  court  and  jury,  then  no  more  is- 
sues need  be  submitted;  and,  if  in  that  opin- 
ion the  court  is  mistaken,  the  parties  have  no 
remedy  except  to  appeal  Simmons  v.  ^Dowd, 
77  N.  C.  155.  We  then  have  a  case  in  which 
v.25s.E.no.l4 — IG 


there  was  no  irregularity;  and,  if  there  was 
no  error,  the  defendant  has  no  case  for  relief; 
and,  if  there  was  e^ror,  he  has  lost  his 
remedy  by  fidling  to  appeal  He  cannot  ap- 
peal from  one  superior  court  judge  to  an- 
other.   Brvor. 


(U9  N.  C.  99) 

8TATB  ex  rel  RICKS  et  al  t.  STANOILL 

et  al 

(Supreme  Court  of  North  CaroUna*     Oct  20, 

1886.) 

FbAUPUUIVT   ConVBTANCaS— VOLCNTAXOr  CORVBT- 

JLNCB— BUKDBN  OF  PROOr. 

Where  voluntary  conveyances  are  attacked 
for  fraud  by  plaintiffs,  who  are  admitted  to  have 
been  creditors  of  tiie  grantor  when  auch  convey- 
ances were  made^  the  boxden  rests  upon  the 
grantees  to  prove  that  the  grantor  retained  prop- 
erty Bofficient  and  available  to  pay  his  existing 
debta. 

Appeal  from  superior  court,  Pitt  county; 
Boykin,  Judge. 

Action  on  relation  of  J.  A.  Ricks  and  W.  B. 
Ricks,  executors  of  G.  BL  Taft,  deceased,  ahd 
R.  B.  Mayo,  against  R.  W.  Stancill,  adminis- 
trator of  T.  J.  Stancill,  deceased,  and  others. 
The  complaint  alleged  that  T.  J.  Stancill  was 
administrator  of  the  estate  of  Wiley  Stancill, 
and  that  G.  E.  Taft  and  R.  B.  Mayo  were 
sureties  on  his  bond;  that  a  judgment  was 
obtained  against  the  principal  and  sureties 
on  said  bond,  which  was  paid  by  the  sure- 
ties; that,  prior  to  the  recovery  of  said  judg- 
ment, T.  J.  Stancill,  for  the  purpose  of  de- 
frauding his  creditors,  executed  voluntary 
conveyances  of  his  land  to  certain  of  the  de- 
fendants, who  were  his  children;  that,  after 
the  payment  of  the  Judgment  by  the  sureties, 
T.  J.  Stancill  executed  to  them  a  mortgage 
to  secure  its  repayment  on  the  land  previous- 
ly conveyed  to  defendants,  and  on  certain 
personal  property  which  has  since  become 
destroyed,  or  has  passed  out  of  existence. 
Plaintiffs  prayed  judgment  setting  aside  the 
voluntary  conveyances,  and  declaring  their 
claim  a  lien  on  the  lands,  and  that  they  be 
subrogated  to  the  rights  of  the  plaintiffs  in 
the  judgment  which  they  had  paid.  From 
a  judgment  for  plaintiffs,  defendants  appeal. 
Afftrmed. 

James  B.  Moore,  for  appellants.  Blount  & 
Fleming,  for  app^ees. 

MONTGOMBRY,  J.  The  defendants  t^- 
dered  Ave  issues,  all  of  which  the  court  re- 
fused to  submit,  and  the  defendants  except- 
ed. Those  issues  were  as  follows:  *'{l)  Was 
there  an  assignment  of  the  judgment  men- 
tioned in  the  pleading  to  the  use  of  the  plain- 
tiffs? (2)  At  the  Ume  of  bringing  the  suit, 
wajs  the  deed  of  T.  A  Stancill  to  his  children 
made  without  refining  sufficient  property 
to  pay  his  then  existing  creditors,  without 
consideration,  and  with  intent  to  hinder,  de- 
lay, and  defraud  the  plaintiffs?  ($  What 
was  the  value  of  the  personal  property  of  T. 
J.  Stancill?    (4)  Was  the  property  conveyed 
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In  the  mortgage  of  T.  J.  StanclU'to  G.  E. 
Taft  and  others  sufiEiclent  to  pay  plaintifTs 
debt?  <5)  Was  the  property  mortgaged  by 
T.  J.  StancUl  to  R.  B.  Mayo  and  G.  E.  Taft 
wafited  and  lost  by  the  carelessness  and 
negligence  of  plaintiffs?*'  The  court  sub- 
mitted the  following  issues:  "(1)  Were  the 
conveyances  made  by  T.  J.  Stancill  to  his 
children  made  without  any  consideration 
other  than  that  of  natural  loye  and  affection? 
Ans.  Yes.  (2)  Did  G.  A.  StanciU,  G.  E.  Taft, 
and  R.  E.  Mayo  agree  at  the  time  of  the  ex- 
ecution of  the  mortgage  to  them  by  T.  J. 
Stancill  to  accept  said  mortgage  in  full  satis- 
faction of  all  indebtedness  of  said  Stancill 
to  them?  Ans.  No.  (3)  Were  the  conyey- 
ances  made  by  T.  J.  Stancill  made  with  the 
intent  to  httider  and  defeat  his  creditors? 
Ans.  Tcs.  (4)  What  amount,  if  any,  is 
due  R.  E.  Mayo  on  account  of  money  paid  on 
the  Judgment  mentioned  in  item  two  of  the 
complaint?  Ans.  $224,  and  8  per  cent,  in- 
terest from  date,  May  20,  1889.  (5)  What 
amount,  if  any,  is  due  G.  E.  Taft  on  ac- 
count of  money  paid  on  the  judgment  men- 
tioned in  item  two  of  the  complaint?  Ans. 
$224,  and  8  per  cent  interest  from  date.  May 
20,  1889." 

There  was  no  need  for  the  first  issue  ten- 
dered by  the  defendants,  for  the  plaintiffs  on 
the  trial  had  admitted  that  the  Judgment  had 
not  been  assigned  to  them.  The  defendants 
were  not  entitled  to  their  second  issue,  for 
the  question  was  not  whether  Stancill  did 
or  did  not  do  anything  at  the  time  of  the 
commencement  of  this  suit,  but  whether,  at 
the  time  when  he  made  the  voluntary  con- 
veyances to  his  children,  he  retained  a  suf- 
ficiency of  property  to  pay  his  then  exist- 
ing creditors,  the  defendants  having  agreed 
on  the  trial  that  the  first  issue  submitted 
by  the  court  should  be  answered  'Tes,"  and 
that  the  deeds  were  voluntary;  and  it  appears 
that  that  part  of  the  defendant's  second  is- 
sue as  to  whether  the  deeds  were  made  to 
hinder,  delay,  and  defeat  his  creditors  was 
submitted  In  No.  3  of  the  issues  submitted 
by  the  court  The  third  Issue  tendered  by 
the  defendants  was  properly  rejected,  for  the 
reason  that  the  personal  property  of  Stancill, 
the  deceased  donor,  whatever  its  value 
might  have  been,  had  been  administered  in 
due  course  of  law  by  his  personal  repre- 
sentatives. The  fourth  and  fifth  of  the  de- 
fendants' issues  the  court  property  refused 
to  submit  It  was  in  evidence  that  none  of 
the  property  conveyed  by  Stancill  to  plain- 
tiffs ever  came  into  the  plaintiffs'  possession; 
but,  on  the  other  hand,  it  appeared  that  the 
mortgagee,  Stancill,  used  the  whole  of  it 
for  his  own  benefit  and  purposes.  Under  the 
issues  submitted  by  the  court  the  defend- 
ants had  the  opportunity  to  present  fully 
their  testimony,  and  the  law  arising  thereon. 
Patton  T.  Garrett,  116  N.  0.  847,  21  S.  E. 
079;  Alpha  Mills  v.  Watertown  Steam  En- 
gine Co.,  116  N.  O.  797,  21  S.  B.  917.  The 
complaint  sets  out  with  sufQcient  plainness 


and  conciseness  to  enable  the  plaintiffs  to 
.maintain  their  standing  In  court  that  they 
were  compelled  to  pay  the  amount  of  a  judg 
ment  recovered  against  them  as  sureties  on 
the  administration  bond  of  Stancill,  and  that 
in  good  time  they  commenced  this  action 
with, the  view  of  deriving  the  rights  and 
remedies  against  their  principal  and  his  es- 
tate provided  under  section  2096  of  the  Code. 
The  main  contention,  howev^.  In  the  case 
is  whether  or  not  Stancill,  at  the  time  he 
made  the  voluntary  conveyances  of  his  land 
to  his  children,  retained  a  sufficiency  of  prop- 
erty, to  pay  his  then  existing  creditors.  The 
plaintiffs  Introduced  no  evidence  on  this 
point  The  defendants'  evidence  went  to 
show  that  the  property  retained  after  the 
exemption  should  be  allowed  was  not  suffi- 
cient for  that  purpose.  The  defendants' 
counsel  asiied  the  court  to  instruct  the  Jury 
that  there  was  no  evidence  that  Stancill  did 
not  retain  sufficient  property  to  pay  his 
debts,  and  that  they  should  answer  the  third 
issue  ^No."  This  was  refused,  and  the  de- 
fendants excepted.  There  was  no  error  in 
this  refusal.  In  this  connection  the  court 
charged  the  Jury  that  the  burden  was  upon 
the  plaintiffs  not  only  to  show  that  tJie  con- 
veyances were  voluntary,  and  without  con- 
sideration, but,  by  the  weight  of  testimony, 
that  Stancill  did  not  retain  property  suffi- 
cient and  avaflable  to  pay  his  then  existing 
CI  editors,  and  that,  unless  the  plaintiffs  had 
proved  by  a  weight  of  the  evidence  that  Stan- 
cill did  not  retain  property  sufflcienf  and 
available  for  the  satisfaction  of  his  then 
creditors,  they  would  answer  the  third  issue 
**No."  That  Instruction  was  erroneous,  but, 
as  the  Jury  found  for  the  plaintiffs,  no  harm 
has  been  done.  As  we  have  said,  the  de- 
fendants had  admitted  that  the  conveyances 
from  StanciU  to  his  children  were  voluntary, 
and  that  he  owed  the  plaintiffs  a  large  sum 
of  money  at  the  time  they  were  executed. 
Upon  these  admissions,  the  deeds  havinjp 
been  attacked  for  fraud  by  the  plaintiffs,  the 
burden  was  imposed  on  the  defendants  to 
show  that  the  donor  retained  at  the  time 
when  the  deeds  were  executed  sufficient* 
property,  and  available  to  pay  his  debts. 
Brown  v.  Mitchell,  102  N.  O.  347,  9  S.  B.  702. 
We  have  examined  the  other  exertions,  and 
they  are  of  no  force.     No  error. 


(119  N.  C.  677) 
PARKER  V.  NORFOLK  &  O.  E.  00. 

(Supreme  Court  of  North  Carolina.     Oct  IS, 
1896.) 

St^TOTB  OT  LflHlTATTOHS— OvKBFLOW  OF  LAHD  BV 
CONSTRUOTINO  DITCHB8— MSASUlia 

OF  Damages. 
1.  A  railroad  company  acquired  a  right  of  way 
over  plaintifTs  farm,  and  in  1888  constructed  Its 
drains,  which  were  proper  for  the  safety  of  the 
roadbed:  bat  by  sucn  drains  surface  water  from 
land  adjacent  to  plaintifTs  was  diverted,  and 
caused  to  overflow  plaintllf s  cultivated  land. 
Bdd,  that  an  action  for  damages  caused  by  such 
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OTerflow,  brought  in  October,  1884,  was  not  barp 
red  by  Iimitationfl,  as  to  permanent  damages,  or 
the  damages  accenting  within  three  years  prior 
to  issoing  the  stunmonsy  and  up  to  the  time  of 
the  trial. 

2.  In  an  action  for  permanent  damages  for 
OTerflowing  lands,  ft  was  error  to  charge  that 
if  defendant  had  negligently  direrted  the  water, 
and  caused  the  ot^ow,  plaintiff  coald  recoTer 
the  difference  between  the  value  of  the  land 
••before  the  road  was  built,  and  the  value  after 
the  road  was  built,"  though  plaintiff  alleged 
that  by  reason  of  the  unlawful  diverting  of  the 
water's  course  his  farm,  by  repeated  overflows, 
had  been  rendered  unnt  for  agricultural  pur- 
poses, since  the  measure  of  permanent  damage 
was  the  difference  in  the  value  of  the  land  in 
its  condition  when  the  right  of  action  aoerued, 
and  what  would  have  been  its  value  had  the  road 
been  skillfully  constructed. 

8;  Where  plaintifPs  land  was  overflowed  and 
damaged  by  reason  of  a  diversion  of  surface  wa- 
ter from  its  natural  outlet,  he  was  entitled  to 
permanent  damages. 

Appeal  from  superior  court,  Bertie  coun- 
tj;  Boykin,  Judge. 

Action  by  Henry  Piarker  against  the  Nor- 
folk &  Garoliua  Bailroad  Company  to  recovcfr 
damages  to  plaintUTs  land  by  overflows 
of  surface  water  caused  by  ditches  and 
drains  constructed  by  defendant.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  pleadings  are  as  follows: 

Complaint:  "Henry  Parker,  plaintiff,  com- 
plaining of  the  defendant,  the  Norfolk  &  Car- 
olina Railroad  Compaay,  alleges:  (1)  That 
the  defendant,  the  Norfolk  &.  Carolina  Rail- 
road Company,  is  a  corporation  duly  organ- 
ized under  the  laws  of  North  Carolina,  as  set 
out  in  chapter  3  of  the  Acts  of  1880,  and  is 
engaged  in  operating  a  railroad,  carrying 
both  freight  and  passengers,  between  Pin- 
ner's Point,  in  Virginia,  and  Tarboro,  in  North 
Carolina.  (2)  That  the  plaintiff,  Henry  Par- 
ker, was  before  January  1, 1887,  and  has  been 
since  that  date,  the  owner  of  that  certain 
tract  of  land  in  Bertie  county.  North  Car- 
olina, in  Roxobel  township,  called  the  Arthur 
Harrell  Land,'  which  he  bought  of  Lam  Par- 
ker and  wife,  containing  67  acres,  and  ad- 
joining James  Morris'  land,  the  Axum  Peele 
tract,  and  others.  (3)  That  said  Henry  Par- 
ker for  the  pasft  six  years  planted  said  land  in 
crops  of  com,  peas,  and  other  products,  and 
endeavored  to  cultivate  crops  on  said  land, 
until  it  was  rendered  unfit  for  cultivation  by 
the  unlawful,  negligent,  and  wrongful  act  of 
the  defendant  (4)  That  the  defendant,  the 
Norfolk  &  Carolina  Railroad  Company,  some 
time  about  the  year  1888,  negligently,  wrong- 
fully, and  unlawfully  cut  ditches  along  its 
right  of  way  on  plaintiff's  land,  for  the  pur- 
pose of  draining  the  water  of  Long  Pond  and 
Flat  pocosons,  on  said  land,  by  means  of  its 
side  ditches,  and  also  of  draining  the  water 
which  collected  in  said  side  ditches.  (5) 
That  by  reason  of  the  negligent,  unlawful, 
carelesSf  and  wrongful  cutting  of  said  ditch- 
es on  said  land,  it  was  and  is  constantly 
overflowed  with  great  quantities  of  water, 
which  defendant  has  diverted  from  its  nat- 


ural course,  and  from  the  way  in  which  it 
had  been  accustomed  to  flow,  and  thereby 
emptied  the  same  upon  the  farm  of  plaintiff, 
above  described.  (0)  That  by  reason  of  the 
negligent,  wrongful,  and  unlawful  and  care- 
less cutting  of  said  ditches,  and  the  negligent 
and  unlawful  diverting  of  the  course  of  said 
water,  the  plaintiff's  farm  has  been  constant- 
ly and  repeatedly  overflowed  for  the  past 
six  years,  and  the  crops  destroyed,  and  the 
land  rendered  unproductive.  (7)  That  by  rea- 
son of  the  negligent,  wrongful,  unlawful,  and 
careless  cutting  of  said  ditches,  and  the  negli- 
gent and  unlawful  directing  of  the  course  of 
said  water,  the  plaintiff's  farm,  by  said  re- 
peated overflow,  has  been  rendered  sour  and 
sobbed,  and  its  fertility  destroyed,  and  ren- 
dered unfit  for  agricultural  purposes.  (8) 
T  hat,  owing  to  the  acts  above  alleged,  plain- 
tiff has  been  damaged  one  thousand  dollars. 
Therefore  plaintiff  asks  judgment—First,  for 
one  thousand  dollars;  second,  for  all  equita- 
ble and  legal  relief;  third,  for  the  costs  of 
this  acUon." 

Answer:  "The  defendant,  for  answer  to 
the  plaintiff's  complaint,  says:  (1)  That  de- 
fendant admits  sections  Nos.  1  and  2  to  be 
true.  (2)  That  the  defendant  is  informed 
and  believes  that  section  3  of  the  complaint 
is  not  true,  and  therefore  denies  the  same. 
(3)  That  the  defendant  admits  that  it  cut 
ditches  on  its  right  of  way,  but  alleges  that 
the  said  ditches  were  necessary  for  the  prop* 
er  drainage  of  its  roadbed,  and  that  in  cutting 
the  same  it  exercised  a  lawful  right,  in  a  law- 
ful and  proper  manner,  and  denies  that  they 
were  wrougfuUy,  negligently,  or  unlawfully 
cut  (4)  That  the  defendant  is  informed  and 
believes  that  section  5  of  the  complaint  is 
imtrue,  and  alleges  that  the  plaintiff's  land 
described  in  the  complaint  has  not  been  over- 
flowed more  frequently  since  than  before  the 
construction  of  its  roadbed,  and  that' it  has 
not  diverted  any  water  from  its  natural 
coiu'se,  or  caused  it  to  flow  upon  the  [land 
of]  plaintiff  in  greater  quantities  than  it  hith- 
erto was  wont  to  do.  (5)  That  the  defendant 
is  informed  and  belleves^that  section  6  of  the 
complaint  is  not  true,  and  therefore  denies 
the  same.  (6)  That  the  defendant  denies  sec- 
tions 7  and  8  of  the  complaint  to  be  true. 
Wherefore  the  defendant  demands  judgment 
that  it  go,  without  day,  and  recover  the  costs 
of  this  action." 

Amendment  to  answer:  "By  leave  of  the 
court  the  defendant  amends  the  answer  by 
adding  thereto  the  following,  to  wit:  (7) 
I'hat  defendant  purchased  of  plaintiff  the 
right  of  way  over  the  land  on  which  the 
ditches  and  drains  complained  of  were  con- 
structed, and  that  said  ditches  and  drains 
were  necessary  for  the  proper  construction  of 
defendant's  roadbed,  and  the  same  were 
proi)erly  and  skillfully  constructed;  and,  if 
any  damage  resulted  to  plaintiff's  land  in  con- 
sequence thereof,  it  -was  the  natural  and  nec- 
essary result  of  a  proper  and  skillful  con- 
struction of  said  roadbed,  and  plaintiff,  iu 
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afterwards  cnltlyatlng  said  lowlands,  was 
gaSity  of  contributory  negligence.  (8)  That 
an  of  the  cansea  of  action  set  out  in  plaintifTs 
complaint  accrued,  if  at  all,  more  than  three 
years  before  this  action  was  commenced,  and 
are  barred  by  the  statute  of  limitation. 
Wherefore  defendant  demands  Judgment  that 
it  go  without  day,  and  recoyer  of  the  plain- 
tiff the  costs  of  this  action.** 

Issues  tendered  by  defendant:  "(1)  Is  the 
plaintlfrs  cause  of  action  barred  by  the  stat- 
ute of  limitation?  Answer.  No.  (2)  Were 
the  defendant's  roadbed  and  drains  mentioned 
in  complaint  skillfully  constructed,  and  the 
dralni^  necessary  and  proper  for  the  safety 
of  said  roadbed?  Answer.  Yes.  (3)  Was 
plaintiff  guilty  of  contributory  negligence  in 
planting  com  on  his  low  grounds  after  the 
construction  of  said  roadbed  and  drains? 
Answ^.  Yes.  (4)  Has  defendant  wrongful- 
ly caused  the  overflow  of  the  plaintiff's  land? 
Answer.  Yes.  (6)  What  damage  is  plaintiff 
entiUed  to  recover,  if  any?   Answer.  $300." 

The  Judgment  is  as  follows:  "This  cause, 
coming  on  to  be  heard  before  Boykin,  J.,  and 
a  Jury,  and,  upon  the  issues  submitted,  the 
Jury  having  returned  for  their  verdict  as  fol- 
lows: '(4)  Has  the  defendant  wrongfully 
caused  the  overflow  ot  the  plaintifl^s  land? 
Answer.  Yes.  (5)  What  damage  is  plaintiff 
entitled  to  recover,  if  any?  Answer.  $300,'— 
and  the  court  having  answered  the  following 
issues  as  set  out  below:  '(1)  Is  the  plaintiff's 
cause  of  action  barred  by  the  statute  of  lim- 
itations? Answer.  Yes.  (2)  Were  the  de- 
fendant's roadbed  and  drains  mentioned  in 
the  complaint  sldllfully  constructed,  and  the 
drains  necessary  and  proper  for  the  safety  of 
said  roadbed?  Answer.  Yes.  (3)  Was  plain- 
tiff guilty  of  contributory  negligence  in  plant- 
ing com  on  his  lowlands  after  the  construc- 
tion of  said  roadbed  and  drains?  Answer. 
Yes,'— on  motion  of  Francis  D.  Winston,  at- 
torney for  Henry  Parker,  plaintiff,  it  is  order- 
ed, adjudged,  and  decreed  that  Henry  Parker, 
plaintiff,  recover  of  the  Norfolk  &  Carolina 
Railroad,  the  defendant,  the  sum  of  three 
hundred  dollars,  and  the  costs  of  this  action, 
to  be  taxed  by  the  derk  of  this  court  This 
recovery  is  for  the  actual  damage  to  the 
lands  itself." 

The  case  on  appeal  is  as  follows:  "There 
was  evidence  .tending  to  show  that  the  railroad 
runs  east  and  west  through  the  lands  of  the 
plaintiff.  The  road  is  north  of  the  farm. 
Flat  pocoson  is  east  of  the  locos  in  quo.  Long 
Pond  pocoson  is  west  of  the  locus  in  quo. 
Plaintiff's  farm  is  between  these  two  pocosons. 
The  railroad  crosses  both  pocosons,  running 
east  and  west.  Flat  pocoson  naturally  drains 
south.  Its  waters  would  not  drain  over  plain- 
tiff's lands,  because  there  is  a  ridge  between 
plaintiff's  land  and  Flat  pocoson.  This  ridge 
prevents  the  waters  of  Flat  pocoson  draining 
on  plaintiff's  lands,  and  its  waters  would  not 
touch  plaintiff's  lands  but  for  the  railroad 
ditches.  Long  Pond  pocoson  naturally  drains 
south,  and  its  waters  would  not  drain  over 


plaintiff's  lands,  because  there  is  a  ridge  be* 
tween  Long  Pond  pocoson  andplaintifTs  land. 
The  ridge  prevoits  the  waters  of  Long  Pond 
pocoson  draining  on  plaintifTs  land,  and  its 
waters  would  not  touch  plaintUTs  land  but 
for  the  railroad  ditches.  The  natural  drain  of 
Flat  pocoson  is  Into  Wartom  pocoson,  and  its 
waters  empty  into  that  pocoson  more  than  a 
mile  below  plaintiff's  farm,^  and  south  of  it 
The  natural  drain  of  the  waters  of  the  Long 
Pond  pocoson  isintoGashle  swamp.  By  reason 
of  ditches  cut  along  the  line  of  the  defendant's 
roadbed,  the  waters  of  Flat  pocoson  are  drain- 
ed on  plaintiff's  land  from  the  east  by  said 
ditches,  and  the  waters  of  Long  Pond  pocoson 
are  drained  on  his  land  from  the  west  by  said 
ditches.  The  plaintiff's  lands  are  drained. 
Before  the  cutting  of  the  railroad  ditches  the 
land  was  in  a  good  state  of  cultivation,  yield- 
ing eight  barrda  of  com  to  the  acre,  and  did 
not  overflow.  Since  the  ditches  were  cut,  and 
the  overflow  caused  by  them,  the  yield  has 
been  some  years  one  barrel  to  the  acre»  and 
some  years  nothing,  the  whole*  crop  being  de- 
stroyed. Formerly  only  the  waters  of  War> 
tom  pocoson  drained  over  the  land,  but  plain- 
tiff cut  a  large  canal  hi  1878  that  carried  off 
those  waters.  He  never  lost  as  much  as  a  bar- 
rel of  cora  after  the  canal  was  cut,  untfl  the 
overflowing  complained  ot  Fifteen  acres  In 
cultivation,  seven  more  cleared,  which  he  aban- 
doned after  the  overflowing  commenced.  Ck>m 
has  averaged  |3  per  barrel  since  defendant  cut 
ditches.  The  land  is  now  sobbed  and  soured 
by  reason  of  the  overflows.  PlaintiflTs  loss 
was  an  average  of  forty  barrels  of  com  a  year. 
The  land  was  worth  $25  per  acre  before  the 
overflowing.  It  is  worth  nothing  now.  The 
defendant  cut  down  two  feet  ten  inches  across 
the  ridge  between  plaintiff  and  Flat  pocoson, 
and  the  same  depth  as  to  the  ridge  between  the 
land  and  Long  Pond  pocoson.  The  drainage 
Is  done  by  reason  of  the  draining  of  water  on  it 
that  naturally  flowed  from  it  The  ditches  cut 
along  the  roadbed  of  the  defendant  are  nec- 
essary for  the  safety  of  the  roadbed,  and  are 
skillfully  cut  The  plaintiff's  land  has  suf- 
fered each  year  since  1888,  when  the  road  was 
built  This  action  was  commenced  October  19, 
1894.  The  water  comes  down  quickly,  and 
stays  long.  Sometimes  plaintiff  cannot  get 
from  one  part  of  his  f^rm  to  the  other.  The 
plaintiff,  before  the  cutting  of  the  railroad 
ditches,  deeded  to  the  defendant  a  right  of  way 
across  his  land.  The  plaintiff  does  not  ovm 
Long  pocoson  nor  Flat  Swamp  pocoson,  and 
neither  touches  his  land.  It  is  admitted  that, 
before  the  dndn  ditches  were  cut,  the  plaintiff 
conveyed  to  the  defendant  a  right  of  way  across 
his  farm.  The  defendant,  in  writing^  and  in 
apt  time,  asked  the  following  special  prayers, 
to  wit:  *0)  That  it  being  admitted  that  defend- 
ant pnrdiased  its  right  of  way  from  the  plain- 
tiff, along  which  the  drains  complahied  of  are 
constructed,  it  the  Juiy  shall  flnd  that  said 
drains  were  necessary  for  the  safe  and  proper 
construction  of  its  roadbed,  and  further  that 
said  drains  were  constmcted  hi  a  skillful  and 
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proper  maimer,  then  any  damage  resulting  from 
the  constroction  of  said  drain  must  be  borne 
by  the  plalntur,  and  consequently  he  Is  not  en- 
titled to  recover  any  damage  therefor.*  This 
instruction  was  refused,  and  defendant  except- 
ed. *(2)  That  If  the  Juiy  believe  the  testimony 
of  the  plahitur,  to  the  effect  that  the  construc- 
tion of  said  roadbed  and  drains  had  rendered 
MUd  land  totally  unfit  for  cultivation,  then  the 
plaintiff  must  recover  the  damage  done  to  said 
land  tn  one  action,  which  action  accrued  to 
plaintiff  when  the  roadbed  and  drains  were 
first  constructed;  and.  If  the  Jury  believe  the 
evidence,  It  should  find  that  plaintiff's  cause 
of  action  is  barred  by  the  statute  of  limitation.* 
This  Instruction  was  refused,  and  defendant  ex- 
oepted.  The  court  instructed  the  Jury  that 
phiintlff  could  not  recover  anything  for  dam- 
age to  crops,  but  that  plaintiff  was  entitled  to 
recover  the  difference  between  the  value  of  the 
land  before  the  road  was  built,  and  the  value 
after  the  road  was  buUt,  providlBd  that  the  Jury 
should  further  find  that  the  railroad  compailty 
wrongfully  and  negligently,  by  its  side  ditches, 
drained  and  diverted  from  their  natural  courses 
the  waters  of  Flat  pocoson  and  Long  Pond 
pocoson  into  Wartom  ewam^  and  by  that 
means  overflowed  and  damaged  the  locus  in 
quo.  To  this  Instruction  the  defendant  except- 
ed. The  court  instructed  the  juiy  that,  if  th^ 
believed  the  evidence,  the  plaintiff's  cause  of 
action  was  not  barre<l  by  the  statute  of  limita- 
tion. To  this  instruction  the  defendant  ex- 
cepted. The  jury  rendered  a  verdict  as  appears 
of  record.  The  defendant  nKnred  for  a  venire 
de  novo.  Motion  overruled,  and  defendant  ex- 
cepted. Defendant  then  moved  for  a  judgment 
upon  the  verdict  This  motion  was  overruled, 
and  defendant  excepted." 

John  L.  Bridgers  and  Martin  &  Peebles,  for 
appellant    Francis  D.  Winston,  for  appellee. 

AYEBY,  X  There  was  no  error  in  the  rul- 
ing of  the  court  that  the  plaintiff's  right  of 
action  was  not  barred  by  the  statute  of  lim- 
itations. The  plaintiff  had  no  cause  of  action 
if  the  defendant's  ditches  and  drains  were  con- 
structed skillfully,  and  with  a  due  regard  for 
the  rights  of  the  owners  of  adjacent  hinds. 
Adams  v.  Baflroad  Co.,  110  N.  O.  825,  14  S. 
B.  857;  Ridley  v.  Railroad  Co.,  118  N.  G.  908, 
24  S.  B.  730.  It  could  only  acquire  the  pre- 
scriptive right  to  pond  water  on  the  plaintiffs 
land  by  subjecting  itself  to  an  action  for  the 
injury  continuously  for  20  years.  Bmeiy  v. 
Bailroad  Co.,  102  N.  C.  232,  9  S.  B.  139;  Sheiv 
lock  V.  BaUway  Co.,  115  Ind.  22,  17  N.  B.  171; 
1  Wood,  Lim.  Act  p.  460,  8  182.  Until,  by 
acquiescence  in  such  continuous  occupation 
for  20  yean,  the  presumption  of  a  grant  arises, 
an  action  will  always  Re  for  damage.  The 
plaintiff  may  elect  to  vhihn  only  the  damage 
sustained  up  to  the  trial  of  the  action,  and,  if 
the  defendant  fall  to  ask  in  his  answer  for  the 
assessment  of  prospective  as  well  as  present 
damages,  the  bar  of  the  statute  win  not  pre- 
vent a  recovery  for  that  sustained  within  three 


years  prior  to  the  Issuing  of  the  summons. 
Sherrlll  v.  Connor,  107  N.  C.  638,  12  S.  B.  688; 
1  Wood,  Nuis.  I  180.  If,  however,  the  plain- 
tiff fall  to  dechire  fop  permanent  damage,  the 
defendant,  at  his  option,  may  demand  that  the 
assessment  shall  extend  to  prospective  injury, 
or,  by  silence,  acquiesce  in  the  finding  only  of 
what  may  have  accrued  up  to  the  time  of 
trial  Ridley's  Case,  supra.  The  right  of  ac- 
tion accrues  in  such  cases  when  the  first  in- 
jury is  sustained  (Ridley's  Case,  page  1010, 
118  N.  C,  and  page  730,  24  S.  B.),  and  cannot 
be  defeated  by  pleading  the  statute,  except 
by  showing  20  years'  continuous  user  (Bmery 
V.  Bailroad  Co.,  supra). 

It  being  manifest  that  the  statute  of  limita- 
tion was  in  no  aspect  of  the  testimony  an  avail- 
able defense,  the  next  question  that  arises  Is 
whether  the  judge  erred  in  his  instruction  as 
to  the  measure  of  damages.  He  told  the  jury. 
In  substance,  that  if  the  defendant,  in  con- 
structing its  roadbed,  had  negligently  diverted 
the  waters  of  Flat  pocoson  and  Long  Pond 
pocoson  from  their  natural  outlets,  and  by  that 
means  had  caused  the  overflow  complained  of, 
the  plaintiff  would  be  entitled,  In  any  aspect  of 
the  evidence,  to  recover  the  difference  between 
the  value  of  the  land  "before  the  road  was 
built,  and  the  value  after  the  road  was  built" 
The  plaintiff  had  complained  that  '^by  reason 
of  the  negligent,  wrongful,  unlawful,  and  care- 
less cutting  of  said  ditches,  and  the  negligent 
and  unlawful  diverting  of  the  course  of  said 
water,  the  plaintiff's  farm,  by  said  repeated 
overflows,  has  been  rendered  sour  and  sobbed, 
and  its  fertility  destroyed,  and  rendered  unfit 
for  agricultural  purposes."  It  is  a  well-set- 
tled principle  of  pleading,  under  our  Code  sys- 
tem, that  the  right  to  a  particular  kind  of  re- 
lief depends,  not  upon  the  specific  demand  for 
It  in  the  prayer,  but  upon  the  facts  alleged  in 
the  complaint  or  counterclaim,  and  proved  up- 
on the  trial  The  allegation  of  facts  that  en- 
title a  party  to  affirmative  relief,  under  our 
liberal  system  of  pleading.  Is  equivalent  to  a 
formal  demand  for  such  relief,  or  a  general 
prayer  jliat  would  have  embraced  It,  nnder 
the  rules  of  practice  in  courts  of  equity. 
Stokes  V.  Taylor,  104  N.  C.  894,  10  fl.  B.  566; 
Harris  v.  Sneeden,  104  N.  C.  869, 10  S.  B.  477; 
Boberson  v.  Morgan,  118  N.  C.  994,  24  8.  B. 
607;  Holden  v.  Warren,  118  N.  C.  327,  24  S. 
B.  770.  Under  the  rule  laid  down  in  these  au- 
thorities, it  was  not  error  to  hold  that  the 
allegation  that  the  fertility  of  plaintiff's  land 
wad  destroyed,  and  that  it  was  rendered 
wholly  unfit  for  agricultural  purposes,  should 
be  construed  as  a  demand  for  permanent  dam- 
ages, and  constituted  notice  to  the  defendant 
to  meet  the  proof  that  might  be  offered  to  es- 
tablish the  truth  of  the  claim.  The  defendant 
had  requested  the  coprt  to  instruct  the  jury 
that,  if  the  plaintiff  had  shown  that  the  land 
was  rendered  unfit  for  cultivation,  the  plain- 
tiff could  recover  only  permanent  damage,  and 
that  the  right  of  action  accrued  when  the 
road  was  first  constructed,  and  was  therefore 
barred. 
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While  the  Judge  correctly  held  that  the  as- 
sessment should  embrace  past  as  well  as  pro- 
spective  Injury,  he  was  In  error  when  he  told 
the  Jury  that  the  plaintiff  was  entitled  to  re- 
ooyer  for  all  of  the  diminution  in  the  value 
of  the  land  caused  by  the  construction  of  the 
road,  ignoring  the  fact  that  compensation  had 
already  been  made,  In  the  purchase  of  the 
right  of  way,  for  any  damage  that  would  re« 
suit  from  draining  the  roadbed  and  cutting 
proper  drainsp  provided  ordinary  care  was  ex- 
ercised hi  doing  the  work.  Fleming  v.  Bail- 
road  Co.,  115  N.  C.  076,  20  S.  B.  714.  The 
true  measure  of  permanent  damage,  as  held 
In  Ridley  v.  Railroad  Co.,  118  N.  C,  at  page 
1009.  24  S.  E.  735,  "was  the  difference  in  the 
value  of  plaintiff's  land  in  its  condition  when 
the  right  of  action  accrued  and  what  .would 
have  been  Its  value  had  the  road  been  skill- 
fully constructed."  For  the  misdirection  of 
the  Jury  as  to  the  measure  of  damages,  there 
must  be  a  new  trial. 

But  we  deem  it  best  to  pass  upon  the  only 
remaining  assignment  of  error,  since  the  same 
question  will  almost  certainly  be  again  raised 
in  the  court  below.  The  authority  to  divert 
surface  water  from  a  drain  through  which  it 
previously  made  its  way  to  its  natural  outlet^ 
with  the  proviso  that  it  is  carried  in  the  side 
ditches  either  directly  to  its  natural  outlet,  on 
to  a  natural  outlet  capable  of  receiving  it,  is 
included  In  the  easement  acquired  by  the  un- 
restricted grant  or  condemnation  of  the  right 
of  way.  Fleming  v.  Railroad  Co.,  115  N.  C, 
at  pages  G93,  698,  20  S.  E.  714;  Staton  v.  Rail- 
road Co.,  109  N.  C.  337,  13  S.  E.  933;  Gould, 
Waters,  8  273.  A  railroad  company  enjoys, 
a-s  to  its  right  of  way,  the  same  privilege  as 
any  other  landowner,  and  is  subject  to  the 
same  restrictions  and  qualifications  in  carry- 
ing off  or  diverting  accumulations  of  sui-face 
water.  Jenkins  v.  Railroad  Co.,  110  N.  C. 
438,  15  S.  E.  193.  It  follows  that  there  is  no 
merit  In  the  exception  to  that  portion  of  the 
charge  relating  to  the  diversion  of  surface 
water  by  the  negligent  an(}  unskillful  cutting 
of  side  ditches.  If  the  lands  of  the  plaintiff 
were  overflowed  and  damaged  by  reason  of 
such  diversion  of  surface  water  froni  its  nat- 
ural outlet,  without  taking  it  to  an  adequate 
outlet,  he  was  entitled  to  recover  permanent 
damages,  under  the  rule  already  laid  down. 
New  triaL 


(119  N.  C.  103) 

LASSITER  V.  STAINBACK  et  al. 

(Supreme  Court  of  North  Carolina.     Oct  20, 
1896.) 

Partnership— Cbbation  op  Trust— Mattrrb  kot 
prrtainino  to  partnership  business. 

A  partner  who  use^the  firm  money  to  pay 
for  improvements  on  his  own  land,  with  his  co- 
partner's knowledge  and  consent,  charging  such 
fund  to  his  individoal  account  on  the  firm  books, 
becomes  the  individnal  debtor  of  the  partnership, 
not  a  trustee  therefor,  and  bis  co-partner  can- 
not follow  the  fund,  and  have  it  declared  a  lien 
on  the  improvements. 


Appeal  from  superior  court,  Vance  county; 
Boykln,  Judge. 

Action  by  James  H.  Lasslter  against  W.  T. 
Stalnback  and  another  to  declare  a  lien  on  cer- 
tain realty.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

T.  M.  Pittman  and  T.  T.  Hicks,  for  appel- 
lant   A.  C.  Zollicoffer,  for  appellee. 

FUROHES,  J.  PhOntiff  and  defendant 
were  partners  in  a  mercantile  business.  The 
plaintiff  was  indebted  to  the  defendant  at  the 
time  of  forming  this  partnership,  $1,694.43. 
But  defendant  said  to  plalntUfi:  "I  wlU  not 
put  this  in  the  partnership.  I  want  to  buy  a 
lot,  and  build  for  me  a  house,  out  of  this 
money."  The  plaintiff  replied:  **That  Is  right 
I  want  to  sell  you  a  lot,"  which  he  afterwards 
did,  at  the  price  of  $300,  and  the  price  waa 
credited  to  the  plainUff  on  the  $1,694.43  debt* 
and  plaintiff  made  him  a  deed  for  the  lot 
That  soon  thereafter  the  jdef endant  conunenced 
building  <m  this  lot  and  to  pay  for  the  same 
out  of  the  partnership  assets,  and  to  charge 
the  same  to  his  individual  account  on  the 
books  of  the  concern.  The  plaintiff  had  full 
knowledge  of  this,  as  the  books  were  examined 
by  him  dally;  and  he  made  no  objection  to 
this  course  of  the  defendant,  until  some  three 
years  after,  when  it  was  found  that  the  part- 
nership and  the  defendant  were  both  insolvents 
He  now  seeks  to  follow  this  fund,  used  for 
building  the  house,  and  have  it  declared  a  lien 
thereon.  The  law  constitutes  each  partner  an 
agent  and  trustee  for  the  partnership  as  to 
such  matters  as  pertain  to  the  partnership  busi- 
ness. Taylor  v.  Russell  (at  this  term)  25  S. 
E.  710.  But  the  partnership  does  not  create 
these  relations  of  agent  and  trustee  between 
the  individual  members  of  the  partnership,  as 
to  other  transactions  not  connected  with  the 
partnership  business.  Therefore,  while  the  de- 
fendant was  the  agent  and  trustee  of  the  part- 
nership as  to  the  business  of  or  coqnected  with 
the  partnership,  he  was  not  its  agent  or  trus- 
tee to  buy  a  lot  and  build  a  house  on  it  for 
himself.  So  we  see  that  plaintiff  cannot  fol- 
low the  fund,  and  have  it  declared  a  lien  on 
the  house,  because  the  defendant  was  a  mem- 
ber of  the  partnership.  If  he  can  follow  the 
fund,  and  have  it  declared  a  lien,  it  is  upon  the 
groimd  that  the  defendant  had  used  the  part- 
nership funds,  and  that  equity  will  declare  a 
trust  from  this  fact  But  where  there  are  no 
contractual  relations  between  the  parties  that 
create  a  trust,  a  court  of  equity  will  hot  do 
so,  unless  there  is  fraud  or  bad  faith.  2  Pom. 
Eq.  Jur.  §  1044.  If  I  give  A.  $1,000  to  buy 
a  tract  of  land  for  me,  and  A.  buys  the  land, 
and  pays  for  it  the  $1,000,  but  takes  the  deed 
to  himself,  he  has  acted  in  bad  faith,  and 
equity  will  declare  him  my  trustee,  and  com- 
pel hUn  to  convey.  If  A. 'take  $1,000  of  my 
money  without  my  knowledge  or  consent,  and 
buys  land  with  it,  and  takes  the  deed  to  him* 
self,  equity  \^U  declare  him  my  trustee,  and 
compel   him   to   convey,  on  account  of  the 
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fraud*  But  If  A.  says  to  me,  'There  la  a 
tract  of  laud  to  be  sold  that  I  want  to  buy, 
but  I  have  not  the  money."  I  glye  him  the 
money,  and  say,  "Go  and  buy  lt»"  and  he  does 
so,  pays  the  $1,000  I  gave  him,  and  takes  the 
deed  to  hlmself,--equlty  will  not  declare  him 
my  trustee,  and  compel  him  to  convey,  because 
there  has  been  no  fraud  or  bad  faith  practiced 
by  A.;  and  the  money  I  let  A.  have  will  l>e 
regarded  as  a  loan.  And  this  action,  to  declare 
a  lien  on  the  house,  involves  the  same  princi* 
pie  as  that  we  have  been  discussing;  and 
plaintiff  would  ask  to  have  the  defendant  de- 
clared a  trustee,  and  for  a  conveyance,  but  for 
the  fact  that  the  lot  upon  which  the  house  was 
erected  was  the  defendant's  lot,  and  not  in- 
volved In  this  controversy.  When  the  defend- 
ant used  the  money  of  the  partnership  In 
building  the  house,  with  tlie  knowledge  and 
consent  of  the  plaintiff,  and  charged  it  to  his 
individual  account,  he  then  became  the  indi- 
vidual debtor  of  the  partnership,  and  the  funds 
used  became  liis  individual  funds.  So,  in  le- 
gal contemplation,  the  defendant  did  not  build 
the  house  out  of  the  partnership  assets,  but  out 
of  his  own  means.  The  whole  trouble  has 
arisen  from  the  fact  that  the  defendant  has  be- 
come insolvent,  and  the  firm  has  ^to  lose  its 
debt  against  him.  It  is  from  the  result,  and 
not  from  the  cause.  It  was  questioned  wheth- 
er money  used  in  the  Improvement  of  real  es- 
tate belonging  to  another  could  be  followed, 
and  made  a  charge  on  such  real  estate.  It 
seems  to  be  held  in  some  of  the  states  that  it 
could,  but  no  authority  was  cited  where  it  has 
been  so  held  in  this  state.  But  we  have  not 
considered  this  question,  as  the  ease  goes  off 
on  other  grounds.  There  is  no  error,  and  the 
judgment  is  affirmed. 


(98  Ga.  m) 

MUTUAL  LIFB  INS.  GO.  v.  SMITH. 
(Supreme  Court  of  Georgia.     Aug.  18,  1896.) 

iNBtTRANOS— FbBHIUX  N0TB8— ReN  BWAIt—TrNDBR 

or  Patmbkt. 

1.  Where  a  promissory  note  was  given  for  a 
premium  on  a  policy  of  life  insurance,  and  the 
person  taking  it  executed  and  delivered  to  the 
maker  a  contemporaneous  agreement  in  writing 
**to  renew  said  note  at  the  request  of  [the  mak- 
er], until  three  annual  payments  have  been 
made,"  It  was  Incumbent  upon  the  maker,  in 
order  to  obtain  under  this  agreement  the  right  to 
renew  the  note  in  question,  to  tender  or  pay'  in 
cash  the  next  annual  premium  upon  the  policy 
when  the  same  became  due,  the  contract  not  con- 
templating that  a  promissory  note  would  be  ac- 
cepted for  snch  premium. 

2.  It  appearing  from  the  evidence  in  the  pres- 
ent case  that  the  defendant  did  not  tender  or 
make  payment,  as  above  indicated,  he  did  not 
show  himself  entitled  to  the  privilege  of  renew- 

.  ing  the  note  sued  on;  and,  this  being  so,  he  was 
liable  thereon,  and  a  verdict  in  his  favor  was  not 
warranted. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Hancock  county; 
Seaborn  Reese,  Judge. 

Action  by  the  Mutual  Life  Insurance  Com- 
pany  of   New  Yorilc   against   James    Smith. 


Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Lewis  &  Moore  and  Alex.  &  Victor  Smith, 
for  plaintiff  in  error.  Jas.  Whitehead,  for 
defendant  in  error. 

SIMMONS,  C.  J.  On  February  18,  1893, 
Smith  gave  to  Hodgson  a  promissory  note  for 
premiums  on  life  insurance  for  15  months, 
and  at  the  same  time  took  from  Hodgson  an 
agreement  in  writing,  as  follows: 

""Having  this  day  sold  Mr.  James  Smith,  of 
Sparta,  Ga.,  |5,000  life  insurance  in  the  Mu- 
tual Life  Insurance  Company  of  New  York, 
for  which  I  have  this  day  taken  his  note  for 
$847  in  payment  of  the  cash  premiums  payable 
January  1st,  1894,  I  hereby  agree  to  renew 
said  note  at  the  request  of  said  Smith  until 
three  annual  payments  have  been  made,  said 
Smith  paying  eight  per  cent  interest  on  said 
note  after  January  1st,  1894.  George  T.  Hodg- 
son. 

"An  additional  charg<^  of  $89,  extra  premium, 
Is  added  and  included  tn  above-mentioned  note, 
making  total  $436,  for  fifteen  months'  pre* 
miums.    George  T.  Hodgson.*' 

In  pursuance  of  this  agreement,  a  policy  of 
Insurance  in  the  Mutual  Life  Insurance  Com- 
pany of  New  York  vas  delivered  to  Smith, 
and  on  January  1,  1894,  he  gave  his  promis- 
sory note  for  $485,  wifh  hiterest  from  date  at 
8  per  cent.,  in  renewal  of  the  above-mentioned 
note.  He  failed  to  pay  the  second  note,  and 
suit  thereon  was  brought  against  him  by  the 
insurance  company,  the  note  having  been 
tiansferred  to  the  company  by  Hodgson.  The 
defendant  pleaded  that  the  note  was  without 
consideration,  for  the  reason  that  Hodgson,  as 
agent  of  the  insurance  company,  agreed  vdth 
hhn  at  the  time  of  taking  the  note  of  which 
the  one  sued  on  was  a  renewal  that  he  would 
not  have  to  pay  it  when  due,  but  it  would  be 
renewed  fbr  three  annual  premiums,  defend- 
ant only  paying  the  interest;  that  on  January 
1,  1895,  when  the  note  sued  on/ became  due, 
he  was  ready  and  willing  to  pay  the  interest 
and  renew  the  note  as  agreed  upon,  but  the 
plaintiff  and  Hodgson,  its  agent,  refused  to  al- 
low him  to  renew  the  note  and  keep  the  con- 
tract; and  that  '%e  is  now  ready  to  pay  the 
interest  and  renew  the  note,  and  offers  to  do 
so."  At  the  trial  ttie  defendant  introduced 
In  evidence  the  writing  above  set  out,  as  con- 
taining the  agreement  betwe^i  himself  and 
Hodgson,  and  testified  that  as  a  result  of  this 
contract  a  policy  of  insurance  was  issued  to 
him,  which  he  retained  throughout  the  period 
covered  by  the  premiums  for  which  the  note 
was  given.  He  further  testified  that  the  com- 
pany refused  to  renew  the  note  and  receive  in- 
terest on  it,  but  that  no  offer  to  pay  anything 
to  the  company  was  made  until  the  end  of 
January,  1895,  after  the  policy  had  lapsed; 
and  that  he  did  not  tender  the  cash,  the  rea- 
son he  did  not  do  so  behig  that  'the  company 
refused  to  take  anything  but  cash  for  the 
subsequent  years."     Under  this  state  of  fiicts 
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ke  think  a  Ter^lct  for  the  defendant  was  nn- 
«varranted.  The  contract,  as  set  out  in  the 
«n*iting,  being  that  the  note  was  to  be  re- 
newed at  the  request  of  the  maker  "until  three 
annual  payn\ents  have  been  made,"  It  was  in- 
cumbent upon  him,  in  order  to  obtain,  under 
this  agreement,  the  right  to  renew  the  note  in 
question,  to  tender  or  pay  in  cash  the  next 
annual  premium  upon  the  policy  when  the 
same  became  due.  The  contract  did  not  con- 
template that  a  promissory  note  would  be  ac* 
cepted  for  such  premium;  and,  as  the  defend- 
ant did  not  tender  or  make  any  payment  what- 
ever, he  did  not  show  himself  entitled  to  the 
privilege  of  renewing  the  note  sued  on.  There 
being  no  further  defense  than  that  above  stat- 
ed, the  verdict  ought  to  have  been  for  the 
plaintiff.    Judgment  reversed. 


(99  Gfi;  336) 

LEWIS  et  al.  v.  BQUITABLB  MORTG.  CO. 

(Supreme  Court  of  Georgia.  Aug.  24,  1896.) 
Second  Verdict— Grant  of  New  Trial. 
Where  a  second  verdict  has  been  rendered 
on  substantially  the  same  issues  of  fact  In  favor 
of  the  same  party,  the  rule  of  discretion  applica- 
ble to  the  first  grant  of  a  new  trial  does  not  ap- 
ply; and  if  at  the  last  trial  there  was  nothing  ob- 
jectionable in  the  rulings  of  the  presiding  judge, 
and  the  evidence,  though  conflicting,  supported 
the  second  verdict  it  should  not  be  set  aside. 
Veal  V.  Robinson,  76  Ga.  838.  Lumpkin,  J., 
dissenting, 

(Syllabus  by  the  Court.) 

Krror  from  superior  court,  Gordon  county; 
T.  W.  Milner,  Judge. 

Action  by  the  Bqultable  Mortgage  Compaq 
ny  against  J.  T.  Lewis  and  others.  Ffom 
an  order  granting  a  new  trial,  Lewis  and  oth- 
ers bring  error.    Reversed. 

The  following  Is  the  official  report: 
In  November,  1889,  Jackson  T.  Lewis  con- 
veyed 090  acres  of  land  in  Gordon  county  to 
B.  W.  Gomelison,  W.  M.  Cornelison,  and  D. 
P.  Cline,  the  deed  reciting  a  consideration  of 
$15,000.  The  grantees  in  this  deed  then  made 
written  application  to  the  Atlanta  Trust  & 
Banking  Company  to  negotiate  for  them  a 
loan  of  $7,500,  offering  this  land  as  security 
for  the  loan.  The  papers  relating  to  the  ne- 
gotiation were  forwarded  by  said  company 
to  the  Equitable  Mortgage  Company,  which 
was  engaged  in  the  business  of  lending  mon- 
ey, with  recommendation  that  it  make  the 
loan;  and  it  did  so,  taking  notes  and  a  deed 
from  the  Cornelisona  and  Cline  to  secure 
tlicir  payment.  In  default  of  payment,  the 
P^qultable  Mortgage  Company  brought  suit 
on  the  uotee  in  May,  1891.  In  November 
thereafter  it  amended  its  petition,  making 
Lewis  and  his  wife  parties  defendant,  and 
praying  for  equitable  relief  against  them.  It 
was  alleged,  in  brief,  that  the  loan  was  pro- 
cured by  false  representations  of  the  value 
of  the  land,  and  in  pursuance  of  a  scheme 
originated  by  Lewis  to  defraud  the  plaintiff, 
ho  having  previously  applied  to  the  plain- 
tiff for  a  loan  on  the  land;  but,  being  afraid 


the  land  would  not  bear  the  loan  he  wl^tfed, 
he  resorted  to  the  artifice,  in  collusion  with 
the  other  defendants,  of  selling  it  to  them  for 
the  nominal  sum  of  $15,000,  pretending  that 
$8,000  of  that  amount  had  been  paid  in  cash, 
when  in  fact  no  cash  liad  been  paid,  and  only 
an  insignificant  piece  of  land  had  been  con- 
veyed to  represent  the  cash  consideration, 
and  the  land  so  conveyed  as  security  not  real- 
ly being  worth  over  $3,000  or  $4,000,  and  the 
borrowers  being  wholly  insolvent  and  Irre- 
sponsible; and  that  Lewis  got  the  money 
so  loaned  by  plaintiff,  and  invested  it  In  cer- 
tain described  land. in  Bartow  county,  tak- 
ing a  bond  for  title  to  his  wife.  The  object 
of  the  amendment  was  to  subject  this  Bar- 
tow county  land  to  so  much  of  plaintiff'c 
judgment  as  would  remain  unsatisfied  after 
selling  the  Gordon  county  land  thereunder. 
Lewis  and  wife  made  answers,  in  wliich  they 
denied  all  charges  of  fraud,  etc.  There  was 
a  trial,  resulting  in  a  verdict  for  the  plaintiff. 
A  motion  by  Lewis  and  wife  for  a  new  trial 
was  overruled,  which  Judgment  was  revers- 
ed. 94  Ga.  574,  21  S.  E.  224.  After  that 
decision  further  amendments  to  the  petition 
were  made;,  and  there  have  been  two  trials, 
each  resulting  in  a  verdict  in  favor  of  Lewis 
and  wife  *upon  the  issue  made.  Both  of 
these  verdicts  were  set  aside  by  the  trial 
Judge.  His  last  Judgment,  granting  a  new 
trial,  on  the  grounds  that  the  verdict  was 
contrary  to  law  and  evidence,  is  now  except- 
ed to  by  Lewis  and  wife. 

The  material  allegations  of  the  amend- 
ments last  referred  to  are  as  follows:  Plain- 
tiff was  doing  business  with  the  Atlanta 
Trust  &  Banking  Company,  a  corporation  of 
good  standing  and  responsibility,  in  which 
plaintiff  had  great  confidence;  and  it  did  not 
hesitate  to  take  all  loans  offered  by  said  At- 
lanta Company,  if  no  defects  were  apparent 
on  the  face  of  the  papers,  relying  implicitly 
and  absolutely  on  the  recommendation  of 
said  company  as  to  the  value  of  the  property 
offered  as  security  in  every  case.  Said  com- 
pany was  not  the  agent  of  plaintiff  to  make 
loans,  but  was  a  well-estabAiShed  company, 
and  had  a  good  business  reputation;  and 
plaintiff  relied  on  its  business  methods  for 
the  ascertainment  of  the  value  of  the  prop- 
erty on  which  it  made  loans  through  it,  both 
as  to  the  inspection  of  property  and  as  to 
other  methods  and  means  for  the  prevention 
of  fraud  as  to  values  of  securities.  One  of 
the  methods  used  by  said  company,  and 
known  to  plaintiff,  for  the  prevention  of 
fraud,  was  to  require  all  persons  applying 
for  loans,  who  had  purchased  property  with- 
in a  year,  to  make  affidavit  as  to  what  had 
been,  paid  for  the  property,  and  how  much 
had  been  paid  in  cash,  and  how  much  was 
still  due.  The  object  of  this  was  to  prevent 
a  pretended  sale  for  a  nominal  price  of.  a 
larger  amount  than  the  real  amount,  so  as  to 
make  a  basis  of  credit;  and  the  company 
had  regular  blanks  for  that  purpo^.  It  was 
deceived  by  the  device  resorted  to  by  Lewis, 
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bat  for  which  deception  it  would  not  have 
recommended  the  loan  to  plaintiff.  It  wonld 
bare  been  directly  contraiy  to  a  tmsineea 
mle  of  theirs  to  have  done  bo;  and  they 
would  not  have  done  bo  if  they  had  not  been 
deceived  by  Lewis  procuring  Oomelison  to 
^make  said  affidavit  The  fraud  was  prac* 
ticed  on  the  Atlanta  Company,  and  by  it  the 
recommendation  of  that  company  was  se- 
cured; and  by  said  recommendation,  base^ 
on  the  fraudulent  representation,  the  money 
was  secured  from  plaintifP,  which  was  well 
acquainted  with  the  business  methods  of  said 
company,  and  relied  on  its  recommendation 
as  to  values  with  implicit  confidence,  and 
took  securities  that  were  recommended  by  it, 
without  making  any  investigation  of  Its  own 
as  to  their  value.  On  the  first  Tuesday  in 
April,  1805,  the  property  conveyed  to  plain* 
tiff  by  the  Comelisons  and  dine  was  sold 
at  sheriff's  sale  under  the  execution  Issued 
on  the  judgment  rendered  against  them  in 
plaintiff's  favor;  and  the  amount  realized  by 
plaintiff  from  said  sale  was  $5,995,  less  cost 
and  expenses  of  sale,  leaving  a  deficiency  of 
15,005  in  paying  the  Judgment,  for  which 
deficiency  judgment  is  prayed  against  Lewis. 
At  the  trial,  plaintiff  Introduced  the  inter- 
rogatories of  B.  W.  Oomelison,  taken  August 
11,  1892,  as  follows:  '^  am  the  father  of  W. 
M.  Oomelison  and  the  father-in-law  of  Ofine. 
We  three  bought  the  990  aafes  of  land  in  Gor- 
don county  from  Lewis  In  the  faU  of  1889. 
The  consideration  was  |7,518.60.  It  was  all 
paid  to  Lewis  as  follows:  $6,713.50  In  a  check 
from  a  loan  from  plaintiff,  paid  by  me  in  per- 
son. The  other  |800  was  paid  by  Lewis  get- 
ting the  rent  of  the  place  for  the  first  year. 
The  only  money  paid  was  the  $6,713.60  paid 
from  the  loan.  I  think  I  got  the  deed  the 
same  day  it  was  paid.  The  money  was  got 
from  plaintiff  for  a  loan  on  the  land.  Lewis 
told  me  at  the  time  he  wanted  the  money  to 
pay  for  some  land  he  had  purchased  from 
Dyer,  and  he  wanted  me  to  borrow  the  money 
in  my  name,  then  pay  It  to  him,  so  that  he 
could  pay  for  the  Dyer  land.  Lewis  and  B. 
P.  Reed  both  suggested  this  plan  to  me,  and 
told  me  it  would  pay  me  to  do  it  They  want- 
ed the  money,  and  persuaded  me  to  get  it  that 
way.  No  other  consideration  was  paid  for  this 
land,  except  as  I  have  already  stated.  Before 
we  bought  this  land  from  Lewis,  I  did  not 
own  any  property  except  the  land  where  I  live, 
which  was  worth  $150,  and  some  ordinary 
household  goods,  a  horse,  cattle,  and  persona] 
property,  including  solvent  debts,  all  of  which 
was  worth  about  $6,000.  W,  M.  Gomelison 
and  dine  were  together  worth  about  $2,000 
befoBB  the  purchase  of  the  above  property.  It 
was  nearly  all  in  notes  and  account;^.  Out- 
side of  the  mortgage  or  loan  on  the  Lewis 
place,  which  I  do  not  consider  that  I  owe,  I 
owe  about  $60.  W.  M.  Oomelison,  who  lives 
In  Whitfield  county,  and  Oline,  who  lives  in 
Texas,  are  worth  about  what  they  were  then. 
I  do  not  know  that  they  owe  anything.  Lewis 
held  out  no  inducements  to  us  to  get  us  to 


buy  the  place,  more  than  he  said  the  rents  o^ 
it  ip^uld  more  than  pay  me  for  my  tiuubl^- 
He  told  me  he  paid  the  money  he  got  tiom 
the  place  for  the  Dyer  land.  I  saw  Beed  at  th» 
time  the  loan  was  made,  but  not  before.  He 
did  say  something  to  me  about  borrowing  this 
money  on  the  land,  but  I  do  not  remember 
the  details  of  the  conversation.  He  represent- 
ed Lewis,  and  was  anxious  for  me  to  get  the 
money  fbr  Lewis.  He  said  it  would  be  a  good 
thing  for  me.  I  did  sign  a  paper  purporting  to 
be  an  afiidavit  attested  by  B.  P.  Reed,  notary 
public,  in  which  it  was  stated  that  I  .and  W. 
M.  Oomelison  and  D.  P.  Oline  had  paid  $15,- 
000  for  said  land  to  Levels,  part  of  which  had 
already  been  paid,  and  the  balance  was  to  be 
paid  out  of  the  money  borrowed  from  plaintiff; 
but  I  did  not  swear  to  it  When  they  asked 
me  to  sign  it,  I  said  I  would  never  do  it;  it 
was  not  tme.  Reed  said  it  was  a  mere  formal- 
ity, and  had  to  be  signed  before  they  could 
get  the  money,  and  I  need  not  swear  to  it  I 
did 'not  read  it;  just  thought  what  Reed  said 
all  right.  He,  in  the  presence  of  Lewis,  pro- 
cured me  to  sign  it  Oline  and  W.  M.  Oor- 
nelisbn  also  signed  it,  but  none  of  us  swore  to 
it  I  am  55  years  old;  my  son  is  32;  and  Oline 
is  about  38.  I  had  no  evil  design  or  wrong  in- 
tention towards  plaintiff  or  any  one  else. 
Lewis  is  about  85  years  old.  He  talked  to  me 
several  times  beforeh  the  trade  was  made.  He 
told  me  he  had  worked  it  up  to  get  the  nxmey 
to  pay  for  the  land  he  had  bought  He  never 
could  have  got  as  much  for  the  land  in  any 
other  way.  When  I  bought  these  lands,  I 
thought  they  were  worth  $10  an  acre;  but, 
since  I  am  better  acquainted  with  them,  I 
know  they  are  not  worth  it  Lewis  said,  in 
order  to  induce  me  to  buy,  that  I  could  make 
a  fair  profit  out  of  It  I  think  he  mihrepre- 
sented  what  the  place  had  paid  for  rent  I  do 
not  think  he  did  beg  or  persuade  or  make  any 
improper  or  unfair  or  fraudulent  promises  to 
induce  me  to  buy  the  land.  I  do  not  know 
that  he  did  or  said  anything,  in  the  presence 
of  Reed  or  any  one  else,  to  show  that  he  was 
so  anxious  to  make  a  trade  with  me  as  to  be 
willing  to  defraud  or  wrong  plaintiff.  Both 
Lewis  and  Reed  were  present  when  the  pa- 
pers were  signed,  and  at  the  other  time  I  have 
testified  about  Lewis  did  not  tell  me  he  had 
worked  or  was  trying  to  work  up  a  scheme  to 
sell  the  land.  I  know  nothing  about  his  try- 
ing to  get  a  mortgage  on  it  with  the  design  of 
selling  it  for  more  than  it  was  worth." 

Plaintiff  introduced  the  afBldavit  referred 
to  in  its  amendment  and  in  the  testimony 
of  B.  W.  Oomelison,  which  was  executed  by 
the  Comelisons  and  Oline,  and  attested  by 
Reed,  stating  '^hat  we  are  the  owners  of 
the  property  upon  which  we  have  made  ap- 
plication to  the  Atlanta  Tmst  &  Banking 
Company  to  negotiate  for  us  a  loan  of  $7,- 
500";  that  they  had  bought  said  land  from 
Lewis  at  private  sale,  ''and  paid  therefor 
the  sum  of  $15,000,  $8,000  in  cash,  and  $7,000 
when  this  loan  is  secured";  and  that  'this 
affidavit  is  made  for  the  purpose  of  inducing 
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the  negotiation  of  the  loan  above  mentioned, 
and  as  an  evidence  of  the  value  of  the  prop- 
erty offered  aa  secnrltj."  Also,  the  written 
application  for  the  loflji»  made  at  the  same 
time  with  the  afBldavit,  addressed  to  the  At- 
lanta Tmst  &  Banking  Company,  and  re- 
questing It  to  negotiate  for  the  applicants  a 
loan  of  $7»500  on  the  land  in  question. 
Among  the  representations  in  this  applica- 
tion were  that  the  total  value  of  the  land 
was  $22,285;  that  the  applicants  owned  other 
land  worth  $4,000,  and  stocks  and  notes  of 
credit  worth  $8,000,  and  had  received  $1,350 
as  rental  for  225  acres  of  this  land  for  th^ 
preceding  year;  and  that  they  desired  to  bor- 
row this  money  for  the  purpose  of  paying 
a  balance  of  $7,000  due  on  this  land.  To 
this  was  appended  a  statement  of  Reed,  as 
correspondent,  certifying  that  the  land  so  of- 
fered as  security  was  given  in  or  assessed 
for  taxation  at  $8,500  for  the  preceding  year. 
Also,  the  tax  returns  of  Lewis  and  of  B.  W. 
Cornellson  for  1889,  Lewis  giving  the^  ag- 
gregate value  of  his  land  at  $3,500,  and  bin 
other  property  at  $940,  and  the  values  given 
by  Cornellson  being  $150  and  $215.  Also, 
two  abstracts  of  title  to  the  land  In  question, 
both  in  the  handwriting  of  Reed,  and  the  lat- 
ter bearing  his  certificate,— the  first  dated 
October,  1889,  and  showing  the  title  to  be  in 
liewis;  and  the  other  dated  Decembe;:  6th, 
showing  the  title  to  be  in  the  Cornelisons 
and  Cline,  and  the  latter  being  approved  by 
Hall  &  Hammond.  December  10,  1889. 
Plaintiff  also  introduced  the  testimony  of  its 
president.  In  brief  as  follows:  "Plaintiff  did 
an  extensive  business  of  lending  money  in 
Georgia  and  elsewhere.  Applications  for 
loans  were  sent  to  it  by  the  Atlanta  Trust 
&  Banking  Company;  and,  if  the  papers  ap- 
peared to  be  all  right  and  regular  on  their 
face,  such  loans  as  were  recommended  by 
that  company  would  be  made.  The  relation 
between  plaintiff  and  that  company  was  sim- 
ply a  business  one.  Plaintiff  had  no  inter- 
est in  the  business  of  the  Atlanta  Company, 
and  nothing  to  do  with  its  management. 
The  methods  adopted  by  it  with  reference  to 
examination  of  titles  and  ascertaining  values 
of  property  were  well  known  to  plaintiff. 
Its  officers  were  reliable  men,  and  for  that 
reason  the  plaintiff  did  not  undertake  to 
make  any  examination  at  all  of  its  own  in 
reference  to  values  of  property  offered  to  it 
by  the  Atlanta  Company.  It  took  the  loans 
Y>ffered  by  said  company  on  the  faith  it  had 
in  said  company,  and  on  that  alone.  It  had 
to  rely  on  the  correct  business  methods  and 
Integrity  of  the  company.  It  could  not  do 
business  In  any  other  way.  The  loan  in 
question  was  treated  In  all  respects  as  all 
other  loans  made  by  plaintiff  In  Georgia.  It 
did  not  have  the  property  examined,  and 
made  no  effort  to  find  out  its  value  as  secu- 
rity for  the  loan  asked  by  the  Atlanta  Com- 
pany for  the  parties,  except  to  rely  on  the 
recommendation  of  that  company.  We  had 
no  agents  in  Georgia  for  the  examination  of 


property,  and  had  none  to  examine  this  prop- 
erty. Plaintiff  had  large  and  many  transac- 
tions with  the  Atlanta  Company,  both  before 
and  after  this  loan  was  made.  It  knew  that 
said  company  required,  among  other  things, 
persons  who  had  recently  purchased  prop- 
erty to  make  an  affidavit  as  to  what  they  had 
paid  for  it,  and  how  paid,  etc.  This  was  re- 
lied on  as  furnishing  protection  against  fraud 
In  cases  of  that  kind.  I  think  it  was  the 
'custom  of  all  prudent  persons  and  companies 
to  require  this,  for  the  reason  that  fraud 
might  be  practiced  if  It  was  not  done;  a  fic- 
titious price  being  made  to  appear  as  hav- 
ing been  paid  for  the  land,  thereby  mislead- 
ing, the  lender.  The  Atlanta  Company  was 
not  employed  by  plaintiff  to  make  tills  loan 
for  It,  or  to  make  any  other  loans.  No  con- 
sideration was  ever  paid  by  plaintiff  to  said 
company  for  making  any  examination  of 
property,  or  in  connection  with  the  manage- 
ment of  the  business,  in  any  shape  or  form. 
The  company  was  entirely  independent  of 
plaintiff,  and  managed  its  own  affairs.  In 
our  dealings  it  was  understood  that  all  loans 
offered  should  be  so  drawn  as  to  bear  6  per 
cent,  on  their  face,  but  enough  should  be 
added  to  the  face  of  the  .note  to  make  It 
equivalent  to  an  8  per  cent  loan.  Plaintiff 
had  nothing  to  do  with  any  conmiission 
charges  by  the  Atlanta  Company,  or  any  ex- 
penses Incurred  or  paid  by  it,  and  got  noth- 
ing except  the  principal  of  its  money,  with 
a  little  less  than  8  per  cent  Interest  I  did, 
on  December  5,  1892,  write  to  one  Lamar, 
in  Atlanta,  in  reply  to  a  letter  from  him, 
that  'all  of  our  loans  taken  in  your  state  are 
through  the  Atlanta  Trust  &  Banking  Com- 
pany, to  which  we  would  respectfully  refer 
you.'  Plaintiff  made  no  loans  in  Georgia 
except  such  as  were  deferred  by  the  Atlanta 
Company.'*  A.  Richardson  testified:  "I  was 
cashier  of  the  Atlanta  Company  when  the 
loan  was  negotiated.  The  application  was 
for  $7,500,  and  we  added  seven  and  a  half 
per  cent  to  that,  and  took  note  for  $8,062.52, 
so  as  to  make  it  net  eight  per  cent  to  the 
plaintiff,  as  the  note  bore  only  six  per  cent 
The  actual  amount  of  money  advanced  by  it 
was  $7,500,  and  it  got  no  part  of  the  same 
back.  The  Atlanta  Company  got  the  $562.62 
as  its  charge  on  this  loan,  which  was  its 
regular  charge.  Reed  was  not  the  agent  of 
the  Atlanta  Company  in  this  transaction. 
He  received  the  application,  and  sent  it  to 
me.  The  company  did  not  pay  him  any- 
thing for  his  services.  That  was  a  matter 
between  him  and  the  borrower  exclusively. 
Before  this  application  was  made,  Lewis  had 
been  negotiating  with  the  company  with  ref- 
erence to  a  loan  on  this  property.  He  for- 
warded this  first  abstract,  certified  by  Reed, 
for  that  purpose.  His  application  was  with- 
drawjQ,  and  this  one  made  In  favor  of  Cor- 
nellson and  Cline,  The  affidavit  as  to  what 
was  paid  for  the  land  was  essential  to  .ob- 
taining the  loan.  The  object  was  to  get  at 
the  market  value  of  the  property,  and  the 
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price  pakl  by  the  purchaser  was  considered 
one  of  the  best  eirldeilces  on  that  subject 
Plaintiff  and  the  Atlanta  Company  had  no 
connection,  except  that  they  did  a  considera- 
ble amount  of  business  together.  They  were 
entlr^y  separate  in  every  way.  Plaintiff 
did  bnsinees  in  New  York.  The  other  com- 
pany was  in  the  loan  business  in  Atlanta, 
adyertisinfiT  for  loans  and  capital  to  place  on 
loans.  They  placed  a  great  many  loans  with 
other  companies  besides  the  plaintiff,  and 
with  indlTidnals.  At  one  time,  Fowler,  the 
president  of  the  plaintiff  company,  was  a 
director  of  the  Atlanta  Company.  He  did 
not  organize  it.  He  severed  his  connection 
with  It  several  years  ago.  He  ^aa  the  only 
director  that  ever  resided  in  New  York. 
The  Lewis  application  never  reached  me. 
I  only  drew  np  papers  after  loan  had  been 
accepted.  The  Atlanta  Company  was  not 
the  agent  of  plaintiff.  It  was  the  paid  agent 
of  the  Cornellsons  and  Cline.  It  did  not  ne- 
gptiate  loans  for  the- plaintiff,  but  simply 
placed  loans  with  it  Plaintiff  did  not  leave 
the  disposition  of  its  money  with  us.  After 
it  got  these  papers,  it  sent  the  money  to  us, 
and  we  turned  it  over  to  Cornellsons  and 
Cline.  We  forwarded  the  p&pers,  and  re- 
ceived the  money  as  the  agent  of  the  bor- 
rowers. We  did  not  collect  for  plaintiff. 
There  was  a  limits  guaranty  by  the  Atlanta 
Company  on  loans  placed  by  the  plaintiff. 
Plaintiff  did  rely  on  Inspection  of  lands  and 
valuations  made  by  the  Atlanta  Company. 
It  did  not  instruct  the  company  to  employ 
inspectors.  The  company  had  inspectors  em- 
ployed, not  only  for  loans  placed  with  plain- 
tiff, but  for  all  other  companies.  The  At- 
lanta Company  paid  those  inspectors.  It 
sent  one  Fullerton  to  inspect  this  loan,  and 
I  think  it  also  sent  one  Mundy  to  Inspect  it 
Their  written  reports  show  what  they  value 
the  land  at.  The  company  placed  the  loan 
partly  on  Its  reliance  on  these  reports,  and 
upon  other  things  besides.  They  had  the 
application.  Reed's  report  as  to  the  value  of 
the  place,  and  his  affidavit  as  to  tax  returns, 
and  this  affidavit  as  to  the  price  paid  for  the 
land.  They  relied  upon  all  these  in  pass- 
ing on  the  loan.  All  these  papers  were 
placed  before  plaintiff,  to  enable  it  to  Judge 
for  itself  whether  it  would  place  the  loan. 
While  we  represented  the  borrowers  in  pro- 
curing this  money  for  them,  we  had  to  put 
the  papers  in  proper  shape  before  we  could 
get  the  money.  It  was  the  custom  to  send 
on  the  papers  and  get  the  money  after  they 
reached  plaintiff.  They  always  inspected  the 
papers  before  they  sent  out  the  money. 
They  never  sent  money  to  us  to  Invest  for 
them.  We  sometimes  sent  all  the  papers 
with  a  draft  attached  which  gave  them  four 
days  to  examine  them  before  paying  the 
draft  Plaintiff  assured  us  that  they  would 
take  the  loan  relying  on  the  Atlanta  Com- 
pany as  to  the  value  of  the  property,  title, 
etc.;  and  they  advanced  the  money  relying 
on  said  company  and  the  papers  forwarded 


at  the  time.  Reed  was  not  aathonased  by 
the  Atlanta  Company  to  negotiate  loans  for 
it  He  simply  took  applications,  and  pre- 
pared abstracts,  and  submitted  them  to  the 
company.  Of  course,  he  was  relied  upon 
by  said  company  and  by  the  plaintiff  to  a 
large  extent  Plaintiff  turned  down  a  num« 
ber  of  loans  that  we  recommended  at  differ- 
ent times.  Thehr  custom  was  to  examine 
the  papers,  and,  if  they  accepted  the  loan, 
they  would  send  the  money,  and,  if  they  re- 
jected It,  they  would  return  all  the  papers 
without  the  money." 

Upon  the  question  of  the  value  of  the  land 
at  the  time  the  loan  was  made,  and  since, 
many  witnesses  testified.  Those  for  the  plain- 
tiff valued  it  at  from  $4,000  to  $4,500,  one  or 
two  as  high  as  $5,000,  and  one  as  low  as  $2,- 
500  to  $3,000;  while  the  valuations  by  defend- 
ants* witnesses  ranged  from  $6,000  to  $15,000. 
Several  of  these  testified  that  It  had  depre^ 
elated  from  a  third  to  a  half  from  the  tihie  the 
loan  was  made  to  the  sale  by  the  sheriff.  In 
April,  1S86.  About  220  of  the  090  acres  were 
cultivated.  At  the  sheriff's  sale  the  land  was 
bid  off  by  one  Brown  for  the  plaintiff  at  $5,- 
095.  He  had  been  sent  by  Richardson  to  bid 
for  the  property,  but  he  failed  to  get  special 
instructions.  Richardson  testified  that  his  gen- 
eral instructions,  when  he  bid  in  lands  for 
plaintiff,  were  to  bid  up  somewhere  near  the 
amount  of  the  judgment,  if  necessary  to  do  so. 
The  only  bidder  against  Brown  was  Lewis, 
whose  highest  bid  was  $5,975.  The  sheriff  tes- 
tified that  Brown  refused  to  let  him  sell  in' 
parcels,  and  demanded  that  he  postpone  the 
sale  to  2  o'clock,  which  he  did;  that  not  many 
persons  were  present;  and  that  Lewis  wanted 
the  land'  sold  in  parcels,  and  not  In  bulk. 
Defendants  introduced  the  written  reports  of 
Fullerton  and  Mundy  as  to  the  value  of  the 
land,  made  to  the  Atlanta  Trust  &  Banking 
Company,  and  referred  to  in  Richardson's  tes- 
timony. The  first,  dated  October  5,  1889, 
shows  Lewis  to  have  been  the  applicant  for 
the  loan,  and  states  that  the  cash  value  of  the 
land  is  $18,000,  and  of  the  buildings  $2,000. 
The  other,  dated  December  8,  1889,  shows  the 
Coraelisons  and  CUne  to  be  the  applicants, 
and  gives  $16,200  as  the  value  of  the  land, 
and  $2,500  as  the  value  of  the  improvements. 
Both  recommend  the  amounts  applied  for  as 
choice  loans  on  the  property.  Reed  testified: 
**1  represented  the  Atlanta  Trust  &  Banking 
Company  in  securing  loans.  Did  not  act  as 
agent  of  plabitiff,  but  know  that  all  the  loans 
I  negotiated  were  being  placed  with  it  by  the 
company.  I  know  that  the  amount  was  loaned 
on  the  valuation  placed  on  the  land  by  Fuller- 
ton  and  Muudy.  If  Lewis  and  his  wife  were 
in  any  way  instrumental  in  securing  this  loan, 
I  do  not  know  it  It  was  secured  on  the 
statements  made  in  Cornellsons'  and  Cline's  ap- 
plication together,  and  especially  upon  the  rec- 
ommendation of  the  company's  land  inspectors. 
Lewis  neither  said  nor  did  anything,  so  far 
as  I  know,  to  secure  the  loan  for  Cornellsons 
and  Cline.    He  was  not  present  when  the  affi- 
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davit  of  the  valuation  was  made.  I  knew  the 
land8»  and  believed  them  to  be  good  security 
for  the  amount  of  the  loan.  I  know  that  Lew- 
la  and  Ills  wife  had  nothing  to  do  with  secur- 
ing the  loan,  because  it  was  made  on  the  ap^ 
plication  of  Comelisons  and  dine  and  the  in« 
spection  of  Mundy.  The  application  was  made 
through  me,  and  I  was  the  correspondent  of 
the  Atlanta  Company  for  the  purpose  of  nego- 
tiating loans*  I  was  paid  by  this  company 
three  per  cent  on  the  loan  for  negotiating  it, 
out  ot  the  18  per  cent,  retained  by  them. 
Lewis  had  previously  applied,  through  me^ 
to  that  company  for  a  loan  on  the  same  lands, 
which  was  approved  by  the  company;  and  in 
t^e  meantime  he  and  his  wife  contracted  for  a 
sale  of  the  land  to  Comelisons  and  CUne,  and 
the  loan  was  to  be  obtained  hy  them,  and 
changed  from  Lewis.  I  went  with  B.  W. 
Comelison  to  Atlanta,  and  arranged  it  The 
loan  was  made  upon  the  affidavit  referred  to, 
and  other  representations  made  by  Comelisons 
and  Cline,  and  upon  the  report  of  the  inspector. 
Said  affidavit  was  swom  to  hy  each  of  the 
three  persons  named,  and  signed  by  each  of 
them  individually.  B.  W.  Comelison  did  not 
at  any  time  refuse  to  sign  it  for  any  cause, 
and  I  did  not  tell  him  that  it  was  a  mere 
formality,  and  that  he  need  not  swear  to  it, 
nor  anything  of  that  kind.  I  did  not  know  that 
$8,000  in  cash  had  not  been  paid  on  the  place, 
(^  stated  in  the  affidavit,  and  do  not  know  it 
yet,  for  I  was  not  present  when  the  Comelisons 
and  Lewis  traded;  and,  when  I  wrote  the  affi- 
davit, I  put  in  it  Just  what  they  told  me  to 
state  in  answer  to  questions  therein.  B.  W. 
Comelison  did  not  protest  against  signing  it 
on  the  ground  that  the  statement  that  $8,000 
cash  had  been  paid  was  not  tme,  nor  upon 
any  other  ground*  Nothing  was  said  by  any 
of  them  on  that  subject  My  recollection  is 
that  Lewis  was  not  present  when  the  affidavit 
was  behig  written  and  signed.  If  present  at 
all,  it  was  when  we  first  began  to  write  the 
papers.  I  remember  distinctly  that  he  then 
left  us  to  attend  to  some  business.  The  pro- 
ceeds of.  the  loan  were  to  go  to  him,  and  were 
in  fact  paid  to  him,  or  to  Beach  at  his  direc- 
tion and  in  his  presence."  Lewis  testified: 
*1  made  application  to  the  Atlanta  Trust  & 
Banking  Company  for  a  loan.  I  wanted  mon- 
ey tp  pay  the  balance  on  the  Spencer  place 
[part  of  the  990  acres  in  question].  The  in- 
spector came  to  look  at  it  with  Reed.  My 
wife  had  money  of  her  own  when  I  married. 
I  bought  the  Bartow  county  property  with  her 
money;  also,  the  John  L.  Lewis  place.  The 
deed  was  made  1^  mistake  to  me,  instead  of 
her.  That  is  part  of  the  land  I  sold  to  Comeli- 
son and  Cline.  Cline  was  the  main  man,  be- 
cause he  had  some  money.  I  sold  the  place 
for  $8,000,  but  do  not  think  I  got  over  $7,200 
in  fact  Knew  nothing  about  the  recited  con- 
sideration of  $15,000,  and  had  nothing  to  do 
with  it  The  deed  was  brought  to  me  by 
Reed,  and  I  signed  it  as  I  thought  for  a  con- 
sideration of  $8^000.  It  was  not  read  over  to 
me.    I  was  not  present  when  the  affidavit  was 


signed.  Did  not  counsd,  persuade,  Indooet  or 
procure  its  signing  by  any  act  or  word.  Did 
not  know  it  was  executed  until  it  was  brought 
into  court  As  to  what  Comelison  said  about 
getting  him  and  his  father  into  something  good 
for  them,  I  told  him  that  I  did  not  want  to* 
run  the  liquor  bnshiess  for  another  year;  that 
if  his  father  would  advance  some  money  to 
buy  me  out  they  could  make  some  money  out 
of  it  I  never  persuaded  or  Influenced  amy 
one  to  sign  any  paper  pertaining  to  that  sale. 
I  went  with  the  inspectors,  and  showed  them 
the  place  as  well  as  I  could.  I  showed  Mnndy 
some  com  that  was  the  rent  of  the  place.  I 
was  selling  whisky  that  year,  made  no  crop^ 
and  had  no  com  except  said  rent  There  were 
about  225  acres  of  cleared  land  on  the  Lewia 
place  in  1889,  and  40  acres  of  bottinn  land. 
There  were  275  acres  out  of  the  60  that  were 
rolUng  and  out  of  the  mountains.  I  consid- 
ered the  value  of  the  place  in  1889  as  from 
$12.50  to  $14  an  acre.  There  are  360  acres 
in  the  Spencor  place,  and  040  In  the  Lewis 
place.  The  Speccer  place  ought  to  be  worth 
$8  an  acre.  I  made  no  suggestions  to  the  in- 
spectors as  to  the  value  of  the  land.  I  did 
not  know  that  Mundy  would  be  here,  but  sim- 
ply happened  to  be  in  town  that  day,  and 
carried  him  out  to  the  fami.  I  value  the 
Lewis  place  at  $10,000,  and  the  Spencer  place 
at  from  $2,500  to  $3,000.  I  gave  it  in  for  tax- 
ation in  1889  at  ahout  $5,000.  That  was  on 
the  basis  of  what  I  thought  it  would  bring  if 
put  on  the  market  and  sold.  I  did  give  in 
the  place  for  $3,500  for  taxes  at  one  time.  I 
think  the  three  places  cost  me  $3,500  to  $4,00a 
I  thought  It  fair  to  give  it  in  for  taxes  at  the 
price  I  paid  toi  it  I  do  not  think  I  ever 
talked  with  Reed  about  the  Comelisons  loan. 
I  did  not  go  out  there  with  the  inspectors,  but 
did  go  with  Mundy,  who  was  insfpector  for 
Comelison.  I  was  going  home  at  the  time, 
and  went  out  with  him.  I  went  over  the  place 
with  FuUerton,  but  was  at  home  there  when 
he  came.  I  did  not  go  to  Atlanta  with  Come- 
lison. Did  nothing  to  prevent  a  fair  estimate 
being  put  on  the  land  by  the  inspectors.  Show- 
ed them  the  place  as  fairly  as  I  could.  Did 
not  advise  or  say  anything  to  them  as  to  their 
valuation."  Mrs.  Lewis  gave  testimony  to  the 
effect  that  ttie  Lewis  phice  was  bought  with 
her  money;  that  her  husband  collected  money 
for  her,  and  traded  with  it;  that  she  had  noth- 
ing to  do  with  these  loans,  and  knew  nothing 
of  the  circumstances;  and  that  after  the  mon- 
ey came  in,  she  bought  the  Dyer  place>  where 
she  now  lives  (in  Bartow  county),  and  had  the 
bond  transferred  to  her. 

W.  R.  Rankin,  O.  N.  Starr,  and  W.  H.  Dab- 
ney,  for  plaintiffs  in  error.  W.  R.  Hammond 
and  W.  J.  Cantrell  &  Son,  f6r  defendant  in 
error. 

PER  CURIAM.    Judgment  reversed. 

LUMPKIN,  J.  (dissenting).  In  view  of  the 
evidence  disclosed  by  the  record  in  this  case* 
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I  am  of  the  oplnton  that  the  tM,  }adge  was 
light  In  settixig  aalde  the  i^oond  verdld;  in 
favor  of  the  plaintiffs  in  error.  Taylor  y. 
Banking  Co.,  79  Ga.  830,  6  a  B.  U4,  and 
there  cited. 
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OOMBB  et  aL  y.  SHAW  et  aL 
(Supreme  Oourt  of  Georgia*    June  S»  1886w) 
RjLiLROADB— CRoeiTReB— DuTT  TO  GryvWAHHiKefl. 

1.  The  proviiioiiB  of  aectlOD  708  of  the  €k>de 
have  no  application  except  to  croMinge  where  a 

Sablic  road  eetabliehed  pmsoant  to  law  crosses 
he  track  of  a  railroad;  and,  conseqnently*  the 
Btatatory  duties  of  blowing  the  wlustle  of  the 
looomotiye,  and  checking  the  speed  of  the  train, 
are  not  incumbent  upon  an  engineer  when  ap- 
proaching the  intersection  with  a  railroad  of  a 
road  which,  though  to  a  greater  or  less  extent 
used  by  the  publi<^  has  neyer  been  established  as 
a  pubuc  road  in  the  manner  pointed  out  by  law. 
It  follows  that  no  one  has  a  right  to  assume 
that,  in  approaching  a  crossing  of  the  kind  last 
indicated,  an  engineer  will  obserye  these  statu- 
tory requirements,  and  that  the  omission  to  do 
so  is  not,  in  law,  nealigence  per  se. 

2.  Applying  what  Is  said  aboye  to  the  eyidence 
fai  the  present  case,  the  yerdict  for  the  plaintiff 
cannot  be  lawfully  upheld,  it  appearing  from 
the  undit^uted  facts  that,  by  the  exercise  of  or- 
dinary care,  the  plaintiff's  husband,  for  whose 
homicide  the  action  was  brought,  could  haye 
ayoided  the  collision  which  resulted  in  his  death. 

8.  It  is  unnecessary  to  deal  with  many  of  the 
questions  presented  by  the  motion  for  a  new  tri- 
al and  the  bill  of  exceptions,  because,  upon  the 
substantial  merits  of  the  case,  the  only  proper 
result  would  haye  been  a  yerdict  for  the  defend- 
ants. 

(Syllabus  by  the  Court) 

Brror  from  cniperior  court,  Moacogee  coun- 
ty; W.  B.  Bntt,  Judge; 

Action  Ify  Sarah  T.  O.  Shaw  and  others 
against  H.  M.  Oomer  and  others,  receiyers. 
From  a  judgment  tot  pUlntifliB,  defendants 
bring  error.    Reycraed. 

McNeill  &  Leyy,  for  plaintiffs  in  error.  San- 
ford  &  Son  and  Wimbish  &  Worrill,  for  de- 
fendants in  error. 

SIMMONS,  a  J.  This  was  an  action 
against  the  receiyers  of  a  railroad  company 
ta  recoyer  for  the  homicide  of  the  plaintiff's 
l^osband,  who  was  run  oyer  by  a  train  oper- 
ated by  the  defendants,  while  he  was  at- 
tempting to  cross  the  track  of  the  railroad. 
The  collision  occurred  about  a  mile  from  the 
city  of  Oolumbus,  at  a  place  where  the  rail- 
road was  crossed  by  a  road  which  was  used 
to  a  considerable  extent  by  the  public,  but 
which  was  not  a  public  road,  established  in 
the  mode  prescribed  by  law.  This  being  so, 
the  proyislons  of  section  708  of  the  Code 
touching  the  checking  of  the  q;>eed  of  trains 
and  the  giying  of  signals  were  not  applicable. 
Ck)de,  8  706;  Railroad  Oo.  y.  Cox,  61  Ga.  465. 
Where  a  railroad  crossing  is  in  a  populous 
locality,  and  is  much  used  by  the  public,  eyen 
though  the  proyislons  of  this  section  are  not 
applicable,  greater  care  is  required  of  rail- 
road companies  with  respect  to  speed  and  sig- 
nals than  is  to  be  expected  at  places  where 


the  railroad  la  crossed  by  ,unft«quented  coun- 
tiy  roads,  not  established  by  law  as  public 
Eoads;  but  noncompliance  at  such  a  place 
with  the  statutory  requirements  applicable  to 
public  roads  established  by  law  is  not,  as  a 
matter  of  law,  negligence  per  se.  It  is  gen- 
erally for  the  Jury  to  say  whether,  under  such 
circumstances,  the  railroad  company  was  neg- 
ligent or  not.  4  Am.  &  Eng.  Bnc  Law,  art 
"Crossings,**  015;  2  Jagg.  Torts,  802,  and 
cases  cited;  Elliott,  Roads  &  S.  607,  608. 
This  distinction  is  also  to  be  taken  into  con- 
sideration when  we  come  to  consider  the  con- 
duct of  persons  attemp^ting  to  cross  the  rail- 
road at  such  places.  Where  the  crossing  is 
one  to  which  the  statutory  requirements  aboye 
referred  to  are  applicable,  a  person  about  to 
cross  has  a  right  to  expect  that  the  railroad 
company,  in  the  running  of  its  trains,  will 
comply  with  these  requirements;  and  his  re- 
liance upon  the  discharge  of  its  duty  in  the 
premises  may  in  some  degree  excuse  a  want 
of  full  diligence  on  his  part  in  looking  out  for 
the  approach  of  a  train.  Where,  howeyer,  the 
statute  Is  not  applicable,  a  person  about  to 
cross  must  assume  a  greater  burden  of  care 
than  he  would  be  required  to  assume  if  the 
crossing  were  one  to  which  the  statute  ap- 
plied. 

Under  the  circumstances  disclosed  by  the 
eyidence  in  this  case,  we  think  the  deceased 
was  dearly  wanting  in  ordinary  care  for  his 
own  safety.  It  appears  that  the  train  was 
running  upon  a  regular  schedule,  and  that  on 
the  occasion  in  question  it  was  approaching 
the  crossing  on  schedule  time  and  at  the  usual 
rate  of  speed,  and  that  this  schedule  had  been 
in  operation  continuously -for  seyeral  months. 
The  deceased  was  a  resident  of  the  neighbor- 
hood, and  in  the  habit  of  crossing  the  rail- 
load  at  that  point  daily,  and  was  frequently 
there  when  this  train  was  passing.  He  ought, 
therefore,  to  haye  known  when  he  started  to 
go  across  that  the  train  was  likely  to  be  ap- 
proaching, and,  before  driylng  his  wagon  up- 
on the  track,  ought  to  haye  looked  to  see  if 
the  train  was  near.  Had  he  looked,  he  could 
haye  seen  it  in  ample  time  to  haye  ayoided 
the  collision.  He  had  to  pass  oyer  one  set  of 
tracks  before  reaching  that  upon  which  the 
train  was  approaching,  and  after  he  had 
driyen  upon  the  first  set  of  tracks,  and  before 
going  upon  the  other,  could  haye  seen  the 
train  for  a  considerable  distance.  He  did  not 
look  in  that  dbection,  howeyer,  until  after  his 
mule  was  on  the  track  upon  which  the  train 
was.  approaching;  and  then,  after  looking  to- 
wards the  train,  he  whipped  up  his  mule,  and' 
continued  on  his  way  across,  but  was  struck 
by  the  locomotiye  before  he  could  g^t  across. 
None  of  the  defendants*  employte  on  the  train 
saw  him  untii  it  was  too  late  to  stop  the  train 
in  time  to  ayoid  running  into  him.  It  does 
not  appear  that  there  was  anything  to  diyert 
his  attention  from  the  approaching  train  when 
he  was  attempting  to  cross.  Under  this  state 
of  facts,  we  think  it  is  dear  that,  whether  the 
defendant  was  negligent  or  not  in  respect  to 
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speed  or  signals  before  the  deceased  was  dis- 
covered upon  the  track,  tbe  deceased  himself 
was  so  far  wanting  in  ordinary  care  as  to 
render  a  verdict  in  favor  of  the  plaintifT  im- 
proper. 

It  is  mmecessaiy  to  deal  (becificaUy  with 
the  numerous  grounds  of  the  motion  for  a  new 
trial,  since  the  only  proper  result  of  the  case 
would  have  been  a  verdict  for  the  defend- 
ants.   Judgment  reversed.      / 

ATKINSON,  J.,  providentiaUy  absent,  and 
not  presiding. 

(97  Ga.  787) 

FIDELITY  &  CASUALTY  CO.  v. 
EVERETT. 

(Supreme  Court  of  Georgia.     Feb.  2U  1S96.) 

FoRBiGN  Corporations— Sbrvicb  of  Froobss— 
ExBMPTioN  OF  Witness. 
Whether  one  not  a  resident  of  this  state, 
who  holds  the  position  of  inspector  for  a  non- 
resident corporation  doing  a  fidelity  insurance 
business  in  this  state,  and  whose  duties  are  to 
audit  claims  for  losses  and  make  collections  for 
the  corporation  within  this  state;  is  or  is  not 
such  an  agent  of  the  corporation  as  may,  under 
section  3868  of  the  Code,  be  served  so  as  to  effect 
service  upon  the  corporation,  such  an  agent  of  a 
foreign  corporation  who  attends  a  court  in  this 
state  for  the  sole  purpose  of  testifying  as  a  wit- 
ness for  the  state  in  a  criminal  case  is  exempt 
from  service  upon  him,  as  such  agent,  of  a  pro- 
cess against  the  corporation. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Judge. 

Action  by  R.  H.  Everett  against  the  Fidel- 
ity &  Casualty  Company  and  W.  L.  Cochran. 
Judgment  for  plaintiffi.  The  Fidelity  Company 
brings  error.   Reversed. 

Dessau  &  Hodges,  for  plaintiff  in  error.  At- 
kinson &  Dunwody,  for  defendant  In  error. 

CALLAWAY,  Special  Judge.  R.  H.  Everett 
brought  .suit  against  the  FiaeUty  &  Casualty 
Company,  a  corporation  under  the  lavra  of  the 
state  of  New  York,  and  against  W.  L.  Coch- 
ran, a  nonresident  of  the  state  of  Georgia. 
The  sheriff  of  Glynn  county,  where  the  suit 
was  brought,  on  April  21,  1881,  served  a  copy 
of  the  petition  and  process  upon  one  R.  T. 
Brennan,  and  made  the  following  entry  of 
service:  "I  have  this  day  served  the  Fidelity 
&  Casualty  Co.,  by  delivering  a  copy  of  the 
within  petition  and  process  to  its  agent,  R.  T. 
Brennan."  At  the  appearance  term  the  Fi- 
delity &  Casualty  Company  traversed  this  re- 
turn, and  upon  the  trial  of  the  traverse  the 
following  facts  were  developed  by  the  testi- 
mony: Brennan  was  the  inspector  for  the 
Fidelity  &  Casualty  Company,  with  head- 
quarters in  New  York  City,  and  his  home  at 
White  Plains,  in  New  York.  He  traveled 
throughout  the  Southern  States,  and  his  duties 
were  to  audit  losses  and  make  collections  fbr 
the  company,  but  he  took  no  risks,  and  issued 


no  poUdea.  The  company  has  a  general  agent, 
located  in  Atlanta,  Ga.  On  the  day  that  be 
was  served  by  the  sheriff  he  came  to  Bruns- 
wick for  the  sole  purpose  of  testifying  as  a 
witness  for  the  state  in  a  criminal  case  against 
R.  H.  Bverett  He  arrived  in  Brunswick  in 
the  morning,  attended  the  trial  of  the  criminal 
case  that  day,  was  served  by  the  sherilf  in  the 
afternoon,  and  left  that  night  on  the  earliest 
train  that  he  could  leave  on  after  the  trial  of 
the  criminal  case.  He  had  no  other  business 
in  Brunswick  nor  in  Ge<»gia  on  that  day,  ex- 
cept to  attend  the  trial  of  said  criminal  case 
as  a  witness  tor  the  state.  The  court  directed 
a  verdict  against  the  traverse,  and  the  Fidel- 
ity &  Casualty  Company  excepted.  In  the  case 
of  Thornton  v.  Machine  Co.,  83  Ga.  288,  9  8. 
E.  67^,  Justice  Simmons,  delivering  the  opin- 
ion of  this  court,  says:  **The  law  seems  to 
be  that  a  suitor  or  a  witness  in  attendance 
upon  the  trial  of  any  case  in  court  is  privileged 
from  arrest  under  any  dvil  process,  and  Is 
exempted  from  the  service  of  any  writ  or  sum- 
mons upon  him  or  them  while  in  attendance 
upon  such  court,  or  In  going  to  or  returning 
therefrom.*'  When  the  witness  is  a  nonresi- 
dent, and  comes  into  the  state  for  the  sole 
purpose  of  attending  one  of  Its  courts  as  a 
witness  for  the  state  in  a  criminal  case,  it 
would  be  poor  policy  and  bad  faith  on  the 
part  of  the  state  to  allow  its  courts  to  take 
advantage  of  his  commendable  conduct  to  em- 
broil him  in  litigation.  However  strong  may 
be  the  right  of  the  resident  witness  who  at- 
tends the  court  in  obedience  to  its  mandate  to 
protection  from  arrest, o^  service  of  civil  pro- 
cess, it  cannot  be  stronger  than  that  of  the 
nonresident,  who  cannot  be  reached  by  the 
mandate  of  "^he  state  court,  and  whose  sub- 
mission to  our  Jurisdiction  is  a  voluntary  per- 
formance of  duty.  Witnesses  sh9uld  not  be 
frightened  from  attendance  upon  the  courts 
where  their  testimony  may  be  needed,  whether 
they  be  voluntary  or  subpoenaed  wituesses;  and 
when  they  come  from  other  states  to  testify  in 
our  courts  their  presence  cannot  be  taken  ad- 
vantage of  to  give  our  courts  Jurisdiction  to 
sue  them.  Such  a  policy  would  soon  put  an 
end  to  the  presence  of  nonresident  witnesses 
in  our  courts.  The  evidence  showing  that 
Brennan,  the  agent  of  the  nonresident  corpo- 
ration, was  himself  a  nonresident,  and,  on  the 
occasion  when  be  was  served  with  a  copy  of 
the  petition  and  process  against  said  corpora- 
tion, he  had  gone  to  Brunswick,  and  was  pres- 
ent there  for  the  sole  and  exclusive  purpose 
of  testifying  as  a  witness  in  the  case  of  State 
V.  Bverett,  the  service  upon  him  should  have 
been  set  aside  at  the  instance  of  the  defend- 
ant corporation,  and  It  was  error  In  the  court 
to  direct  a  verdict  against  tbe  traverse.  Judg- 
ment reversed. 

CALLAWAY,  J.,  presided,  by  designation  of 
the  governor,  in  place  of  ATKINSON,  J.,  dls- 
qualifled. 
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(Supreme  ConH  of  Georgia.     Aug.  10,  1806.) 
Criminal  Law  •»  Appbal ->  Objbotiovs  to  Bvi- 

DBNOB— BdsOULBT— IHSTBUOTIOSS^-BtIDBKOB. 

1.  Alleged  error  In  admitting  evidence  cannot 
be  considered  by  this  court  when  the  eyidence 
objected  to  Ib  not  set  out,  and  the  record  does 
not  disclose  what  jjround  or  grounds  of  objection 
were  made  to  it  when  offered  at  the  trial. 

2.  Where,  on  a  trial  for  borglary.  the  state 
Insisted  that  a  certain  house  (in  which  goods  al- 
leged to  have  been  taken  from  the  burglarized 
premises  were  f6und)  waa  in  the  possession  of 
the  accused,  and  there  was  evidence  tending  to 
show  that  his  possession  of  such  house  was 
ahared  with  another  or  others,  there  was  no  er- 
ror in  charging,  in  substance,  that  the  possession 
of  that  house  could  not  be  treated  as  that  of  the 
accused,  unless  his  possession  and  occupation  of 
the  same  was  exclusive,  and  not  enjoyed  by  oth- 
er parties  jointly  with  him;  nor  in  charging  that. 
If  the  accused  did  In  fact  have  possession  with 
others,  this  fact  could  be  considered  in  connec* 
tion  with  all  the  other  evidence  in  passing  upon 
tiie  question  of  his  guilt  or  innocence. 

8.  There  was  no  error  at  the  trial,  and,  there 
being  evidence  suffiident  to  warrant  the  convic- 
tion, the  verdict  of  guilty,  after  its  aporoval  by 
the  trial  judge,  should  not  be  disturbed. 

Simmons,  G.  J.,  dissenting. 

(Syllabus  by  the  (3ourt.) 

Error  from  superior  court,  Coweta  county; 
&  W.  Harris,  Judge. 

liee  Moncrief  was  convicted  of  burglary, 
and  brings  error.    Affirmed. 

The  following  to  the  official  report: 
Lee  Moncrief  was  indicted  for  breaking 
and  entering  the  carriage  bouse  of  J.  M.  Ar- 
nold, and  stealing  therefrom  a  set  of  buggy 
harness,  a  saddle,  and  a  buggy  rug.  He  was 
found  guilty,  and  his  motion  for  new  trial 
was  oTerruled.  The  motion  was  upon  the 
grounds  that  the  verdict  was  contrary  to 
law  and  evidence,  and  that  the  court  erred: 
•*In  allowing  and  permitting  evidence  of  By- 
ron Dearing  that  defendant  and  himself  had 
placed  a  gun  in  the  fodder  loft,  which  was 
not  connected  with  the  crime  charged."  It 
to  not  stated  in  this  ground  that  this  evi- 
dence was  objected  ta  There  was  evidence 
that  the  harness  stolen  was  found  In  the 
same  loft  In  which,  according  to  the  eyi- 
dence of  Dearing,  defendant  and  himself  had 
placed  a  gun  they  had  stolen.  This  fodder 
loft  belonged  to  the  father  of  the  defendant 
There  was  evidence  for  the  state  that  the 
'defendant  kept  his  horse  in  a  separate  stable 
from  his  father's,  there  being  three  stables 
on  his  father's  lot,  and  kept  his  fodder  up 
above,  and  that  It  was  in  this  fodder  loft 
that  the  harness  was  found.  For  the  de- 
fense there  was  evidence  that  the  fodder  loft 
belonged  to  the  father  of  defendant;  that 
others  besides  defendant  had  access  to  it; 
that  It  was  now  kept  locked;  there  was  no 
lock  to  it;  that  the  fodder  and  corn  in  it  be- 
longed to  defendant's  father,  etc.  "In  per- 
mitting any  evidence,  over  objection  of  de- 
fendant's counseU  as  to  any  other  charge 


made  against  defendant,  not  connected  with 
the  crime  charged  in  the  bill  of  Indictment." 
Also:  '*In  permitting  any  evidence  going  to 
show  that  defendant  was  or  had  been  guilty 
Gl  any  other  offense  except  the  one  for  which 
he  was  being  tried:"  It  to  not  stated  In 
either  of  these  grounds  what  objection  was 
made  to  the  evidence,  nor  is  the  evidence  set 
out  therein.  In  charging:  "When  the  pos- 
session sought  to  be  proved  on  the  part  of 
the  accused  consists  of  the  asserted  fact  that 
the  stolen  property  was  found  in  the  house 
of  the  defendant.  It  must  be  shown  that  the 
possession  and  occupation  of  the  house  by 
the  "defendant  was  exclusive,  and  was  not 
enjoyed  by  other  parties  Jointly  with  him. 
If  you  find  the  house  was  used  by  others,— 
by  others  with  him,— such  evidence  would 
not  alone  authorize  a  conviction,  but  such 
fact  may  and  should  be  considered  by  the 
Jury,  together  with  all  the'  evidence  in  the 
case,  in  passing  upon  the  guilt  or  Innocence 
of  the  person  charged."  In  the  following 
charge,  which  is  a  mere  statement  of  defend- 
ant's theory,  without  further  instructions  as 
to  the  same:  "The  defendant  denies  the 
charge  made  by  the  state.  He  insists,  In  the 
first  place,  that  the  evidence  submitted  by 
the  state  to  not  sufficient  to  authorise  a  con- 
viction in  thto  case.  He  Insists  that  if  it  is 
true  that  a  burglary  was  committed,  and 
the  harness— the  property  described  in  the 
bill  of  Indictment— was  stolen,  and  If  that 
property  was  subsequently  found  in  the  barn 
or  loft  that  has  been  alleged  to  be  here  in 
the  evidence,  that  thto  eyidence  does  not 
show  beyond  a  reasonable  doubt  that  that 
house  was  his,  or  was  In  hto  control.  He  In- 
sists that  the  propeirty  was  In  the  custody 
and  control  of  another;  therefore  the  state 
has  not  put  the  possession  on  him,  and  the 
CTidence  does  not  authorize  a  conviction. 
He  further  insists,  if  there  be' evidence  of 
the  fact  that  after  these  were  found  that  he 
absconded  and  fled,  he  insists  that  the  truth 
is  he  did  not  fiee  by  reason  of  the  fact  that 
he  was  guilty  of  this  charge,  but  he  claims 
that  part  of  his  conduct  is  attributable  to 
the  fact  that  he  was  charged  with  complicity 
with  another  matter,  and  that  was  the  rea- 
son he  left,  and  that  It  had  no  connection 
with  the  charge  made  in  this  case." 

McLaughlin  &  Jones,  P.  &  Whatley,  and 
Geo.  S.  Peayy,  for  plaintiff  In  error.  T.  A. 
Atkinson,  SoL  Gen.,  for  the  State. 

PBR  CURIAM.    Judgment  affirmed. 

SIMMONS,  C.  J.  (dissenting).  The  evi- 
dence In  thto  case  is  wholly  circumstantial, 
and  does  not  exclude  every  other  reasonable 
hypothesis  than  that  of  the  guilt  of  the  ac- 
cused. It  may  tend  to  raise  a  suspicion  of 
his  guilt,  but  is  not  Inconsistent  with  a  rea- 
sonable supposition  of  hto  Innocence. 
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BURTON  et  aL  T.  WESTERN  &  A«  R.  GO. 
(Supreme  Court  of  Georgia.    Aug.  18,  1896.) 

RjLIIAOADl  — >  TRI8PA88BR8  ON    RiOHT    OV    WAT  — 

LiOBNsa^NaoLioaNCB. 

1.  Where  «  railroad  company  for  a  long  time 
kept  in  a  smooth  and  even  condition  a  space  ly- 
ing longitudinally  between  its  traclEB,  this  space 
extending  from  one  public  street  to  another,  in 
a  much-frequented  part  of  a  town*  though  its 
only  purpose  in  keepmg  it  in  such  condition  was 
to  enable  its  passengers  to  safely  alight  from 
and  board  Its  trains,  yet  where  this  space,  with 
the  comnany's  knowledge,  had  for  a  long  period 
been  dauy,  continuously,  and  regularly  used  by 
the  general  public  as  a  footway,— '*aa  much  so 
as  any  street  or  way  la  the  town,"— so  that  it 
could  reasonably  be  inferred  that,  eren  If  the 
company  had  not  dedicated  the  space  in  auee- 
tion  to  the  public  use,  its  conduct  at  least 
amounted  to  a  license  or  to  an  implied  invitation 
to  the  public  to  pass  over  the  same,  it  would  be 
liable  to  one  who,  though  not  a  passenger,  was 
injured  by  stepping  at  night,  without  any  negli- 
gence on  his  part,  into  a  hole  dag  therein  by 
the  company,  and  which  was  negligently  left 
unprotected  and  unguarded,  so  that  one  using 
the  way  would  have  no  notice  of  its  existence. 

2.  The  court  erred  in  dismissing  the  plaintifiTa 
declaration. 

(Syllabus  by  the  Court) 

Bftor  from  superior  oonrt,  Ootb  county; 
Geo.  F.  Gober,  Judge. 

Action  by  Randall  Burton  and  othera  against 
the  Western  &  Atlantic  Railroad  (Company  to 
recover  damages  for  personal  injuries.  From 
a  Judgment  for  defendant,  plaintUIs  bring  ei> 
ror.    Reversed. 

C.  D.  Phillips,  J.  Z.  Foster,  and  E.  Faw, 
tor  plaintiffs  In  error.  Payne  ft  Tj%  and 
Clay  &  Blair,  for  defendant  in  error. 

SIMMONS,  0.  J.  It  appears  from  the  dec- 
laration that  the  plaintiff  Silvia  Burton,  when 
passing  along  at  night  between  two  sets  of 
tracks  upon  the  defendant's  right  of  way,  in  a 
space  extending  from  one  public  street  to  an- 
other, in  a  much-frequented  part  of  the  town 
of  Marietta,  fell  into  a  hole  dug  by  agents  of 
the  defendant,  which  was  unprotected  and  un- 
guaided,  thereby  sustaining  the  injuries  com- 
plained of.  It  appears  also  that  the  space  re- 
ferred to  had  for  a  long  time  been  kept  by  the 
defendant  in  a  smooth  and  even  condition,  for 
the  use  of  passengers  alighting  from  and 
boarding  its  trains,  and  had  during  that  time, 
with  the  knowledge  and  acquiescence  of  the 
defendant,  been  daily,  continuously,  and  regu- 
larly used  by  the  general  public  as  a  footway* 
— **as  much  so  as  any  street  In  the  town,'*— 
and  that  the  plaintiff  had  been  accustomed  to 
use  it  herself,  and  did  not  know  or  suspect 
that  the  excavation  had  been  made  until  she 
had  fallen  into  it  It  was  alleged  that  she 
was  free  from  n^Ugence,  and,  by  reason  of 
the  darkness  at  that  point,  was  unable  to  see 
that  an  excavation  had  been  made.  It  was 
contended  on  the  part  of  the  defendant  that  no 
cause  of  action  was  set  forth,  because  it  did 
not  appear  that  at  the  time  of  the  alleged  in- 
Jury  the  defendant  was  under  any  duty  to- 
wards the  plaintiff.    The  keeping  up  of  the 


way  by  the  defendant,  ft  was  argued,  could 
not  be  treated  as  giring  rise  to  any  duty  to- 
wards the  plaintiff  oi  the  public  In  genenl, 
since,  as  appeared  from  the  declaration,  the 
purpose  of  keeping  It  op  was  the  accommoda- 
tion of  passengers  on  the  d^endant's  trains, 
and  hence  the  case  did  not  come  within  the 
principle  ruled  in  Railroad  Co.  ▼.  Robertson, 
85  Ga.  430,  22  S.  E.  651,  and  similar  cases 
relfed  on  by  counsel  for  the  plaintiffs  In  error. 
Whether  the  conduct  of  the  railroad  company 
was  such  as  to  amount  to  a  ^dedication,  or  to 
an  Implied  Invitation  to  the  public  in  general, 
or  not,  it  was  at  leaat  such  as  to  Impose  upon 
the  company  the  obligatiOD— which  Is  due  even 
to  a  bare  lloensee-of  giving  notice  of  hidden 
dangers  or  traps.  2  Jagg.  Torts,  8B»  et  seq., 
and  cases  cited.  While  an  acquiescence  by 
an  owner  of  land  in  the  use  by  othen  of  a 
road  or  pathway  thereon,  under  circumstances 
which  do  not  amount  to  an  invitation,  does  not 
impose  upon  him  the  duty  of  keeping  the 
premises  in  suitable  condition  f6r  such  use, 
yet  if  he  digs  a  dangerous  hole.  Into  which 
persons  passing  along  the  way  are  liable  to 
fall  if  not  warned  of  it,  he  Is  under  the  duty 
of  warning  them,  or  of  guarding  against  such 
an  occurrence.  In  the  present  instance  the  de- 
fendant? having  permitted,  without  objection, 
the  use  of  this  space  between  Its  tracks  as  a 
street  or  passway,  not  merely  by  its  passen- 
gers, but  by  the  public  in  general,  finra  long 
period,  and  not  having  undertaken  to  oonflne 
the  use  of  it  to  passengers  on  Its  trains,  was 
bound  to  anticipate  that  on  the  occasion  In 
question  persons  not  passengers  would  be 
walkhag  along  the  way;  and  it  had  no  rig^t  to 
place  a  pitfall  in  thehr  route,  without  such  no- 
tice or  safeguard  as  would  prevent  Injury 
therefrom.  The  dechiration  stated  a  cause  of 
action,  and  the  court  «rred  In  <HMmi«^itig  it. 
Judgment  reversed. 


m  Ga.  282) 
GOETTEB  V.  LANE. 
(Supreme  Court  of  Georgia.    Ang.  8,  1890.) 
Injunction— Trbspass. 
Under  the  facts  disdosed  by  the  record, 
there  was  no  abase  of  discretion  in  granting  the 
interlocutory  injunction. 
(Syllabus  by  the  Ck>art) 

Error  from  superior  court,  Emanuel  county; 
B.  L.  Gamble,  Judge. 

Action  by  E.  W.  Lane  against  J.  O.  Goettea. 
Judgment  for  plaintiff.  Defendant  brings  ei^ 
ror.   Affirmed* 

The  following  Is  the  official  report: 
On  February  14,  1896^  E.  W.  Lane  brovight 
his  petition  a^nst  J.  O.  Gk>ettee,  alleging  that 
defendant,  his  agents  and  servants,  had  en- 
tered upon  phiintifl7s  hind,  and  had  out  And  re- 
moved from  178  acres  of  the  same  a  quantity 
of  pine  timber,  to  pialntUTs  damage  f  20a  He 
prayed  that,  by  verdict  and  decree,  he  be  al- 
lowed full  compensation  for  all  past  and  future 
damages;   that  defendant   and  his  employ^ 
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be  enjoined  from  cuttfng  pr  remoTlng  any  more 
of  the  timber;  and  for  general  relief.  The 
Judge  granted  the  Injunction,  and  defendant  ex- 
cepted. 

It  appears  that  the  timber  was  conveyed  by 
plaintiff  to  J.  W.  Preaton  on  June  3,  1890,  by 
deed  made  In  porgoance  of  a  previous  con- 
tract between  them;  that  Preston  conveyed 
this  and  other  timber  to  the  Central  Georgia 
^  Lumber  Company  on  February  2,  1891;  and 
that  on  July  24,  1894,  said  company  conveyed 
the  tlmbtf  In  dispute  to  the  defendant  The 
following  was  admitted  at  the  hearing:  This 
Is  tbe  third  application  since  November  25, 
1896,  by  plaintiff,  for  Injunction  against  de- 
fendant to  restrain  the  cutting  of  the  same  lot 
of  timber;  and  a  temporary  restraining  order 
was  granted  upon  each  of  the  lint  two  apiOl- 
catlons,  similar  to  that  granted  in  this  case. 
At  the  hearing  of  the  first  case,  plaintiff  hav- 
ing submitted  hUi  affidavits  and  defendant  his 
sworn  answer  denying  all  de  material  aver- 
ments of  the  petition,  the  court  Intimated  that 
he  would  refuse  the  injunction;  whereupon 
plaintiff  dismissed  his  case.  W^  the  second 
application  was  heard,  upon  Uhe  submission  of 
plaintiff's  affidavits  and  defendant's  answer, 
the  court  again  stating  that  he  would  decide 
adversely  to  xdaintlff,  he  moved  again  to  dis- 
miss his  case.  Defendant  objected/  on  the 
ground  that  his  answer  set  tip  a  cross  demand, 
for  which  he  prayed  judgment  against  plain- 
tiff. The  court  sustained  the  objection,  but 
granted  an  order  allowing  plaintiff  to  with- 
draw only  his  application  for  injunction,  and 
providing  that  the  suit  was  to  remain  pending. 
In  these  first  two  suits  the  Injunction  was 
sought  on  two  grounds  only:  (1)  Because  of 
an  alleged  surrender  of  the  timber  by  defend- 
ant's predecessors  in  title;  and  (2)  because,  at 
the  time  the  timber  was  sold  by  plaintlfB  to 
Preston,  it  was  expressly  agreed  verbally  be- 
tween plaintiff  and  Preston's  agent  and  attor^ 
ney  at  law  that'  five  years  was  a  reasonable 
time  in  which  to  cut  it.  The  present  suit  in- 
sists upon  both  these  grounds,  and  sets  up 
that,  aside  from  the  verbal  agreement,  five 
years  was  a  reasonable  time  within  which  to 
cut  the  timber.  In  neither  of  the  first  two 
hearings  did  defendant  offer  any  testimony  be- 
yond his  sworn  answer.  In  his  order  granting 
the  injunction,  the  Judge  states:  "The  first 
case  was  dismissed  by  the  plaintiff  before  any 
decision' was  made  by  the  court  The  second 
petition  for  injunction  was  withdrawn,  but  the 
suit  upon  which  the  application  was  based  is 
still  pending  in  court  Upon  the  hearing  of 
said  application,  plaintiff  offered  affidavits 
tending  to  show  that  five  years  was  a  reason- 
able time  to  cut  timber  under  the  deed  from 
plaintiff  to  Preston.  Defendant  objected  to 
their  introduction,  upon  the  ground  that  the 
suit  was  based  upon  an  alleged  express  con- 
tract between  plaintiff  and  Preston,  and  not 
upon  the  ground  that  five  years  would  con- 
stitnte  a  reasonable  time  according  to  the 
usages  and  customs  of  the  business  of  saw- 
milling.  The  objection  was  sustained,  and  the 
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affidavits  rejected.  Plaintiff  then  moved  to 
amend  his  petition  so  as  to  meet  the  objection, 
to  which  amendment  defendant  objected,  upon 
the  ground  that  the  same  would  make  a  new 
cause  of  action.  This  objection  also  was  sus- 
tained, and  the  amendment  rejected.  Plaintiff 
then  moved  to  dismiss  his  case,  to  which  de- 
fendant objected,  because  his  answer  set  up 
an  equitable  recoupment  against  plaintifCs  de- 
mand. This  objection  also  was  sustained. 
PUdntiff  then  withdrew  his  petition  for  injunc^ 
tlon,  the  suit  remaining  In  court  The  court 
has  never  passed  upon  the  merits  of  either  of 
the  former  petitions  for  injunction.  This  third 
petition  is  the  only  one  which  evoked  a  deci- 
sion upon  the  merits.  After  carefully  consid- 
ering tbe  petition,  answer,  and  the  evidence 
submitted,  the  judge  is  of  the  opinion  that  the 
questions  made  should  be  submitted  to  a  jury." 
In  evidence  appear  the  following  docu- 
ments: Contract  between  plaintiff  and  Pres- 
ton,' dated  September  12,  1889,  reciting  that, 
"in  consideraUon  of  $55  in  hand  paid,  plain- 
tiff agrees  to  grant,  bargain,  sell,  and  con- 
vey to  Preston,  on  the  terms  hereafter  men- 
tioned, all  the  suitable  pine  timber  for  saw- 
mill purposes  standing  on  all  the  land  owned 
by  plaintiff  in  Emanuel  county,  consisting  of 
2,000  acres,  more  or  lees,  with  permanent 
and  extension  right  of  way  through  any 
lands  owned  by  plaintiff  for  rail  and  other 
roads,  together  with  the  right  and  privilege 
to  Preston,  his  heirs,  administrators,  assigns, 
and  successors,  to  enter  upon,  box  for  tur- 
pentine, and  cut  and  carry  off  said  timber, 
or  such  portion  of  It  as  he  may  wish,  at  any 
time,  and  within  three  months  from  this 
date,  for  and  In  consideration  of  the  further 
sum  of  f  2  per  acre  Gess  $55)  to  be  paid  by 
Preston,  his  heirs  and  assigns,  as  purchase 
money  for  said  above-described  timber,  to 
wit,  one-half  cash  when  deeds  are  drawn, 
balance  to  be  paid  within  two  years  from 
date  of  deeds  to  timber,  with  interest;  the 
exact  contents  of  the  above  tracts  of  timber 
to  be  determined  by  a  survey  of  the  bind. 
In  consideration  of  the  above  sum  so  paid, 
plaintiff  agrees  to  allow, Preston  the  exclu- 
sive privilege  of  mill  and  still  sites,  to  build 
and  operate  roads,  tramroads,  and  railroads 
for  the  purpose  of  hauling  logs,  lumber,  mer- 
chandise, etc.,  over  said  land,  so  long  as  they 
may  see  fit  to  use  or  occupy  the  same,  with 
the  exclusive  privilege  to  Preston  of  remov- 
ing all  such  property  except  buildings.  If 
Preston  shall,  on  or  before  December  12, 
1889,  accept  the  offer  and  terms  herein 
named,  plaintiff  agrees  and  binds  himself, 
his  heirs,  administrators,  and  assigns,  to 
make  good  and  sufficient  warranty  titles  to 
said  timber  and  turpentine  privileges  to  Pres- 
ton, his  heirs,  administrators,  and  assigns, 
or  successors;  it  being  understood  that  Pres- 
ton shall  have  three  months  from  this  date 
to  decide  whether  or  not  he  will  accept  the 
offer  herein  named,  and  that  plaintiff  shall 
be  bound  by  this  agreement  for  said  three 
months,  and  no  longer."    On  December  t. 


788 


26  SOUTHBASTBRN  RBPOBTBB. 


(IGkL 


18S8t  Pie0toD  wrote  to  Lane,  referring  to  the 
foregoing  agreement,  and  stating:  ''I  will 
purchaee  the  said  timber,  with  the  rights 
and  privileges  in  said  agreement  mentioned, 
on  the  terms  therein  stated."  He  further 
stated  that  he  would  agree  that  the  surrey 
should  be  completed  within  six  months,  and 
would  pay  half  cash  as  soon  as  the  deeds 
were  drawn,  but  did  not  see  how  they  could 
be  drawn  until  the  survey  was  made.  He 
asked  that  plaintiff  signify  if  this  was  sat- 
isfactory, and  inclosed  a  draft  for  |750,  said 
amount  to  apply  upon  first  payment  when 
deeds  were  drawn.  To  this  plaintUf  an- 
swered: 'The  above  is  satisfactory  to  me, 
and  I  accept  your  proposition,"  and  acknowl- 
edged receipt  of  the  $750  to  be  applied  as 
stated.  Two  other  receipts  signed  by  plain- 
tiff appear,--one  for  $150,.  dated  February  20, 
1890,  the  other  for  $250,  dated  March  21, 
1890,-^ach  stating:  "Said  amount  to  apply 
upon  first  payment  which  said  Preston  has 
agreed  to  make  to  me  upon  my  giving  him 
deeds  to  two  thousand  acres  of  timber,  more 
or  less,  In  Emanuel  county,  Ga.,  upon  which 
he  holds  option  good  until  June  Oth.  1890." 
The  deed  of  June  8,  1890,  between  plaintiff, 
of  the  first  part,  and  Preston,  of  tb«  second 
part,  "witnesseth:  That  the  said  party  of 
the  first  part,  for  and  in  consideration  of  the 
sum  of  two  ($2.00>  dollars  per  acre  to  be 
paid  to  him  by  the  said  party  of  the  second 
part  as  hereinafter  stated,  has  granted,  bar- 
gained, sold,  conveyed,  and  confirmed  unto 
the  said  party  of  the  second  part,  his  heirs 
and  assigns,  all  of  the  pine  timber  suitable 
for  sawmill  purposes  now  being  or  standing 
upon  all  of  the  following  described  lands, 
situate,  lying,  and  being  in  the  county  of 
Emanuel,  *  •  *  the  exact  number  of 
acres  of  sawmill  timber  contained  in  the 
above  tract  of  land  to  be  determined  by  a 
survey  of  the  land  to  be  made  by  said  party 
of  the  second  part,  his  heirs  or  assigns,  to- 
gether with  the  right  and  privilege  to  said 
party  of  the  second  part,  his  heirs  or  as- 
signs, to  enter  upon  the  said  lands  with  his 
servants,  agents,  and  stock,  for  the  purpose 
of  boxing  the  said  timber  for  turpentine,  and 
of  cutting,  manufacturing,  hauling,  and  tak^ 
ing  away  said  timber  and  turpentine,  or  such 
portion  of  it  as  he  may  wish,  at  any  time 
within  reason,  and  also  with  the  exclusive 
right  and  privilege  of  having  sites  for  saw- 
mills and  turpentine  stiUs  on  said  lands,  and 
to  build  and  operate  on  and  over  said  lands 
roads,  traipiroads,  and  railroads  for  the  pur- 
pose of  taking  and  hauling  logs,  lumber, 
merchandise,  and  all  other  kinds  of  freight 
over  said  lands  and  over  said  roads,  so  long 
as  the  said  party  of  the  second  part,  his 
heirs  or  assigns,  may  see  fit  to  use  or  oc- 
cupy the  same,  and  with  the  privilege  to 
said  party  of  the  second  part,  his  heirs  or 
assigns,  of  removing  all  such  property  as 
may  be  put  upon  said  lands,  except  the 
buildings,  with  permanent  and  exclusive 
fight  of  way  for  rail  and  other  roads  through 


any  and  all  lands  owned  by  said  party  of  the 
first  part  To  have  and  to  hold  all  and  singu- 
lar the  said  timber  now  standing,  or  being 
on  said  lands,  and  the  rights  of  way,  right 
to  mill  and  turpentine  still  sites,  and  the 
right  to  build  and  operate  rpads»  iramroads, 
and  railroads,  and  the  right  of  Ingress  and 
egress  over  said  lands  in  manper  aforesaid, 
and  the  right  to  the  quiet  and  peaceable  pos- 
session of  said  lands  at  any  and  all  times 
for  the  purpose  of  turpentining,  cutting, 
manufacturing,  hauling,  and  taking  away 
said  timber  and  trees  as  aforesaid,  unto  the 
said  party  of  the  second  part,  his  heirs  and 
assigns,  forever.  And,  lastly,  the  said  party 
of  the  first  part,  for  himself  and  his  heirs, 
covenants  and  agrees  with  the  said  party  of 
the  second  part,  his  heirs  and  assigns^  that 
he,  the  said  party  of  the  first  part,  the  tim* 
ber  and  turpentine  privileges  and  all  ether 
of  said  rights  and  privileges  above  men- 
tioned, unto  th^said  party  of  the  second 
part,  his  heirs  and  assigns,  shall  and  will 
warrant  and  forever  defend  by  these  pres^ 
ents.  The  said  party  of  the  second  part,  io 
consideration  of  the  conveyance  of  said  tim- 
ber rights  and  privileges,  bs  above  set  forth, 
agrees  to  pay  to  the  -said  party  of  the  first 
part,  his  heirs  or  assigns,  for  said  timber 
rights  and  privileges,  as  aforesaid,  at  the 
rate  of  two  <$2.00>  dollars  per  acre  for  every 
acre  upon  which  there  Is  standing  what  is 
known  as  'sawmill  timber,'  as  follows:  The 
sum  of  eighteen  hundred  and  forty-one  (1*- 
841)  dollars  in  cash,  the  receipt  of  which  the 
said  party  of  the  first  part  hereby  acknowl- 
edges, which  cash  is  estimated  to  be  one- 
half  of  the  purchase  money  of  said  timber 
and  other  privileges,  at  the  rate  of  two  dol* 
lars  per  acre,  and  to  pay  the  balance  within 
two  years  from  date  of  this  deed,  with  in- 
terest," etc.  Indorsed  on  this  deed  is  a  re- 
ceipt signed  by  plaintiff,  dated  June  29, 1892, 
acknowledging  the  payment  by  Preston  of 
$2,107.92,  "deferred  payment  and  interest  due 
me  under  this  deed,  same  being  in  full  sat- 
isfaction to  date." 

The  plaintiff  introduced  the  affidavits  at  a 
number  of  persons  that,  by  the  customs  of  the 
country  and  of  sawmill  men,  five  years  is  a 
reasonable  time  to  cut  timber  off  the  lands  of  a 
grantor;  that,  in  fact,  it  is  rare  that  sawmill 
men  do  not  cut  off  the  sawmill  timber  in  less 
than  five  years,  and  generally  they  cot  it  off 
in  two  or  three  years  after  they  purdiase  it; 
that  five  yearn  would  be  a  stiffl.cient  time  In 
which  to  cut  and  refnove  the  timk)er  from  the 
land  Included  in  the  deed  from  plaintiff  to 
Preston,  and  to  extend  the  time  beyond  five 
years  would,  be  unreasonable;  that  the  limit 
by  the  general  custom  in  Emanuel  county  Is 
from  one  to  five  years;  ithat  such  a  sawmill 
as  that  run  by  Preston  and  the  Central  Geor- 
gia Lumber  Company  will  saw  up  the  timber 
from  2,000  acres  of  land  in  a  year,  etc.  rSheae 
witnesses  are  residents  of  Emanuel  connty,  and 
are  familiar  with  the  land  in  dispute  and  with 
the  sawmill  business,  some  of  them  having 
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Ibeen  engaged  tbeMln  for  xpa^  yeam,  and  hav- 
ing eaperience  tlierein,  and  otb^n  haying  said 
liUDber  to  aawmiU  men.  It  further  appears 
from  their  teetimony  that  the  Millen  ft  Boutfa- 
em  BaUioad  rmm  within  leas  than  three  miles 
of  the  timber  in  dispute.  The  defendant  ob- 
jected to  the  admission  of  so  mnch  of  the  affl- 
davlts  as  was  intended  to  proye  that,  by  the 
"custom  of  the  country**  or  '^custom  of  saw- 
mill  men/'  flye  years  is  a  reasonaUe  time  to 
cut  timber  off  of  land,  upon  the  grounds  that 
none  of  the  wltneaaes  who  so  swdib  appeared 
to  be  an  expert;  that  none  of  them  gaye  (nor 
was  there  otherwise  giyen)  any  definite  infor- 
mation as  to  what  his  eicperienoe  was;  that  it 
did  not  appear  wliat  were  the  facts  upon 
which  they  swore  to  the  esdstence  of  the  olr 
leged  custom;  «nd  that  the  testimony  was  a 
conclusion  of  law,  and  not  a  statement  of 
facts,  from  which  the  court  could  determine 
whether  such  a  custom  existed.  The  objection 
was  oyerruled.  By  other  affidarits,  plaintiffi 
proved  that  when  the  deed  to  Preston  was  exe- 
cuted, these  being  present,  among  others,  A.  R. 
Wright,  attoraey»  for  Preston,  w1m>  received  the 
deed  for  him,  and  J.  D.  Ovenitreet,  an  agent 
of  Preston,  plaintifr  read  the  deed  before  sign- 
ing it,  and  then  handed  it  back  to  Wi:lght, 
with  the  statement  that  he  would  not  sign 
such  a  lease  as  that  for  his  timber.  Wright 
asked  what  was  wrong  with  it,  and  plaintiff 
replied  that  there  was  no  limit  as  to  the  time 
tomove  the  timber  off  his  land.  Thai  Wright 
•wrote  in  the  words,  **at  any  time  within  rea- 
son," and  plaintiff  asked,  "What  do  you  mean 
by  a  time  within  reason?  There  must  be  a 
limit  of  time  to  move  the  timber  off  of  my 
land,  for  I  am  not  going  to  raise  or  grow  tim- 
ber for  you."  To  ms  Wright  replied,  *'0h, 
four  or  live  years  is  all  the  time  we  care  to 
cut  and  remove  the  timber  off  of  your  land." 
Plaintiff  then  said  that  if  this  was  aU  Wright 
claimed  for  a  reasonable  time,  with  the  under- 
standing that  he  get  it  off  within  that  tkne^ 
plaintiff  would  sign  the  deed,  and  thereupon 
executed  it  The  witnesses  then  went  with 
Wright  and  Overstreet,  at  their  request,  to 
one  Aarons,  whom  they  were  expecting  to  sign 
a  deed  or  lease  for  sawmill  timber.  One  of 
them  (a  son  of  the  plaintiff}  remarked  on  the 
way  that,  if  Aarons  knew  that  plaintiff  had 
refused  to  sign  the  deed  to  Preston  until  they 
had  agreed  on  a  certain  time  or  limit  to  re- 
move the  timber  from  the  land,  Aarons  also 
would  refuse  to  sign  until  there  was  a  limit  of 
time  to  remove  the  timber  from  his  land. 
Wright  asked  the  witnesses  not  to  say  any- 
thing to  Aarons  about  this  agreement,  and 
they  did  not  at  that  time.  Defendant  objected 
to  so  much  of  the  affidavits  as  sought  to  proye 
a  verbal  agreement  that  four  or  Aye  years  was 
an  the  time  needed  in  which  to  cut  the  tim- 
ber, upon  the  grounds  that  there  was  no  evi- 
dence that  either  Wright  or  Overstreet  had 
authority  so  to  contract;  that  the  written  con- 
tract could  not  be  varied  or  altered  by  such 
contemporaneous  parol  agreement;  and  that 
no  notice  of  such  agreement  was  shown  either 


to.  defendant  or  to  his  grantor,  th^  Central 
Oeorgia  Lumber  Company.  The  objection 
was  overruled.  Defendant  further  objected  to 
80  much  of  the  testimony  as  related  to  the 
conversation  with  reference  to  Aarons,  on  the 
ground  that  the  same  was  res  inter  alios  acta; 
and  this  objection  also  was  overruled.  One 
Brinson  testified  for  plaintiff  that  before  July 
24, 1894,  and  when  defendant  was  looking  aft- 
er the  timber  in  dispute,  and  before  his  pur- 
chase of  it,  deponrat  told  him  that  the  timber 
was  the  property  of  plaintiff,  as  the  lease  had 
about  expired.  To  this  defendant  objected,  be- 
cause it  did  not  appear  that  Brinson  had  au- 
thority to  speak  for  plaintiff,  or  that  he  had 
any  definite  Information  about  what  he  said 
to  defendant,  or  that  what  he  said  was  any- 
thing more  than  the  repetition  of  an  idle  ru- 
mor. The  objection  was  overruled.  One  But- 
ler swore  that  be  heard  plaintiff  teU  an  au- 
thorized agent  of  Preston  to  remoye  the  tim- 
ber off  of  plaintiff's  land;  that  he  did  not 
care  to  grow  timber  for  that  firm.  To  the  best 
of  deponent's  recollection  and  belief,  this  no- 
tice was  giyen  in  the  early  part  of  ld03.  To 
this  defendant  objected,  because  it  did  not  ap- 
pear who  the  "authorized  agent"  was,  nor 
whether  he  was  authorized  or  not,  nor  what 
the  scope  of  his  authority  was,  and  because 
Preston  had  conyeyed  the  property  to  the  Cen- 
tral Georgia  Lumber  Company  before  this  oc^ 
curred,  and  therefore  it  was  irrelevant  The 
objection  was  overruled. 

Other  testimony  for  the  plaintiff  was,  in 
brief,  as  follows:  The  178  acres  in  question 
are  the  timbered  land  on  318  acres  described 
as  lot  No.  1  in  the  deed  to  Preston,  as  shown 
by  survey  made  in  June,  1880,  for  Preston. 
The  deed  embraced  various  other  tracts  or 
k>ts.  In  April,  18d8,  plaintiff  notified  Preston 
that  tlie  time  would  expire  for  cutthig  the  tim- 
ber in  June,  18d5,  and  to  remove  it  before 
aaid  date,  as  the  time  would  not  be  extended. 
Preston  and  the  lumber  company  entered  upon 
nearly  all  of  plaintiff's  lands,  and  cut  and  re- 
moyed  any  and  aU  the  timber  they  desired  to 
move,  without  any  interference  from  plaintiff 
or  any  one  else,  until  they  voluntarily  aban- 
doned cutting  the  timber,  took  up  all  their  mill 
fixtures  of  every  kind,  and  moved  35  or  40  miles 
away.  Defendant  entered  upon  plaintifTs 
lands,  and  cut  and  removed  any  and  all  saw- 
mill timber  that  he  desired,  without  objection 
from  plaintiff  prior  to  June  8,  1895..  In  Jan- 
uary, 1896,  defendant  and  his  employes  en- 
tered upon  the  178  acres  in  dispute,  and  cut 
and  removed  some  of  the  timber  therefrom, 
without  authority  txom  plaintiff,  and  is  threat- 
tfiing  to  cut  and  remoye  the  balance.  Plain 
ttff  gave  him  notice  on  April  26,  1S96,  that  the 
time  for  cutting  the  timber  would  expire  on 
June  8,  1895,  and  to  govern  himself  according- 
]y.  He  could  have  remoyed  said  timber  be- 
fore the  expiration  of  the  lease  to  Preston. 
While  the  deed  to  Preston  conveyed  the  tur- 
pentine privileges,  nearly  all  the  timber  had 
previously  been  tapped  and  worked  for  turpen- 
tine purposes,  which  tact  was  well  known  to 
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Fraston  before  June  3,  1890.  Neither  he  nor 
Any  one  under  him  has  tapped  or  worked  any 
of  said  timber  for  taipentine;  hence  the  con- 
sideration of  said  timber  wafi  two  dollars  per 
acre.  He  commenced  cutting  aaid  timber  in 
1890.  He  was  superintendent  of  the  Central 
Georgia  Lumber  CJompany,  wlilch  was  a  cor- 
poration, on  June  3, 1890,  and  during  the  years 
1890»  1891,  1892,  1893,  and  possibly  for  a 
short  period  in  1894.  He  bought  between  1,- 
600  and  2,000  acres  of  timber  of  Dr.  Gay  with- 
in less  than  a  week  of  the  time  he  bought 
plalntilTs  timber;  and  Gay  made  the  same 
agreement  with  A.  R.  Wright,  who  was  attor- 
ney at  law  for  Preston,  that  plaintiff  claims  to 
have  made.  Preston  and  the  lumber  company 
failed  to  cut  over  all  the  timbered  lands  of 
Gay,  but  did  carry  out  their  agreement,  yer- 
bally  made,  that  they  would  not  cut  any  after 
the  expiration  of  fiye  years.  Before  the  expi- 
ration of  that  time,  one  Hurst,  acting  as  woods 
boss,  whose  duty  it  was  to  have  the  logs  cut, 
hauled,  and  carried  to  their  mill,  etc.,  came  to 
Gay,  and  told  him  that  he  had  come  to  turn 
over  all  timbers  standing  and  cut  down  on 
Gay's  land;  and  Preston  and  the  lumber  com- 
pany abandoned  Gay's  timber  and  the  mill 
business  in  Bmanu^  county.  They  moved  all 
their  machinery,  stock,  mills,  and  fixtures  out 
<tf  the  reach  of  plaintiff's  timber,  and  not  only 
abandoned  standing  timber  thereon,  but  aban- 
doned stock  logs  cut  and  felled  in  the  woods, 
at  the  log  yards  on  their  railroad,  and  at  their 
sawmill,  amounting  to  several  hundred  logs 
in  all. 

Defendant  Introduced,  besides  the  afildaylt 
of  Preston,  the  afiidavlt  of  six  persons  who 
have  been  engaged  in  the  business  of  manu- 
facturing and  selling  pine  lumber  in  Georgia 
for  periods  of  from  6  to  28  years  past,  during 
which  periods  they  have  bought  several  hun- 
dred thousand  acres  of  pine  timber  for  saw- 
mill purposes,  two  of  them  having  bought 
from  20,000  to  80,000  acres  in  Emanuel  coun- 
ty. They  swear  that,  where  a  sawmill  loca- 
tion or  plant  comprising  from  15,000  to  20,- 
000  acres  of  timber  is  being  bought,  no  pru- 
dent or  capable  sawmill  man  would  accept 
leases  or  conveyances  which  limit  the  time 
within  which  it  is  to  be  cut  to  less  than  20 
years.  There  is  always  more  or  less  risk  to 
the  purchasers  of  timber  in  such  quantities 
where  any  limitation  at  all  is  fixed;  and 
where,  in  individual  Instances,  the  vendor  in- 
sists upon  any  limitation  of  time,  there  must 
be  some  special  circumstance,  such  as  near- 
ness to  the  sawmill,  to  induce  the  purchaser. 
If  a  sensible  and  prudent  sawmill  man,  to  ac- 
cept it.  For  this  reason,  nearly  all  the  leases 
or  conveyances  of  sawmill  timber  contain  no 
limitation  at  all  as  to  the  time  within  which 
the  timber  shall  be  cut  Almost  the  only 
limitation  to  which  the  purchasers  will  con- 
sent is  a  limit  to  the  number  of  years  within 
which  the  cutting  of  each  separate  lot  must 
be  finished  after  once  commencing  on  it. 
It  would  be  impossible  to  box  and  work  for 
turpentine  all  the  timber  at  once  on  such  a 


body  of  land  alb  just  mentioned.  It  could 
only  be  boxed  and  worked  by  tracts  of  from 
one  to  two  thousand  acres  at  a  time.  Bach 
tract  would  require  at  least  three  years  from 
the  time  of  bopcing  before  the  working  of  it 
for  turpentine  purposes  could  be  completed: 
Where  the  turpentine  privilege  Is  sold  with 
the  sawmill  timber,  17  years  would  be  the 
least  limitation,  within  reason,  which  could 
be  accepted  by  the  purchaser  for  cutting  and 
boxing  the  timber  of  such  a  body  of  land,  or 
which  could  be  called  reasonatrte,  where  no 
time  is  fixed  in  the  deed  or  lease.  The  tim- 
ber included  in  the  deed  from  plaintiff  was 
bought  by  Piston  as  a  part  of  a  sawmill 
plant  or  location  that  was  then  intended  to 
comprise  30,000  or  more  acres  of  timber,  and 
which  actually  comprised  between  19,000  and 
20,000  acres  of  pine  timber  for  sawmill  pur- 
poses, actually  bought  Neither  A.  B.  Wright, 
as  attorney,  nor  J.  D.  Overstreet,  as  agent, 
was  ever  authorized  by  Preston  to  stipulate 
or  agree  with  the  plaintiff  that  the  timber 
conveyed  in  the  deed  of  June  3,  1890,  should 
be  cut  off  and  removed  within  four  or  five 
years  from  that  date;  nor  would  Preston 
have  bought  the  timber  with  any  such  limita- 
tion, because,  from  the  location  of  the  tim- 
ber in  relation  to  the  balance  of  the  20,000 
acres,  the  conveyance  would  have  been  value- 
less with  such  a  limitation  in  it,  Us  it  would 
have  been  wholly  impracticable,  lylth  any 
sort  of  regard  to  the  rul^  of  business  pru- 
dence or  economy,  to  have  reached  the  same' 
and  cut  It  in  that  length  of  time,  to  say  noth- 
ing of  the  time  that  would  have  been  require 
ed  to  boy  and  farm  the  same  for  turpentine, 
before  cutting  it  for  the  sawmill.  There  is 
no  custom,  either  in  Bmanuel  county  or  else- 
where in  the  pine  belt  of  Georgia,  which  lim- 
its the  time  for  cutting  to  five  years.  If  any 
such  custom  had  prevailed,  deponents  could 
not  have  escaped  knowledge  of  it  On  Feb- 
ruary 2,  1891,  Preston  conveyed  the  timber 
In  question  (with  vast  quantities  of  other 
timber  and  timbered  lands)  to  the  Central 
Georgia  Lumber  Company,  and  since  that 
date  he  has  not  been  the  appropriate  person 
to  whom  to  address  any  notice  with  refer- 
ence to  the  limitation  claimed  by  plaintiff; 
nor  has  he  ever  received  any  such  notice. 
Not  until  last  summer  (and  then  in  connec- 
tion with  a  suit  filed  by  the  same  plaintiff 
against  other  defendants)  did  Preston  or  th« 
president  of  the  lumber  company  ever  bear 
that  plaintiff  claimed  any  such  construction 
of  the  words  ''reasonable  time'*  as  he  now 
claims;  nor  had  the  president  before  then 
heard,  nor  had  any  other  ofllcer  of  the  com- 
pany, so  far  as  he  knows,  heard,  of  the  al- 
leged verbal  explanation  and  agreement  it 
is  untrue  that  either  Preston  or  the  company 
ever,  by  word  or  act,  abandoned  any  of  the 
timber  conveyed  by  the  deed,  or  ever  relin- 
quished any  right  to  cut  or  use  way  part  of  tt, 
btherwise  than  by  the  deeds  to  the  company 
and  to  defendant  The  action  which  plaintiff 
terms  an  "abandonment''  was  nothUv  mors 
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tban  the  exercise  of  the  company's  right  to 
suspend  operations  in  that  precise  locality  for 
such  time  as  it  considered  Judicious,  to  be  re- 
newed when  it  thought  proper;  and,  had  not 
the  property  been  sold  to  defendant,  the  com- 
pany itself  would  haye  milled  the  timber. 

The  Judge  says,  in  a  statement  following 
the  certificate  to  the  bill  of  exceptions,  that, 
when  objections  to  afBdavits  were  made,  the 
court  stated  to  counsel  that  it  would  hear  the 
whole  affidavit,  and  reject  from-  considera- 
tion such  taicta  as  were  inadmiasible  or  il- 
legal, all  of  which  was  done  by  the  court  hi 
deciding  the  case.  Three  days  after  the  order 
of  injunction  was  granted,  plaintiff  in  error 
applied  to  the  presiding  Judge  to  dissolve  the 
injunction  or  restraining  order,  offering  to, 
make  and  file  a  bond,  with  good  security,  for 
any  sum  that  his  honor  might  think  necessary, 
payable  to  the  plaintiff,  for  his  protection 
against  loss  and  damage  from  cutting  the 
timber  on  the  land  in  question,  In  the  event 
that  the  verdict  and  the  final  Judgment  should 
tBO  against  plaintiff  in  error;  offering  also,  if 
the  Judge  should  so  direct,  to  make  the  bond 
MM  peremptory  In  its  terms  and  obligations  as 
are  appeal  bonds  under  the  statute^  This 
application  was  denied,  and  plaintiff  in  error 
excepts  to  this  ruling.  He  also  alleges  that 
the  Judgment  granting  the  injunction  was 
contrary  to  law  and  evi^dence,  and  assigns 
error  upon  the  overruling  of  his  objections  to 
testimony,  before  noted. 

A.  O.  Wright,  for  pUintfff  in  error.  Henry 
R.  Daniel,  for  defendant  in  error. 

PBR  OURIAM.     Judgment  affirmed. 
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Rs8  Judicata. 

Plaintiff,  who  held  two  claims  against  de- 
fendant,—one  for  an  open  nnaectired  acconnt,  the 
other  for  a  ram  secured  by  mortgage,--wa8,  at 
its  own  request,  allowed  to  interplead  and  be- 
come a  party  to  a  creditors'  bill  against  defend- 
ant, as  to  the  first  claim  only,  the  order  of  the 
court  reciting  that  plaintiff  **be  made  party  de- 
fendant for  said  purpose";  and  the  judgment 
did  not  purport  to  pass  upon  the  second  claim. 
Edd,  that  such  action  was  no  bar  to  a  subse- 
oueot  suit  against  defendant  on  the  mortgage 
debt. 

Appeal  from  superior  court.  Craven  coun- 
ty; Graham,  Judge. 

Action  by  the  Snow  Steam  Pump  Company 
against  William  Dunn  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed. 

Allen  &  Dortch  and  0.  R.  Thomas,  for  ap- 
pellant Clark  &  Guion  and  M.  D.  W.  Ste- 
venson, for  appellees. 

CLARK,  J.  The  plaintiff  held  two  claims 
against  the  defendant,  one  for  an  open  unse- 


cured account  of  $d8,  the  other  for42,573,  sc^ 
cured  by  mortgage.  In  the  creditors'  l>iU 
brought  by  Delafleld  and  others  against  the 
defendant,  the  Snow  Steam  Pump  Company 
was  not  a  plaintiff,  nor  was  it/ made  a  de- 
fendant by  service  of  summons)  nor  by  gen- 
eral appearance  either  in  the  action  or  be- 
fore the  referee,  Indeed,  the  Snow  Pump 
Company,  when  summoned  before  the  ref- 
eree, refused  to  take  any  part,  and,  appeair- 
ing  specially^  excepted;  so  there  was  no 
ground  to  hold  that  the  Snow  Piunp  Compa- 
ny was  a  party  to  the  Delafield  action  gen* 
erally,  so  aa  to  be  estopped  by  any  Judgment 
therein.  In  truth,  the  Snow  Pump  Company 
asked  and  was  allowed  to  Interplead,  but 
only  "as  to  the  $92  claim,"  the  order  of 
Graves,  J.,  reciting  "that  said  Snow  Steam 
Pump  Compjany  be  made  party  defendant 
for  said  purpose.*'  For  no  other  purpose, 
and  to  no  other  extent,  was  said  Snow  Steam 
Pump  Company  a  party  to  the  Delafleld  ac- 
tion. Its  application  to  withdraw  even  that 
daim  was  denied  by  the  court,  and  hence 
It  is  estopped  as  to  the  said  $92  claim  by  th6 
Judgment  in  that  case,  but  nb  further.  As 
to  the  92,573  mortgage,  which  is  the  subject 
of  this  action,  the  Snow  Steam  Pump  Com- 
pany was  not  only  never  a  party  in  the  Dela^ 
field  action,  but,  when  receivers  were  ap- 
pointed In  that  actlMi;  it  applied  to  the  Judge 
who  appointed  the  receivers,  and  obtmned 
leave  to  bring ^hls  acti9n  against  said. receiv- 
ers. Thus,  not  only  the  Snow  Steam  Pump 
Company  was  never  a  party  to  the  Delafleld 
action,  as  to  the  daim  which  is  the  subject 
of  this  action,  either  by  service  gr  general 
appearance,  but  it  appears  (to  exclude  a  con- 
clusion) that,  on  the  contrary,  during  the 
pendency  of  that  action,  it  brought  the  pres- 
ent action,  not  only  with  the  knowledge,  but 
with  the  assent,  of  the  Judge  having  Jurisdic- 
tion of  the  Delafield  action,  and  said  court 
twice  refused  motions  by  this  defendant  to 
consolidate  this  action  with  the  Delafield  ac- 
tion. The  Snow  Steam  Pump  Company  fiqt 
being  a  party  thereto  as  to  this  matter,  the 
Judgment  therein  did  not  purport  to  pass  u^ 
on  the  claim  which  is  the  subject  of  this  ac- 
tion, and  could  not  have  passed  upon  it  It 
Is  true,  in  the  Delafield  action,  in  which  this 
I^intiff  was  a  party  as  to  the  $92  claim^  it 
appealed,  but  on  the  ground  that  there  should 
be  no  final  Judgment  till  this  independent  ac- 
tion and  another  independent  action  had 
been  decided  (Delafleld  v.  Construction  Co., 
118  N.  C.  105,  24  S.  B.  10);  thus  emphasizing 
that  the  subject-matter  of  this  action  was  not 
before  the  court  in.  the  Delafleld  Case,  so  as 
to  be  passed  upon  by  the  Judgment  therein. 
This  independent  action  was  not,  then,  be- 
fore the  court,  and  any  reference  to  it  in  the 
former  opinion  of  tl^s  court  was  merely  In- 
cidental and  obiter.  In  holding  that  the 
plaintiff  is  estopped  as  to  this,  action  by  the 
Judgment  in  the  Delafield  Case,  there  was 
error.  Jones  v:  Beaman,  117  N.  C.  259,  263, 
23  S.  B.  248;   Jordan  v.  Farthing,  U7  N.  C. 
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181,  188,  28  S.  B.  244;  Temple  v.  Williams, 
91  N.  C.  82.  Upon  the  agreed  state  of  facts, 
the  Judgment  should  be'  entered  below  In  fft- 
Tor  of  the  plaintiff.    Reversed. 


(119  N.  c.  ») 

SILLIMAN  et  nx.  t.  WHITAKBR  et  ox. 

(Supreme  Court  of  North  Carolina.     Oct  20, 

1896.) 

Wills— CovsTRUcTioH  or  Dbtisb. 

A  deyise  of  land  hi  trust  for  a  daughter  of 
the  testator  "and  all  her  children,  if  she  shall 
taaTe  any."  rested  an  estate  in  fee  in  the  daugh- 
ter, she  naying  no  children  at  the  death  of  the 
testator;  and  such  estate  was  not  diyested  by 
the  subsequent  birth  of  diildren. 

Appeal  from  superior  court,  Franklin 
county;  Boy  kin,  Judge. 

Action  In  ejectment  by  Abraham  SiUiman 
and  wife  against  T.  H.  Whita^er  and  wife. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal  Affirmed. 

The  land  in  question  was  devised  In  trust 
by  Richard  Ward,  deceased,  for  his  daughter 
fiarah  Ward  "and  all  her  children,  if  she 
shall  have  any.**  Sarah  Ward  was  an  ii^ 
fant  and  without  children  when  her  father 
died,  but  subsequently  married,  and  became 
the  mother  of  the  plaintiff  Mrs.  Sllllman. 
During  the  minority  of  said  Sarah  Ward, 
the  land  was  sold  by  order  of  a  court  of 
equity,  made  on  her  petition,  by  her  next 
friend,  and  passed  by  mesne  conveyances 
from  the  purchaser  to  the  defendants. 

W.  M.  Person,  F.  S.  Spruill,  and  Shepherd 
ft  Buirt>ee,  for  appellants.  J.  B.  Batchelor, 
A.  C.  ZolUcoffer,  and  N.  Y.  Oulley,  for  ap- 
pellees. 

CLARK,  J.  The  devise  was  to  trustees, 
•in  trust  for  Sarah  Ward  and  all  her  chil- 
dren. If  she  shall  have  any.**  It  was  set- 
tled in  Wild*s  Case,  6  Coke,  17,  decided  In  the 
forty-first  year  of  Bllzabeth  (1595),  that  a  de- 
vise to  B.  and  his  (or  her)  children,  B.  having 
no  children  when  the  testator  died,  is  an  es- 
tate talL  If  he  have  children  at  that  time, 
the  children  take  as  Joint  tenants  with  the 
parent  This  has  been  uniformly  followed 
In  Bngland.  In  the  hite  case  in  the  House  of 
Lords  of  Clifford  v.  Koe,  5  App.  Cas.  447, 
Wild*s  Case  was  reaffirmed;  opinions  being 
delivered  seriatim  by  Lord  Chancellor  Sel- 
bom,  Lord  Hatherly,  Lord  Blackburn,  and 
Lord  Watson,  unanimously  sustaining 
Wild's  Case,  and  stating  that  '*for  these 
three  hundred  years  it  has  been  the  uniform 
ruling"  in  Bngland.  Theob.  Wills,  834; 
Hawk.  Wills,  196.  In  this  country,  estates 
tail  having  been  turned  Into  fee  simple, 
while  Wild's  Case  has  been  as  unlfbrmly  fol- 
lowed as  In  Bngland,  It  has  been  with  the 
necessary  modification  that,  where  the  de- 
vise Is  to  B.  and  his  children,  if  he  have  no 
children  at  the  testator's  death  B.  takes  a 
fee  simple,  Instead  of  an  estate  tall,  and  fur- 
ther (by  virtue  of  our  statutes),  if  there  are 


children  of  B.  at  the  tef>«atoT's  death,  tbe 
father  and  children  take  as  tenants  In  corn- 
mon.  Instead  of  Joint  tenants.  AVheatiand 
V.  Dodge,  10  Hetc.  (Haas.)  502;  Nightingale 
V.  Burrell,  16  Pick.  104,  on  page  114;  3  Jarm. 
Wills,  174;  Schouler,  Wilk,  ff  556,  566.  This 
has  always  been  the  ruling  in  North  .Caroli- 
na, as  was  held  In  Hunt  v.  Satterwhite,  86 
N.  C.  74,  citing  with  approval  Wild's  Case  and 
precedents  in  our  Reports;  and  Smith,  C 
J.,  adds  that  the  Interposition  of  a  trustee 
Is  obviously  to  secure  the  property  for  the 
use  of  the  mother  and  her  ehlldroi,  and  can- 
not change  the  construction  of.  the  devise. 
This  case,  In  turn,  was  approved  by  Merri- 
mon,  J.,  In  Hampton  v.  Wheeler,  90  N.  C:222, 
6  S.  B.  236,  In  which  he  dtes  the  additional 
cases  of  Moore  v.  Leach,  50  N.  C.  88,  (^esnut 
V*  Meares,  56  N.  C.  416,  and  Gay  v.  Baker,  58 
N.  C.  344,  and  states  that  'the  rule  la  deariy 
settled,  and  we  need  not  advert  further  to 
It."  It  Is  true,  the  words  here  are  to  "Sarah 
and  her  children.  If  she  shall  have  any.** 
We  do  not  see  that  these  added  words 
change  the  construction  In  any  wise.  At 
most,  they  merely  Indicate  that  at  the  time 
of  writing  the  will  the  testator  knew  hto 
daughter  had  no  children;  and,  donbtiesa, 
the  same  was  true  In  all  the  numerous  eases 
above  cited  In  which  the  devise  was  to  '"B. 
and  his  children,"  In  whldi  uniformly,  when 
B.  had  no  children  at  the  testator's  death* 
he  was  hdd  In  Bngland  to  take  kn  estate 
tall,  and  In  this,  country  a  fee  simple.  In 
the  present  case  there  Is  nothing  on  the  face 
of  the  will  to  show  a  contrary  Intent  to  take 
It  out  of  the  long-settied  ru^.  From  the  al- 
legations of  the  complaint  It  appears  that 
Sarah  was  11  or  12  years  of  age  at  the  tes- 
tator's death,  but  non  constat  that  he  might 
not  have  expected  that  at  his  death  she 
would  have  been  married  and  the  mother  of 
a  child.  In  a  very  similar  case  (GlUespiie 
V.  Schuman  [1879]  62  Ga.  252),  where  the 
devise  was  to  a  woman  and  ''her  children, 
if  any  living,"  it  was  held  to  mean  living  at 
the  death  of  the  testator,->alm({st  our  very 
case,— and,  aa  none  were  then  living,  the 
woman  took  a  fee  simple  estate,  and  the 
birth  of  a  child  subsequentiy  to  the  death 
of  her  testator  could  not  divest  the  fee;  and 
parol  testimony  to  show  a  contrary  Intent 
In  the  testator  was  held  Inadmissible.  The 
rulings  above  cited  are  not  only  uniform  In 
Bngland  and  In  this  country,  but  they  are 
consonant  with  our  public  policy,  which  Is 
adverse  to  tying  up  estates;  and,  further. 
In  the  present  case  the  ruling  is  consonant 
with  Justice,  which  would  be  outraged  by 
turning  out  the  parties  who  have  held  the 
realty  undisturbed  for  40  years  under  mesne 
conveyances  from  a  purchaser  who  bought 
In  reliance  upon  the  decree  of  a  court  of 
equity,  which,  after  careful  Investigation, 
had  adjudged  that  It  had  power  to  order 
the  sale,  and  by  whom  the  purchase  money 
In  full  (which  is,  doubtless,  more  than  the 
property  would  bring  now)  waa  paid  over 
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to  the  trustee  Bamed  in  the  will  for  the  ben- 
efit of  the  mother,  whose  only  child  is  now 
seeking  to  recover  the  premises,  which  have 
passed  from  hand  to  hand  in  reliance  upon 
the  solemn  adjudication  of  the  court  of  eq- 
uity. 

It  is  proper  to  say  that  if  the  devise  had 
been  to  A.  for  life,  remainder  to  s^ch  chil- 
dren as  may  be  living  at  her  death,  a  very 
different  case  would  have  been  presented 
(Williams  V,  Hassell,  73  N.  C,  174,  74  N.  C. 
434;  Toung  v.  Young,  97  N.  C.  132,  2  S.  B. 
78);  or  even'  if  the  devise  had  been  to  A. 
for  life,  with  remainder  to  her  children*  But 
here  the  devise  to  "B.  and  her  children,  if 
she  shall  have  any,"  is,  in  substance,  that 
which  has  been  construed  in  Wild's  Case  and 
others  above  cited  to  confer  upon  B.,  when 
she  has  no  children  at  the  death  of  the  tes- 
tator, not  a  life  estate,  but  an  estate  tail  in 
England  and  a  fee  simple  in  this  country. 
When  words  used  in  a  will  have  received  a 
settled  judicial  construction,  the  testator  Is 
taken  as  using  them  in  that  sense,  unless  a 
different  intent  plainly  appears.  Applying 
that  rule,  the  devise  here  was,  in  legal  effect, 
to  "Sarah  and  her  children,  if  she  shall  have 
any  at  the  death  of  the  testator,  and,  if  not, 
then  to  Sarah  in  fee  simple'.*;  and  the  law 
hath  been  so  written  "these  three  hundred 
years,"  say  the  authorities.   No  error. 


(119  N.  c.  61) 

HUOHBS  V.  LONG  et  al. 

(Supreme  (3ourt  of  North  Carolina.     Oct  20, 
1896.) 
NoTABT  Public— Offtobr  Bb  Pacto. 
In  an  action  fai  whfdi  the  issue  was  wheth- 
er plaintitrs  mortgage  was  legally  probated  be- 
fore a  person  who  acted  as  a  notary  public,  it 
ai^)eared  that  It  was  nearly  two  years  after  his 
commission  expired,  and  niat  the  cleric  decided 
when  the  mortgage  was  presented  for  registry 
that  "the  certificate  is  correct  and  sufficient^' 
There  was  no  proof  that  such  person  attempted 
any  act  as  a  notary  public  after  his  commission 
expired   until  the   probate  of  such  mortgage. 
field,. that  he  was  not  a  notary  de  facto. 

Appeal  from  superior  court,  Warren  county; 
Hobinson,  Judge. 

Action  hy  William  H.  Hughes  against  WQ- 
Uam  W.  Long  and  A.  L.  Richardson  to  fore- 
'dom  a  mortgage.  From  a  Judgment  against 
defendant  Long  ontr,  phiintlff  appeals.  Af- 
firmed. 

Cook  &  Green,  for  appellant  B.  M.  Gatlhig 
and  R.  O.  Burton,  for  appellee  Richardson. 

PAIRCLOTH,  0.  J.  The  platotiff  institut- 
ed this  action  to  foreclose  a  mortgage  executed 
to  him  by  W.  W.  Long,  on  January  21,  1891, 
conveying  a  piece  of  land  "known  as  a  part 
of  the  Tom  Thompson  Alston  Tract,"  contain- 
ing 613  acres,  and  described  by  the  adjacent 
lands  of  other  parties.  This  deed  purports  to 
have  been  registered  In  Warren  county  on 
January  21, 1891.  On  Februaiy  20,  1890,  said 
iiOixg  had  executed  to  A.  R.  Shattuck  a  deed 


of  trust  to  secure  the  British  &  American  Mort- 
gage Gompai]^,  including  "all  those  tracts  or 
parcels  of  laud  l^ing  in  one  body  in  the  coun- 
ties of  Warren  and  Halifax  of  which  the  late 
Samuel  A.  Williams  was  seised  and  possessed 
at  the  time  of  his  death,'*  bounded  by  the  ad- 
jacent lands  of  other  parties,  containing  7,000 
acres,  more  or  less.  This  deed  was  duly  reg- 
istered in  Warren  county,  September  18,  1890. 
This  deed  of  trust,  being  of  prior  date  and  reg- 
istration, would  have  precedence,  provided  it 
embraced  the  land  conveyed  in  the  mortgage 
deed  to  the  plaintiff.  In  an  action  to  which 
the  plaintiff  was  not  a  party,  to  foreclose  the 
said  tn»t  deed,  a  sale  was  ordered,  and  the 
lands  were  sold  In  parcels,  and  one  piece,  con- ' 
taining  1,344  acres,  was  sold  and  purcliased 
by  the  defendant  a1  L,  Richardson,  and  deed 
made  accordingly.  It  was  admitted  on  the 
trial  that  the  land  in  controversy  was  owned 
by  Samuel  A.  Williams  at  his  death,  and  by 
W.  W.  Long  at  the  date  of  the  deed  of  trust 
Section  16  of  the  answer  avers  that  the  lands 
claimed  by  the  phiintlff  are  a  part  of  the  said 
1,344-acre  tract  At  the  trial  a  Jury  trial  was 
waived,  and  the  court  was  permitted  to  ^d 
the  facts;  and  his  honor,  among  his  findings 
of  fact,  finds  that  said  section  16  of  the  answer 
is  true,  and  adjudges  that  the  defendant  Rich- 
ardson is  the  owner  of  the  land  in  controvert. 
The  defendant  further  contends  that  the  plain- 
tiff's mortgage  deed  has  never  been  registered. 
The  facts  appearing  in  the  record  are  as  fol- 
lows: Th3  probate  was  taken  before  Douglas^ 
Williams  on  January  28,  1891,  who  was  ap- 
pointed a  notary  public  on  Februaiy  8,  1887. 
His  commission  expired  on  February  8,  1889. 
On  said  probate  the  derk  of  the  superior  court 
passed  as  follows:  ''North  Carolina,  Warren 
Oounty.  The  foregoing  certificate  of  Douglass 
Williams,  a  notary  public  of  Warren  county,  is 
adjudged  to  be  correct  and  sufficient  Let  the 
instrument,  with  the  certificate,  be  registered.*' 
Under  the  maxim,  ''Omnia  prsesumnntur  bene 
gesta/'  etc.,  which  means  that  the  officer  has 
power  by  law  to  decide  a  question,  the  decision 
is  to  be  taken  as  true,  and  every  presumption 
is  to  be  made  in  support  of  it,  unless  rebutted 
by  proper  proof,  so  that  the  question  of  the 
validity  of  the  certificate  Is  left  open;  and, 
where  there  is  a  want  of  authority,  the  above 
maxim  does  not  apply,  and  the  absence  of  au- 
thority or  Jurisdiction  may  be  shown  aliunde, 
as  it  would  be  strange  Jf  a  usurpation  of  au- 
thority could  not  be  rbet  by  proof. 

It  is  conceded  in  the  case  before  us  thst 
DougUisa  Wniiams,  at  the  time  he  took  the 
probate  of  the  deed  in  question,  was  not  an 
officer  de  Jure.  Was  he  an  officer  de  facto? 
The  acts  of  de  tBCto  officers,  acting  openly  and 
notoriously  in  the  exercise  of  the  office  for  a 
considerable  length  of  time,  most  be  held  as 
effectual  wlien  they  concern  the  rights  of  third 
persons  or  the  public  as  tf  they  were  the  acts 
of  rightful  officers.  Gilliam  v.  Rlddick,  4  Ired. 
368.  There  may  be  some  doubt  in  different 
cases  what  shall  constitute  an  officer  de  facto. 
The  mere  assumption  of  the  office  by  perform- 
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tng  one  or  sereral  acts,  wlthoat  any  recogni- 
tion of  the  appointing  power  or  the  public, 
may  not  be  sufficient  There  must  be  an  ex- 
ercise of  the  office,  and  acquiescence  of  the 
public  authorities,  16ng  enough  to  raise  In  the 
mind  of  the  citizen  a  strong  presumption  that 
he  was  duly  appointed,  so  that  he  might  be 
compelled  to  attend  to  the  citizen's  business, 
and  require  submission  to  his  authority  as  an 
officer.  Buike  y.  Elliott,  4  Ired.  355;  State 
V.  Lewis,  lOT  N.  O.  967,  12  S.  B.  457,  and  13 
S.  B.  247. 

On  the  trial,  when  the  probate  of  an  instru- 
ment becomes  material,  It  may  be  shown  or 
disproved  by  competent  evidence,  and  the  pre- 
sumption arishig  from  the  clerk's  decision  that 
"the  certificate  Is  correct  and  sufficient"  may 
In  this  way  be  febutted;  and,  when  it  appears 
or  is  admitted  that  the  act  was  not  done  by  an 
officer  de  jure,  it  is  then  incumbent  on  the 
party  ofiTering  the  instrument  to  show  that  he 
was  an  officer  de  facto.  In  the  present  case 
there  is  no  proof,  nor  any  attempt  to  prove, 
that  Dougl<;£S  Williams,  for  a  period  of  nearly 
two  years  after  his  commission  expired,  at- 
tempted any  act  as  a  notary  public  until  hi  the 
present  case;  nor  does  It  appear  in  any  manner 
that  he  was  recognized  hi  the  community  in 
which  he  lived  as  such  an  official. 

There  are  other  exceptions  in  the  record  and 
other  questions  aigued  before  us,  but  we  need 
not  consider  them,  as  what  we  have  said  dis- 
poses of  the  appeaL     Affirmed. 


(47  S.  C.  4W) 

LBITZSBY  V.  COLUMBIA  WATER 
POWER  CO. 
(Supreme  Oourt  of  South  Carolina.    Oct  17, 
1^96.) 
NuiSANOB  —  Plsadiitg  ~  Eminbnt  Domaik— Com- 
pensation. 

1.  In  an  action  against  a  grantee  for  main- 
taining a  nuisance,  consisting  of  a  dam  erected 
by  his  grantor,  a  complaint  alleging  a  request 
to  the  grantee  for  the  removal  of  the  dam;  that 
plaintiff*B  damages  were  caused  by  "keeping  up, 
maintaining,  and  continuing  the  dam";  that  the 
natural  flow  of  the  water  through  the  river  and 
a  branch  has  been  and  "now  is"  prevented;  that 
the  branch  and  river  have  been  and  "now  are" 
prevented  from  effecting  the  natural  drainage  of 
plaintiff's  land;  and  that  the  waters  are  caused 
to  percolate  through  the  land.— snflSciently  avers 
damages  to  plaintiff  after  the  request  for  the 
removal  of  the  dam. 

2.  Act  Dec.  24,  1887,  authorized  the  board  of 
trustees  of  the  Columbia  Canal,  for  the  im- 
provement of  the  canal  for  navigation,  and  to 
furnish  the  city  of  Columbia  with  water,  etc., 
to  erect  a  dam  across  a  river  at  the  head  of  the 
canal,  so  as  to  raise  the  level  of  the  river  in  the 
canal  to  a  certain  height,  and  gave  the  board 
the  "right  of  way  in  and  along  the  course  of 
the  canal"  for  the  construction  of  the  dam,  and 
provided  that^  if  it  became  necessary  to  use 
private  property,  the  board  should  have  the  pow- 
er to  acquire  such  right  of  way  in  the  manner 
now  provided  by  law.  Hdd,  that  the  board 
was  authorised  to  condemn  the  right  to  flow 
land  by  raising  the  level  of  the  water  in  the  riv- 
er. 

S.  Where  a  riparian  owner  permits  the  dam 
to  be  constructed  without  objection,  his  consent 
thereto  will  be  presumed;  and  therefore  he  will 


be  required,  under  Rev.  St.  1893.  9  1752,  to 
entitle  him  to  recover  damages,  to  orlng  bis  pe- 
tition therefor  within  12  months  wfter  the  com- 
pletion of  the  dam. 

Appeal  from  common  pleas  circuit  court 
of  Richland  county;  Buchanan,  Judge. 

Action  by  George  F.  Leltzsey  against  the 
Columbia  Water-Power  Company.  There  was 
a  Judgment  for  defendant,  and  plaintiff  ap- 
peals.  Affirmed. 

The  complaint  was  as  follows: 

"The  plaintiff  above  named,  complaining 
of  the  defendant  herein,  alleges: 

"First.  For  a  first  cause  of  action:  (1) 
That  the  defendant  was  at  the  times 
hereinafter  mentioned,  and  now  is,  a  cor- 
poration duly  created  and  organized  under 
and  by  virtue  of  the  laws  of  the  said  state. 
(2)  That  the  plaintiff  was  at  the  time  of 
the  commission  of  the  grievances  herein- 
after set  forth,  and  now  Is,  the  owner  In 
fee  and  in  possession  of  a  tract  of  land  con- 
taining four  hundred  and  twenty  acres,  more 
or  less,  lying  on  the  right  bank  of  Broad 
river.  In  the  said  county  and  state,  bounded 
on  the  north  by  lands  of  F.  W.  Wagener,  on 
the  east  by  the  said  river,  on  the  south  by 
lands  of  the  state  penitentiary,  and  on  the 
west  by  the  Newberry  road,  separating  this 
tract  from  lands  of  the  estates  of  Bll  Htiff- 
man  and  Isaiah  Haltlwanger,  and  also  by 
lands  of  the  esta^te  of  Godfrey  B.  Nuna- 
maker,  and  that  running  across  or  near  to 
the  said  land,  leading  into  the  said  river.  Is 
a  branch  and  a  ditch,  by  means  of  which, 
and  the  said  river,  the  said  land  was,  prior 
to  the  commission  of  the  said  grievances, 
and  from  time  immemorial,  accust<Mned  to 
be  drained  for  agricultural   purposeSb     (3) 

That  on  or  about  the  day  of  , 

1889,  the  board  of  trustees  of  the  Columbia 
Canal,  a  corporation  duly  created  and  or- 
ganized under  and  by  virtue  of  the  laws  of 
the  said  state,  raised  and  erected  a  dam, 
known  as  the  'Columbia  Canal  Dam,*  across 
the  current  of  the  said  river,  at  a  point  a 
short  distance  below  the  plaintiff's  said  tract 
of  land;  that  thereafter,  on  or  about  the 
11th  day  of  January,  1882,  the  said  board 
of  trustees  of  the  Columbia  Canal  trans- 
ferred and  conveyed  to  the  said  defendant 
the  said  dam,  and  all  and  singular  the  prop- 
erty thereto  appertaining,  and  that  the  said 
defendant  has  since  been  and  now  Is  the 
owner  and  in  possession  thereof*  (4)  That 
since  the  Bald  Uth  day  of  January,  1892, 
the  said  defendant  has  kept  up,  maintained, 
and  continued,  and  now  maintains,  keeps  up, 
and  continues,  the  said  dam  as  aforesaid, 
so  that  by  reason  thereof  the  waters  of  the 
said  river  are  raised  six  feet  in  the  chan- 
nel thereof,  and  greatly  increased  in  quan- 
tity therein,  and  in  the  said  branch  and  ditch, 
and  the  free,  natural,  and  accustomed  flow 
of  the  said  water,  and  of  sand  and  other 
sterile  earth,  through  the  channels  of  the 
said  river  and  of  the  said  branch  and  ditch, 
has  been  and  now  is  hindered  and  obstruct- 
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ed;  aud  the  said  rlTer  and  the  said  branch 
and  ditch  have  been  and  now  are  iMrerented 
and  hindered  from  effecting  the  proper,  nat- 
ural, and  usual  drainage  of  the  said  land; 
the  eald  waters  are  caused  to  percolate 
through,  and  water-log  and  water*soak,  for- 
ty acres  of  the  said  land  lying  on  the  said 
river;  and  in  times  of  ordinary  freshet  the 
waters  of  the  said  riyer  are  caused  to  flow 
back  upon  and  inundate  the  said  forty  acres 
of  the  said  land,  depositing  thereon  quanti- 
ties of  sand  and  other  sterile  earth,  all  of 
which,  prior  to  the  commission  of  the  said 
grievances,  and  from  time  immemorial^  the 
said  waters  were  not  accustomed  to  do. 
And  the  plaintiff  further  avers  that  prior  to 
the  grievances  hereinbefore  complained  of 
the  said  forty  acres  of  the  said  land  were 
of  unusual  and  great  fertility,  aiid  were  not 
subject  to  overflow  by  the  waters  of  the 
.  said  river  so  as  to  destroy  or  materially  in- 
jure the  crops  growing  thereon,  and  that 
since  the  commission  of  the  said  grievances^ 
and  by  reason  thereof,  the  said  lands  have 
become  liable  to  frequent  and  prolonged 
freshets,  overflowing  and  inundating  the 
said  lands  to  such  an  extent  as  to  destroy 
the  crops  growing  thereon,  and  wholly  to 
deter  and  prevent  the  use  of  the  said  lands 
for  agricultural  purposes,  or  for  any  val- 
uable purpose  whatever.  And  the  plaintiff 
further  avers  that  by  reason  of  the  said 
grievances  so  as  aforesaid  caused  by  the 
keeping  up,  maintaining,  and  continuing  of 
the  said  dam  by  the  said  defendant  as  afore- 
said, the  said  forty  acres  of  land,  which 
prior  thereto  were  reasonably  worth  seven- 
ty-flve  dollars  per  acre,  have  become  water- 
logged, unproductive,  uncultivable,  and  whol- 
ly valueless  to  the  plaintiff,  to  the  great 
nuisance  and  injury  of  the  plaintiff,  and  to 
his  damage  four  thousand  dollars.  (5)  That 
on  the  2d  day  of  August,  1884,  the  plainUff 
gave  the  defendant  notice  of  the  said  nui- 
sance, and  then  requested  the  defendant  to 
remove  the  same,  but  that  the  said  defend- 
ant has  failed  and  refused  so  to  do.  <6)  That 
the  said  keeping  up,  maintaining,  and  con- 
tinuing of  the  said  dam  has  heretofore  been 
and  now  is  without  the  consent  of  the  plain- 
tiff; that  the  said  plaintiff  has  received  no 
compensation  for  the  injury  sustained  by 
him  as  hereinbefore  set  forth;  and  by  rea- 
son of  the  premises,  the  plaintiff  is  entitled 
to  have,  of  and  from  the  said  defendant, 
compensation  in  the  said  amount  of  four 
thousand  dollars. 

''Second.  And  for  a  second  cause  of  ac- 
tion: (1)  That  the  defendant  was  at  the 
times  hereinafter  mentioned,  and  now  is,  a 
corporation  duly  created  and  organized  un- 
der and  by  virtue  of  the  laws  of  the  said 
state.  (2)  That  the  plaintiff  was  at  the  time 
of  the  commission  of  the  grievances  herein- 
after set  forth,  and  now  is,  the  owner  in 
fee  and  in  possession  of  a  tract  of  land 
known  as  ^Mickler's  Island,'  lying  in,  and 
surrounded  by  the  waters  of,  Broad  river, 


in  the  said  county  and  state,  and  being  sit-, 
uated  opposite  to,  and  off  fro^i,  a  tract  of 
land  adjoining  the  tract  described  In  the  sec- 
ond paragraph  of  the  first  cause  of  action 
hereof,  known  as  'Swygert's  Mill  Tract,'  and 
that  prior  to  the  commission  of  the  said 
grievances,  and  from  time  immemorial,  the 
said  river  was  accustomed  to  flow  past  and 
by  the  said  island  without  material  injury 

thereto.    (3)  That  on  or  about  the day 

of ,  1889,  the  board  of  trustees  of  the 

Columbia  Canal,  a  corporation  duly  created 
and  organized  under  and  by  virtue  of  the 
laws  of  the  said  state,  raised  and  erected  a 
dam,  known  as  the  'Columbia  Canal  D^m,* 
across  the  current  of  the  said  river,  at  a 
point  below, the  plaintiff's  said  tract,  of  land; 
that  thereafter,  on  or  about  the  11th  day  ot 
January,  1892y  the  said  board  of  trustees  of 
the  Columbia  Canal  transferred  and  convey- 
ed to  the  defendant  herein  the  said  dam,  and 
all  and  singular  the  property  thereto  apper- 
taining; and  that  the  said  defendant  has 
since  been  and  is  now  the  owner  and  in 
possession  thereof.  (4)  That  since  the  said 
11th  day  of  January,  1S92,  the  said  defend- 
ant has  kept  up,  maintained,  and  continued, 
and  now  keeps  np,  maintains,  and  contin- 
ues, the  said  dam  as  aforesaid,  so  that  by 
reason  thereof  the  waters  of  the  said  river 
are  raised  six  feet  in  the  channel  thereof, 
and  greatly  increased  In  quantity  therein,, 
and  the  free,  natural,  and  accustomed  flow 
of  the  water,  and  of  sand  and  other  sterile 
earth,  through  the  channel  of  the  said  river, 
and  past  the  plaintiff's  said  land,  has  been 
and  now  is  hindered  and  obstructed,  and 
the  said  river  has  been  and  now  is  prevent-. 
ed  from  effecting  the  proper,  natural,  and 
usual  drainage  of  the  said  land;  the  said 
waters  are  caused  to  percolate  through^  and 
water-log  and  water-soak,  the  whole  of  the 
said  tract  of  land,  and  in  times  of  ordinary 
freshet  the  waters  of  the  said  river  are 
caused  to  flow  back  upon  and  inundate  the 
said  land,  depositing  thereon  quantities  of 
sand  and  other  sterile  earih,  all  of  which, 
prior  to  the  commission  of  the  said  grievan- 
ces, and  from  time  immemorial,  the  said 
waters  were  not  accustomed  to  do.  And  the 
plaintiff  further  avers  that,  prior  to.  the 
grievances  hereinbefore  complained  of,  the 
said  tract  of  land  was  of  unusual  and  great 
fertility,  and  was  not  subject  to  overflow  by 
the  waters  of  the  said  river  so.  as  to  destroy 
or  materially  injure  the  crops  growing  there- 
on, and  that  since,  the  commission  of  the 
said  grievances,  and  by  reason  thereof,  the 
said  lands  have  become  liable  to  frequent 
and  prolonged  freshets,  overflowing  and  in- 
undating the  said  lands  to  such  an  extent 
as  to  destroy  the  crops  growing  thereon,  and 
wholly  to  deter  and  prevent  the  use  of  the 
said  lands  for  agricultural  purposes,  and  for 
any  valuable  purpose  whatever.  And  the 
plaintiff  further  avers  that  by  reason  of  the 
said  grievances  so  as  aforesaid  caused  by 
the  keeping  up,  maintaining,  and  continu- 
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ing  of  the  said  dam  by  the  said  defendant  as 
aforesaid,  the  said  tract  of  land,  which  prior 
thereto  was  reasonably  worth  one  hundred 
dollars  per  acre,  has  become  water-logged, 
unproductive,  uncultiyable,  and  wholly  yal- 
ueless  to  the  plaintiff,  to  the  great  nuisance 
and  injury  of  the  plaintiff,  and  to  his  dam- 
age two  thousand  dollars.  (5)  That  on  the 
2d  day  of  August,  1894,  the  plaintiff  gave 
the  defendant  notice  of  the  said  nuisance, 
and  then  requested  the  defendant  to  remove 
the  same,  but  that  the  said  defendant  has 
failed  and  refused  so  to  do.  (6)  That  the 
^ald  keeping  up,  maintaining,  and  continu- 
ing of  the  said  dam  by  the  said  defendant 
has  heretofore  been  and  now  is  without  tho 
consent  of  the  plaintiff;  that  the  said  plain- 
tiff has  received  no  compensation  for  the  in- 
Jury  sustained  by  him  as  hereinbefore  set 
forth,  and  by  reason  of  the  premises  the 
plaintiff  is  entitled  to  have,  of  and  from  the 
said  defendant  compensation  in  the  said 
amount  of  two  thousand  dollars.  Wherefore 
the  plaintiff  demands  Judgment  against  the 
defendisint  in  the  sum  of  six  thousand  dol- 
lars, and  for  the  costs  of  this  action. 

"Melton  A  Melton,  Plaintiff's  Attorneys. 

"Dated  at  Ck>lumbla,  S.  0.,  15th  August, 
1894." 

The  demurrer  was  as  follows: 

"The  defendant,  the  Columbia  Water-Power 
Company,  moves  the  court  to  dismiss  the  com- 
plaint In  this  action  on  the  ground  that  it  ap- 
pears from  the  face  of  the  complaint  that 
neither  in  what  is  therein  stated  to  be  a  first 
cause  of  action,  nor  In  that  which  is  stated  to 
be  a  second  cause  of  action,  does  it  state 
facts  sufficient  to  constitute  a  cause  of  action 
against  this  defendant.  Both  of  said  causes 
of  action  objected  to  are  insufficient,  In  this: 
That  after  it  is  alleged  in  the  third  paragraph 
of  each  of  said  causes  of  action  that  on  the 
day  of ,  1889,  the  board  of  trus- 
tees of  the  Columbia  Canal,  a  corporation  duly 
created  and  organized  under  and  by  virtue  of 
the  laws  of  said  state,  raised  and  erected  a 
dam,  known  as  the  "Columoia  uanal  Dam" 
across  the  current  of  the  said  river,  at  a  point 
a  short  distance  below  the  plalntifTs  said 
tract  of  land,  and  that  thereafter,  on  or  about 
the  11th  day  of  January,  1892,  the  said  board 
of  trustees  of  the  Columbia  Canal  transferred 
and  conveyed  to  the  said  defendant  the  said 
dam,  and  all  and  singular  the  property  thereto 
appertaining,  and  that  the  said  defendant  has 
since  been  and  now  is  the  owner  and  is  in  pos- 
session thereof,'  it  does  not  allege  any  negli- 
gence or  want  of  care  on  the  part  of  the  board 
of  trustees,  or  their  grantee,  either  in  the  con- 
struction of  the  dam,  or  in  Its  maintenance  or 
repair,  or  that  the  defendant  has  done  any- 
thing contrary  to  any  contract  or  obligation 
arising  out  of  any  agreement  with  the  plain- 
tiff with  reference  to  the  construction,  main- 
tenance, or  repair  of  the  said  dam,  and  its 
efDoct  upon  the  land  claimed  to  be  injured  in 
the  said  cause  of  action.  The  action  brought 
by  the  plaintiff* by  said  complaint  Is  a  com- 


mon-law action  for  injury  to  his  freehold,  or 
at  least  for  compensation  for  the  taking  for 
the  use  of  a  public  purpose  of  a  private  prop* 
erty.  The  court  will  take  cognizance  of  the 
fact  that,  under  the  constitution  and  laws  of 
the  state.  Broad  river  is  a  navigable  stream, 
and  declared  to  be  a  public  highway.  The 
court  is  bound  to  take  further  Judicial  notice 
of  the  act  of  the  general  assembly  referred  to 
in  said  third  paragraph,  creating  the  board 
of  trustees  of  the  Columbia  Canal,  and  all  of 
its  provisioniS,~the  same  being  a  public  act, 
passed  for  a  public  purpose,— and  of  the  act 
of  1890  amendatory  thereof.  Taking  such  Ju* 
diclal  notice,  it  appears:  That  under  its  pro- 
visions the  said  board  of  trustees  had  full  au- 
thority, and  were  commanded  and  directed,  to 
erect  said  dam,  and  to  flow  back  the  waten 
of  the  said  navigable  stream,  and  to  use  pri- 
vate property  in  the  construction  and  main- 
tenance of  the  said  canal  and. dam,  and  that . 
for  the  taking  and  use  of  such  private  pn^ 
erty  said  act  makes  provision  for  the  con- 
demnation of  such  lands,  and  a  remedy  to  the 
owner  to  secure  compensation  for  the  taking 
and  use  of  such  private  property.  'Riat  the 
court  therefore  must  hold  that  said  remedy  la 
exclusive,  unless  the  board  of  trustees  exceed- 
ed their  authority,  or  did  not  conform  to  euch 
provisions.  There  is  no '  allegation  In  the 
complaint  that  they  exceeded  their  authority, 
or  did  not  conform  to  such  provisions;  but  It 
is  alleged  In  paragraph  6  of  each  of  said 
causes  of  action  *that  the  said  keeping  xsjs 
maintaining,  and  continuing  of  the  said  dam 
has  heretofore  been  and  now  Is  without  the 
consent  of  the  plaintiff;  that  the  said  plabitiff 
has  received  no  compensation  for  the  injury 
received  by  him  as  heretofore-  set  forth;  and 
by  reason  of  the  premises  the  plaintiff  Is  enti- 
tled to  have,  of  and  from  the  said  defendant, 
compensation,'  etc.  That  said  allegation  la 
insufficient  because  it  does  not  aver  that  the 
dam  was  erected  without  the  consent  of  the 
plaintiff,  nor  that  entry  and  use  was  made  of 
the  private  property  without  the  permission  of 
the  plaintiff.  Further,  it  f^lls  to  allege  that 
the  taking  complained  of  was  after  notifica- 
tion in  writing  by*  plaintiff  to  defendant  of 
plaintiff's  refusal  of  consent  thereto,  or  that 
said  taking  and  use  complained  of  was  and 
is  without  the  V  permission  or  tiie  plaintiff. 
The  complaint  therefore  does  not  show  that 
the  plaintlfB  did  not  have  his  remedy  under 
section  1762  of  the  Revised  Statutes  of  1893. 
The  statute  Incorporating  the  board  of  true- 
tees,  autliorizing  the  erection  of  the  dam,  hav- 
ing then  provided  a  remedy  for  the  taking  and 
use  of  plaintiff's  property,  he  is  confined  to 
such  remedy;  and,  the  complaint  not  showing 
upon  its  face  that  the  case  there  alleged  la 
one  not  provided  for  by  said  statute,  it  fialls 
to  state  a  cause  of  action.  It  Is  further  sub- 
mitted by  the  defendant  that  the  complaint, 
upon  its  face,  shows  no  actionable  Injury  to 
the  plaintiff  between  the  time  of  the  com- 
mencement of  the  action  and  of  the  refusal 
of  the  defendant  to  remove  the  dam.    The  r^ 
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fosal  of  the  defendant  to  remore  the  dam 
was  dated  the  litb  August,  1894.  The  action 
was  commenced  the  17th  of  August,  1894. 
During  this  Interral  It  is  not  alleged  that  any 
damage  occurred  to  the  plaintUI  by  reason 
of  the  flowing  of  his  land  by  prolonged  fresh- 
ets in  the  river,  or  any  injury  thereto,  as  in 
law  the  defendant,  assuming  that,  if  liable  at 
all,  it  could  only  be  liable  for  such  injury  as 
arose  from  the  Ume  of  its  refusal  to  remove, 
and,  the  complaint  showing  on  its  face  no 
actiohable  injury  from  said  time  of  refusal  to 
remove  to  the  commencement  of  the  action, 
it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

"Abney  &  Thomas,  Attorneys  for  Defendant 

*1  hereby  certify  that  the  foregoing  demur- 
rer is  meritfoions,  and  is  not  intetided  merely 
for  delay.  B.  U  Abney." 

The  order  sustaining  the  demurrer  was  as 
follows: 

**Tbe  defendant  inteipoees  an  oral  demurrer 
to  the  complaint  m>on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  moves  to  dismiss  the  said  com- 
plaint upon  the  ground  that  the'  same  does 
not  state  a  cause  of  action,  as  set  forth  in  the 
written  grounds  ffied  in  the  cause  pursuant 
to  rule  18  of  the  circuit  coun.  Now,  upon 
hearing  argument  of  counsel  for  plaintiff  and 
defendant,  it  is  ordered  and  aujudged  that  the 
said  oral  demurrer  be  sustained,  and  the  said 
complaint  is  hereby  dismissed.  The  court  re* 
serves  the  right  hereafter  to  file  its  grounds 
and  reasons  for  sustaining  the  demurrer  and 
dismissing  the  complaint,  if  it  may  see  fit 
"O.  W.  Buchanan,  Presiding  Judge. 

•^December  11,  1896." 

Melton  A  Melton,  J.  S.  Muller,  and  Obear  & 
Douglass,  for  appellant.  Abney  &  Thomas,  for 
respondent 

JONES,  J.  This  is  an  appeal  from  an  order 
sustaining  a  demurrer  to  the  complaint  herein 
on  the  grounds  that  it  did  not  trtate  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  ac- 
tion was  begun  August  17,  1894,  to  recover 
damages  or  compensatioii  for  injuries  to  the 
lands  ot  plaintiff,  situated  in  Lexington  county, 
caused  fay  a  dam  erected  in  1889  across  Broad 
river  l^  the  board  of  trustees  of  the  Columbia 
Cajial  under  authority  of  an  act  approved  De- 
oember  24,  1887.  The  oompUUnt  (which  wiU 
be  set  out  in  full,  at  least  as  one  of  the  causes 
of  action.  In  the  report  of  this  case)  sets  up 
two  causes  of  action,— one  referrinr  to  hkjuries 
to  an  island  in  Broad  river  feinown  as  ''Midc- 
ler*s  Island";  the  other  to  injuries  to  a 
tract  of  420  acres  lying  on  the  western  bank 
id  the  river,  on  which  was  a  branch  and  a 
ditch  toadhig  to  the  river,  by  which,  together 
with  the  river,  this  tract  had  be^i  accustomed 
to  be  drained  for  agricultural  purposes.  At  the 
iMBiing  the  court  properly  took  judicial  notice 
of  tiie  act  i4)proved  December  24,  1387,  enti- 
tled "An  act  to  incorporate  the  board  of  trus* 
tees  of  the  Gelumbia  Canal,  to  transfer,  to  the 


said  board  the  Columbia  Canal  and  the  lands 
now  held  therewith  and  its  appurtenances,  and 
to  develop  the  same,"  and  of  the  amendatory 
act  approved  December  24,  1890.  The  court, 
also  took  judicial  notice  of  the  fact  that  Broad 
river  is  dedared  to  be  a  navigable  stream  and 
a  public  highway.  To -this  the  plaintiff  did 
not  object  and,  as  appellant  does  not  object 
here.  These  acts  and  this  fact  then  must  be 
read  into  the  complaint  as  a  part  thereof.  It 
appears  that  under  authority  of  the  said  act 
of  1887  the  board  of  trustees  of  the  Columbia 
Canal  completed  said  dam  in  1889,  and  by 
authority  of  the  amendatory  act  of  1890  the 
trustees  on  the  Uth  of  January,  1892,  conveyed 
the  canal  and  dam,  and  the  property  appurte^ 
nant  to  the  defendant  company,  and  the  de- 
fendant has  ever  since  maintained  and  contin- 
ued said  danu  The  complaint  further  alleges, 
substantially,  that  by  reason  of  the  maintenance 
of  the  dam  the  water  of  Broad  river  at  plain* 
tiff^s  land  is  raised  six  JCeet  in  the  channel, 
thereby  obstructing  the  free  and  accustomed  flow 
of  water,  and  of  sand  and  other  sterile  earth, 
through  the  channel  of  the  river  and  of  the 
branch  and  ditch,  and  preventing  the  proper 
and  usual  drainage  of  these  lands,  thereby 
causing  the  waters  to  percolate  through,  and 
water-log  and  soak,  these  lands;  that  in  times 
of  ordinary  freshet  the  waters  of  the  river  are 
caused  to  frequently  overflow  and  imlndate 
Uirge  portions  of  said  land  to  such  extent  as  to 
destroy  the  crops  growing  thereon,  and  wholly 
prevent  the  use.  of  said  lands  for  agricultmal 
purposes;  that  the  keeping  up,  maintaining,  and 
continuing  of  the  said  dam  by  the  defendant 
have  been  and  now  are  without  the  consent  of 
the  plaintiff;  and  that  the  plaintiff  has  received 
no  compensation  for  said  injuries.  The  com- 
plaint also  shows  that  on  the  2d  day  of  August 
1894^  the  plaintiff  gav^  defendant  notice  of 
said  nuisance,  and  requested  defendant  to  re- 
move the  same,  but  that  defendant  has  failed 
and  refused  so  to  do.  The  date  of  defendant's 
refusal  does  not  ai^ear.  In  the  order  sustain- 
ing the  demurrer  the  presiding  judge,  Hon.  O. 
N.  Buchanan,  reserved  the  right  to  file  his 
grounds  and  reasons  for  sustaining  the  demur- 
rer and  dismissing  ^le  complaint  if  he  saw  At 
These*  grounds  and  reasons  have  not  been  filed, 
but  it  appears  in  the  case  that  ""the  demurrer 
was  sustained  for  the  several  grounds  set  forth 
therein."  The  demurrer  spedfylx^  the  order 
sustaining  the  same  will  appear  in  the  report  of 
the  case.  The  demurrer,  and  the  exertions  to 
the  order  sustaining  the  same,  raise  practically 
the  following  questions:  (1)  Whether  the  stat- 
ute of  1887  gave  authority  for  the  acts  result- 
ing in  the  Injuries  complained  of,  and  afforded 
therefor  a  remedy  which  is  exclusive.  (2) 
Whether,  asmimlng  the  affirmative  of  the  first 
proposition,  the  compUdnt  contains  any  state- 
ment of  facts  showing  a  case  outside  of  the 
application  of  such  a  provision  of  hiw,  such  as 
acts  of  negligence  in  the  construction  or  main- 
tenance of  the  dam,  or  acts  in  excess  of  the 
authority  conferred.  (3>  Distinct  from  the  fore^ 
going,  and  assuming  the  right  to  bring  an  ac* 
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tlon  at  common  lai^,  whether  the  complahit  is 
totally  defective  in  not  stating  that  plaintiff 
had  been  ti^nred  hy  defendant  after  notice  of 
the  alleged  nuisance,  and  demand  for  its  re- 
moval We  will  consider  the  last  proposition 
first. 

1.  It  appears  that  the  dam  was  constmcted, 
and  the  water  raised  in  the  channel  of  the 
river,  by  the  grantors  of  the  defendant  The 
defendant  was  not  the  original  creator  of  the 
alleged  nuisance. '  •'Where  a  defendant  was 
hot  the  original  creator  of  a  disturbance  of  an 
easement,  an  action  will  not  lie  against  him 
until  he  has  been  requested  to  remove  the 
cause  of  the  disturbance  which  is  on  his  land." 
EUiott  V.  Rhett,  6  Rich.  (S.  O.)  420.  In  Ang. 
Water  Courses,  403,  the  same  doctHne  is  an- 
nounced as  follows:  ''It  has  been  held  ever' 
fsdnce  Penruddock's  Case,  5  Ck)ke,  101,  that 
where  a  party  was  not  the  original  creator  of 
a  nuisance  he  must  have  notice  of  it,  and  a  re- 
quest must  be  made  to  remove  it  before  any 
action  can  be  brought  Where  a  dam  was 
erected,  and  land  In  consequence  flowed  by 
the  grantor  of  an  individual,  the  grantee  will 
not  be  liable  for  the  damagv^s  in  continuing 
the  dam  and  flowing  the  land  as  before,  ex- 
cept on  proof  of  notice  of  damage,  and  of  a 
special  request  to  remove  the  nuisance." 
This  rule  is  based  on  the  reason  that  it 
would  be  unjust  to  subject  a  person,  not  the 
creator  of  the  nuisance,  to  a  suit  for  the  nui- 
sance of  which  he  was  ignorant,  and  which  he 
did  not  intend  to  continue.  In  this  case  no- 
tice of  the  nuisance,  and  request  for  its  re- 
moval, were  received  by  the  defendant  15 
days  before  the  commencement  of  this  ac- 
'tlon.  The  alleged  grievances  were  caused  l^ 
the  "keeping  up,  maintaining,  and  continuing 
the  dam."  The  natural  and  accustomed  flow 
of  the  water,  etc.,  through  the  channel  of  the 
ri^  er,  of  the  branch,  and  of  the  ditch  "has 
been  and  now  is  hindered  and  obstructed." 
The  river,  branch,  and  ditch  "have  been  and 
now  are  prevented  and  hindered  from  effect- 
ing the  proper,  natural,  arid  usual  drainage  of 
said  land";  "the  said  waters  are  caused  to 
percolate,"  etc.  It  is  clear  that  the  complaint 
alleges  injury  after  as  well  as  before  the  no- 
tice to  remove  the  nuisance,  and  up  to  the 
commencement  of  the  action.  It  may  be  that 
the  injury  sustained  by  plaintiff  for  which  ac- 
tion would  Ue  is  small,  but  that  was  for  the 
Jury.  We  do  not  think  the  demurrer  could  be 
sustained  on  this  ground. 

2.  Taking  the  first  proposition  stated  above: 
This  is  the  crucial  question  in  the  case.  Does 
the  act  of  1887  provide  a  remedy  for  the  in- 
juries complained  of  by  plaintiff?  Section  2 
of  this  act  provides  "that  the  said  board  of 
trustees  are  hereby  authorized  and  directed 
for  the  development  of  said  canal  to  take  Into 
their  possession  the  said  property  with  all  Its 
appurtenances;  and  for  the  purpose  of  naviga- 
tion, for  providing  an  adequate  water  power 
for  the  use  of  the  penitentiary  and  for  other 
purposes  hereinafter  named,  they  are  here- 
by authorized,  empowered  and  directed  to  im- 


prove and  develop  the  same."  Section  3  pro- 
vides "that  in  order  to  improve  and  develop 
the  power  of  said  canal  for  navigation  to  fur- 
nish the  city  of  Columbia  with  an  adequate 
supply  of  water  and  other  hydraulic  purposes, 
they  are  authorized  to  construct  a  dam  across 
Broad  river  at,  above  or  below  the  head  of 
the  present  canal,  as  by  survey  already  made, 
may  be  deemed  advisable  for  the  development 
of  the  said  water  power,  and  in  locating  and 
constructing  the  said  dam,  they  shall  have  the 
right  to  raise  the  water  in  the  Broad  riv«r  to 
such  a  height  as  will  give  a  head  and  fall  of 
thirty-seven  feet  at  the  south  side  of  Gervais 
street  at  mean  low  water,'*^  etc.  Section  4 
provides:  **That  the  said  board  of  trustees 
shall  have  the  right  of  way,  and  the  same  is 
hereby  granted  in  and  along  said  course  of 
the  canal,  for  the  construction  and  operation 
of  the  same:  If  in  enlarging  and  developing 
the  said  canal,  or  in  constructing  the  said 
dam,  it  become  necessary  to  use  the  private 
property  of  any  person  or  corporation  for  the 
purpose,  the  said  board  of  trustees,  for  the 
sake  of  the  public  improvement  contemplat- 
ed in  the  construction  of  the  said  caral,  and 
the  better  navigation  of  the  Broad  river  and 
Congaree  river,  and  the  transix>rtation  of  sup- 
plies to  market,  shall  have  the  right  to  ac- 
quire such  right  of  way  in  the  manner  now 
provided  by  law."  Appellants  contend  tor  a 
strict  construction  of  this  act,  and  that  while 
the  power  of  eminent  domain  nas  been  con- 
ferred, the  manner  prescribed  for  the  exer 
else  of  it  has  been  carefully  and  expressly 
limited  to  the  securing  the  right  o^  way  prop- 
erty so  called,  along  the  line  of  the  canal, 
and  for  the  purpose  of  the  construction  of  the 
dam.  It  is  undoubtedly  true,  as  a  general 
rule,  that  statutes  granting  power  to  con- 
demn private  property  for  public  use  should 
be  strictly  construed.  This  principle  was  very 
strongly  asesrted  in  Railroad  Co.  v.  Nunna- 
maker,  4  Rich.  (8.  O.)  Ill,  but  this  case  as- 
serts also  another  well-settled  rule  of  con- 
struction, in  this  lan[guage  (page  115):  "But 
in  the  construction  of  a  charter,  when  the 
strict  eignification  of  a  word  Is  opposed  to 
the  apparent  intention.  It  is  proper  to  main- 
tain the  design  and  purpose  of  the  charter, 
even  by  neglect  of  the  meaning  of  the  word." 
Mr.  Endlich,  in  his  work  on  Interpretation 
of  Statutes  (section  343),  shows  that,  while 
the  rule  of  strict  construction  applies  to  sacfa 
statutes,  the  application  of  such  rule  must 
stop  short  of  defeating  the  object  of  the  en- 
actment. Mr.  Black,  in  his  work  on  the  same 
subject  (page  303),  says  that  such  statutes  "are 
to  receive  a  reasonably  strict  and  guarded  in- 
terpretation, and  the  power  granted  will  efZ- 
tend  no  further  than  expressly  stated,  or  than 
is  necessary  to  accomplish  the  general  scog^ 
and  purposes  of  the  grant"  So  in  Ross  ▼. 
Railway  Ck).,  33  S.  C.  482,  12  8.  E.  101,  Chief 
Justice  Mclver,  speaking  for  the  court,  said: 
"When  the  legislature  granted  a  oharter  to 
the  defendant  company  authorlzi^tg  it  t6  don- 
struct  a  railway  between  the  points  desigaat 
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ed,  It  mtiat  be  regarded  ii«  hariag  conferred 
upon  said  company  the  rigbt  to  take  and  con* 
demn  snch  land  and  rights  of  way  as  might' 
be  necessary  to  effect  the  purpose.**  This  Is 
tiie  mle  of  constmction  as  applied  to  such  «i* 
terprisee  as  railroads  bollt  for  private  gain, 
bat  serving  a  nsefol  public  purpose.  The 
constmction  of  the  Columbia  Canal  was  a 
great  public  work,  begun  by  the  state  Itself, 
for  Important  public  purposes;  among  others, 
'Yor  providing  an  adeguats  water  power  for 
the  use  of  the  penltentlaiT'';  *'to  Improve  and 
develop  the  power  of  said  canal  for  naviga- 
tion*'; '^mlshlng  the  city  of  Columbia  with 
an  adequate  supply  of  water.**  The  state 
created  the  board  of  trustees,  giving  It  large 
discretionary  powers,  and  directed  It  to  1m< 
prove  and  develop  the  said  carnal  for  the  pur- 
poses named,  'rrfae  principle  of  strict  con- 
struction is  less  applicable  where  the  powers 
are  conferred  on  public  bodies  for  essentially 
public  purposes.'*  End.  Interp.  St  %  355. 
'*The  right  to  condemn  wlU  be  more  reiullly 
Inferred  in  favor  of  public  corporations  ex- 
ercising powers  solely  for  the  public  beneflf 
than  in  favor  of  private  individuals,  or  cor- 
porations organized  for  pecuniary  proiit.'* 
Lewis,  Em.  DootL  9  241.  Article  1,  S  23,  of  the 
constitution  f^t  1868^  under  which  the  case 
arises,  provides:  "Private  property  ^hall  not 
be  taken  or  applied  for  public  use,  or  for  the 
use  of  corporations,  or  for  private  use,  with- 
out the  consent  of  the  owner  or  a  Just  compen- 
sation being  made  therefor:  provided,  how- 
ever, that  laws  may  be  made  securfncr  to  per- 
son or  corporators  the  right  of  way  over  the 
lands  of  either  persons  or  corporations,  and, 
for  works  of  Internal  improvement,  the  right 
to  establish  depots,  stations,  turnouts,**  etc; 
^ut  a  just  compensation  shall.  In  all  cases, 
be  first  made  to  the  owner.*'  This  provision 
of  the  constitution  "was  Inserted  for  the  dou- 
ble purpose  of  maintaining  the  sanctity  of 
private  property,  and  at  the  same  time  pro* 
motlng  internal  Improvement,  especially  In 
respect  to  rights  of  way  over  land,  and  in  es- 
tablishing stations,  etc.*  to  facilitate  transpor- 
"tatlon."  Ex  parte  Bacot,  86  S.  C.  133,  15  S. 
B.  204. 

The  statute  In  (fuestlon  must  be  Interpreted 
In  the  light  of  the  foregoing  principles.  It  Is 
expressly  provided  In  the  third  section  of 
said  act  that  In  locating  and  constructing  the 
said  dam  the  bolurd  of  trustees  shall  have  the 
right  to  raise  the  water  In  Broad  river  to  a 
spedfled  height  at  a  given  point.  This  was 
deemed  essential  to  the  development  of  the 
canal,  which  the  trustees  were  directed  to  do. 
The  right  to  locate  and  construct  the  dam 
necessarily,  and  by  the  terms  of  the  act,  in- 
cludes the  right  to  raise  the  water  In  the 
channel  of  Broad  river.  Assuming  that 
plaintiff,  as  a  proprietor  on  Broad  river,  a 
fresh-water,  navlgzible  stream,  owned  to  the 
middle  of  the  stream,  as  contended  for  by  ap* 
peUant,  this  act,  by  necessary  inference,  If 
not  In  express  words,  when  It  authorized  the 
raising  of  the  water  In  Broad  river  to  a  given 


height  authorized  the  entry  and  Invasion  of 
the  plaintlfTs  land  to  the  extent  necessary  to 
maintain  such  height  of  water.  Now,  in  the 
fourth  sectlcm.  of  the  act  the  board  of  trustees 
is  granted  necessary  right  of  way  ih  and 
along  the  course  of  the  canal  for  the  con- 
struction and  development  of  the  same.  Un* 
der  the  well-settled  rule  of  statutory  con* 
structlon,  that  when  the  subject-matter  of  av 
act  Is  deariy  ascertained.  In  order  to  effect 
the  leglsUitlve  Intent,  and  carry  out  the  gen- 
eral scope  and  purpose  of  the  act,  general 
words  will  be  restrained,  and  words  of  nar* 
row  signification  will  be  enlarged,  a  court 
would  be  Justified  In  enlarging  the  words 
above  quoted  to  Include,  not  only  lands  strict- 
ly in  and  along  the  course  of  the  canal,  but 
all  lands  necessary  to  be  used  in  maintaining 
the  dam  and  the  s];>ecifled  height  of  water 
which  are  essential  for  the  development  and 
operation  of  the  canaL  But  section  4  goes 
further,  and  provides,  "If  In  enlarging  iuid 
developing  the  said  canal,  or  in  constructing 
the  said  dam.  It  becomes  necessary  to  use 
private  property,**  etc.,  '*the  said  board  of 
trustees,"  etc.,  "shall  have  the  right  to  acquire 
such  right  of  way  In  the  manner  now  pro- 
vided by  law.'*  It  will  be  observed  that  In 
section  3  the  right  to  raise  the  water  in  the 
river  was  complied  with,  and  made  a  part  of 
the  construction  of  the  dam;  and  now,  in  sec- 
tion 4,  the  right  to  use  private  property  nec- 
essary In  the  construction  of  the  dam  Is  ex- 
pressly given.  Construing  the  terms  used  In 
the  light  of  the  manifest  purpose  of  the  act, 
we  cannot  give  them  the  narrow  and  restrict- 
ed interpretation  contended  for  by  appellant, 
limiting  the  right  of  way  to  the  actual  line  of 
the  canal,  and  to  the  land  actually  occupied 
by  the  structure  called  the  "dam,"  but  must 
give  them  the  enlarged  meaning  indicated 
above.  The  real  dam  Is  the  damming  of  the 
water  to  the  specified  height,  and  must  In- 
clude all  lands  or  easements  necessary  to 
maintain  it  The  legislature,  having  direct- 
ed the  development  of  a  great  public  work 
for  essentially  i^ubllc  purposes,  certainly 
meant  to  grant  all  rights  without  which  the 
power  granted  would  be  worthless. 

It  Is  contended  further  that,  granting  that 
the  statute  ,of  1887  vests  the  board  of  trus- 
tee«  with  all  the  powers  conferred  by  the 
condemnation  statutes  of  this  state  (sections 
1550-1561,  Gen.  St  1882;  sections  1743-1756, 
Bev.  St  1893),  still  the  defendant  could  reap 
no  benefit  thereby  without  showing  that  the 
provisions  of  the  statute  have  been  called 
into  actual  operation  in  the  manner  provided. 
Section  1743  provides,  "Whenever  any  person 
or  corporation  shall  be  authorized  by  charter 
to  construct  ♦  ♦  ♦  a  canal  ♦  ♦  ♦  In 
this  state  such  person  or  corporation,  before 
entering  upon  any  landa  for  the  purpose  of 
construction,  shall  give  to  the  owner  thereof 
*  *  *  notice  In  writing  that  the  right  of 
way  over  said  lands  is  required,**  etc.  It 
does  not  appear  on  the  face  of  the  complaint 
that  any  such  notice  was  given.    But  in  Yer- 
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dier  T.  RaUroad  Co.,  15  S.  0.  476^  it  Is  held 
that  an  owner  may  glye  permission  to  enter 
for.  purpose  of  constnictlon  of  a  highway 
without  first  receiring  the  notice,  and  that 
such  may  be  inferred  from  facts  and  circum- 
stances. Bee,  also,  to  the  same  effect,  Tntt 
y.  Railway  Co.,  28  S.  C.  400,  5  S.  E.  831,  which 
was  an  appeal  from  an  order  sustaining  a  de- 
murrer. The  complaint  does  not  show  that 
the  plaintiff  objected  at  all  to  the  raising  of 
the  water  in  the  river  six  feet  on  plaintiff's 
banks.  This  was  done  in  1889  by  defend- 
ant's grantor,  without  objection,  so  far  as 
appears.  The  allegation  of  the  sixth  para- 
graph of  the  complaint,  *that  the  said  peep- 
ing iq>,.  maintaining,  and  continuing  of  the 
said  dam  by  the  defendant  has  heretofore 
been  and  now  is  without  the  consent  of  the 
plaintiff,"  etc.,  relates  ta  time  beginning 
Januaiy  11,  1802,  when  the  dam,  etc.,  was 
conveyed  to  defendant  The  first  and  only 
evidence  of  objection  was  given  on  the  2d 
day  of  August,  1894,  when  the  notice  to  re- 
move the  nuisance  was  served.  The  act  au- 
thorizing the  construction  of  the  dam  and 
raising  the  water  in  the  river's  channel  was 
a  public  act,  of  which  idaintiff  is  presumed 
to  have  known.  The  extensive  and  perma- 
nent character  of  so  large  a  public  work,  so 
near  plalntifiTs  land,  with  the  manifest  and 
avowed  purpose  of  raising  the  water  on 
plaintiff's  land,  with  the  inevitable  result  of 
interfering  with  the  drainage  of  lands  accus- 
tomed to  be  drained  into  the  river  in  the  ter- 
ritory necessary  to  maintain  the  specified 
head  of  water  in  the  river,  the  Immediate  ele- 
vation of  the  water  in  the  branch  and  ditch 
spoken  of,  and  the  overflow  of  plaintiff's  land 
In  times  of  ordinary  freshet,,  must  surely 
have  attracted  plaintiff's  attention.  The  en- 
try upon  and  appropriation  of  plaintiff's  land 
for  the  construction  of  the  dam  was  open  and 
patent  The  projection  and  maintenance  of 
the  water  of  the  river  six  feet  against  his 
banks,  aboVe  the  former  level,  with  its  inev- 
itable results,  were  all  the  entry  and  use  of 
plaintiff's  land  necessary  to  be  made,  and 
were  as  effective  for  the  construction  of  the 
dam  and  canal  as  an  entry  by  workmen  with 
pick  and  shovel  to  dig  up  the  soil  would  be 
in  the  case  of  constructing  a  raUroad.  From 
the  absence  of  objection,  .under  these  drcum- 
stances,  permission  to  enter  must  be  inferred. 
Section  1752,  Rev.  St  1893,  provides  for  such 
a  case:  "If  in  any  case  the  owner  of  any 
land  shall  permit  the  person  or  corporation 
acquiring  the  right  of  way  over  the  same  to 
enter  upon  the  construction  of  a  highway 
without  previous  compensation  the  owner 
shall  have  the  right,  after  the  highway  shall 
have  been  constructed,  to  demand  compensa<- 
tion,  and  to  petition  for  an  assessment  of  the 
same  in  the  manner  hereinbefore  directed: 
provided  such  petition  shall  be  filed  within 
twelve  months  after  the  highway  shall  have 
been  completed  through  his  or  her  lands." 
This  section  has  received  interpretation  in 
the  case  of  Aull  v.  Railroad  Ck>.,  42  S.  a  43Q, 


20  S.  B.  802,  where  Chief  Justice  Mclver,  aa 
the  court's  organ,  says:  '*In  section  1558, 
Gen.  St  (section  1752,  Rev.  St  1893)  the 
word  used  is  'permit,'  showing  an  intention 
to  provide  for  cases,  which  oftentimes  have 
occurred,  where  the  railway  company^  with- 
out first  obtaining  the  'consent'  of  the  land- 
owner, either  expressly  or  by  presumption, 
has  been  suffered  or  permitted  to  construct 
its  road  'over  the  land  of  another.'  •  •  * 
If,  therefore,  a  railway  company,  without 
first  obtaining  the  consent  of  a  landowner, 
and  without  first  resorting  to  the  proper  pro- 
ceediqgs  to  condemn  the  land  and  have  the 
compensation  to  which  the  landowner  is  en- 
titled ascertained,  proceeds  to  construct  its 
road  over  the  land  of  another,  without  objec- 
tion, or  by  the  implied  permission,  of  the 
landowner,  such  landowner  may  at  any  time 
within  one  year  after  the  completion  of  the 
road,  under  the  provision  of  section  1558 
(section  1752,  Rev.  St  1893),  demand  compen- 
sation in  the  manner  therein  provided." 

It  is  contended  that,  the  right  to  condemn 
lands  does  not  include  such  use  of  or  injury 
to  the  lands  of  plaintiff  as  complained  of  in 
this  case;  but  in  Ross  v.  Railway  €k>.,  33 
S.  C.  477,  12  S.  B.  101,  it  was  held  that  the 
word  "lands"  includes  all  rights  or  easements 
growing  thereout  The  compensation  allow- 
ed by  the  statute  Is  for  the  right  of  way,  not 
simply  the  land.  "The  act,  in  effect,  defines 
the  term  'compensation'  to  be  the  value  of  the 
land,  together  with  such  special  damages  as 
may  be  sustained  by  the  landowiler  by  rea* 
son  of  the  construction  of  the  road  through 
his  lands."  Bowen  v.  l2ailroad  Co.,  17  S^ 
C.  579.  Since  the  compensation  is  for  tiie 
right  of  way,  the  right  of  way  must  include 
such  use  of  land  as  subjects  the  landowner 
to  any  special  damage  for  which  compensa- 
tion is  aUowed.  There  is  no  doubt  that  the 
Injuries  complained  of  in  this  case  could 
have  been  submitted  to  a  Jury  to  assess  the 
amount  of  compensation,  as  matter  of  special 
damages.  Of  course,  the  permlssipn  granted 
by  plaintiff  to  the  board  of  trustees^  to  enter 
for  construction  of  the  dam  and  appurt^' 
nances  did  not  deprive  plaintiff  of  his  consti- 
tutional right  of  compensation,  for  which  a 
remedy  was  provided.  It  simply  relieved  the 
board  of  trustees,  so  entering,  from  the  char- 
acter of  trespassers.  Tompkins  v.  Railroad 
Co.,  21  S.  C.  431.  Neither  is  the  defendant 
grantee  a  trespasser  for  continuing  the  use. 
The  remedy  provided  by  the  statute  Is  exclu- 
sive. McLauchlin  v.  Railroad  Co.,  5  RiclL 
(S.  C.)  584;  Fuller  v.  Bdings,  11  Rich.  (S.  C.) 
239;  Verdier  v.  Railroad  Co.,  15  a  C,  483; 
Sams  V.  Railroad  Co.,  Id.  487;  Ross  v.  Rail- 
way Co.,  83  S.  C.  477,  12  S.  B.  101. 

2.  Notwithstanding  the  legislature  author- 
ized the  erection  of  the  dam  and  the  raising 
of  the  water  in  the  river,  and  provided  an  ex< 
dusive  remedy  to  enable  plaintiff  to  secups 
compensation  for  the  lands  taken,  and  spe- 
cial damages,  nevertheless  an  action  at  com- 
mon law  would  be  sustained  for  any  Injury 
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resolOiig  tibm  ne^fftetice  In  tbe  performance 
of  authorised  acts,  an  compensation  for  In- 
Jiuy  from  such  a  cause  waa  not  contemplated 
laj  the  leglalatore.  The  complaint,  however* 
contains  no  allegations'  to  bring  the  case 
within  this  rule.  Wallace  r.  Railroad  Co^^ 
84  8.  O.  60,  12  B.  B.  815,  is  in  point  here: 
^There  must  be  some  allegation  of  fact  show- 
ing that  the  defendant,  in  doing  the  act 
which  it  was  authorieed  to  do,  has,  either 
wantonly  or  through  negligence,  done  the  act 
in  such  a  manner  as  unnecessarily  impaired 
or  injured  the  right  of  the  plaintiif.  *  *  * 
The  wrong,  if  any,*  which  was  done  to  the 
plaintiff  by  the  defendant,  did  not  consist  in 
constructing  its  roadbed  over  streams  flowing 
through  the  lands  of  the  plaintiff,  for  that  it 
had  a  legal  right  to  do.  Nor  did  it  consist 
necessarily  in  the  fact  that  the  natural  flow 
olf  the  water  was  obstructed,  tor  that  may 
hare  been  the  inevitable  and  unavoidable 
consequence  of  the  construction  of  the  rail- 
road. But  it  may  have  consisted  in  the  un- 
dcillful  or  negligent  manner  in  which  the 
work  was  done."  Authorities  on  this  sub* 
ject  are  numerous.  The  point  is  tersely  stat/> 
ed  in  Watts  v.  Railroad  Co.  <W.  Va.)  19  B. 
B.  628:  "The  grant  is  a  defense  as  to  all  acta 
done  within  it,  not  outside  of  If  Neither 
a  right  of  way  conferred  by  grant,  nor  one 
conferred  by  condemnation,  will  give  exemp- 
tion from  damages  consequential  upon  the 
Improper  or  negligent  exercise  of  the  rights, 
and  not  from  the  fair,  proper,  and  reasona* 
ble  exercise  of  it;  for  the  reason  that  neither 
In  making  such  grant,  nor  in  the  assessment 
upon  an  inquisition,  are  damages  contemplate 
ed  or  included  that  are  to  be  solely  attributed 
to  such  misuse  of  the  right 

The  demurrer  was  properly  sustained  upon 
the  grounds  discussed  in  the  second  and  third 
propositions  above  stated.  The  judgment  of 
the  circuit  court  sustaining  the  demurrer  and 
dismlsslAg  the  complaint  is  affirmed. 
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NtTNAMAKBR  v.  COLUMBIA  WATER- 
POWER  CO. 

(Supreme  Court  of  South  Carolina.     Oct  17, 
1896.) 

C4]rALS-<}RAirr  of  Bight  to  Flood  IiA.iri>— In- 

OIDENTAL  DaMAOBS. 

A  grant  by  the  owner  of  the  risht  to  flood 
a  portion  of  a  tract  of  land  for  the  mainte- 
nance of  a  canal  has  the  same  effect  as  though 
such  right  had  been  acquired  by  condemnation 
proceedings,  and  the  owner  cannot  recorer  dam- 
ages  for  an  injuir  to  the  remainder  of  the  tract 
resulting  from  the  exercise  of  inch  right  in  a 
pToger  manner. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  Buchanan,  Judge. 

Action  by  Arthur  S.  Nunamaher  against  the 
Columbia  Water-Power  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
Armed. 


Melton  4b  Melton,  J.  S.  MuUer,  and  Obear  dt 
Douglass,  for  appellant  Abney  &  Thomas, 
for  respondent 

JONES,  J.  This  case,  being  in  all  respects, 
except  in  pne  particular,  to  be  hereinafter  no- 
ticed, like  the  case  of  Leltzsey  v.  Water-Power 
Co.  (Just  decided  by  <his  court)  25  S.  E.  744, 
is  ruled  by  the  principles  therein  announced. 
The  point  of  difference  in  this  case  and  the 
one  Just  referred  to  is  this:  In  the  third  para- 
graph of  the  complaint  it  is  alleged  that  *'on  or 
about  the  13th  day  of  March,  1891,  the  said 
board  of  trustees  of  the  Columbia  Canal  pur- 
chased from  the  plaintiff  herein  the  right  to 
overflow  and  cover  with  water,  and  keep  cov- 
ered with  water,  fourteen  and  two-thirds  acres, 
part  and  parcel  of  the  tract  of  land  described 
in  the  second  paragraph,  and  bordering  on  the 
said  river."  These  acres,  however,  are  not  in- 
cluded in  the  60  acres,  for  injuries  t6  which 
damages  are  demanded.  To  this  defendant 
demurred  as  follows:  'The  complaint  upon 
ita  face,  shows  no  cause  of  action,  in  that  it  ap- 
pears therein  that  the  plaintiff  granted  to  the 
board  of  trustees,  under  whom  defendant 
claims,  the  right  to  overflow  and  cover  with 
water,  and  keep  covered  with  water,  fourteen 
and  two-thirds  acres  of  land,  being  part  and 
parcel  of  the  same  tract  alleged  now  to  be 
damaged  by  reason  of  the  keeping  up  and 
maintaining  of  the  dam  alleged  in  the  com* 
plahit  to  be  a  nuisance.  In  law,  this  grant 
of  the  easement  to  overflow  this  portion  of 
the  particular  tract  of  land  has  the  same 
effect  as  if  condemnation  proceedlogs  had 
been  taken  under  the  provisions  of  law,  and 
all  iujuiies  to  the  residue  of  the  tract  of 
land  are  oonduaively  presumed  to  have 
been  taken  into  consideration  in  fixing  the 
amount  of  the  purchase  money  of  the  par- 
cel of  land  so  granted."  The  demurrer  was 
sustained  on  this  ground,  as  well  as  upon 
the  other  grounds  stated  in  said  Leitzsey's 
Case,  and  apellant's  third  exception  in  this 
case  alleges  error.  Tbe  circuit  court  did 
not  err.  In  I^ewis,  Em..  Dom.  9  QQQ,  it  is 
stated,  "If  one  indlviduai  should  convey  to 
another  a  strip  of  land  to  be  used  for  a  rail- 
road, there  would  be  a  release  of  all  dam- 
ages resulting  from  the  operation  of  the  road 
in  a  reasonable  and  proper  manner."  This  is 
precisely  what  this  court  decided  in  Wallace 
V.  Bailroad  Co.,  34  S.  C.  62,  12  S.  B.  815.  In 
the  last-mentioned  case  the  railroad  company 
acquired  a  right  of  Tiay  by  agreement  with 
the  landowner,  and  it  was  held  that  the  land: 
owner  could  not  maintain  an  action  against 
the  company  for  damages  resulting  to  the  land- 
owner from  the  construction  and  maintenance 
of  its  roadbed,  without  showing  that  the  dam- 
age was  the  result  of  the  unskillful  and  neg- 
ligent manner  in  which  the  work  was  done. 
Rand.  Em.  Dom.  9  129,  says,  "TThere  Is  a  well- 
settled  rule  to  the  effect  that  where  property  in 
purchased,  when  it  might  have  been  con- 
demned, the  consideration  is  conclusively  pre- 
sumed to  cover  all  damages  to  the  remainder 
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of  the  tract  for  which  the  owner  could  have 
obtained  oompeuBation  In  condemnation  pro- 
ceedings." In  RaUw^y  Co.  v.  Smith,  111  HI. 
363,  it  is  held  that,  where  a  person  conveys  a 
right  of  way  over  his  land,  it  will  be  conclu- 
sively "presumed  that  all  the  damages  to  the 
balance  of  the  land,  past,  present,  and  future, 
were  included  in  the  consideration  paid  him 
for  his  conveyance,  the  same  as  an  assess- 
ment of  damages  on  a  condemnation  would  be 
presumed  to  embrace."  To  the  same  effect  is 
the  well-considered  case  of  Watts  v.  Railroad 
Ck>.,  19  S.  B.  521,  which  holds  that,  when  one 
grants  to  a  railroad  company  a  strip  of  land 
for  its  use  in  the  construction  of  its  road,  all 
damages  to  the  residue  of  the  tract,  arising 
from  construction,  which  can  be  taken  into 
consideration  in  the  assessment  of  compensa- 
tion under  proceedings  for  condemnation,  are 
released.  There  are  many  other  cases  to  this 
effect  It  would  be  unreasonable  to  hold  that 
a  voluntary  grant  of  a  right  of  way  is  not  as 
effectual  to  protect  the  grantee  from  suit  for 
damages  arising  from  its  proper  use  as  a  right 
of  way  taken  under  compulsory  proceedings. 
This,  which  is  settled  law  as  to  railroads,  ap* 
plies,  on  principle,  to  canals  as  well.  We  have 
shown  in  Leltzsey's  Case  that  this  land,  In- 
cluding its  use  for  the  purpose  for  which  It 
was  granted,  may  have  been  condemned  for 
the  necessary  use  of  the  canal.  The  plaintiff, 
havhig  seen  fit  to  grant  a  license  to  perma- 
nently flood  a  part  of  his  tract  of  land  for  the 
maintenance  of  the  canal,  is  presumed  to  have 
taken  into  consideration  the  damage  to  the 
residue  of  his  tract  which  would  accrue  to  him 
from  the  proper  and  reasonable  use  Of  the 
right  granted.  If  for  such  damage  he  did  not 
get  adequate  compensation  in  the  price  paid 
for  the  grant  or  license,  and  greater  injury 
than  he  contemplated  has  resulted  from  such 
reasonable  use,  it  is  damnum  absque  injuria. 
The  Judgment  of  the  circuit  court  Is  affirmed. 


(98  6a.  791) 

PASS  V.  PASS  et  al. 
(Supreme  Court  of  Georgia.     Aug.  24,  1896.) 
Fraudulent  Discharge  or  Executor— Collater- 
al Attack. 

1.  A  discharge  obtained  by  an  executor  by 
means  of  a  fraud  practiced  upon  the  legatees  or 
the  ordinary  is  void;  and,  while  it  may  be  set 
aside  on  motion  in  the  court  of  ordinary  upon 
proof  of  the  fraud,  it  may  also  be  collaterally  at- 
tacked as  a  Dullity  by  an  equitable  petition  in 
the  superior  court. 

2.  The  court  erred  in  sustaining  the  demurrer 
to  the  plaintiff's  declaration. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Hall  county;  J.  J. 
Klmsey,  Judge. 

Action  by  R.  H«  Pai^s  against  Aaron  Pass 
and  another.  From  a  Judgment  sustaining  a 
demurrer  to  the  declaration,  plaintifF  brings 
error.    Reversed. 

The  following  is  the  ofiiclal  report: 
A  general  demurrer  to  the  petition  of  R.  H, 
Pass  against  Aaron  Pass  and  A.  D.  Candler 


was  sustained,  and  plalntUf  excepted.  It  ap- 
pears that  Jordan  Whdchd  left  a  will,  dated 
July  ao,  1860,  In  which  he  bequeathed  to  hla 
sister  tots  of  land  147  and  148,  In  the  T^tb 
district  of  Hall  county,  during  her  life  or 
widowhood,  with  remainder  in  fee  to  her  chil- 
dren, nephews  and  niec^  of  testator,  in  equal 
shares.  By  another  item  he  gave  the  residue 
of  his  estate,  real  and  personal,  subject  to  the 
payment  of  his  debts,  e]Q>enaes  of  last  sick- 
ness, and  of  funeral  and  monument,  to  said 
nephews  and  nieces,  five  in  number.  Including 
Richard  Pass,  Aaron  Pass,  and  John  Marion 
Pass;  and  the  last  two-w««  appointed  ex- 
ecutors, with  the  requirement  that,  upon  the 
qualification  of  each,  he  give  bond  and  seen* 
rity  as  in  cases  of  administrators.  On  Oc- 
tober 1,  1885,  Aaron  Pass,  as  principal,  and 
A.  D.  Candler,  as  security,  executed  a  bond 
to  the  ordinary  in  the  sum  of  ^18,000,  condi- 
tioned to  be  void  if  Aaron  Pass,  executor,  do 
make  a  true  and  perfect  inventory  of  all  the 
estate  of  Jordan  Whelchel,  deceased,  which 
has  or  shall  come  into  his  hands»  possession^ 
or  knowledge  as  executor,  or  of  any  person 
for  him,  and  the  same  so  made  shall  exhibit 
to  the  ordlnaiy  when  he  shall  be  hereunto  re- 
quested, and  such  goods,  credits,  lands,  and 
tenements  shall  well  and  truly  administer  ac- 
cording to  law,  and  shall  make  a  Just  and  true 
account  of  his  actings  and  doings  according  to 
law  when  he  shall  be  thereunto  required  by 
the  court,  and  the  balance  shall  deliver  and 
pay  to  such  person  or  persons  as  are  or  may 
be  entitled  to  the  same  by  law,  etc.  Plaintiff 
alleges  that  Aaron  Pass,  executor,  has  not 
made  a  true  and  perfect  inventory  of  all  the 
estate  of  said  deceased  that  came  into  his 
hands,  and  exhibited  the  sam^  to  the  ordinary 
as  required  by  law;  nor  has  he  well  and  truly 
administered  the  same  according  to  law;  nor 
has  he  made  a  Just  and  true  account  of  his 
actings  and  doings  according  to  law;  nor.  has 
he  delivered  and  paid  to  the  persons  who  are 
entitled  to  the  same  under  the  will,  and  as 
under  the  law  he  should  have  done.  He  failed 
to  mAke  any  inventory,  or  any  return  of,  or 
to  account  for,  one-third  hiterest  in  lots  of 
land  180,  187,  and  125  hi  the  Tenth  district  of 
Hall  county,  of  the  value  of  $550,  and  a  num- 
ber of  notes  OP  sundry  persons  (giving  the 
names  and  amounts),  aggregating  $2,157.23, 
and  including  one  for  $800  on  Mrs.  Aaron 
Pass,  wife  of  the  executor,  all  of  which  were 
or  should  have  been  collected  by  him.  The 
note  on  his  wife  was  well  secured  by  a  deed 
to  a  valuable  piece  of  land,  and  no  part  of 
said  claim  has  at  any  time  been  accounted  for, 
and  is  now  or  should  be  in  the  hands  of  said 
executor.  On  or  about  May  6,  1800,  plalntifr, 
with  the  other  legatees  under  the  will,  had  a 
settlement  with  the  executors  upon  the  basis 
of  $6,824.80,  said  executor  fraudulently  rep- 
resenting said  amoimt  to  be  the  net  sum  of 
said  estate,  concealing  the  true  condition  and 
net  amount  for  distribution  among  the  lega- 
tees. The  true  amount  that  should  have  beeii 
accounted  for  and  distiibuted  among  the  lega* 
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tees  at  that  time  wad  not  less  tliait  |9,000, 
which  true  condition  was  ao  kept  concealed 
and  hidden  hy  the  executors  from  plaintiff 
that  it  was  impossible  for  him  to  find  out  and 
know,  nor  did  he  find  out  and  know,  of  the 
fraud  attempted  to  be  perpetrated  upon  him 
for  a  long  time  afterwards.  The  executors 
haTing  taken  receipts  in  full  from  the  lega- 
tees at  the  time  of  said  settlement,  when  they 
found  out  the  fraud,  and  tried  to  get  them  to 
oorr^t  it,  and  to  setUe  the  estate  justly,  they, 
refused  to  do  so,  saying  they  had  receipts  in 
full,  and  had  been  discharged  from  the  trust 
by  a  judgment  of  the  ordinary,  and  that  the 
settlement  made  must  stand  and  be  conclu- 
sive. On  the day  of  -! ,  the  execu- 
tors procured  a  judgment  of  the  ordinary,  dls-^ 
charging,  exonerating,  and  dismissing  them 
from  the  administration  of  said  estate;  but 
said  discharge  was  procured  by  fraud.  The 
executors  represented  to  the  ordinary  that  they 
had  well  and  truly  administered  the  estate; 
that  they  had  settled  honestly  and  truly  with 
the  legatees.  They  fraudulently  concealed 
from  the  ordhiary  at  the  tima  of  said  difr* 
charge  that  Aaron  Pass,  one  of  the  executors, 
was  concealing  a  debt  owed  by  his  wlf^  to 
the  estate  of  |800;  that  he  bad  at  that  time 
collected  $500  as  interest  on  notes  belonging 
to  the  estate,  which  he  concealed  from  the 
ordinary,  and  nevef  mentioned,  and  the  other. 
large  sum  of  money  collected  by  him  as  bet 
fore  mentioned  was  concealed,  and  not  made 
kitown  at  the  time  of  said  discharge,  which 
fraudulent  representation  and  concealment  at 
the  true  facts  was  in  law  and  morals  a  fraud 
perpetrated  upon  the  ordinary  at  the.  time  of 
said  discharge,  and,  if  allowed  to  stand,  would 
be  a  fraud  upon  the  legatees  entitled  to  the 
estate.  Plaintiff  has  purchased  and  owns  the 
shares  of  two  of  the  legatees  named  in  the 
will,  and  is  entitled  to  recover  thtee^fifths  of 
the  estate  that  is  yet  in  the  hands  of  Aaron 
Pass,  one  of  the  executors.  John  Marion 
Pass,  the  other  executor,  has  accounted  for 
and  paid  over  all  of  the  estate  that  ever  came 
into  his  hands  as  executor.  Plaintiff  prays 
that  the  judgment  of  the  ordinary,  discharging 
Aaron  Pass,  executor,  from  the  administra- 
tion of  the  estate,  be  set  aside  and  made  yoid, 
or  be  treated  as  a  nullity  by  the  superior 
court,  for  th^  .fraud  in  procuring  the  same; 
and  that  he  be  required  by  decree  to  make  a 
fair,  full,  and  complete  settlement  of  the  es- 
tate, and  to  pay  to  plaintiff  whateyer  amount 
may  be  found  justly  due  and  owing  to  him 
from  the  estate;  and  for  general  relief.  The 
petition  was  filed  on  Norember  21, 1894.  The 
bill  of  exceptions  recites,  as  special  grounds  of 
demurrer  urged  at  the  trial,  that  the  suit  was 
barred,  its  object  being  to  set  aside  the  judg- 
ment of  the  court  of  ordinary  rendered  more 
than  three  years  before,  and  that  said  judg- 
ment could  not  be  collaterally  attacked  and 
set  aside  in  any  court  other  than  that  render- 
ing it 

J.  M.  Towery,  for  plaintiff  in  error.    Perry 
4;  Craig,  for  defendants  hi  error. 
v.25s.B.no.l5— 48 


SIMMONS,  C.  J.  Whether  a  judgment  can 
be  attacked  coUateially  by  a  party  therein  as 
void,  because  of  fraud  in  its  procurement,  is 
a  question  upon  which  courts  have  differed. 
See  Van  Fleet,  Coll.  Attack,  S'  550  et  seq.; 
Black,  Judgm.  ^  280,  170;  Freem.  Judgm. 
(Ed.  1892)  fi  336;  Steph.  Dig.  BV.  art  40;  Tayl. 
Et,  S  1713;  Whart  Bv.  S  797.  As  to  a  judg- 
ment discharging  an  administrator,  however, 
the  question  is  settled  in  this  state  by  our 
Code,  which  declares:  "A  discharge  obtained 
by  the  administrator  by  means  of  any  fraud 
practiced  on  the  heirs  or  the  ordinary  is 
void,  and  may  be  set  kside  on  motion  and 
proof  of  the  fraud"  (section  2608);  and  '*a 
judgment  that  is  void  may  be  attacked  in  any 
court  and  by  anybody"  (section  8828).  "The 
judgment  of  a  court  having  no  jurisdiction  of 
the  person  add  subject-matter,  or  void  for  any 
other  cause,  is  a  mere  nullity,  and  may  be  so 
held  in  any. court  when  It  becomes  material  to 
the  interest  of  the  parties  to  consider  it" 
Section  3594.  See,  also,  Jacobs  v.  Pou,  W  Ga. 
8#B,  where  it  wns  said  that  a  judgment  by  a 
court  of  ordinary  discharging  an  administrator 
could  be  ^peached  in  the  superior  court  for 
frauds  The  court  below,  in  the  present  case, 
erred,  therefore,  in  holding  that  the  judgment 
discharging  the  administrator  could  not  be 
impeached  in  the  superior  court. 

Whether  the  three-years  limitation  provided 
for  by  the  act  of  1876  (Code,  9. 2914a)  is  ap- 
plicable in  a  case  of  this  character  is  a  ques- 
tion we  are  not  required  in  this  case  to  de^ 
cide,  for^  even  if  the  limitation  be  applicable 
in  such  cases,  the  declaration  does  not  on  its 
face  disclose  that  the  action  is  barred.  It  ap? 
pean  that  the  action  was  filed  in  November, 
1894;  that  the  settlement  with  the  heim  was 
had  in  1890;  and  that  between  these  dates 
the  judgment  discharging  the  administrator 
was  rendered;  and  that  the  fraud  was  not 
discovered  until,  after  the  judgment  was  ren- 
dered; but  nothing  further  appears  as  to  the 
time  of  its  rendition  or  of  the  dteoovery  of  the 
fraud.  Where  it  does  not  affirmatively  ap- 
pear upon  the  face  of  the  declaration  that  the 
cause  of  action  is  barred  by  the  statute  of  lim- 
itations, this  defense  cannot  be  made  by  a 
general  demurrer  setting  up  that  the  action  is 
barred  by  the  statute,  but  is  matter  for  plea. 
Stringer  v.  Stringer,  93  Qa.  321,  20  8.  £.  242; 
Coney  v.  Home,  96  Ga;  726,  20  S.  B.  213. 
The  dedaration  stated  a  cause  of  action,  and 
the  court  below  erred  in  sustaining  the  de- 
murrer.   Judgment  reversed. 


(98  Oa.  788) 

ROGERS  et  al.  v.  SMITH. 

(Supreme  Court  of  Georgia.     Aug.  24, 1896.) 

LbVT  or  EZBGUTION—DOHUANT  JUDGMENT— RUN- 
NING OF  Statdtb. 
1.  Although  an  execution  founded  upon  prom- 
issory notes  given  for  the  purchase  money  of 
land  of  which  the  plaintiff  in  execution  retained 
titie  cannot,  under  iB^qtion  3654  of  the  Code,  be 
lawfully  levied  upon  the  laud  until  luch  plain- 
tiff has  executed  and  ^had  recorded  a  deed  con- 
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teying  the  laad  to  the  defendant  in  execution, 
yet  causing  ^  levy  thereon  to  be  made  before 
these  things  have  been  done  may  neyertheleas 
be  treated  as  a  bona  fide  and  public  act  of  the 
plaintiff  asserting  his  right  to  collect  the  execu- 
tion,  and  an  elit^  of  such  a  levy  by  the  sheriff 
will  constitute  a  new  point  from  which  the 
statute  as  to  dormant  judgments  will  begin  to 
run.  This  conclusion  results  from  the  estab- 
lished doctrine,  as  laid  down  in  repeated  adjudi- 
cations of  this  court,  that  this  statute  should  re- 
ceive a  liberal  construction. 

2.  Where  such  a  levy  was  made,  and  a  claim 
to  the  land  was  interposed  by  a  third  person,  the- 
running  of  the  statute  in  question  was  suspend- 
ed so  long  as  the  claim  case  remained  pending  in 
the  court  to  which  the  claim  was  returned. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bartow  county; 
T.  W.  Milner,  Judge. 

Action  by  T.  E.  Smith,  administrator,  on 
certain  notes.  Judgment  for  plaintiff.  M. 
B.  Rogers  and  others  filed  affidavits  of.  ille- 
gality. The  cases  were  consolidated,  illegali- 
ties were  overruled,  and  defendants  except 
and  luring  error.    Affirmed. 

Jno.  W.  Akin,  for  plaintiffs  in  error.  J.  W, 
Harris,  Jr.,  for  defendant  in  error. 

SIMMONS,  0.  J.  Several  Illegalities  to  lev- 
ies between  the  same  parties,  and  involving 
the  same  issues,  were  consolidated  and  sub- 
mitted as  one  case  to  the  Judge  without  a 
jury,  upon  the  following  facts,  the  gnnmd  of 
lllegallly  being  that  the  judgments  were  dor- 
mant: The  plaintiff  sold  to  the  defendants 
certain  land,  gave  them  a  bond  for  titles,  and 
took  their  promissory  notes  for  the  purchase 
money.  He  sued  upon  the  notes,  and  ob* 
talned  Judgments  thereon,— the  first  judgment 
being  rendered  on  the  22d  of  November,  18T7» 
and  the  last  on  the  12th  of  February,  1881,— 
and  executions  were  issued  as  of  the  same 
dates.  On  May  2,  1883,  the  executions  were 
levied  upon  the  land;  an  entry  of  levy,  signed 
by  the  sheriff,  being  made  on  each  execution. 
A  person  not  a  party  to  the  executions,  nor  in 
privity  with  the  defendant,  ffied  a  chilm  to 
the  property,  which  it  was  admitted  remained 
pending  in*  the  superior  court  long  enough  to 
prevent  dormancy  if  the  levies  made  in  1883 
were  valid.  In  April,  1885,  a  deed  of  convey- 
ance of  the  land  to  the  defendant  was  made 
and  filed  by  the  plaintiff  In  the  office  of  the 
clerk  of  the  superior  court,  and  was  recorded 
on  the  same  day,  and  the  levies  to  which 
these  illegalities  were  taken  were  thereupon 
made.  The  illegalities  were  overruled,  and 
the  defendants  excepted. 

Section  2914  of  the  Oode  provides  that  no 
Judgment  shall  be  enforced  after  the  expira- 
tion of  seven  years  from  the  time  of  its  rendi- 
tion, unless  execution  has  been  issued  thereon, 
nor  after  seven  years  have  expired  from  the 
time  of  the  last  entry  on  the  execution,  made 
by  an  officer  authorized  to  execute  and  return 
the  same.  The  levies  made  in  1883,  it  is  true, 
were  illegal,  as  contended  by  counsel  for  the 
plaintiff  in  error,  for  the  reason  that  no  deed 
of  conveyance  of  the  land  to  the  defendant 
was  filed  and  recorded  before  the  levies  were 


made.  Oode,  9  3654;  Bank  r.  Danforth,  SO* 
Ga.  56,  7  S.  E.  546;  McGalla  v.  Mortgage  Co., 
90  Ga.  114,  15  S.  B.  687.  It  does  not  fol- 
low from  this,  however,  that  the  leivies  wen, 
ineffectual  for  the  purpose  of  preventing  dor- 
mancy of  the  judgmeots.  This  court  has  re- 
peatedly held  that  section  2814,  supra,  is  to  be 
construed  llbenilly,  and  that  any  bona  fide 
and  public  act  on  the  part  of  the  plaintiff  as- 
serting his  right  to  collect  the  execution  wlU 
prevent  dormancy;  and  an  entry  has  been 
held  sufficient  for  this  purpose,  even  wnere 
the  levy  was  Illegal.  Long  v.  Wight,  82  Qa. 
484,  9  S.  B.  535;  Ghototon  y.  O'KeU^,  81 
Ga.  21,  7  S.  B.  107,  and  cases  cited;  Stan- 
ford V.  Connery,  84  Ga.  741, 11  S.  B.  607;  Neal 
V.  Brockham,  87  Gft.  IBS,  18  8.  B.  283.  The 
statute  Is  satisfied  where  there  Is  any  pro-. 
ceeding  by  the  plaintiff,  entered  of,  leooid, 
which  notifies  the  w(Hid  that  he  claims  tiiat 
his  Judgment  Is  subsisting.  So  far  as  ap- 
pears, the  levies  made  In  1888  were  made  in 
good  fidth,  and  they  are  therefore  to  be  treated 
as  bona  fide  public  acts  on  the  part  of  tiie 
plaintiff;  asserting  his  right  to  coUect  the  exe- 
cutions, and  as  constituting  a  new  point  for 
the  beginning  of  the  prescribed  period  of  lim- 
itation. The  dalm  then  Interposed  suspended 
the  running  of  the  statute,  and  It  remained 
suspended  until  the  dalm  case  was  disposed 
of,  for  so  long  as  the  daifn  was  pending  the 
plaintiff  was  prevented  from  enforcing  his  exe- 
cution against  Hbe  land.  Cox  ▼.  Monttocd,  66 
Ga.  62;  Stanford  t.  Connery,  supra.  Under 
the  facts  of  this  case,  therefore,  the  court  was 
right  in  overrulbig  the  Illegalities.  Judgment 
BfBnned 

07  Cku  673) 

JAMES  et  aL  V.  CEOSTHWAIT. 

(Supreme  Court  of  Georgia.     Jan.  27,  1886.) 

Banks  axd  BANsiifO---B8ToppBL  to  Dsrr  Caaorr 
IN  Pass  Book. 

1.  While  a  bank  may,  without  reqalring  the 
deposit  of  any  money,  give  to  a  customer  a  valid 
credit  upon  its  books  in  a  stated  amount,  to  be 
used  by  him  for  a  special  and  limited  purpose 
onl^,  this  cannot  be  accomplished  merely  by  en- 
tering  the  credit  in  the  customer's  favor,  and 
immediately  canceling  it  by  another  entcj  pred« 
icated  upon  the  fact  that  the  customer  is  re- 
quired to  draw  at  once  a  check  for  the  full 
amount  of  such  credit,  the  result  of  which  Is  to 
deprive  the  customer  of  any  right  at  all  to  draw 
further  upon  the  bank,  so  far  as  this  particular 
credit  is  coAcemed.  Such  a  transacdou  amounts 
to  giving  such  customer  no  credit  whatever. 

2.  An  entry  upon  a  "pass  book"  purporting  to 
show  that  the  owner  of  the  book  has  credit  in  a 
bank  for  a  specified  balance,  is  not,  of  course, 
ooncluaive.  or  binding  upon  the  bank;  but  where 
a  banker  issued  and  delivered  such  a  book  con- 
taining an  entry  of  this  kind  Which  was  ab  initio 
false,  and  where,  after  this  had  been  done,  a 
third  person,  who  had  seen  the  book,  applied  to 
the  banker  for  information  as  to  the  genuine- 
ness and  accuracy  of  ttie  apparent  credit,  at  the 
same  time  disclosing  his  reasons  for  making  the 
inquiry,  and  the  banker,  while  expressly  dectin- 
ing  to  give,  in  terms,  the  information  thus 
sought,  did,  by  concealing  the  truth,  or  by  oth- 
er means,  induce  the  inquirer  to  believe  the  en- 
try in  the  l)ook  was  true  and  correct,  and,  in 
consequence  of  such  belief,  to  make  with  the 
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owner  of  the  book  a  oostrftct  wherelqr  rach  In- 

Eir»  though  exerdfling  due  care  hi  the  prem- 
was  defrauded,  and  suffered  a  loss,  the 
er.  If  from  the  particuhir  circnmatanoee  of 
the  caae  he  wse  under  an  obligation  to  comniuni- 
eate  to  the  inquirer  the  exact  truth  of  the  mat- 
ter, waa,  within  proper  limits,  liable  in  damages 
to  the  latter  on  account  of  such  loss..  Whether 
or  not,  in  a  giTen  caaot  e«ch  an  obligation  on  the 
part  of  the  banlier  existed,  was  a  ouestion  of 
fact  for  determination  by  the  jury  in  the  light  of 
all  the  surrounding  drcumstances. 

8.  Although  it  may  not,  upon  the  trial  of  a 
caae  of  this  kind,  appear  that  in  entering  the 
credit  and  issuing  the  f'pass  book"  there  was 
originally  any  intention  to  thereby  mislead  the 
plamtiff,  nevertheless,  if  he  was  an  employ^  of 
the  owner  of  the  book  in  a  given  bnameas  to 
which  the  entry  of  the  credit  directly  related, 
and  contemplated,  on  the  faith  of  such  entry, 
purchasing  an  interest  in  that  business,  and  at 
the  time  of  making  the  inqniry  abore  mention- 
ed informed  the  banker  of  all  these  facts,  thus 
making  it  apparent  to  the  latter  that  it  was  es- 
sential to  the  inquirer's  protection  for  him  to 
know  whethei^or  not  the  credit  was  real,  and  for 
the  amoont  stated,  a  finding  that  the  banker  was 
under  the  duty  of  roTealing  the  whole  truth  was 
not  unwarranted;  and  if,  because  of  his  failure 
to  do  so,  and  of  other  conduct  on  his  part,  the 
plaintiff  was  misled  as  to  the  troth,  and  in  con- 
sequence made  the  contemplated  purchase, 
whereby  he  sustained  a  loss  less  in  amount  than 
that  represented  by  the  false  credit,  the  banker 
was  lianle  to  him  for  the  same. 

4.  The  oTidenee  in  this  case  was  sufficient  to 
warrant  the  finding  in  the  plaintiffs  favor  for 
the  amount  stated  In  the  verdict.  There  was  no 
material  error,  if  any  at  all,  in  admitting,  in  re- 
jecting, or  in  refoaing  to  rule  oat  evidence.  The 
requests  to  charge,  so  far  as  legal  and  approj^ri- 
ate,  were  covered  by  the  charge  given,  which 
was  free  from  error,  and  which,  as  a  whole,  ful- 
ly and  fairly  presented  the  law  of  the  case. 

(Syllabus  by  the  Ck>urt.) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  H.  C.  Crosthwalt  against  J.  H. 
&  A.  li.  James  and  J.  H.  James  to  recover 
damages  for  false  representations.  Prom  a 
Jndgment  for  plaintifT,  defendants  bring  er- 
ror.    Affirmed. 

Hillyer,  Alexander  &  Lambdin,  for  plain- 
tiffs in  error.  R.  J.  Jordan  and  Goodwin  & 
Westmoreland,  for  defendant  in  error. 

SIMl^IONS,  a  J.  H.  G.  Crosthwalt  sued 
J.  H.  &  A.  li.  James,  a  backing  partnership, 
and  J.  H.  James  individually,  alleging  that 
they  had  damaged  him  In  the  sum  of  $2,675, 
aa  foUows:  About  May  20,  1892,  plaintiff 
was  employed  as  bookkeeper  by  David  La- 
mar, president  of  the  International  Railway 
&  Employes  Accident  Association,  being  re- 
q[aired,  in  lieu  of  giving  bond,  to  deposit 
$1,000  in  defendant's  bank  as  security,  the 
same  not  to  be  subject  to  check.  Lamar  rep- 
resented to  plaintiff  that  the  association 
bad  a  paid-in  capital  of  $6,500,  and,  after 
making  certain  charges  against  that  sum,  an 
apparent  balance  of  $4,146.23  was  left  La- 
mar also  furnished  plaintiff  with  a  pass  book 
from  defendant's  bank,  which  showed  a 
credit  of  the  last-named  sum  in  the  bank  in 
favor  of  the  association.  The  business  of 
the  association  seemed  to  be  good,  and  plain* 
Tiff  inquired  Qf  the  secrctaiy  if  any  stock 


wag  for  sale.  In  a  day  or  two  Lanuur  came 
to  him,  and  offered  to  sell  him  an  Interest  of 
one-third  for  $2,600.  Plaintiff  called  dn  J. 
H.  James,  informed  him  of  the  contemplated 
purchase,  and  asked  blip  if  the  amount  ap- 
parently to  the  credit  of  the  aasoclatioiS  was 
correct  James  defined  to  give  any  state- 
ment as  to  the  balance  then  in  bank,  but  re- 
ferred the  plaintiff  to  Lamar,  saying:  "You 
go  to  Lamar.  He  will  tell  you  Juat  how  it 
is.  You  put  yourself  in  his  hands.  He  will 
treat  jou  right,  and  make  you  money."  Re- 
lying on  this  statement,  plaintiff  bought,  and 
paid  $2,500  for,  a  one-third  Interest  in  the 
association,  but  in  a  few  days,  Lamar  be- 
coming engaged  in  a  controversy,  and  behig 
arrested,  plaintiff  grew  suspicious,  and  called 
on  James,  and  asked  him,  "How  much  money 
has  the  association  iu  the  bank?"  James  at 
first  hesitated,  but  finally  said:  ^The  asso- 
ciation has  no  money  in  the  bank.  It  is  over- 
drawn about  $200."  In  response  to  further 
questions,  James  stated  that  the  mon^  had 
not  been  in  the  bank,  but  the  credit  on  the 
book  was  allowed  at  the  instance  of  Lamar, 
who  at  the  same  time  was  required  to  give 
a  check  against  the  appaifent  amount  The 
r^resentations  made  by  James,  .it  is  al- 
leged, were  false  and  fraudulent,  were  made 
to  deceive  some  one,  and  did  deceiye  plain- 
tiff»  because  he  relied  and  acted  on  them; 
and,  but  for  them,  he  would  not  have  paid 
the  money  to  Lamar  for  the  interest  he 
bought  He  discovered  their  falsity  in  July, 
1882.  He  avers  that  there  was  collusion  be- 
tween James  and  liamar  to  deceive  him  and 
defraud  him  out  of  the  sum  he  paid.  The 
one-third  interest  he  purchased  was  absolute- 
ly worthless,  and  this  was  known  to  James 
when  he  made  the  representation  before  al- 
leged, which  representation  was  made  in 
bad  faith,  and  with  intent  to  mislead  piain- 
tlff  to  his  damage.  By  referring  plaintiff  to 
Lamar  for  further  information,  James  vouch- 
ed for  the  truth  of  Lamar's  statements;  and 
Lamar,  when  approached,  concurred  in  the 
false  statements  of  James.  They  conspired 
for  the  purpose  of  defrauding  plaintiff  as  al- 
leged, etc.  The  Jury  found  for  the  plaintiff 
$2,215.25.  Defendants'  motion  for  a  new 
trial  was  overruled,  and  they  excepted. 

There  is. some  conflict  in  the  evidence,  but 
accepting,  as  we  must,  that  version  of  the 
facts  which  the  Jury  have  found  to  be  true, 
there  can  be  no  doubt  that  the  recovery  in 
the  plaintiff's  favor  was  warranted.  Accord- 
ing to  the  evidence  of  the  defendant  J.  H. 
James,  the  credit  entered  by  him  on  the 
"pass  book"  was  merely  a  fictitious  credit 
A  banker  may,  it  la  true,  without  requiring 
the  deposit  of  any  money,  give  to  a  customer 
a  valid  credit  upon  his  booli:s  in  a  stated 
amount,  to  be  used  for  a  special  and  limited 
purpose  only;  but  this  cannot  be  accom- 
plished by  entering  the  credit  in  the  custom- 
er's favor,  and  immediately  canceling  it  by 
another  entry,  predicated  upon  the  fact  that 
the  customer  is  required  to  draw  at  once  a 
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olie<ac  for  the  fnfi  amonnt  of  the  credit,  thus 
deprlTlng  the  f^ustomer  of  any  right  at  an 
to  draw  farther  upon  the  bank,  bo  far  aa  the 
particnlar  credit  is  concerned.  Such  a  trans- 
action amounts  to  giving  the  castomer  no 
credit  whatever.  It  is  also  tme  that  an  en- 
try upon  a  **pass  book,"  purporting  to  show 
that  the  owner  of  the  book  has  credit  in  the 
bank  for  a  specified  balance,  is  not  condlu- 
slye  or  binding  upon  the  bank;  and  that  a 
banker,  when  inquired  of  by  a  third  person 
as  to  the  amount  which  a  customer  has  to 
his  credit,  is  ordinarily  under  no  duty  to 
giye  any  information  on  the  subject  Where, 
however,  the  banker  has  issued  and  dellT* 
ered  to  a  customer  a  deposit  book  containing 
a  credit  in  his  favor  which  is  ab  initio  false, 
and  a  third  person,  who  has  seen  the  book, 
comes  to  him,  and  inquires  as  to  the  truth 
of  the'  apparent  credit,  explaining  at  the 
same  time  that  his  reason  for  doing  so  is  that 
he  contemplates  purchasing  an  interest  in 
the  particular  business  to  which  the  credit 
relates,  a  very  different  case  is  presented. 
We  think  the  court  properly  submitted  to 
the  jury  whether,  under  the  circumstances, 
James  was  under  any  obligation  to  commu* 
nicate  to  the  plaintiff  any  more  than  he  did 
communicate,  or  not  to  have  said  what  he 
did  say  to  him;  and  we  think  the  jury  were 
warranted  in  finding  that  his  conduct,  un- 
der the  circumstances,  amounted  to  a  fraud 
which, would  entitle  the  plaintiff  to  recover. 
Here,  in  the  first  instance,  as  the  testimony 
of  James  himself  shows,  was  a  false  state- 
ment, made  by  him  for  the  purpose  of  de- 
ceiving others  as  to  the  amount  deposited  in 
the  bank  to  the  credit  of  Lamar's  ''associa- 
tion,'* and  of  inducing  such  persons  to  enter 
into  business  relations  with  the  **assocla- 
tion."  It  was  not  necessary,  in  order  to  en- 
title the  plaintiff  to  recover  for  the  deceit, 
that  the  representation  should  have  been 
made  directly  to  him.  One  who  willfully 
makes  false  representations,  to  be  fraudulent- 
ly used  by  another  as  an  inducement  to  a 
third  person  to  enter  into  a  contract  with  the 
party  repeating  them,  is  as  much  guilty  of 
deceit  as  the  latter,  and  is  equally  liable  to 
the  party  deceived.  CJheney  v.  Powell,  88 
Ga.  634, 15  S.  E.  750.  And  see  notes  to  Pas- 
ley  V.  Freeman,  2  Smith,  Lead.  Gas.  (9th  Am. 
Ed.  from  9th  Eng.  Ed.  1889)  p.  1834;  Barry 
V.  Croskey,  2  Johns.  &  H.  1;  Watson  v. 
CrandaU,  78  Mo.  583. 

The  main  purpose  in  view  in  making  the 
false  entry  appears  to  have  been  to  enable  La- 
mar to  exhibit  it  to  certain  railroad  engineers, 
who  were  to  aid  in  securing  business  for  the 
''association,"  and  who  were  to  use  it  as  a 
basis  of  representations  to  be  made  by  them 
as  to  the  solvency  and  standing  of  the  "asso- 
ciation"; and  it  was  aigued  that  no  liability 
to  the  plaintiff  resulted,  since  the  representa- 
tion was  not  intended  for  him,  and  the  effect 
it  was  claimed  to  have  had  upon  the  plaintiff 
was  not  within  the  contemplation  of  the  de- 
fendant at  the  time  the  entiy  was  made.   When 


approached  by  the  plaintiff,  however,' and  in- 
quired of  as  to  the  truth  of  the  entry,  James 
was  made  aware  that  the  representation  would 
not  be  confined  incite  operation  to  the  puiv 
pose  originally  intended,  but  that  its  effect 
would  probably  be  to  mislead  the  plalntifC^ 
and  induce  him  to  Invest  his  money  in  the 
purchase  of  an  hiterest  in  the  business  from 
Lamar,  unless  something  were  said  or  done  to 
prevent  its  having  this  dfect  So  that,  wheth- 
er James  originally  intended  the  repreeenta* 
tlon  to  mislead  the  plaintiff  or  not,  the  jury 
might  well  conclude  that  when  he  was  brought 
face  to  face  v^ith  the  plaintiff,  and  givoi  to 
understand  that  it  was  essential  to  the  tatter's 
protection  to  know  whether  the  credit  was  real 
for  the  amount  stated,  it  was  his  duty  to  re- 
veal the  truth,  and  that  the  failure  to  do  so 
was,  in  effect,  a  dhrect  misrepresentation  to  the 
plaintiff.  Whether  or  not  such  a  duty  existed 
on  his  part,  under  all  the  circumstances,  was  a 
question  for  the  jury.     Oode,  |  3175. 

It  was  argued  that  James  did  all  that  could 
be  required  of  him  when  he  referred  the  plaix^ 
tiff  to  Lamar,  and  that  the  presumption  would 
be  that  Lamar  would  tell  the  truth.  Where 
two  persons  unite  in  putting  forth  a  false  state- 
ment for  the  purpose  of  deceiving  and  mis- 
leading others,  we  think  it  would  be  going 
very  far  to  say  that  one  of  them,  when  ap- 
proached by  a  third  person  as  to  the  truth  of 
the  statement,  has  a  right  to  assome  that  the 
inquirer,  if  referred  to  the  other  party  to  the 
falsehood,  will  get  the  truth  from  him.  So 
far  from  James  having  a  right  to  assume  that 
the  plaintiff  would  get  the  truth  by  going  to 
Lamar,  the  contrary  assumption  would  have 
been  very  much  more  consistent  with  the  cir- 
cumstances. Yet,  according  to  the  plaintiff's 
evidence,  James  did  not  content  himself  with 
referring  the  plaintiff,  for  the  truth  of  his  own 
Hiisrq;)resentatlon,  to  the  man  at  whose  in- 
stance he  had  made  it,  but  went  so  fkr  as 
to  vouch  for  the  latter,  assuring  the  plain- 
tiff that  Lamar  would  tell  him  just  how  it 
ws^,  and  advised  him  to  pot  himself  in  La- 
mar's hands;  be  would  treat  htm  right,  and 
make  hhn  money.  Under  this  state  of  facts 
we  cannot  say  that  there  is  nothing  to  war- 
rant an  Inference  that  James  intended  to  de- 
ceive and  defraud  the  plaintiff.  Fraud  being 
in  itself  subtle,  slight  circumstances  may  be 
sufficient  to  carry  conviction  of  its  existence 
(CJode,  S  2751),  and  it  is  peculiarly  the  province 
of  the  jury  to  pass  on  these  circumstances. 

It  appears  further  that  the  plaintiff  was  hi 
fact  deceived  and  defrauded.  He  returned  to 
Lamar,  and  asked  him  why  he  supposed  James 
did  not  answer  his  question,  and  Lamar  said 
he  supposed  it  was  because  the  phUntiff  was 
a  comparative  stranger  to  James,  but  said  'It 
was  not  because  the  money  was  not  in  the 
bank."  The  plaintiff  then  raised  the  money 
to  purchase  an  interest  in  the  business  from 
Lamar,  and  paid  him  $2,500  for  it.  He  test!' 
fled  that  he  did  this  upon  the  faith  of  the  entry 
in  the  deposit  book,  in  connection  with  the 
conduct  and  statements  of  James  at  the  inter* 
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Tlew  aboye  referred  to.  It  soon  aft«r  turned 
out  tbat  the  Interest  he  had  pnidhased  waa 
practtcally  worthtesa,  and  that  hia  loaa  amount- 
ed ftOly  to  the  ram  found  tn  hla  fayor  by  the 
Jury.  It  was  not  necessary,  tn  order  fbr  the 
plaintiff  to  reoorer,  that  the  deceit  In  question 
shotdd  hare  been  the  sole  Inducem^t  which 
led  him  to  make  the  inyestment.  It  was  suffi- 
cient If  it  Influenced  his*  ecmduct  materially. 
Kerr,  Fraud  &  M.  74;  1  Jagg.  Torts,  589*  608. 
Nor  was  it  neceasary  that  the  defendant  should 
be  benefited  by  the  deception.  Basik  y.  Sib- 
ley, 71  Ga.  7S1;  1  Jagg.  Torts,  562.  Nor  Is 
a  recoyeiy  preduded  by  the  flact  that  James 
was  not  informed  as  to  the  extent  of  the  pro- 
posed inyestment.  In  the  cases  referred  to  on 
this  subject  by  the  plaintiff  (Slade  y.  Little, 
20  6a.  371;  Hopfidns  y.  Ck)oper,  28  Ga.  892; 
Gloyer  y.  Townsend,.  30  Ga.  00)  there  was 
merely  a  general  r^resentation  as  to  the  credit 
of  a  person,  without  any  indication  In  the  rep- 
itesentation  or  the  circumstances  as  to  the  ex- 
tent to  which  the  credit  might  saf  dy  go.  Here 
Ihere  was  a  representation  that  a  specified 
sum  stood  to  the  credit  of  the  ''association''  In 
the  defendant's  bank,  and  th4  amount  of  the 
reooyery  In  this  action  is  considerably  less  than 
that  amount. 

We  do  not  deem  it  necessary  to  deal  spedf- 
leaDy  with  the  numerous  grounds  of  the  mo- 
tion for  a  new  trial  What  we  haye  said  coy- 
en  the  main  and  controlling  guestlcma  made 
In  the  record.  Seyoal  of  the  grounds  relating 
to  the  admission  ana  rejection  of  testhnony 
and  to  the  charge  of  the  court  are  too  yague, 
general,  and  Indefinite  to  be  considered;  It  not 
appearing  what  the  testimony  referred  to  was, 
or  what  particular  portion  of  the  charge  is 
complained  of.  So  far  as  we  can  discoyer 
from  the  motion,  there  was  no  material  error 
In  r^ectlng  or  in  refusing  to  rule  out  eyidence. 
The  requests  to  charge,  so  far  as  legal  and  per- 
tinent, were  coyered  by  the  charge  glyen, 
which  was  JTree  from  error,  and  which,  as  a 
whole,  fully  and  ably  presented  the  law  of  the 
case.  This  Is  the  second  yerdlct  In  fayor  of 
the  plaintiff,  and,  under  the  eyidence  in  the 
record,  we  are  constrained  to  hold  that  the 
court  did  not  err  in  refusing  to  set  it  aside. 
Judgment  affirmed. 

(d7  Oa.  782) 

BBRRIB,  Sheriff,  y.  SMITH. 

(Supreme  Court  of  €}eorgia.     Feb.  21,  1896.) 

MoRTOAOB  FoRBCLOsoKB— Distribution  or  Fond 

— RUIil  AGAINST  ShBRIFF— PaBTIB8-*PrACTI0R. 

1.  A  petition  for  a  rule  against  a  sheriff  by 
one  claiming  funds  in  his  hands,  alleging  that  a 
mortgage  had  been  given  to  secnre  a  principal 
note  and  certain  notes  for  interest  thereon,  ma- 
turing at  different  dates;  that  the  mortgage  and 
all  the  notes  had  been  transferred  to  one  who 
snbiequently,  for  value,  transferred  to  the  peti- 
tioner some  of  these  interest  notes,  and,  after  so 
doing,-  had  foreclosed  the  mortgage  for  the  prin- 
cipal debt  only,  entmeonsly  alleging  in  the  fore- 
closure petition  that  the  transferred  interest 
notes  had  been  paid;  the  petition  for  the  rule  fur- 
ther alleging  that  the  mortgage  fi.  fa.  had  been 
levied  upon  the  mortgaged  property;   that  the 


same  had  been  sold,  and  bought  in  by  the  plaintiff 
in  that  fi.  fa.  for  less  than  its  value,  and  for  less 
than  the  principal  debt;  that  the  mortgagor  was 
insolvent,  and  petitioner  had  no  other  means  of 
collecting  his  notes;  that  he  had  been  prevented 
from  being  made  a  party  plaintiff  to  the  foreclo- 
sure proceeding  because  of  a  misunderstandina 
between  himself  and  the  counsel  for  the  plaintiff 
In  the  mortgage  fl.  fa.;  that  written  notice  had 
been  given  to  the  sheriff  at  the  mortgage  sale  to 
hold  up  funds  sufficient  to  pay  the  Interest  notes 
belonging  to  petitioner:  and  th$it  the  sheriff  had 
held  up  the  fund  in  his  hands,— Is  not  without 
equitv. 

2.  The  method  of  procedure  against  a  sheriff 
for  the  distribution  of  funds  in  his  hands  raised 
by  levy  and  sale,  and  claimed  by  several  parties, 
where  the  apphcant  asks  for  equitable  relief, 
does  not  differ  from  the  form  of  procedure 
where  he  only  Insists  upon  his  common-law 
rights,  save  that  in  the  former  case  he  must  al- 
lege such  facts  as  entitle  him  to  equitable  re- 
lief, the  difference  being  one  of  substance,  and 
not  of  fonn. 

3.  It  is  not  essential,  in  the  first  instance,  that 
an  applicant  for  a  rule  against  a  sheriff  for  a 
fund  m  his  hands  should  make  parties  to  the 
proeeedin^  other  claimants  of  this  fund.  After 
the  grantmg  of  the  rule,  upon  proper  notice  to 
such  other  claimants,  either  by  the  applicant  or 
by  the  sheriff,  they  can,  if  they  desire,  come  hi 
and  be  made  parties;  and,  whether  they  do  so 
or  not,  they  will  be  bound  by  the  judgment  ren- 
dered upon  the  rule,  if  they  actually  participate 
in  the  hearing  had  upon  the  same. 

(SyUabus  by  the  Court) 

Brror  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Judge. 

Petition  by  Ira  E.  Smith  for  a  rule  against 
W.  H.  Berrie,  sheriff.  The  rule  was  granted 
and  from  a  judgment  overruUng  a  demurrer 
to  the  petition  respondent  brings  error.  Af- 
firmed. 

Atkinson  &  Dunwpdy,  for  plaintiff  In  error. 
Johnson  &  Krauss,  for  defendant  in  error. 

CALLAWAY,  Special  Judge.  Ira  E.  Smith 
filed  his  petition  for  a  rule  against  W.  H.  Ber- 
rie, sheriff,  alleging  that  on  the  7th  of  January, 
1SS9,  W.  M.  Mason  executed  to  J.  F.  Ayery 
eleyen  promissory  notes,  one  of  which  rep- 
resented the  principal  debt,  and  was  for  ^- 
600,  and  matured  flye  years  after  date.  The 
other  10  represented  the  interest,  and  were 
each  for  $140.  The  first  of  the  series  fell 
due  six  months  ai^t^  date,  and  the  others 
matured,  one  at  the  end  of  each  period  of  six 
months,  respectlyely,  thereafter,  until  all 
had  matured.  These  eleyen  notes  were  se- 
cured by  a  mortgage  from  Mason  to  Avery 
upon  real  estate  in  the  dty  of  Brunswick, 
yalued  at  the  time  of  the  loan  at  $6,000.  Ma- 
son paid  the  first  four  notes  of  the  $140  se- 
ries, but  failed  to  pay  any  of  the  other  notes. 
All  of  the  notes  and  the  mortgage  were 
transferred  In  writing,  before  maturity,  by 
Ayery  to  Henry  Clay.  Clay  transferred  four 
of  the  unpaid  Interest  notes  to  B.  A.  Nelson, 
who  transferred  them  to  Smith,  the  petition- 
er, each  of  these  transfers  being  In  writing 
and  for  value.  Clay  had  f oreblosed  his  mort- 
gAge,  reciting  in  his  petition  for  foreclosure: 
That  the  notes  held  by  Smith  had  been  paid. 
Pending  the  foreciosufe.  Smith  had  applied 
to  Clay's  counsel  for  permission  to  be  made 
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a  luirty  plaintiff,  and  requested  that  the  pe» 
titlon  for  foreclosure  be  amended  by  alleg- 
ing that  the  notes  held  by  him  had  not  been 
paid.  Counsel  for  Clay,  without  objecting  or 
consenting,  requested  further  time  to  inyes- 
tlgate  the  matter,  but  without  erer  answer- 
ing Smith,  or  further  notice  to  him,  which 
he  expected  from  them,  obtained  a  rule  ab- 
solute, had  execution  issued  thereon,  and 
leried  it  upon  the  mortgage  property,  which 
was  sold  and  bought  by  Clay  for  ^,050. 
That  on  the  day  of  sale^  and  before  the  sale 
took  place,  Smith  notified  the  sheriff,  in  writ- 
ing, to  hold  up  a  sufficient  sum  out  of  the 
proceeds  of  the  sale  to  pay  the  notes  held 
by  him.  That  the  sheriff  had  held  up  the 
funds  under  said  notice.  And  that  Mason 
was  insolvent  He  prayed  for  a  rule  against 
the  sheriff  requiring  him  to  show  cause  why 
he  should  not  pay  out  of  the  funds  arising 
from  the  sale  of  said  mortgaged  property 
the  amount  due  on  said  notes.  A  rule 
against  the  sheriff  was  granted,  who,  instead 
of  answering  through  his  counsel  (who  were 
also  counsel  for  Clay),  demurred  to  the  peti- 
tion, because  the  facts  alleged  did  not  en- 
title the  petitioner  to  a  rule  against  the  sher- 
iff or  to  the  funds  in  his  hands,  because  he 
had  mistaken  his  remedy,  because  he  was 
seeking  equitable  relief  in  a  strictly  legal 
proceeding,  for  the  want  of  proper  and  nec- 
essary parties,  because  copies  of  the  notes 
and  notice  served  on  the  sheriff  were  not  at- 
tached, and  because  the.  mortgage  lien  of 
the  notes  had  not  been  foreclosed.  The 
court,  after  allowing  the  movant  to  amend 
by  attaching  copies  of  the  notes  and  the  no- 
tice served  upon  the  sheriff,  overruled  the 
demurrer,  and  the  sheriff  excepted.  All  of 
the  exceptions  to  this  ruling  may  be  consid- 
ered and  determined  by  answering  the  fol- 
lowing questions:  0)  Under  the  facts  stated 
in  the  petition,  was  Smith  entitled  to  any  of 
.  the  funds  in  the  sheriff's  hands  arising  from 
the  sale  of  the  mortgaged  property?  (2) 
Was  he  using  the  proper  proceeding  to  en- 
force his  rights?  (3)  Has  he  omitted  any  es- 
sential part  of  the  proceedings?  We  will  dis- 
cuss these  questions  in '  the  order  named 
above. 

The  mortgage  executed  by  Mason  was  giv- 
en to  secure  the  notes  held  by  Smith,  as 
well  as  those  held  by  Clay.  The  several 
transfers  of  these  notes  from.  Clay  to  Nelson, 
and  from  Nelson  to  Smith,  did  not  strip 
them  of  the  protecting  lien  of  the  mortgage. 
This  court  has  held  several  times  that  the 
transfer  of  a  note  secured  by  a  mortgage 
carries  with  it  the  lien  of  the  mortgage. 
Wellborn  v.  WUllams,  9  Ga.  86;  Roberts  v. 
Mansfield,  82  Ga.  228;  Murray  v.  Jones,  50 
Ga.  109.  But  Clay,  the  holder  of  the  mort- 
gage, was  an  indorser  upon  these  notes  for 
value;  and  In  thb  case  of  Roberts  v.  Mans- 
field, supra,  the  court,  in  the  second  head- 
note,  says:  "When  one  holds  two  notes  se- 
cured by  mortgage,  and  transfers  the  one, 
retaining  the  other,  the  mortgage  lien  ac- 


eompanles  the  transfer  as  an  incidmt;  and 
it  would  seem  that,  in  case  the  security  faUa 
short  of  paying  both  notes,  the  holder  of  the 
transferred  note  has  a  preference  over  the 
mortgagee,  who  retains  the  other."  In  addi- 
tion to  this,  the  notes  held  by  Smith  i^re- 
sented  interest  due  on  the  debt  secured  by 
the  mortgage,  whUe  the  larger  part,  at  least, 
of  the  debt  held  by  Clay,  was  principaL  Sec- 
tion 2055  of  the  Code  provides  that,  ''wheii 
a  payment  is  made  on  any  debt,  it  shall  be 
applied  first  to  the  discharge  of  any  interest 
due  at  the  time,  and  the  balance,  if  any,  to 
the  reduction  ci  the  principal."  In  view  of 
these  principles  of  the  law,  it  can  hardly  be 
questioned  that  Smith  is  entitled  to  share  in 
the  proceeds  of  the  sale  of  the  mortgaged 
property,  if  not  to  have  his  notes  paid  In 
full  out  of  said  funds. 

But  it  is  cont^ided  by  counsel  for  plaintiff 
in  error  that  Smith  has  mistaken  his  reme- 
dy; that,  not  having  final  process,  he  cannot 
proceed  by  rule  against  the  sherlflC,  nor  can 
he  participate  in  the  distribution  of  the  fund 
in  court;  and  the  decisions  of  this  court  in 
the  following  cases  are  cited  in  support  of 
this  contention:  Sims  v.  Kidd,  55  Qtu  026; 
Strickland  v«  Smith,  53  Ga.  79;  Love  v.  Cox, 
68  Ga.  269;  Gumming  v.  Wright,  72  Ga.  767. 
If  there  were,  no  facts  in  this  case  which  en- 
titled Smith  to  equitable  relief,  he  would  be 
held  down  to  the  strict  rule  of  law  as  an- 
nounced in  the  cases  cited  above;  and  be- 
fore he  could,  even  with  a  superior  lien,  par- 
ticipate in  a  distribution  of  this  fund,  he 
would  have  to  come  into  court  clothed  with 
final  process. 

But  Smith  cannot  foreclose  the  mortgage 
which  secures  his  notes,  because  it  has  been 
legally  foreclosed  once,  and  has  had  its  Ilea 
upon  the  mortgaged  property  exhausted  by 
a  sale  of  the  property,  and  the  lien  of  his 
debt  was  transferred  by  the  sale  from  the 
mortgaged  property  to  the  proceeds  of  the 
sale.  Smith  v.  Bowne,  60  Ga.  484.  Mason, 
the  maker  of  the  notes,  is  alleged  to  be  in- 
solvent, so  that  it  would  be  useless  to  obtain 
a  Judgment  against  him;  and  the  fact  that 
Clay,  the  other  party  interested  in  this  fund, 
might  be  liable  to  him  as  an  indorser,  will 
not  defeat  his  more  complete  and  ample  rem- 
edy of  earlier  payment  out  of  this  fund. 
From  his  allegations  it  appears  that  it  was 
not  his  fault  that  his  debt  was  not  represent- 
ed in  the  foreclosure  proceedings.  Having 
alleged  facts  which  entitled  him  to  equi- 
table relief,  the  court  will  enforce  his  equi- 
table rightis,  and  failure  to  come  clothed 
with  final  process  will  not  debar  him  from 
participating  in  the  funds  in. court  The 
method  of  procedure  is  the  same  whether 
the  claimant  seeks  to  enforce  his  legal  rights 
or  his  equitable  rights  in  the  distribution  of 
such  a  fund,  and  the  proceeding  in  each  case 
is  commenced  by  a  petition  for  a  rule  against 
the  officer.  When  the  claimant  alleges  and 
proves  such  facts  only  as  entitled  him  to 
strict  legal  rights,  the  court  will  enforce  only 
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h\B  legal  rights,  and  theae  according  to  the 
strict  rules  of  law;  but,  when  he  alleges  and 
proYes  such  facts  ju  entitle  him  to  equitable 
relief,  the  court  will  enforce  his  equitable 
rights.  The  dUference  Is  one  of  substance, 
and  not  of  form,  and  this  was  the  practice 
of  the  courts  in  this  state  ^ven  prior  to  the 
passage  of  the  uniform  procedure  act.  of 
1887.  Smith  T.  Bowne,  supra;  Baker  t. 
Gladden,  72  Ga.  409;  Crawford  ▼.  Williams, 
76  Ga.  792. 

The  only  remaining  objection  to  the  peti- 
tion was  that  Mason,  the  maker  of  the  note, 
and  Ayery,  the  original  payee  and  mort- 
gagee, and  Clay,  the  present  holder  of  the 
mortgages  fi.  fa.,  were  not  made  parties. 
Neither  Arery  nor  Mason  had  any  Interest 
In  this  fund,  nor  does  it  appear  firom  the  pe- 
tition how  either  one  of  them  would  be  af- 
fected by  this  distribution;  so  they  are  not 
necessary  parties.  The  third  headnote, 
which  follows  the  ruling  of  this  court  In  the 
case  of  Foster  t.  Rutherford,  20  Ga.  668, 
sufficiently  defines  how  and  when  Clay  Is  to 
be  made  a  party.    Judgment  affirmed. 

GAIiLAWAY,  J.,  presided,  by  designation 
of  the  governor,  in  place  of  ATKINSON,  J., 
disqualified. 


(97  G«.  TTT) 

BRUNSWICK  &  W.  R.  CO.  t.  SMITH. 
(Supreme  Court  of  Georgia.     Feb.  21,  1896.) 

R4luiOAi>8— AoTioir  roB  Dbath  — Gomtributobt 
Nboliobncb. 
Where  two  freight  cars,  one  of  which  was 
used  as  a  station  warehouse,  had  been  left  '*ux^ 
chocked*'  and  "unbraked"  upon  a  side  track  hav- 
ing  a  alight  downward  grade,  and,  upon  being 
put  in  motion  by  a  sudden  storm  of  wind,  ran 
over  and  killed  the  railroad  asent,  who  at  the 
time  was  crossing  the  side  track,  holding  an  nm- 
brella  oyer  himself,  inclined  towards  a  blowing 
rain,  so  as  to  obstruct  from  his  view  the  ap- 
proaching cars,  the  railroad  company  was  not  lia- 
ble for  the  homicide,  it  appearing  that  the  de- 
ceased was  the  sole  employ^  of  the  company  at 
this  station,  baring  at  the  time  full  charge  of 
the  locating  of  these  cars  upon  the  side  track 
in  question;  that  on  this  particular  occasion  they 
were  left  exactly  as  he  directed;  that  he  actu- 
ally knew  that  the  car  by  which  he  was  stricken 
had  not  been  '^chocked"  or  *'braked,"  and  that  it 
was  within  the  scope  of  his  duly  to  know  wheth- 
er or  not  the  other  car  (it  being  the  warehouse 
car)  had  also  been  left  in  this  condition.  If  leaT- 
big  the  cars  without  "chocking'  or  applying 
brakes  to  the  same  was,  under  the  drcumstan- 
cee,  an  act  of  negligence,  it  was  negligence  at- 
tributable to  the  agent  himself. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Pierce  county; 
J.  Ii.  Sweat,  Judge. 

Action  by  Fannie  Ida  Smith  against  the 
Brunswick  St  Western  Raihroad  Company. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.    Reyersed. 

Goodyear  A  Kay,  fbr  plaintiff  In  error.  A^ 
kinson  &  Dunwody,  for  defendant  in  error. 

CALLAWAY,  Special  Judge.  Mrs.  Smith 
brought  suit  against  the  Brunswick  &  Western 


RaUroad  Company  to  recover  damages  for  the 
homicide  of  her  husband,  J.  D.  Smith,  who  was 
the  agent  of  said  railroad  company  at  Ho- 
boken,  in  Pierce  county.  The  evidence  on  the 
trial  of  the  case  disclosed  that  J.  D.  Smith,  the 
deceased,  was  the  agent,  telegraph  operator, 
and  sole  representative  of  the  defendant  rail- 
road company  at  Hoboken.  There  was  a  side 
track  at  the  station,  with  a  slightly  inclined 
grade.  Smith's  office  consisted  of  a  stationary 
box  car  Just  beyond  the  side  track  from  the 
main  line^  and  he  used  an  empty,  movable 
freight  car  for  a  freight  warehouse,  Into  which 
he  received  and  from  which  he  delivered 
freight  On  the  morning  of  the  day  on  which 
Smith  was  killed  this  warehouse  car  and  an- 
other freight  car,  wlilch  was  being  loaded  with 
charcoal,  were  both  on  the  inclined  side  track, 
the  coal  car  with  its  brakes  applied,  and  the 
warehouse  car  with  Its  brakes  off,  when  the 
engineer  of  Baxley,  Boles  &  Ck).,  whose  tram 
road  made  a  X  with  the  Brunswick  &  West- 
em  side  track,  with  his  engine,  by  permission 
of  the  deceased  agent,  moved  both  oars  from 
the  siding,  carried  the  warehouse  car  to  Bax- 
ley.  Boles  A  Co.'s  wartiiioiuse,  unloaded  freight 
from  it,  and  then  replaced  said  warehouse  car 
and  said  coal  car  on  said  side  track  at  the 
places  designated  by  Smith,  who  signaled  with 
Ub  hands  to  the  engineer  where  to  place  each 
car,  directing  the  coal  car  to  be  placed  Just 
above  the  pifbUc  rood  crossing,  and  the  ware- 
house car  on  the  same  side  track,  about  three 
car  lengths  above  the  coal  car,  near  the  switch. 
Both  cars  were  left  unscotcned,  and  with 
brakes  unapplied.  Smith  was  present  when 
the  engine  cut  loose  frcmi  the  coal  car,  and 
knew  that  it  was  left  unsootched  and  without 
brakes.  It  is  not  known  whether  he  knew 
that  the  warehouse  car  was  left  in  the  same 
condition.  He  gave  no  Instmottons  as  to 
scotching  or  applying  brakes  to  either  car. 
Baxley,  Boles  dc  Ca  had  a  general  permission 
from  the  authorities  of  the  Brunswick  &  West- 
em  Railroad  C<»npany  to  use  this  side  track  in 
getting  cars  from  its  road,  and  for  the  neces- 
sary switching  and  Shifting  incident  thereto; 
but  at  the  time  Smith  was  killed,  and  for 
some  time  previous,  it  was  never  used  with- 
out the  express  permission  of  Smith  on  each 
occasion,  the  switch  key  being  oDtamed  from 
him  whenever  it  was  desired  to  so  use  it  It 
is  the  business  of  the  men  who  operate  the 
train  to  apply  brakes  and  scotch  the  cars  when- 
ever necessaiy.  About  1  O'clock  in  the  day, 
a  freight  train,  bound  tor  Brunswick,  stopped 
at  Hoboken,  and  Smith  went  into  the  cab  to 
get  some  waybills.  As,the  freight  train  moved 
off.  Smith  left  the  cab,  and  started  towards 
his  office  in  a  direct  Une,  which  lay  diagonally 
across  the  side  track.  Just  at  this  time  a 
sudden  storm  of  wind  and  rain  began,  the 
wind  blowing  down  the  track  from  the  dkec- 
tion  in  which  the  coal  car  and  warehouse  car 
were  situated.  The  wind  and  rain  were  blow- 
ing in  Smith's  face,  and,  to  protect  himself  and 
the  waybills,  he  raised  an  umbrella  over  him- 
self, inclined  towards  the  blowing  rain,  and 
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JbiB  shut  from  his  view  the  coal  car  aod  the 
warehouse  car,  which,  haying  been  put  in  mo- 
tion by  the  wind,  were  both  rolling  down  the 
side  track  a  short  distance  apart;  and,  while 
Smith  was  crossing  the  side  track,  he  was 
knocked  down  by  .the  moving  coal  car,  and 
his  body  run  over  by  l)oth  cars,  killing  him  in- 
stantly. The  supposition  is  that  the  wind  put 
the  warehouse  cax  in  motion,  which,  rolling 
down  the  side  track,  struck  the  coal  car,  and 
put  that  in  motion.  If  the  two  cars  had  been 
properly  "chocked,"  or  had  their  brakes  prop* 
erly  applied,  the  wind  would  not  have  put 
them  in  motion:  or,  if  the  coal  car  had  he&k 
property  "chocked,"  or  had  its  brakes  applied, 
it  would  not  have  been  put  in  motion  when 
struck  by  the  moving  warehouse  car.  Smith 
was  in  the  discharge  of  his  duties  when  killed4 
The  windstorm,  while  sudden  and  severe, 
could  not  be  considered  an  unusual  storm. 
The  steepest  gmde  of  the  side  track  was  be- 
tween the  places  where  the  coat  car  and  the 
warehouse  car  were  standing  when  put  in 
motion  by  the  wind.  There  was  other  evi- 
dence as  to  Smith's  earning  capacity,  his  age, 
etc.  The  jury  returned  a  verdict  against  the 
railroad  company  for  $2,000.  A  motion  for 
new  trial  was  made  on  the  usual  grounds, 
which,  being  refused  by  the  court,  the  rail- 
road company  excepted,  and  brings  tne  case 
to  this  court  for  review. 

We  cannot  agree  with  learned  counsel  for 
the  plaintiff  in  error  In  his  contention  that 
the  railroad  company  is  rdieved  from  liabil* 
ity  in  this  case  because  the  killing  of  Smith 
was  occasioned  by  the  act  of  God.  To  excuse 
a  common  carrier  from  liability  on  this  ground^ 
it  must  appear  that  the  casualty  was  caused 
by  the  Divine  agency  alone,  and  not  aided  or 
contributed  to  by  the  negligence  of  the  car^ 
rier.  And  when  we  consider  the  well-known 
but  terrible  history  of  wild,  uncontrolled  cars 
on  inclined  ralkoad  tracks,  and  their  tendency, 
in  obedience  to  the  weU-known  laws  of  nature^ 
to  move  on  slight  provocation,  and  the  fickle- 
ness of  the  wind,  which  is  capable  of  blowing 
with  varying  force  and  velocity  from  every 
point  of  the  compass  in  the  short  space  of  an 
hour,  we  cannot  escape  the  conclusion  that 
leaving  these  detached  cars  on  an  inclined  side 
track  at  a  station,  where  people  were  liable 
to  be  crossing  the  track  at  all  times,  unscotch- 
ed,  and  without  brakes,  was  negligence.  It 
can  hardly  be  denied  that  leaving  the  cars  as 
they  were  left  in  this  case,  without  proper 
means  to  hold  them  stationary,  constituted  one 
of  the  essential  causes  of  this  accidmt  But 
in  determining  the  liability  of  the  railroad  com- 
pany in  this  case  it  is  necessary  to  ascertain 
whether  this  act  of  leaving  these  cars  "un- 
attached" and  '*unscotched"  on  an  inclined 
side  track  was  the  negligence  of  the  railroad 
company  or  the  negligence  or  tne  deceased 
agent  The  railroad  company  is  not  excused 
for  any  negligence  which  may  be  justly  char- 
ged to  the  engineer  and  train  hands  of  Baxley, 
Boles  &  Co.  in  leaving  those  cars  in  their  dan- 
gerous condition,  for  it  was  by  the  railroad 


company's  permission  that  they  were  using 
its  tracks  and  moving  its  cars.  Railroad  Go. 
V.  Liddell,  85  Ga.  494,  11  $.  E.  853;  Railroad 
V.  Mayes,  49  Ga.  355;  Railroad  Ck>.  v.  Pass* 
more,  90  Ga.  208,  15  S.  E.  TOO;  Railroad  Co. 
V.  Phlnazee,  93  Ga.  488,  21  S.  E.  06.  But 
it  is  likewise  w^-estabiished  law  in  this  state 
that,  in  order  to  recover  damages  from  a  rail- 
road company  for  the  homicide  of  an  employs, 
it  must  be  shown  that  the  employ^  was  with* 
out  fault  or  negligence,  ipid  mat  he  did  notli- 
ing  to  contribute  to  the  homicfae,  and  neg- 
lected to  do  nailing  to  prevent  the  consequen- 
ces of  the  negligence  of  others.  Railroad  Co. 
V.  Lanier,  83  Ga.  587,  10  S.  JL  27a  The  evi- 
dence discloses  that,  while  the  train  crew  of 
Baxley,  Boles  &  Co.  had  a  general  permission 
from  the  authorities  of  the  Brunswick  &  West- 
ern Railroad  Company  to  use  this  side  track  in 
moving  their  cars,  this  privilege  was  exercised 
in  each  particular  instance  by  the  express  per* 
mission  and  consent  of  the  deceased  agent,  and 
on  the  occasion  in  question  the  cars  were 
moved. and  placed  by  his  direction.  He  was 
present,  and  indicated  by  pignal  with  his 
hands  to  the  engineer  exactly  where  to  place 
each  car.  He  saw  the  engine  cut  loose  ti6m 
the  coal  car,  and  saw  the  tram  hands  leave  it 
without  applying  the  brakes  or  sootchlii^  its 
and,  if  it  was  dangerous  to  so  leave  a  car  on 
an  inclined  side  track,  he  was  charged  with 
notice  of  the  danger,  and  the  railroad  company 
could  only  receive  its  notice  of  such  danger 
through  him,  as  he  was  its  only  representa- 
tive on  the  ground.  Whether  it  wbb  his  duty 
to  have  had  the  car  scotched  or  not,  he  knew 
the  danger,  and  ordinary  prudence  on  his  part 
required  that  he  should  either  have  had  the 
car  made  fast  and  safe  or  else  keep  out  of  its 
path.  It  is  not  disclosed  by  the  evidence 
whether  Smith  actually  knew  that  the  ware- 
house car  was  left  "nncboclced'*  and  without 
brakes,  but  this  car  was  his  warehouse,  where 
he  received,  delivered,  and  stored  his  freight 
It  was  a  movable  warehouse,  with  an  inclined 
foundation.  It  was  his  duty  to  know  the  sta- 
bility of  its  position,  and  it  was  placed,  by 
his  express  direction,  at  or  near  the  steepest 
grade  of  the  side  track.  So  whether  he  ac- 
tually knew  its  dangerous  condition  or  not.  It 
was  his  failure  to  perform  his  duty  which 
made  it  dangerous,  and  this,  as  we  have  seen, 
relieves  the  railroad  company  from  liability. 
It  follows  that  the  judgment  refusing  a  new 
trial  in  this  case  must  be  reversed. 

CALLAWAY,  J.,  presided,  by  designation  of 
the  governor,  in  place  of  ATKINSON,  J.,  who 
was  disqualified. 


(99  Ga.  50) 
BRUCB  V.  STATE. 
(Supreme  Court  of  Georgia.    June  8,  180QL) 
CiuMiNAL  Law— Mnai>ER— CoNTTonox  o»  Panrai* 
PAL  or  Manslaughter. 
Where  two  persons  are  indicted  for  murder, 
one^is  principal  in  the  first  degree,  and  the  oth- 
er as  principal  in  the  second  degree,  the  latter 
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maj  be  tried  and  conrlcted  of  nrarder.  altiioagli 
the  former  had  been  pfeTionriy  tried  and  eon* 
Ticted  ot  Tolnntaiy  manataiaghter  only. 
(Syllabna  by  the  Court) 

Brnir  fftom  ■aporioir  ooort;  Fultno  comitys 
John  S.  Gaudier,  Judge. 

William  Bmoe  wis  eonyteted  of  mmder,  and 
brings  error.    Afflimed. 

A  0.  Perry,  for  plaintiff  in  error.  0.  D.  Bni, 
SoL  Gen.,  for  the  State.  ' 

SIMMONS,  O.  J.  The  sole  (inestion  presented 
for  dedslob  in  this  case  Is  whether  a  pereoQ 
who  is  charged  In  an  IndletineDt  for  murder 
as  principal  In  the  second  degree  can  be  con- 
victed of  murder  when  the  person  charged  as 
principal  in  the  first  degree  has  been  convicted 
by  a  former  jury  of  manslaughter.  Under  oar 
Code,  a  prindpal  in  the  second  degree  Is  he 
who  is  present,  aiding  and  abetting  the  act  to 
be  done,  and,  except  where  It  Is  otherwise  pro- 
vided, shall  receive  the  same  pmdshment  which 
the  law  prescribes  for  the  principal  in  the  flxsl 
degree.  Pen.  Code,  H  42,  43.  In  several,  de- 
cisions this  court  has  held  that  the  trial  of  a 
person  indicted  as  prindpal  in  the  second  de> 
gree  may  be  had  before  that  of  the  person 
charged  as  principal  hi  the  first  d^ree  (Boyd 
T.  States  17  Ga»  194;  Brovm  t.  State,  28  Ga. 
217;  WlUlams  t.  State,  68  Ga.  29);  and 
this,  of  course,  could  not  be  done  if  the 
result  In  the  case  of  the  former  were  de- 
pendeat  upon  the  result  In  the  case  of  the 
person  charged  as  principal  In  the  first  de- 
gree. If  the  person  charged  as  principal  in 
the  second  degree  can  be  tried  before  a  pep- 
son  charged  a?  principal  in.  the  first  degree, 
and  found  guilty,  without  regard  to  what  may 
foe  the  result  in  the  ca^e  of  the  other  prii>> 
dpal,  it  foDowB  that  the  same  verdict  may  be 
rendered  if  he  is  tried  afterwards,  whether  the 
other  prindpal  has  been  found  guilty  of  a  lesser 
off^ise  or  not.  This  Tfew  Is  fully  sustained  by 
authority  outside  of  our  own  decisions.  In  1 
Starfcie,  Cr.  PL  (2d  Ed.)  81,  it  Is  said:  ''Where 
A.  and  B.  are  present,  and  A.  commits  an  offense 
In  which  B.  aids  and  assists  him,  the  hididv 
ment  may  either  all^^  the  matter  according  to 
the  fact,  or  charge  them  both  as  principals  in 
the  first  degree;  for  the  act  of  one  Is  the  act 
of  tile  other.  And,  upon  such  an  Indictment, 
B.,  who  was  present,  aiding  and  abetting,  may 
be  convicted,  though  A.  is  acquitted.  •  •  • 
If  an  bidictm^it  for  murder  diaige  that  A.  gars 
the  mortal  stroke,  and  that  B.  was  present, 
aiding  and  abetting,  both  A.  and  B.  may  be 
convicted,  though  it  turn  out  that  B.  struck  the 
blow,  and  that  A.  was  present,  aiding  and  abet- 
ting. To  go  one  step  further,  upon  a  similar 
indictment,  charging  A.  as  a  prindpal  in  the 
first  degree,  and  B.  as  present,  aiding  and  abet- 
ting, B.  may  be  convicted  though  A.  be  acquit- 
ted.** In  Claik,  Cr.  liiw,  p.  90,  It  is  said: 
'*A  prindpal  in  the  seoond  degree  may  be  pun- 
ished without  havtag  first  trted  and  convicted 
the  prindpal  in  the  first  degree,  and  it  seems 
that  he  may  be  convicted  of  a  higher  offense 
than  the  prindpal  in  the  first  degree;  for  mur- 


der, for  instance,  where  the  latter  has  been 
convicted  of  manslaughter  only."  See,  also,  2 
Blsh.  New  Cr.  Proa  S  3.  A  case  directly  in 
point  is  that  of  Goics  y.  State,  46  Ohio  St.  457, 
21  N.  E.  47e,  where  it  was  held  tliat  "one  in^ 
dieted  as  an  aider  and  abettor  of  the  crime 
of  murder  may  be  placed  on  trial,  convicted 
and  sentenced  for  that  offense^  notwithstanding 
the  prindpal  offender  had  been  tried  previously, 
and  convicted  and  sentenced  for  manslaughter." 
In  Jackson  v.  State,  54  Ga.  439,  relied  upon  by 
counsel  for  the  plaintiff  in  error.  Judge  McCay 
gave,  as  the  reason  why  the  prindpal  in  the 
second  degree  ought  to  have  a  new  trial  on  ac- 
count of  the  grant  of  a  new  trial  to  the  prin- 
cipal in  the  first  degree^  that  the  record  of  the 
conviction  of  the  prindpal  6i  the  first  degree 
had  been  used  on  the  trial  of  the  other  case, 
and  may  have  injured  the  accused;  and  that, 
this  record  having  been  expunged  by  setting  the 
yerdlct  aside,  the  principal  in  the  seoond  degree 
ought  to  have  a  new  trial,  without  this  evidence 
bearing  against  him.  The  decision  hi  that  case, 
therefore,  is  not  in  conflict  with  what  we  now 
hold.    Judgment  affirmed. 

ATKINSON,  J.,  providentially  ahseot,  and  not 
presldhxg. 


err  Ga.  772) 
MAYBR  v.  THOMAS. 
(Supreme  Court  of  Georgia.     Feb.  21,  tSQMf 
Bills  akd  IVotbs— FLSAmve— Owxbr8hip*-Ao- 

COIUCODATION  MaKBK— DbFBNBBS* 

1.  Where  a  suit  was  brought  bv  the  receiver 
Of  a  bank,  suing  for  the  use  of  the  banlc,  on  a 
promissory  note  payable  at  that  bank  to  a  named 
Ijierson  as  cashier,  a  plea  by  the  maker  of  the 
note  admitting  the  truth  of  an  allegation  in  the 
pla^tifiTs  petition  that  the  note  sued  on  was  a 
part  of  the  assets  of  the  bank,  although  denying 
:that  tiie  plaintiff  was  the  holder  or  owner  of  the 
note,  was  properly  stricken  on  demurrer,  it  not 
appearing  that  an  inquiry  into  the  ownership  of 
the  note  was  necessary  to  any  defense  insisted 
upon  by  the  defendant,  or  that  the  form  in  which 
the  suit  was  brought  affected  or  changed  the  de- 
fendant's rights* 

2.  Where  a  person  signed  a  promissory  note 
as  maker,  payaole  to  a  named  person  as  cashier, 
snd  delivered  it  to  a  firm,  which  wrote  its  name 
.across  the  back  of  the  note^  carried  it  to  the 
bank  at  which  it  was  made  payable,  and  obtain- 
ed full  value  therefor,  the  fact  that  the  maker 
was  only  an  acoommodation  maker,  and  did  nst 
receive  or  use  any  of  the  money  obtained  upos 
the  note,  will  not  change  his  character  from 
that  of  maker  to  that  of  indorser,  so  as  to  en- 
titie  him  to  notice  of  nonpayment  by  the  firm, 
even  though  the  bank  knew  that  he  was  merely 
an  accommodation  maker.  Nor  was  such  a  note 
without  consideration  to  the  maker,  since  it  ac- 
complished the  pnrpose  for  which  he  signed  it. 
A  plea  by  the  maker  of  sudi  a  note,  setting  out 
the  above  facts,  was  properly  stridden. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Judge. 

Action  by  Jordan  S.  Thomas,  receiver  of 
the  First  National  Bank  of  Brunswick,  for 
the  use  of  said  bank,  against  Moses  M&yer 
and  another.  From  a  Judgment  striking-  Ills 
pleas,  defendant  Moses  Mayer  brings  error. 
Afiirmed. 
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Atkinson  &  Dunwody,  for  plaintiff  In  error*. 
Goodyear  &  Kay,  for  defendant  In  error. 

QALLAWAY,  Special  Judge.  Jordan  S. 
Thomas,  as  receiver  of  the  First  National 
Pank  of  Brunswick,  brought  suit  for  the  use 
of  said  bank  against  Moses  -Mayer  as  maker, 
2\nd  8.  Mayer,  sunriving  partner  of  S.  Mayer 
&  Ullman,.  as  Indorser,  upon  a  promissory 
note,  of  which  the  following  is  a  copy: 
"$3,000.00.  Brunswick,  Ga.,  March  11th, 
1893.  Sixty  days  after  date  I  promise  to  pay 
to  the  order  of  James  Herr  Smith,  cashier, 
three  thousand  doUars,  at  the  First  National 
Bank.  Value  rec*d.  [Signed]  Moses  May- 
er." Indorsed  on  the  back:  "S.  Mayer  & 
Ullman ;"  and  across  the  face  of  the  note 
was  written:  '<Noted  this  13th  of  June,  1893. 
J.  W.  Conoley,  Notary  Public,  Glynn  County, 
Ga."  The  suit  was  filed  April  30,  1894.  The 
first  paragraph  of  the  petition  alleged  that 
Thomas  was  the  duly-appolnted  receiver  of 
said  bank,  and  entitled  to  collect  all  Its  as* 
sets.  The  second  paragraph  set  out  a  copy 
of  the  note,  as  above,  and  stated  that  it 
was  among  the  assets  of  the  bank,  and  that 
Moses  Mayer  was  indebted  thereon  as  prin- 
cipal, and  S.  Mayer,  as  surviving  partner  of 
S.  Mayer  &  Ullman,  was  indebted  thereon  as 
Indorser.  Moses  Mayer  filed  his  defense,  de- 
nying that  Thomas,  receiver  of  said  bank, 
was  the  owner  or  holder  of  said  note,  and 
called  for  strict  proof  that  he  was  the  duly- 
appointed  receiver  of  said  bank.  He  admit- 
ted all  the  second  paragraph  of  the  petition 
except  that  portion  which  alleged  that  he 
was  indebted  to  the  plaintiff.  He  denied  his 
indebtedness  on  the  note,  alleging  that,  while 
he  signed  the  note  as  principal,  it  was  mere- 
ly for  the  accommodation  of  S.  Mayer  &  Ull- 
man, and  without  benefit  or  interest  to  him; 
that,  at  the  request  of  Mayer  &  Ullman,  he 
executed  the  note  In  the  manner  and  form 
stated,  without  any  consideration  to  himself, 
and  delivered  it  to  S.  Mayer  &  Ullman,  who 
Indorsed  It,  and  delivered  it  to  the  bank  for 
their  own  use  and  benefit;  that  the  bank, 
through  its  officers,  knew  all  these  facts 
when  it  received  the  note,  and  looked  to 
Mayer  &  Ullman  as  the  parties  primarily  lia- 
ble, and  who  were  to  make  payment  thereof; 
that  he  was  liable  on  said  note  only  as  In- 
dorser; that  no  demand  for  the  payment  of 
said  note  was  made  upon  Mayer  Sc  Ullman, 
or  upon  him,  on  the  day  it  fell  due,  and  It 
was  not  protested  in  terms  of  the  law,  nor 
was  notice  of  its  nonpayment  given,  and  for 
this  reason  he  was  discharged  from  liability 
on  the  note.  For  further  plea  he  said  that, 
if  he  was  held  as  principal  on  the  note,  he 
was  not  liable,  because  the  note  was  whoUy 
without  consideration,  and,  aa  to  him,  a  nu- 
dum pactum.  On  motion  of  counsel  for 
plaintiff,  the  court  struck  all  these  pleas  as 
Insufficient  in  law,  and  rendered  Judgment 
for  the  plaintiff  against  Moses  Mayer  as 
maker,  and  S.  Mayer,  as  surviving  partner  of 
S.   Mayer  &  Ullman,   as  Indorser,  for  the 


amount  due  on  said  note,  and  the  defendant 
Moses  Mayer  excepted. 

It  is  not  clear  what  was  the  defendant's 
purpose  or  meaning  in  denying  t^at  Thomas, 
as  receiver  of  the  bank*  was  the  holder  and 
owner  of  the  note,  when  he  expressly  admit- 
ted that  the  note  was  given  aa  alleged,  and 
that  it  was  among  the  assets  of  the  bank. 
This  amounts  to  an  admission  that  the  bsink 
was  the  owner  of  the  note.  While  the  suit 
was  brought  by  Thomas  as  receiver,  it  was 
brought  for  the  use  of  the  bank,  and  the  de- 
fendant need  not  fear  another  suit  on  this 
note  by  the  bank  as  the  owner,  since  a  Judg- 
ment has  already  been  obtained  for  its  use 
by  (me  who  alleges  himself  to  be  its  receiver. 
He  sets  up  no  defense  that  would  be  good 
against  the  bank  and  not  good  against  its 
receiver.  Having  admitted  the  bank's  own- 
ership of  the  note,  the  mere  physical  holding 
of  it  Is  immaterial,  so  far  as  his  interests 
are  concerned.  In  a  suit  brought  for  the  use 
of  the  bank.  Not  having  shown  how  it  was 
necessary  for  his  protection*  nor  what  de- 
fense such  an  Inquiry  would  have  opened  to 
hfm,  he  cannot  raise  the  question  of  owner- 
ship in  this  case.  Oode,  8  2789;  Insurance 
Co.  V.  Vhilng,  67  Ga.  661. 

His  other  pleas  raise, two  questions:  First, 
Whether  one  who  signs  a  negotiable  note 
payable  at  a  bank,  to  the  cashier  thereof, 
merely  as  an « accommodation  maker  for  a 
firm  who  Indorse  their  names  across  the  back 
of  the  note,  and  deliver  it  to  the  bank,  re- 
ceiving value  therefor,  the  maker  receiving 
none  of  the  funds,  and  no  consideration  pass- 
ing from  the  finp  to  him,  and  the  facts  being 
known  to  tho  bank,  is  such  an  Indorser  as  is 
entitled  to  notice  of  nonpayment  and  protest; 
second,  whether  the  note  has  any  considera- 
tion passing  from  the  bank  to  such  a  maker. 
It  has  been  several  times  decided  by  this 
court  that  an  accommodation  Indorser  of  a 
negotiable  Instrument,  who  indorses  the  same 
In  blank,  not  for  the  purpose  of  negotiation 
or  to  transfer  the  title,  but  for  the  purpose 
of  strengthenhig  the  credit  of  the  maker,  or 
fiTuarantylng  payment  by  the  maker,  1^  not 
such  an  Indorser  as  Is  entitled  to  notice  of 
ncnpayment  and  protest  in  order  to  make 
him  liable.  The  contract  of  Indorsement 
proper  is  a  separate  and  distinct  contract 
from  that  entered  into  in  the  original  execu- 
tion of  the  note  or  draft,  and  is  not  a  part  of 
the  original  undertaking.  It  is  the  contract 
by  which  the  title  to  the  note  or  draft  origi- 
nally in  the  payee  passes  to  another.  It  is 
the  contract  which  effects  the  negotiation  of 
the  bill  or  note.  Bach  indorsement  is  a  sep- 
arate and  distinct  contract,  and  each  eolnati- 
tutes  one  link  in  the  chain  of  title  between 
the  payee  and  the  holder  of  the  note.  To 
become  such  an  indorser  on  a  note  payable 
to  order,  one  must  first  be  the  holder  of  the 
note,  either  as  payee  or  as  indorsee^  else  he 
cannot  effect  its  negotiation  by  a  transfer  of 
title.  The  accommodation  indorser,  who 
never  ovms  the  note,  add  who  does  not  in- 
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done  for  the  purpose  of  tranBferrtiiff  the  ti- 
tle for  value,  but  Indorses  merely  for  the 
purpose  of  stren^hening  the  credit  of  the 
maker,  is  liable  as  a  surety,  and  is  not  enti- 
tled to  notice  of  nonpayment  and  protest  in 
order  to  make  him  liable.  Act  1826,  Cobb 
Big.  594;  GoUins  t.  Everett,  4  Cku  266; 
damp  V.  Simmons,  62  Ga.  73;  Neal  r.  Wi^ 
son,  79  Ga.  736,  5  &  B.  54;  ICppens  y.  Forbes, 
82  Ga.  74B,  9  &  B.  723;  Sibley  T.  Bank  (Ga.) 
25  8.  B.  4m>,  The  defendant  in  this  case  cer- 
tainly comes  no  nearer  being  an  indorser 
proper  than  would  such  an  accommodation 
Indorser.  The  liability  of  an  accommodation 
maker  is  incurred  in  the  original  contract; 
and  while  this  liability  may  be  that  of  either 
a  IHincipal  or  a  sure^,  according  to  the  real 
Intention  of  the  parties  to  the  transaction,  it 
cannot  be  that  of  an  indorser  proper.  Moses 
Mayer  was  not  the  owner  of  this  note,  either 
as  payee  or  indorsee,  so  as  to  enable  him  to 
transfer  its  title.  His  indorsement  was  not 
necessary,  and  would  not  affect  its  negotia- 
bility; and,  whether  he  was  to  be  primarily 
or  secondarily  liable,  he  was  in  no  sense  an 
Indorser  proper,  and  was  not  entitled  to  no^ 
tice  of  dishonor  to  make  him  liable*  Neither 
was  thia  transaction  without  consideration 
to  the  defendant  so  far  as  the  bank  was  con- 
cerned. It  was  a  sufficient  consideration  to 
the  maker  that  it  acc<Mnplished  the  purpose 
for  which  he  signed  it,  namely,  the  payment 
by  the  bank  of  its  value  to  S.  Mayer  &  Ull- 
man.  Farritr  v.  Baaik,  90  Ga.  331,  17  S.  B. 
87.  We  have  been  unable  to  discover  any 
merit  in  any  of  these  pleas,,  and  the  court 
committed  no  error  in  striking  them.  Judg- 
ment affirmed. 

'  CALLAWAY,  J.,  presided,  by  designaUon 
of  the  governor,  in  place  of  ATKINSON,  J., 
disqualified.       / 

t(97  Ga.  769) 

PARKBB  et  al.  v.  ROSENHEIM  et  al. 

(Sapieme  Court  of  Georgia.     Feb.  21,  1896.) 

Bzaoimoir— AvjriDAViT  op  lLi.BeALiTT— ,SurFi* 

0ibm0t--pro0b8s—va0atiom  of 

Sbrvigb^Practicb. 

LAn  illegality  filed  to  the  levy  of  an  execu- 
tion issued  upon  a  common-law  Judgment,  which 
stated  as  its  only  ground  'that  no  part  of  the 
amount  of  th^  execution  was  due,"  and  which 
did  not  allege  that  the  defendant  had  not  had 
his  dav  in  court,  nor  any  other  fact  which  en- 
titled him  to  go  behind  the  judgment,  or  that 
the  same  had  been  satisfied,  was  pv^^ly  di»* 
miflsed  on  motion, 

2.  Where  a  fi.  fa.  issued  upon  a  Judgment  ren- 
dered in  1889  was  lerled  upon  property  of  the  de- 
fendant hi  October,  1892,  and  an  affidavit  of  il- 
legality was  filed  by  the  defendant  in  December, 
IM2.  and  at  the  May  term,  1894,  of  the  court  in 
which  the  illegality  was  still  pending,  the  de- 
fendant filed  a  traverse  to  the  return  of  service 
made  by  the  sheriff  in  the  original  suit,  prayinir 
that  the  latter  be  made  a  party,  setting  out  the 
entry  of  service,  denying  its  truth,  alleging  that 
he  had  never  been  served,  and  designating  the 
May  term  above  mentioned  as  the  first  term  of 
the  court  after  notice  to  him  of  the  return  of 
the  sheriff,  such  traverse  was  an  entirely  sepa- 
rfite  and  distinct  proceeding  from  the  illegality. 


and  raised  issues  of  fact  to  be  passed  upon  by 
^  Jury.     Under  the  dedsion  of  this  court  in 
Dosier  v.  Lamb,  69  Ga.  461,  it  was  error  to  dis- 
miss such  traverse  on  mere  motion. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Ck)ffee  county; 
J.  L.  Sweat,  ^udge. 

^Execution  issued  on  the  application  of  Jo- 
seph Bosenheim  &  Oo.  and  others  against  (X 
8,  Parker  and  others.  From  a  Judgment 
dismissing  an  affidavit  of  illegality,  and  a 
traverse  to  the  return  of  service  of  process  in 
the  action^  in  which  the  Judgment  was  ren- 
dered, defendants  bring  error,  Beversed  in 
party  and  in  part  affirmed. 

The  fbllowing  ia  the  official  report: 
An  execution  In  favor  of  Bosenheim  dc  Go. 
against  Parker,  baaed  on  a  Judgment  of  the 
superior  court  of  Coffee  eoimly  of  November 
13, 1880,  wae  levied  October  U,  1892,  on  prop- 
erty of  the  defendant.  He  interposed  an 
affidavit  of  fflegaUly  on  Deeember  30,  1892, 
In  which  he  awore  that  the  execution  '*is  pro- 
ceeding against  deponent  iUegaUy,  fOr  that 
no  part  of  saM  amount  is  due.*'  At  t^e 
March  term,  1894,  of  the  superior  court,  the 
defendant  traversed  the  return  of  the  sheriff 
upon  the  dedaraition  In  the  suit  in  which  the 
Judgment  was  rendered,  the  return  being  a 
retom  of  personal  service,  and  alleged  that 
he  was  never  served  in  any  way;  that  he  did 
not  appear  and  plead,  oor  authorize  any  one 
to  do  so  for  him;  that  he  did  not  waive  or 
accept*  service;  that  be  has  a  meritorious 
defense  to  the  action,  in  that  he  is  not  indebt- 
ed to  phUntlffB  in  any  sum;  that  the  pres- 
ent IS  the  first  term  of  the  court  after  notice 
to  hfm  Of  said  return.  And  thereupon  he 
prayed  that  the  sheriff  be  made  a  party  to 
this  traverse,  and  that  a  rule  issue  requiring 
the  plaintiffs  and  the  sheriff  to  show  cause 
why  said  return  should  not  be  vacated.  The 
sheriff  was  made  a  party  defendant  to  the 
traverse,  and  rule  issued  as  prayed  for.  By 
consent  the  two  causes— the  illegality  and 
the  traverse— were  heard  together.  Without 
hearing  any  evidence,  but  upon  mere  motion 
of  counsel  to  dismiss  both  the  illegality  and 
the  traverse,  the  court  dismissed  both,  and 
gave  Judgment  against  Parker  and  the  sure- 
ties on  his  Illegality  bond  for  costs.  Fhrker 
and  his  sureties  excepted  to  said  ruling. 

Atkinson  So  Dunwody,  for  plaintiffs  in  er- 
ror. G.  J.  Helton  &  Son,  for  defendants  in 
error. 

CALLAWAY,  Special  Judge.  The  iUegali- 
ty  and  the  traverse  to  the  sheriff's  return  of 
service,  though  heard  together  by  consent, 
were  separate  and  distinct  proceedings.  The 
affidavit  of  Illegality  is  entirely  without  mer- 
it, and  fatally  defective.  It  does  not  allege 
that  the  defendant  has  not  been  served,  nor 
that  he  did  not  appear,  nor  any  other  fact 
showing  that  he  had  not  had  his  day  in  court; 
and  without  these  allegations  he  cannot  go 
behind  the  Judgment.  The  court  committed 
no  error  in  dismissing  it  on  motion. 
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The  trayerae  to  the  sheritTi  reccrn  of  serv/* 
Ice  contained  all  the  essential  elements  of 
such  a  traverse.  It  denied  the  truth  of  the 
retorn  of  service  made  by  the  sberlfiF,  and  al- 
leged that  he  had  never  been  served  In  any 
manner;  that  he  had  never  waived  service, 
nor  appeared  or  pleaded  to  said  cause.  He 
also  alleged  the  term  at  which  the  traverse 
was  ffled  to  be  the  first  term  of  said  court 
after  notice  to  him  of  said  entry  of  service. 
He  prayid  for  a  ride  requiring  the  plaintlflf 
and  the  sheriff  to  show  cause  why  said  return 
of  service  should  not  be  vacated  and  set 
aside.  This  complies  with  all  the  require- 
ments of  section  3340  of  the  Code,  and  raises 
two  questions  of  fact  to  be  passed  upon  by  a 
jury:  First,  whether  the  traverse  was  fiiade 
at  the  first  term  of  the  court  after  notice  of 
the  entry  of  service,  and  before  pleading  to 
the  merits;  and,  second,  whether,  the  trav- 
terse  being  In  time,  the  return  of  the  officer 
was  true  or  false.  Dozler  v.  Lamb,  58  Ga. 
461.  The  fact  that  the  defendant  knew  of 
the  existence  of  the  judgment  In  October^ 
1892,  when  the  execution  was  levied  upon 
his  property,  and  in  December,  1802,  when  he 
filed  his  Illegality,  does  not  negative  his  al- 
legation in  the  traverse  of  a  want  of  knowl- 
edge of  the  return  of  service.  Knowledge  of 
the  existence  of  a  judgment,  and  Ignorance 
of  the  existence  of  a  return  of  service  upon 
the  declaration  and  process  whereon  the 
judgment  Is  founded,  are  not  necessarily  in- 
consistent The  traverse  raised  Issues  of 
fact  which  should  have  been  passed  upon  by 
the  jury,  and  the  court  erred  in  dismissing 
the  same  on  motion.  Judgment  dismissing 
Illegality  affirmed.  Judgment  dismissing 
traverse  reversed. 

OALLA.WAY,  J.,  presided,  by  designation 
of  the  governor,  In  pdaoe  of  Associate  Justice 
ATKINSON,  dlsquaUfied* 
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BRUNSWICK  GROCERY  CO.  v. 

SPENCER  et  «1. 

(Supreme  Court  of  Georgia,     Feb.  21,  1896.) 

LjLlTOLORO    AND    TbNIKT— IRJUBISS    TO    TBNANTS' 

Goods  —  Liability  —  Mbabukb  or  Damaqbs  ^ 
Plbadino   and    Proof  —  Waiybb    of    Objbo- 

TION8. 

1.  Where  a  landlord  rented  a  Btorehouse  to  a 
tenant  to  be  used  for  the  storage  of  groceries 
aiid  a  TioIeDt  and  unnsual  storm  of  wind  ana 
rain  unroofed  the  building  and  let  in  the  rain, 
which  damaged  the  goods  therein,  the  landlord, 
in  the  absence  of  a  contract  to  protect  the  ten- 
ant against  such  extraordinary  and  unforeseen 
occurrences,  was  not  liable  for  damages  thus 
resulting;  nor  for  further  damages  occasioned 
by  a  second  rainstorm,  unless  in  the  meantime 
there  had  been  sufficient  time  and  opportunity 
to  make  the  needed  repairs  upon  the  roof. 

2.  The  measure  of  the  damages  which  a  ten- 
ant is  entitled  to  recover  from  his  landlord  for 
Injury  to  goods  caused  by  the  leaking  of  water 
through  a  defective  roof,  in  case  the  landlord 
is  liable  therefor,  is  the  difference  between  the 
market  value  of  the  goods  immediately  preced- 
ing the  injury  and  their  market  value  Immedi- 
ately thereafter. 


8.  The  aetion  being  for  the  rent  of  a  istote^ 
house,  a  plea  alleging  that  the  defendant  rented 
the  Memises  ''upon  the  understanding  that  the 
storehouse  was  m  a  safe  and  sound  condition, 
free  from  all  leaks',  and  suitable  for  the  pux^ 
poses  for  which  the  defendant  desired  to  use 
the  same;  that  the  plaintiffs  knew  for  what 
purpose  the  same  was  rented  by  the  defendant) 
and  that  after  said  storehouse  was  rented  and 
occupied  by  the  defendant^  for  only  a  short  spact 
of  time,  owing  to  the  unsound  condition  of  the 
roof  upon  said  building,  the  storehouse  was 
flooded  with  rainwater,  and  the  proper^  of  the 
defendant  •  «  •  was  injureu  and  damaged 
[in  an  amount  stated],  and  became  a  total  loss 
to  the  defendant,**— cannot  be  supported  "by  proof 
that  the  building  was  unroofed  by  a  sudden 
and  violent  storm,  and  that  the  landlord  failed 
to  exercise  due  diligence  .in  iiavlng  the  necessary 
repairs  made. 

4.  Where,  although  a  case  was  tried  upon  an 
entirely  erroneous  theory,  the  evidence,  upon  the 
real  merits  of  the  case,  demanded  a  Yerdict  for 
the  plaintiff,  such  verdict  will  not  be  set  aside 
because  of  errors  committed  by  the  judge  during 
the  progress  of  the  trial. 

5.  Although  the  principal  sum  sued  for  in  the 
declaration  (as  it  appears  In  the  record)  wss 
only  $900,  and  the  verdict  In  favor  of  the  plain- 
tiff was  for  $1,157,  yet  as  the  judge,  in  his 
charge  to  the  jury,  stated  that  the  amount 
claimed  in  the  suit  was  $1,200  for  the  leatsil  of 
a  building,  and  that  the  defendant  admitted  ow- 
ing the  sum  thus  claimed,  but  relied  upon  the 
defense  of  set-off,  Inasmncn  as  no  objection  waS 
made  to  the  verdict  either  in  the  trial  court  or 
In  this  oourt,  upon  the  ground  that  the  recovery 
was  in  excess  of  the  amount  sued  for,  it  will  be 
presumed  that  the  declaration  was  amended  sO 
as  to  support  the  verdict,  so  far  as  the  question 
Of  amount  is  ^noemed. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Glynn  county; 
J.  L.  Sweat,  Judge. 

Action  by  Samuel  Spencer  and  others,  i^ 
ceivers  of  the  Bast  Tennessee,  Virginia  & 
Georgia  Railroad  Ck>mpany,  against  the 
Brunswick  Grocery  Company.  From  a  jud^ 
ment  for  plaintiffs,  defendant  brings  erh>r. 
Affirmed.  ■  •' 

Atkinson  &  Dunwody,  for  plaintiff  In  error. 
GkMdyear,  f Kay  &  Brantley,  for  defendants 
in  error.  * 


OALI4AWAY,  Special  Judge.  Spencer  and 
others,  as  receivers  of  the  Bast  Tennessee, 
Virginia  &  Georgia  Railroad  Company, 
brought  suit  against  the  Brunswick  Grocery 
Company  to  recover  $900,  alleged  to  he  dua 
for  rent  of  a  brick  warehouse  in  Brunswick, 
from  August  1,  1898,  to  May  1,  1894,  at  $100 
per  month.  The  Brunswick  Grocery  Com- 
pany filed  Us  answer,  admitting  the  indebt- 
edness for  rent,  as  claimed,  hut  alleged  "that 
the  plaintiffs  ought,  not  to  recover,  for  the 
reason  that  the  defendant  rented  the  pren^- 
Ises  from  the  plaintiffs  upon  the  understand- 
Ing  that  the  storehouse  was  in  a  safe  and 
sound  condition,  tree  from  all  leaks,  and 
suitable  for  the  purposes  for  which  the  de- 
fendant desired  to  use  the  same;  that  the 
plalntUfs  Jmew  for  what  purposes  the  same 
was  rented  by  the  defendant,  and  that  after 
said  storehouse  was  rented  and  occupied  by 
the  defendant  for  only  a  short  space  of  time, 
owing  to  the  unsound  condition  of  the  roof 
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upon  Mdd  lnilldl]ig»  the  storehooM  was  flood- 
ed with  rainwater,  and  the  property  of  the 
defendant,  to  the  amount  of  $1,624.70,.  was 
Injured  and'  damaged,  and  became  a  total 
loss;  that  the  condition  ot  the  roof  was  un- 
known to  the  defendant  at  the  time  of  rent- 
big  said  property,  but  plaintiffb  at  that  time 
knew  the  same  to  be  unsafe  and  unsound, 
and  not  In  a  tenantable  condition,  and,  al- 
though knowing  these  f^ets,  warranted  the 
Same  to  be  safe  and  sound  and  in  esvexj  way 
suitable  for  the  "purposes  for  which  the  same 
was  rented;  that,  by  reason  of  such  repre- 
scntattoDs  made  upon  the  part  of  the  plain- 
tlirs»  the  defendant  occtipied  said  building, 
storing  yaluable  and  costly  groceries  therein, 
and  was  damaged  In  the  amount  stated 
aboYe.'*t  To  this  answer  was  attached  a  bill 
of  partiCQlars,  stating  the  items  damaged, 
their  Talve,  and  the  amount  ot  damage  to 
each  item.  This  answer  was  subsequently 
amended  by  adding  an  additional  bill  of  par- 
ticulars, and  Increasing  the  amount  of  dam- 
ages daimed  from  $1,624.70  to  $2,364.11,  and 
by  adding  an  item  of  $43  paid  by  defend- 
ant for  repairing  an  elerator  in  said  build- 
ing. The  plaintiffs  rested  their  case  upon 
the  defendant's  admission  of  Indebtedness 
for  rent  The  defendant  introduced  consid- 
erable testimony  which  showed  that  a  vio^ 
lent  and  unusual  stoim  passed  oyer  Bruns- 
wick on  Sunday  night,  August  27,  1803» 
which  unroofed  several  buildings  in  the  city, 
blew  down  the  tower  of  the  Ogleth<Mi>e  Ho- 
tel, blew  ofT  a  large  portion  of  the  Mallory 
steamship  warehouse,  blew  a  tugboat  from 
its  mooring,  blew  the  steamer  Oity  of  Bruns- 
wick and  a  pilot  boat  up  into  the  marsh,  and 
did  considerable  damage  along  the  entire 
South  Atlantic  coast.  The  rented  building 
was  covered  with  tin,  was  partly  unroofed 
by  this  storm,  and  the  rain,  pouring  through 
on  the  night  of  August  27th,  damaged  the 
goods  of  d^endant  to  an  extent  estimated 
.at  from  $150  to  $200.  Plaintiffs  were  noti- 
fied on  the  morning  of  August  28th  of  the 
jcondition  of  the  roof,  and  were  requested  to 
repair  the  same,  but  tailed  to  do  so  for  some 
time;  and  in  the  meanwhile,  on  the  following 
Thursday  night,  a  heavy  rain  fell  in  Bruns- 
wick, and  the  water  poured  through  the 
open  and  unrepaired  roof  of  the  building  up- 
on defendant's  goods,  and  damaged  them  to 
the  extent  set  out  in  the  bill  of  particulars 
attached.  This  was  during  the  yellow  fever 
epidemic  in  Brunswick,  and  all  business  and 
railroad  schedules  were  demoralized.  There 
were  no  tin  nor  competent  tinners  in  Biftins- 
wlck,  and  these  had  to  be  carried  there  by 
plaintiffs  from  Macon  and  Atlanta.  The  evi- 
dence was  somewhat  conflicting  as  to  the 
amount  of  diligence  exercised  by  the  plain- 
tiffs in  repairing  the  roof,  but  there  was  no 
evidence  that  the  roof  was  in  an  unsound  or 
unsafe  condition  at  the  time  of  rental,  or 
when  It  was  injured  by  the  stonn.  The 
$43  paid  by  defendant  for  repairing  the  ele- 
vator was  admitted  by  plaintiffs  to  be  a 


Just  deduction  from  the  r^it«*and  it  seemi 
that,  the  original  suit,  for  $900  rent,  was  coo- 
verted  into  a  suit  for  $1,200,  we  presume,  by 
amendment,  though  no  such  amendment  ap- 
pears in  the  record.  But  the  judge,  in  hit 
charge,  stated  that  it  was  admitted  that 
$1,200  was  due  for  rent,  and  the  verdict  foi 
the  plaintiffs  was  for  $1,157,  and  it  was  not 
excepted  to  as  being  in  excess  of  the  amount 
sued  for,  so  that  it  is  a  reasonable  presump- 
tion that  the  declaration  was  amended  in 
this  respec^  The  defendant  filed  a  motion 
for  a  new  trial,  upon  the  statutory  grounds 
and  upon  alleged  error  In  numerous  extracts 
from  the  charge  of  ^  the  court.  The  motion 
was  overruled,  and 'the  defendant  excepted 
upon  all  the  grounds  set  out  in  the  motion. 

In  the  extracts  from  the  charge  excepted 
to  in  the  fourth,  fifth,  seventh,  eighth,  and 
thirteenth  grounds  6f  the  motion  for  a  new 
trial,  the  court  charged  the  jury  the  princi- 
ples of  law  substantially  as  set  out  in  the 
first  headnote,  which  we  think  sound  in  prin- 
ciple, and  sustained  by  the  decisions  of  this 
court  in  the  cases  of  Quthman  v.  Oastleberryy 
49  Oa.  272,  and  Whlttie  v.  Webster,  55  Oa, 
180. 

The  charge  complained  of  in  the  tenth 
ground  of  the  motion  for  new  trial  was  as 
follows:  "That  the  true  test  of  damages,  if 
a^y,  sustained  by  the  defendant,  would  be 
the  difference  between  the  market  value  of 
the  goods  before  they^were  damaged  and  the 
price  they  were  sold  for  afterwards  in  dpen 
market**  This  charge  is  not  accurate.  The 
amount  of  damage  to  injured  goods  is  the 
amount  of  depreciation  In  value  caused  by 
the  injury,  and  this  is  the  difference  between 
their  market  value  immediately  before  the 
injury  and  their  market  value  Immediately 
after  the  injury.  Goods  may  be  sold  in  the 
market  at  a  price  very  different  from  their 
market  value,  either  higher  or  lower;  and, 
while  the  price  at  which  they  are  sold  is  a 
circumstance  which  may  be  considered  in  de- 
termining what  is  their  market  value,  sfich  a 
price  is  not  necessarily  the  market  value. 
The  correct  rule  for  measuring  damages  in 
such  cases  Is  that  stated  in,  the  second  head- 
note. 

tJnder  the  view  which  we  take  of  this  casej 
it  is  not  necessary  to  set  out  or  discuss  the 
other  exceptions  to  the  charge.  The  case 
made  by  the  defendant  in  its  answer,  and' 
the  cause  which  it  sought  to  establish  by  Its 
testimony,  are  so  entirely  different  that  nei- 
ther one  can  support  the  other.  In  the 
pleadings,  it  alleges  as  its  only  source  of  In- 
Jury  and  damage  the  unsound  condition  of 
the  roof  of  the  building,  which  was  rented 
on  the  understanding  and  with  the  warranty 
that  it  was  safe  and  sound  and  free  from 
leaks^  There  was  no  testimony  whatever 
that  the  roof  was  unsound  at  the  time  of 
renting  or  that  it  failed  to  come  fuUy  up  to 
the  alleged  warranty.  The  evidence  estab- 
lished the  fact  that  the  building  was  un- 
roofed by  a  very  violent  and  unusually  se- 
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vera  storm.  Tbere  Is  not  even  an  intlinatioii 
that  its  unsound  condition  contributed  to  Its 
unroofing.  The  evidence  further  discloses 
that  a  yeiy  small  portion  of  the  damages 
claimed  was  caused  by  the  storm  which  un- 
roofed the  building.  The  defendant  cannot 
recover  the  damages  caused  by  this  storm, 
because  it  was  not  alleged  or  proved  that 
it  bad  a  contract  with  the  plalntitllB  to  pro- 
tect it  againat  such  an  unforeseen  and  ex- 
traordinary occurrence.  The  greater  part  of 
the  damage  to  the  goods  was  caused  by  a 
heavy  rain  four  days  after  the  storm,  wh^u 
the  rainwater  poured  through  the  open  places 
in  the  injured  roof,  wmch  had  not  been  re- 
paired, and  by  wetting  the  goods  damaged 
them.  The  landlords  had  been  notified  of 
the  injured  and  exposed  condition  of  the 
building  on  the  day  after  the  storm,  but  had 
not  repaired  it  when  this  rain  fell.  If  they 
bad  reasonable  opportunity  and  time  to  re- 
pair it  after  notice,  and  before  the  tain 
which  caused  the  damage,  and  failed  to  re- 
pair it,  they  would  unquestionably  be  liable 
for  the  consequent  damages.  The  question 
of  their  liability  for  failure  to  repair,  and 
whether  they  had  reasonable  time  and  oppor- 
tunity to  make  the  rel>alrs  after  notice  and 
before  the  damaging  rain,  would  have  been 
proper  questions  to  submit  to  the  jury  for  de- 
termination, had  such  a  cause  of  injury  been 
properly  set  out  or  declared  upon  in  the  de- 
fendant's answer;  but  no  such  acts  of  neg- 
ligence or  cause  of  injury  are  alleged  or  even 
suggested,  and  the  law  confines  the  right  to 
recover  to  the  causes  set  out  in  the  pleadings. 
Railroad  Ck>.  v.  Avant,  80  Ga.  195,  6  S.  B.  78; 
Railroad  Co.  t.  Nash,  81  Ga.  580,  7  S.  B.  808; 
Railroad  Go.  r.  Oaks,  52  Ga.  410.  So  that, 
had  the  proof  atisfied  the  Jury  that  the 
plaintiffs'  negligence  in  failing  to  repair  caus- 
ed their  damage,  which  it  does  not  seem  to 
have  done,  the  defendant  would  not  have  been 
entitled  to  recover,  not  having  set  out  such  a 
cause  of  action.  The  verdict  was  demanded 
by  the  evidence,  and  there  was  no  error  In 
refusing  a  new  trlaL    Judgment  affirmed. 

CALLAWAY,  J.,  presided,  by  designation 
of  the  governor,  in  place  of  ATKINSON^  J., 
disqualified. 


(97  Oa.  763) 


DUNN  V.  ABRAMS. 


(Supreme  Court  of  Georgia.  Feb.  22,  1896.) 
Insubanob  -^  Fbbmium  —  PATniTT  AS  Condition 
pRBOBDBRT— Action  to  Rboovsb— DsntNssB. 
1.  Although  a  policy  of  life  InBorance  stipu- 
lated on  its  face  that  it  should  not  take  effect 
oirtil  the  first  premium  was  paid,  it  was  not  ren- 
dered invalid  because  the  application  signed  by 
the  insured  before  he  received  the  policy  (and 
which  was  copied  in  and  made  a  part  of  the 
policy)  stated  that  the  first  premium  had  not 
been  paid,  when,  as  a  matter  of  fact,  this  first 
premium  was,  before  the  delivery  of  the  policy, 
paid  to  the  company  by  the  agent  who  wrote 
the  insurance;  and  the  payment  of  such  premi- 
um by  the  agent,  in  pursuance  of  an  agreement 
between  him  and  the  insured,  was  a  valuable 


consideration  for  a  promfasofy  note  given  to  the 
agent  by  the  insured. 

2.  A  statement  by  an  Insurance  agent  that 
the  first  premium  upon  a  policy  would  be  $218^ 
when  in  fact  it  was  S222.o0,  is  not  such  a  mis- 
representation as  will  make  void  a  promissory 
note  for  the  former  sum,  given  by  tne  insured 
to  the  agent,  who»  by  agreement,  paid  the  first 
premium,  and  sought  to  collect  from  the  insured 
only  the  amount  of  the  note. 

3.  The  verdict  was  demanded  by  the  evidence, 
and  therefore  the  court  did  not  en;  in  directing 
the  jury  to  find  the  same^  nor  in  refusing  to 
set  it  aside. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Appling  coun- 
ty; J.  L.  Sweat,  Judge. 

Action  by  J.  B.  Abrams  against  J,  D. 
Dunn.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.    Affirmed. 

B2.  D.  Graham  and  B.  P.  Padgett,  for 
plaintiff  in  error.  T.  A.  Parker  and  Atkin- 
son &  Dunwody,  for  defendant  in  eitor, 

CALLAWAY,  Special  Judge.  J.  B. 
Abrams  sued  J.  D.  Dunn  for  $213  principal, 
besides  Interest  and  attorneys'  fees,  due  on 
a  promissory  note  dated  March  15,  1888. 
The  note  was  given  by  Dunn  to  Abrams, 
who  was  an  insurance  agent,  for  a  loan  of 
$218,  to  pay  the  first  premium  on  a  policy 
of  life  insurance,  written  for  Dunn  by  the 
company  which  Abrams  represented.  Dunn 
pleaded  failure  of  consideration  in  the  note 
because  the  policy  contained  on  Its  face  the 
following  requirement:  *This  policy  shall 
not  take  effect  until  the  first  premium  Is 
paid  while  the  insured  is  in  good  health,** 
and  also  contained  In  a  copy  of  the  appli- 
cation for  Insurance,  which  was  attached 
to  and  made  a  part  of  the  policy,  a  state- 
ment that  the  first  premium  had  not  been 
paid.  Abrams  was  to  pay  the  first  premi- 
um, and,  as  a  matter  of  fact,  did  pay  it  In 
the  regular  course  of  his  dealings  with  the 
company,  and  received  from  the  company 
the  proper  receipt  for  the  premium,  before 
the  policy  was  delivered  to  the  insured. 
The  recital  of  nonpayment  in  the  application 
Is  not  conclusive  as  to  the  fact  of  payment, 
and  when,  as  a  matter  of  fact,  it  was  paid, 
and  the  company  issued  its  regular  receipt 
therefor,  this  was  a  compliance  with  the 
above  requlremeut  on  the  face  of  the  policy, 
and  it  was  not  invalid  because  of  such  re- 
cital in  the  application.  The  payment  of 
this  premium  by  Abrams  was  a  valuable 
consideration '  for  the  note  sued  on.  Dunn 
further  pleaded  that  the  note  was  void 
because  of  misrepresentations  made  lij 
Abrams  as  to  the  policy,  to  Induce  him  to 
take  the  insurance  and  give  the  note;  that 
Abrams  represented  that  the  first  premium 
would  be  1213,  and  that  no  future  annual 
premium  would  amount  to  as  much  as  |200, 
whereas  the  policy,  which  was  In  evidence, 
recited  that  each  annual  premium,  includ- 
ing the  first,  was  $222.50.  The  notice  of 
the  call  for  the  second  annual  premium, 
which  was    the    only  evidence  as    to  the 
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amount  of  future,  premiumfl,  stated  that  thd 
premium  was  9222.50»  diminished  by  a  dlTi" 
dend  of  $46.13,  leaylng  the  amount  due  by 
Dunn  on  the  premium  $176.87.  These  facts 
do  not  support  a  plea  of  misrepresentation. 
The  first  premium  was  $222.50,  Instead  of 
$212,  IS  ▲brams  represented  it  would  be; 
but,  whaterer  It  was,  Abrams  paid  it,  and 
only  called  on  Dunn  to  pay  the  amount  of 
the  note,  $213,  which  waa  the  amount  that 
he  represented  the  first  premium  would  be. 
The  misrepresentation  waa  immaterial  and 
harmless  to  Dunn,  and  he  cannot  ayoid  pay- 
ment of  the  note  on  that  account  The  eyi- 
dence  further  disclosed  that  Dunn  kept  the 
policy  for  the  entire  period  coTered  by  the 
first  premium,  and  nerer  offered  to  surren- 
der it  to  the  company,  or  have  it  changed 
in  any  respect  We  do  not  think  the  court 
erred  In  directing  a  yerdict  for  the  plaintiff. 
Judgment  aOlrmed. 

QAXjLAWAY,  J.,  presided,  by  designation 
of  the  goyernor,  hi  place  of  ATKINSON, 
J^  disqualified. 

(98  Ga.  381) 

McCORD  et  al.  ▼.  WHITEHEAD. 

(Supreme  Court  of  Georgia.     April  27,  1896.) 

Wills  —  OoNSTftnorioN  —  Estatbs  in  Ck>MMO!i  — 
Dbbd— ErrsoT. 

1.  Where,  by  s  will  executed  and  probated 
in  1854,  a  testatrix  devised  and  bequeathed  her 
entire  estate  to  certain  named  persons  as  trus- 
tees, upon  uses  and  trusts  declared  In  the  fol- 
lowing words:  "In  trust,  neyertheless,  for  the 
uses  and  purposes  hereinafter  expressed;  that 
is  to  say,  in  trust  for  the  support  and  mainte- 
nance of  my  children  not  provided  for,  and  to 
have  a  home  for  them  under  the  superrision  of 
my  husband  alone.  In  trost,  also,  that  that 
part  or  portion  that  may  be  set  apart  for  eadi 
of  my  daughters  may  be  made  oyer  to  trustee 
or  trustees  for  each  of  them  and  their  children, 
and  not  subject  to  the  debts  or  contracts  of  said 
trustee  or  any  husband  with  which  any  of  them 
now  have  or  may  hereafter  intermarry;  and,  in 
the  event  of  having  no  children,  such  as  have 
none  are  authorized  to  devise  it  in  any  manner 
they  thhik  pr«^r,"— fte2(2,  that  the  Utle  to  that 
portion  of  the  estate  which,  under  this  wilL 
went  to  a  daughter  of  the  testatrix  and  a  child 
of  this  daughter  who  was  in  life  at  the  time  of 
the  execution  of  the  will,  and  who  survived  the 
testatrix,  vested  in  the  daughter  and  this  child 
as  tenants  in  common. 

2.  Upon  a  biU  in  equity  filed  in  1860,  the  ex- 
ecutors of  an  estate  were  removed  from  their 
trust,  and  it  was  thereupon  decreed  that  the 
property  in  their  hands  be.  by  a  receiver  acting 
m  conjunctioii  with  certain  commissioners,  di- 
vided among  the  devisees  and  legatees,  and  that 
the  receiver  "do  by  his  deed  convey  to  and  set- 
tle the  several  portions  of  said  property  deliver* 
ed  to  the  femes  covert  [who  were  parties  to  the 


to  the  nature  of  the  title  vested  by  the  will  in 
any  of  the  devisees.  The  receiver,  in  pursu- 
ance of  a  division  made  under  this  decree,  con- 
veyed to  a  trustee,  for  one  of  the  femes  covert, 
a  p^ion  of  the  property,  and  In  the  deed  re- 
cited that  it  was  made  by  virtue  of  the  decree, 
•*and  in  conformity  to  the  last  will  -and  testa- 
ment" of  the  deceased,  but,  erroneously  constru- 
ing the  will,  undertook  by  the  deed  to  vest  the 


title  to  the  property  thereby  conveyed  in  the 
trustee  for  the  use  of  the  cestui  que  trust  for 
life,  with  remainder  to  such  children  as  she 
might  leave  surviving  her.  Hdd,  that  the  re- 
ceiver had  no  power  to  convey  except  in  con- 
formity to  the  provisions  of  the  will,  and  there- 
fore the  deed  made  by  him,  even  without  a  ref- 
ormation, should  not  be  so  construed  as  to  de- 
feat the  purpose  of  the  will  in  relation  to  vest- 
ing the  title  to  the  property  thereby  disposed  of, 
and  that  the  only  effect  of  the  deed  was  to  pass 
title  in  accordance  with  the  provisions  of  the 
will  itself. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Warren  county; 
Seaborn  Reese,  Judge. 

Action  by  H.  A.  McCord,  executrix,  and  an- 
other, against  James  Whitehead,  to  quiet  ti- 
tle. A  demurrer  to  the  petition  was  sustain- 
ed, and  plaintiffs  bring  error.    Reversed. 

W.  K.  Miller,  G.  Z.  McCord,  Harrison  & 
Peeples,  and  H.  Phinizy,  for  plaintiffs  in  er- 
ror.  H.  T.  Lewis,  for  defendant  in  error. 

SIMMONS,  0.  J.  By  a  wiU  executed  and 
probated  In  1864,  Mrs.  Mary  Ann  Harper  de- 
yised  and  bequeathed,  to  the  persons  named 
as  executors  therein,  her  entire  estate,  upon 
nses  and  trusts  declared  in  the  following 
words:  **In  trust,  nevertheless,  for  the  uses 
and  purposes  hereinafter  expressed;  that  is 
to  say,  in  trust  for  the  support  and  main^ 
tenance  of  my  children  not  provided  for,  and 
to  have  a  home  for  them  under  the  super* 
vision  of  my  husband  alone.  In  trust,  jalso, 
that  that  part  or  portion  that  may  be  set 
apart  for  each  of  my  daughters  may  be  made 
over  to  trustee  or  trustees  for  each  of  them 
and  their  children,  and  not  subject  to  the 
debts  or  contracts  of  said  trustee  or  any  hus- 
band with  which  any  of  them  now  haye  or 
may  hereafter  Intermarry;  and.  In  the  event 
of  having  no  children,  such  as  have  none 
are  authorized  to  devise  it  in  any  manner  they 
think  proper."  At  the  time  of  the  execution 
of  the  will,  one  of  the  daughters,  Mrs.  Mary 
Ann  Whitehead,  had  a  child,  James  White- 
head, who  was  bom  in  1862.  In  1861,  upon 
a  bill  filed  by  certain  of  the  daughters  of  the 
testatrix,  a  decree  was  rendered  whereby  the 
executors  were  removed  from  their  trust,  and 
It  was  decreed  that  the  property  in  their 
hands  be,  by  a  receiver  acting  in  conjunction 
with  certain  commissioners,  divided  among 
the  devisees  and  legatees,  and  that  the  re- 
ceiver **do  by  his  deed  convey  to  and  settle 
the  several  portions  of  said  property  deliyer- 
ed  to  the  femes  covert  [who  were  parties  to 
the  bill]  upon  a  trustee,  or  trustees,  in  con- 
formity with  the  provisions  and  directions  in 
said  will  contained."  The  property  was  di- 
vided accordingly,  and  the  receiver  executed 
to  James  Troup  Whitehead,  the  husband  of 
Mary  Ann  Whitehead,  as  trustee  for  her,  a 
deed  reciting  that  it  was  made  by  virtue  of 
the  decree,  "and  in  conformity  to  the  Uist 
will  and  testament"  of  the  deceased,  and  pur- 
porting to  convey  a  certain  portion  of  the 
property  to  the  trustee  for  the  use  of  the 
cestui  que  trust  **for  life,  and,  if  she  should 
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die  Iteavlng  Issue,  to  be  diTided  among  her 
children  or  their  representatlyes,  and,  in  case 
she  should  have  no  children,  to  devise  it  In 
such  manner  as  she  might  see  proper."  In 
1863  the  trustee  sold  this  property,  under  an 
order  of  court  granted  upon  his  ez  parte  peti* 
tlou,  and  executed  to  the  purchaser  a  deed 
which  purported  to  convey  the  title  in  fee 
simple.  In  1891,  Z.  McOord,  a  successor  in  tl* 
tie  to  the  purchaser,  died,  in  possession  of 
the  property;  and  shortly  thereafter  his  ex- 
ecutrix, Mrs.  Harriet  A.  McGord,  and  the 
Georgia  Building  &  Loan,  Association  (to  the 
latter  of  whom  he  had  conveyed  the  land  as 
security  for  a  debt),  filed  their  petition  in 
the  superior  court  of  Warren  county  against 
James  Whitehead,  in  which  the  facts  above 
stated  were  set  out,  and  in  which  It  was  al- 
leged, among  other  things,  that  the  plain- 
tiffs and  their  privies  in  estate  had  been  in 
open,  uninterrupted,  continuous,  peaceable, 
and  undisturbed  possession  for  over  80  years; 
that  their  title  had  been  unlmpugned  and  un- 
questioned until  within  the  last  2  years, 
when  James  Whitehead  had  set  up  a  daim  on 
his  own  behalf;  that  he  sets  up  the  same  un- 
der the  habendum  clause  of  the  receiver's 
deed,  averrhig  that  he  is  not  bound  by  the 
sale  under  the  deed  from  his  father,  James 
T.  Whitehead,  trustee,  above  mentioned;  that 
the  receiver's  deed,  properly  construed,  con- 
veyed an  estate  similar  to  that  devised  by  the 
will,  and  not  that  claimed  by  Whitehead; 
that  the  devise  created  an  estate  taU  in  his 
mother,  which  by  law  was  converted  into  a 
fee  simple,  or.  If  not  a  fee  simple  in  her,  then 
she  and  her  son  took  as  tenants  in  common, 
with  the  title  in  said  trustee  to  hold  for  her 
until  it  was  executed  by  the  married  woman's 
law  of  1866,  and  for  James  Whitehead  until 
he  reached  his  majority;  that,  if  Mrs.  White- 
head took  as  a  tenant  in  common  with  her 
son,  her  interest  as  such  passed  to  the  pmv 
chaser  under  the  tfustee's  deed,  and  the 
Interest  of  the  son  also  passed  by  the  same 
deed,  he  being  a  minor  at  the  time,  and  rep- 
resented by  the  trustee,  and,  if  it  did  not  pass 
thereby,  he  has  long  since  become  barred} 
ai^d  that  the  receiver's  deed  is,  in  the  haben* 
dum  clause,  in  conflict  with  the  terms  and 
provisions  of  the  will,  in  violation  of  the  or- 
der appointing  the  receiver,  and  has  never 
been  approved  by  the  court  appointing  him. 
It  was  alleged  that  said  claim  of  James 
Whitehead  disturbed  and  disquieted  the  title 
of  the  plaintiffs,  and  cast  a  doud  thereon, 
and  rendered  the  property  unsalable,  etc. 
The  petitioners  prayed  for  the  reformation 
of  the  receiver's  deed,  the  renfovai  of  the 
cloud  upon  their  title,  and  other  equitable 
relief.  A  demurrer  to  the  petition  was  sus- 
tained by  the  court  below,  upon  the  ground 
that  Mrs.  Whitehead,  the  mother  of  the  de- 
fendant, took  a  life  estate,  remainder  over 
to  the  defendant  should  he  survive  his  moth- 
er.   To  this  ruling  the  plaintiffs  excepted. 

1.  A  devise  to  a  parent,  and  to  his  or  her 
children,  there  being  a  child  In  life  at  the 


date  of  the  will  and  at  the  time  of  the  tes- 
tator's death,  creates  an  absolute  estate  in 
fee  In  the  parent  and  the  child  In  common. 
See  Loyless  v.  Blackshear,  48  Ga.  327;  Lee 
y.  Tucker,  66- Ga.  9;  Chess-Oarley  CJo.  v. 
Purtell,  74  Ga.  467;  Ewing  t.  Shropshire,  80 
Ga.  884,  885»  7  &  B.  554;  Balrd  v.  Brookin, 
86  Ga.  709,  12  &  B.  981;  Mortgage  Go.  v. 
Gordon,  06  Ga.  782,  22  S.  E.  706;  3  Jarm. 
Wills  (Handolph  &  Talcotf  s  Bd.,  1881),  pp. 
174, 180,  and  cases  cited.  It  was  contended, 
however,  that  'the  superadded  words  de- 
fining what  was  to  become  of  the  property 
If  there  were  no  children  imply  a  fee  in  re- 
mainder in  the  children,  if  any."  Bstates  by 
Implication  are  not  favored,  and  every  con- 
veyance should  be  construed  to  convey  the 
fee  unless  a  less  estate  Is  mentioned  and 
limited.  "The  law  Inhibits  the  constructioii 
of  lesser  estates  where  no  words  of  limita- 
tion are  used,  •  •  •  and  where  no  such 
intent  appears  by  clear  and  necessary  words 
in  the  instrument."  Here  we  have  a  will 
providing  for  a  daughter  and  her  child  In 
terms  which,  In  the  absence  of  anything  fur- 
ther, would  create  in  them  a  fee-simple  es- 
tate in  common;  and  this  is  followed  by  the 
grant  of  a  power,  to  such  as  have  no  chil- 
dren, to  dispose  of  their  portions  by  wilt 
Why  this  should  reduce  the  estate  of  the 
daughter  who  had  a  child,  and  that  of  the 
child,  to  a  life  estate  in  the  daughter,  with 
remainder  to  the  child,  we  are  unable  to  see. 
In  support  of  the  contention  above  stated,  we 
were  referred  by  counsel  to  the  following 
cases:  Benton  v.  Patterson,  8  Ga.  146;  Kemp 
V.  Daniel,  Id.  885;  Carlton  v.  Price,  10  Ga. 
495;  Jones  v.  Jones,  20  Ga.  699;  Burton  v. 
Black,  80  Ga.  638;  Wetter  v.  Press  Co.,  75 
Ga.  540;  Bray  v.  McGlnty,  94  Ga.  192,  21  a 
B.  284.  In  each  of  these  cases,  however, 
the  win  expressly  provided  for  a  remainder 
or  other  limitation  over.  '  At  the  time  the 
will  now  before  us  was  executed,  it  was  quite 
common,  in  view  of  the  restrictions  which 
the  law  then  placed  upon  married  women, 
to  annex  to  the  devise  of  an  estate  In  fee  to 
a  woman  the  power  to  dispose  of  it  by  will; 
and,  so  far  from  operating  as  a  limitation, 
this  was  not  only  consistent  with,  but  was 
regarded  as  indicative  of,  an  intention  to 
create  an  estate  in  fee.  See  Cook  v.  Walker, 
15  Ga.  458;  Wetter  v.  Walker,  62  Ga.  144. 
In  4  Kent,  Comm.  319,  It  is  said:  "If  an  es- 
tate be  given  to  a  person  generally  or  in- 
definitely, with  a  power  of  disposition,  !t 
carries  a  fee,  unless  the  testator  gives  to  the 
first  taker  an  estate  for  life  only,  and  an- 
nexes to  it  a  power  of  disposition  of  the  re- 
version." Nor  can  any  implication  that  less 
than  a  fee  is  given  to  the  daughters  having 
children  be  drawn  from  the  fact  that  tie 
power  to  devise  is  given  only  to  such  as  Ijave 
no  children.  The  reason  for  this  omission 
in  the  case  of  such  as  have  children  Is  ex* 
plained  by  the  fact  that  in  the  part  or  portion 
set  apart  to  such  a  daughter  and  her  chil- 
dren the  children  had  an  interest  which  their 
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mother  could  not  deylse.  We  think  It  Is  ap- 
parent from'  the  language  of  the  will  that 
the  testatrix  intended  to  provide  directly  for 
her  grandchildren,  as  well  as  her  daughters, 
and  that  her  grandson  Jameef  Whitehead, 
who,  as  we  have  already  said,  was  in  life 
at  the  date  of  the  will,  took  an  estate  In 
common  with  his  mother. 

2.  The  decree  rendered  on  the  bill  filed  In 
1800  adjudicated  nothing  as  to  the  nature  of 
the  title  vested  by  the  will  in  any  of  the 
devises.  It  provided  simply  for  the  removal 
of  the  exfecutors  from  their  trusit,  and  ihat 
the  property  in  their  hands  be  divided  by 
the  receiver  and  certain  commissioners,  and 
that  the  receiver  "do  by  his  deed  copvey  the 
title  and  settle  the  several  portions  of  said 
property  delivered  [not  "devised,"  as  stated 
in  the  argument  for  the  defendant  in  error] 
to  the  femes  covert  [who  were  parties  to  the 
bill]  upon  a  trustee  or  trustees,  in  conform- 
ity with  the  provisions  and  directions  in  said 
will  contained."  The  receiver,  therefore,  in 
conveying  the  property  to  the  trustee,  had 
no  power  to  depart  in  any  respect  from  the 
will  itself;  and  the  receiver's  deed,  which 
recites  upon  its  face  that  it  is  made  by  vir- 
tue of  the  decree,  and  "in  conformity  with 
the. last  will' and  testament  of  the  deceased,** 
is  to  be  construed  in  conformity  therewith, 
and  not  so  as  to  defeat  the  purpose  of  the 
win  In  relation  to  the  vesting  of  the  title  to 
the  property  thereby  disposed  of.  The  deed 
was  merely  a  ministerial  act,  and  is  to  be 
referred  to  the  power  under  which  it  was 
executed,  and  could  have  no  validity  in  so 
far  as  it  departed  from  the  terms  of  the 
power.  Its  legal  effect,  therefore,  was  to 
pass  the  title  in  accordance  with  the  provi- 
sions of  the  will  itself.  The  error  appear^ 
ing  upon  the  face  of  the  instrument  itself, 
the  question  is  not  one  of  mistake,  but  of 
construction,  and  reformation  is  unnecessa- 
ry. The  interest  of  the  defendant  in  the 
land  conveyed  by  the  receiver's  deed  being 
therefore  an  estate  in  common,  his  right  to 
recover  the  same  was  barred  long  before 
the  petition  in  this  case  was  filed.  Edwards 
V.  Worley,  70  Ga.  667;  Lee  v.  Ogden,  83  Ga. 
825,  10  S.  B.  849;  Cain  v.  Furlow,  47  Ga. 
674.   Judgment  reversed. 
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SOHOPIELD  et  al,  v.  WOOLLBT. 

(Supreme  Court  of  (jkorgia.     June  12,  1896.) 

▲ttorvbt  awd  Clibnt— Action  for  Mokbt  Ck)ii- 

LBOTB  DELIMITATION— InTBRRUPTION  BY  LEGAL 

Proobbdinob—Aoknowlbdombkt— Trusts. 

1.  OrdiDarily  the  right  of  action  against  an 
attorney  at  law  for  money  collected  by  him 
when  he  had  made  no  written  contract  for  ita 
collection  becomes  barred  after  the  lapse  of  four 
years  from  the  time  the  fact  that  the  collection 
had  been  made  came  to  the  knowledge  of  his 
client. 

2.  The  general  rule,  as  above  stated,  is  not 
varied  in  a  case  where  the  attorney  collected 
the  money  by  effecting  a  settlement  of  the  suit 
brought  for  its  recovery,  because  the  client,  upon 
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being  informed  of  the  settlement,  refused  to 
ratify  it,  or  to  accept  the  money,  and  instituted 
legal  proceedings  to  set  the  settlement  aside, 
an(l  the  attorney.  In  consequence  of  such  re- 
fusals, continued  to  hold  the  money  during  the 
pendency  of  such  proceedings,  which  covered  a 
period  of  more  than  four  years,  it  appearing 
that  these  proceedings  finally  resulted  adverse- 
ly to  the  client,  and  it  not  appearing  that  they 
were  founded  on  reasonable  or  even  plausible 
grounds,  or  that  the  client  was,  in  the  first  in- 
stance, warranted  in  declining  to  receive  the 
money. 

3.  Nor.  in  such  a  case.  Is  the  client's  right  to 
sue  the  legal  renresentative  of  the  attorney  for 
the  money  so  couected  relieved  of  .the  bar  of  the 
statute  01  limitations  because  shortly  after  mak- 
ing the  collection,  and  more  than  six  years  be- 
fore his  death,  the  attorney,  in  writing,  inform- 
ed the  client  that  he  had  collected  the  money, 
and  would  pay  it  over  as  soon  as  he  had  ad- 

i'usted  and  settled  certain  contingent  fees  which 
le  claimed  were  chargeable  upon  the  same; 
and  this  is  so  whether  such  fees,  if  properly  so 
chargeable,  were  ever,  in  point  of  fact,  adjusted 
and  settled  or  not. 

4.  Under  the  facts  above  recited  the  attor- 
ney was  not  holding  the  monev  as  trustee  for 
the  client,  and  his  liability  for  its  payment  was 
not  founded  upon  a  continuing  trust. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Mrs.  Yashti  Schofleld  and  others 
against  Yasser  M.  Woolley,  administrator  of 
one  Rutherford,  deceased.  A  demturer  to  tae 
declaration  was  sustained,  and  plaintiffs  bring 
error.    Affirmed. 

C.  L.  Bartlett  and^  Dessau  &  dodges,  for 
plaintiffs  in  error.  King  &  Anderson  and 
Erwin,  Cobb  &  Woolley,  for  defendant  in  eiN 
ror. 

SIMMONS,  C.  J.  On  April  18,  1893,  a  suit . 
of  which  the  present  suit  is  a  renewal  was 
brought  against  the  administrator  of  Ruther- 
ford to  recover  a  certain  sum  alleged  to  have 
been  received  by  the  intestate  on  March  7» 
1883,  from  one  Franklin,  in  settlement  of  a 
suit  of  the  plaintifEs  in  which  Franklin  was 
defendant,  and  in  which  the  intestate  repre- 
sented the  plaintiffs  as  an  attorney  at  law. 
The  declaration  was  demurred  to  on  several 
grounds,  the  main  ground  being  that  it  was 
barred  by  the  statute  of  limitations.  The 
demurrer  was  sustained,  and  the  plaintiffs  ex- 
cepted. 

It  appears  from  the  declaration  that  the 
plaintiffs  refused  to  ratify  the  settlement  in 
pursuance  of  which  the  money  sued  for  had 
been  paid  to  Rutherford,  and  that  a  suit  to 
set  aside  the  settlement  was  instituted  by 
them  on  February  11,  1889,  which  suit  re- 
sulted, on  March  1,  1891,  in  a  verdict  in  favor 
of  the  defendants  therein.  On  the  day  ou 
which  this  verdict  was  rendered,  Rutherford 
died.  It  further  appears  that  on  March  9, 
1883,  two  days  after  the  money  was  collected 
by  Rutherford,  "he  promised  in  writing  that 
he  would  pay  over  to  the  petitioners  said 
money  after  he  had  paid  certain  contingent 
fees  due  and  owing  to  certain  local  counsel 
whom  he  had  employed  to  assist  him  on  the 
trial  of  said  cause,  the  amount  of  whose  fees 
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kad  zu>t  been  determined.**  It  is  alleged  that 
this  money  was  held  In  trust  by  Rutherford 
to  pay  himself  a  contingent  fee,  to  pay  con- 
tingent fees  of  assistant  counsel,  and  to  pay 
the  balance  to  the  plaintiffs;  that  this  had 
not  been  done,  and  was  a  subsisting  trust. 
There  is  no  allegation  of  fraud.  It  was  con- 
tended that  under  the  facts  alleged  there  wfls 
«  continuing  trust  until  the  death  of  the  In- 
testate»  and  that  the  statute  of  limitations  did 
not  begin  to  run  until  after  aemand  had  been 
made  upon  the  administrator.  It  is  true,  a 
subsisting,  recognized,  and  acknowledged  trust 
is  not  within  the  operation  of  the  statute  of 
limitations,  but  this  rule  applies  only  to  those 
technical  trusts  which  are  cognizable  alone  in 
a  court  of  equity  (Code,  $  3196;  2  Wood,  Lim. 
[2d  Ed.]  $  200;  Douglas  v.  Corry  [Ohio  Sup.] 
21  N.  E.  4i0,  and  cases  cited);  and  the  rela- 
tion of  an  attorney  to  his  client,  where  the  at- 
torney retains  In  his  hands  money  collected 
for  the  client,  does  not  constitute  such  a  trust. 
In  the  case  of  Lightning  Rod  Co.  v.  Cleghom, 
59  Ga.  782,  It  was  said  by  Bleckley,  J.:  "An 
attorney's  possession  of  the  money  of  his  cli- 
ent to  more  like  that  of  a  mere  agent  or 
bailee.  It  would  be  deviating  from  the  ordi- 
jory  use  of  language  to  call  the  client's  money 
trust  property,  and  the  sole  duty  of  the  attor- 
ney In  respect  to  It  Is  to  pay  it  over.  He  has 
no  right  to  control  and  manage  It  as  a  trus- 
tee In  possession.  In  this  regard  his  powers 
do  not  extend  beyond  those  of  an^  attorney  In 
fact  appointed  to  collect  The  latter  Is  not 
a  technical  trustee.  Bowen  v.  Johnson,  12 
Ga.  9.  Prior  to  the  Code,  the  rank  of  a  claim 
against  a  deceased  attorney  at  law  for  money 
collected  In  his  lifetime  was  on  a  par  with 
bonds  or  other  obligations.  Smith  v.  Elllngs- 
ton,  14  Ga.  379.  We  think  It  has  not  been 
advanced.  If  It  was,  all  deposits  and  bail- 
ments (where  conversion  has  followed)  have 
undergone  a  similar  advancement,  for.  In  a 
general  sense,  they  are  all  trusts."  In  1 
Wood,  Lim.  (2d  Ed.)  «  18,  p.  54,  It  Is  said: 
"Th^  liability  of  an  attorney  for  money  of  his 
client  which  has  come  into  his  hands,  in  the 
absence  of  fraud.  Is  simply  that  of  an  agent 
or  factor,  and  creates  a  simple  contract  debt 
only.  The  rule  is  that,  where  an  attorney 
collects  money  for  his  client,  the  statute  be- 
gins to  run  from  the  time  of  its  receipt,  and 
that,  too^  without  regard  to  notice  or  de- 
mand by  the  client"  Upon  the  question 
whether  notice  or  demand  is  required  the  au- 
thorities differ,  but  It  M  said  that,  "In  the  ab- 
sence of  proof,  the  law  will  presume  notice 
and  demand  made  in  a  reasonable  time  after 
the  money  Is  collected,  and  at  that  time  the 
action  will  be  deemed  to  havov  accrued." 
Weeks,  Attys.  S  263.  In  the  present  case  it 
appears  that  the  plaintiffs  had  notice  of  the 
collection  within  two  days  after  the  money 
was  received  by  the  defendant's  intestate,  but. 
Instead  of  authorizing  the  payment  of  fees  of 
counsel  from  this  fund,  as  proposed  or  prom- 
ised by  the  defendant's  intestate,  the;  plaintiffs 
refused  to  ratify  the  settlement  and  brought 


suit  to  have  It  set  aside.  It  cannot  be  said, 
therefore,  that  there  was  any  trust  to  apply 
the  money  for  the  purpose  stated*  And  It  Is 
clear  that  a  repudiation  of  his  act  in  collect- 
ing the  money  will  not  stop  the  running  of 
the  statute,  especially  when  the  result  of  the 
proceeding  to  set  aside  the  settlement  was  to 
sustain  what  had  been  done  by  the  attorney, 
and  when,  so  far  as  appears,  there  were  not 
even  plausible  grounds  for  such  a  proceeding. 
The  statute  of  limitations  is  a  statute  of  re- 
pose, and  it  would  seem  that  1^  there  is  any 
case  to  which  the  statute  should  apply,  it  is 
a  case  like*  this,  where  parties  for  whom  an 
attorney  has  collected  money  wait  for  six 
years,  with  full  knowledge  of  all  the  facts,  be- 
fore taking  any  steps  to  hava  the  action  of  the 
attorney  declared  not  binding  upon  them*  and 
for  ten  years,  and  until  the  attorney's  lips 
are  sealed  in  death,  before  bringing  an  action 
to  recover  the  money  collected.  All  actions 
upon  contracts  not  in  writing,  whether  express 
or  implied,  being  barred  after  four  years 
from  the  time  the  cause  of  action  arose,  when 
not  otherwise  provided,  and  all  actions  upon 
simple  contracts  in  writing  being  barred  after 
six  years  (Code,  H  2917,  2918,  2923),  and  the 
contract  of  an  attorney  to  pay  over  money 
collected  for  a  client  being  no  ex9eptlon  to  the 
statute,  it  follows  from  what  has  been  said 
that  the  present  action  was  barred.  Judg- 
ment af&rmed. 

ATKINSON,  J.,  not  presiding. 

(WGm.  70S) 

WHIDDON  et  al.  ▼.  WILLIAMS 

LUMBER  CO. 

(Supreme  Court  of  Georgia.    June  13,  1896.) 

Dbbds— Record— E VI dencb—Trepass—Titlb  avd 

PossBssroK  OF  Plaintiff— SuFFi- 

OIBKGT  OP  EriDBHOB. 

1.  When  the  foundation  for  introducing  sec- 
ondary evidence  of  the  contents  of  a  registered 
deed  has  been  properly  laid,  a  certified  copy  of 
it  from  the  records  of  a  county  in  which  it  was 
duly  recorded  is  admissible  in  evidence,  though 
the  land  described  in  the  deed  was  afterwaiiis 
cnt  off  into  a  newly-made  county,  and  the  deed 
in  qnestion  was  never  recorded  therein. 

2.  Though  on  the  trial  of  an  action  by  admin- 
istrators for  trespass  to  realty  alleged  to  belong 
to  their  intestate  ihe  evidence  Introduced  by  the 
plaintiffs  may  be  suflScient  to  show  title  in  the 
mteetate,  yet  where  it  appears  that  neither  he 
nor  they  were  in  possession  whai  the  alleged 
trespass  was  committed,  and  the  evidence  for 
the  defendant  shows  a  paramount  outstanding 

,  title  in  another,  there  can  be  no  recovery;  and 
this  is  true  notwithstanding  the  failure  of  the 
defendant  to  show  any  connection  between  such 
outstanding  title  and  the  claim  under  which  he 
entered. 

3.  It  is  essential  to  the  maintenance  of  an 
action  of  trespass  upon  realty,  brought  to  recov- 
er damages  to  the  freehold,  that  the  plaintiff,  if 
not  in  possession  when  the  injury  was  commit- 
ted, should  show  himself  to  be  the  true  owner 
of  the  land;  and  this  he  must  do  by  proving  title 
in  himself,  and  in  such  case  title  Is  not  shown 
by  proof  of  former  possession  without  more. 

4.  In  view  of  the  evidence  as  a  whole,  the 
court  committed  no  error  in  directing  a  verdict 
for  the  defendant. 

(Syllabus  by  the  Ck»urt.) 
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BiTor  from  snperior  c<n^rt,  Dodge  county; 
a  C.  Smith,  Ju4se. 

TTeQ)asB  hy  Asmie  B.  Whiddon,  adminis- 
tvatriz,  and  others,  against  the  Williams 
Lumber  Company.  From  a  judgment  for  de- 
fendant, plaintiffs  bring  ^rror.    Affirmed. 

De  Lacy  &  Bishop,  for  plaintiffs  in  error. 
D.  M.  Boberts  and  Smith  &  Clements,  for  de* 
f endant  in  error. 

SIMMONS,  a  J.  1.  The  roling  announced 
in  the  first  headoote  does  not  require  further 
discussion: 

2.  Under  our  Code,  In  order  to  recover 
damages  for  trespass  upon  land,  the  plain- 
tiff must  have  possession,  or  else  must  have 
a  good  title  to  the  land.  Bare  possession  is 
sufficient  to  authorize  the  possessor  to  re- 
cover damages  from  any  person  who  wrong- 
fully interferes  In  any  manner  with  his  pos- 
session (Code,  $  3015);  and  section  8016  de- 
clares: "The  person  having  title  to  lands,  if 
no  one  is  in  actual  possession  under  the  same 
title  with  him,  may  maintain  an  action  for 
a  trespass  thereon;  and  if  a  tenant  be  In  pos- 
session, and  the  trespass  be  such  as  injures 
the  freehold,  the  owner,  or  a  remainderman, 
or  reversioner,  may  still  maintain  trespass.'* 
In  order  to  bring  himself  within  the  statute, 
a  plaintiff  out  of  possession  must  frhow  him- 
self the  true  owner,  and  ihis  he  can  only  do 
by  showing  a  good  title.  Mhiing  Co.  v.  Irby, 
40  Ga.  4S2.  Such  a  title  is  not  shown  lay 
prior  possession  alone.  A  plaintiff  in  eject- 
ment, it  is  true,  may  recover  the  premises 
in  dispute  upon  his  prior  possession  alone, 
against  one  who  has  subsequently  acquired 
possession  by  mere  entry,  and  without  any 
lawful  right  whatever  (Code,  S  3366);  and 
in  such  a  case  the  burden  of  showing  a  bet- 
ter title  in  himself  is  upon  the  defendant 
(Wolfe  V.  Baxter,  86  Ga.  705, 13  S.  B.  18,  and 
cases  cited).  This,  however,  is  for  tne  rea<- 
son  that  ejectment  is  a  remedy  designed  to 
redress  wrongs  amounting  to  a  disseisin  or 
ouster,  and  the  person  thus  deprived  of  his 
possession  has  a  right  to  recover  possession 
from  the  person  who  has  evicted  him,  unless 
the  latter  shows  a  better  right  to  the  prem- 
ises. But  where  an  action  of  trespass  is 
brought  for  injury  to  the  freehold  the  right 
of  the  plaintiff  to  recover  depends  upon  his 
showing  that  he  is  the  true  owner  of  the 
freehold,  and  not  merely  that  he  had  priority 
of  possession  to  the  defendant.  Were  It  oth^ 
erwise,  a  defendant,  after  having  been  re- 
quired to  pay  damages  to  a  person  who  had  a 
prior  possession,  for  Injury  to  the  freehold 
might  afterwards  be  subjected  to  liability  to 
the  true  owner  for  the  same  tort  And  since 
the  defendant  In  such  an  action  cannot  be 
held  liable  to  any  other  than  the  true  owner. 
It  is  a  sufficient  defense  to  the  action  if  he 
shows  that  the  plaintiff  is  not  the  true  own- 
er, whether  he  shows  any  title  in  himself  or 
not  In  the  present  case  the  action  was 
brought  by   administrators   to   recover   for 


damages  to  the  freehold  by  the  cutting  of 
timber  therefrom.  The  intestate  was  not  in/ 
possession,  nor  were  the  administrators,  at 
the  time  of  the  acts  complained  of.  The 
plaintiffs  introdnced  in  evidence  a  grant  from 
the  state  to  Peter  J.  Williams,  covering  the 
premises  in  dispute,  a  deed  from  Williams' 
executor  and  certain  persons  described  in 
the  deed  as  the  heirs  at  law  of  Williams  to 
William  Pitt  Bastman,  and  a  chain  of  deeds 
from  Bastman  down  to  the  plaintiffs.  The 
plaintiffs  also  showed  prior  possession.  The 
defendant  introduced,  with  other  evidence,  a 
duly-certified  copy  of  a  deed  from  Peter  J. 
Williams  to  Colby,  Chase,  and  Crocker,  in- 
cluding the  land  in  dispute.  The  plaintiff^ 
did  not  show  any  title  in  themselves  from 
this  latter  .source,  nor  did  the  defendant 
This  evidence  showed  a  paramount  outstand- 
ing title  in  others  than  the  plaintiffs,  and 
therefore,  as  we  have  shown,  was  sufficient 
to  defeat  the  action,  even  though  the  defend- 
ant did  not  connect  itself  with  It.  The  court, 
therefore,  did  not  err  in  directing  a  verdict 
Judgment  affirmed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(96  Ot.  6MI 
PATTBBSON,  Ordinary,  v.  TAYLOB  et  al. 
(Supreme  Court  of  Georgia.     July  18,  1896.) 

BbIDOBS— CoSSTROGTrON^^DlSOBBTIOV    Of    ObDI- 
NABT— MANDAliUS. 

1.  The  .  recommendations  of  two  successive 
grand  juries  that  a  bridge  be  built  over  a  stream 
crossed  by  a  pablic  road  at  a  place  where  na 
bridge  previously  existed  do  not  render  the  build- 
uig  thereof  a  matter  of  such  absolute  duty  on 
the  part  of  the  ordinary  sitting  for  county  pwr- 
ifonen  as  to  deprive  him  of  the  right  to  exercise 
a  discretion  in  the  premises,  nor  authorize  a 
proceeding  by  mandamus  to  compel  him  to  have 
such  bridge  built.  \ 

2.  The  court  erred  in  making  the  mandamus 
absolute. 

(SyUabus  by  the  Court.) 

Error  from  superior  court,  Appling  county; 
J.  L.  Sweat,  Jud^e. 

Petition  by  W.  F.  Taylor  and  others  for 
mandamus  to  J.  S.  Patterson,  ordinary.*  From 
a  judgment  making  the  mandamus  absolute^ 
respondent  brings  error.    Reversed. 

Parker  &  Thomas,  for  plaintiff  in  error.  Q. 
J.  Holton  &  Son,  for  defendants  in  error. 

SIMMONS,  C.  J.  Certain  citizens  of  Ap- 
pling coonty  petitioned  the  superior  court  for 
a  mandamus  against  the  ordinary  of  that 
county  to  compel  him  to  build  a  bridge 
over  a  stream  across  a  public  road  at  a 
place  where  no  bridge  previously  existed, 
the  petition  alleging  that  the  building  of 
the  bridge  had  been  r^ommended  by  two 
successive  grand  juries.  The  case  was  fu\y 
mltted,  upon  the  law  and  the  facts,  to  the 
presiding  judge,  who  made  the  mandamua 
absolute,  and  to  this  Judgment  the  ordinary 
excepted. 
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Mandamus  win  not  lie  to  compel  a  pnblle 
officer  to  do  an  act  not  clearly  commanded 
by  law.  **It  is  only  practicable  by  manda- 
mus to  compel  perforx^nce  of  specific  acts 
where  the  duty  to  discharge  them  is  clear  and 
well  defined,  and  when  no  element  of  discre* 
tlon  is  Involyed  In  the  performance."  Where 
the  officer  has  a  discretion  in  the  matter,  the 
court  may,  by  this. means,  compel  him  to 
exercise  his  discretion,  but  cannot  direct  in 
what  manner  he  shall  exercise  it  14  Am. 
&,  Eng.  Enc.  Law,  art  "Mandamus,"  104; 
Merrill,  Mand.  fi  lOe  et  seq. 

The  ordinary  has,  when  sitting  for  county 
purposes,  original  and  exclusive  Jurisdiction 
over  establishing  bridges  in  conformity  to 
law  (Code,  §  337);  and  there  is  no  law  which 
makes  it  imperatiye  upon  him  to  carry  out 
the  recommendations  of  a  grand  Jury,  or  of 
successive  grand  Juries,  with  regard  to  the 
establishment  of  new  bridges.  This  is  a 
matter  within  his  discretion,  and  no  recom- 
mendation of  the  grand  Jury  would  deprive 
him  of  the  right  to  exercise  his  discretion  in 
the  premises,  nor  authorize  a  proceeding  by 
mandamus  to  compel  him  to  have  such  a 
bridge  built  The  court  erred  in  making  the 
mandamus  absolute.    Judgment  reversed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 

(99  Oft.  282) 

CITY  COUNCIL  OP  AUGUSTA   r. 

LOMBARD. 

(Supreme  Court  of  Georgia.     Aug.  8,  1806.) 

Udhioipal  Watbbworks— Nboliobncb  in  Opbba- 
tion— oovbrkmbntal  functions  ^  evidbitcb^ 
AOTXON   FOR   Damaobs  —  Plbadino  —  Ambnd- 

MBNT. 

1.  When  the  question  of  the  liability  of  a 
municipal  corporation  in  an  action  for  damages 
depended  upon  whether  or  not  it  had  exercised 
reasonable  care  and  diligence  as  to  a  particular 
matter  connected  with  a  business  which  the  mu- 
nicipality was  conducting  for  gain,  and  in  which 
it  was  not  exercising  governmental  functions,  the 
fact  that  "in  the  opinion  of  the  city  officers''  the 
proper  diligence  had  been  observed  was  not  a 
good  defense.  Whether  or  not  due  diligence 
had  been  observed  dei>ended  upon  the  facts  as 
they  existed,  and  not  upon  the  views  entertain- 
ed of  them  by  the  municipal  authorities.  The 
rules  for  determining  liability  are  the  same  as 
would  be  applicable  to  an  action  against  a  pri- 
vate corporation.  See  City  Council  of  Augusta 
V.  Hudson,  15  S.  B.  678,  88  Ga.  599. 

2.  If,  in  such  case,  the  maintenance,  use,  or 
discontinuance  of  certain  water  gates  were  mat- 
ters under  the  control  and  direction  of  the  mu- 
nicipal authorities,  it  would  make  no  difference, 
as  to  damages  resulting  from  the  removal  of 
the  gates,  by  whom,  or  for  what  purpose,  they 
were  originally  erected. 

3.  The  numerous  assignments  of  error  in  ad- 
mitting or  refusing  to  role  out  evidence  are  not 
of  sufficient  weight  or  importance  to  require  spe- 
cial notice. 

4.  An  action  for  damages  to  specified  articles 
of  personalty  resulting  from  an  alleged  tort  is 
amendable  by  averring  damaees  to  other  arti- 
cles *of  personalty  caused  by  the  same  tort,  and 
at  the  same  time.  An  amendment  of  this  Icind 
does  not  introduce  a  new  and  distinct  cause  of 
action,  but  is  simply  an  enlargement  of  the 
cause  of  action  originally  set  forth,  and,  when 


made,  it  relates  back  to  the  date  iqM>n  wldch 
the  declaration  was  filed. 

5.  Under  the  law  as  laid  down  in  this  case  at 
the  October  term,  1803  (20  S.  B.  312,  93  Ga. 
284),  and  in  view  of  the  evidence  submitted,  tiks 
verdict  in  the  plaintiff's  favor  was  warranted, 
and  there  was  no  error  in  denying  a  new  trial. 

(Syllabus  by  the  (Jourt.) 

Error  from  superior  court,  Richmond  coonty; 
B.  H.  CSallaway,  Judge. 

Action  by  B.  O.  Lombard,  admbilstratcnr, 
against  the  dty  ooudcQ  of  Angnsta  to  recover 
damages  for  negUgence  in  the  operation  of  wa- 
ter gates.  From  a  Jndgment  for  plaintiff,  de- 
fendant brings  error.    Affirmed. 

The  following  is  the  official  report: 
Lombard  sued  the  dty  council  of  Augusta, 
alleging:  On  July  31, 1S87,  and  for  a  long  time 
before,  he  was,  and  stUl  is,  lessee  of  property 
in  Augusta,  on  the  east  side  of  KoUock  street, 
and  inunediately  on  the  south  side  of  the  third 
level  of  the  Augusta  Oanal,  on  which  property 
he  was  carrying  on  a  fonndiy  business,  the 
machineiy  of  the  foundiy  being  run  by  the  vra- 
ter  received  from  a  headrace  from  the  second 
level  of  the  canal,  for  which  water  he  pays 
defendant  a  large  rental;  that  at  the  time  of 
the  building  or  cutting  of  the  headrace  strong 
and  substantial  water  gates  with  solid  brick 
abutments  were  constructed  at  the  point  where 
the  headrace  leaves  the  second  level  of  the  canal, 
and  the  main  object  In  constructing  the  v^ater 
gates  was  to  regulate  and  control  the  volume  of 
water  passing  through  the  headrace  during  the 
periods  of  veiy  high  water  in  the  Savannab 
river,  and  consequent  high  water  in  the  second 
level  of  the  canal;  that  early  in  the  spring  of 
1887  defendant  had  the  water  gates  taken  out, 
notwithstanding  plaintiff's  objections,  who  ear- 
nestly protested  at  the  time,  and  notified  de- 
fendant's officers  and  ageats  superintending  the 
removing  of  the  gates  that  the  effect  thereof 
would  be  to  seriously  damage  him  at  times  of 
high  water;  that  In  consequence  of  said  re- 
moval, on  Sunday,  July  31,  1887,  when  the  Sa- 
vannah river  reached  its  highest  stage,  large 
and  unusual  quontitied  of  water  flowed  from 
the  headrace  in  such  volumes  as  to  run  over 
the  banks  or  dams  of  the  headrace,  which  were 
lower  by  one  or  two  feet  than  the  dam  of  the 
second  level  of  the  canal,  by  which  sixty  feet 
or  more  of  the  bank  or  dam  next  to  his  foundry 
yard  and  buildings  was  washed  away,  and 
large  quantities  of  water  precipitated  upon  his 
premises; ,  that  the  loss  thereby  resulting  to  him 
was  caused  by  the  negligent,  reckless,  and  nn- 
necessaiy  removal  of  the  water  gates,  whU*h 
had  been  constructed  for  the  purpose  of  guard- 
ing against  the  very  character  of  the  Injuries 
herein  con^plained  of,  and,  but  for  their  re- 
moval, the  damage  would  not  have  been  done$ 
and  that  defendant  is  the  owner  and  has  sole 
control  and  management  tif  the  canal  and  its 
branches.  Plaintiff  obtained  a  verdict,  and,  de- 
fendant's motion  for  a  new  trial  being  over- 
ruled, it  brought  the  case  to  this  court,  by 
which  the  Judgment  of  \he  court  below  was 
reversed.     See  93  Ga.  284,  20  S.  £.  312^  where 
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will  be  found  mt  oat  the  pleas  of  defendaat 
The  case  being  again  tried,  there  was  a  ver^ 
diet  tot  plalntur  for  |3,500*  Defendant's  mo- 
tion for  a  new  trial  was  overruled,  and  it  ex* 
oepted.  Tbe  motion  was  upon  the  general 
grooAds  that  the  verdict  was  contrary  to  law, 
evidence,  etc.  Further,  because  the  verdict  was 
excessive. 

The  amended  motion  was  i^pon  the  grounds: 

Error  hi  admitting  in  evidence,  over  objec* 
tion  of  defendant,  the  testimony  of  plaintifC 
that  ''Berry's  mill  could  have  been  furnished 
with  additional  water  without  removing  those 
gates  by  adding  one  or  two  more  arches  to  the 
gates  that  were  already  there,"  And  also  his 
testimony  as  to  the  cost  of  putting  in  addi- 
tional gates^  "I  am  satisfied  it  would  not  have 
cost  over  six  or  seven  hundred  dollars  to  have 
put  in  two  or  moce  arches  and  gates,— I  mean 
to  take  out  the  abutment  on  one  sid^."  The 
objection  urged  at  tbe  trial  was  that  this  evi- 
dence was  irrelevant  Movant  contends  fur- 
ther that  the  evidence  should  not  have  been 
admitted,  because  tt  was  merely  the  opinion  of 
the  witness,  without  giving  any  facts  upon 
which  it  was  based;  because  the  enlargement 
of  the  raceway  or  the  addition  of  the  gates  could 
not  be  considered,  as  the  only  matter  to  be 
considered  was  whether  it  was  necessary  or 
reasonably  proper  to  remove  such  obstructions 
as  were  already  there,  in  order  to  give  addi« 
*'  tional  water  to  the  other  manufacturing  estab< 
llshments  on  the  same  raceway;  and  because 
the  testimony  Iklled  to  show  that  putting  In 
such  additional  gates  or  gate  would  enable  tbe 
dty  to  furnish  adequate  and  continuous  supply 
to  its  patrons  along  the  canal.  Further,  error 
in  allowhig  the  foUowhog  question  and  answer 
.  of  plaintiff  over  defendant's  objection:  "Was 
not  that  dam  opposite  your  foundry  and  dam 
raised  after  the  freshet  of  1887?  A.  Tes,  sir." 
The  objection  uiged  at  the  trial  was  that  it 
was  irrelevant  Movant  further  contends  that 
the  evidence  was  inadmissible  because  it  was 
in  reference  to  work  done  after  the  alleged  in- 
jury occurred. 

Brror  in  admitting  the  testimony  of  Jesse 
Thompson,  over  defendant's  objection,  in 
which  he'  gave  as  his  opinion  tliat  addiuonai 
water  could  have  been  furnished  by  putting 
in  another  gate,  or  adding  more  space  by 
widening  the  canal  at  that  point,  the  same 
being  based  upon  observation  made  by  wit- 
ness in  1891,  four  years  after  tbe  alleged 
injury.*  It  was  not  stated  what  objection  was 
made  at  the  trial.  Movant  contends  that  the 
evidence  should  not  have  been  admitted,  be- 
cause it  was  the  witness'  opinion,  based  on  no 
facts;  because  his  testimony  as  a  whole  was 
irrelevant,  and  did  not  illustrate  the  issue 
tried;  because  it  tended  to  mislead  and  de- 
ceive the  jury  to  defendant's  Injury;  be- 
cause the  testimony  of  Thompson  as  a  whole 
shows  that  in  order  to  furnish  additional 
water,  the  canal  at  that  point  would  have  had 
to  be  enlarged.  The  whole  of  the  testimony 
of  Thompson  is  sett  out  in  the  motion. 

Error  in  refusing  to  rule  out  on  motion  of 


defendant  all  ,that  witness  J.  F.  Patterson 
said  in  connection  with  Mr.  Phillips  and  the 
city  and  in  connection  with  putting  in  those 
gates»  the  testimony  being  as  follows:  **The 
gates  at  the  head  of  the  raceway  in  question 
were  put  in  about  1859  or  1860.  We  made 
the  gates  at  Hight's  foundry.  We  made  them 
there  in  the  latter  part  of  1859  or  early  part 
of  1860.  My  understanding  is  that  these 
gates  were  erected  under  the  supervision  of 
the  city  engineer,  Mr.  Wm.  Phillips.  I  was 
working  at  Mr.  Hight's  foundry  at  the  time 
we  were  running  by  steam.  I  was  one  of  the 
employes  who  helped  to  make  the  cast  Iron 
part  of  the  gates.  The  engineer,  Mr.  Phil- 
lips, was  around  about  there,  and  1  took  it 
for  granted  that  he  made  the  drawings  and 
ordered  the  patterns.  He  (Phillips)  was  there, 
giving  orders  in  regard  to  the  gates."  What 
the  ground  of  the  motion  made  at  the  trial 
was^  does  not  appear.  Movant  contends  that 
the  evidence  was  wholly  irrelevant  and  at- 
tempted to  show  by  a  mere  surmise  of  the 
witness  that  the  city,  under  the  supervision 
of  its  engineer,  put  in  the  gates. 

Error  in  allowing  the  following  questions 
and  answers  to  and  by  the  same  witness: 
'*Then,  when  it  got  that  far,  its  ouUet  would 
be  through  the  Ga.  E.  R.?  Would  that  have 
furnished  an  outiet  so  that  it  could  not  have 
come  over  Mr.  Lombard's  place?  A.  That 
was  about  the  lowest  point,  but  I  have  seen 
it  back  through  and  go  in  a  torrent  down  to 
Miller's  mill.  That  was  previous  to  1887.  I 
have  seen  it  go  in  a  tremendous  torrent  down 
the  canal  to  Miller's  mill,  and  wash  the  bridge 
away  across  Gumming  street  Q.  Do  that 
when  Lombard's  mill  would  be  perfectiy  pro- 
tected and  preserved?  A.  Yes,  sir."  The  ob- 
jection urged  at  the  trial  was  that  It  was 
leading.  Movant  further  contends  that  U 
was  illegal,  and  wholly  Irrelevant 

Error  in  admitting,  over  defendant's  objec- 
tion, the  folio  wing  testimony  of  William  Pen- 
dleton: ''I  was  there  in  1865,  and,  in  my 
opinion,  it  was  a  larger  freshet  than  in  1887." 
What  the  objection  urged  at  the  trial  wajs  is 
not  stated.  Movant  contends  that  it  was 
merely  the  opinion  of  the  witness,  without 
stating  any  of  the  facts  upon  which  h  was 
based. 

Error  In  admitting,  over  defendant's  objec- 
tion, the  following  testimony  of  William  Pen- 
dleton: '*X  think  those  banks  have  been  rais- 
ed since  the  freshet  of  1887."  The  objection 
urged  at  the  trial  was.  that  it  was  irrelevant 
Movant  contends  further  that  it  was  a  mere 
opinion  of  the  witness,  and  referred  to  mat- 
ters subsequent  to  the  Injury  complained  of, 
and  gave  no  facts  upon  which  to  base  the 
opinion. 

Error  in  admitting,  over  defendant's  objec- 
tion, the  following  testimony  of  the  same  wit- 
ness: "There  is  not  a  considerable  difference 
between  the  banks  right  southwest  of  Mr. 
Lombard's  gate  than  they  were  at  the  other 
point  I  was  not  there  when  the  break  oc- 
curred in  1887,  that  did  the  damage,  and  can- 
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Qot  tell  If  the  water  that  did  the  damage 
came  through  the  headrace  of  the  canal,  or 
was  the  water  that  came  from  somewhere 
else.  I  was  not  there  when  the  break  oc- 
curred. I  know  that  we  have  never  feared 
any  water  that  could  come  down  Kollock 
street  I  have  stayed  there  until  the  water 
got  to  be  a  general  freshet  in  the  city,  and 
the  water  on  Kollock  street,  when  it  was  the 
largest  and  most  dangerous  at  our  banks." 
The  objection  urged  at  the  trial  was,  **That  is 
the  identical  expression  that  the  court  ruled 
out  in  this  very  case."  Movant  contends 
that  the  evidence  was  irrelevant,  and  was 
the  opinion  of  the  witness,  without  giving 
facts  upon  which  it  was  based,  and  shows 
on  Its  face  that  It  was  an  opinion  of  what  oc- 
curred in  his  absence. 

Error  in  admitting,  over  defendant's  objec- 
tion, the  following  testimony  of  the  same  wit- 
ness: "Being  absolutely  familiar  with  the 
premises,  working  there,  as  1  am,  of  course, 
the  current  comes  through  the  raceway.  I 
never  saw  the  water  coming  down  Kollock- 
street  from  the  shop.  It  goes  through  the 
other  way.  That  raceway  has  been  raised 
twice  since  1887.  1  would  say  at  least  two 
feet."  The  objection  urged  at  the  trial  was 
that  it  was  *'one  of  the  questions  ruled  out 
by  the  supreme  court,"  Movant  contends 
further  that  the  evidence  was  Inadmissible 
because  the  opinion  of  the  witness,  without 
giving  the  facts  upon  which  it  was  based,  as 
to  the  water  coming  through  the  raceway, 
and  not  down  Kollock  street,  his  own  testi- 
mony showing  he  was  absent  at  the  time. 

Error  in  admitting,  over  objection,  the  fol- 
lowing testimony  of  W.  G.  Moody:  "Counsel 
for  plaintiff:  State,  if  you  can,  and  give  the 
reasons,  and  then  your  opinion,  as  to  whether  ^ 
or  not  water  could  be  supplied  to  the  wheel 
of  Mr.  Berry's  mill  without  the  removal  of 
tht>se  gates.  Witness:  I  know  it  could. 
They  might  have  put  in  larger  gates,  or  more 
gates,  by  the  removal  of  the  wall.  Say  this 
book  is  the  walL  There  was  a  kind  of  arch, 
or  circle,  built  around  here  [Indicating],  which 
extended  out  two  or  two  and  a  half  feet  on 
each  side.  I  think  that  should  have  been  re- 
moved, and  the  bank  made  straight,  and  they 
could  have  put  in  more  or  larger  gates."  The 
objection  urged  at  the  trial  was  that  the  wit- 
ness was  obliged  to  give  the  facts  before  he 
could  express  any  opinion.  Movant  contends 
further  that  the  court  should  have  required 
the  witness  to  state  the  facts,  and  to  pass 
upon  those  facts  as  a  question  of  law,— as  to 
whether  they  were  sutflcient  on  which  to 
base  an  opinion;  that  movant  had  a  right, 
before*  the  opinion  went  to  the  Jury,  to  have 
the  court  decide  said  question  of  law,  and 
that  the  admission  of  the  opinion  was  error, 
because  it  was  not  based  upon  sufficient 
facts,  and  shows  that  additional  water  could 
not  have  been  furnished  without  changing 
the  form  of  and  enlarging  the  canal,  and  de- 
fendant was  under  no  legal  obligation  to  do 
this. 


Error  lii  admitting,  over  defendant's  o'bjec- 
tion,  the  following  question  and  answer  of 
W.  P.  CJone:  "Q.  What  were  those  gates  used 
for  in  high  water?  A.  I  cannot  say  posi- 
tively, of  my  own  knowledge,  what  those 
gates  were  used  for  in  times  of  high  water. 
I  never  had  seen  them  shut  down  in  my  life; 
but  they  were  used  to  keep  the  water  In  the 
right  direction,  Instead  of  letting  it  go  into 
Lombard's  raceway."  rThe  objection  urged 
at  the  trial  was:  "I  object  He  certainly 
cannot  go  further  than  he  has."  Movant  in* 
sfsts,  further,  that  the  admission  of  this  evi- 
dence was  error,  because  It  was  merely  the 
opinion  of  the  witness,  without  any  facts 
upon  which  It  was  based,  as  to  the  use  of  the 
gates  in  high  water,  and  also  that  it  was 
irrelevant 

Error  in  admitting,  over  defendant's  objee* 
tion,  the  following  questions  and  answers  of 
A.  H.  McCarrel:  "What  would  that  cost  [ad- 
dition of  more  gates,  and  making  the  cross 
sections  larger]?  A.  I  do  not  know.  Q. 
Would  there  have  been  any  considerable  ex- 
pense attending  the  enlargement?  A.  I  sup- 
pose  one  or  two  gates  more  could  have  been 
put  in  there  for  from  between  $250  and  $400. 
Q.  What  would  be  the  effect  of  a  gate  there 
let  down  in  time  of  high  water?  A.  The  ef- 
fect would  be  to  stop  the  flow  of  water 
through  there,  if  it  fulfilled  its  functions." 
The  objectioji  urged  at  the  trial  was  that  the 
testimony  was  irrelevant,  that  it  was  opinion 
evidence,  and  that  "of  course,  your  honor 
tmderstands  our  objections  about  any  costs." 
Movant  now  contends  that  the  admission  of 
the  testimony  was  error,  because  it  tended  to 
confuse  and  mislead  the  Jury  as  to  the  Issue 
Involved,  namely,  whether  it  was  necessary 
or  reasonably  proper  to  remove  the  obstrue- 
tions  In  order  to  furnish  an  adequate  supply 
of  water,  and  not  what  it  would  cost  to  en- 
large the  canal,  or  put  in  additional  gates. 

Because  the  court  erred  in  refusing  to  grant 
a  nonsuit  (at  the  close  of  plaintiff's  evidence), 
which  the  defendant  moved  for  on  the 
ground  that  plaintifiT  had  failed  to  show  that 
it  was  not  reasonably  proper  and  necessary, 
in  the  language  of  the  decision  in  this  case, 
for  the  city  to  take  out  th^  gates  and  bulk- 
head to  give  Mr.  Berry  an  additional  supply 
of  water,  because  the  allegations  and  proof 
did  not  agree.  They  allege  that  the  gates 
were  put  in  there  for  the  purpose  of  control- 
ling high  water,  and  the  evidence  totally  fails 
to  show  any  such  purpose. 

Error,  in  refusing  to  charge  the  following 
written  request  of  defendant:  "In  making  al- 
terations and  removing  obstructions  in  the 
canal  in  order  to  furnish  an  adequate  supply 
of  water  to  its  patrons,  the  city  is  only  bound 
10  the  exercise  of  ordinary  care  and  diligence, 
and  may  adopt  such  methods  to  carry  out 
the  purpose  intended  as  to  it  may  seem  best 
to  reach  the  result  sought;  and  If  the  plan 
adopted  by  the  city  at  the  time  of  doing  the 
work  was  (in  the  opinion  of  the  city  officers) 
reasonably  proper  as  a  means  of  accompllsli- 
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in^  the  eud  in  view,  tben  that  was  all  that 
could  be  required  of  the  city,  although,  after 
the  work  was  done,  a  different  plan  of  accom- 
plishing the  work  might  be  suggested  by  par- 
ties disconnected  with  the  city  as  a  better  or 
more  efficient  plan.  The  city  cannot  be.  char- 
geable with  negligence,  as  the  law  only  re- 
quired it  to  do  that  which  Was  reasonably 
proper  to  accomplish  the  purpose  of  furnish- 
ing its  /  patrons  with  an  adequate  supply  of 
water."  The  error  alleged  being  in  omitting 
from  said  request  the  following  words,  in- 
closed In  parentheses:  "In  the  opinion  of  the 
city,  officers." 

Error  in  refusing  to  cliarge  the  following 
written  request:  **The  plaintiff  can  only  re- 
cover upon  proof  of  the  allegations  contained 
in  his  petition,  and  if  you  find  from  uie  evi- 
dence that  the  gates  were  not  put  in  by  the 
city,  but  by  a  private  Individual,  and  not  for 
the  purpose  of  regulating  and  controlling  the 
volume  of  water  passing  through  the  head- 
race during  periods  of  very  high  water  in  the 
Savannah  river  and  consequent  high  water 
in  the  second  level  of  the  canal,  then  I  charge 
you  that  he  has  failed  to  estfibllsh  the  allega- 
tions of  his  petition  as  to. this  branch  of  the 
case,  and  he  cannot  recover,  although  you 
may  believe  he  met  with  the  losses  claimed 
in  his  bill  of  particulars.  Movant  contends 
that  the  request  was  a  pertinent  and  legal 
charge,  applicable  to  the  facts  in  issue,  and 
should  have  been  given  as  requested. 

Error,  upon  the  call  of  the  case  for  trial  on 
May  13,  1885,  in  allowing  plaintiff  to  amend 
his  declaration  by  adding  to  the  bill  of  par- 
ticulars, thus  increasing  the  amount  of  said 
bill,  as  follows:  "One  coal  bin,  $250;  one  hr. 
wagon  scales,  and  setting  for  same,  worth 
$120.00."  Movant  contends  that  the  allow- 
ing of  this  amendment  was  error,  because  to 
the  extent  of  $370  it  was  a  new  and  distinct 
cause  oi  action;  and,  further,  because  the 
loss  of  said  property  occurred  July  31, 1887, 
and,  the  amendment  not  being  offered  until 
May  13,  1895,  the  right  to  recover  for  said 
items  was  therefore  barred  by  the  statute  of 
limitations. 

M.  P.  Carroll  and  Wm.  T.  Davidson,  for 
plaintiff  In  enor.  Black  &  Verdeiy  and  Boy- 
Un  Wrlglit,  for  defendant  in  error. 

PBB  CUBIAM.  Judgment  afflnned. 


(WOa.  280) 

WAXBLBATJM  et  al.  r.  BBRRY  et  a!. 
(Supreme  Comrt  of  Georgia.     Aug.  3,  1806.) 
Admission  or  Eviobnob— Habuless  Er&o& 

1.  Admitting  in  evidence  a  copy  of  a  mort- 
gage, even  if  the  same  was  irrelevant,  is  not 
canse  for  a  new  trial,  when  the  only  objection 
to  its  admissfbility  was  that  the  original  had. 
not  been  sufficiently  acoounted  for,  and  it  ap- 
pears that  thia  objection  was  not  well  taken. 

2.  Admitting  in  evidence  hearsay  testimony 
upon  a  material  and  controlling  Issue  is  cause 
for  a  new  trial,  when,  upon  the  evidence  as  a 
wl^Vle,  including  the  heaxsay,  the  case  was  a 


close  one^  and  the  verdict,  but  for  the  introduc- 
tion of  the  lliegal  evidence,  might  have  been 
different* 
(SyUabus  by  the  Court) 

Error  from  superior  court,  Bulloch  coun- 
ty; R.  L.  Gamble,  Judge. 

Action  by  J.  M.  Berry  and  others  against 
S.  Waxelbaum  &  Son  and  others.  Judg- 
ment for  plaintiffs.  Defendants  bring  error. 
Reversed. 

The  following  is  the  official  report: 
A  petition  was  brought  against  Ellis  & 
Outland,  Waxelbaum  &  Son,  and  Mrs.  Eliza 
Dukes,  by  13  parties,  creditors  of  Ellis  & 
Outland,  alleging  that  on  March  29,  1893, 
Ellis  executed  to  Waxelbaum  &  Son  a  deed 
to  the  storehouse  and  lot  where  the  firm  of 
Ellis  &  Outland  did  business,  and  on  April 
4,  .1893,  Outland  made  to  Waxelbaum  & 
Son  a  deed  to  50  acres  of  land,  each  of 
which  deeds  expresses  the  consldoratlun  of 
$4,907.35;  that  on  December  2,  1893,  and  at 
various  times  prior  thereto,  Waxelbaum  & 
Son  received  from  EUis  &  Outland.  notes,  ac- 
counts, mortgages,  etc.,  on  various  custom- 
ers, as  collateral  security,  amounting  to  $5,- 
.000  or  other  large  sum,  and  Waxelbaum  & 
Son  now  hold  said  evidences  of  indebted- 
ness, pretending  that  Ellis  &  Outland  are 
due  them  large  sums,  which  is  denied  by 
plaintiffs;  that,  on  or  about  the  date  l^st 
named,  Ellis  &  Outland  made  a  pretended 
sale  of  their  stock  of  merchandise  to  Wax- 
elbaum &  Son,  on  the  pretended  claim  that 
they  were  still  debtors  to  Waxelbaum  Sl 
Son,  and  that  said  goods  are  probably  \^  orth 
$5,000;  that  on  November  29,  1893,  Ellis  & 
Outland  executed  and  had  recorded  a  mort- 
gage for  $2,805.85,  covering  all  their  stock 
of  goods;  that  no  inventory  of  the  stock 
was  taken  at  the  time  of  the  sale  to  Waxel- 
baum &  Son,  whereby  the  amount  on  hand 
could  be  approximated  with  any  degree  of 
certainty,  nor  was  there  any  delivery  of  the 
goods  under  said  pretended  sale,  but  ElUs 
&  Outland  are  still  (December  5,  1893)  in 
possession  of  the  storehouse  and  stock  of 
goods,  and  conducting  their  usual  business 
as  merchants;  that  at  the  time  of  said  sale 
they  had  money  in  the  hands  of  factors  in 
Savannah,  and  Waxelbaum  &  Son  are  claim- 
ing it;  that  defendants  are  combining  and 
confederating  to  injure  plaintiffs,  and  to  de- 
feat them  in  the  collection  of  their  claims; 
that  Ellis  &  Outland  are  only  Indebted  to 
Waxelbaum  &  Son,  as  claimed  by  them, 
about  $6,500,  less  the  value  of  the  store- 
house and  lands  conveyed  by  said  deeds, 
which  were  simply  given  as  security  to  pro- 
tect Waxelbaum  &  Son,  who  admit  having 
received  about  $5,000  in  notes,  accounts,  etc.. 
from  EUis  &  Outland,  and  pretend  to  hold 
title  thereto  under  said  sale  and  assign- 
ment; that  they  had,  at  the  date  of  said 
sale,  already  received  from  Ellis  &  Outland 
$4,907.35  in  real  estate,  which,  with  the  $5.- 
000  in  notes,  accounts,  etc.,  is  far  more  than 
sufficient  to  have  paid  the  $6,500  claimed  by 
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them,  and  they  took  the  bOl  of  sale  to  the 
merchandise  fraudulently  and  coUusively, 
to  aid  EUls  &  Outland  to  defraud  and  de- 
teat  plaintiffs  and  other  creditors;  that  the 
mortgage  to  Mrs.  Dukes  (who  is  the  mother- 
in-law  of  Ellis)  is  a  part  of  the  collusive 
scheme  to  defeat  and  defraud  creditors; 
and  plaintiffs  charge  that  Eniis  &  Outland 
did  not  owe  her  the  sum  claimed  therein, 
and  that  Wazelbaum  &  Son  made  the  pur- 
chase of  the  stock  of  goods,  and  assumed 
payment  of  this  mortgage,  when  they  knew 
and  were  satisfied  that  it  was  fraudulent, 
and  not  a  bona  fide  indebtedness  of  Ellis  & 
Outland;  and  it  would  be  a  fraud  on  plain- 
tiffs to  allow  Ellis  &  Outland  to  continue 
their  business  ostensibly  for  Waxelbaum  & 
Son,  but  really  for  themselves,  thereby  al- 
lowing them  to  sell  out  and  dispose  of  their 
goods  in  hand,  and  get  the  proceeds  under 
cover  of  the  pretended  sale  to  Waxelbaum 
&  Son.  Plaintiffs  pray  that  the  sale  be 
set  aside  as  void;  that  the  mortgage  be  can- 
celed as  •void;  that  the  deeds  also  be  can- 
celed, unless  it  appear  that  Ellis  &  Outland 
really  owed  said  money,  in  which  event  th^ 
14,907.35  should  be  credited  on  the  claim 
of  Waxelbaum  &  Son;  and  that  plaintiffs 
havie  Judgment  for  the  amounts  of  their 
claims  against  both  Ellis  &  Outland  and 
Wazelbaum  &  Son;  general  relief,  etc. 

Waxielbaum  &  Son  demurred,  for  (1)  no 
equity;  (2)  full  and  adequate  remedy  at  law. 
The  demurrer  was  overruled,  and  they  ex- 
cepted. Answers  were  made  by  all  the  de- 
fendants. In  respqnse  to  questions  submit- 
ted by  the  court,  the  Jury  found:  (1)  The 
value  of  the  property  conveyed  to  Waxel- 
baum &  Son  by  Ellis  &  Outland  on  Decem- 
ber 2,  1893,  is  $3,300.  (2)  On  that  date, 
Ellis  &  Outland  owed  Waxelbaum  &  Son 
$6,778.51.  (3)  To  the  question,  "How  much 
did  Waxelbaum  &  Son  pay  to  Ellis  &  Out- 
land for  the  stock  of  goods  conveyed  on  Dec. 
2nd,  1883,  and  how  was  it  paid?"  the  Jury 
answered:  ''$500  credited  on  Ellis  &  Outland's 
account"  (4)  The  mortgage  to  Mrs.  Dukes 
was  fraudulent,  and  Waxelbaum  had  rea- 
sonable grounds  for  suspecting  same.  (5) 
The  purchase  of  the  stock  of  goods  was  not 
a  bona  fide  transaction,  but  was  done  to 
defeat  the  claims  of  creditors,  and  such  in- 
tention was  known  to  Waxelbaum  &  Son. 
(6)  The  transaction  of  December  2,  1893, 
was  fraudulent,  and  Waxelbaum  &  Son,  be- 
fore their  purchase,  had  grounds  for  sus- 
pecting the  same.  (7)  Benefit  was  reserv- 
ed to  Ellis  &  Outland  in  the  purchase  of  the 
stock  of  goods.  Upon  these  findings,  in  con- 
nection with  other  and  separate  verdicts  in 
favor  of  the  plaintiffs  for  the  amount  of 
their  claims  against  Ellis  &  Outland,  Judg- 
ment was  entered  that  plaintiffs  each  recov- 
er said  amount  against  Ellis  &  Outland, 
Waxelbaum  &  Son,  and  Mrs.  Dukes.  To 
this  Judgment  defendants  except,  on  the 
ground  that  Judgment  against  Waxelbaum 
&  Son  should  have  been  only  for  the  pro 


rata  amount  due  each  plaintiff,  after  allow- 
ing Waxelbaum  &  Son  their  pro  rata  part  of 
their  debt,  equal,  with  the  other  creditors, 
the  Jury  having  found  that  Ellis  &  Outland 
owed  them  $6,778.51,  and  that  the  value  of 
the  stock  was  only  $3,300;  and  Ho  Judg- 
ment should  be  entered  against  Mrs.  Dukes. 
The  defendants  also  moved  for  a  new  titalt 
which  was  refused,  and  they  excepted.  The 
motion  alleges  that  each  of  the  flndingi  in  an- 
swer to  questions  submitted  was  contrary  to 
the  evidence,  and  without  evidence  to  support 
it;  and  that  the  court  erred:  In  admitting  in 
evidence,  over  objection  that  the  original  had 
not  been  sufiAciently  accounted  for,  a  copy  of  a 
mortgage  executed  by  Ellis  &  Outland  to 
Waxelbaum  &  Son.  The  foundation  for  the 
admission  of  the  copy  was  laid  as  follows: 
Plaintiffs  served  Waxelbaum  &  Son  and  El- 
lis &  Outland  with  notice  to  produce  the  same^ 
who  replied  to  said  notice  that  they  had  nev- 
er had  the  possession,  custody,  or  control  of 
said  original  mortgage;  that  the  Same  had 
never  been  delivered  to  them  or  accepted  by 
them.  Ellis  was  then  called,  and  testified 
that  the  original  mortgage  made  by  Ellis  & 
Outland  to  Waxelbaum  &  Son  on  November 
29,  1893,  had  not  been  seen  by  him  since  De- 
cember 2,  1893,  when  he  had  offered  the  same 
to  E.  A.  Waxelbaum,  the  agent  of  Waxelbaum 
&  Son,  who  refused,  to  accept  or  receive  the 
same;  that  he  did  not  authorize  the  same  pla- 
ced of  record,  nor  did  he  ever  d^ver  it  to  the 
clerk  of  the  superior  court,  but  supposes  that 
this  was  done  by  W.  J.  Ellis  without  authori- 
ty from  any  one.  Defendants  contended  tiiat 
the  derk  of  the  superior  court  was  a  compe- 
tent witness  to  show  the  possession  and  dispo- 
sition of  the  mortgage  from  the  time  of  deliv- 
eiy,  and  by  whom;  and  he  was  not  called. 
This  mortgage  recites  that  Ellis  &  Outland  are 
hidebted  to  Waxelbaum  &  Son  $6,517.95,  as 
is  evidenced  by  ten  notes  for  various  sums, 
three  dated  March  21,  1893,  six  dated  Novem- 
ber 3,  and  one  dated  November  29,  1893,  ma- 
turing at  various  dates  from  December  1, 
1803,  to  March  1,  1894.  It  covers  the  8to<^ 
of  merchandise  and  fixtures  in  the  storehouse 
of  Ellis  &  Outland,  as  well  aa  all  other  goods 
to  be  puit^hased,  and  recites  that  It  is  giresx 
as  Junior  atid  subject  to  a  mortgate  of  Bfrs. 
Eliza  Dukes  for  $2,805.95.  It  bears  date  No- 
vember 29,  1893,  and  an  entiy  of  teeotd  on 
December  6,  1893;  and  the  ojpy  introduced  in 
evidence  bears  the  following,  signed  by  the 
derk  of  the  superior  court:  "I  certity  that  the 
original  mortgage  of  which  the  above  and  fore- 
going is  a  copy  was  not  filed  in  my  ofiice  for 
record  until  December  5,  1893,  at  3  p.  m.*'  In 
admitting,  over  objection  that  it  was  irrele- 
vant, the  testimony  of  the  sheriff  that  when  be 
went  to  serve  the  petition  on  J.  H.  Ellis,  on 
December  6.  1893,  W.  J.  Ellis  asked  to  be  al- 
lowed to  take  some  cartridges  out,  saying  that 
there  would  be  enough  left  for  creditors. — 
about  $6,000  of  stuff  'in  the  house;  and  that 
he  remarked  to  witness,  on  the  day  he  went  to 
the  store  to  get  cartridges  pending  the  tempo- 


oa.) 


WAXBLBAUM  t.  BEiiRY, 


777 


rary  recelyershlp,  in  the  presence  of  J.  H. 
EUis,  that  the  finn  of  EHIb  &  Outland  had 
about  $6,000  in  stock,  and  would  be  all  right 
as  soon  as  th^  could  get  rid  of  this  embar- 
rassment (J.  H.  EUls  and  W.  R.  Outland 
composed  the  firm,  W.  J.  Ellis  was  in  their 
employment,  and  ia  a  brother  of  J.  H.  EUls.) 
In  addition  to  the  mortgage  and  the  testi- 
mony before  stated,  the  plaintiff^  Introduced 
in  evidence:  A  draft,  letter,  and  telegram  dat- 
ed December  2,  1883,  from  Ellis  &  Outiand  to 
Butler  &  Stevens;  the  draft  being  for  |254.- 
40,  in  favor  of  J.  M.  Dixon  &  Co.,  and  the 
letter  directing  Butler  &  Stevens  to  pay  the 
same  if  Dixon  &  Co.  would  dismiss  a  garnish- 
ment served  on  Butler  &  Stevens  Ui  a  suit 
against  Ellis  &  Outland,  and  the  telegraip  di- 
recting Butler  &  Stevens  to  sell  all  the  cotton 
of  Ellis  &  Outland,  and  remit  the  proceeds  to 
Waxelbaum  &  Son.  Dixon  &  Co.  are  parties 
plaintiff  to  this  case.  Also,  a  letter  of  the 
same  date,  from  Ellis  &  Outland  to  Butter  & 
Stevens  (admitted  to  have  been  written  by  E. 
A.  Waxelbaum),  confirming  the  above  tele- 
gram, and  stathig:  "On  November  29,  we 
gave  to  S.  Waxelbaum  &  Son  a  bill  of  sale  for 
an  cotton,  and  a  draft  for  amounts  with  you. 
Please  consider  the  same  the  property  of  S. 
Waxelbaum  &  Son."  Also,  a  check  drawn 
l^  Waxelbaum  &  Son  on  the  Exchange  Bank 
of  Macon,  January  23,  1894,  in  favoi^  of  Mrs. 
Dukes  for  ^1,250,  by  her  indorsed  to  J.  H. 
Ellis,  by  hhn  Indorsed  to  Waxelbaum  &  Son, 
and  by  them  indorsed  to  I.  Epstein  &  Bro.  It 
was  stamped  *Tald*'  by  said  bank.  Also,  the 
tax  returns  of  Mrs.  Dukes  from  1884  to  1894, 
the  total  amounts  of  which  ranged  from  $420 
to  $1,516  (this  last  being  the  amount  returned 
for  1898),  and  the  bulk  of  returns  being  on  real 
estate;  the  balance  being  on  furniture,  live 
stock,  etc.,  and  not  including  any  rietum  of 
money.  Also,  the  testimony  of  E.  A.  Waxel- 
baum, as  follows:  "I  was  business  manager 
for  Waxelbaum  &  Son  in  1893,  and  up  to  Feb- 
ruary, 1896.  Was  familiar  with  their  deal- 
ings with  EUis  &  Outland,  Ui  whom  they  had 
the  utmost  confidence,  and  advanced  tljiem 
much  more  largely  than  their  financial  stand- 
ing entitled  them.  In  the  spring  of  1893, 
when  they  arranged  for  the  advances,  they  se- 
cured the  existing  debt  by  deeds  to  the  store- 
house Ui  Statesboro,  and  to  50  acres  of  land 
In  Bunod)  county,  owned  by  Outland,  and  the 
i^greenient  to  deposit  with  Waxelbaum  &  Son, 
as  further  collateral  security,  an  notes  and  ob- 
ligations they  should  receive  from  their  cus- 
tomers. The  deeds  taken  were  not  sales  of  tne 
realty,  but  the  consideration  expressed  there- 
in w^  the  amount  of  Ellis  &  Outland^s  Indebt- 
edness at  the  time.  This  consideration  was 
so  stated  by  advice  of  Waxelbaum  &  Son's 
counsel.  At  the  time  of  taking  said  deeds, 
Waxelbaum  &  Son  made  their  bond  for  titles 
back  to  EUls  &  Outland,  conditioned  to  recon- 
vey  the  realty  upon  the  payment  of  said  in- 
debtedness. Thereafter  Waxelbaum  &  Son 
made  other  advances  of  goods  and. money  to 
Ellis  &  Outland,  and,  to  enable  them  to  pur- 


chase goods  from  Dannenberg  and  Macon  Hat 
Co.,  guarantied  the  payment  of  said  purchases. 
Prior  to  December  2,  1893,  they  had  paid  the 
amount  of  $877.26  to  Dannenberg,  which  made 
the  total  indebtedness  of  Ellis  &  Outland  to 
Waxelbaum  &  Son  on  that  day  $6,778.51. 
They  subsequently  paid  the  Macon  H^t  (Com- 
pany their  account  of  $126.50,  making  the  to- 
tal indebtedness  $6,905.01.  Not  aU  the  in- 
debtedness of  Ellis  &  Outland  was  due  on  De^ 
cember  2,  1893.  Part  of  it  had  been  Uqul- 
dated  by  notes  that  became  due  thereafter. 
About  $1,300  was  to  fall  due  on  December  1st 
and  November  30th.  I  came  to  Statesboro  to 
look  after  the  coUection  thereof,  and  of  such  of 
it  as  was  past  due,— about  $2,200.  I  found  a 
clerk  in  charge  of  the  store,  and  EUls  &  Out- 
land gone,  and  could  get  no  information  about 
them.  I  also  found,  the  day  before,  Mrs. 
Dukes'  mortgage  upon  their  stock  had  been  re- 
corded. I  was  very  much  worried  at  this,  con- 
sidering the  relations  that  existed  between 
Waxelbaum  &  Son  and  EUis  ft  Outland,  and 
the  many  favors  extended  by  the  former  to  • 
the  latter.  I  thought  Ellis  ft  Outland  had 
treated  them  badly.  I  never  heard  of  their  ^ 
indebtedness  to  Mrs.  Dukes,  and  did  not  know 
what  to  think  of  their  preferring  her.  Hav- 
ing learned  that  Groover  and  Brannen  were 
leading  lawyers  of  Statesboro,  I  consulted 
them,  and  stated  to  them  that  on  the  return 
of  EUis  ft  Outland,  if  I  could*not  make  satis- 
factory arrangements  with  them,  I  desired  to 
employ  them  to  take  charge  of  Waxelbaum  ft 
Son's  daim.  If  satisfactory  arrangementa 
were  made,  I  would  turn  over  to  them  for  col- 
lection, anyhow,  aU  the  collateral  notes  Ellis 
ft  Outland  had  previously  given  and  they  could 
thereafter  secure.  Early  on  the  morning  (if 
December  2d,  I  went  to  EUls  ft  Outland's  store^ 
and  found  them  both  there.  They  expl^ilned 
that  they, had  been  to  Waynesboro,  where  Mrs. 
Dukes  lived,  to  borrow  some  money  from  her 
to  pay  the  amount  of  Waxelbaum  &  Son,  and 
that  they  had  succeeded  in  getting  $1,100 
from  her,  which  th^  paid  to  me,  to  be  cred- 
ited on  Waxelbaum  ft  Son's  account  They 
explained  their  indebtedness,  exhibiting  their 
books,  and  I  became  convinced  that  her  debt 
was  valid.  They  offered  me  for  Waxelbaum 
ft.  Son  a  second  mortgage  on  the  stock  of 
goods,  which  I  rejected.  This  mortgage  they 
said  they  had  already  drawn  of  the  same  date 
as  Mrs.  Dulles'.  I  have  about  15  years'  ex- 
perience in  estimating  the  value  of  a  stock  of 
goods.  I  can  go  carefully  through  a  stock  of 
goods,  and,  without  taking  an  hiventory,  ap- 
proximate their  value.  During  the  two  /flays 
I  had  been  in  Statesboro,  I  had  so  investigat- 
ed EUls  &  Outland's  stock,,  and  thought  its 
value  abput  $3,000  to  $3,300,  and  hoped  to  se- 
cure on  their  return  a  mortgage  or  some  se- 
curity from  them  on  account  of  the  obligations 
they  were  under  to  Waxelbaum  ft  Son.  When 
I  became  convinced  of  the  validity  of  Mrs. 
Dukes.'  mortgage,  I  decided,  as  my  house  was 
extending  Its  business  by  branch  houses,  and 
as  it  considered  Statesboro  a  good  point  to  ea- 
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tahllsh  a  branch.  It  would  be  better  to  Twiy 
Kills  &  Outland,  and  own  the  business,  If  it 
could  be  done  reasonably;  and  I  negotiated 
with  them  for  this  purpose.  Finally,  they 
agreed  to  sell  their  stock  of  goods  for  $500,  to 
be  credited  upon  their  Indebtedness,  and  Wax- 
elbaum  &  Son  to  assume  the  debt  of  Mrs. 
Dukes.  This  was  the  full  market  value  of 
said  stock.  It  was  a  bona  fide  nurchase. 
There  was  no  hitent  to  hinder,  delay,  or  de- 
fraud any  creditor  of  Ellis  &  Outland  to  pro- 
tect this  house,  so  f^  as  I  conld  learn.  There 
was  no  arrangement  or  understanding  what- 
ever by  which  any  benefit  was  to  be  reserved 
to  Ellis  &  Outland  or  either  of  them.  After 
the  purchase,  considering  Ellis  to  be  an  active 
and  efficient  man,  and  acquainted  with  the 
trade,  I  employed  him  to  take  charge  of  the 
sales  department  of  the  store,  and  manage- 
ment of  the  derks,  and  keeping  up  the  stock. 
Waxelbaum  &  Son  were  to  send,  and  did 
thereafter  send,  Walden,  who  was  brought  up 
in  their  store  in  Macon,  to  have  charge  of 
'  the  finances  and  books  during  the  time  nego- 
tiations were  going  on  between  me  and  EUlls. 
Groover  came  to  see  Ellis  &  Outland  about 
the  daim  of  J.  M.  Dixon,  and  suggested  the 
givl^  of  a  draft  to  dissolve  the  garnishment 
Regarding  Groover  as  our  attorney,  I  urged 
Ellis  to  comply  with  his  suggestion,  and  it 
was  done.  Ellis  &  Outland  claimed  to  have 
considerable  cotton  with  their  factors,  and 
would  have  balances,  and  gave  us  orders  for 
such  balances  on  Butler  &  Stevens  and  Gor- 
don &  Co.  I  wrote  the  telegram  and  other 
letter  of  said  date  to  Butler  &  Stevens,  and  El- 
lis signed  them.  We  never  succeeded  in  get- 
ting anything  from  Butler  &  Stevens.  They 
claimed  to  have  no  balance.    Gordon  &  Go. 

had  a  balance  of  $ ,  which  was  paid  us. 

In  compliance  with  their  a^p-eement  in  the 
spring,  Ellis  &  Outland  turned  over  to  us  from 
time  to  time,  as  collateral  security,  the  notes 
of  their  customers;  and  on  December  2d  fhey 
also  delivered  some  of  them,  aggregating  in 
their  face  about  $4,500  to  $5,000,  but  their 
customers  were  not  indebted  thereon  that 
amount  These  notes  were  taken  from  their 
customers  for  advances  to  be  made,  and  In  a 
good  many  Instances  they  did  not  advance 
one-half  what  the  notes  called  for.  Before 
leaving,  I  went  to  Brannen  and  Groover,  and 
notified  them  that  I  had  made  satlsfactoiy  ar- 
rangements with  Ellis  &  Outland,  and  of  my 
instructions  to  Ellis  &  Outland  to  deliver  to 
Ellis  [?]  all  collaterals  we  held,  for  collection. 
I  did  not  talk  to  them  during  the  two  pre- 
ceding days  as  a  pretense  of  employment,  just 
to  keep  them  off  of  Ellis  &  Outland,  but  I 
was  bona  fide  employing  them,  and  thought 
I  had  done  so.  They  did  mention  having  a 
few  small  daims  in  their  hands  against  Ellis 
&  Outland,  for  collection.  I  did  not  know 
that  they  did  not  consider  themselves  employ- 
ed until  I  heard  of  their  filing  this  bill,  after 
I  returned  to  Macon.  After  the  application 
for  the  receiver  had  been  heard  and  dismiss- 
ed, I  may  have  said  to  Binswanger  that  I  had 


downed  Groover  and  Brannen,  but  I  have  no 
distinct  recollection  of  this  conversation. 
Waxelbaum  &  Son  have  paid  to  Mrs.  Dukes 
all  of  the  mortgage  debt  except  a  small  bal- 
ance, but  I  have  no  personal  knowledge  of  the 
detail  of  the  payments.  They  wei*e  made  by 
S.  Waxelbaum.  The  $2,805.95  and  the  mort- 
gage to  secure  it  when  Waxelbaum  &  Son  had 
paid  It  down  to  $800,  was  transferred  to 
them,  and  th^  gave  their  note  for  this  sum. 
I  think'  about  $50  is  still  due  on  the  note. 
The  chedi  of  $1,250,  of  January  23,  3^804,  was 
written  by  S.  Waxelbaum  (who  is  now  very 
m,  not  likely  to  recover),  and  I  had  no  personal 
knowledge  of  why  it  was  indorsed  by  Mrs. 
Dukes  to  EUis,  and  then  back  to  Waxelbaum 
&  Son.  Outland  did  not  remain  in  the  em- 
ploy of  Waxelbaum  ft  Son  after  their  pur- 
chase of  the  stock.  The  mortgage  of  Novem- 
ber 29,  1893,  from  Bills  &  Outland  to  Waxel- 
baum &  Son,  was  never  ddivered  to  said  firm 
or  any  of  its  agents,  nor  by  them  authorized 
to  be  put  upon  the  records,  nor  in  any  way  ac- 
cepted or  ratified  by  them.  After  purdiasing 
the  stock,  they  ran  It  until  about  February 
1,  1895,  when  they  sold  to  Simmons.  They 
had  added  new  stock,  to  between  $9,000  and 
$10,000,  and  about  $11,000  was  remitted  to 
them.  This  induded  all  collections  from  col- 
laterals delivered  by  Ellis  &  Outland.  Dur- 
ing this  year  I  made  several  efforts  to  sell  the 
stock.  I  offered  it  at  70  cents  on  the  dollar 
of  invoice  cost.  The  best  offer  made  was  50 
cents  on  the  dollar;  the  storehouse  and  stock 
of  goods  for  $4,000;  and  put  of  this  sum 
Waxelbaum  &  Son  paid  a  mortgage  of  about 
$700  for  purchase  money  on  the  lot  This  Is 
usually  the  market  price  hi  bulk  of  an  aid' 
stodc  The  invoice  book  of  Ellis  A  Outland, 
in  which  was  also  kept  the  hivoice  of  the 
stock  after  it  passed  to  Waxdbaum  &  Son, 
was  sent  to  Macon  in  Jamiaty,  1896,  to  be 
checked  up,  and  was  destroyed  in  the  fire  that 
consumed  the  store  of  Waxelbamn  &  Son. 
The  real  estate  taken  as  collateral  I  consider- 
ed worth  about  $2,500  at  the  time  it  was  deed- 
ed to  Waxelbaum  ft  Son,  subject  to  a  $700 
mortgage.  I  am  unable  to  explain  the  credit 
of  $1,100  of  December  2d,  except  that  Ellis 
paid  it  to  me,  and  I  was  glad  to  get  it  I 
did  not  consult  Groover  or  Brannen  as  to  the 
propriety  of  taking  a  bill  of  sale  instead  of  a 
mortgage.  I  dont  know  but  that  the  $1,100 
claimed  by  Ellis  to  have  been  got  from  Mrs. 
Dukes,  added  to  what  appeared  to  be  due  her 
on  the  books,  made  Ellis  ft  Outland  owe  her 
$3,900.  I  can't  explain  this.  I  can't  explain 
how  the  check  for  $1,250  was  indorsed  to  El- 
lis, and  by  him  back  to  Waxelbaum  ft  Son." 
X  H.  Ellis  testified:  "Mrs.  Dukes  is  my 
wife'^B  mother.  She  owns  three  plantatloi^ 
and  a  house  in  Waynesboro,  and  has  money 
besides.  About  three  years  ago  she  got  $2,000 
from  insurance  she  held  on  her  brother's  life. 
I  borrowed  from  her  several  times  money  for 
EUis  ft  Outland,  and  used  it  in  building  the 
storehouse  we  occupied.  This  was  known  to 
Outland.    Her  account  with  us  was  entered 
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upon  the  books  of  Ellis  &  Outland.  In  No- 
timber,  1893,  I  arranged  with  her  to  loan  us 
about  eleven  hundred  and  odd  dollars  she  then 
had,  which  I  wanted  to  use  in  paying  on  my 
debts  maturing  with  Waxelbaum  &  Son.  She 
agreed  to  loan  it  to  us,  if  we  secured  whht 
was  past  due,  as  well  as  what  was  then  about 
to  be  loaned.  On  completing  this  arrange- 
ment, I  went  to  Brannen,  and  had  him  to  draw 
up  a  note  including  both  the  past-due  debt 
and  the  amount  then  agreed  to  be  loaned,  and 
mortgage  to  secure  the  same  on  our  stools  of 
goods.  This  mortgage  was  made  and  record- 
ed on  November  29,  1893,  and  Outland  and  I 
both  went  to  Mrs.  Dukes  to  get  the  money.  We 
got  the  $1,100  she  promised,  delivered  her  the 
note  and  mortgage,  and  returned.  On  De- 
cember 2,  1893,  B.  A.  Waxelbaum  came,  and 
I  paid  him  $1,100  of  the  money  loaned  us  by 
Mrs.  Dukes.  1  explained  to  him  our  indebted- 
ness to  her,  and  offered  him  the  second  mort- 
gage on  the  stock.  This  he  rejected,  as  of  no 
value,  and  I  left  it  in  the  store.  I  did  not 
put  it  of  record.  Understood  my  brother  had 
it  done.  He  was  not  authorized  so  to  do. 
After  Waxelbaum  rejected  the  mortgage,  he 
offered  to  buy  us  out,  and,  after  considerable 
negotiation,  we  agreed  upon  the.  sale.  That 
was,  Waxelbaum  &  Son  were  to  assume  and 
pay  Mrs.  Dukes'  debt,  and  credit  us  with 
$500.  This  was  the  fuU  value  of  the  stock  of 
merchandise.  There  was  no  agreement,  se- 
cret or  spoken,  or  any  understanding  what- 
ever, by  which  any  benefit  was  reserved  ei- 
ther to  Outland  or  myself.  In  making  the 
sale  there  was  no  intention  on  my  part  nor 
Outland's  to  hinder  or  delay  our  creditors,  but 
our  only  intent  was  to  prefer  Waxelbaum  & 
Son,  who  were  our  main  creditors.  The  first 
Ipans  made  by  Mrs.  Dukes  to  us  were  out  of 
rents  collected  from  her  plantations.  After 
Waxelbaum  &  Son  purchased  our  stock  of 
merchandise^  I  remained  with  the  house,  and 
was  salesman,  and  would  make  out  bills  of 
goods  to  be  purchased,  all  of  which  were  sent 
to  Waxelbaum  &  Son  to  be  approved.  They 
then  shipped  or  had  tbem  shipped  to  us.  AH 
moneys  received  and  collected  at  this  store 
were  remitted  to  Waxelbaum  &  Son.  We 
made  some  payments  to  Mrs.  Dukes  out  of 
the  store,  by  direction  of  Waxelbaum,  and 
these  were  charged  as  .remittances.  Walden 
was  the  bookkeeper  aQd  manager  of  the  finan- 
ces. He  alone  had  authority  to  draw  checks. 
I  did  draw  some,  but  they  were  rejected'  by 
the  bank.  On  January  23,  1894,  S.  Waxel- 
baum came  to  Statesboro  with  Lamar,  with 
whom  he  was  on  a  trade  for  the  stock.  They 
having  failed  to  trade,  Waxelbaum  went  home 
with  me.  Mrs.  Dukes  was  at  my  house. 
Waxelbaum  there  proposed  to  sell  my  wife  a 
half  interest  in  the  profits  of  the  stock  carried 
on  here.  He  suggested  that  he  pay  Mrs. 
Dukes  that  amount  on  her  mortgage  debt,  and, 
if  she  would  loan  it  or  give  it  to  my  wife  to 
be  used  in  said  purchase,  it  would  benefit  all 
parties.  I  saw  my  wife  and  Mrs.  Dukes,  and 
Mrs.  Dukes  agreed  to  loan  my  wife  that  sum 


for  said  purchase.  If  Waxelbaum  would  pa^ 
that  much  on  the  mortgage  debt  This  being 
agreed  to,  Waxelbaum  drew  check  for  $1,250 
to  be  credited  on  the  mortgage  debt  Mrs. 
Dukes  indorsed  it  to  me,  and  I  indorsed  it  to 
Waxelbaum,  In  payment  of  a  half  interest. in 
the  profits  of  the  business  for  my  wife;  and 
the  transaction  was  duly  entered  at  the  time 
on  out  books.  I  was  to  receive  $50  per  month 
as  a  salary.  About  the  1st  of  February,  1895, 
Waxelbaum  &  Bon  sold  out  to  Simmons  the 
storehouse  and  stock  for  $5,000;  the  house  be- 
ing valued  at  $2,000,  and  the  stock  at  $3,000. 
Waxelbaum  &  Sbn  took  and  accepted  for  my 
wife  the  uncollected  collaterals  then  on  hand, 
amounting  to  between  $1,700  and  $1,800.  It 
was  not  generally  known  that  my  wife  had  an 
interest  in  the  business  which  was  conducte<} 
under  the  name  of  S.  Waxelbaum  &  Son,  but 
my  recollection  is  that  I  informed  Brannen, 
plaintiffs'  coi^nsel,  of  it  at  the  time.  Outland 
and  I  had  not  dissolved  prior  to  December  2, 
1893»  though  negotiattona  were  going  on  be- 
tween us  for  that  purpose.  He  was  present  at 
the  negotiations  resulting  in  the  sale  to  Waxet> 
baum  &.  Son,  and  when  I  signed  the  bill  of 
sale;  and  he  ratified  and  agreed  to  It  Out  of 
the  sale  of  the  storehouse,  Waxelbaum  &  Son 
had  to  pay  $750  principal,  besides  interest, 
which  were  due  on  the  purchase  money  of  the 
lot.  The  50  acres  of  land  covered  by  their 
deed  from  Outland  was  sold  for  $150.  These 
were  the  full  values  of  the  real  estate  at  the 
time." 

Outland  testified:  "On  November  29,  1893, 
J.  H.  Ellis  proposed  to  buy  my  interest  for 
$500,  and  I  agreed  to  accept  it,  and  so  did  not 
consider  I  was  a  member  of  the  firm  on  D^ 
cember  2,  1893.  I  had  been  in  the  firm  about 
18  months,  and  had  put  in  it  $1,250.  Mrs. 
Dukes  loaned  us  the  money  to  build  the  store- 
house, and  we  were  owing  her  for  it  on  Novem- 
ber 29,  1893.  Ellis  t(M  me  she  had  agreed  to 
loan  us  about  $1,100  more  if  we  would  secure 
her  by  a  mortgage.  I  agreed  to  it.  The  mort- 
gage and  note  were  drawn,  and  we  went  t» 
Waynesboro  to  get  it  I  was  not  present  when 
Mrs.  Dukes  gave  Ellis  the  money,  but  after 
Ellis  got  it  he  showed  it  to  me,  and  said  Mrs. 
Dukes  had  loaned  it;  and  we  came  home  with 
it,  and  he  turned  it  over  to  Waxelbaum,  to  be 
credited  on  their  account  I  know  nothing 
about  Ellis  getting  the  money  from  Mrs, 
Dukes,  except  what  he  told  me.  He  said  h« 
had  got  spme  money  from  her,  but  1  did  not 
see  it" 

W.  J.  Ellis  testified:  '<My  duties  as  clerh 
were  principally  out^de  the  store,  in  the  cot- 
ton yard.  I  did  not  have  much  familiarity 
with  the  goods  hi  the  store»  and  do  not  know 
their  value.  I  do  not  remembw  making  any 
remark  about  the  value  of  the  goods." 

The  attorney  for  Mrs.  Dukes  testified  in  cor- 
roboration of  Waxelbaum  as  to  the  payments 
made  by  Waxelbaum  &  Son  to  her  on  her 
mortgage.  There  had  been  some  negotiations 
for  settlement  which  he  supposed,  from  state- 
ments of  Waxelbaum*8  counsel,  had  been  ef- 
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fected,  and  waa  rot  advised  otherwise  until 
too  late  for  Mrs.  bnkes  to  attend  this  trial, 
though  he  had  telegraphed  her  to  come. 

Defendants  introduced  notes  of  Ellis  &  Got- 
land to  Waxelbaum  &  Son,  correspondhig  with 
items  set  out  in  their  answer;  the  bill  of  sale 
of  December  2,  1893,  expressing  a  considera- 
tion of  1500,  and  the  assumption  of  thq  debt 
of  Mrs.  Dukes  of  $2,805.95,  secured  by  first 
mortgage  on  the  stock;  the  note  and  mort- 
gage of  Mrs.  Dukes,  dated  November  29, 1893, 
recorded  on  the  same  day,  with  credits  leav- 
ing a  balance  of  $800  settled  by  note,  and  a 
transfer  of  the  mortgage  to  Waxelbaum  & 
Son;  the  cashbook  and  ledger  of  Waxelbaum 
&  Son,  kept  in  the  store  at  Statesboro,  showing 
entries  made  January  23,  1894,  that  Mrs.  Ellis 
w^s  credited  with  $1,250  cash  paid,  and  Wax- 
elbaum &  Son  charged  with  $1,250  paid  by 
Mrs.  Ellis;  and  the  ledger  of  Ellis  &  Outiand, 
containing  the  account  of  Mrs.  Dukes. 

Bf.  H.  Sandwich  and  Hardeman,  Davis  ft 
Turner,  f^r  plalntifTs  In  error.  D.  R.  Groover 
and  J.  A.  Brannen,  for  defendants  in  error.  ' 

PER  OURIAH.    Judgment  reversed. 


(96  Oa.  766) 

O'BRIEN  V.  BATTLE  et  at. 

(Supreme  Court  of  Georgia.     Aug.  18,  1886.) 

CoirsTBUCTXon  qf  Will—Dbatb  or  Joint  Tbusthh 
—Appointment  bt  Cou&t. 

Where  a  testator  appointed  bis  wife  the 
sole  executrix  of  his  will,  and,  after  therein  con- 
ferring upon  her  certain  powers  in  the  capacity 
of  trustee,  further  provided  as  follows:  "If  my 
executrix,  who  is  hereby  appointed  trustee  of 
the  property  willed  in  this  item,  shall  die  before 
the  trusts  herein  provided  for  are  completed,  or 
she  shall  become  unable  to  exercise  tne  same, 
or  unwilling  to  do  so,  then  a  new  trustee  may 
be  appointed  by  my  said  executrix  by  an  instru- 
ment in  writing  for  that  purpose  in  the  nature 
of  a  will  or  deed,  as  she  may  select  or  prefer," 
and  where,  upon  the  death  of  the  wife,  the  tes- 
tator, by  a  codicil  to  the  will,  appointed  two 
persons  executors,  "with  all  the  powers,  both  as 
executors  and  as  trustee,  granted  by  the  terms 
of  said  will  to  my  said  wife,"— ftcM,  that  the  tes- 
tamentary sdieme  contemplated  the  continuous 
management  of  the  trust  property  by  two  trus« 
tees,  and  not  by  one  only;  that  upon  the  death 
of  one  of  the  trustees  without  a  successor  hav- 
ing been  appointed  the  joint  powers  conferred 
upon  both  by  name  did  not  survive  to  the  other; 
that  the  latter  could  not  fill  the  vacancy  by  ap- 
pointing a  co-trustee  to  act  with  himself;  that 
the  power  to  do  so  devolved  upon  the  judge  of 
the  superior  court,  find  could  be  exercised  by 
him  upon  a  proper  petiticm  for  that  purpose  pre- 
sented by  the  cestuis  aue  trustent,  ana  that  it 
was  his  duty  to  appoint  such  co-trustee,  not- 
withstanding the  fact  that  the  survivor  object- 
ed to  his  so  doing. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Warren  county; 
Seaborn  Reese,  Judge. 

Action  by  Minnie  A.  Battle  and  others 
against  E.  S.  O'Brien  and  Maud  B.  Smith. 
Judgment  for  plaintiffs,  and  O'Brien  brings 
error.    Affirmed. 


W.  M.  Howard,  Jas.  Whitehead,  and  H. 
McWhorter,  for  plaintiff  In  error. 

Cited  for  plaintiff  In  error:  Gambell  t. 
Trippe,  75  Md.  252,  23  AtL  461;  Bank  y. 
Morse,  43  N.  J.  Eq.  108,  18  Aa  3^;  Powlea 
V.  Jordan,  62  Md.  503;  Scull  v.  Reeves,  3  N.  J. 
Eq.  84,  131;  Osgood  v.  Franklin,  2  Ji^ins.  Ch. 
1;  Petar  v«  Beverly,  10  Pet  563;  Freem.  CD- 
Ten.  (  43;  Parrott  v.  Edmondaon,  64  Ga.  832. 

M.  P.  Reese  and  H.  M.  Holden,  for  defend- 
ant in  error. 

Cited  for  defendant  in  error:  Tiff.  &  B. 
Trusts,  pp.  366,  376,  385;  Perry,  Trusts,  M 
275,  277,  286;  White  v.  McKeon,  92  Ga.  343, 
17  S.  B.  283;  Attorney  General  v.  Barbour, 
121  Mass.  668;  Green  v.  Winter,  31  N.  J.  Eq. 
37;  Chase  v.  Davis,  65  Me.  102;  Hospital  y. 
Amory,  12  Pick.  445;  Dixon  v.  Homer.  12 
Cush.41« 

SIMMONS,  C.  J.    Mary  L.  Battle,  Minnie 

A.  Battle,  E.  L.  Battle,  and  James  H.  Battle 
brought  their  petition  against  E.  S.  0*Brlen, 
trustee,  and  Maud  B.  Smith,  praying  the  ap- 
pointment of  BdUnnle  A.  Battle  as  co-trustee 
with  E.  S.  O'Brien.  At  the  hearhig  O'Brien 
demurred  to*  the  application.  No  evidence  was 
Introduced,  but  it  seems  that  the  allegations 
of  fact  in  the  petition  were  treated  by  counsel 
on  both  sides  and  the  judge  as  true.  The 
Judge  below  overruled  the  demurrer  and  pass- 
ed an  order  appointing  Minnie  A.  Battle  co- 
trustee, whereupon  O'Brien  excepted. 

The  petition  alleged:  Petitioners,  with  Maud 

B.  Smith,  are  all  of  the  children  of  Lawrence 
Battle,  and  they  are  now  of  full  age.  Law- 
rence Battle  died  In  Warren  county  in  1878, 
leaving  a  last  will,  which  was  duly  probated. 
By  a  codicil  to  this  will,  executed  January  16, 
1878,  and  which  was  proved  and  admitted  to 
record,  he  appointed  as  his  executors  to  carry 
out  the  will  and  as  trustees  under  the  same 
his  brother,  James  J.  Battle,  and  his  brother- 
in-law,  E.  S.  O'Brien,  both  of  whom  qualified, 
and  took  upon  themselves  the  duties  of  execu- 
tors and  trustees  under  the  will.  Under  the 
fifth  item  of  the  will  there  passed  to  the  trus- 
tees 170  shares  of  stock  in  the  Georgia  Rail- 
road &  ^anldng  Company.  By  the  terms  of 
the  will  the  trustees  are  given  a  large  discre- 
tion as  to  said  trust  property,  being  allowed 
to  sell  the  same,  and  reinvest  the  proceeds, 
at  any  time  they  may  deem  prudent  and  wise. 
The  Income  of  dividends  arising  from  the 
stock  the  trustees  are  required  to  collect  and 
divide  among  the  children  of  the  testator  In 
equal  shares,  both  before  and  after  they  be- 
came of  age;  the  corpus  of  the  trust  fund  to 
be  held  intact  by  the  trustees  for  the  grand- 
children of  testator.  The  petition  further  al- 
leged that  it  was  the  purpose  and  plan  of  the 
testator  that  there  should  be  at  all  times  two 
trustees  to  hold  and  look  after  the  manage- 
ment of  said  trust  fund,  and  in  accordance 
with  such  purpose  and  plan  he  provided  In  the 
fifth  item  of  the  will  that  said  trustees  might 
appoint  successors  to  themselves  by  a  writing 
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for  that  purpose,  eltktA-  in  the  natnre  of  a  will 
or  deed;  and  that  in  1895  James  J.  Battle 
died  without  having  ex'^rcised  this  power  of 
appointment,  so  that  now  E.  S.  O'Brien  is  the 
sole  trustee.  Petitioners  prayed  for  an  order 
appointing  Minnie  A.  Battle  one  of  their  trus- 
tees In  the  place  of  James  J.  Battle,  alleging- 
that  she  was  in  every  way  quallfled  to  per- 
form all  the  duties  of  such  office.  It  appears 
from  the  copy  of  the  will  attached  to  the  pe- 
tition that  the  testator  appointed  his  wife  his 
sole  executrix,  and,  after  conferring  upon  her 
In  the  capacity  of  trustee  certain  powers  of 
the  nature  above  stated,  further  provided,  in 
the  fifth  item,  as  follows:  ''If  my  executrix, 
who  is  hereby  appointed  trustee  of  the  proper- 
ty willed  in  this  item,  shall  die  before  the 
trusts  berefh  provided  for  are  completed,  or 
shall  become  unable  to  exercise  the  same,  or 
unwilling  to  do  so,  then  a  new  trustee  may 
be  appointed  by  my  said  executrix  by  an  in- 
strument in  writing  for  that  purpose  in  the 
nature  of  a  will  or  deed,  as  she  may  select  or 
prefer."  The  codicil  was  as  follows:  **My 
wife,  who  was  appointed  executrix  of  said 
wIU,  having  died,  I  hereby  appoint  my  broth- 
er, James  J.  Battle,  and  my  friend,  E.  S. 
O'Brien,  executors  of  said  will,  with  all  the 
powers,  both  as  executors  and  as  trustee, 
granted  by  the  terms  of  said  will  to  my  said 
wife.** 

The  grounds  of  demurrer  were  (1)  that  the. 
facts  alleged  in  the  petition  were  not  suffi- 
cient in  law  to  authorize  the  appointment  of 
a  co-trustee;  and  (2$  that  there  was  no  va- 
cancy in  the  office  of  trustee,  the  entire  trust 
having  devolved  by  operation  of  law  upon 
the  surviving  trustee  upon  the  death  of  his 
co-trustee. 

Where  a  will  confers  upon  two  trustees  a 
power  not  coupled  with  an  interest,  and  no 
words  of  survivorship  are  used  in  the  instru- 
ment, the  presumption  of  law  is  that  the 
grantor  contemplated  a  Joint  execution  of  the 
power,  and  the  survivor  cannot  execute  it; 
and,  even  where  the  power  is  coupled  with  an 
interest,  the  survivor  cannot  execute  it  if  it 
appears  to  have  been  the  intention  of  the  tes- 
tator that  the  power  should  not  be  exercised 
by  one  alone.  In  i  Chance,  Pow.  if  645,  646, 
It  is  said:  'That  a  power  vested  in  two  or 
more  cannot,  on  the  decease  of  one  or  more 
of  the  donees,  be  executed  by  the  survivors 
or  survivor,  is  perfectly  clear.  The  rule  of 
law  is  that  powers  will  not  in  themselves  sur- 
vive. Not,  as  Is  observed  by  Wilmot,  lord 
commissioner,  In  Mansell  v,  Mansell  [Wllm. 
Op.  86],  that  there  Is  anything  in  an  author- 
ity Incompatible  with  its  surviving'  (or  Its  be- 
ing limited  to  be  exercised  by  a  surviving 
party),  *but  if  I  say  I  will  trust  two,  the  law 
will  not  say  I  shall  trust -one;  it  Is  a  joint  con- 
fidence; but  if  it  Is  limited  to  the  survivor,  it 
Is  saying  I  will  trust  two  as  long  as  they 
Uve,  and  afterwards  one  of  tbem.'  ♦  •  ♦ 
Even  as  to  trusts,  which  in  general  s^orvlve 
with  and  accompany  the  estate  or  interest  to 
which  they  are  annexed,  a  contrary  intention 


sometimes  may  be  collected,  and  will  prevail.** 
In  this  Instance  the  testator  indicated  the 
number  which  he  deemed  necessary  for  the 
proper  administration  and  safety  of  the  trust 
fund  by  appointing  two  persons  as  trustees, 
and  at  the  same  time  making  provision  for 
substitution  in  the  event  of  the  death  of  one 
of  them,  as  he  did  in  expressly  granting  to 
them  all  the  powers  which  he  had  before 
granted  to  his  wife  as  trustee,  one  of  which 
was  the  power  of  appointing  a  successor  in 
the  trust.  It  fs  apparent,  therefore,  that  the 
testamentary  scheme  contemplated  the  con- 
tinuous management  of  the  trust  property  by 
two  trustees,  and  not  by  one  only.  This 
power  of  appointment  which  was  committed 
Jointly  to  the  trustees,  and  which  they  fail- 
ed to  exercise,  could  not,  upon  the  death  of 
one  of  them,  be  exercised  by  the  other.  **The 
power  of  appointing  other  trustees  can  be 
exercised  only  by  those  to  whom  it  is  express- 
ly given.  ♦  ♦  ♦  So,  If  the  power  be  given 
to  particular  persons  by  name,  without  saying 
more,  or  adding  words  of  survivorship,  it  must 
be  exercised  Jointly,  and  upon  the  death  of 
one  of  them  the  power  will  be  gone."  1 
Perry,  Trusts,  $  294.  No  trust,  however,  shall 
fall  for  the  want  of  a  trustee;  and  upon  the 
death  of  the  trustee  in  this  instance  without 
the  appointment  of  a  successor  the  power  de- 
volved upon  the  Judge  of  the  superior  court 
upon  a  proper  petition  for  that  purpose  by  the 
cestuis  que  trustent  **The  cestuis  que  trust- 
ent  are  entitled  to  have  custody  and  adminis- 
tration of  the  trust  fund  confided  to  proper 
persons  and  to  a  proper  number  of  persons. 
If  the  original  number  of  trustees  Is  reduced 
by  death,  the  ce»tuir  que  trustent  may  call 
upon  the  court  to  appoint  new  trustees  In 
place  of  those  deceased."  1  Perry,  Trusts, 
§  275.  And  see  White  v.  McKeon,  92  Oa. 
843,  17  8.  B.  283.  Under  the  facts  of  this 
case  we  think  the  discretion  of  the  court  was 
properly  exercised.    Judgment  affirmed. 


019  N.  C.  fi06) 
SHELDEN  V.  CITY  OP  ASHBVILI/B. 

(Supreme  Court  of  North  Carolina.     Oct.  20, 

189a) 

Municipal  CorpoAations  —  Action  vob  Kioli- 

OB  NO  B*-InBTRUCTION8— DbM  AND. 

1.  In  an  action  affainst  a  city  to  recover  for 
a  personal  injury  alleged  to  have  been  received 
by  Peaflon  of  the  defective  condition  of  a  side- 
walk, where  there  i^  no  material  conflict  in  the 
evidence  as  to  the  conditioa  of  the  walk,  it  is 
proper  to  instruct  as  to  what  legal  condusionB 
will  follow  if  the  testimony  of  the  witnesses  is 
believed.  ^ 

2.  Code,  §  757,  providing  that  no  action  shall 
be  maintained  againBt  any  city,  county,  or  town 
on  any  debt  or  demand  unless  the  claimant  shall 
have  made  a  demand  on  the  proper  municipal  au- 
thorities, applies  only  to  actions  arising  out  of 
coutraetB. 

Appeal  from  superior  court.  Buncombe 
county;   Graham,  Judge. 

Action  by  Janet  R.  Shelden  against  the  city 
of  Asheville  to  recover  for  personal  injuries 
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Alleged  to  have  been  received  by  plaintiff  by 
reason  of  a  defective  sidewalk.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

Davidson  &  Jones  and  J.  G.  Martin,  for  ap- 
pellant.   Moore  &  Moore,  for  appellee. 

AVERY,  J.  The  plainUff  testified  that  she 
had  already  passed  over  a  portion  of  the  plank 
sidewalk  that  was  obviously  bad,  and  over  a 
portion  of  the  street  where  it  was  entirely 
gone,  when  at  a  point  directly  in  front  of 
West's  front  door,  where  the  sidewalk,  "as 
far  as  she  could  see,"  was  good,  a  strip  gave 
way,  and  let  her  foot  between  the  boards,  so 
as  to  throw  her  down.  In  this  fall,  she  re- 
ceived the  injury  complained  of.  The  court 
charged  the  jury  that,  if  the  sidewalk  was 
In  the  condition  testified  to  by  the  witnesses, 
and  was  allowed  to  remain  so  for  any  consid- 
erable length  of  time,  which  would  raise  a 
presumption  of  notice  on  the  part  of  the  city, 
or,  if  the  authorities  had  actual  notice  of  its 
state,  the  first  issue  (involving  the  question 
whether  the  injury  was  caused  by  the  defends 
ant's  negligence)  should  be  answered  in  the 
affirmative.  This  instruction  was  excepted  to 
as  a  misdirection.  The  plaintiff  had  also  tes- 
tified that  the  plank  which  gave  way  and 
caused  her  fall  was  in  the  proper  place,  and 
apparently  nailed  down.  The  defendant  con- 
tended that  the  testimony  of  one  Henderson, 
a  witness  for  the  city,  was  in  cohfiict  with 
that  of  the  plaintiff  as  to  the  condition  of  the 
sidewalk  in  front  of  West's  house,  and  that 
the  jury  were,  therefore,  misdirected,  in  that 
it  was  their  province  to  pass  upon  the  con- 
flicting evidence  under  proper  instruction.  It 
Is  conceded  to  be  the  general  rule  that  the 
judge  is  not  at  liberty  to  single  out  a  par- 
ticular witness,  and  predicate  his  charge  to 
the  jury  upon  the  theory  that  the  testimony 
of  that  witness  is  to  be  taken  as  true,  when 
it  is  In  conflict  with  that  of  another  wit- 
ness. Did  the  witness  Henderson  contra- 
dict the  plaintiff  as  to  that  particular 
question?  After  stating  that  in  some  places, 
not  far  from  West's  gate,  the  plank  side- 
walk waa  entirely  gone,  and  in  other  places 
its  condition  was  bad,  Henderson  testified 
in  response  to  one  question  that  the  side- 
walk **right  In  front  of  Mr.  West's  house" 
was  "in  pretty  fair  condition,"  and  In  an- 
swer to  other  questions  that  he  "did  not  see 
any  defective  stringer  or  planks  there,"  and 
that  '*the  stringers  were  good,  and  the  planks 
seemed  good."  The  gravamen  of  the  plain- 
tiff's complaint  was  tbat  the  plank  "seemed" 
safe,  when  in  fact  it  was  in  such  bad  condi- 
tion that  it  would  not  ^sustain  her  weight 
The  defendant  seems,  from  the  questions  ask- 
ed, to  have  embarked  upon  the  examination 
of  this  witness,  and  to  have  conducted  the  de- 
fense in  other  respects  upon  a  theory  widely 
different  from  that  adopted  in  the  argument 
here,  though  the  exceptions  raise  the  question 
.lisciissed.    Henderson  testified  that  much  of 


the  sidewalk  over  which  the  plaintiff  passed 
on  the  occasion  when  she  sustained  the  in- 
jury complained  of  was  in  obviously  unsafe 
condition,  but,  when  his  attention  was  di- 
rected to  the  precise  locality  where  she  fell, 
he  admitted  that  the  planks  "seemed  good" 
at  that  point  The  statement  that  it  was  the 
best  part  of  a  plank  sidewalk,  some  of  which 
had  been  worn  out  and  removed  and  other 
portions  of  which  were  obviously  unsafe,  was 
not  a  contradiction  of  the  plaintiff's  state- 
ment, which  tended  to  show  that  while  ap- 
parently in  good  condition,  the  plank  waa 
left  unfastened,  and  was,  therefore,  in  fact 
unsafe,  by  reason  of  the  neglect  of  the  de- 
fendant's servants  to  secure  it  by  nails  driven 
into  the  end  of  it  If  there  was  anything  in 
the  testimony  of  either  of  the  witnesses  from 
which  the  jury  could  have  inferred  that  there 
was  contributory  negligence  on  the  part  of 
the  plaintiff,  the  question  was  properly  tef t  to 
the  jury  under  the  rule  of  "the  prudent  man." 
She  had  a  right  to  assume  that  the  municipal 
authorities  had  done  their  duty,  and -It  was 
not  obvious  in  any  aspect  presented  by  the 
testimony  of  either  witness  that  she  could  not 
safely  proceed  on  that  assumption  in  relying 
upon  the  soundness  of  the  portion  of  the 
sidewalk  tbat  seemed  secure.  Willis  v.  City 
of  New  Berne,  118  N.  C.  137,  24  S.  E.  706; 
Nathan  v.  RaUway  Co.,  118  N.  C.  1066,  24  S. 
E.  511;  Thompson  v.  City  of  Winston,  118 
N.  C.  666,  24  S.  E.  421;  Russell  v.  Town  of 
Monroe,  116  N.  C.  720,  21  S.  E.  550;  Tankard 
V.  Railroad  Co.,  117  N.  C.  561.  23  S.  B.  46. 
She  was  not  contradicted  as  to  the  statement 
that  though  it  appeared  to  one  passing  to  be 
secure,  the  plank  was  not  in  fact  fastened  to 
the  stringer.  That  statement  went  to  the  jury 
uncontradicted.  Where,  as  in  this  case,  but 
a  single  inference  is  deducible  from  the  testi- 
mony, "it  is  the  exclusive  duty  of  the  court 
to  determine  whether  an  injury  has  been 
caused  by  the  negligence  of  one  or  the  con- 
current negligence  of  both  of  the  parties." 
Russell  V.  Railroad  Co.,  118  N.  O.  1111,  24  S. 
E.  512;  Hinshaw  v.  Raikoad  Co.,  118  N.  C. 
1047,  24  S.  E.  426;  Styles  v.  Raikoad  Co.,  118 
N.  C.  1084,  24  S.  E.  740;  Ellerbee  v.  Railroad 
Co.,  118  N.  C.  1024,  24  S.  E.  808;  Lloyd  v. 
Railroad  Co.,  118  N.  C.  1010,  24  S.  E.  805.  It 
will  appear  from  authorities  cited  above  that 
it  Is  only  where  more  than  one  inference  may, 
be  drawn  from  the  testimony  by  reasonable 
minds  that  the  jury  are  at  liberty  to  apply,  as 
a  test,  the  question  whether  the  injured  par- 
ty exercised  such  care  as  a  prudent  man, 
placed  in  the  same  situation,  would  have  esc- 
ercised.  If,  then,  there  was  no  material  con- 
fiict  in  the  testimony  of  the  two  witnesses  as 
to  the  condition  of  the  sidewalk  at  the  place 
where  the  injury  was  sustained,  it  was  not 
error  for  the  court  to  tell  the  jury  what  legal 
conclusions  would  necessarily  follow  if  they 
believed  what  the  witnesses  had  said. 

The  question  whether  the  provisions  of  sec- 
tion 757  of  the  Code  apply  to  actions  arising  . 
ex  delicto  was  settled  upon  a  full  discussion 
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of  the  anthorlties  by  the  well-consfdiered  opin- 
ion of  Justice  Furches  In  ShieMs  v.  Town  of 
Durham,  118  N.  O.  450,  24  S.  B.  794,  where  it 
was  held  to  apply  only  to  actions  arising  ont 
of  contract  The  other  questions  raised  by 
the  exceptions  were  either  not  strenuously 
Insisted  upon,  or  have  not  sufficient  merit  to 
maJce  it  incumbent  on  the  court  to  discuss 
them.  There  was  no  error  of  which  the  de- 
fendant eould  Justly  complain.    Affirmed. 

(U9  N.  C.  81) 

BRANCH  ▼.  CHAPPELL  et  aL 
(Sapreme  Court  of  North  CaroUiuu    Oct.  20^ 
1896.)   . 
GouvTHBCULiM— Action  on  Ck>NTRAOT'^GooirTHfr 

"    CLAIM    SOUNDXXO  IN  ToRT. 

Under  Code,  S  244,  proyiding  th»t  a  de- 
fendant may  plead  as  a  counterclaim  a  cause  of 
action  arising  out  of  the  contract  or  transac- 
tloD  set  forth  as  the  foundation  of  plaintiff's 
dalm,  or  connected  with  the  subject  of  the  ac- 
tion, the  defendant  in  an  action  for  work  and 
labor  in  cutting  timber  may  plead  as  a  counter- 
claim  damages  sustained  in  oonseqnence  of  a 
fire  negligently  set  and  permitted  to  escape  by 
plaintiff,  while  so  engaged  at  work  for  defend- 
ants, in  disobedience  of  orders. 

Appeal  from  superior  coutt,  Halifax  county; 
Graham,  Judge. 

Action  by  George  Branch  against  Edward 
Cbappell  and  Walter  Chappell,  co-partners  as 
Edward  Chappell  &  Son*  to  recover  for  work 
and  lalxM:  done  in  cutting  timber  for  defend- 
ants. From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Reversed. 

MacBae  &  Day  and  B.  T.  dark,  for  appel- 
lants. 

CLARK,  J.  The  plaintiff  sued  the  defend- 
ants tor  work  and  labor  done  in  cutting  tim* 
ber  trees.  The  defendants  offered,  as  a  coun- 
terclaim, to  show  that  the  plaintiff,  while<.  so 
engaged  at  "work  fbr  defendants,  negligently 
permitted  fire  to  escape,  damaging  the  de- 
fendants, who  were  put  also  to  much  expense 
to  put  out  the  fire,  to  prevent  greater  damage. 
The  sole  question  Is  whether  the  damage 
caused  by  the  negligence  of  the  plaintiff  while 
engaged  In  work  for  defendants  is  a  counter- 
claim in  an  action  for  compensation  fcftr  such 
work.  The  spirit  df  the  Code  is  to  prevent 
multiplicity  of  actions,  and  by  section  244, 
subsec.  1,  a  tort  can  be  pleaded  as  a  counter- 
claim to  an  action  either  in  contract  or  tort, 
if  ^'connected  with  the  subject  of  the  action." 
The  subject  of  the  action  here  is  cutting  tlm- 
'  ber  for  the  defendants.  Injuiy  sustained 
from  carelessness  of  the  plaintiffi  while  doing 
work  for  defendant  is  held  to  be  '^connected 
with  the  subject  of  the  action,"  in  an  action 
by  the  workman  for  his  wages.  Eaton  v. 
Woolly,  28  Wis.  628;  De  Witt  v.  Cullings,  82 
Wis.  298;  1  Boone,  Code  PL  §  90,  note  1. 
Among  instances  somewhat  similar,  to  an  ac- 
tion by  the  mortgagee,  after  foreclosure  sale, 
for  deficiency,  the  mortgagor  was  allowed  to 
plead  a  counterclaim  for  waste  committed  by 
the  mortgagee  while  in  possession.    Smith  r. 


Fife,  2  Neb.  10;  Allen  v.  bhacklefton,  15  Ohio 
St  145.  To  an  action  on  a  rent  note,  the  ten- 
ant may  set  up  a  counterclaim  for  injury  sus- 
tained by-  the  landlord's  hit^rference  with 
leased  property  (Goebel  v.  Hough,  26  Minn. 
252,  2  N.  W.  847),  or  damages  for  false  repre- 
sentations by  the  landlord  that  the  farm  was 
underdralned  (Norris  v.  Thaxp,  65  Ind.  47). 
Many  similar  cases  are  collected.  Maxw. 
Code  PL*  544,  and  Bliss,  Code  PL  (3d  Ed.)  I 
874.  In  an  action  by  a  mechanic  for  wages, 
a  counterclaim  was  allowed  for  material  con- 
verted by  him.  Wadley  v.  Davis,  63  Barb. 
500.  And  in  Bitting  v.  Thaxton,  72  N.  C.  541, 
In^an  action  against  an  employ^  for  convert- 
ing the  employer's  property,  a  counterclaim 
was  allowed  the  mechanic  for  his  unpaid 
wages.  In  McKinnon  v*  Morrison,  104  N.  C. 
351,  10  S.  E.  513,  to  an  action  to  enforce  a 
lien  on  a  horse  for  the  purchase  money  a 
counterclaim  for  breach  of  warranty  was  held 
good.  It  is  not  necessary  to  cbnsider  here 
whether  the  measure  of  damages  is  the  cost 
of  putting  out  the  escaped  Are,  as  the  defend- 
ants seem  to  have  intended  to  claim;  for  the 
judge  rejected  entirely,  as  not  allowable,  the 
defendants'  offer  to  set  up  as  a  counterclaim 
that  they  had  been  damaged  by  the  negligence 
of  plaintiff  while  prosecuting  the  work  for 
which  he  seeks  to  recover  pay.  It  would  seem 
that  this  was  "connected  with  the  subject- 
matter  of  the  action,"  and  that  justice,  and 
the  terms  of  the  Code,  would  permit  the 
Whole  matter  to  be  settled  In  one  action.  In 
rejecting  evidence  to  sustain  such  counter- 
claim, there  was  error. 

FAIRCLOTH,  0.  J.,  and  FURCHES,  J.,  dis- 
sent 


(m  N.  C.  784) 
STATE  V.  MITCHEIiL. 
(Supreme  Court  of  North  Carolina.     Oct  20, 
1896.) 

BASTARDT'^lNBTRirOTIOarB— CON8TrrUTIONALt«4W— 

RiOBT  OF  Accused  to    Confront  Witnesses 
AND  Accuser  — Waiver— Crimiwal  Law— Ob- 

JBOTIONS  TO  EVIDBNOB. 

1.  On  appeal  by  defendant  In  bastardy  pro- 
ceedings from  a  judgment  of  a  justice  of  the 
peace,  it  was  not  error  to  charge  that  the  oath 
and  examination  of  prosecutrix  before  the  jus- 
tice was,  under  the  statute,  prima  facie  evi- 
dence of  defendant's  guilt,  ana  that  the  burden 
was  on  defendant  to  exonerate  himself  from  the* 
charge  so  made  against  him;  the  statute  (Code, 
%  32)  using  the  word  **pre»nmptive"  to  define 
evidence  that  must  be  received  and  treated  as 
true  *'till  rebutted  by  other  testimony  which 
may  be  introduced  by  the  defeudant." 

2.  Const,  art  1,  i  11,  provides  that  in  ftll  crim- 
inal prosecutions  every  man  "has  the  right''  to 
be  informed  of  the  accusation  against  him,  and 
to  confront  the  accusers  and  witnesses  face  to 
face.  Bddf  that  defendant  In  bastardy  proceed- 
ings, if  a  criminal  prosecution,  can  waive  the 
right  secured  by  such  section. 

8.  In  bastardy  proceedings,  on  appeal  from  a 
justice  court,  where  the  oath  and  examination 
of  prosecutrix  before  the  justice  is  offered  in 
evidence,  in  order  to  raise  the  question  of  de- 
fendant's constitutional  rights  to  confront  the 
accuser  and  witnesses,  he  must  object  on  the 
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specific  gTODnd  that  he  iniiffts  on  the  right  to 
have  prosecutrix  introduced  and  to  be  confronted 
by  her  as  his  accuser,  a  general  objection  to  the 
STidence  being  insufficient 
Clark,  J^  dissenting.^ 

Appeal  from  superior  court,  Wilson  county; 
Boykin,  Judge. 

Proceeding  in  bastardy  against  Walter 
MitchelL  The  defendant  was  arrested  and 
brought  before  a  justice  of  the  peace  upon 
the  charge  of  bastardy.  He  entered  the  plea 
of  not  guilty,  and,  ofTering  no  evidence,  upon 
the  affidarit  of  complainant  he  was  adjudged 
to  be  the  father  of  the  child,  and  judgment 
was  entered  against  him  accordingly,  from 
which  he  appealed  to  the  superior  court, 
where  a  jury  was  impaneled,  who  returned  a 
verdict  of  guilty.  It  was  thereupon  adjujiged 
by  the  court  that  the  judgment  of  the  jus- 
tice of  the  peace  be  affirmed,  and  the  defend- 
ant appealed.    Affirmed. 

His  honor  charged  the  jury  that  the  oath 
and  examination  of  the  prosecutrix  taken 
before  the  justice  of  the  peace  were,  under  the 
statute,  prima  facie  evidence  of  defendant's 
guilt,  and  that  the  burden  was  upon  defend- 
ant to  exonerate  himself  from  the  charge  so 
made  against  him.  To  this  charge  the  de- 
fendant excepted,  and  appealed  from  the 
judgment  rendered. 

The  Attorney  General  and  Perrin  Busbee, 
for  the  State. 

AVERY,  J.  The  charge  that  the  oath  and 
examination  of  the  mother  of  the  bastard 
child  was  prima  facie .  evidence  of  the  de- 
fendant's guilt  was  not  erroneous.  State  V. 
Bogers,  79  N.  C.  609;  Code,  I  82.  Prima  fa- 
cie evidence  is  that  which  is  received  or  con- 
tinues until  the  contrary  is  shown.  Kelly  v. 
Jackson,  6  Pet  622.  It  is  clear  from  the 
terms  of  the  statute  (Code,  I  32)  that  the 
word  "presumptive"  is  used  there  to  define 
evidence  that  must  be  received  and  treated 
as  true  **till  rebutted  by  other  testimony 
which  may  be  introduced  by  the'  defendant," 
and  that  it  is  therefore  synonymous  with 
'*prima  facie."  We  see  no  force  in  the  sug- 
gestion that  there  was  error  in  the  use  of  one 
of  the  terms  rather  than  the  other. 

Another  ground  of  objection  to  the  com- 
petency of  the  written  examination  of  the 
mother  is  that  its  admission  was  a  violation 
of  Const  art  1,  |  11.  That  section  pro- 
vides that  "in  all  criminal  prosecutions  every 
man  has  the  right  to  be  informed  of  the  ac- 
cusation against  him  and  to  confront  the  ac- 
cusers and  witnesses  with  other  testimony." 
Conceding  that,  since  the  begetting  of  a 
bastard  child  has  been  made  a  criminal  of- 
fense, the  accused  has  the  right  to  hisist  up- 
on the  production  of  his  accusers,  it  is  never- 
theless a  right  that  is  waived  by  failure  to  as- 
sert it  In  apt  time,  like  the  guaranty  con- 
tained in  the  same  section  that  he  shall  not 
be  compelled  to  give  evidence  against  him- 
self.   The  application  of  the  principle  to  the 

1  For  dissenting  opinion,  see  25  S.  E.  1020. 


crimlnatl<Mi  of  a  party  by  his  own  testimony 
is  so  common  in  practice  as  to  have  t)ecome 
familiar  learning.  When  asked  the  criminat- 
ing question,  it  is  the  privilege  of  the  witnesi* 
to  determine  whether  it  is  preferable  to  an- 
swer or  to  ask  the  protection  of  his  constitu- 
tional right.  Indeed,  it  is  a  general  rule  that 
a  party  may  waive  th^  benefit  of  a  constitu- 
tional as  well  as  a  statutory  provision.  Sedg. 
St  Const  Law,  p.  111.  The  right  may  be 
waived  either  by  express  consent,  by  fail- 
ure to  assert  it  in  apt  time,  or  by  conduct  in- 
consistent with  a  purpose  ta  insist  upon  it 
Id.;  Lee  v.  Tlllotson,  24  Wend.  837;  Consft 
art  1,  §  19;  Code,  S  896;  Beynolds  v.  U.  S^ 
98  U.  S.  145;  State  v.  Behrman,  114  N.  C. 
797,  19  8  B.  220;  State  v.  Thomas,  64  N.  C. 
76;  Driller  Co.  v.  Worth,  118  N.  C.^  746,  24 
S.  B.  517;  Id.,  117  N.  C.  520.  23  S  E.  427.  It 
Is  settled  law  in  North  Carolina  that  the  im- 
portant privilege  of  being  present  in  person, 
so  as  to  confront  one's  accusers,  on  trial  for  a 
criminal  offense,  may,  except  in  capital  fel- 
onies, be  waived  by  counsel.  State  *v.  Ja- 
cobs, 107  N.  C.  779,  11  S.  B.  962;  State  v. 
Weaver,  13  Ired.  203;  State  v.  Paylor,  80  N. 
C.  539;  State  v.  Kelly,  97  N.  C.  404,  2  S.  E. 
185.  For  like  reason,  one  who  is  actually  or 
constructively  present  at  the  trial  of  an  in- 
dictment against  him  for  offenses  of  the  low- 
er grade  must  be  deemed  to  have  waived, 
when  he  docs  not  in  express  terms  insist  up- 
on, the  bodily  presence  of  the  prosecutrix  on 
the  witness  stand.  The  legislature  has  made 
a  defendant  a  competent  witness  on  the  trial 
of  an  indictment  against  hin^self.  Ue  may 
exercise  this  privilege  or  not,  but,  if  he  once 
elects  to  go  upon  the  stand,  he  is  deemed  to 
have  waived  his  right  to  refuse  to  answer 
questions  Intended  to  elicit  self-crimUiating 
testimony  from  him,  wher^  such  questions 
would  have  been  competent  on  the  examina- 
tion of  other  witnesses.  State  v.  Thomas,  9S 
N.  C.  5<J0,  4  S.  £.  518;  State  v.  Allen,  107  N. 
C.  805, 11  S.  E.  ioia  Where  a  statute  gives 
a  prisoner  the  privilege  of  taking  depositions 
outside  of  the  state^  upon  condition  that  the 
state  shall  have  the  like  right,  it  has  been 
held  that  he  waives  the  benefit  of  the  con- 
stitutional privilege  by  the  exercise  of  the 
right  to  avail  himself  of  such  testimony.  But- 
ler  V.  State,  97  Ind.  878.  He  takes  the  new 
statutory  privilege  upon  the  condition  an- 
nexed by  its  provisions  to  its  acceptance,— 
that  he  shall  thereby  waive  his  constitutional 
right  to  face  the  witness.  The  legislature 
clearly  has  the  general  power  to  pass  stat- 
utes giving  artificial  weight  to  any  particular 
kind  of  testimony  in  specified  classes  of  crim- 
inal actions.  State  v.  Burton,  113  N.  O.  664, 
18  S.  E.  657,  and  cases  there  cited.  The  stat- 
ute (Code,  S  32)  must  be  enforced  till  it  comes 
in  confiict  with  the  constitution.  The  broad 
exception  to  the  admissibility  of  the  oath  and 
examination  of  the  woman  is  sufficient  to 
raise  the  question  which  we  first  disctissed; 
but,  if  the  defendant  intended  to  throw  him- 
self upon  his  constitutional  privileges,  which 
he  might,  at  his  option,  waive  or  demand.  If 
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was  incumbent  on  him  to  oUect  on  the  spe- 
cific gromid  tbat  he  Insisted  upon  tl^e  right 
to. have  tlie  woman  Introduced  and  to  he  con- 
fronted by  her  as  his  accuser.  Had  the  de- 
fendant pursued  this  course,  it  may  be  that 
the  solicitor  would  have  had  the  prosecutrix 
sworn,  and  tendered  her  for  cross-examina- 
tion. Such  an  ofTer  .unqnestionably  would 
haye  afforded  him  the  opportunity  contem- 
plated by  the  constitution  of  meeting  his 
antagonist  face  to  face.  State  v.  Thomas,  64 
N.  O.  76.  This  general  assignment  of  error 
in  admitting  a  document  declared  competent 
•by  statute  no  more  raises  the  constitutional 
question  than  would  an  exception  to  criminat- 
ing testimony  given  by  a  witness  without  ob- 
jection, on  the  specific  ground  that  it  might 
subject  him  to  punishment.  The  constitution- 
al right,  if  it  existed,  was  waived  by  the 
failure  to  object  to  the  testimony,  because  the 
right  guarantied  to '  him  was  not  that  he 
should  be  compelled  to  confront  his  accuser 
in  a  case  like  that  before  us,  but  that  he 
might  on  demand  have  her  compelled  to  meet 
him  "face  to  face.'*    No  error. 


(119  N.  c.  U4) 

FABMBBS'  6TATB  ALLIANCB  ▼. 

MUBBEIili  et  al. 

(Bnpreme  Court  of  North  OaroliMi.     Oct  27, 

1896.) 

VSNUB  —  AOTIOHS    AGAIKBT    EXBOUTORS    AND    AD- 
MIKIBTRATORS  —  MOTION    TO    RbMOVB 

Gausb— TiMB  OF  Hbarino. 

1.  Code,  §  193,  providlDg  that  all  actions  on 
official  bonds,  **or  against^'  executors  and  admin- 
istrators in  theit  official  capacity,  shall  be  insti- 
tated  in  the  county  where  the  bond  shall  have 
been  given,  If  the  principal,  or  any  of  the  sure- 
ties, is  in  the  county,  etc.,  applies  to  all  actions 
against  executors  and  administrators  sned  in 
their  official  capacity,  whether  on  their  official 
bond  or  for  the  rurpose  of  holding  them  liable 
for  any  act  of  theirs  as  snch  personal  representa- 
tives, or  for  any  liability  incnrred  by  decedent 
in  his  lifetime.  Stanly  v.  Mason,  69  N.  C.  1, 
followed. 

2.  When  an  application  tor  the  removal  of  a 
cause  to  another  county  is  made  in  writing  be- 
fore the  time  for  answering  expires,  as  provided 
by  Code,  $  195,  ii  rests  with  the  court  and  par- 
ties as  to  when  the  motion  shall  be  heard. 

Appeal  from  superior  court.  Wake  county; 
Mclver,  Judge. 

Action  by  the  Farmers'  State  Alliance  of 
North  Carolina  against  William  Murrell  and 
others.  A  motion  made  by  defendants  to  re- 
move the  cause  to  another  county  for  trial 
was  granted,  and  plaintiff  appeals.    Affirmed. 

W.  J.  Peele,  for  appellant.  J.  B.  Batche- 
lor,  for  appellees. 

FUBCHES,  J.  This  is  a  motion  to  remove 
the  cause  for  trial  from  the  county  of  Wake 
to  the  county  of  Onslow.  The  motion  was 
allowed,  and  plaintiff  appealed.  There  is  no 
dispute  but  that  the  court  has  Jurisdiction  of 
the  subject-matter  of  this  action,  and  this 
motion  only  affects  the  venue.  Two  of  the 
defendants  are  sued  as  administrators  of  Ell- 
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Jah  Murren,  who  were  appointed,  qualified, 
and  gave  bond  as  such  in  the  county  of  Ons- 
low; and  all  the  defendants  reside  in  that 
county*  and  all  Jobi  in  the  application  to  re- 
move. Clark  V.  Peebles,  100  N.  0.  348,  6  S. 
B.  798.  The  plaintiff  being  a  domestic  cor- 
poration, It  has  no  residence,  as  provided  un- 
der section  192  of  the  Code.  Cline  v.  IfiLanu- 
facturlng  Co.,  118  N.  C.  837,  21  S.  B.  791. 
But  if  it  had,  and  resided  in  Wake  county, 
section  193  provides  that  "all  actions  upon 
official  bonds,  or  against  executors  and  ad« 
minlstrators  in  their  official  capacity  shall  be 
instituted  in  the  county  where  the  bond  shall 
have  been  given.  If  the  principal  or  any  of 
the  sureties  on  the  bond  is  in  the  county;  If 
not  then  In  the  plaintiff's  county."  This  sec- 
tion has  been  construed  to  apply  to  all  ac- 
tions against  executors  and  administrators 
sued  in  their  official  capacity,  whether  on 
their  official  bond  or  for  the  purpose  of  hold- 
ing them  liable  for  any  act  of  theirs  as  such 
personal  representative,  or  for  any  liability 
their  testator  or  Intestate  incurred  in  his  life- 
time. Stanly  v.  Mason,  69  N,  C.  1;  Foy  v. 
Morehead,  69  N.  C.  612;  BIdwell  v.  King,  71 
N.  C.  287.  It  Is  true  there  is  an  intimation 
in  Clark  v.  Peebles,  100  N.  C.  348,  6  S.  E.  798; 
tbat  seems  to  doubt  the  correctness  of  the 
ruling  in  Stanly  v.  Mason,  supra,  as  to  debts 
due  by  the  intestate  or  tpstator  before  his 
death.  But  it  was  not  overruled,  as  it  was 
not  necessary  to  pass  upon  that  point  in  that 
case;  and,  after  considering  thd  question  in 
this  case,  we  have  concluded  not  to  do  so, 
as  the  statute  seems  to  be  plainly  written  In 
that  way.  Wood  v.  Morgan,  118  N.  0.  749, 
24  S.  E.  622. 

This  woold  seem  to  dispose  of  the  case,  but 
for  the  fact  that  the.  action  was  returnable 
to  April  term,  1894,  and  this  motion  was  not 
heard  until  April  term,  1896;  and  section  196 
of  the  Code  provides  that  application  must 
be  made  in  writing  before  the  time  fpr  an- 
swering expires,  which  was  at  April  term, 
1894.  But  it  was  found  as  a  fact  that  this 
application  was  made  by  the  defendants  at 
the  retnm  term  of  the  court  This  finding  of 
fact  cures  what  seems  to  be  a  ground  for  re- 
versing the  ruling  of  the  court  In  making  the 
order  of  removal;  for,  after  the  motion  was 
piroperly  made,  It  was  then  a  matter  with  the 
parties  and  the  court  as  to  when  it  should  be 
beard.  It  may  be  the  plaintiff  did  not  ask  a 
hearing  until  spring,  1896,  and  defendants 
should  not  be  prejudiced  on  that  account 
The  facts  found  we  cannot  review,  and,  upon 
the  facts  as  found,  we  find  no  error  in  the 
ruling  of  the  court    Affirmed. 

.  (US  N.  C.  128) 

ABNOLD  V.  POBTBB. 
(Supreme  Court  of  North  Carolina.     Oct.  27, 
1896.) 

COUSTS  —  JUBISDIOTION  —  CONTSOVBRST  WITHOUT 

Action. 
The  court  has  no  jurisdiction  of  a  contro- 
vensy  without  action,  under  Code,  S  567,  in  the 


786 


ta  SOUTHBA.STERN  RBPORTBB. 


(N.a 


absence  of  thci  affidarit  reqalred  by  such  sec- 
tion, that  the  proceeding  is  in  good  faith  to  de- 
termine the  rights  of  the  parties. 

Appeal  from  saperlor  conrt.  Wake  ootuily; 
Boykin,  Judge. 

C!ontroyerBy  without  action  between  T.  A. 
Arnold,  as  plataitlff,  and  John  Porter,  receiver 
of  the  Park  Lumber  Company,  as  diefendant, 
under  Ckxie,  §  567  et  seq.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeala  Proceed- 
ing dismJased. 

S.  O.  Ryan  and  Armistead  Jones,  for  appel- 
lant.   Shepherd  &  Busbee,  for  appellee. 

MONTGOMERY,  J.  It  was  hitended,  it 
seems,  to  submit  without  action  a  case  contain- 
taig  facts  upon  which  the  controvencr  depends, 
undei*  section  567  of  the  Code.  It  appears  tliat 
the  affidavit  required  by  the  statute,  to  the  ef- 
fect that  the  controversy  is  real,  and  that  the 
proceeding  is  in  good  faith  to  determine  the 
rights  of  the  parties,  was  never  made  or  filed. 
Such  an  affidavit  is  a  prerequisite  to  the  ezer- 
dse  of  jurisdiction  in  the  matter.  Jones  v. 
Commissioners,  8S  N.  C.  56;  Grant  v.  Newsom, 
81  N.  C.  36.  The  proceeding  must  be  dismissed. 
Dismissed. 

(lU  N.  C.  78S) 

STATB  T.  DUKBB. 

<8apreme  Court  of  North  Carolina.     Oct  20, 

1896.) 

FORKIOATION— AdMISSIBILITT  OT    BVIDBITOS— BuV- 
FICIHKCT  OT  EviDBSrOB. 

1.  On  trial  for  fornication,  where  it  appeared 
that  defendant  had  been  seen,  two  years  before 
his  indictment,  taking  very  indecent  liberties 
with  the  woman,  and  they  had  been  seen  fre- 
quently together  after  that  np  to  a  few  months 
before  the  woman's  child  was  born,  an  instruc- 
tion that  evidence  of  an  act  of  illicit  intercourse 
which  occurred  more  than  two  years  before  in- 
dictment found  was  not  competent  as  snbstan- 
tive  testimony,  but  might  be  considered  as  cor- 
roborating evidence  of  subsequent  association, 
was  not  error. 

2.  On  trial  for  fornication,  an  instruction  that 
the  offense  was  of  such  nature  that  it  was  not 
necessary  to  show  bv  direct  proof  the  actual 
bedding  and  cohabiting  togetner,  but  that  it 
was  sufficient  to  show,  beyond  a  reasonable 
doubt,  circumstances  from  which  the  jury  might 
reasonably  infer  the  guilt  of  the  parties,  was  not 
error. 

Appeal  from  superior  court,  Northampton 
county;   Graham,  Judge. 

Cad  Dukes  and  Louisa  Gay  were  convict- 
ed of  fornication  and  adultery,  and  the  de- 
fendant Dukes  appeals.    Affirmed. 

MacRae  &  Day  and  Mr.  Calvert,  for  appel- 
lant. The  Attorney  General  and  Perrin  Bus- 
bee,  for  the  State. 

AVERY,  J.  More  than  two  years  before 
the  male  defendant  was  indicted,  he  was 
seen,  if  the  testimony  was  believed,  taking 
A  very  indecent  liberty  with  the  female  de- 
fendant, who,  on  remonstrance  by  the  per- 
son who  saw  the  act,  said,  in  presence  of 
Cad  Dukes,  'Mt  was  pretty  much  what  they 
had  done.*'     In  connection  with  this,  there 


was  evidence  tendii^  to  show  that  thiey 
lived  a  half  mile  apart,  and  that  a  witness 
had  seen  them  frequently  together,  at  his 
own  house  and  elsewhere,  up  to  10  months 
ago.  The  witness  who  testified  to  the  inde- 
cent liberty  had  not  seen  them  together 
since  last  spring.  It  was  in  evidence  that 
she  gave  birth  to  a  child  last  spring.  The 
defendants'  counsel  asked  the  court  to  In- 
struct the  Jury  that,  upon  the  whole  evi- 
dence, the  defendants  are  not  guilty.  To  the 
refusal  of  the  court  to  comply  with  this  re- 
quest, the  defendant  Cad  Dukes  excepted 
and  appealed. 

The  court  told  the  Jury,  In  substance,  that 
this  offense  was  of  such  a  nature  that  It 
was  not  necessary  to  show  by  direct  proof 
the  actual  bedding  and  cohabiting  together, 
but  that  it  was  sufficient  to  show,  beyond  a 
reasonable  doubt,  circumstances  from  which 
the  Jury  might  reasonably  infer  the  guilt  of 
the  parties.  They  were  instructed  further 
that  evidence  of  an  act  of  illegal  intercourse 
which  occurred  more  than  two  years  before 
the  finding  of  the  indictment  was  not  com- 
petent as  substantive  testimony,  but  might 
be  considered,  if  believed,  as  corroborating 
evidence  of  subsequent  association.  There 
-was  no  error  in  the  instructions  given.  State 
V.  Guest,  100  N.  C.  410,  6  S.  B.  253;  State  v. 
Kemp,  87  N.  O.  088;  SUte  v.  Poteet,  8  Ired. 
23;  State  v.  Pippin,  88  N.  C.  646.  The  rules 
of  evidence  are  founded  upon  reason  and 
common  sense.  When  parties  who  have 
been  once  seen  In  the  attitude  described  by 
a  witness  continue  to  associate  with  each 
other  for  a  year,  in  which  time  the  visits  of 
the  male  defendant  often  average  twice  a 
week,  the  law  allows  a  Juror  to  draw  the 
same  inference  that  every  other  reasonable 
man  deduces  from  such  circumstances.  No 
error. 


(11»  N.  C.  715) 

MARKHAM  v.  RALEIGH  &  Q.  R.  CO. 

(Supreme  Cburt  of  North  Carolina.     Oct.  27, 
1896.) 

RaILROA1>  CoVPANICS  —  iNJURISB  TO   PSRSOIfS  OST 

Track^Qoffioiknot  of  Evidbnob. 
In  an  action  against  a  railroad  company  for 
the  death  of  plaintiff's  intestate,  it  appeared 
that  deceased  was  wailcinflr  beside  defendant's 
railroad,  in  a  footpath  at  the  end  of  the  croes- 
ties,  and  that  if  he  had  remained  in  the  path 
the  train  would  not  have  struck  him.  Tnere 
was  evidence  that  deceased,  before  he  died,  said 
he  heard  a  train  coming,  and  ran  to  get  out  of 
the  way,  and  fell,  and  his  arm  was  caught  by 
the  front  wheel.  His  son,  who  was  witn  hira 
at  the  time,  testified  that  deceased  oouJd  have 
seen  tlie  train,  had  he  looked  back.  Bdd,  that 
the  evidence  did  not  Justify  a  verdict  for  plain- 
tiff. 

Appeal  from  superior  court.  Wake  county; 
Mclver,  Judge. 

Action  by  J.  C.  Markham,  administrator  of 
the  estate  of  Perry,  deceased,  against  the 
Raleigh  &  Gaston  Railroad  Company  for  the 
death  of  plaintiff's  intestate,  caused  by  de- 
fendant's negligence.    From   a  Judgment   ot 


N.  a). 
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cpmpulfloiy   nonsoltt   nbdAtlff   i^ppeala    At' 
flnned. 

A  0011  of  tlie  intestate  tasdfled  tbat  he  was 
with  him,  woing  towaids  home  from  Wake 
Forest  ''We  weie  walldnir  4m  the  path  be- 
side the  railroad.  I  passed  him,  and  went 
Over  past  the  crossing.  Heard  the  train  blow, 
and  looked  back,  and  saw  hhn  down  by  the 
side  of  the  road,  at  the  end  of  the  cross-ties, 
twentar-fiTe  or  thhrty  feet  from  the  crossing. 
The  engine  blew  after  it  passed  me,  twenty- 
five  or  thhrty  yards  from  the  crossing.  I 
heard  no  other  blow  or  signal.  I  Joined  my 
father  at  Forestrllle.  He  was  fifty  years  old, 
strong  and  healthy.  He  was  a  farmer.  I 
worked  with  him.  He  made  $400  or  |600 
per  year.  He  had  been  drinking,  but  was 
not  a  drunken  man.  He  had  a  pint  of  whis- 
ky* and  four  men  dmnk  out  of  it '  Thero  was 
something  like  a  gill  left"  Oross^ezamina^ 
tion:  'The  road  crossing  was  about  150  yards 
from  the  depot  I  suppose  the  train  was  at  ^ 
the  depot  when  we  passed  along  the  dirt 
road.  I  could  have  seen  it  if  I  had  looked. 
That  year  my  father  was  not  farming.  He 
was  hiring  himself  odt"  Dr.  J.  B.  Powers, 
a  witness  for  the  defendant:  '*!  was  at  Wake 
Forest  that  day  and  was  called  to  see  intes- 
tate, and  reached  him  In  ten  or  thirteen  mln* 
utes  after  the  injury.  He  said  lie  was  run- 
ning up  the  path,  stumped  his  toe,  and  fell; 
that  the  engine  did  not  touch  him,  but  front 
wheel  ran  over  his  arm.  He  died  from  the 
injury.  I  smelt  whisky,  but  did  not  see  any.'* 
Cross-examination:  ''He  was  mtional.  He 
said  he  heard  the  tmin  owning,  and  ran  to 
get  out  of  the  way,  and  feU."  Mis.  Perry, 
the  wife  of  the  Intestate,  testified  that  he 
was  fifty  years  old;  a  farmer;  had  no  mean 
habits,  but  drank  his  dram.  He  did  not  make 
a  habit  of  drinking.  James  £[artsfield,  a  wit« 
Qess  for  plaintiff,  testified:'  **1  met  hitestate, 
and  was  twenty-fiye  yards  from  him  When  he 
fell.  I  heard  the  train  blow  when  it  had 
passed  the  road  crossing.'*  Gross-examina- 
tion: ''I  was  not  looking  at  him  when  the 
train  passed.  If  he  liad  stepped  to  one  side 
the  train  would  not  have  hit  htm.  It  would 
not  hit  him  hi  the  path.  Whea  I  saw  him  fall 
the  engine  was  <>ppoBite  to  hhn." 

B.  O.  Beckwith,  for  appellant  L.  R.  Watts, 
MacRae  &  Day,  and  J.  B.  Batchelor,  for  ap- 
pellee. 

FAIRCLOTH,  O.  J.  His  honor  properly 
held  that  the  evidence  In  this  case  was  in- 
suflldent  to  Justify  a  Jury  in  returning  a  ver- 
dict for  the  plaintiff.  It  appears  that  plain- 
tiff's Intestate  was  not  on  the  roadbed,  but 
walking  along  the  path  beside  the  railroad; 
ttMiit  is,  the  footpath  at  the  end  of  the  cross- 
ties.  The  son  said  he  could  have  seen  the 
train  if  he  had  looked  back.  The  deceased 
said  he  heard  the  train  coming,  and  ran  to 
get  out  of  the  way,  and  fell,  and  his  arm  was 
cpught  by  the  front  wheel.  It  further  ap- 
peared that  if  he  had  remained  tu  the  path 


the  train  would  not  have  atrudc  him.  Toong 
Y.  Raiboad  Co.,  116  N.  C.  932,  21  S.  B.  177. 
An  engineer  seeing  a  person  walking  on  the 
road  tmck,  without  any  reason  to  know  or 
believe  t)iat  such  person  is  disabled  in  some 
way  from  seeing  and  hearing,  and  understand- 
ing the  situatl(«,  may  reasonably  assume  that 
such  person  is  sane,  and,  as  a  prudent  xnan, 
will  either  remain  on  the  side  path,  where  he 
is  safe,  or  will  leave  the  roadbed  proper,,  when 
the  train  is  approaching.  If  the  deceased  fell 
in  the  wrong  direction,  from  running  or  other- 
wise»  near  by  the  train,  when  it  was  too  late 
for  the  engineer  to  stop,  it  was  his  misfor- 
tune, and  not  the  fault  of  the  engineer. 
Matthews  v.  BaUroad  Oo«,  U7  N;  a  010,  23 
S.  B.  177. 
Affirmed. 

(119  N.  C.  710) 
ALLEN  V.  WILMINGTON  &  W.  R.  CO. 
(Supreme  Court  of  North  Carolina.     Oct  20, 
.  1896.)  0 

Carribrs— Ejbotion    op    Passenoer  —  Punitive 

DAiffAOBS—APPBAU 

1.  A  person  who  enters  a  railroad  train  which 
does  not  stop  at  the  station  tg  which  he  par- 
chased  a  ticket,  aod  who  refuses  to  pay.  fare  to 
any  other  station,  is  not  entitled  to  recover  puni- 
tive damages  for  beinz  ejected,  where  it  is  done 
with^nt  insolence,  and  no  nnnecessary  force  is 
nsed. 

2.  Where  an  actipn  has  been  tried  on  the  the- 
ory  that  It  was  one  to  recover  for  a  tort,  it  must 
be  reviewed  on  appeal  on  the  same  theory, 
thongh  the  complaint  may  state  a  canse  of  ac- 
tion for  a  breach  of  contract. 

Appeal  from  superior  court,  Halifax  county; 
Bobinson,  Judge. 

Actiofi  by  W.  B.  Allen  against  the  Wilming- 
ton &  Weldon  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

David  Bell  and  Mullen  &  Daniel,  for  appel- 
lant.    MacRae  &  Day,  for  appellee. 

PURCHES,  J.  In  reviewing  this  case  upon 
the  record,  and  the  manner  in  which  It  was 
presented  and-  tried  in  the  court  below,  the 
Judgment  must  be  afHrmed.  The  complaint 
was  evidently  intended  to  be  an  action  of 
t6rt,  and  It  was  so  tried.  The  plaintiff  bought 
a  through  ticket  at  Goldsboro,  from  that  place 
to  Enfield,  on  defendant's  road.  After  he 
bought  the  ticket,  a  friend  of  his,  thinking 
the  train  did  not  go  through  to  Enfield  that 
night,  made  Inquiry  of  the  defendant's  ticket 
agent  at  Goldsboro  as  to  whether  that  train 
(called  the  "Shoo  Fly")  went  through  to  En 
field  that  night,  and  was  told  It  did.  After 
plaintiff  boarded  this  train,  he  was  told  by 
the  conductor,  upon  presenting  his  ticket,  that 
this  train  did  not  go  to  Enfield,  but  stopped 
at  Rocky  Mount,  but  was  informed  by  the  con- 
ductor that  another  train  passed  Rocky 
Mount,  and  for  plaintiff  to  take  that  train; 
that  it  did  not  stop  at  Enfield,  but  for  plain- 
tiff to  take  that  train,  and,  as  he  had  a  ticket 
for  Enfield,  the  conductor  would  have  to  stop 
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and  let  him  off.  Under  these  clrcnmstances 
and  this  adtice,  plaintiff  boarded  this  train  as 
It  passed  Roqky  Mount  Upon  presenting  bis 
ticket  to  the  conductor,  soon  after  leaving 
Rocky  Mount,  he  was  told  that  the  train  did 
not  stop  at  Enfield;  and  the  conductor  refused 
to  take  his  ticket  unless  the  plaintiff  would 
pay  the  additional  fare  to  the  next  station, 
where  his  train  would  stop.  This  the  plain- 
tiff refused  to  do,  and  the  conductor  stopped 
the  train,  and  asked  the  plaintiff  to  get  off. 
This  he  said  he  would  not  do,  unless  he  was 
put  off,  and  told  the  conductor  to  take  hold  of 
him,  which  he  did,  and  plaintiff  got  off.  It 
Is  alleged  In  the  complaint  that  plaintiff  was 
rudely,  insolently,  and  with  force  and  violence 
ejected  from  defendant's  train.  But  plain- 
tiff's own  evidence,  as  well  as  that  of  the 
other  witnesses,  shows  that  this  was  not  the 
case. 

Upon  this  state  of  facts,  plaintiff  Insisted 
that. he  was  entitled  to  punitive  damages  for 
this  wrongful|^  violent,  and  forcible  ejection. 
On  the  trial,  tne  plaintiff  tendered  three  issues 
which  he  asked  the  court  to  submit  to  the 
Jury.  The  first  was:  "Did  the  defendant 
company,  throi^^h  its  conductor,  wrongfully 
eject  the  plaintiff  from  Its  cars  on  the  17th 
of  December,  1883?"  The  second  issue  was 
In  the  same  language  as  the  first,  except  it 
added  the  words  **rudely,  wantonly,  forcibly, 
and  wickedly"  eject  the  plaintiff  from  Its 
cars  on  the  17th  of  December,  1893.  And  the 
third:  "What  damage  has  the  plaintiff  sus- 
tained by  such  ejection?"  The  court  did  not 
submit  the  first  and  second  Issues  in  the  pre- 
cise language  in  which  they  were  tendered^ 
leaving  out  of  the  first  issue  "through  Its  con- 
ductor," rejecting  the  second  Issue,  and  giv- 
ing the  third  In  the  language  in  which  it  was 
tendered  by  the  plaintiff.  We  see  no  error  In 
this  ruling.  The  first  issue  is,  in  substance, 
the  same  as  it  was  in  the  language  employed 
by  plaintiff,  only  improved  by  rejecting  the 
surplus  words  "through  its  conductor."  The 
second  issue  was  substantially  the  same  as 
the  first,  except  it  added  additional  adverbs 
as  to  the  force  used  to  eject  the  plaintiff  from 
defendant's  cars.  We  fail  to  see  that  refus- 
ing to  submit  this  Issue  prejudiced  the  plain- 
tiff. If  it  had  been  submitted,  it  would  have 
devolved  upon  the  plaintiff  to  show  from  the 
evidence  that  it  was  true;  and,  upon  an  ex- 
amination of  the  evidence  (the  whole  of  which 
is  sent  up  as  upon  a  nonsuit),  we  fail  to  find 
any  evidence  to  sustain  the  allegations  of 
force  described  in  this  issue.  The  plaintifTs 
own  evidence  does  not  do  so.  The  third  Issue 
was  submitted  to  the  jury  In  the  same  lan- 
guage as  tendered  by  the  plaintiff. 

The  plaintiff  tendered  three  prayers  for  In- 
structions, all  asking  the  court  to  charge  that 
plaintiff  was  entitled  to  recover  punitive  dam- 
ages for  the  wrongful  ejection  of  plaintiff  from 
defendant's  cars  after  leaving  Rocky  Mount, 
on  the  night  of  the  17th  December,  1893.  The 
court  declined  to  give  these  instructions,  and 
we  see  no  error  in  this,  as  there  was  no  force 


used  by  defendant  in  making  this  ejection, 
and  as  plaintiff  was  wrongfully  on  this  train. 
If  he  had  been  rightfully  on  the  train,  having 
paid  his  fare,  or  being  ready  to  pay  his  fare, 
to  the  next  station,  where  the  train  stopped, 
any  ejection  would  have  been  wrongful,— « 
tort,— and  plaintiff  would  have  been  entitled 
to  recover.  The  opinion  of  the  conductor  on 
the  "Shoo  Fly"  train  that  plaintiff  oould  take 
the  fast  train,  and,  as  he  had  a  ticket  to  En- 
field, the  conductor  would  be  bound  to  stop 
the  train,  and  let  him  off,  was  misleading  to 
the  plaintiff.  But  the  conduct(»r  on  the  "Shoo 
Fly"  train  had  so  right  to  Instruct  the  con- 
ductor on  the  fast  train,  and  he  was  not  bound 
by  it  In  fact,  he  had  no  right  to  do  so  If  the 
advice  of  the  conductor  on  the  "Shoo  Fly"  was 
In  conflict  with  his  instructions  from  the 
oompany.  1  Wood,  Ry.  Law,  (  164;  Mechem, 
Ag.  S  273  et  seq.  As  plaintiff  was  wrongfully 
on  this  fkst  train,  without  paying  or  offering 
to  pay  his  fare  from  Enfield  to  the  next  sta- 
tion where  the  train  was  scheduled  to  stop, 
and  in  fact  refused  to  pay  It,  it  was  not  only 
the  right,  but  the  duty,  of  the  conductor  to  put 
the  plaintiff  off.  But  he  must  do  this  without 
using  unnecessary  force,  and  without  Inso- 
lence. RaUroad  Co.  ▼.  Nuzum,  19  Am.  Repb 
703;  2  Field,  BrlefiB,  59,  60;  Railroad  Co.  v. 
Stocksdale  (Md.)  34  Atl.  880. 

This  seems  to  dispose  of  the  case  as  pre- 
sented by  the  record  and  arguments.  But  it 
was  suggested  in  conference  that  the  plaintiff 
probably  had  a  cause  of  action  for  breach  of 
contract  for  falling  to  carry  him  through  to  En- 
field that  night,  the  ticket  not  allowing  him. 
to  stop  over;  and  that,  although  the  complaint 
appears  to  have  been  drawn  In  tort  Whether 
there  are  not  sufllclent  averments  In  the  com- 
plaint to  constitute  a  cause  of  action  on  con- 
tract, under  Stokes  v.  Taylor,  104  N.  O.  394, 
10  S.  E.  566,  and  that  line  of  cases,  we  are  not 
prepared  to  say.  But  In  these  cases  of  de- 
fective statement  of  cause  of  action  the  ac- 
tions were  tried  upon  the  true  ground  of 
complaint,  and  upon  appeal  this  court  held 
that,  where  efficient  appeared  in  the  com- 
plaint to  make  out  the  case  tried,  this  court 
would  sustain  the  judgment.  But  that  is  not 
the  case  here.  The  complaint  is  not  only  de- 
fective In  stating  a  cause  of  action  on  con- 
tract, but  the  case  was  tried  as  a  tort,  and  it 
was  so  argued  before  us.  The  plaintifTa 
brief  commences  with  the  following  para- 
graphs: 'This  was  an  action  brought  by  the 
plaintiff  to  recover  damages  from  defendant 
for  being  wrongfully  ejected  from  its  cars  on 
the  night  of  the  17th  December,  1893."  "The 
only  thing  to  consider  in  this  appeal  is,  did 
the  plaintiff  make  out  a  case  from  his  stand- 
point?" And,  as  we  find  no  error  in  the 
court's  trying  this  case  as  a  tort,  for  ejectlns 
the  plaintiff  from  defendant's  cars  (the  plain- 
tiff insisting  that  tort  was  the  action  ho 
brought  and  tried,  and  insisting  that  this  is 
the  only  thing  to  be  considered  In  this  ap- 
peal), we  do  not  think  it  would  be  fab:  to  thm 
parties  nor  to  the  court  that  we  should  look 
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ont  to  see  If  It  might  not  have  been  tried  on 
a  different  theory,  with  different  resnlts. 
While' we  would  not  feel  onrselTei  bound  by 
an  erroneous  admUKion  of  a  proposition  of 
law,  we  must  bare  respect  to  the  manner  in 
which  parties  pi*esent  and  try  their  cases. 
Judgment  affirmed. 

019  N.  C.  96) 

WII;EINS  et  al.  y.  JONES  et  at 
(Supreme  Court  of  North  Carolina.     Oct  20, 
'  1886.) 

MoaTOAOBS— DB80RTPTION— FaBOL    TSSTIlCOMt  TO 

Explain. 
A  description  of  land,  In  a  mortgage^  as 
'thirty  acres  of  land  situated  hi  Stony  Creek 
township^  adjoining  the  lands  of*  other  persons 
named,  is  not  so  vague  and  uncertain  but  that  it 
may  be  aided  by  parol  testimony. 

Appeal  from  superior  court,  Nash  coun^; 
Boykin,  Judge. 

Action  by  Heniy  Wllkins  and  others  against 
James  Garter  Jones  and  others  to  recorer  po«> 
session  of  90  acres  of  land  which  defendants 
claimed  by  purchase  under  a  mortgage  exe- 
cuted by  the  ancestor  of  plaintiffs,  covering 
land  described  as  nUrty  acres  of  land  situat- 
ed in  Stony  OceA  township,  adjoining  the 
lands  of  the  late  James  Woodruff,  James 
Carter  Jones,  and  Richard  Barnes.*''  The 
court  excluded  testimony  ofltoed  by  defend- 
ants to  identij^  the  land  described  as  that  In 
suit  Judgment  for  plaintiffk,  and  defendants 
appeal.    Beversed. 

B.  H.  Bunn  and  Jacob  Battle,  for  ai^- 
faults.    B.  B.  Massenburg,  for  appellees. 

AYERY,  J.  There  was  error  In  the  ruling 
of  the  court  that  the  description  was  too 
▼ague  and  uncertain  to  be  escplained  by  parol 
testimony.  Perry  ▼.  Scott,  109  N.  0.  374,  14 
aB.294L    NewtriaL 

(U»  N.  C.  804) 

STATE  V.  GLENN. 
(Supreme  Court  of  North  Carolina.     Oct  20L 
1896.) 
Afprat— Sufficiency  of  Evidbnos. 
On  trial  of  O.,  indicted  with  A.  for  an  af- 
ttBS  and  mntualiy  assaulting  each  other  with 
a  deadly  weapon,  the  evidence  was  that  defend- 
ant,  after  walking  up  and  down   the   street, 
swearing  he  conld  whip  any  man,  struck  A.  in 
the  face  with  his  fist,  the  blow  being  heard 
across  die  street;    that  A.   struck  defandant 
with  a  pair  of  iron  plyers;  that  defendant  then 
put  his  nand  in  his  pocket,  as  if  to  draw  a  knife, 
and  A  caught  him  by  the  arms,  and  preventea 
him  getting  bis  hand  out.  etc     Held,  that  the 
evidence  supported  a  verdict  of  guilty. 

Appeal  from  superior  eourt,  Vance  county; 
Boykin,  Judge. 

B.  Q»  Oleim  and  Fred  Amis  were  Indicted 
for  an  aflkay  and  mntualiy  assaulting  each 
other  with  a  deadly  weapon,  and  Amis  plead- 
ed guilty.  Glenn  was  convicted,  and  appeals. 
AflBrmed. 

Case:  The  defendant  Amis  pleaded  gUllty, 
and,  upon  the  trial  of  defendant  Glenn,  L.  W. 
Barnes  (witness  for  the  state)  testified  that 


defendant  €nenn  was  on  the  street  hi  the 
town  of  Henderson,  walking  up  and  down, 
cursing  and  swearing  that  he  was  six  feet, 
and  could  whip  any  man;  that  the  defend- 
ant Amis  was  a  few  steps  away,  near  a  post; 
that  defendant  Glenn  walked  up  to  defendant 
Amis,  and  struck  him  with  his  fist  in  the 
face,  and  knocked  his  head  against  the  near- 
by post,  the  lick  sounding  loud  enough  to  be 
plamly  heard  across  the  street  by  witness; 
that  defendant  Amis  struck  Glenn  with  a  pair 
of  Iron  plyers;  that  defendant  Glenn  then  put 
his  hand  in  his  pocket,  as  if  to  draw  a  knife, 
and  defendant  Amis  caught  him  by  the  arms, 
and  prevented  him  from  getting  his  hand  out; 
that  defendant  Glenn  got  away,  and  Jumped 
on  a  box,  and  said  be  was  an  officer,  and  com- 
manded the  pea\:e.  Other  witnesses  for  the 
state  testified  to  the  same.  Defendant  Glenn 
testified  in  his  own  behalf,  admitted  he  struck 
the  defendant  Amis,  hut  said  he  was  not  mad 
with  Amis  at  the  time,  and  that  Amis  struck 
him  with  the  pair  of  iron  plyers.  There  was 
no  evidence  that  Glenn  had  any  weapon. 

T.  M.  Plttman,  for  appellant  The  Attor- 
ney General,  for  the  State. 

FAIRCLOTH,  0.  J.  'Glenn  and  Amis  were 
indicted  for  an  affray  and  mutually  assaulting 
and  beating  each  other  with  a  deadly  weapon. 
Amid  pleaded  guilty,  and  Glenn  was  convict- 
ed. He  appealed,  on  the  ground  that  no 
deadly  weapon  was  used,  and  that  the  verdict 
was  contrary  to  the  evidencie.  We  have 
found  no  authority  to  support  his  position. 
State  V.  Allen,  4  Hawks,  356;  State  v.  Stanly, 
4  Jones  (N.  C.)  200;  State  v.  Ridley,  114  N.  C. 
827,  19  S.  E.  149.'  We  are  not  informed 
whether  the  weapons  used  were  deadly  weap- 
ons or  not,  but  we  do  observe  that  the  appli- 
cation of  the  pair  of  Iron  plyers,  whatever 
they  may  be,  had  an  immediate  and  salutary, 
effect  by  transforming  a  six-foot  clubber  into 
an  officer,  who  at  once  began  to  discharge  his 
duties  by  commanding  the  peace.  We  as- 
sume that  the  duties  and  privileges  of  a  peace 
officer  were  considered  and  explained  by  the 
coTUt,  but  the  Jury  did  not  feel  it  to  be  their 
duty  to  excuse  this  peace  officer  for  clubbing 
a  citizen  in  the  face  with  his  fist,  without  any 
provocation;  and.  If  we  were  permitted  to 
consider  the  question,  we  think  we  could  ap- 
prove the  verdict.  We  have  no  doubt  that 
his  honor,  in  pronouncing  Judgment,  gave  the 
defendant  full  credit  for  his  good  intentions  In 
trying  to  preserve  the  neace.    Affirmed. 


(U9  N.  C.  50) 

STATE  ex  reL  BLOUNT  et  al.  v.  ssiMHONS 
et  al. 

(Supreme  Court  of  North  Carolina.     Oct  20, 
1886.) 

Action    bt    Statb  —  Liabilitt    of   Statb    bob 

Costs— What  CoKBtiTurBS  Claim 

AOAixsT  Stats. 

1.  Under  Code,  {  686,  providing  that,  hi  all 

dvil  actions  brought  in  the  name  of  the  state 

by  an  officer  duly  authorised,  the  state  shall  bs 


79Q 


26  S0UTHBA8TBRN  RBPORTBB. 


(^.a 


liable  for  coflts  to  tlie  same  extent  as  pririt* 
parties,  it  ia  proper  to  enter  judgment  against 
the  state  for  costs,  on  failure  of  an  action  by 
the  state,  under  Acts  1898,  c  287,  i  4,  to  Ta- 
cate  an  oyster-bed  entry. 

2.  Costs  of  an  unsuccessful  action  by  the 
state,  under  Acts  1893,  c.  287,  {  4,  to  vacate  an 
oyster-bed  entry,  for  which  the  state  is  made 
liable  by  Code,  §  536,  do  not  constitute  a  claim 
against  the  state,  within  the  meaning  of  Const, 
art.  4.  §  9,  providing  that  the  supreme  court 
shall  nave  original  jurisdiction  to  near  claims 
against  the  state. 

Appeal  from  superior  court,  Pamlico  county; 
Robinson,  Judge. 

Action  by  the  state  of  North  Carolina,  on 
the  relation  of  J.  H.  Blount  and  others, 
against  W.  S.  Simmons  and  the  commission- 
ers of  Pamlico  county,  to  vacate  an  oyster- 
bed  entry.  From  a  judgment  against  it  for 
costs,  the  state  appeals.    Affirmed. 

The  Attorney  General,  for  appellants.  Sim* 
mons  &  Ward,  for  appellees. 

FAIRCLOTH,  C.  J.  This  action  was  au- 
thorized by  Acts  1803,  c.  287,  §  4.  It  has 
been  held  that  the  defendant  Is  not  liable  for 
the  costs  consequent  upon  the  failure  of  the 
action.     State  v.  Simmons,  118  N.  O.  9,  23  S. 

B.  923.  Hfs  honor  below  entered  judgment 
against  the  state  for  the  costs  of  the  action, 
and  the  state  has  appealed.  Is  the  stkte  lia- 
ble for  the  costs  of  Its  own  action  unsuccess- 
fully prosecuted?  It  Is  urged  that  no*  citi- 
zen can  maintain  an  action  against  the  state, 
and  that  is  true.     Battle  v.  Thompson,  65  N. 

C.  406.  But  this  is  not  an  action  against  the 
state.  It  is  an  action  by  the  state.  And  the 
4tate  has  declared,  by  Its  own  legislation,  that 
In  such  cases  it  shall  be  liable  for  costs  to  the 
same  extent  as  private  parties.  Code,  §  536. 
The  attorney  general  insists  that  the  state 
cannot  be  sued  in  any  case,  by  reason  of  Its 
sovereign  character,  and  because  the. consti- 
tution (article  4,  §  9)  provides  a  remedy.*  That 
article  is  a  relaxation  of  the  rule  that  the 
state  cannot  be  sued,  and  enables  the  citizen 
to  obtain  the  opinion  of  the  supreme  court  as 
a  recommendation  to  the  legislature,  and  no 
more.  The  application  to  the  court  cannot 
result  In  a  judgment  for  the  claim  of  the  citi- 
zen. The  costs  in  this  case  are  not  strictly  a 
claim  against  the  state,  as  contemplated  by 
article  4,  §  9,  but  only  an  Incident  of  an  action 
by  the  state,  for  which  its  agent  has  assumed 
that  It  will  be  liable  to  the  same  extent  as 
private  parties.  We  find  nothing  in  the  con- 
stitution depriving  the  legislature  of  power  to 
enact  Code,  §  536;  and  we  do  not  think  it  will 
Impair  the  sovereign  character  of  the  state  to 
meet  Its  just  liabilities,  whether  in  the  form 
of  costs  or  otherwise.  How  the  judgment 
will  be  satisfied  is  a  question  not  now  before 
us.     Affirmed. 

1  This  section  provides:  ''The  supreme  court 
shall  have  original  jurisdiction  to  hear  claims 
against  the  state;  but  its  decisions  shall  be 
merely  recommendatory;  no  process  in  the  na- 
ture of  execution  shall  issue  thereon;  they  shall 
be  reported  to  the  next  session  of  the  general 
assembly  for  ita  action." 


(m  N.  a  718) 
WILLIS  ▼.  ATLANTIC  &  D,  BY,  00. 
(Supreme  Court  of  North  Oaiolhia.    Oct.  27» 
189a) 

CBUTIORART-^MlSTAm  tX  SlBVINO  CASS  OH 

Appbai. 
It  was  agreed  that,  in  lieu  of  the  time  pr«- 
scribed  by  the  Code,  appellant  should  be  allow- 
ed 20  days  to  serve  the  case  on  appeal,  and  ap- 
pellee the  same  time  to  serve  a  countercase.  In 
reply  to  an  inquiry  of  appellants  counsel,  "To 
whom  shall  I  send  the  case?"  appellee's  counsel 
said>  "Send  to  J.,"  and  the  former,  understand- 
ing by  this  that  the  Code  reguirement  of  service 
by  an  officer  was  waived,  as  well  as  the  time 
limit,  sent  the  case  to  J.  by  express  6  days  be- 
fore the  20  days  expired,  writmg  him  a  letter 
at  the  same  time,  notifying  him  of  the  factj 
and  appellee's  counsel  made  no  attempt  to  cor- 
rect the  mistake  till  too  late.  Hdd,  that  cer- 
tiorari would  issue  to  bring  up  the  record. 

Action  by  A.  D.  Willis  against  the  Atlantic 
&  Danville  Railway  Company.  PJiaintifl  had 
judguLent  and  defendant  appealed,  but 
through  mistake  of  counsel  faiied  to  make 
proper  service  of  the  case  on  appeal,  and  now 
petitions  for  a  writ  of  certiorari  to  bring  up 
the  record.    Petition  granted. 

Battle  &  Mordecai  and  W.  A.  PentreBS,  for 
appellant.  J.  A.  Long  and  J^  W.  Graham, 
for  appellee 

CLAR^,  J.  This  Is  not  the  case  of  a  ver- 
bal agreement  of  counsel,  which,  If  denied, 
the  court  will  not  consider.  Rule  39,  22  S.  E. 
ix.;  Sondley  v.  City  of  AshevlUe,  112  N.  a 
694,  17  S.  E.  534;  Graham  v.  Edwards,  114 
N.  C.  229,  19  S.  E.  150.  But  here  both  sides 
agree  substantially  as  to  what  passed.  It 
was  agreed  that  In  lieu  ot,  the  time  prescrib- 
ed by  the  Code  the  appellant  should  be  al- 
lowed 20  days  to  serve  the  case  on  appeal, 
and  the  appellee  20  days  to  serVe  a  counter 
case.  In  reply  to  an  inquiry  of  the  appel- 
lants counsel,  'To  whom  shall  I  send  the 
case?"  one  of  appellee's  counsel  said,  "Send 
to  J."  By  this  arrangement  the  appellant's 
counsel  understood,  and  not  unreasonably, 
that  the  Code  requirement  as  to  service  was 
waived,  as  well  as  the  time  limit,  and  sent 
the  case  on  appeal,  and  the  Judge's  notes  to 
J.,  by  express,  6  days  before  the  agreed  20 
days  expired,  and  also  wrote  him  a  letter  by 
the  same  mall,  notifying  him  of  the  fact. 
The  appellee's  counsel  insists  that  he  did  not 
Intend  to  waive  service  by  an  officer,  but  he 
must  have  perceived,  from  the  appellant*8 
counsel  sending  the  case  by  express  and  the 
purport  of  his  letter,  tliat  the  latter  had  so 
understood  him,  and,  if  he  had  promptly  no- 
tified the  appellant's  counsel  of  his  mistake, 
there  would  have  been  ample  time  to  have 
corrected  the  error  by  causing  service  to  be 
made  by  an  officer.  But  he  did  not  give  sucli 
notification  till  another  letter  had  been  writ- 
ten him,  and  the  20*day8  time  had  expired. 
From  the  undenied  facts,  there  was  a  rea- 
sonable misapprehension  on  the  jMirt  ol  the 
appellant's  counsel,  and  the  writ  of  certiorari 
shqu)d  issue.    Parker  v.  Railroad  Co.,  84  N* 
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0. 118;  Graves  t.  HInes,  106  N.  O.  823»  11  8. 
B«  882;  Walton  TrPeareon,  83  N.  O.  309.  The 
appellee  win  bare  onta  fire  d^ys  after  the 
CMTtiflcate  of  this  opinion  Is  ffled  In  the  office 
of  the  cletk  of  the  superior  court  of  OEUtwell 
connty  to  serve  his  counter  case  or  eitceptions 
to  the  appellant's  case.  If  the  parties  cannot 
agi^  upon  a  case,  It  will  then  be  settled  by 
the  jndse  who  tried  the  case,  in  the  manner 
proTlded  by  the  Oode.    Petition  granted. 


(lid  N.  C.  127) 

BARNBS  ▼.  CRAWFORD. 

(SiHwene  Court  of  North  Carolina.     Oct  27, 
1886.) 

Appbal— Pbtitti^io  Rbcord— Dismissal. 

One  of  the  essential  parts  of  the  record  re- 
quired by  rule  to  be  printed  being  the  ''case  on 
aimeal,"  faUnre  to  print  articles  of  evidence 
which  counsel  in  making  op  their  statement  of 
the  case,  instead  of  copying  in  full,  referred  to 
as  Bzhioits  "A."  **^  "  '^'*    ««AMA««:4-n-«>«^  ^t**^:^ 


sal  of  appeaL. 


"B,"  etc.,  necessitates  dismis- 


Action  by  W.  S.  Barnes  against  W.  T. 
Crawford.  Judgment  for  defendant.  Plain- 
tiff appeals.  Motion  to  dismiss  appeal  for 
failure  to  print  necessary  parts  of  record. 
Dismissed. 

W.  J.  Peele  and  R.  O.  Burton,  for  appellant 
V*.  H.  Bnsbee,  for  appellee. 

CLARK,  J.  The  requirement  that  at  least 
the  essential  parts  of  the  record  (which  are  des- 
ignated in  the  nde)  shall  be  printed,  is  not  an 
uncalled-for  rule,  but  a  necessity.  It  is  inipo«» 
sible  for  eadb  of  the  fit«  judges  to  examine  the 
record,  as  should  be  done,  unless  it  Is  printed, 
without  great  delay  in  the  decision  of  causes. 
Should  there  ba  on^  one  record,  and  that  in 
manuscript,  or  so  defecttrely  printed  that  tbe 
manuscript  must  be  referred  to  In  order  to  see 
tiiat  the  essential  parts  are  printed,  the  d^ay 
caused  thereby  would  result  in  large  arrearages 
on  our  docket,  much  to  the  detriment  of  suitors. 
This  court  has  become  the  uKhnate  tribunal  for 
the  litigation  hi  the  courts  of  a  state  contatnhig 
nearly  2,000,i000  of  people,  a  state  whose  popula- 
tion, wealth,  and  volume  of  litigation  are  steadi- 
ly faicreashig.  The  court  has  again  and  again 
called  the  attention  of  the  bar  to  the  absolute 
necessity  of  an  inflexible  adherence  to  this  rule. 
It  is  bi  the  interests  of  suitors  themselves  that 
they  may  have  a  prompt  examination  of  their 
appeals,  and  by  each  and  every  member  of  the 
court.  The  requirements  as  to  what  shall  be 
printed  have  from  time  to  time  been  some- 
what extended,  but  from  the  very  beginning, 
now  many  years  back,  it  has  been  always  re- 
qnired,  without  ever  an  exception  In  any  case, 
that  the  entire  "case  on  appeal"  shall  be  print- 
ed. The  judge  is  presumed  to  put  in  the  case 
on  appeal  all  that  is  essential  to  present  the  er- 
ors  aBeged  to  have  occurred  on  the  trial  below, 
and  nothing  that  is  nonessential.  As  counsel 
frequently  differ  as  to  the  case,  the  Judge  is 
made  the  final  arbiter  when  there  is  disagree- 
ment   In  this  case  counsel  did  not  disagree^ 


and  themselves  "settled  the  case.**  In  making 
up  the  statement  of  the  ease,  when  they 
reached  long  articles,  or  pieces  of  evidence,  etc., 
which  were  excepted  to,  instead  of  copying 
them  out  in  full,  referred  to  them  as  Exhibits 
**A,-  "B,-  etc,  and  thereby  dteected  the  clerk 
to  send  them^  np  as  parts  of  the  case  on  ap- 
peal, who  did  so.  This  Is  not  unusual  or  im- 
proper, and  such  exhibits  are  Integral  parts  of 
the  case  on  appeal,  and  counsel  below  held 
them  to  be  essential  parts,  or  they  would  not 
have  included  them.  In  printing  this  case  on 
appeal,  the  appellant  substituted  himself  for 
the  agreement  of  counsel,  omitted  the  exhib- 
its as  Unmaterial,  and  failed  to  print  them. 
The  appellee  Insisted  on  the  materiality  of  the 
imprinted  parts.  The  appellant  might,  with 
equal  propriety,  go  through  the  case,  and 
omit  as  immaterial  any  other  parts  there- 
of which  are  required  to  be  printed.  The 
result  would  be,  if  this  was  allowed  here, 
that,  to  save  a  little  cost  to  appellant,  there 
would  be  a  wrangle  in  every  case'  whether 
the  material  parts  of  the  case  on  appeal  had 
been  printed,  taking  up  the  time  of  the  court 
on  this  collateral  matter,  which  should  be  ap- 
plied to  hearing  the  argument  on  the  merits. 
To  prevent  such  unseemly  proceedings,  the  rule 
has  always  required  the  whole  of  the  "case  on 
appeal"  printed.  Indeed,  at  the  last  term  (US 
N.  C.  912,  24  S.  E.  670),  we  required  that  when 
the  pleadings  Were  printed  the  exhibits  referred 
to  hi  them  should  be  printed,  being  integral 
parts  thereof.  If  a  party  is  too  poor,  he  can 
always  appeal  in  foima  pauperis,  in  which  case 
we  cause  the  cleik  of  this  court  to  make  the 
five  copies  of  the  "case  on  appeal"  on  the  type- 
writer; but  we  cannot  tax  hhn  with  this  labor 
when  the  party  is  not  an  appellant  as  a  pauper. 
The  repeated  and  reiterated  notices  given  by  this 
court  that  the  requirement  as  to  printhig  was 
necessary,  and  would  be  adhered  to,  leave  the 
appellant  no  excuse  for  his  default  Such  parts 
of  the  transcript  on  appeal  as  are  required  to 
be  printed  must  be  printed  In  full,  and  we  can- 
not open  a  Pandora's  box  by  setting  a  precedent 
in  this  case  of  permitting  the  appelant  to  se- 
lect such  parts  of  the  •*case  on  appeal"  to  be 
printed  as  he  thinks  necessaiy,  which  has  led, 
of  course,  to  the  appellee's  controverting  the  se- 
lection, and  the  calling  on  this  court  to  umpire 
the  controversy.  The  rule  is  plain.  The  whole 
"case  on  appeal"  was  settled  by  counsel  be- 
low as  essential,  and  as  such  our  rules  require 
it  to  be  printed.  Our  rules  designate  the  parts 
of  the  record  to  be  printed.  We  cannot  accept 
printing  parts  of  such  parts,  at  the  option  of  the 
appellant,  as  a  compliance,  and  will  not  set  a 
precedent  of  that  kind.  Most  courts  of  last  re- 
sort requhe,  we  believe,  the  entire  transcript  of 
the  record  on  appeal  to  be  printed.  We  trust 
that  appellants  and  our  brethren  of  the  bar 
will  recognize  the  necessity  of  this  rule,  and  our 
determination  to  adhere  to  it  Appeal  dis- 
missed. 

AVERY,  J.,  being  rehited  to  one  of  the  par* 
ties,  and  MONTGOMERY,  J.,  havhig  been  of 
rounsel,  did  not  sit  on  the  hearing  of  this  case. 
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019  N.  C.  109) 

ROSS  r.  ROSS  et  aL 

(Sapreme  Coart  of  North  Carolina.     Oct.  27, 
1806.) 

Reoeivbb— Appointmbkt. 

In  an  action  to  recorer  specific  articles  and 
money,  the  jnry  found  that  no  specific  articles 
were  detained  by  defendant,  but  that  she  had 
^00  of  a  specified  f nnd,  which  she  shonld  deliv- 
er to  plaintiff.  The  verdict  was  made  a  part 
of  the  judgment,  which  directed  that  plaintifit 
recover  of  defendant  |300,  with  mterest,  "ac- 
cording to  verdict."  On  supplemental  proceed^ 
ings,  it  was  found  that  defendant  still  held  such 
specific  fund,  partly  in  money,  and  partly  in 
choses  in  action  and  securities  in  which  she  had 
invested  it  Hdd,  that  it  was  error  to  appoint  a 
receiver  to  take  possession  of  the  fund  till  plain- 
tiff should  institute  an  action  to  recover  it,  but 
the  judgment  already  rendered  should  be  en- 
forced by  ordering  defendant'  to  pay  over  the 
specific  money  and  the  notes  taken  for  the  mon- 
ey invented. 

Appeal  from  superior  court,  Vance  county; 
Boykln,  Judge. 

Action  by  William  B.  Ross  against  Amanda 
Ross  and  others  to  recover  specific  articles 
and  money,  constituting  a  fund  conveyed  to 
plaintiff  by  defendant  Amanda  Ross,  in  which 
there  was  a  judgment  for  plaintiff.  On  sup- 
plemental proceedings  it  was  found  that  de^ 
fendant  still  held  the  fund,  partly  in  money 
and  partly  in  choses  in  action  and  securi- 
ties in  which  she  had  invested.  The  court,  of 
its  own  motion,  appointed  a  r^eiver  to  take 
possession  of  the  specific  fund  till  plaintiff 
could  institute  an  action  to  recover  it,  and 
defendants  ai^eal.    Reversed. 

T.  M.  Pittman,  for  appellants.  T.  T.  Hicks 
and  A.  G.  2k>llicoffer,  for  appellee. 

GLARK,  J.  The  plaintiff  sued  for  the  re- 
covery of  specific  articles  and  money,  con- 
stituting a  fund  which  had  been  conveyed  to 
the  plaintiff  by  the  defendant  The  jury 
found  upon  issues  submitted  to  them  that  no 
specific  articles  were  detained  by  the  de< 
fendant,  but  that  she  had  $300  of  the  money 
of  the  specific  fund,  which  she  should  .have 
delivered  to  the  plaintiff.  The  verdict  was 
made  a  part  of  the  judgment,  which  decreed 
that  the  plaintiff  should  recover  of  the  de- 
fendant $300,  with  interest,  "according  to  the 
verdict"  Upon  supplemental  proceedings  it 
was  found  as  a  fact  that  the  defendant  still 
held  (partly  in  money,  and  partly  in  the 
choses  in  action  and  securities  in  which  she 
had  invested  the  balance  thereof)  this  specific 
fund.  The  clerk  thereupon  properly  forbade 
the  transfer  or  conveyance  of  the  choses  in 
action  and  money  (Oode,  §  488,  subd.  6),  and 
directed  the  same  to  be  paid  over  to  the  plain- 
tiff (Id.  §  403),  and,  upon  noncompliance,  is- 
sued a  notice  to  show  cause  why  the  de- 
fendant should  not  be  attached  for  contempt 
(Id.  S  500). 

The  defendant  was  not  entitled  to  her  per- 
sonal property  exemption  in  a  fund  already 
adjudged  to  be  the  property  of  the  plaintiff. 


Upon  appeal  the  judge  approved  iiie  finding* 
of  fact  by  the  clerk,  but  reversed  his  Judg- 
ment, and,  on  his  own  motion,  appointed  a  re- 
ceiver to  take  possession  of  the  fund  till  the 
plaintiff  should  Institute  an  action  to  recover 
the  specific  fund.  This  was  error*  The  ap- 
pointment of  a  receiver,  and  another  action^ 
were  alike  unnecessary,  for  this  action  itself 
had  been  brought  for  the  recovery  of  the  spe- 
cific fund.  The  jury  had  found  it  belonged 
to  the  plaintiff,  and  the  judgment  had  di- 
rected the  $300  to  be  paid  over  to  the  plain- 
tiff, "according  to  the  verdict."  When  the 
supplemental  proceedings  disclosed  that  part 
of  the  fund  was  still  in  defendant's  hands, 
and  that  the  remainder  had  been  shice  loan- 
ed out,  and  invested  in  choses  in  action,  it 
only  remained  to  enforce  the  execution  of  the 
Judgment  by  ordering  the  defendant  to  pay 
over  the  specific  money  and  the  notes  taken 
for  the  other  part  of  the  money  to  the  plain- 
tiff, and  to  compel  the  enforcement  of  the 
order,  if  not  obeyed,  by  attachment  for  con- 
tempt Wilson  V.  Chichester,  107  N.  C.  380, 
12  S.  B.  139.  Had  the  judgment  not  been  so 
clearly  drawn  in  accordance  with  the  verdict, 
the  remedy  would  have  been  by  motion,  In  the 
cause  on  notice  to  the  defendant,  to  amend 
and  correct  the  judgment  in  accordance  with 
the  verdict,  and  not  by  a  new  and  independent 
a<^^on  for  the  same  cause  of  action.  And,  In 
any  view,  it  was  error  to  restrain  defendant, 
and  hold  tl^e  fund  till  the  plaintiff  could 
bring  an  Independent  action  against  be?  to  re- 
cover the  specific  property*  Qranting  a  re- 
straining order  In  one  action,  till  another  ac- 
tion can  be  brought  between  the  ^me  parties* 
was  an  incident  of  the  old  procedure  when 
law  and  equity  werei  divided,  but  is  foreign  to 
the  present  simpler  system,  in  which,  whea 
the  court  possesses  jurisdiction  of  the  partlea 
and  subject-matter,  it  will  proceed  to  admin- 
ister all  rights  of  those  parties  pertaining  ta 
that  subject-matter.  Under  Oode,  1 497,  when 
It  is  found  that  a  tlUrd  person,  not  a  party  ta 
the  action,  claims  an  Interest  In  the  property^ 
or  denies  the  debt,  which  Is  sought  by  the 
plaintiff  to  be  applied  to  his  judgment  as  be- 
longing to  the  Judgment  debtor,  the  court 
may,  by  an  order  in  the  cause,  restrain  the 
transfer  of  such  property  till  the  receiver  can 
bring  an  action  to  recover  it;  but  such  ac- 
tion is  brought  by  the  receiver  as  the  agent  of 
the  court,  and  is  an  entirely  different  matter 
from  restraining  a  conveyance  till  the  plain- 
tiff may  bring  an  Independent  action  against 
the  same  defendant  Whatever  rights  the 
plaintiff  has  as  against  the  defendfittt  are 
determined  by  the  Judgment  which  Is  the 
foundation  of  the  supplemental  proceeding^ 
which  are  merely  to  assist  in  the  execution  of 
the  judgment  by  appropriate  Investigation  and 
orders.  The  Judgment  of  the  court  below  la 
reversed,  and  the  ease  Is  remanded,  that  Judg- 
ment may  be  entered  affirmiog  the  action  of 
the  clerk  In  accordance  with  this  opinion.  E0> 
versed* 
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(m  N.  c.  US) 

HOLMAN  ▼.  WHITAKBB. 

(Saprcme  Court  of  North  Carolina.     Oct  27, 

1896.) 

Chattel  Mortgaob  —  Dsscbiftion  or  pROPiaTT 
—SuFrioiBNOT— Parol  Byidbnob  to  Explain. 

1.  Where  a  chattel  mortgage  described  the 
property  aa  a  "one-hors^  wagon,"  and  the  mort- 
gagor had  four  one-horte  wagons,  the  descrip- 
tion was  insufficient 

2.  Where  the  ambigoity  In  the  description  in 
a  chattel  mortgage  was  patent,  parol  testimony 
to  explain  thcr  description  was  inadmissible. 

Appeal  trom  superior  oonrt,  Wake  eooniy; 
Mclver,  Judge. 

Action  of  claim  and  delivery  by  W.  C.  Hd- 
man  against  James  Whitaker.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Action  was  commenced  in  a  nuigistrate's 
court  to  recover  possession  of  a  two-horse 
phaeton,  with  driver's  seat  in  front,  and  a 
single-horse  wagon,  the  personal  property 
mentioned  In  a  certain  chattel  mortgage  made 
by  defendant  to  plaintiff  to  secure  a  note  of 
flOO.  The  mortgage  was  put  in  evidence, 
and  ft  was  also  in  evidence  that  the  sheriff 
went  to  seize  the  above-named  property,  but 
found  at  defendant's  house  more  than  one 
single-horse  wagon.  The  defendant  pointed 
out  to  him  which  wagon  was  the  one  mention- 
ed in  the  mortgage,  and  the  sheriff  took  that 
wagon;  but,  the  plaintiff  having  refused  to 
receive  this  wagon,  the  sheriff  returned  It, 
and  seized  another  wagon.  Upon  the  trial 
the  plaintiff  was  asked  to  state  which  one  of 
the  wagons  he  thought  he  had  a  mortgage  on, 
and  to  this  question  the  defendant  obj^ted. 
Objection  overruled,  and  defendant  excepted 
en  the  ground  that  the  description  in  the 
mortgage  was  such  a  patent  ambiguity  that 
It  could  not  be  explained  by  parol  evidence, 
as  the  defendant  had  several  wagons  at  the 
time  of  making  the  mortgage,  and  that  they 
were  not  separated,  except  as  hereinafter 
stated,  and  that  there  was  no  mutual  under* 
standing  between  the  plaintiff  and  defendant 
as  to  which  wagon  was  meant  AU  testified 
that  at  the  time  the  mortgage  was  made  th6 
defendant  was  working  for  the  plaintiff,  us- 
ing as  needed  a  two-horse  and  a  one-horse 
wagon.  Defendant  said  that  he  had  four 
one-horse  wagons  at  that  time,  and  that  the 
one  last  seized  by  the  sheriff  was  the  one  he 
was  using  In  hauling  whQe  working  for  the 
plaintiff.  Issues:  "Is  plaintiff  the  owner  and 
entitled  to  the  possession  of  the  carriage  and 
wagon  described  in  the  complaint?  Ans. 
Yes.  How  much  is  the  defendant  indebted 
to  the  plaintiff?  Ans.  $91.60."  Plaintiff 
stated  that  the  wagon  the  defendant  was  us- 
ing was  the  only  single-horse  wagon  he  know 
the  defendant  had  at  the  time,  and  that  he 
did  not  know  the  defendant  had  more  than 
one  BlngJe-horse  wagon,—the  one  he  was  us* 
Ing,— and  he  thought  it  was  understood  by 
the  defendant  and  himself  that  that  was  the 
wagon  mortgaged.  There  was  no  express 
statement  about  it    It  was  in  evidence  that 


defendant  had  worked  out  a  contract  to  build 
a  house  and  bam  for  plaintiff.  Defendant 
said  that  it  was  agreed  when  he  finished  this 
Job  that  the  mortgage  vms  to  be  canceled. 
Plaintiff  said  that,  if  defendant  could  finish 
this  Job  without  assistance,  the  mortgage 
debt  was  to  be  credited  on  his  account,  but 
that  defendant  did  not  do  so,  as  plaintiff  had 
advanced  money  to  buy  lumber,  which  left 
the  defendant  in  his  debt  $129.  The  court 
charged  the  Jury  that  the  burden  was  on 
plaintiff  to  satisfy  them  that  the  wagon 
seized  by  the  sheriff  was  the  one  named  In 
the  mortgage,  and  that,  unless  so  satisfied, 
th^y  should  answer  the  first  issue,  "No." 
Parol  testimony  was  competent  to  point  out 
the  property,  but  the  Jury  must  be  satisfied 
as  to  its  Identity,  and,  unless  they  were  so 
satisfied,  they  should  find  in  favor  of  the  de- 
fendant, and  answer  this  issue,  "No." 

J.  B.  Batchelor  and  £».  A.  Johnson,  for  ap- 
pellant 

PAIHCIiOTH,  C.  J.  This  is  an  action  to 
recover  possession  of  personal  property 
claimed  under  a  mortgage.  The  description 
was,  a  *'one-hoTBe  wagon,*'  the  defendant 
having  at  the  time  of  making  the  mortgage 
fotv  one-horse  wagons.  This  case  is  gov- 
erned by  Blakely  v.  Patrick,  67  N.  C.  40. 
There  the  language  was,  "ten  new  buggies," 
the  mortgagor  having  more  than  10  new  bug- 
gies in  the  same  lot,  and  the  plaintiff  could 
not  recover.  Here  a  "one-horse  wagon"  was 
the  description,  the  mortgagor  having  tova 
one-horse  wagons,  and  the  plaintiff  cannot 
recover.  Suppose  one  wagon  in  the  mean- 
time hiad  been  stolen.  Whose  wagon  was 
lost?  The  doctrine  was  so  well  discussed  in 
Waldo  V.  Belcher,  11  Ired.  600,  that  we  need 
not  repeat  it  The  ambiguity  is  patent,  and 
parol  testimony  to  explain  It  Is  inadmissible; 
If  one  of  the  wagons  had  been  set  apart,  and 
In  some  way  distinguished,  at  the  time  of 
making  the  mortgage,  or  if  the  mortgagor 
had  owned  only  one  wagon,  then  such  evi- 
dence could  be  heard  for  the  purpose  of  Iden- 
tification. Spivey  V.  Grant,  96  N.  C.  214,  2 
S.  B.  46;  Lupton  v.  Lupton,  117  N.  C.  30,  23 
S.  B.  184.  We  notice  that  there  is  no  Judg- 
ment for  possession  of  the  wagon  In  the  rec- 
ord, unless  the  words  In  the  Judgment,  '*that 
the  sale  was  in  all  respects  regular,"  can  be 
so  construed.  We,  however,  give  the  plain- 
tiff the  benefit  of  a  Judgment  for  possession, 
according  to  the  finding  on  the  first  issue. 
There  is  no  controversy  about  the  phaeton. 
There  is  error.    Error. 

<m  N.  C.  159) 

FOUSHBB  T.  CHRISTIAN,  Court  Clerk. 

(Suprane  Court  of  North  Carolina.     Oet  27, 

1886.) 

Blbctiors— NuMBsa  or  Ballot  Boxss. 

The  election  law  of  1895  (Acts  1896,  c  ISO) 

§  18L  provides  for  two  ballots,— one  oq  which 

■ollcitors  and  all  higher  officers  are  to  be  voted 

for}  and  on  the  other,  the  members  of  the  gen- 
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era]  assembly  and  county  officers,  besides  a  con- 
stable in  each  township^  -Section  19  requires 
the  clerk  or  board  of  electors  to  proride  ballot 
boxes  for  each  class  to  be  voted  in  at  every  pre- 
cinct Section  23  specifies  how  the  abstracts  of 
the  election  returns  are  to  be  made,  and  provides 
(subsection  2)  for  a  return  on  one  sheet  of  the 
derk  of  the  superior  court,  county  treasurer, 
register,  surveyor,  sheriff,  coroner,  ccmstable, 
*^and  such  other  county  and  township  officers  as 
shall  be  provided  by  law."  Hdd,  that  there 
cannot  be  a  separate  ballot  box  at  each  precinct 
for  the  votes  for  justices  of  the  peace. 

Petition  by  H.  A.  Foushee  for  a  rule  on 
W.  J.  Christian,  clerk  of  the  superior  court 
of  Durham  county,  under  Acts  1895,  c.  159, 
§  7,  to  provide  a  separate  ballot  boz  at  each 
precinct  for  the  election  of  Justices  of  the 
peace.  Heard  before  a  single  justice  of  the 
supreme  court.  From  an  order  denying  the 
rule,  petitioner  appeals.    Affirmed. 

Shepherd  &  Busbee  and  J.  S.  Manning,  for 
appellant     John  W.  Graham,  for  appellee. 

CLARK,  J.  The  election  law  of  1895 
(chapter  159.  §  18)  provides  for  only  two  bal- 
lots, upon  one  of  which  the  state  officers, 
presidential  electors,  members  of  congress. 
Judges,  and  solicitors  are  to  be  voted  (pr, 
and  on  the  other  the  members  of  the  gen- 
eral assembly  and  county  officers,  besides  a 
constable  in  each  township;  and  section  19 
requires  the  clerk  or  board  of  electors  to  pro- 
vide ballot  boxes  for  each  class,  1.  e.  two 
ballot  boxes  to  be  voted  in  at  every  precinct 
besides  the  two  duplicate  boxes  for  the  pres- 
ervation of  the  ballots.  Section  23  of  said 
act  specifies  how  the  abstracts  of  the  elec- 
tion returns  are  to  be  made;  subsection  2 
thereof  providing  for  a  return  on  one  sheet 
of  clerk  of  superior  court,  county  treasur- 
er .(if  any),  register,  surveyor,  sheriff,  coro- 
ner, constable,  "and  such  other  county  and 
•  township  officers  as  shall  be  provided  by 
law."  The  Justices  of  the  peace,  though  not 
specifically  named  in  this  act,  come  within 
this  description,  and  are  to  be  voted  for  on 
the  ticket  above,  which  contains  the  names 
of  the  candidates  for  general  assembly  and 
county  and  township  officers.  The  justices 
of  the  peace  are  certainly  embraced  in  "such 
other  county  or  township  officers  provided 
by  law.*'  Acts  1895,  c.  157,  §  4,  provides  for 
the  election  of  the  number  of  Justices  there- 
in specified,  in  and  for  each  township.  Each 
township  elects  its  own  Justices  of  the  peaca 
Consequently,  while  the  names  of  the  candi- 
dates for  that  position  must  be  placed  on  the 
ticket  which  contains  the  names  of  the  can- 
didates for  general  assembly  and  county 
and  township  oflOcers,  the  names  of  candi- 
dates for  Justices  only  appear  on  such  tick- 
et for  their  respective  townships,  as  in  the 
case  with  constables,  who  In  like  manner 
are  voted  for  only  in  their  own  townships, 
snd  in  the  same  manner  as,  on  the  other  bal- 
lot, candidates  for  congress  and  solicitor  are 
voted  for  only  in  their  respective  districts. 
In  refusing  an  order  for  an  additional  ballot 
box,  there  was  no  error« 


cm  N.  C.  115) 
GLAEtK  V.  EDWARDS  et  al. 
(Supreme  Court  of  North  Carolina.     Oct  ST, 
1896.) 
Mboha.nic'8  Libn-*Sobcontbaotobs. 
Under  Code,  $  1801»  giving  a  subcontractor, 
giving  notice  of  his  clain^  a  right  to  a  lien  "not 
exceeding  the  amoxmt  due  the  original  contract- 
or at  the  time  of  notice  given";    9nd  section 
1802,  conferring  on  the  subcontractor  right  to 
enforce  such  IVn  if  the  owner  fails  "to  retain" 
the  amount  thereof  "out  of  the  amount  due  the 
said  contractor,"— the  subcontractor  has  no  right 
to  a  lien  where  neither  at  the  lime  he  gives  no- 
tice nor  afterwards  is  anythin|;  due  the  contract- 
or.    That  the  subcontractor  is  Working  on  the 
building  is  not  notice  to  the  owner  not  to  pay  to 
the  contractor. 

Appeal  from  superior  court.  Wake  county; 
Mclver,  Judge. 

Action  by  M.  S.  Claris  against  C.  B.  Ed- 
wards and  others.  Judgment  .for  defend- 
ants.    Plaintiff  appeals.     Affirmed. 

J.  C.  L.  Harris,  for  appellant  W.  N.  Jones, 
for  appellees. 

CLARK,  J.  It  is  true,  under  section  1789 
of  the  Code,  that,  where  a  mechanic's  or  la- 
borer's lien  or  lien  for  material  is  filed  as  re- 
quired, it  dates  back  and  takes  priority  of  aU 
liens  attaching,  and  against  all  purchases 
for  value  (though  without  notice)  made  sub- 
sequent to  the  beginning  of  the  work  or  fur- 
nishing the  first  material.  Burr  v.  Maultsby, 
99  N.  C.  263,  6  S.  B.  108;  Lookout  Lumber  Co. 
v.  Mansion  Hotel  &  B.  Ry.  Co.,  109  N.  C.  658, 
14  S.  E.  35.  But  such  lien  is  only  good  for  the 
amount  due  the  contractor,  laborer,  or  mate- 
rial man,  and  the  subcontractor  can  be  put 
in  no  better 'condition.  As  defendant's  coun- 
sel said  forcibly  and  pertinently  on  the  argu- 
ment, the  subcontractor  can  only  sue  into  the 
contract  Accordingly,  Code,  §  1801,  affords 
the  subcontractor  giving  notice  of  bis  claim 
a  right  to  a  llen«  "not  exceeding  the  amount 
due  the  original  contractor  at  the  time  of  no- 
tice given'';  and  section  1802  confers  (m  the 
subcontractor  the  right  to  enforce  such  lien 
if  the  owner  fails  "to  retain''  the  amount 
•thereof  "out  of  the  amount  due  the  said  con- 
tractor." In  this  case  the  plaintiff,  who  was 
subcontractor,  did  not  give  the  owner  of  the 
property  notice  of  his  claim  till  after  the  con- 
tractor who  was  paid  up  to  that  date  had  fail- 
ed in  business  and  abandoned  the  work.  Nei- 
ther at  that  time  nor  at  any  time  thereafter 
was  anything  due  the  contractor,  the  owner 
completing  the  building  himself.  There  was 
therefore  no  sum  due  the  contractor  out  of 
which  the  owner. should  have  "retained**  the 
plaintiff's  claim*  The  plain  language  and  Ui- 
tent  of  the  statute  controvert  the  plaintiff's 
contention,  which,  if  correct,  would  prevent 
owners  ftom  paying  anything  to  contractors 
till  12  months  after  the  completion  of  th^r 
worlL*  The  mere  fact  that  laborers  and  sub- 
contractors are  woiking  on  the  building  is  not 
notice  to  the  owner  not  to  pay  out  to  the  con- 
tractor till  it  is  ascertained  how  much  is  doe 
by  the  contractor  tp  each  ^nd  e^eiy  subcon- 
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tractor,  laborer,  material  man,  etc.  The  stat- 
ute requires  that  the  subcontractor  must  give 
Dotioe,  and,  tUl  he  does  tbls,  he  does  not  haye 
a  Hen,  and  the  owner  Is  justified  in  maUng 
payment  to  the  contractor.    No  error. 


(119  N.  C.  120) 

STATE  ex  rel.  GOODWIN  v.  OARALBIGH 

PHOSPHATE  &  PERTIUZEB 

WORKS. 

(Snitt^me  Court  of  North  Oarolina.    Oct  27» 
Btatutost  Pbvalties  —  Aonoxs  to  Rbootbr  — 

PA.KTIBS— CoXBTITUTIONAli  LaW— TaX  . 
ON  FBKT1L1ZBR8. 

JL  A  person  saing  for  a  penalty  is  the  proper 
party  plaintiff,  nnless  the  statute  creating  the 
penalty  proyides  otherwise. 

2.  Code  1883,  §§  2190,  2191,  2198,  whidi  pro- 
Ti0^»tbat  private  parties  may  recover  penalties 
of  any  manufisLcturer  of  fertilizers  seUing  the 
same  without  havine- brand  tags  attached,  are 
not  in  conflict  with  Const  art  9,  5  6,  which  pro- 
vides that  the  net  proceeda  of  all  penalties  and 
forfeitures  shall  go  to  the  school  fund.  Sutton 
V.  PhiUipe,  21  S.  B.  968,  116  N.  0.  502,  follow- 
ed. 

3.  The  tax  of  25  cents  a  ton  imposed  upOQ 
fertilizers  by  Code  1883,  §  2190  (as  amended. 
Laws  1891,  c.  9),  to  defray  the  expense  of  in- 
spection, is  not  m  itself  so  unreasonable  or  ex- 
cessive as  to  show  a  purpose  t6  evade  the  Inhibi- 
tion of  the  federal  constitution  (artide  1,  §  8,  cL 
8)  against  the  taxation  of  imports  by  the  states. 
Patapsoo  Guano  Co.  v.  Board  of  Agriculture  of 
North  Carolina,  52  Fed.  690,  followed. 

Appeal  from  enperior  court.  Wake  connty; 
Mclver,  Judge. 

Action  by  the  state,  on  the  relation  of  W. 
H.  J.  Goodwin,  against  the  Garaleigh  Phos- 
phate &  Fertilizer  Works,  for  the  statutory 
penalty  for  defendant's  failure  to  affix  brand 
tags  to  certain  ba^s  of  fertilizers  sold  to  re- 
lator. 

Plaintiff  complains:  (1)  That  defendant 
Is  a  corporation,  etc.,  and  Is  doing  business 
In  this  state,  to  wit,  in  the  manufacture  and 
sale  of  fertilizers.  (2)  That  defendant,  hay- 
ing manufactured  the  Eclipse  brand  of  fer- 
tilizer, which,  according  to  law,  said  defend- 
ant is  required  to  tag  each  sack  of  said  fer- 
tilizer as  provided  in  sections  2190,  2191,  2193, 
Code  1883,  sold  to  W.  H.  J.  Goodwin,  in 
Wake  county,  and  dellyered  to  him,  20  sacks 
of  said  Eclipse  brand  of  fertilizer  during  the 
months  of  April  and  May,  1895,  without  affix- 
ing the  tag  as  required  by  the  aforesaid  sec- 
tions of  the  Code  to  each  of  said  twenty 
sacks  of  fertilizer.  Wherefore  plaintiff  de- 
mands Judgment  against  the  defendant  for 
$200  and  costs. 

Defendant  demurs:  (1)  Because  there  is 
a  defect  of  parties,  in  that  the  department  of 
agriculture  should  be  made  a  party.  (2)  Be- 
cause there  is  a  defect  of  parties,  In  that  the 
state  of  North  Carolina  should  be  made  a 
party.     (3)  Because  the  act  of  the  general 


assembly  under  which  the  plaintiff  brings 
this  action  Is  unconstitutional  lind  Yold,  in 
that  It  is  in  violation  of  the  constitutioii  of 
North  Carolina  (article  9,  S  6),  providing  for 
the  appropriation  of  fines  and  penalties  to 
the  common-school  fund.  (4)  Because  the 
act  of  the  general  assembly  under  whlcli 
plaintiff  brings  this  action  is  unconstitution- 
al and  void,  in  that  it  is  in  violation  of  the 
constitution  of  the  United  States  (article  1« 
f  8,  cL  S). 

Judgment:  If  Is  ordered  that  the  demurrer 
be  overruled,  and  the  defendant  shall  answer 
over.  It  is  further  ordered  that  plaintiffi  re- 
cover his  costs.  , 

Defendant  appealed.  Affirmed. 

J.  C.  Ii.  Harris,  for  appellee. 

FURCHES,  J.  As  it  appears,  this  is  an 
appeal  from  the  Judgmient  oX  the  court  be- 
low upon  complaint  and  demurrer.  The  de- 
murrer admits  the  facts  stated  In  the  com- 
plaintt  ajQ4  assigns  four  grounds  upon  which 
it  Is  contended  the  plaintiff  should  not  re- 
cover. The  first  assignment  cannot  be  sus- 
tained, as  the  party  suing  is  the  proper  plain- 
tiff, unless  the  statute  creating  the  penalty 
provides  otherwise.  Burrell  v.  Hughes,  116 
N.  C.  430,  21  S.  E.  971.  The  second  assign- 
ment cannot  be  sustained,  as  the  party 
claiming  the  penalty  Is  the  proper  plaintiff, 
and  not  the  state.  Middleton  v.  Bailroad  Co^ 
95  N.  C.  167.  The  third  assignment  cannot 
be  sustained,  as  this  question  has  been  de- 
cided and  has  been  expressly  held  to  be  con- 
stitutional in  Sutton  V.  Phillips,  116  N.  C.  502, 
21  S.  E.  968,  and  k  numbrer  of  other  cases 
there  cited.  As  to  the  fourth  assignment, 
we  are  somewhat  at  a  loss  to  see  Its  rele- 
vancy to  this  case.  And  we  regret  that  the 
case  was  not  argued  for  the  defendant  in 
this  court  As  we  understand  the  facts  Crom 
the  pleadings,  the  defendant  Is  a  domestic 
coirporatlon,  and  the  plaintiff  is  a  resident  of 
Wake  county;  and  It  Is  not  plain  to  us  how 
it  is  that  a  question  of  interstate  commerce 
is  involved,  as  we  understand  from  plaintiff's 
attorney  it  was  contended  in  the  court  be- 
low. But,  if  there  is  such  a  question  In- 
volved, it  cannot  be  sustained  by  defendant. 
This  statute*  and  this  very  question  have 
been  discussed  in  a  well-considered  opinion 
by  Judge  Seymour  of  the  United  States  dis- 
trict court,  and  held  to  be  constltutionaL 
And  while  we  do  not  consider  ourselves 
bound  by  this  opinion  as  authority,  still  we 
believe  it  to  be  founded  on  sound  reasoning 
and  authority,  and  a  correct  exposition  of  the 
law.  Patapsco  Guano  Co.  v.  Board  of  Agri- 
culture of  North  Carolina,  62  Fed.  690.  We 
find  no  error,  and  the  Judgment  is  affirmed. 

t  Laws  1891,  c  9^  {  1,  amending  Code  1883, 
I  2190,  and  imposing  a  tax  of  26  cents  a  ton  on 
fertilizers,  to  defray  the  expenses  of  inspection. 
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(U9  N.  C.  874) 

8TATB  r.  TANDXiB. 

ff  iV»reme  Gonrt  of  North  Ouolina.     Oct  27, 

1886.) 

GoMTicm— Bmplotubnt  oh  Hxghwat. 

1.  Under  Oode,  I  8448»  aathoriaiiig  the  boaids 
«f  coxnmissioDera  of  the  BeTecal  counties  to  pro- 
Tide  for  emplojing  OQ  the  highways  or  public 
works  persoQS  committed  to  jail  on  conyiction 
of  any  crime  or  misdemeanor,  etc.,  a  person  im- 
prisoned for  assault  and  batt»ry  may,  without 
any  order  of  the  judge,  but  as  an  incident  to  the 

SuniHhment,  be  set  to  work  on  the  highway  by 
tie  county  commissioners.     M^ers  t.  Stafford, 
19  Si  E.  764, 114  N.  C.  234,  followed. 

2.  That  provision  of  Code,  §  3448,  which  for- 
bids the  hiring  out  of  conyicts,  except  under  or- 
der of  the  court  embodied  in  the  sentence,  ap- 
plies only  to  farming  out  conyicts  to  indiyiduals 
or  corporations,  and  not  to  labor  employed  on 
public  work^  under  the  superyision  and  control 
of  public  agents.  State  y.  Sneed,  94  N.  O.  806, 
followed. 

Appeal  from  superior  court.  Union  connty; 
Btarbnck,  Judge. 

Petition  by  R.  Z.  Yandle  for  a*  writ  of  ha- 
beas corpus.  From  li  Judgment  remanding 
petitioner  to  custody,  he  appeals.    Affirmed. 

At  August  term,  1896,  of  Union  superior 
court,  defendant  was  tried  and  conyicted  of 
an  assault  and  battery  with  a  deadly  weap- 
on, and  sentenced  to  imprisonment  for  90 
days  in  the  county  JaiL  After  the  adjourn- 
ment of  court  the  county  commissioners  put 
the  defendant  in  the  custody  of  James 
Howie,  and  began  to  work  him  upon^  the 
public  roads,  without  any  order  of  court  au- 
thorizing them  to  do  so,  and  on  the  14th  of 
September  the  defendant  swore  out  a  writ 
of  habeas  corpus,  alleging  that  he  was  sen- 
tenced by  the  judge  to  imprisonment  for 
three  months  in  the  county  Jail,  and  was 
committed  to  the  Jail,  upon  conviction  and 
sentence  for  the  assault  and  battery  above 
stated;  that  he  was,  without  any  order  of 
the  judge,  placed  under  the  control  of  said 
Howie,  captain  of  the  chain  gang,  and  work- 
ed upon  the  public  roads;  that  he  is  ad- 
vised and  believes  that  the  same  is  without 
authority  of  law,  etc.  In  response  to  the 
writ,  and  as  a  return  thereto,  the  respondent 
says  that  the  board  of  commissioners,  as 
he  is  advised  and  belieyes  in  pursuance  of 
law,  have  made  provision  for  the  emplpy- 
ment  on  the  public  highways  of  all  persons 
imprisoned  in  the  county  jail,  and  who  fail 
to  pay  the  costs  adjudged  or  to  give  secu- 
rity therefor,  and  said  commissioners  have 
appointed  the  respondent  superintendent  of 
work  on  the  public  roads;  that  defendant 
was  convicted,  and  sentenced  by  the  judge 
to  imprisonment  for  three  months,  and  that 
he  failed  to  pay  the  costs  or  give  security 
therefor,  and  wa^  delivered  by  the  board  of 
commissioners  to  the  respondent,  as  superin- 
tendent aforesaid,  with  instructions  to  work 
him  on  the  public  roads;  that  defendant  is 
not  detained  by  virtue  of  any  writ  or  other 
written  authority,  except  the  Judgment  and 
sentence  of  the  court  in  which  he  was  con- 
victed, and,  being  in  Jail  under  said  sen- 


tence, he  was  placed  in  the  eugtody  of  re* 
spondent,  and  put  to  work  on  the  public 
roads,  by  order  of  the  commissioners,  and 
is  now  retained  under  the  authority,  of  aaid 
order,  and  under  no  other  authority.  The  re- 
spondent offered  the  certificate  of  J.  H. 
Bivens,  register  of  deeds,  as  follows:  **It  is 
ordered  by  the  board  of  commissioners  that 
chapter  194,  Acts  1895  (for  the  improve- 
ment of  public  roads  in  N.  O.),  be  adopted 
and  accepted  by  the  county  of  Union,  and, 
with  all  its  provisions,  is  hereby  declared 
to  be  of  full  force  and  authority  in  said 
county.  The  board  finds  as  a  fact  that  the 
revenue  of  the  county  for  ordinary  purposes, 
and  within  the  limitations  prescribed  by  the 
constitution,  is  insufficient  to  meet  the  nec- 
essary e^xpenses  of  improving  the  public 
roads,  and  that,  to  paeet  said  expenses.  It  is 
necessary  to  levy  a  special  tax  on  the  polls 
and  property  of  the  county  not  exempt  from 
taxation.  It  is  therefore  ordered  that  a  spe- 
cial tax  be  levied  at  the  regular  meeting  of 
the  board  on  the  first  Monday  in  June,  1886, 
not  to  exceed  15  cents  on  $100  worth  of 
property  and  45  cents  on  each  poll,  for  the 
purpose  of  improylng  the  public  roads,  «nd 
that  the  amount  of  tax  on  each  poll  and  up- 
on each  $100  worth  of  property  be  fixed  at 
the  regular  meeting  on  1st  Monday  In  June, 
1896,  and  that  in  fixing  the  same  the  equa- 
tion prescribed  between  the  poll  and  proper- 
ty by  the  county  commissioners  shall  be  ob- 
served, and  that  the  special  levy  aforesaid 
be  phiced  in  a  separate  column  of  the  tax 
books,  under  the  heading  of  ^Special  Road 
Tax.* "  This  certificate  was  admitted  with- 
out objection. 

"The  cause  coming  on  to  be  heard,  and  up- 
on consideration  of  the  certificate,  and  the 
return  thereto  by  James  Howie,  and  the  evi- 
dence offered,  the  court  finds  that  the  facts 
set  forth  in  the  return  are  true,  and  that  the 
commissioners  failed  to  enter  on  the  min- 
utes a  record  of  their  proceedings  in  regard 
to  the  working  of  convicts  on  the  public 
roads,  except  as  appears  in  the  certificate  of 
J.  M.  Bivens,  clerk  of  the  board,  introduced 
in  evidence.  And,  the  court  being  of  opin- 
ion that  the  detention  complained  of  by  the 
petitioner  is  legal,  it  is  ordered  that  the 
petitioner,  Yandle,  be  remanded  into  the  cus- 
tody of  the  said  James  Howie.  [Signed]  U. 
R.  Starbuck,  Judge." 

The  defendant's  exceptions:  ''Defendant 
excepts  to  the  findings  of  fact  and  conclu- 
sions of  law  by  his  honor,  and  assigns  as 
grounds  therefor:  (1)  That  he  erred  in  find- 
ing the  answer  of  Howie  to  be  true,  there 
being  no  proof  in  support  of  the  facts  there- 
in set  forth.  (2)  That  his  honor  Qrred  in 
finding  the  evidence  adduced  that  the  com- 
missioners of  Union  county  had  made  provi- 
sion according  to  law  for  working  prisoners 
in  jalL  (3)  That  his  honor  erred  in  holding, 
as  a  matter  of  law,  that  petitioner,  Yandle, 
was  in  the  rightful  custody  of  Howie,  and  In 
remanding   him  to   the   custody   of   Howiew 
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to  be  worked  on  the  pnbllc  roads.  (4)  That 
bis  honor  erred  in  fallln^^  to  hold  that  the 
commissioners  had  no  right  to  work  petition- 
er on  the  public  roads,  ^wd  that  he  is  in  the 
unlawful  custody  of  the  respondent,  Howie. 
(6)  For  such  other  and  further  errors  as  are 
apparent  upon  the  face  of  the  record." 

Shepherd  A  Bosbee,  for  appellant  The  At- 
torney General  and  Jerome  St  WtiUams,  for 

the  State. 

AVERY,  J.  The  boards  of  commissioners 
of  the  several  counties  have  power  to  provide 
for  employing  on  the  public  streets,  public 
highways,  or  public  works  persons  committed 
to  Jail  by  any  magistrate  or  Judge  of  a  su- 
perior or  criminal  court  having  Jurisdiction  to 
try  the  accused,  upon  conviction  of  any  crime 
or  misdemeanor,  or  upon  their  failure  to  enter 
into  bond  to  keep  the  peace  or  for  good  be- 
havior, or  to  pay,  or  properly  secure  the  pay- 
ment of,  costs  or  fines.    That  the  authority  to 

.  make  the  order  complained  of  was  granted  by 
section  3448  of  the  Code,  and  was  not  with- 
drawn by  any  subsequent  act,  is  settled  in  the 
well-considered  opinion  of  Justice  MacKae  in 
Myers  v.  Stafford,  114  N.  0.  234,  237,  19  S. 
E.  764.  There  is  no  force  in  the  contention 
of  the  defen(!f|ant  that  the  order  of  the  com- 
missioners was  in  the  nature  of  a  sentence 
subsequently  imposed,  and  was  void  because 
they  had  no  Judicial  authority,  and  because,  if 
they  had  been  competent  to  try  and  sentence 
originally,  a  sentence  had  been  already  pro- 
nounced, and  no  additional  sentence  could  be 
hnposed  after  the  term  when  It  was  entered. 
The  principle  upon  which  the  defendant  relies 
is  a  familiar  and  fundamental  doctrine,  which 
was  not  disputed  by  the  prosecution.  The 
working  of  the  defendant  on  the  public  high- 
way was  not  In  pursuance  of  a  Judgment 
,  pronounced  by  the  commissioners.  It  was  an 
Incident  to  the  sentence  proper  imposed  by 
the  court,  which  the  law  had  declared,  before 
conviction  and  before  the  offense  was  com- 
mitted, should  follow.  The  order  of  the  com- 
missioners was  therefore  no  more  an  additional 
Judgment  than  Is  an  order  of  the  superintend- 
ent of  the  state  prison  that  a  prisoner  confin- 
ed In  a  cell  at  the  penitentiary  shall  be  taken 
to  one  of  the  farms  now  cultivated  under  his 
direction.  The  commissioners  were  for  this 
purpose  only  the  ministerial  agents  provided 
by  law  for  the  purpose  of  managing  econom- 
ically the  business  of  the  counties,  and  pro- 
tecting the  people,  as  far  as  possible,  against 
unnecessary  cost  in  the  punishment  of  crim- 
inals. A  person  who  commits  an  assault  and 
battery  knows,  or  is  presumed  by  law  to 
know,  the  probable  legal  as  well  as  the  natural 
consequences  of  his  own  act.  Knowing  the  law 
(as  we  must  assume),  he  knows  that  the  court 
has  the  power  to  imprison  upon  conviction, 

.and  that,  as  an  incident,  the  commissioners 
of  the  county  may,  for  the  protection  of  the 
county,  order  him  to  be  taken  out  and  work- 


ed upon  the  public  roada<  The  principle  gov- 
erning this  case  is  in  no  sense  analogous  to 
that  upon  which  the  decision  hinged  in  Bz 
parte  Lange,  18  WalL  163, 175.  The  order  to 
work  the  defendant  upon  the  public  roads 
was  in  no  proper  sense  a  second  sentence,  im* 
posed  after  a  part  of  the  punishment  provid- 
ed for  by  an  original  Judgment  had  been  in: 
flicted,  bat  was  an  incident  to  the  punishment, 
In  contemplation  o<  which  be  committed  the 
offense.  It  has  been  expressly  held,  also, 
that  the  provision  of  section  3448  of  the  Code, 
which  forbids  the  hiring  out  of  convicts,  ex- 
cept under  order  of  the  court  embodied  in  the 
sentence,  applied  only  to  farming  out  con- 
victs to  individuals  or  corporations,  and  did 
"not  extend  to  labor  employed  upon  public- 
works,  and  under  the  supervision  and  control 
of  public  agents.**  State  v.  Sneed,  94  N.  O. 
806.  The  answer  of  the  respondent  was  suffi- 
cient to  show  that  the  prisoner  was  detained 
by  lawful  authority,  and  we  are  of  opinion, 
therefore,  that  there  was  no  error  in  the  order 
remanding  him  to  the  custody  of  James 
Howie.    No  error. 


(47  8.  C.  488) 

NORRIS  V.  OUNKSOALBS  et  aL 

(Supreme  Court  of  South  Caxolhia.     Oct  26, 
1896.) 

APFaAS«-*RsVlBW^WlTNBBS— TRAHBAOnOKS  WITB 
DbOBASSD— PlSOBSTION— SCOOKDART    EviBBlTOB 

OF  Lost  In stromests— Claim  and  Delivery— 
Verdict— Damages— Necbbsitt  of  Proof— Coiff- 

BTITynON— COMSTROcnOK— IMSTKUOTIONS. 

1.  Where  evidence  is  ezdnded  on  an  entirely 
different  ground  from  that  of  the  objection  inter- 
posed by  counsel,  the  appellate  court  on  review 
must  consider,  not  the  grounds  of  objection  sub- 
mitted by  counsel,  but  only  the  reasons  expressed 
fay  the  oourt 

2.  Under  Code  Civ.  Proc  I  400,  providhig  that 
certain  persons  shall  not  be  examined  in  regard 
to  any  transaction  or  communication  between  such 
witness  and  a  person  at  the  time  of  the  examina- 
tion deceased,  **a8  a  witness  against  a  party  then 
prosecuting  or  defending  the  action  as  executor, 
*  *  *  where  such  examination  or  any  judg- 
ment or  determination  in  such  action  or  prc^eed- 
ibg  can  In  any  manner  affect  the  interest  of  sodi 
witness  or  the  interest  previously  owned  or  isep- 
resented  by  him,"  to  disqualify  a  witness  the  ex- 
amination must  not  only  be  in  regard  to  a  trans- 
action with  deceased*  and  his  testimony  or  the 
event  of  the  trial  affect  the  present  or  previous 
interest  of  the  witness,  but  the  action  or  proceed- 
ing must  be  one  a^^st  or  by  one  of  the  desig- 
nated classes  of  persons. 

8.  The  exercise  fay  the  trial  oourt  of  its  discre* 
tion  in  the  exclusion^  of  secondary  evidence  te 
prove  the  contents  of  an  instrument  claimed  to 
nave  been  lost  or  destroyed  is  reviewable  on  ap- 
peal 

4.  On  the  issue  as  to  the  admissibilily  of  sec- 
ondary evidence  to  prove  the  contents  of  lost  in- 
struments, therr  ^bb  evidence  that  the  instru- 
ment, which  had  been  intrusted  to  O.,  one  of  de- 
fendant's counsel,  was  sent  fay  him  to  M.,  another 
of  defendant's  counsel;  that  ineffectual  search 
had  been  made  by  G.  and  defendant  in  the  of- 
fices of  both  G.  and  M.,  who  was  dead.  Held, 
that  It  was  error  to  exclude  the  secondary  evi- 
dence for  fisllure  to  examine  G.,  who  was  at  the 
time  of  the  trial  in  attendance  at  the  legislature^ 
as  to  the  existence  of  the  mstrument. 


798 


2S  SOUTHBArSTBRN  REPORTER. 


(S.a 


6.  In  claim  and  deliveiy  against  co-defendants 
ttot  Jointly  liable,  a  yeidlct  for  plaintiff  for  certain 
property,  Tahied  at  a  certain  sani»  with  damagea 
for  detention,  ia  too  indefinite,  as  it  should  in 
soch  case  be  against  each  defendant  separately 
for  the  specific  property,  or  its  Talue,  wrongfully 
in  his  poeseraion. 

6.  To  entitle  plaintiff  to  damages  in  daim  and 
dellveiy,  he  must  give  proof  thereof.  Mere  proof 
•f  a  wrongful  detention  is  insufficient 

7.  In  the  construction  of  an  amendment  to  a 
section  of  the  constitution,  the  section  amended 
should  be  considered. 

8.  Under  Const.  1895,  art  6,  $  26,  providing 
that  "judges  sl^Il  not  charge  juries  in  respect  to 
matters  of  fact  but  shall  declare  the  law,*'  whidi 
deprived  judges  of  the  former  constitutional  au- 
thority "to  state  the  testimony,"  the  judge  in  his 
charge  can  only  state  disputed  facts  hypothetical- 
ly,  without  reference  to  the  testimony,  or  intima- 
tion of  his  opinion  of  its  effect 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;  Earle,  Judge. 

Action  by  Jane  Estelle  Clinkscales,  as  ex- 
ecutrix, against  A.  J.  Clinkscales  and  another. 
On  the  death  of  plaintiff,  E.  B.  Norris,  as  ex^ 
ecutor,  was  substituted  in  her  stead.  There 
was  a  Judgment  for  plaintiff,  and  defendants 
appeal     Reversed. 

P.  B.  Gary  and  Parker  &  McGowan,  for  ap- 
pellants. Graydon  &  Graydon,  for  respond- 
ent • 


BENET,  Special  Judge.  This  action  for 
daim  and  delivery  was  bnragrht  by  Jane  Es- 
telle Clinkscales  to  recover  from  the  defendants 
certain  personal  property  covered  by  a  mort- 
gage of  which  she  was  the  assignee.  ,  After 
the  commencement  of  the  salt  the  plaintiff 
died,  and  her  father  and  executor,  E.  B.  Norris, 
was  substituted  as  plaintiff.  The  cause  was 
heard  at  Abbeville  at  the  January  term,  1896, 
before  his  honor.  Judge  Earle,  and  a  Jury,  and 
resulted  in  a  verdict  for  the  plaintiff.  The  de- 
fendants appeal  to  this  court  from  tfie  rulings 
and  charge  of  the  circuit  Judge,  and  from  the 
verdict  of  the  Jury,  upon  various  grounds, 
which  are  set  forth  in  the  case  in  the  fbrm  of 
ten  exceptions.  The  condusions  arrived  at  by 
this  court  render  it  onneoessaiy  to  pass  upon 
more  than  five  of  the  exceptions,  and  these 
we  will  take  up  and  consider  in  order. 

The  appellants'  second  exception  alleges  er- 
ror ''because  the  circuit  Judge  erred  in  exdud- 
ing  the  testimony  of  T.  L.  Clinkscales,  Jr.,  un- 
der section  400  of  the  Code,  when  (1)  that  sec- 
tion of  the  Code  had  no  apidication  at  all;  and, 
(2)  even  ff  it  had  been  applicable,  the  door  was 
opened  by  Mrs.  Estdle  Clinkscales  in  her  testi- 
mony, and  the  witness  had  the  right,  under 
the  said  section,  to  give  bis  Tension  of  the 
transaction  in  reply  to  her.**  On  the  threshold 
of  the  main  question  involved  in  this  exception 
the  respondent's  counsel  make  the  objection 
that  the  testimony  was  excluded,  not  under 
section  400,  but  because  it  was  contraiy  to  the 
assignment  the  witness  T.  L.  CUnkscales  had 
made  on  the  mortgage.  In  support  of  this 
view,  the  case  does  certainly  show  that  the 
testimony    was    objected   to   by    respondent's 


Gomisel  "on  the  ground  that  this  testimony  1i 
contraiy  to  the  asslgnmoit  that  the  witness 
had  made."  This  objection  was  ovemfled  and 
the  testimony  admitted.  But  when  court  open- 
ed next  morning  the  trial  Judge  stated  that  he 
had  some'  doubts  as  to  the  ruling  of  the  pre- 
vious day,  and  he  dedded  to  reverse  it  and 
'^rule  the  testimoQy  out,  except  so  mudh  of  It 
as  negatived  the  payment  of  the  money  bm 
these  plaintiffs  show."  It  is  manifest,  how- 
ever, that,  although  the  motion  to  exdude  was 
not  grounded  on  section  400,  the  exdusion  It- 
self was  pUiced  upon  no  other  ground.  The 
circuit  Judge  said:  ''The  court  rules  that  the 
testimony  of  T.  L.  Clinkscales  must  be  expnur 
ged  from  th^  record,  so  far  as  It  refers  to  any 
transaction  between  him  [the  witness]  and  J. 
P.  Clinkscales.  He  is  permitted  to  testif;^  that 
Mrs.  Estelle  CUnkscales  paid  him  no  money  for 
his  assignment,  inasmuch  as  she  testified  that 
she  paid  him  $700  for  it,  but  the  court  wiU  not 
allow  him  tp  testify  as  to  any  transactions  be- 
tween him  [T.  L.]  and  J.  P.  Clinkscales." 
When  it  is  borne  In  mind  that  the  inhibition  of 
section  400  refers  particularly  to  testimony  as 
to  "any  transactions"  between  the  witness  and 
a  person  deceased,  and  that  J.  P.  Clinkscales 
was  a  person  deceased,  and'  that  the  testimony 
expunged  was  that  part  of  T.  L.  Clinkscales* 
testimony  which  recounted  ''transactions"  be- 
tween him  and  the  deceased  person,  and  that 
the  circuit  Judge  in  excluding  it  made  use  of 
the  term  "transaction"  five  times,— a  word 
made  technical  by  the  Code,  in  section  400,  and 
used  by  the  Judge  in  its  technical  sense,— there 
can  be  no  doubt  that  the  learned  Judge  based 
his  exdusion  of  the  testimony  upon  section  400. 
If  any  further  light  were  needed,  it  would  be 
found  in  the  charge  to  the  Jury,  where  the 
Judge,  again  referring  to  the  expunged  testi- 
mony, said:  "You  can  consider  nothing  as  to 
any  transactions  between  this  defendant,  T.  L. 
Clinkscales,  and  J.  P.  Clinkscales.  The  law  ia  * 
that  in  a  case  like  this  no  conversation  or  trans- 
action like  this  witness  here^  between  the  wit- 
ness and  a  deceased  person,  can  be  given  in  evi- 
dence." While,  therefore,  It  is  true  that  plain- 
tiff's counsel  moved  that  the  testimony  be  ex- 
duded  "on  the  ground  that  this  testimony  is 
contrary  to  the  assignment  that  the  witness 
made,"  It  is  also  true  that  in  excluding  it  the 
presiding  Judge  did  so  upon  an  entirely  differ- 
ent ground,  namely,  upon  section  400  of  the 
Code.  Consequently,  in  dedding  the  question 
whether  or  not  the  exdusion  of  the  testimony 
was  error  of  law,  we  must  eonsider,  not  the 
grounds  submitted  by  the  counsel,  but  the  rea- 
sons expressed  by  the  Judge. 

It  may  seem  strange  that  after  having  been 
on.  our  statute  book  for  nearly  30  years,  and 
after  having  been  construed  and  eluddated  liy 
this  court  in  innumerable  appeals,  section  4UU 
of  the  Code  should  still  appear  to  be  hard  to 
understand,  and  difficult  to  apply  as  a  rule  of 
evidence.  And  yet  it  is  not  stnmge  when  one 
regards  the  abnormal  length  of  its  perioda. 
and  the  hitricate  involutions  of  its  phraseology. 
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Wa  can  readily  beUere  thft  no  other  rule  of 
evidence  gives  as  much  trouble  In  the  trial  of 
causes  as  does  the  proviso  of  section  400.  The 
first  part  of  it  reads  as  follows:  "That  [1]  no 
party  to  the  action  or  proceeding;  nor  [2]  any 
person  who  was  a  legal  or  equitable  interest 
which  may  be  affected  by  the  event  of  the 
action  or  proceeding;  nor  [3]  any  person  who, 
previous  to  such  eyflmtnation,  has  had  such  an 
Interest,  however  the  same  may  have  been 
transferred  to,  or  come  to,  the  party  to  the 
action  or  proceeding;  nor  [4]  any  assignor  of 
anything  In  controversy  In  the  action,  shall  be 
examined  [a]  In  regard  to  any  transaction  or 
communication  between  such  witness  and  a 
person  at  the  time  of  such  examination  de- 
ceased, insane,  or  lunatic,  as  [b]  a  witness 
against  a  party  then  prosecuting  or  defending 
the  action  as  executor,  administrator,  heir-at- 
law,  next  of  kin,  assignee,  legatee,  devisee,  or 
survivor  of  such  deceased  person,  or  as  as- 
signee or  committee  of  such  insane  person  or 
lunatic,  when  [c]  such  examination,  or  any 
judgment  or  determination  in  any  such  action 
or  proceeding,  can  in  any  manner  affect  the 
interest  of  such  witness  or  the  interest  previ- 
ously owned  or  represented  by  him."  For  the 
purpose  of  simplifying  this  very  complex  pro- 
vision of  the  Code,  we  have  Inserted  the  fig- 
ures 1,  2,  3,  and  4,  and  the  letters  a,  b,  and  c. 
A  careful  analysis  of  this  proviso  of  section 
400  shows  that  Its  purpose  as  a  rule  of  evi- 
dence Is  to  exclude  the  testimony  of  a  witness 
who  may  belong  to  any  one  or  more,  or  to  all, 
of  the  classes  Indicated  by  the  figures  1,'2,  3, 
and  4,  but  only  when  his  testimony  belongs  to 
all  three  of  the  kinds  described  in  the  divisions 
a,  b,  and  c.  It  describes  four  classes  of  per- 
sons, and  three  characteristics  of  testimony. 
The  four  classes  of  persons  are  these:  (1)  A 
party  to  the  action  or  proceeding;  (2)  a  per- 
son having  an  interest  which  may  be  affected 
by  the  event  of  the  trial;  (3)  a  person  who  has 
had  such  an  Interest,  but  which  has  been  in 
"any  manner  transferred  to,  or  has  in  any  man- 
ner cpme  to,  a  party  to  the  action  or  proceed- 
ing; (4)  an  assignor  of  a  thing  In  controversy 
In  the  action.  The  three  characteristics  of  the 
testimony  are  these:  (a)  In  regard  to  any 
transaction  or  communication  between  the  wit- 
ness and  a  person  deceased,  insane,  or  lunatic; 
(b)  against  a  party  prosecuting  or  defending 
the  action  as  executor,  administrator,  heir  at 
law,  next  of  kin,  assignee,  legatee,  devisee,  or 
survivor  of  such  deceased  person,  or  as  as- 
signee or  committee  of  such  Insane  person  or 
lunatic;  (c)  when  the  present  or  previous  in- 
terest of  the  witness  may  in  any  manner  be 
affected  by  the  testimony  or  by  the  event  of 
the  trial.  It  will  be  thus  seen  that,  to  Justify 
the  exclusion  of  testimony  under  this  proviso 
of  section  400,  it  should  be  shown  to  the  sat- 
isfaction of  the  trial  Judge— Fhrst,  that  the  veit- 
ness  belongs  to  one  or  more,  or  to  all,  of  the 
four  classes  of  persons  whose  testimony  may 
imder  certain  circumstances  be  excluded;  and, 
secondly,  that  his  testimony  partakes  of,  not 


merely  one  or  two  of  the  disqualifying  charac- 
teristics classified  under  a,  b,  and  c,  but  that 
it  possesses  all  three  of  those  characteristics. 
To  illustrate:  A  vdtness  may  belong  to  all 
four  of  the  classes  of  persons  described  under 
1,  2,  3,  and  4,  and  his  testimony  may  fall  under 
the  divisions  a  and  b,  but  if  it  does  not  also 
fall  under  division  c  then  it  would  be  error  to 
exclude  it 

Applying  these  tests  to  the  case  before  us, 
we  find  that  the  witness  T.  L.  Clinkscales, 
whose  testimony  vwts  excluded  by  his  honor. 
Judge  Earle,  l)elonss  to  three,  if  not  aU  four, 
of  the  classes  of  persons  indicated  m  section 
400.  He  Is  a  party  to  the  action,— a  defend- 
ant (class  1).  He  may  be  said  to  be  inter- 
ested in  the  event  of  the  trial  (class  2).  He 
was  the  mortgagee  of  the  mortgage  which 
was  transferred  to  the  plaintiff's  testator,  and 
by  virtue  of  which  this  action  was  brought 
(class  3).  And  he  was  the  assignor  of  the 
said  mortgage  (class  4).  We  also  find  that  the 
witness*  testimony  which  was  excluded,  or 
rather  which  was  first  admitted  and  afterwards 
expimged,  was  in  regard  to  transactions  with 
a  deceased  person,  and  therefore  possessed  a 
first  .disqualiftring  characteristic  (division  a). 
It  is  plain,  too,  that  the  Interest  of  ,the  wit- 
ness would  be  affected  by  his  examination,  or 
by  the  Judgment  rendered  hi  the  cause.  His 
testimony  therefore  i>ossessed  the  third  dls<- 
quallfylng  characteristic  (division  c).  But  the 
record  does  not  show  that  his  testimony  was 
"against  a  party  then  prosecuting  or  defend- 
ing the  action  as  executor,  administrator, 
heir-at-law,  next  of  kin,  assignee,  legatee,  dev- 
isee, or  survivor  of  such  deceased  person,  oi 
as  assignee  or  committee  of  such  insane  per- 
son or  lunatic.'*  The  testimony  is  against  Jane 
Estelle  Clinkscales,  the  original  plaintiff  In  the 
cause,  now  dead,  who  prosecuted  this  action, 
not  as  any  legal  representative  of  the  "deceas- 
ed person,*'  her  husband,  J.  P.  Clinkscales,  but 
solely  in  her  own  right  as  assignee  of  the  note 
and  mortgage  for  value,  and  as  the  lawful 
owner  and  holder  of  the  same.  The  fact  that 
since  her  death  the  action  has  been  prosecuted 
by  her  executor,  E.  B.  Norrls,  does  not  change 
the  status  of  the  case  in  so  far  as  this  appeal 
is  concerned.  The  testimony  therefore  does 
not  possess  the  second  disqualifying  character- 
istic set  forth  In  division  b.  Section  400  is  a 
statute  of  exclusion,  intended  to  restrict  sec- 
tion 399,  which  provides  that  **no  person  offer- 
ed as  witness  shall  be  excluded  by  reason  of 
his  Interest  in  the  event  of^  the  action."  It 
must,  as  such,  be  strictly  construed.  Nothing 
may  be  included  under  its  provisions  but  what 
is  clearly  and  unmistakably  expressed  in  Its 
terms.  Having  found,  therefore,  that  while  the 
witness  T.  L.  Clinkscales  may  belong  to  all  four 
of  the  classes  of  persons  who  may,  under  the 
conditions  set  forth  In  section  400,  be  forbid- 
den to  give  testimony  possessing  the  three 
characteristics  described  therein,  and  that  his 
testimony,  while  it  possessed  two  of  the  three 
dlsqualiilying  characteristics,  yet  did  not  pos- 
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ees8  an  three,  we  are  bound  to  liold  that  tbe 
testimony  should  not  haye  been  exclnded»  and 
that  in  exdndUig  it  the  dreuit  Judge  oonunlt- 
ted  error  of  law. 

The  third  exception  charg<BS  error  in  the 
circuit  judge. "in  refusing  to  allow  second- 
ary evidence  as  to  the  contents  of  the  re- 
ceipt signed  by  Estelle  Gllnkscales,  in  which 
she  elected  to  take  under  the  will  of  her  hus- 
band, J.  P.  Glinkscales,  and  to  give  up  all 
claim  to  the  property  covered  by  the  mort- 
gage in  question,  when  there  was  sufliclent 
proof  going  to  sh6w  that  said  receipt  had 
been  lost  or  destroyed  by  fire,"  Judicial  dis^ 
cretlon,  in  some  of  its  aspects,  being  a 
mixed  question  of  law  and  fact,  it  is  proper 
to  set  forth  the  facts  disclosed  by  the  rec- 
ord upon  which  this  exception  is  based.  One 
of  the  defendants^  A.  J.  Gllnkscales,  testified 
that  he  turned  over  to  Jane  Estelle  Gllnk- 
scales the  things  that  were  left  to  her  in  the 
will,  and  took  her  receipt  for  the  things,  as 
executor.  Upon  objection  of  plaintiff's  coun- 
sel the  court  ruled  that  the  witness  could  not 
go  into  the  contents  of  the  receipt  without 
showing  that  it  was  lost  and  could  not  be 
produced.  The  witness  thereupon  testified 
that  the  receipt  waa  written  at  Mr.  Norris', 
in  Estelle's  presence,  and  that  she  signed  it; 
that  he  did  not  have  the  receipt;  that  he  left 
It  with  Mr.  P^ank  B.  Gary,  one  of  the  coun- 
sel for  defendants;  that  he  had  not  seen  the 
receipt  since;  that  they  employed  Mr.  Mur- 
ray, of  Anderson,  to  assist  in  the  case,  and 
that  the  papers  were  sent  to  him;  that  Mr. 
Gary  and  he  (the  witness)  searched  for  the 
paper  in  Mr.  Gary's  office,  and  it  could  not 
be  found;  that  he  was  at  Anderson  a  while 
after  that,  and  Mr.  Murray  and  his  clerk  and 
he  searched  for  it  in  his  ofilce,  and  it  could 
not  be  found;  that  this  search  was  made  aft- 
er the  fire  in  Mr.  Murray's  office;  that  he 
had  never  seen  the  paper  since,  and  did  not 
know  where  it  was.  Upon  this  showing  it 
was  sought  to  introduce  secondary  evidence 
of  the  contents  of  the  paper,  and  Judge 
Earle  ruled  that:  "The  person  who  had  the 
paper  in  his  possession  should  have  been  ex- 
amined as  to  the  lost  paper.  Unless  it  be 
shown  by  competent  evidence  that  the  paper 
is  lost  and  cannot  be  found,  then  the  con- 
tents of  that  paper  cannot  be  gone  into.  We 
can  introduce  secondary  evidence  only  when  ■ 
it  is  shown  that  the  primary  evidence  can- 
not be  produced.  It  may  be  possible  that 
Mr.  Gary  found  that  receipt  after  he  and 
this  witness  made  the  search."  And  the  sec- 
ondary evidence  was  not  admitted.  The  case 
shows  that  Mr.  Gary  (one  of  the  defendants' 
attorneys,  and  the  first  employed)  was  not 
at  the  trial,  but  was  absent,  in  attendance 
upon  the  state  legislature,  of  which  he  was 
a  member,  and  that  the  circuit  Judge  had  re- 
fused the  defendants'  motion  for  a  continu- 
ance based  upon  his  absence.  This  excep- 
tion raises  two  questions:    First,  is  the  exer- 


cise of  Judicial  discretion  in  regard  to  the 
admission  or  exclusion  of  secondary  evidence 
appealable  matter,  to  be  reviewed  by  this 
court?  And,  second,  If  appealable  and  re- 
viewable^ did  the  dreoit  Judge  in  the  case 
at  bar  commit  error  of  law  in  excluding  the 
secondary  evidence  offered? 

Arguing  on  the  first  question,  counsel  for 
the  respondent  contend  that  the  admission 
or  exclusion  of  secondary  evidence  is  a  mat- 
ter solely  in  the  discretion  of  the  Judge,  and 
not  appealable,  and  as  authority  they  cite 
Congdon  v.  Morgan,  14  8.  G.  588.  We  do  not 
think  that  case  will  bear  such  a  construc- 
tion. Delivering  the  opinion  of  the  court, 
Mr.  Chief  Justice  Mclver  referred  to  Floyd 
V.  Mintsey,  6  Rich.  Law,  372,  and  to  Berry  v. 
Jourdan,  11  Rich.  Law,  75,  to  show  that  no 
uniform  rule  could  be  established 'as  to  the 
exact  amount  of  evidence  necessary  to  prove 
the  loss  of  the  instrument  before  secondary 
evidence  of  its  contents  could  be  admitted. 
And  he  added:  "Neither  shall  we  under- 
take on  this  occasion  to  lay  down  an  abso- 
lute rule  upon  the  subject,  for,  as  it  is  said 
in  1  Greenl.  Ev.  {  558,  'it  should  be  recollect- 
ed that  the  object  of  the  proof  Is  merely  to 
establish  a  reasonable  presumption  as  to  the 
loss  of  the  instrument,  and  that  this  is  a  pre- 
liminary inquiry  addressed  to  the  discretion 
of  the  Judge.'  Hence,  where  the  case,  as 
presented  to  us,  does  not  show  that  the  Judge 
has  violated  any  of  the  established  rules  of 
evidence  in  the  conduct  and  determination 
of  this  preliminary  inquiry,  we  cannot  say 
that  there  was  any  error  on  his  part  In  ad- 
mitting the  secondary  evidence.  In  this  case 
we  are  unable  to  perceive  any  such  violation 
of  the  rules  of  evidence.  •  •  •  [After 
summarizing  the  facts].  We  do  not  see  that 
there  was  any  error  on  the  part  of  the  cir- 
cuit Judge  in  holding  that  the  proof  of  loss 
was  sufficient  to  let  in  secondary  evidence." 
And  further  on  he  addsi  "The  preliminary 
evidence  offered  here  was  certainly  much 
stronger  than  that  which  was  held  to  be 
sufficient  in  Edwards  v.  Edwards,  11  Rich. 
Law,  537."  This  is  a  plain  recognition  of  the 
fact  that,  while  the  preliminary  inquiry  as 
to  the  proof  of  loss  of  the  instrument  is  ad- 
dressed to  the  discretion  of  the  Judge,  the 
exercise  of  that  discretion  will  be,  in  a  proper 
case,  reviewed  by  this  court  This  court  has 
always  and  very  properly  been  averse  to  dis- 
turbing the  exercise  of  this  discretion  In  the 
courts  below;  having  always  felt  assured 
that  the  Judges  presiding  there  would  sel- 
dom. If  ever,  overstep  the  limits  of  their 
power  and  act  capriciously  and  arbitrarily. 
In  Oliver  v.  Sale,  17  S.  G.  587,  it  was  held. 
"What  proof  of  loss  of  a  written  contract  is 
sufficient  to  permit  secondary  evidence  of  its 
contents  is  to  a  large  extent  a  question  of 
fact  to  be  decided  by  the  Judge,  and  his  dis- 
cretion will  not  be  disturbed  except  In  very 
rare  cases."    McQowan,  J«    In  Caulfield  t. 
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Charleston  Co.,  10  S.  C.  GOl,  !t  was  held  that 
'^whether  there  has  been  sufficient  proof  of 
the  loss  of  original  evidence  to  justify  the 
admission  of  secondary  evidence  must  to  a 
great  extent  be  left  to  the  discretion  of  the 
circuit  Judge."  McGowan,  J.  And  in  the 
recent  case  of  Hobbs  t.  Beard,  43  S.  C.  870, 
21  S.  E.  300,  It  was  held  that  "the  loss  of  a 
paper  is  always  a  preliminary  question  ad- 
dressed to  the  discretion  of  the  presiding 
judge,  and  his  ruling  is  not  ordinarily  the 
subject  of  review  by  this  court"  Gary,  J. 
These  views  accord  with  the  opinions  of  the 
courts  both  of  England  and  of  our  sister 
states,  and  they  arise  out  of  the  very  nature 
of  the  case.  The  term  "discretion"  implies 
the  absence  of  a  hard  and  fast  rule.  The 
establishment  of  a  clearly-defined  rule  would 
be  the  end  of  discretion.  And  yet  "discre- 
tion" should  not  be  a  word  for  arbitrary  will 
or  unstable  caprice.  Nor  should  judicial  dis- 
cretion be,  as  Lord  Ck)ke  pronounced  it,  "a 
crooked  cord,"  but  rather,  as  Lord  Mansfield 
defined  it,  the  "exercising  the  best  of  their 
judgment  upon  the  occasion  that  calls  for 
it,"  adding  that  "if  this  discretion  be  will- 
fully abused  •  •  •  It  ought  to  be  under 
the  control  of  this  court."  Rex  v.  Young,  1 
Burrows,  560.  The  courts  and  text  writers 
all  concur  that  by  "judicial  discretion"  is 
meant  sound  discretion  guided  by  fixed  legal 
principles.  It  must  not  be  arbitrary  nor  ca- 
pricious, but  must  be  regulated  upon  legal 
grounds,~ground8  that  will  make  it  judicial. 
It  must  be  compelled  by  conscience,  and  not 
by  humor.  So  that  when  a  judge  properly 
exercises  his  judicial  discretion  he  will  de- 
cide and  act  according  to  the  rules  of  equity, 
and  so  as  to  advance  the  ends  of  justice. 
There  are  two  different  kinds  of  discretion 
that  may  be  exercised  by  the  presiding  judge, 
one  of  which  is  appealable,  the  other  not 
In  the  exercise  of  his  exclusive  right  to  de- 
cide a  matter  of  fact,  or  to  control  the  or- 
derly conduct  of  trials,  the  discretion  of  the 
circuit  Judge  will  not  be  reviewed  by  this 
court  For  example,  in  granting  or  refusing 
a  new  trial  on  the  evidence,  or  in  granting 
or  refusing  additional  time  for  argument  of 
counsel,  or  in  deciding  whether  an  admission 
or  confession  was  made  freely  and  volun- 
tarily, so  as  to  determine  Its  admissibility  as 
evidence,  or  in  permitting  a  witness  to  be  re- 
called, or  In  granting  or  refusing  a  motion 
for  a  continuance,  or  the  like.  In  such  mat- 
ters no  error  of  law  can  be  committed,  and 
no  appeal  can  be  taken.  But  to  the  appeal- 
able class,  in  this  state,  belong  all  Instances 
of  the  exercise  of  discretion  wlilch  may  dia- 
close  the  commission  of  error  of  law.  And, 
without  going  into  detail.  It  is  enough  for 
the  purposes  of  this  case  to  say  that,  in  de- 
ciding the.  preliminary  question  whether  or 
not  there  has  been  sufficient  proof  of  the 
loss  of  the  written  Instrument  to  justify  the 
admission  of  secondary  evidence  of  its  con- 
tents, it  is  possible  that  a  circuit  Judge  may 
commit  error  of  law  In  the  violation  or  mls- 
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application  of  the  rules  of  evidence,  and 
therefore  his  exercise  of  discretion  may  be 
appealed  from;  and  the  appeal  will  lie,  not 
because  of  any  so-called  "abuse  of  discre- 
tion,"—a  phrase  unhappily  framed,  because 
implying  a  bad  motive  or  wrong  purpose,— 
but  because  his  ruling  may  appear  to  have 
been  made  on  grounds  and  for  reasons  clear- 
ly untenahle.  This  principle  is  recognized 
In  Trumbo  v.  Finley,  18  S.  O.  315,  where  Mr. 
Justice  McGowan  says  that  the  exercise  of 
a  judge's  discretion,  "as  a  rule,  will  not  be 
disturbed  unleSis  it  deprives  a  party  of  sub- 
stantial right,  which  he  can  show  he  is  enti- 
tled to  under  the  law." 

In  excluding  the  secondaiy  evidence  ofCer^  in 
ffiis  case  the  circuit  jndge  assigned  his  reasons 
for  Ills  ruUng  as  follows:  '^he  person  who  bad 
the  paper  hi  his  possession  should  have  been  ex- 
amhied  as  to  the  lost  paper.  Unless  it  be  shown 
l^  competent  evidence  that  that  paper  is  lost  and 
cannot  be  found,  then  the  contents  of  that  pa- 
per cannot  be  gone  Into.  We  can  introduce 
secondaiy  evidence  only  when  It  Is  shown  that 
the  primary  evidence  cannot  be  produced.  It 
may  be  pebble  that  Mr.  Gaiy  found  that  re- 
ceipt after  he  and  the  witness  made  the  search." 
In  exdudtng  the  secondary  evidence  upon  the 
foregoing  grounds,  did  the  circuit  judge  commit 
error  of  law?  The  facts  in  evidence  showed 
that  the  existence  of  the  paper— the  receipt- 
had  hem  admitted  by  the  other  side  In  the  testi- 
mony of  ^ane  Estelle  Gllnkscales,  the  original 
plaintiff,  taken  de  bene  esse;  that  It  had  been 
placed  by  A.  J.  Gllnkscales,  a  defendant,  in  die 
hands  of  Mr.  F.  B.  Gary,  one  of  the  defendante^ 
counsel;  that  afterwards  Mr.  Murray,  of  Ander- 
son, had  been  employed  to  aid  as  counsel  for  the 
defendants;  that  the  papers  had  been  sent  to 
hhh;  that  Mr.  Gary  and  the  witness  had  made 
search  for  the  paper  in  Mr.  Gary's  office,  and  ^t 
could  not  be  found;  that  he  (the  witness)  was 
in  Anderson  afterwards,  and  he  and  Mr.  Mur- 
ray and  his  derk  had  searched  for  it  in  Mr.  Mur- 
ray's office,  and  it  could  not  be  found;  that  be 
had  not  seen  the  paper  since  he  left  it  with  Mr. 
Gary;  that  the  search  in  Mr.  Murray's  office 
was  made  after  a  fire  In  that  office.  Under  the 
circumstances,  we  think  the  chxiuit  judge  com- 
mitted error  of  law  hi  excluding  the  secondary 
evidence.  In  the  language  of  Mr.  Greenleaf  (1 
Gteenl.  Ev.  §  55^,  "it  should  be  recoUected  that 
the  object  of  the  proof  is  merely  to  establish  a 
reasonable  presumption  as  to  the  loss  of  the  In- 
strument. Loss,  like  an  other  evidential  facts, 
can  only  be  Inf  erentiaUy  proved.  •  •  •  It  is 
not  necessary,  therefore,  to  prove  exhaustively 
tiiat  the  paper  exists  nowhere.  It  is  sufficient 
if  the  party  offering  parol  proof  shows  such  dili- 
gence as  is  usual  with  good  business  men  under 
the  drcumstances."  1  Whart  Ev.  §  142.  "The 
proper  limit  Is  where  a  reasonable  person  would 
be  satisfied  that  they  had  bona  fide  endeavored 
to  produce  the  document  itself."  2  Best,  Ev. 
181,  quoting  fh)m  Baron  Alderson.  Again,  it  Is 
laid  down  In  Greenleaf  that  "if  the  instrument 
is  lost  the  party  Is  required  to  give  some  evi- 
dence that  such  paper  once  existed,   <    •   • 
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and  tbat  a  bona  fide  and  diligent  search  has 
been  unsuccessfully  made  for  it  In  the  place 
where  it  was  most  likely  to  be  found."  Section 
658.  Such,  generally  speaking,  is  the  measure  of 
preliminary  proof  exacted  of  the  party  who  seeks 
to  introduce  secondary  evidence  of  the  contents 
of  a  lost  paper.  As  was  well  summed  up  by  Mr. 
Justice  Whitner  in  Berry  v.  Jomtian,  11  Rich. 
Law,  76,  "the  party  is  expected  to  show  that  he 
has  In  good  faith  exhausted^  in  a  reasonable  de- 
gree, all  the  sources  of  inf  onnation  and  means  of 
discovery  which  the  nature  of  the  case  would 
naturally  suggest,  and  which  were  accessible  to 
him."  As  we  understand  the  ruling  of  the  cir- 
cuit Judge  in  the  case  before  us,  he  exacted  a 
larger  measure  of  proof,  and  applied  a  stricter 
rule  of  evidence.  He  held  that:  "The  person 
who  had  the  paper  In  his  possession  should  have 
been  examined  as  to  the  lost  paper.  ♦  ♦  • 
It  may  be  possible  that  Mr.  Gary  found  that  re- 
ceipt after  he  and  this  witness  made  the  search." 
We  do  not  think  that  the  rules  of  evidence  sus- 
tain Judge  Earle  in  holdihg,  as  a  islne  qua  non, 
that  'the  person  who  had  that  paper  in  his 
possession  should  have  been  examined."  It  is 
true  that  in  Floyd  v.  MIntsey,  5  Rich.  Law, 
373,  the  court  held  that:  "Whenever  the  wrl^ 
ing  in  question  is  traced  to  a  particular  In- 
dividual, who  is  alive,  he  should  be  called  to 
give  some  account  of  the  instrument,  and  If 
he  Is  dead  inquiry  should  be  made  of  such 
persons  as  must  be  presumed  to  haye  it  in 
thehr  possession.  The  preliminary  inquiry  may 
prevent  the  setting  up  of  a  fictitious  deed,  as 
It  may  result  in  the  discovery  that  no  deed 
vwis  ever  executed.  •  ♦  •  The  evidence,  of 
the  loss  or  destruction  of  the  deed  cannot  be 
satisfactory  when  the  persons  who  must  be  pre- 
sumed to  have  possession  of  it  have  not  been  ex- 
amined." And  1  Phil.  Ev.  (2d  Ed.)  p.  456.  § 
258,  is  cited  as  authority.  But  hi  Floyd's  Case 
there  was  no  evidence  from  the  grantee,  who  had 
20  years  ago  gone  to  Alabama  and  died,  nor  had 
any  examination  been  had  of  his  legal  repre- 
sentatives, who  were  presumed  to  have  the  origi- 
nal deed.  While  In  the  case  at  bar  there  was 
no  presumption  that  Mr.  Gary  had  the  lost  pa- 
^r,  A.  J.  Olinkscales  had  testified  that  he  and 
Mr.  Gary  had  searched  Mr.  Gary's  ofBce  for  the 
paper,  "and  it  could  not  be  found";  that  the  pa- 
per had  been  sent  to  Mr.  Murray,  of  Anderson; 
and  that  Mr.  Murray  and  his  derk  and  the  wit- 
ness had  searched  for  the  paper  in  Mr.  Murray's 
ofllce  after  the  fire,  "and  it  could  not  be  found." 
While  it  is  true  that  the  paper  had  been  traced 
into  Mr.  Gary's  possession,  it  Is  equally  true 
that,  by  the  testimony  of  the  same  witness,  it 
had  been  traced  out  of  his  possession,  and  up 
to  the  office  of  Mr.  Murray,  in  Anderson.  In 
connection  with  the  fact  that  Mr.  Gary  was  not 
examined  in  person,  it  is  Important  to  remember 
that  his  associate  counsel  had  moved  for  a  con- 
tinuance on  the  ground  of  Mr.  Gary's  unavoid- 
able absence,  he  being  a  member  of  the  state 
le^pislature  then  in  session,  and  this  motion  the 
circuit  judge*  in  his  discretion,  had  refused.  No 
presumption  with  reference  to  the  possession  of 
the  receipt  could  properly  arise  from  the  mere 


absence  of  Mr.  Gary  upon  official  duty,  and 
the  fact  that  his  associate  counsel,  Mr.  Parker 
and  Mr.  McGowan,  offered  in  his  absence  sec- 
ondary evidence  of  the  lost  receipt  would  not  en- 
courage the  presumption  that  Mr.  Gary  may 
have  "found  that  receipt  after  he  and  this  wit- 
ness nmde  the  search."  In  the  absence  of  the 
presumption  that  Mr.  Gary  was  in  possession  of 
the  receipt,  we  do  not  think  that  this  is  a  case 
for  the  application  of  the  test  or  rule  laid  down 
in  Floyd  v.  MIntsey,  supra;  and  we  are  con- 
strained to  hold  that  the  circuit  judge  was  in 
error  when  he  ruled  that  Mr.  Gary  should  have 
been  examined  as  to  the  lost  paj^er,  and  In  ex- 
cluding the  secondary  evidence  offered  because  of 
the  fiict  that  Mr.  Gary,  "the  pei'son  who  had  had 
the  paper  in  his  possession,"  had  not  been  exam- 
ined. Under  his  honor's  ruling,  it  seems  that 
no  other  secondary  evidence  was  offered,  al- 
though more  of  it  .was  in  court,  as  is  shown  lay 
an  affidavit  of  Mr.  Gary  submitted  on  a  motion 
for  a  new  trial.  After  stating  "that  deponent  la 
informed  and  believes  that  said  original  receipt 
was  destroyed  when  the  office  of  said  Murray  & 
Watkine  was  burned,"  he  addff  "that  the  com- 
mission of  Mr.  Watkins,  survivtog  partner  of 
said  firm  of  Murray  &  Watkins,  is  here  in  court 
as  proof  upon  this  point,  and  not  opened,  as  de- 
ponent is  informed  and  believes,  because  it  was 
held  that  testimony  could  go  no  further  than  pos- 
session of  deponent"  But,  without  this  addi- 
tional testimony,  we  think  it  proper  to  add  ^^tt 
measured  by  the  quantum  of  proof  adjudged  to 
be  sufficient  in  numerous  cases  In  our  Beports, 
as  well  as  elsewhere,  the  case  before  us  came 
fully  up  to  the  standard  established  by  the 
courts.  See  the  cases  of  Edwards  v.  Edwards^ 
11  RIcih.  Law,  541;  Berry  v.  Jourdan,  Id.  76; 
Oliver  v:  Sale,  17  S.  C.  588;  Drake  v.  Barney, 
3  Rich.  Law,  37.  Our  opinion,  however,  is  not 
based  upon  the  quantum  of  proof,  for  that  is  the 
circuit  judge's  peculiar  province,  but  on  the  rul- 
ing that  "the  person  who  had  the  paper  In  his 
possession  should  have  been  examined  as  to  the 
lost  paper,". when  this  rule  can  only  apply  where 
the  presumption  Is  that  he  is  in  possession  of  the 
lost  paper.  And  here  that  presumption' was  re- 
moved by  the  same  testimony  that  created  it 

The  fifth  exception  charges  that  the  "circuit 
judge  erred  in  not  granting  a  new  trial  on  the 
ground  that  the  verdict  was  insufficient,  irregu- 
lar, and  improper,  hi  that  it  did  not  specify  in 
whose  possession  each  article  was,  and  the  val- 
ue of  each;  there  being  two  defendants,  and 
not  bound  jointly."  The  following  is  a  copy 
of  the  verdict:  "We  find  for  the  plaintiff  the 
following  described  property,  which  we  value 
at  $410.00  (four  hundred  and  ten  dollars),  to 
wit:  One  six  horse  power  Tozer  engine;  one 
sixty-saw  Pratt  cotton  gin  and  condenser;  one 
bay  horse,  Dixie';  one  hand-power  cotton 
press;  one  S%  wagon;  one  saw  and  sawmill,— 
all  described  in  the  complahit;  or,  in  case  a 
delivery  thereof  cannot  be  had,  then  for  the 
value  thereof,  four  hundred  and  ten  doUars,  and 
two  hundred  and  fifty-one  dollars,  the  pUUn- 
tiff's  damages  for  the  detention  of  the  some." 
This  was  an  action  In  claim  and.  dellveir 
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brought  against  two  defendanta.  Btit  there 
waa  no  allegation  and  no  proof  that  If  llidile 
they  were  Jointly  liable.  There  was  no  prlrl- 
ty  of  Intereat  upon  which  to  base  a  Joint  le- 
sponsiblllty.  They  were  co-defendants,  because 
It  was  aHeged  that  they  were  In  possession  of 
the  property  dalmed.  The  testimony  showed— 
Indeed,  It  seemed  to  have  been  admitted— that 
the  defendant  T.  L.  GUnkscfllea  never  had  In  his 
nossession  any  of  the  property  In  dispute  ex- 
cept the  horse  IMxle.'*  The  verdict  ds  general 
In  Its  form,  and  is  against  both^  the  defendants. 
The  foregoing  statement  clearly  shows  that  the 
verdict  cannot  be  caroled  Into  effect.  It  Is  too 
vague  and  Indefinite.  It  cannot  be  held  that 
T.  L.  Ollnkscales,  for  example,  should  be  made 
to  respond  fbr  more  of  the  property  claimed 
than  was  proved  to  have  gone  into  his  posses< 
slon.  If,  as  was  admitted,  he  had  been  in  pos- 
session of  onfy  the  horse  'Dixie,"  he  could  not 
be  made  liable  for  more  than  the  delivery  of  the 
horse,  or  the  payment  of  its  value  as  found, 
and  damages  for  its  unlawful  detention.  If  any 
were  proved.  It  would  be  grossly  unjust  to 
hold  him  responsible  for  aD  the  property  or  its 
value,  and  for  all  the  damages  found  by  the 
Jury,  and  yet  that'  Is  the  effect  of  the  verdict. 
A  verdict  should  conform  to  the  proof.  In  this 
case  a  verdict.  If  against  the  two  defendants, 
should  be  twofoId,-«gaInst  T.  L.  Ollnkscales 
for  the  delivery  of  the  specific  property  proved 
to  have  been  wrongfully  in  his  possession,  or 
for  its  vahie,  fts  assessed.  If  delivery  cannot  be 
had,  and  for  such  damages  as  n!iay  be  proved; 
and  sfanllarfy,  but  separately,  against  A.  J. 
Olitikscalea.  We  think  the  appellantd*  fifth  ex- 
cation  Is  wen  taken,  and  hold  that  tiie  circuit 
Judge  erred  vi^en  he  refused  the  motion  for  a 
new  trial  based  upon  the  fbrm  of  the  verdict. 

The  ninth  exception  is  as  f<^ws:  '^Because 
the  circuit  Judge  misled  the  Jury  and  erred 
when  he  charged  generally  that  In  claim  and 
delivery  cases  it  Is  not  necessaiy  to  prove  dam-' 
ages.  In  answer  to  a  statement  from  Mr.  Mc- 
Gowan  that  there  was  no  iiroof  as  to  damages, 
the  Judge  said:  Tn  the  case  of  Levi  v.  Legg 
there  was  not  a  partide  of  proof  as  to  damages, 
but  I  carried  the  case  up  to  the  supreme  court, 
and  that  court  held  that  It  was.  not  necessaiy 
to  prove  damages.  If  the  property  was  wrong- 
fully withheld.  It  was  not  necessary  to  prove 
damages.'  "  A  perusal  of  the  case  referred  to 
in  the  charge  of  the  circuit  Judge  (Levi  v.  Legg, 
23  S.  C.  282)  shows  that  he  misapprehended  the 
decision  of  this  court  in  that  case.  The  point 
decided  was  one  of  pleading,  not  one  of  proof. 
The  court,  by  Mr.  Justice  Mclver,  held  that  It 
was  not  error  in  the  circuit  Judge  to  charge 
the  Jury  that  in  a  claim  and  delivery  case  dam- 
ages followed  as  at  corollary,  and  it  was  suffi- 
cient that  damages  be  claimed  in  the  demand 
for  Judgment  In  that  case  there  was  no  alle- 
gation of  damages,  but  only  a  daim  for  them 
In  the  demand  for  relief;  and  this  court  held 
that  in  such  cases  damages  need  not  be  spe- 
cially alleged,  and  that  it  Is  sufficient  that  they 
be  claimed  in  the  demand  for  relief.  But  it 
was  not  held  that  '/it  was  not  necessary  to 


prove  damages,"  as  his  honor,  Judge  Barle,  tai- 
structed  the  Jury.  It  Is  elementary  that  a  Jury 
must  "a  true  verdict  give  according  to  the 
evidence*';  that  a  verdict  or  a  part  erf  a  ver- 
dict unsupported  hy  some  evidence  cannot 
stand,  and  should  be  set  aside  forthwith;  and 
that  In  finding  damages,  as  in  finding  any  other 
verdict,  the  Jury  must  bfe  governed  by  the  evi- 
dence on  that  point.  The  verdict  must  accord 
with  the  proof.  If  there  be  no  proof  of  dam- 
ages, there  can  be  no  true  verdict  for  damages. 
In  the  case  before  us  the  drcult  Judge  was 
dearly  in  error  when  he  charged  the  Jury  that 
it  was  not  necessary  to  prove  dapmges  If  the 
^properly  was  wrongfully  withheld.  While  it 
may  not  be  necessaiy,  in  a  suit  for  claim  and 
delivery,  to  allege  damages,  but  only  to  daim 
them  bi  the  demand  for  rdief,  it  Is  indispoisa- 
ble  to  prove  damages;  otherwise  a  verdict  for 
them  cannot  stand. 

Hie  sixth  and  eighth  exceptions  of  the  appel- 
lants will  be  considered  together,  the  same 
ground  being  covered  by  botti,  namely,  a  diarge 
that  the  drcult  Judge  committed  error  of  law 
by  charging  the  Jury  on  the  facts,  and  express- 
ing his  own  opinion  on  the  same.  The  sixth  ex- 
ception reads  as  follows:  "Because  the  drcult 
Judge  erred  when  he  charged  the  Jury  as  fol- 
lows on  the  question  of  estoppd,  viz.:  'So  far 
as  T.  L.  Clinkseales  Is  concerned,  he  assigned 
this  mortgage  to  Mrs.  Estelle  Ollnkscales  for 
value,  as  he  says,  and  he  is  now  in  possession 
of  this  property,  or  a  part  of  it;  and,  even  if 
there  was  no  proof  as  to  what  was  due,  T.  L. 
Ollnkscales  would  be  estopped,  for  you  observe 
T.  L.  Ollnkscales  put  Mrs.  Ollnkscales  hi  a  po- 
sition which  she  would  not  have  occupied  ex- 
cept for  the  position  he  put  her  hi,  if  this  is  so. 
And  what  I  have  said  as  to  the  T.  L.  Ollnkscales 
mortgage  also  applies  to  the  Fleetwood  Ollnk- 
scales mortgage,  so  far  as  the  plaintiff  Is  con- 
cerned.* "  The  eighth  exception  reads  as  fbl- 
hyws:  "Because  the  drcult  Judge  diarged  di- 
rectly on  the  facts,  and  expressed  his  opbiion 
on  the  same,  when  he  charged  the  Jury  In  ref- 
erence to  tiie  •receipt*  and  an  'election'  there- 
under as  fblloves,  viz.r  'Did  he  undertake,  for 
histance,  to  give  her  com  which  had  already 
been  consumed?  She  can*t  be  said  to  elect  be- 
tween that  com  and  this  property,  because  the 
com  was  not  there  to  take.' " 

It  is  contended  for  the  appdlants  that  in 
chaiging  the  Juty  in  the  nmnner  above  set 
forth  the  ch^cult  Judge  violated  the  provisions  of 
artide  4,  |  26,  of  the  constitution  of  this  state. 
The  case  at  bar  was  tried  at  the ' Januaiy  term, 
1896.  The  new  constitution  went  Into  effect 
"from  and  after  the  thhty-first  day  of  Decem- 
ber, in  the  year  eighteen  hundred  and  ninety 
five."  The  constitutional  questions  raised  here 
therefore  must  be  considered  In  the  light  of  the 
new  constitiftlon.  Section  26,  art  5,  reads 
thus:  "Judges  shall  not  charge  Juries  In  respect 
to  matters  of  fact,  but  shall  declare  the  law." 
If  this  were  res  hitegra,  the  task  of  interpre- 
tation and  construction  would  be  comparative- 
ly easy.  But  this  court  must  take  Judicial  no- 
tice of  the  fact  that  section  26^  as  it  now 
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■tandt,  diffen  Tery  materially  from  sectton  2a 
aa  It  tm^Bxed  in  the  old  oonstitutioiL  A  daoae 
baying  been  atmck  from  the  federal  constita- 
tion  by  am^ment,  Obief  Jiptice  Marshall 
held  that  it  might  stiU  be  referred  to,  because 
"it  aids  hi  the  construction  of  those  danses 
with  which  It  was  originally  associated." 
Fletcher  t.  Peck,  6  Cranch,  139.  We  may  not, 
therefore.  Ignore  section  26  of  the  old  consti- 
tution. Indeed,  a  candid  construction  of  the 
new  section  demands  a  careful  comparison 
with  the  old.  The  differences  between  the  two 
are  made  manifest  by  placing  them  side  by 
tide: 


OoBftltattoD  ot  1S06. 

▲rtlel«  B.  I  M:  *•  Jndgw 
■hall  not  charge  Jarlef  in 
respect  to  matters  of  fact. 


ConstitnUoooflMS. 

Article  4.  I  ^:  "Judges 
■hall  not  charge  Juries  in 
respect  to  matters  of  fact, 
bui  may  mM  Uie  ktHmaay 
and  dedarethelaw:* 

The  first  danse  of  the  old  section  remains 
imchanged,— ''Judges  shaU  not  charge  Juries  in 
respect  to  matters  of  fact."  The  second  clause 
has  been  changed  in  two  important  particulars: 
First.  The  permission  to  "state  the  testimony" 
has  been  omitted.  Second.  The  permission  to 
''declare  the  law"  has  been  changed  into  a 
mandate.  Instead  of  the  former  permissive 
clause,  ''Judges  •  ♦  •  may  ♦•♦  de- 
clare the  law,"  we  find  the  now  imperatlYe  prp- 
Tision,  "Judges  •  •  •  shall  dedare  the 
law."  In  this  case  we  are  more  especially 
concerned  with  the  first  of  these  two  important 
changes,  namely,  the  leaying  out  of  the  new 
section  the  permission  to  state  the  testimony* 
And,  in  construing  the  section  as  it  now  ap- 
pears in  the  ccmstitutlon,  we  must  endeavor  to 
ascertain  and  give  effect  to  the  true  meaning 
of  the  section,  and  to  the  real  object  and  in- 
tention of  the  framers  of  the  new  constitution 
in  making  this  material  change.  Light  and  aid 
in  this  investigation  will  best  be  found  by  ex- 
amining the  long  line  of  the  decisions  of  this 
court  In  which  provisions  of  the  old  section 
have  been  construed  with  great  care,  and  from 
every  possible  point  of  view.  Artide  4,  |  26, 
has  received  interpretation  and  construction  by 
this  court  in  some  60  cases,  beginning  with 
Bedding  v.  Railroad  Ck>.,  5  S.  a  68,  and  end- 
ing with  Brock  v.  O'DeU,  44  S.  G.  29,  21  ^.  B. 
976.  Until  the  adoption  of  the  constitution  of 
1868,  under  the  common  law  and  the  practice 
of  the  courts  of  this  state,  our  drenlt  Judges 
had  the  power  to  charge  Juries  upon  the  evi- 
dence as  well  as  upon  the  law.  After  the  case 
was  dosed  on  both  sides,  the  Judge  summed  it 
up  to  Jury.  In  this  "summing  up,"— the  dd 
name  applied  to  a  Judge's  charge,  and  the 
name  stiU  used  In  the  Bngllsh  courts,— it  was 
customary  to  state  to  the  Jury  the  issues  in- 
volved, to  ezplahi  the  law  applicable  to  the 
case,  and  to  recapitulate  the  testimony  to  as  to 
refresh  the  minds  of  the  Juror^  and  enable 
them  to  apply  the  law  to  the  testimony,  and  to 
pass  Intelligently  iqpon  it  It  was  competent 
fOr  the  Judge  to  give  the  Jury  his  opinion  upon 
the  facts  as  weU  as  iq;K>n  the  hiw,  provided  he 
did  not  actually  take  the  dedsion  of  the  case 
from  the  Jury,  but  left  it  to  them  to  find  a  ver- 


dict acooidlng  to^thelr  own  opinions.  This 
WM  the  practice  fpr  xjoany  years  throughout  all 
the  ^tates,  and  it  still  obtains  in  the  federal 
courts.  But  this  power  to  comment  on  the  tes- 
timony has  at  various  times,  and  in  varying  de- 
grees, been  abridged  In  the  respective  states  by 
constitutional  or  statutory  limltationa.  No  ef- 
fort has  been  made^  however,  so  fiir  as  we  are 
aware,  by  congressional  legicdation,  to  deprive 
the  Judges  of  the  federal  courts  of  this  power, 
whldi  the  states,  piecemeal,  have  taken  from 
the  Judges  of  the  state  courts.  There  Is  no 
doubt  that  this  power  has  been  greatly  abused. 
Not  unfrequently  Judges  evinced  parHRanship 
in  their  charges,  and  molded  verdicts  to  their 
will;  and  as  frequently  Juries  shirked  responsi- 
bility, and  really  adopted  the  oplnkm  of  the 
Judffe,  finding  their  verdict  as  he  directed.  It 
was  to  put  a  stop  to  this,  and  to  secure  the  con- 
stitutional right  of  trial  by  a  Juiy  and  not  by 
a  Judge,  that  the  various  limitations  on  this 
common-law  power  were  imposed  by  consUto- 
tions  or  by  statutes. 

It  is  instructive  to  note  the  views  expressed 
by  the  courts  of  last  resort  in  this  state  while 
the  conmion-law  power  was  exercised.  In 
State  V.  Casados,  1  Nott  &  McG.  98,  Mr.  Jus- 
tice Cheves  hdd  that:  "It  is  the  right,  and 
often  the  duty  of  the  presiding  Judge,  in  the 
examination  of  questions  of  ccHupUcated  facts, 
to,  give  the  aid  of  his  discrimination,  experi- 
ence, and  Judgment  to  the  Jury.  If  be  finally 
and  distinctly  submits  the  question  of  fact  to 
the  Jury  as  a  matter  within  their  peculiar 
provhice,  and  on  whkOi  they  have  a  right  to  de- 
termine for  themselves,  there  can  be  no  cauae 
for  this  court  to  interfere.  There  may  be  ex- 
treme cases,  which  I  hope  will  never  exist, 
where  a  Judge,  becoming  hdsensible  to'  the  du- 
ties of  his  high  station,  may  forget  that  impar 
tiallty  which  he  is  sworn  to  practice,— a  quali- 
ty which  graces  while  it  strengthens  the  au- 
thority of  the  bench.  If,  forgetting  the  duty 
of  hnpartiality,  a  Judge  becomes  a  partisan, 
this  court  must  Interfere."  It  had  been  held 
in  a  previous  case  (State  y.  Bennet,  2  Tread. 
Const.  692,  hy  Mr.  Justice  Nott,  that:  "Al- 
though it  is  the  province  of  the  Jwy  to  Judge 
of  the  facts,  and  of  the  Judge  to  detenmne 
the  hiw,  yet  the  Judge  is  not  preduded  from 
giving  his  opinion  on  the  facts.  It  is  his  duty 
to  aid  the  Jury  in  forming  an  opinion  of  the 
evidence  as  well  as  the  law,  whkh  are  fre- 
quently so  blended  that  it  is  difficult  to  take  a 
distinct  and  unconnected  view  of  each  s^- 
aratdy.  The  whole  case  was  finally  and  fUr- 
ly  left  to  the  Jury."  In  Devlin  v.  Klllcrease, 
2  McMul  428,  the  court  dtes  with  approval 
the  Bennet  and  Oasados  Cases,  as  laying  down 
"the  practice  in  all  commoh-law  courts."  It 
refers  to  "the  frequency  oif  such  grounds  of  ap- 
peal," and  Mr.  Justice  Richardson  quotes  from 
Lord  Brougham,  as  "high  authority,"  the  fol- 
lowing, "commending  the  Judicial  character 
and  conduct  of  Lord  Ellenborough,"  namely: 
"Lord  Ellenborough  was  not  one  of  those  Judges 
who,  in  directing  the  Jury,  merely  read  over 
their  notes,  and  let  them  guess  at  the  opinion 
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tbe^  baTe  formed,  toayliig  tfaem  wtthont  any 
lielp  or  reoonunendatioii  in  Conning  ttielr  own 
JindgmentB.  Upon  each  caae  that  came  before 
hhn  he  had  an  opinion^  and,  whUe  he  left  the 
decision  to  the  Jniy,  he  intimated  how  he 
thought  himself.  This  manner  of  performing 
the  office  of  Judge  la  now  generally  followed, 
and  most  commonly  approved.  ♦  ♦  •"  ''And  I 
may  add,*'  says  Mr.  Justice  Richardson,  ''such 
lathe  well-settled  practice  in  South  Carolina." 
In  the  case  of  Kirkwood  v.  Gordon,  7  Rich. 
Law,  474^  the  will  of  Gordon  had  been  attack- 
ed on  the  ground  of  lunacy,  want  of  capacity, 
and  undue  influence.  Judge  O'Neall  had  said 
to  the  jury  that  'there  was  no  evidence  of  in- 
sanity, lunacy,  or  want  of  capacity  sufficient  to 
destroy  the  will.  Still,"  he  adds  in  his  report, 
"this  was  my  mere  opinion  and  advice.  They 
were  left  at  liberty,  If  they  chose  so  to  do,  to 
find  agahist  the  wilL  So,  too,  I  told  them 
there  was  no  evidence  of  undue  influence. 
•  *  •  If  I  seemed  to  argue  the  case  for  the 
will,  It  perhaps  arose  more  from  the  prepond- 
erance of  the  facts  on  that  side.  It  is,  howev- 
er, true  that  I  did  say  to  the  Jury,  as  I  dos^ 
my  chaige,  that  the  objections  to  the  will 
seemed  to  me  to  be  more  shadowy  than  any 
which  had  ever  been  presented  to  me.  The 
jury  found  for  the  wilL"  One  oi  the  grounds 
of  app^  charged  that  *^e  presiding  Judge, 
instead  of  submitting  the  case  to  the  jury  on 
the  testimony,  argued  it  to  them  with  as  much 
feeling,  force,  and  earnestness  as  did  the  coun- 
sel for  the  executor.^'  Mr.  Justice  Glover, 
speaking  for  the  court  of  appeals,  said:  "This 
court  has  acted  on  the  ma  Tim,  'Ad  questlonem 
legis,  respondent  Judlces;  ad  questlonem  fact!, 
respondent  Juratores.'  To  preserve  the  latter 
branch  of  this  maxim,  it  wfll  hardly  be  con- 
tended that  a  Judge  shall  simply  recapitulate 
the  evidence  and  play  the  part  of  a  mere  autom- 
aton, and  not  direct  the  attention  of  the 
Jury  to  the  relevancy  and  sufficiency  of  the 
evidence.  *  •  •  His  experience  should  light 
their  path  and  lead  them  to  a  correct  conclu- 
sion, not  controlled  by  his  opinion,  but  by  the 
evidence.  •  •  •  He  must  instruct  the  Jury  on 
the  facts,  not  control  their  verdict; ,  enlighten 
their  understanding,  not  inflame  their  passions; 
and,  above  all,  the  dlschaige  of  Judicial  duties 
demands  impartiality.  «  •  •  This  tribunal 
cannot  say,  in  the  language  of  counsel,  that 
the  presiding  Judge  molded  the  verdict."  The 
pithy  style  of  this  decision  recalls  to  mind, 
and  tempts  us  to  quote,  the  quaint  advice  given 
by  Lord  Bacon  to  Mr.  Justice  Hilton  in  regard 
of  summing  xxp  cases  to  a  Juiy:  "You  should 
be  a  light  to  open  thehr  eyes,  but  not  a  guide 
to  lead  them  by  the  noses."  In  State  v.  Smith, 
12  Rich. ,  Law,  439,  one  of  the  last  cases  on 
appeal  under  the  old  system,  the  learned  As- 
sociate Justice  Job  Johnston,  delivering  the 
opinion  of  the  court  of  appeals,  stoutly  main- 
tained this  "right  of  the  Judge  to  advise  the 
Jury  on  the  facts,"  saying:  "This  right  has 
been  too  often  sustained  to  remain  the  sub- 
ject of  the  least  doubt.  It  Is  entirely  reason- 
able and  proper,  and  Its  exercise  Is  not  untre- 


quenttr  called  for  by  duty  and  expediency. 
*  ^  *  It  i^inot  difficult  to  discover  that  inch 
a  procedure  may  be  disagreeable  and  tend  to 
the  disappointment  of  Interested  parties;  but 
to  the  cause  of  Justice,  of  which  both  Judge 
and  Juiy  are  the  sworn  mhilsters,  it  can,  when 
Judiciously  exercised,  scarcely  taUl  to  be  satis- 
factory." 

These  cases  sufficiently  indicate  the  nature  of 
the  right  and  the  extent  of  the  power  exercised 
by  the  Judges  of  thib  state  in  charging  Juries 
under  the  old  common-law  practice,  which  right 
was  abridged  and  power  limited  by  the  consti- 
tution of  ISeS,  and  still  further  abridged  and 
limited  by  the  constitution  of  1895.  It  is  proi>- 
er  to  ascertain  the  extent  of  that  abridgment 
and  limitation,  flrst  by  the  constitution  of  1868, 
and  afterwards  by  that  of  1895.  Following  the 
example  of  other  states,  and  Indeed  adopting 
the  very  words  of  some  of  the  other  state  con- 
stitutions, our  constitution  of  186S  provided 
(artide  4,  I  26$  that  "Judges  shall  not  chaige 
in  respect  to  matters  of  fact,  but  may  state  the 
testimony  and  declare  the  law."  This  provi- 
sion superseded  the  common  law  in  this  re- 
gard. It  took  away  from  the  drcuit  Judge  the 
right  he  forme)  ly  had— in  the  language  of  the 
cases  Just  cited— "to  advise  the  Jury  on  the 
facts,"  or  "to  instruct  the  jury  on  the  facts,'* 
or  to  "direct  the  attention  of  the  Jury  to  the 
relevancy  and  sufficiency  of  the  evidence,"  or 
to  "Intimate  how  he  thought  himself,"  or  "to 
aid  the  Jury  in  forming  an  opinion  on  the  evi- 
dence" by  "giving  his  opinion  on  the  facts,*' 
or,  "in  the  examination  of  questions  of  compli- 
cated facts,  to  give  the  Jury  the  aid  of  his  dis- 
crimination, experience,  and  Judgment."  Very 
soon  appeaJs  came  up  from  the  courts  below 
charging  violations  of  this  constitutional  provi- 
sion, and  they  continued  to  come  until  section 
26  had  been  interpreted  and  construed  nearly 
60  times  by  this  court  Its  object,  meaning; 
and  scope  have  repeatedly  been  declared  in 
clear  and  unequivocal  terms.  For  example.  In 
the  flrst  case  in  order  of  time  (Redding  v.  RaO- 
road  Co.,  5  S.  C.  69)  Mi.  Justice  Willard  said: 
"Considering  together  the  parts  of  this  section. 
It  is  quite  clear  that  its  sole  intention  was  to 
prevent  Judges  from  forcing  upon  the  Juries 
their  own  convictions  as  it  regards  matters  of 
fact  The  Juries  axe  the  Judges  of  such  mat- 
ters, and  cannot  properly  look  to  the  court  for 
a  controlling  view  of  the  proper  conclusions  of 
fact;  nor  can  the  court,  on  the  other  hand,  em- 
ploy its  influence  o^er  the  minds  of  Jurors  to 
force  upon  them  Its  conclusions  In  such  cases." 
This  view  was  approved  by  Mr.  Chief  Justice 
Moses  hi  State  v.  Green,  5  S.  C.  66,  67.  Mr. 
Justice  Mclver,  hi  State  v.  White,  15  a  C.  392, 
held  that  "the  real  object  of  this  clause  of  the 
constitution  is  to  leave  the  decision  of  all  ques- 
tions of  fact  to  the  Jury  exclusively,  uninflu- 
enced by  any  expression  of  ophilon  by  the 
Judge,  whose  position  would  very  naturally  add 
great  weight  to  any  opinion  he  might  express 
upon  any  questlor  of  fact  arising  In  a  case." 
And  on  page  393:  "The  object  of  the  consti- 
tutional provision  is  to  preserve  the  jury  from 
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belQg  In  any  way  Influenced  l^  the  Jadge's 
<^lnion  as  to  the  facts.**  It  was  concisely  stat- 
ed by  Mr.  Justice  McGowan  In  Wood  v.  Rail- 
road Ck).,  19  S.  C.  581,  that  this  provision  of 
the  constitution  "was  Intended  to  exclude  the 
influence  of  the  Judge  in  molding  yerdlcts.'* 
Mr.  Chief  Justice  Simpson  said  in  State  v. 
Howell,  28  S.  C.  255,  5  S.  E.  620:  "We  have 
construed  this  section  to  mean  that  while  trial 
Judges  may  state  the  testimony,  and  so  arrange 
it  as  to  enable  the  Juiy  to  apply  it  to  the  legal 
points  hivolved,  yet  that  they  cannot  convey 
io  the  Jury,  either  expressly  or  hnpliedly,  their 
opinions  as  to  the  force  of  said  testimony  upon 
any  question  of  fact  at  issue  between  the  par- 
ties; In  other  words,  that  the  Jury  must  be  left 
perfectly  free  In  reaching  a  condusipn  upon  the 
testimony  Introduced,  untrammeled  by  any  In- 
timation from  the  Judge  as  to  whether  a  certain 
fact  at  issue  has  been  proved  or  not."  And 
Mr.  Justice  Pope,  speaking  for  this  court,  in 
Moore  v.  Railroad  Co.,  38  S.  C.  31,  16  S.  R. 
791,  clearly  announced  the  same  view  thus: 
**What  Is  meant  by  *the  Judge  charging  upon 
the  facts'?  It  seems  to  us,  it  may  be  siaid  to 
occur  when,  in  the  progress  of  a  trial,  the  cir- 
cuit Judge  conveys  by  word  his  opinion  upon 
the  sufficiency  or  Insufficiency  of  certain  testi- 
mony in  determining,  by  the  Jury,  some  fact 
at  Issue  between  the  parties  litigant.  It  must 
be  by  charge,— that  is,  oral  or  written  state- 
ments of  the  Judge  to  the  Jury;  it  must  be  an 
opinion  on  some  matter  of  fact;  it  must  be  such 
an  expression  of  opinion  on  a  matter  of  fact 
that  thereby  the  Jury  are  made  to  know  what 
Is  his  estimate  of  the  truth  or  falsity  of  some 
matter  In  testimony;  and,  lastly,  such  an  ex- 
pression by  the  Judge  must  relate  to  some  mat- 
ter of  fact  at  issue  between  the  parties."  Simi- 
lar views  are  expressed  In  Benedict  v.  Rose,  16 
S.  0.  630;  Woody  v.  Dean,  24  S.  0.  504-^506; 
State  V.  Addy,  28  S.  C.  13-15,  4  S.  E.  816,  817; 
State  V.  Norton,  28  S.  C.  577-579,  6  S.  E.  822- 
824;  State  v.  Jacob,  30  S.  C.  138,  139,  8  S. 
E.  702,  703;  Richards  v.  Munro,  30  S.  C.  290, 
291,  9  S.  E.  110;  State  v.  James,  31  S.  C.  235- 
237,  9  S.  B.  851,  852;  State  v.  WiUIams,  31  S. 
C.  238,  9  S.  E.  853;  State  v.  Wyse,  32  S.  0. 
54,  55,  10  S.  E.  615;  Fertilizer  Co.  v.  Pagett, 
39  S.  C.  76.  77,  17. S.  E.  565,  566;  State  v. 
Ezzard,  40  S.  0.  322,  18  S.  E.  1025.  In  the 
light  of  these  and  other  cases,  no  doubt  is  left 
about  the  puipose  and  scope  of  section  26, 
and  no  further  definition  Is  needed  of  the  mean- 
ing of  the  first  clause  of  this  section,  "Judges 
shall  not  charge  Juries  In  respect  to  matters  of 
fact"  A  Judge  violates  this  provirfon  when 
he  expresses  In  his  charge  his  own  ophilon  up- 
on the  force  and  effect  of  the  testimony,  or  of 
any  part  of  it,  or  Intimates  his  views  of  the 
sufficiency  or  Insufficiency  of  the  evidence  in 
whole  or  in  part.  EJxamples  of  w'^at  has  been 
held  to  be  charging  on  the  facts  will  be  found 
In:  State  v.  Green,  5  S.  C.  65;  State  v.  White, 
16  S.  C.  391,  392;  Benedict  v.  Rose,  16  S.  0. 
630;  Howard  v.  Wofford,  Id.  155;  Sharp  v. 
Kinsman,  18  S.  C.  114;  State  v.  Jenkins,  21 
S.  G.  285;   Levi  v.  Legg,  23  S.  C.  285;   State  v. 


Smalls,  2i  S.  O.  591;  State  t.  Addy,  28  8. 
0.  4,  4  S.  B.814;  State  v.  Norton,  28  S.  a 
578-680,  6  S.  E.  823,  824;  White  v.  Rallroftd 
Co.,  30  S.  C.  228,  9  S.  E.  96;   State  v.  Oaddon, 

30  S.  0.  609,  8  S.  E.  536;   State  v.  Wflllams, 

31  S.  C.  238,  9  S.  B.  853;  State  v.  Wyse,  32 
S.  0.  54,  55,  10  S.  E.  615;   Jadcson  r.  Jadoon, 

32  S.  C.  591,  592,  11  S.  E.  204,  205;  State  v. 
Brown,  33  S.  C.  160,  11  S.  B.  641;  Bnx*  v. 
O'Dell,  44  S.  C.  29,  21  S.  E.  976.  Instances  of 
charges  which  were  held  not  to  be  charges  (m 
the  facts  will  be  found  In  State  v.  Atterberry, 
19  S.  C.  597;  Acker  v.  Anderson  Co.,  20  a  G. 
499;  State  v.  Robinson,  27  S.  a  ei9,  4  S.  B. 
570;  Carroll  v.  Express  Co.,  37  S.  tJ.  455,  16 
S.  E.  128;  State  v.  Atkinson,  40  S.  G.  363,  18 
S.  B.  1021. 

With  reference  to  the  second  part  of  sec- 
tion 26,  "but  may  state  the  testimony  and 
declare  the  law,"  this  court  has  several  times 
confessed  that  "there  is  no  more  difficult 
duty  Imposed  upon  this  court  than  that  of  > 
fixing,  under  this  provision,  the  exact  line 
which  bounds  the  province  of  the  trial  Judge 
In  respect  to  matters  of  fact.  ♦  «•  •  The 
Judge  undoubtedly  has  the  right  to  state  the 
testimony,  and  in  its  proper  order,  and  it  Is 
easy  to  see  how  a  conscientious  officer  •  •  • 
may  unconsciously  transcend  the  very  shad- 
owy outlines  of  his  constitutional  domain." 
State  V.  Addy,  28  S.  C.  13,  4  S.  B.  814.  See, 
also,  State  v.  Summers,  19  8.  G.  94.  Since 
this  permission  to  ♦'state  tiie  testimony"  has 
been  taken  away,  and  no  longer  la  found  in  sec- 
tion 26  of  the  constitution,  it  is  of  the  utmost  im- 
portance that  we  should  ascertahi  what  this 
court  has  held  to  be  the  true  and  full  meaning 
of  the  expression  "may  state  the  testimony." 
because  by  the  elision  of  that  clause  circuit 
Judges  have  been  deprived  of  whatever  power  It 
conferred.  In  Redding  v.  Railroad  Co.,  5  S.  O. 
69,  It  was  thus  defined:  "  ^Stating  the  evidence' 
means  more  than  repeating  it  It  includes  the 
Idea  of  placing  it  In  its  logical  relation  to  the 
propositions  which  it  is  adduced  to  support  or 
contradict,  as  well  as  to  the  principles  and  roles 
of  law  by  which  Its  bearing  and  force  ought  to 
be  controlled."  Willard,  J.  It  was  held,  some- 
what more  at  length,  In  State  v.  Green,  5  S.  C. 
66,  "that  a  Judge,  in  his  cbaige  to  the  Jury,  is 
not  to  be  confined  to  a  mere  narration  of  the 
evidence.  While  he  Is  not  at  liberty  to  give  his 
conclusion  on  any  particular  portion  of  the  testi- 
mony, nor  the  result  of  his  Judgment  as  to  the 
whole,  he  is  not  restrained  from  comparing  the 
various  parts  of  it,  that  the  Jury  may  have  be- 
fore them.  In  as  concise  a  form  as  possible,  the 
Issues  upon  which  they  are  to  pass,  so  that  they 
may  be  the  better  enabled  to  apply  the  law  to  the 
fects  presented  in  the  cause.  The  Judge  is  not 
pennltted  to  say,  where  the  testhnony  makes  jui 
issue  of  fact.  In  what  manner  the  Jury  is  to 
value  it;  but  he  may  review  the  whole  testi- 
mony, and,  while  not  allowed  to  give  his  own 
conclusion,  may  collect  and  group  together  tbi» 
various  phases  in  which  the  evidence  may  be 
regarded,  that  the  Jmy  may  view  it  in  the  va- 
rious relations  which  it  bears  to  the  law  as  pro- 
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connced  by  the  courts.'*  Moees,  C.  J.  The 
quotation  from  Mr.  Chief  Justice  Moses  put, 
perhaps,  a  too  liberal  construction  upon  "stating 
the  testimony,"  approaching  somewhat  too  close- 
ly the  "summing  up"  of  the  common  law.  This 
seems  to  be  intimated  \yy  Mr.  Justice  Mclver  In 
State  V.  White,  15  S.  C.  392.  In  that  case  the 
present  chief  Justice  thus  interpreted  the  clause: 
"While,  therefore,  the  judge  is  not  expected  to 
confine  himself  to  a  mere  statement  or  repeti- 
tion of  the  testimony  as  it  was  delivered,  but 
may  place  it  before  the  jury  in  the  order  In 
which  it  relates  to  the  propositions  which  it  is 
adduced  to  support  or  contradict,  l^  pointing  out 
the  questions  of  fact  which  arise,  and  calling  the 
attention  of  the  Jury  to  the  evidence  applicable 
to  such  questions,  yet  he  should  carefully  avoid 
expressing  any  opinion  which  he  may  have  form- 
ed from  the  facts,  leaving  it  for  the  Jury  to  draw 
their  own  conclusions,  unbiased  by  any  Impres- 
sions which  the  testhnony  may  have  made  upon 
the  mind  of  the  Judge."  Mr.  Justice  McGowan 
expresses  the  same  opinion  in  Benedict  v.  Rose, 
16  S.  C.  630.  After  saying,  "It  has  been  proper- 
ly held  that  'stating  the  testimony'  means  more 
than  repeating  it,"  he  adds,  "But,  while  it  means 
more  than  merely  repeating  the  testlmoiQr,  the 
other  part  of  the  provision  negatives  the  right 
to  Invade  the  proper  province  of  the  Jury,  by  ex- 
pressly declaring  that  'Judges  shall  not  charge 
Juries  in  respect  to  matters  of  fact.' "  Mr.  Ciilef 
Justice  Simpson,  delivering  the  opinion  of  the 
court  in  Woody  v.  Dean,  24  S.  C.  505,  said  very 
forcibly:  "What  is  meant  py  the  constitutional 
Inhibition  i^n  a  Judge  In  charging  on  the  facts, 
as.  we  understand  it,  is  that  as  to  any  disputed 
matter  of  fact  in  issue  between  the  parties,  while 
ho  may  state  the  evidence,  read  It  over  to  the 
jury,  or  state  U  orally,  yet  he  is  not  permitted 
to  give  his  opinion  as  to  Its  force  and  effect,  or 
make  remarks  intended  or  tending  to  influence 
the  Jury  as  to  their  finding.  He  may  state  the 
case  alternatively,  as,  if  they  find  thus  and  so 
from  the  testimony,  which  he  has  recounted  to 
them,  the  law  wUI  be  one  way;  if  not,  it  will  be 
otherwise.  The  point  is  that  the  Judge  shall  not 
take  the  testimony  from  the  jury,  either  directly 
or  Impliedly,  as  to  its  efPect."  To  the  same  ef- 
fect is  the  language  of  the  present  chief  justice 
in  State  v.  James,  31  S.  G.  235,  9  S.  E.  844,  851: 
"What,  then,  is  the  extent  of  the  permissloii  to 
state  the  testimony?  Is  It  confined  to  a  mere 
repetition  of  the  testimony  as  it  fen  from  the 
lips  of  the  witnesses,  or  does  it  extend  to  an  ar- 
rangement of  the  testimony  in  the  order  in 
which  it  applies  to  the  several  questions  of  fact 
arising  in  the  case,  and,  as  thus  arranged,  laid 
before  the  jury  by  the  Judge?"  After  referring 
to  several  decided  cases,  Mr.  Justice  Mclver  con- 
tinues: "The  latter  construction  has  been  held 
the  correct  one;  but  It  has  been  uniformly  held, 
that  in  thus  laying  the  testimony  before  the  jury 
'  In  its  proper  order,  the  Judge  must  be  careful  to 
avoid  expressing  or  even  intUnatlng  any  opinion 
as  to  the  £acts,  and  that  if  he  does  so,  whether 
intentionally  or  unintentionally,  a  new  tiial  must 
be  granted.  Under  our  constitution  the  Jury 
are  the  exclusive  judges  of  the  facts;  and  the 


true  meaning  and  real  object  of  the  section  of  the 
constitution  above  quoted  is  that  they  must  be 
left  to  form  their  own  Judgnient,  unbiased  by 
any  expressions  ox  even  Intimations  of  opinion 
from  the  judge."  See,  also,  for  similar  doctrine, 
State  V.  Jones,  21  S.  0.  596;  State  v.  Davis,  27 
S.  0.  612,  4  S.  B.  567;  State  v.  Addy,  28  S.  0. 
13,  14, 15,  4  S.  B.  816,  817;  State  v.  Howell.  28 
S.  c:  250,  5  S.  B.  617;  State  v.  Howard,  32  S. 
O.  95-97, 10  S.  B.  832,  833;  Poggette  v.GaflTney, 
as  S.  0.  311.  12  S.  B.  260;  Moore  v.  Kaihx^ad 
Co.,  38  S.  C.  30-^,  16  S.  B.  791,  792.  These 
authorities  clearly  show  that  under  the  con- 
stitutional provision  to  "state  the  testi- 
mony" a  judge  had  the  right  to  repeat  the 
testimony  to  the  jury,  in  his  charge,  either 
by  reading  it  in  its  proper  or  logical  order, 
or  by  grouping  it  with  reference  to  the  sev- 
eral issues  of  fact  arising  and  propositions 
of  law  Involved,  and  to  call  the  jury's  atten- 
tion to  the  evidence  applicable  to  the  ques- 
tions of  law  or  fact.  This  right  has  been  taken 
away  from  the  circuit  Judges  by  the  change 
made  in  section  26  In  the' constitution  of  1895; 
the  permission  to  "state  the  testhnony"  having 
been  left  out,  and,  we  rhust  hold,  intentionally 
left  out  It  was  manifestly  the  intention  of  the 
framers  of  the  constitution  of  1895  to  deprive 
Judges  of  the  right  to  "state  the  testimony"  In 
charging  Juries,  and  to  take  from  them  all  the 
power  which  that  phras6  has  been  held  to  imply. 
Section  26,  as  it  now  standi  thus  further 
abridges  the  right  and  limits  the  power  of 
judges  in  charging  juries  wlilch  they  formerly 
exercised  under  the  common  law,  and  which, 
as  we  have  seen,  had  already  been  abridged  and 
limited  by  the  same  section  In  the  constitution 
of  1868. 

Having  thus  ascertained  what  has  been  tak- 
en from  the  judges  In  this  regard,  it  remahis 
to  determine  what  had  been  left  to  them,— Id 
define,  if  possible,  the  limits  of  their  diminish- 
ed constitutloiuil  domain.  It  stands  to  reason 
that  nothhig  has  been  taken  from  them,  with 
regard  to  the  testimony,  except  the  right  "to 
state  the  testimony"  in  their  charges.  Thus* 
it  would  still  be  competent  for  the  judge  to  tell 
the  jury  tn  his  charge,  in  a  proper  case,  that 
there  was  no  evidence  bearing  on  a  certain  Is- 
sue, if  there  was  none.  This  court  has  held 
that  such  a  ruling  Is  strictly  a  matter  of  law» 
and  not  in  confiict  with  the  constitutional  sec- 
tion in  question.  See  Redding  y.  Raihx)ad 
Co.,  6  S.  C.  70;  Williams  v.  CJonnor,  14  S.  C. 
621;  I^rnn  ▼.  Thomson,  17  8.  0.  137;  State 
y.  Summers,  19  S.  C.  94;  State  y.  Nance,  25  S. 
0,  172,  173;  State  y.  Norton,  28  S.  O.  579.  6 
S.  B.  820.  On  the  other  hand,  It  would  still 
be  error  to  charge  that  there  was  no  proof, 
if  there  was  evidence  at  all  on  the  point. 
Fripp  y.  Williams,  14  S.  O.  510;  Carrier  v. 
Hague,  9  S.  C.  457.  It  would  seem,  also, 
that  a  Judge  would  not  be  violating  the  con- 
stitutional inhibition  If  he  hi  his  charge 
repeated  the  testimony  as  to  undisputed  facts 
or  admitted  facts,  or  stated  their  legal  effect, 
or  pointed  out  the  different  conclusions  which 
might  be  drawn  from. them,  or  the  hiquiriea 
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they  would  naturally  give  rise  to.  In  Woody 
T.  Dean,  24  8.  0.  505,  it  was  laid  down  tliat 
the  constitutional  inhibition  upon  a  judge  in 
chaiging  on  the  facts  related  only  to  "any  dis- 
puted matter  of  fact  in  issue  between  the  par- 
ties." Quoting  this  in  Gr^ne  v.  Duncan,  37 
S.  C.  253,  15  S.  E.  959,  Mr.  Justice  Pope  says: 
''Here  is  a  Judicial  construction  of  this  pro- 
vision of  the  constitution,  and  by  its  express 
terms  such  inhibition  extends  only  to  any  dis- 
puted matter  of  fact  in  issue  between  the  par- 
ties.'"  Held  no  error  in  the  judge  chai^ng 
testimony  to  which  there  was  no  opposing  tes- 
timony. So  in  Moore  v.  Raihx>ad  Co.,  38  S.  G. 
31,  16  S.  E.  792,  this  court  said  by  Mr.  Jus- 
tice Pope:  'These  acts  of  the  plaintiff  were 
admitted  by  him  in  his  testimony.  Ehrery  oth- 
er witness  testified  to  them.  Where  was  there 
any  issue  between  these  parties  as  to  those 
matters  of  fact?  There  was  none.  This  be- 
ing so,  where  did  the  circuit  judge  err  in  re- 
ferring to  them  as  unlawful?  The  facts  be- 
ing admitted,  the  judge  had  the  right  to  state 
the  legal  effect  of  such  admitted  facts.  They 
were  unlawful,  and  hence  no  error  was  com- 
mitted by  the  judge  in  this  particular."  It 
was  held  also  in  Lynn  y.  Thomson,  17  S.  C. 
137  (3ir.  Chief  Justice  Simpson),  that  where 
there  is  no  dispute  as  to  the  immediate  fact 
testified  to,  and  the  question  is  as  to  the  effect 
of  such  fact,  it  would  not  be  an  invasion  of  the 
province  of  the  jury  for  the  judge  "to  point 
out  to  them  the  different  conclusions  which 
may  be  drawn,  and  the  circumstances  which 
might  incline  them  to  believe  the  one  or  the 
other,  reserving  his  own  opinions."  In  State 
v.  Glover,  27  S.  C.  007,  4  S.  E.  566  (Mr.  Justice 
Mclver),  it  was  held  to  be  no  error  in  the 
judge  to  embody  in  his  charge  repetitions  of 
the  uncontradicted  testimony  of  the  witnesses, 
and  ''point  out  the  inquiries  which  such  testi- 
mony would  naturally  give  rise  to."  See,  also, 
Bbaugh  V.  MuUinax,  34  S.  C.  373,  13  S.  E.  613; 
State  V.  JadiBon,  36  S.  C.  491,  15  S.  E.  559; 
State  V.  Murrell,  33  S.  a  98,  11  S.  E..  682; 
State  V.  Ezzard,  40  S.  0.  322,  18  S.  E.  1025. 
It  would  seem,  also,  that  there  is  no  violation 
of  the  constitutional  inhibition  when  a  judge 
in  his  charge  makes  general  remarks  which 
have  no  si>ecial  application  to  the  case,  or 
which  are  not  pertinent  to  any  issue  involved, 
or  inadvertent,  irrelevant  remarlss,  or  state- 
ments used  in  illustration  of  some  principle  of 
law.  SuUivan  v.  Blythe,  14  S.  C.  622;  State 
V.  Sims,  16  S.  C.  495;  State  v.  Corbln,  Id.  545; 
Moore  v.  Railroad  Co.,  38  S.  0. 31, 16  S.  E.  781; 
Fltzsimons  v.  Guanahani  Co.,  16  S.  O.  197; 
Pembert  v.  Railroad  Co.,  31  S.  C.  312,  9  S.  E. 
968.  It  has  also  been  decided  by  this  court 
in  several  cases  that  a  judge  does  not  violate 
the  provisions  of  section  26  when  he  makes 
Incidental  remarks  or  observations  during  the 
progress  of  a  trial,  not  in  his  charge  to  the 
Jury,  but,  for  example,  when  making  a  ruling/ 
or  when  hearing  argument,  or  during  the  ex- 
amination of  the  witnesses.  In  State  v.  Tur- 
ner, 36  S.  C.  544,  15  S.  E.  605,  referring  to  a 
remark  made  not  in  charging  the  jury,  but  in 


making  a  mling  during'  the  progress  of  the 
trial,  Mr.  Justice  McGowan  said:  *'It  seems  to 
us  that  it  would  be  a  great  stretch  of  con- 
struction to  hold  that  such  an  incidental  re- 
mark, made  during  the  progress  of  the  case, 
amounted  to  a  violation  of  the  provision  of  the 
constitution  which  prohibits  judges  from  char- 
ging juries  as  to  matters  of  &ct"  To  the 
same  effect  is  Ober  v.  Blalock,  40  S.  O.  37,  18 
S.  E.  266,  in  which  the  remarks  objected  to 
were  made  "in  hearing  argument  and  making 
rulings  as  to  the  admissibility  of  evidence." 
See,  also,  State  v.  Crawford,  89  S.  0.  350,  17 
S.  E.  799,  quoting  with  approval  from  State 
V.  Turner,  supra;  also  State  v.  Atkinson,  33 
S.  C.  108,  11  S.  E.  693,  and  Moore  v.  Railroad 
Co.,  38  S.  C.  31,  16  S.  E.  791,  which  last  case 
holds  that  the  violation  "must  "be  by  charge.** 
It  has  also  been  well  settled  by  the  decisions 
of  this  court  that  article  4,  fi  26,  was  not  vio- 
lated when  a  judge  in  his  charge  to  the  jury 
based  his  declaration  of  the  law  upon  a  hypo- 
thetical statement  of  facts.  By  so  doing  he 
was  neither  charging  in  respect  to  matters  of 
fact,  nor  commenting  on  the  testimony,  nor 
stating  the  testimony.  In  Carroll  v.  Express 
Co.,  37  S.  C.  455. 16  S.  E.129  (Mr.  Justice  Pope), 
the  court  said:  "The  circuit  judge  refused  to 
make  this  charge  [a  request  to  charge]  because 
he  would  thereby,  express  his  opinion  on  the 
facts  of  the  case.  If  such  were  the  case  the 
judge  was  right,  but  the  appellant  insists  that 
such  is  not  the  case,— that  the  request  to 
charge  was  predicated  upon  hypothetical  find- 
ings of  fact  by  the  jury;  and  if  this  were  so 
the  judge  would  have  been  in  error,  for  it  la 
veiy  often  the  case  that  this  is  the  only  mode 
by  which  a  party  litigant  can  obtain  a  dedara- 
tion  of  what  the  law  is,  in  a  particular  case, 
from  the  presiding  judge."  The  request  to 
charge  on  page  453,  37  S.  C,  and  page  129,  16 
8.  E.,  was  framed  thus:  "If  the  jury  are  sat- 
isfied from  the  evidence  adduced  that  the 
plaintiffs,  by  their  agent,  Horton,  Induced  the 
defendants'  agent,  Colyer,"  to  do  so  (several 
matters  being  thus  hypothetically  stated),  "then 
Horton  must  be  held  to  have  assumed  all  risk,** 
etc.,  and  in  short  to  have  made  Colyer  hla 
agent;  the  purpose  of  the  request  manifestly 
being  to  obtain  from  the  judge  an  instruction 
for  the  jury  on  the  law  of  agency.  The  court 
held  (pige  457,  37  S.  0.,  and  page  130,  16  a 
E.)  that  the  request  "was  Intended  to  bring  out 
a  declaration  of  this  principle  of  law  by  him, 
and  such  refusal  by  the  circuit  judge  was  er- 
ror." Without  such  a  hypothetical  basis,  since 
he  may  not  now  state  the  testimony,  it  Is  dif- 
ficult to  see  how  a  jildge  could  make  plain  to 
the  most  intelligent  jury  the  law  of  agency,  of 
negligence,  laches,  estoppel,  or  the  like  sub- 
jects, in  which  necessarily  law  and  fact  are 
so  intimately  blended.  See,  also,  Mr.  Chief 
Justice  Mclver's  opinion  In  State  v.  Milling, 
35  S.  C.  26, 14  S.  E.  287,  and  Mr.  Jystice  Pope's 
in  Greene  v.  Duncan,  37  S.  C.  254,  15  S.  E.  956, 
and  in  Brock  v.  O'Dell.  44  S.  C.  29.  21  8.  B. 
979,  where  It  was  held,  "If  the  plaintiffs  had 
desired  a  charge  from  the  trial  judge  upon  a 
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liypotbetlcal  state  of  tactM,  they  Bhould  bare 
so  framed  their  request"  A  similar  charge 
"was  sustained  In  Bank  v.  Zom,  14  S.  G.  453. 
And  la  Woody  t.  Dean,  24  S.  G.  506,  Mr. 
Ghlef  Justice  Simpson  said,  *'He  may  state  the 
case  alternatively,  as,  If  they  find  thus  and  so 
from  the  testimony,  •  •  ^  the  law  will  be 
one  way;  If  not,  It  will  be  otherwise."  From 
these  authorities  we  conclude,  tiierefore,  that 
it  would  be  no  violation  of  section  26,  bi  its 
new  form,  to  submit  to  the  Jury  In  the  charge 
a  hypothetical  statement  of  facts,  on  which  to 
base  the  law,— in  many  cases  a  necessary  basis 
of  the  law  whldb  the  judge  announces. 

We  must  not  overlook  the  important  fact  that, 
In  addition  to  the  taking  away  the  right  to 
"state  the  testhnony,"  the  new  sectloa  26  has 
changed  the  permiasiont,  '^msy  •  *  *  dedare 
the  law,"  into  the  mandate,  "shall  declare  the 
law."  Since  the  constitution  now  requires  the 
trial  Judge  to  declare  the  law,  the  question  aris- 
es, what  law  shall  he  declare?  In  a  homldde 
case,  for  example,  shall  be  g^ve  the  Jury  a 
complete  discourse  on  the  law  of  murder,  man- 
slaughter, bomidde,  se  defendendo,  homicide 
per  infortunium,  etc.;  or,  in  a  case  of  trespass 
to  try  title,  shall  be  endeavor  to  aid  the  Jury 
by  an  exhaustive  survey  of  the  whole  realm  of 
the  law  of  real  estate?  To  ask  the  question  Is 
to  answer  it  Such  a  charge  would  leave  the 
law  of  the  particular  case  in  nubibus.  Clearly 
the  Judge  can  be  I'equired  to  declare  only  so 
much  of  the  law  as  is  applicable  to  the  case 
on  trial,  and  what  that  law  shall  be  can  be 
shown  by  the  testimony  alone.  As  was  well 
said  l^  Mr.  Justice  McGowan  in  Benedict  v. 
Bose,  16  S.  G.  630:  "The  Judge  is  required  to 
announce  the  law,  but  that  cannot  be  done 
properly  until  the  facts  are  established.  He 
cannot  be  expected  in  every  case  to  announce 
all  the  law,  but  only  so  much  of  it  as  is  i^ 
plicable  to  the  case  made  by  the  facts.  It  is 
therefore  absolutely  necessary  for  him,  in  dis- 
charging his  part  of  the  duty*  not  only  to  un- 
derstand, but  to  make  reference,  to  the  fkcts 
which  must  constitute  the  basis  of  the  law 
he  announces.  Accordingly  the  constitution  de- 
dares  that  he  has  the  right  to  state  the  testi- 
mony and  declare  the  hiw."  That  ri|^t  has 
been  taken  away  by  the  amendment  to  section 
26,  as  we  have  seen;  but  it  is  as  "absolutely 
necessary"  as  ever  that  the  Judge  should  have 
something  to  constitute  the  basis  of  the  law  he 
dedaree,— more  necessary,  If  possible,  now  that 
he  must  dedare  the  law.  He  can  no  longer 
bottom  his  law  upon  direct  references  to  the 
testimony,  but  he  may  bottom  It  upon  a  sup- 
posed state  of  facts.  Mr.  Chief  Justice  Simp- 
son was  equally  strong  in  delivering  the  <^in- 
ion  of  this  court  in  Woody  v.  Dean,  24  S.  0. 
504:  "While  a  Judge  has  no  right  under  the 
coistitution  to  charge  on  the  facts  to  the  extent 
of  giving  his  opinion  to  the  Jury,  he  must  neces- 
sarily say  somethfLg  about  the  testimony,  or 
else  his  charge  would  be  barren  of  fruit,  and 
in  many  cases  a  useless  ceremony."  He  may 
not  now  say  anything  directly  about  the  testi- 
mony, may  not  state  what  is  in  evidence,  but 


be  may  prevent  his  diaise  from  being  a  use- 
less ceremony  by  founding  it  upon  a  hypothetic- 
al statement  of  fact  This  view  is  not  incon- 
sistent with  that  expressed  In  State  v.  James, 
31  S.  C.  235,  9  S.  E.  851,  in  which  the  present 
chief  Justice  epoke  for  the  court  and  said: 
"The ,  first  inquiry  which  naturallty  arises  is, 
what  is  the  meaning  and  extent  of  the  prohibi- 
tion,—Judges  shall  not  charge  Juries  in  respect 
to  matters  of  fact?  If  that  language  stood 
alone,  then  the  inference  would  be  that  a  Judge 
in  charging  a  Jury  should  not  say  anything 
about  the  facts;  for  the  broad  terms  used,  'in 
respect  to  matters  of  fact,'  would  certainly  war- 
rant, tf  th^  did  not  requh%,  the  inference  that 
a  Judge  was  not  at  liberty  even  to  speak  of  the 
facts,— not  at  liberty  to  speak  in  reference  to  or 
'in  respect  to'  them.  But  as  that  was  not  the 
intenticMi,  additional  words  are  found  in  the 
clause  which  expressly  permit  the  Judge  to 
state  the  testimony.  So  that  the  practical  In* 
quiry  Is,  what  is  the  extent  of  this  permission? 
following,  as  it  does,  and  qualifjring,  the  pre- 
vious absolute  prohibition,  which,  without  such 
qualification,  would  forbid  any  allusion  to  the 
testimony." 

The  condition  thus  argumentatlvdy  supposed 
now  exists.  The  prohibition,  "Judges  shall 
not  charge  Juries  in  respect  to  matters  of  fact" 
now  stands  alone  in  section  26,  .unqualified  by 
the  permission  to  "state  the  testimony,"  which 
permission  has  been  stridden  out  by  amend- 
ment And  any  direct  reference  to  the  testi- 
mony in  charging  a  Jury,  any  expression  as  to 
what  is  in  evidence,  any  remark  that  would 
amount  to  a  stating  of  the  testimony,  in  whole 
or  in  part  is  absolutely  prohibited.  At  the 
same  time,  we  cannot  presume  that  it  was  the 
intention  of  the  framers  of  the  new  constitution 
(many  of  whom  were  members  of  the  bar  and 
learned  in  the  law,  and  familiar  with  the  de- 
cisions of  this  court)  to  require  trial  Judges  in 
their  charges  to  declare  the  law,  and  yet  for- 
bid them  to  base  that  law  upon  any  foundation, 
by  which  alone  they  can  make  it  apply  to  a  giv-  . 
en  case.  The  constitutional  mandate  is,  they 
"shall  declare  the  law."  To  requhre  that  they 
shall  do  so,  and  to  forbid  them  to  establish  the 
law  they  must  declare  ui)on  any  foundation,  is 
to  require  the  impossible.  We  have  shown 
by  the  highest  authority  that  such  a  foundation 
is  absolutely  necessary.  Formerly  it  was  fur- 
nished either  l)y  a  statement  of  actual  facta 
in  evidence,  or  by  a  statement  of  hypothetical 
facts;  now  it  must  be  found  solely  hi  the  lat- 
ter,—a  supposed  state  of  facts.  We  therefore 
conclude  and  hold  that  as  it  would  be  impossi- 
ble to  declare  the  legal  principles  involved 
without  some  state  of  facts,  actual  or  hypotheti- 
cal, it  was  the  intention  of  the  framers  of  the 
new  constitution,  in  amending  section  26,  art 
4,  that  the  trial  Judge,  in  charging  the  law  of 
\he  case,  should  lay  before  the  Jury  that  law 
as  applicable  to  a  supposed  state  of  facts^ 
but  that  in  so  doing  he  should  carefully 
avoid  repeating  the  evidence  on  the  facts  at  is- 
sue, making  no  statement  of  the  testimony  ei- 
ther in  whole  or  in  part    We  are  clearly  of  the 
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opinion  that  under  section  26,  as  It  now  reads, 
a  Judge  may,  In  declaring  the  law  applicable  to 
the  case,  base  that  law  upon  hypothetical  find- 
ings of  £act  by  the  jury,  and  Instruct  the  Jury 
that.  If  they  beliere  so  and  so  from  the  evi- 
dence they  have  heard,  then  such  and  such  will 
be  the  legal  result.  In  so  doing,  if  he  be  care- 
ful not  to  repeat  any  of  the  testimony,  nor  to 
intimate  directly  or  Indirectly  what  is  In  evi- 
dence, he  will  be  chargeable  neither  with  stat- 
ing the  testimony,  nor  with  charging  in  respect 
to  matters  of  fact.  The  length  to  which  our 
discussion  of  this  question  has  grown  win  be 
excused,  we  trust,  in  consideration  of  the  great 
importance  of  the  subject,  and  the  obvious  ne- 
cessity of  determining  as  clearly  and  satisfac- 
torily as  possible  the  full  effect  of  the  change 
in  section  26,  art  4. 

We  recur  now  to  the  charge  of  the  Judge 
in  the  case  at  bar,  excepted  to  by  the  ai>- 
pellants  as  in  violation  of  section  26.  It 
appears  that  he  said  to  the  Jury:  "So  far 
as  T.  L.  Clinkscales  Is  concerned,  be  assign- 
ed this  mortgage  to  Mrs.  Estelle  Clinkscales 
for  value,  as  he  says,  and  he  is  now  In  pos- 
session of  this  property,  or  a  part  of  it;  and, 
even  if  there  was  no  proof  as  to  what  was 
due,  T.  L.  Clinkscales  would  be  estopped,  for 
you  observe  T.  L.  Clinkscales  put  Mrs.  Estelle 
Clinkscales  in  a  positk)n  she  would  not  have 
occupied  but  for  the  position  he  put  her  in,  if 
this  is  BO.  *  *  *  Did  he  undertake,  for 
instance,  to  give  her  com  which  had  already 
been  consumed?  She  can't  be  said  to  elect  be- 
tween that  com  and  this  property,  because  the 
com  was  not  there  to  take.**  These  remarks 
of  the  Judge  were  not  uttered  while  he  waa 
making  a  ruling  during  the  progress  of  the 
trial,  nor  were  they  mere  incidental  remarks 
or  observations  let  fall  during  the  progress  of 
the  case,  but  they  were  made  in  his  charge  to 
the  Jury.  Nor  did  they  relate  to  undisputed  or 
admitted  facts,  but  to  facts  in  issue  between 
the  parties,  and  to  be  determined  by  the  Jury. 
Nor  was  the  Judge  submitting  hypothetical  find- 
ings of  fact  as  a  foundation  for  the  law  of  the 
case,  but  his  references  to  the  testimony  were 
direct,  positive,  and  categorical.  It  is  trae 
that  one  of  the  statements  was  followed  by  the 
phrase,  "if  this  is  so,**  but  tbe  Judge  had  al- 
ready stated  what  the  testimony  was,  and  had 
given  his  ophiion  of  its  effect;  and  we  must 
think  that  the  qualifying  phrase  came  too  late 
to  cure  the  mischief  and  do  away  with  the  ef- 
fect of  the  positive  expression.  State  v.  White, 
15  S.  C.  393;  State  v.  Smalls.  24  S.  C.  591, 
592.  The  portions  of  the  charge  under  consid- 
eration amount  to  a  "stating  of  the  testhnony** 
in  part,  and  we  have  seen  that  the  right  **to 
state  the  testimony**  has  been  taken  from  the 
trial  Judge.  They  also  embody  an  expression 
of  the  Judge's  opinion  concerning  the  effect  of 
the  testimony  referred  to,  and  such  we  hold 
to  be  an  Instance  of  charging  "in  respect  to 
matters  of  fact,*'— a  violation,  therefore,  of  the 
strict  prohibition  of  the  constitution.  The 
sixth  and  eighth  exceptions  of  the  appellants 
are  therefore  sustained,     ft  Is  the  Judgment  of 


this  court  that  the  Judgment  of  the  drcoit  oomrt 
be  reversed,  and  a  new  trial  granted. 

BBNET,  Spedal  Judge,  sitting  in  plaee  of 
GARY,  J.,  disqualified. 


(119  N.  C.  841) 

STAI'B  v.  turner  et  al. 
(Supreme  Court  of  North  Carolina.     Nov.  10^ 

1896.) 
Judge— Appointmbnt—Db  Facto  JuDOE^Cowspni- 

ATiJ  —  EVIDBKCB  -  Acts  ANB  DRCI«ABAriON8  ov 
CO-CONSPIKATOR— InDIOTMBNT— PBOOV  OF  INOOB- 
PORATION  IN  FOHBION  BtaTB. 

1.  Const  art  4,  §  11,  provides  that  the  judges 
of  the  superior  court  shall  preside  in  the  courts 
of  the  different  districts  successively,  but  that 
no  -judge  shall  hold  the  courts  in  the  same  dia- 
trict  oftener  than  once  in  four  years.  Code,  | 
913,  authorizes  the  governor  to  appoint  any 
judge  to  hold  special  terms  of  the  superior 
court,  and,  by  consent  of  the  governor,  the 
judges  may  exchange  the  courts  of  a  particular 
county  or  counties.  Hdd^  that  the  inhibition 
of  the  constitution  applies  neither  to  the  holding, 
by  any  judge  of  the  superior  court,  of  one  or 
more  regular  terms  of  said  court  by  exchange 
with  some  other  judge,  and  with  the  sanction 
of  the  governor,  nor  to  the  holding  of  special 
terms  under  the  order  contemplated  in  said  pro- 
vision of  the  Code. 

2.  A  judge  of  the  superior  court,  who  presides 
in  another  district  by  appointment  of  the  gov- 
ernor, is  a  de  facto  judge  of  the  court  so  held, 
and  all  his  acts  in  that  capacity  are  valid, 
though  his  appointment  be  unauthorized. 

3.  Where  the  unlawful  act  In  furtherance  of 
a  conspiracy  to  defraud,  is  done  in  the  state 
where  the  indictment  is  found,  the  conspirators 
who  participated  only  in  the  design  may  be  tried 
without  joining  in  the  indictment  the  perpetra- 
tor of  the  overt  act 

4.  Where,  in  a  prosecution  of  several  defend- 
ants for  conspiring  to  defraud,  evidence  of  a 
common  design  is  shown,  testimony  tending  to 
prove  the  unlawful  acts  of  persons  not  indicted, 
in  furtherance  of  such  design,  is  competent 

6.  In  a  prosecution  for  conspiracy  to  defraud 
insurance  companies,  a  witness  for  the  state 
testified  that  he  was  the  agent  of  defendants  to 
fraudulently  obtain  insurance  on  the  lives  of  .de- 
ceased or  aged  persons,  and  find  purchasers  for 
the  policies,  who  would  Iceep  the  premiums  paid; 
that  one  B,,  who  was  not  on  trial,  "was  also 
the  agent  of  the  defendants;  that  they  all  said 
he  was'*;  and  that  witness  saw  B.  offer  to  sell 
a  policy  on  the  life  of  one  M.  Held,  that  the 
declarations  of  B.  made  after  the  entry  of  de- 
fendants into  the  conspiracy,  and  up  to  the  time 
when  the  overt  act  was  committed,  were  admis- 
sible against  defendants. 

6.  Where  an  indictment  alleges  the  ownership 
of  property  by  a  corporation,  it  is  sufficient  to 
show  that  the  corporation  carried  on  business 
under  the  corporate  name  set  out  in  the  indict- 
ment without  producing  the  certificate  of  in- 
corporation, or  a  copy  thereof,  in  the  private 
acts  published  by  authority  of  the  state. 

7.  A  copy  of  the  charter  of  a  foreign  corpora- 
tion, certified  by  the  secretary  of  the  state 
where  it  was  incorporated,  under  his  official  sig- 
nature and  tlie  state  seal,  is  admissible  in  Noru 
Carolina  to  prove  the  fact  of  incorporation. 
Barcello  v.  Hapgood,  2»  8.  B.  124,  118  N.  O. 
712,  followed. 

Appeal  from  superior  court,  Jones  county; 
Graham,  Judge. 

Stephen  Turner  and  others  were  indicted 
for  conspiracy  to  defraud.  A  nol.  pros,  was 
entered  as  to  two  of  the  defendants.  The 
others  were  convicted,  and  appeal    Affiimedr 
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TlM  oertiflcatB  of  Incoipontton  of  the  Maasa* 
chmetts  Benefit  Associatioii,  one  ht  tbe  prose- 
ctors, was  signed  by  tiie  secretary  of  the 
commonwealth  of  Massachusetts  hi  his  official 
capacity,  and  tfealed  with  the  seal  of  the  com- 
monwealth. 

Clack  &  Gttlon,  for  appellants.  The  Attor- 
ney General,  for  the  State. 

AVERY,  J.  The  Inhibiaoxi  contained  in  the 
constitution  (article  4, 1 11)^  applies  neither  to 
the  holding  by  any  Judge  of  the  superior  court 
of  one  or  more  regular  terms  of  said  court  by 
erchange  with  some  other  judge,  and  with  the 
sanction  of  the  governor,  nor  to  the  holdltfg 
of  special  tenns  under  the  order  contemplated 
tn  section  913  of  the  Ck>de.s  state  ▼.  Lewis, 
107  N.  O.  967,  976^  12  S.  E.  457,  and  13  S.  B. 
247;  State  y.  Monroe,  80  N.  G.  878;  State  y. 
Sp^ks,  95  N.  C.  689.  The  Intent  of  the  fram- 
ers  of  the  constitution  wall  to  change  the  then 
existing  iystem,'  under  which  all  of  the  courts 
of  a  district  were  generally  held  by  a  resident 
Judge,  so  that  the  regular  ridings  of  a  whole 
district  or  circuit  by  any  ghreH  Judge  would 
not  occur  oftener  than  once  in  four  years. 
In  case  of  holdhig  specified  terms  by  exchange 
or  special  terms  by  assignment.  It  Is  left  to 
the  chief  executive  to  give  or  withhold  his  as- 
sent, and  it  must  be  assumed  that  he  will  ex- 
ercise his  discretionaiy  power  of  selecting  and 
assigning  those  who  shall  hold  special  terms 
with  an  eye  to  the  best  interest  of  persons  di- 
rectly interested;  but,  If  there  were  any 
grounds  for  doubtin'g  the  authority  of  the  gov- 
emor  to  issue  a  commission  to  the  Judge  who' 
presided,  and  to  thereby  constitdte  him  a  de 
Jure  officer  in  the  discharge  of  that  duty,  the 
fact  that  the  governor  appointed  him,  and  the 
public  submitted  to  his  authority,  constituted 
him  de  facto  Judge  of  the  court  which  he  held, 
and  rendered  all  of  his  acts  in  that  capacity 
as  binding  and  valid  as  If  he  had  acted  de 
Jure.  State  v.  Lewis,  supra.  Were  it  other- 
wise, the  public  would  be  subjected  to  the 
hazard  of  having  all  of  the  adjudications  of 
a  court  presided  over  by  an  incumbent  Judge 
acting  by  virtue  of  a  commission  declared  in- 
valid, in  all  cases  where;  after  a  course  of  liti- 
gation, the  lawful  right  to  his  office,  is  declared 
to  be  in  a  contestant.  An  illustration  could  be 
found  in  our  own  Judicial  annals  in  &  case 
where  Judge  Wilson   was  commissioned   as 

1  Const  art  4,  §  11,  provides  that  the  judges 
of  the  stmerior  ooorts  *'BnaU  preside  in  the  courts 
of  the  different  districts  successively;  but  no 
Judge  shdll  liold  the  courts  in  the  same  district 
oftener  than  once  in  four  years,  but  in  case  of  pro- 
tracted illness  of  the  judge  assigned  to  preside, 
or  any  other  unavoidable  accident  to  him,  by  rea- 
son of  which  he  shall  be  unable  to  preside,  the 
governor  may  require  any  judge  to  hold  one  or 
more  specified  terms  in  said  district,  in  lien  of  the 
Judge  assigned  to  hold  the  courts  of  said  district" 

s  Gode,  I  913,  authorizes  tAie  governor  to  "ap- 
point any  Judge  to  hold  special  teims  of  the  su- 
perior court  in  any  county,  and,  by  consent  of  the 
governor,  the  judges  may  exchange  the  courts  of 
a  particular  county  or  counties;  but  no  judge  shall 
be  assigned  to  hold  the  courts  of  any  district  of- 
tener than  once  in  four  years,*'  etc. 


Judge  of  the  sapoclof  eoiirt»  but  waa  ultimate- 
ly, and  after  holding  a  number  of  courts^  eject- 
ed from  the  office,  under  the  decision  of  this 
court  in  Oloud  v«  Wilson^  72  N.  O.  155. 

David  Parker,  a  witness  for  the  state,  "gave 
a  full  and  detailed  account  of  his  connection 
with  the  defendants  fOr  a  number  of  years 
previous,  and  of  thehr  place  and  methods  of 
together  cheating  and  defrauding  the  Insur- 
ance oompaaiesk"  He  explained  "that  he  waa 
the'  agent  of  the  defendants  to  work  up  their 
business  for  them,  and  that,  when  a  policy 
had  been  fcaudulemtly  obtained  upon  the  life 
of  deceased  or  aged  persons,  he  (Parker)  was 
to  procure  a  purchaser  for  it,  who  would  take 
It,  and  keep  the  premiums  paid  up  on  It" 
Parker  then  teatlQed  'that  WlUiam  (BiU)  Fish* 
er  was  also  the  agent  of  the  defendants;  that 
th^  all  said  he  was.*'  Among  other  things^ 
Parker  was  allowed  to  testify  as  follows:  '*! 
saw  Bill  Fisher  offer  to  sell  a  policy  In  the 
Massachusetts  Life  Association  on  the  life  of 
Mdlssa  Guthrie."  The  defendants  excepted 
to  the  admission  of  that  testimony  after  objec- 
tion to  Its  competency.  The  defendants  were 
charged  in  the  indictment  with  combining 
and  conspiring  to  cheat  the  Massachusetts 
Benefit  Life  Association  and  others  of  divers 
large  sums  of  money.  William  Fisher  was 
not  a  defendant,  and  tbe  defendants  contend 
that  his  dechuatlons  were  erroneously  admit- 
ted as  evidence  against  them.  The  same  rules 
of  evidence  that  govern  the  trial  of  other 
criminal  offenses  apply  when  the  indictnfent  Is 
for  conspiracy.  But  there  Is  a  marked  distlnc- 
tloQ  growing  out  of  tbe  nuumer  of  their  appli- 
cation. Ordinarily,  it  Is  incumbent  on  the 
prosecution  to  prove  participation  in  an  act, 
but  on  trials  for  conspiracy  the  state  must 
show  participation  in  a  design,  and  the  facts 
in  issue  are  (1)  whether  there  was  an  agree- 
ment for  an  allied  purpose;  (2)  whether  a  de- 
fendant charged  participated  In  the  design; 
and.(S)  whether  the  oommon  purpose  was  car- 
ried into  execution.  Here  the  testimoivy  tend- 
ed to  prove  an  agreement  between  the  defend- 
ants to  constitute  Fiaber  (who  Is  not  Indicted) 
their  ag^it  to  do  the  same  unlawful  and  fraud- 
ulent acts  that  the  witness  Parker  had  been 
doing  in  furtherance  of  a  common  purpose  to 
cheat  certain  Insurance  companies,  and  to 
show  that  the  agreement  which  they  "all 
said'*  they  had  made  with  Fisher  culminated 
in  similar  covinous  acts.  All  who  aid,  abet, 
counsel,  or  procure  others  to  commit  misde- 
meanors are  principals.  1  Rose.  Cr.  £3v.  *lSOi 
Conspiracy  is,  under  the  law  of  North  Caro- 
lina, a  misdemeanor.  State  v.  Jackson,  82  N. 
C.  565.  When  once  evidence  of  a  common 
design  is  shown,  and  two  or  more  of  the  con- 
spirators are  Indicted  and  on  trial,  testimony 
tending  to  prove  the  unlawful  acts  of  a  person 
not  on  trial,  or  not  indicted,  in  furtherance  of 
such  purpose.  Is  clearly  competent  Those 
who  aid,  abet,  counsel,  or  encourage,  as  well 
as  those  who  execute,  their  designs,  are  con- 
spirators; and  certainly,  where  the  unlawful 
act  is  done  within  the  limits  of  the  state  in 
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whoM  eonrte  the  Indletment  is  tonnd,  ai  in 
onr  case,  the  conspirators  who  only  partici- 
pated in  the  design  may  be  tried  and  pun- 
ished without  Joining  in  the  indictment  the 
perpetrator  of  the  overt  act  shown.  There 
was  eyidence  reasonably  sufficient,  if  believ- 
ed, to  warrant  the  inference  of  a  conspira- 
cy, and  it  was  properly  left  to  the  Jury  to 
pass  upon  its  sufficiency.  State  v.  Matthews, 
80  N.  0.  424;  State  r.  Patterson,  78  N.  C.  470. 
Meantime  it  was  the  province  of  the  court, 
upon  hearing  it,  to  decide  that  it  rendered 
ctmpetent  not  only  proof  of  the  acts  done  in 
pursuance  of  the  common  design  by  a  co-con- 
spirator, even  though  not  on  trial  (State  r. 
George,  7  Ired.  823),  but  his  declarations  made 
after  the  entry  of  the  defendants  into  the 
combination,  and  up  to  the  time  when  the  of- 
fense was  committed.  State  v.  Anderson,  92 
N.  O.  732.  When  the  common  design  has 
been  proved,  the  act  of  any  one  of  the  con- 
spirators in  furtherance  of  it  may  be  shown 
by  any  competent  evidence.  State  v.  George, 
supra.  It  is  competent  to  show  a  criminal  act 
by  confession  of  a  party  as  well  as  by  means 
of  direct  proof  by  the  testimony  of  others. 
While  the  declarations  of  Fisher  as  to  the  par- 
ticipation of  the  defendants,  either  in  the  pur- 
pose to  commit  the  offense  or  the  act  of  selling 
the  policies,  if  made  after  the  sale,  would  have 
been  clearly  inadmissible  (State  v.  Dean,  18 
Ired.  63),  the  state  was  not  precluded,  after 
laying  the  foundation  by  showing  the  declara- 
tions of  the  defendants  that  he  was  their 
agent  for  that  purpose,  from  proving  his  naked 
confession  of  the  act  of  selling  certain  poli- 
cies, as,  accordhig  to  the  testimony  of  Paiker, 
he  had  agreed  to  do,  for  the  l)enefit  of  the  de- 
fendants, and  had  subsequently  attempted,  in 
his  presence,  to  do. 

It  has  been  held  that  for  the  purpose  of 
proving  the  ownership  of  property  by  a  corpo- 
ration, when  charged  in  an  indictment,  it  is 
not  necessary  to  produce  the  cortlflcate  of  in- 
corporation, or  a  copy  of  it  in  the  private 
acts  published  by  the  authority  of  the  state, 
but  that  it  is  sufficient  to  show  that  tl^  cor- 
poration carried  on  business  under  the  corpo- 
rate name  set  forth  in  the  indictment  State 
V.  Grant,  104  N.  G.  908,  10  S.  B.  554;  State  v. 
Western  N.  a  R.  R..  95  N.  O.  002.  But,  if  it 
were  conceded  that  the  testimony  of  the  wit- 
ness Rippy  that  the  companies  mentioned  held 
themselves  out  as  insurance  companies  was  in- 
sufficient, we  hold  that  the  cerdflcates.  of  incor- 
poration were  clearly  competent,  under  the  rule 
laid  down  in  Barcello  v.  Hapgood,  118  N.  C. 
712,  730,  24  S.  B.  124.  For  tiie  reasons  given, 
the  Judgment  of  the  court  below  is  affirmed. 

(119  N.  C.  849) 

STATE  V.  NOB  et  al. 

(Supreme  CJourt  of  North  Carolina.     Nov.  10, 

1896.) 
INioor  OF  HandwuitiN(>— Standard  or  Cohpaki- 

80N. 

A  bond  given  by  defendant  for  his  appear^ 
EQce  to  answer  a  criminal  charge,  and  const!- 
baling  a  part  of  the  record,  is  admissible  on  Us 


ttal  for  the  purpose  of  comparison  bv  . 

inineness  Is  quesdon* 


with  a  signatare  whose 
ed;  the  presumption  b 
to  the  bond  is  genimie. 


expert 

lesnon* 

that  the  ngnatart 


Appeal  from  superior  court,i  Jones  county; 
Graham,  Judge. 

Levi  T.  Noe  and  others  were  convicted  of 
conspiracy  to  defraud,  and  appeal.    Affirmed. 

Clark  ft  Guion,  for  appellants.  The  AttM«- 
ney  General,  for  the  State. 

AVBRY,  J.  The  objection  to  the  Jurlsdie- 
tion  and  the  6zcepti4Hi  to  the  ruling  of  the 
court  In  admitthag  the  ptoot  of  the  incorpora- 
tion of  the  insurance  companies  are  fully  di*- 
cussed  in  State  v.  Turner  (at  this  term)  2S 
&  B.  810.  It  is  therefore  needless  to  repeat 
the  reasons  for  holding  as  we  did  upon  assign- 
ments of  error  which  are  identical  with  those 
relied  on  in  this  case. 

Where  the  genuineness  of  the  paper  or  the 
signature  to  a  paper  which  it  is  proposed  to 
make  the  basis  of  a  comparison  of  handwrit- 
ing is  not  denied,  or  cannot  be  denied,  in  the 
trial  of  the  action,  an  expert  witness  mayy 
in  the  presence  of  the  jury,  compare  with  it 
another  paper  or  signature,  whose  genuine- 
ness is  questioned.  Tunstall  v.  Ck>bb,  lOd  N. 
O.  310.  14  S.  B.  28;  Groom  v.  Sugg,  UO  N. 
G.  259»  14  S.  B.  748;  State  v.  De  Graff,  113 
N.  C.  683,  18  S.  B.  607.  Under  this  rule  the 
signatures  to  affidavits  or  pleadings  filed  In 
the  cause  by  a  party,  or  to  a  paper  offered  in 
evidence  by  the  person  whose  signature  is  In 
question,  and  that  of  a  testator  to  a  will  pur- 
porting to  have  been  signed  by  him,  in  an  ac- 
tion brought  against  the  executor  appointed 
and  qualified  thereunder,  or  a  written  con-, 
tract  the  execution  of  which  by  the  testator 
is  denied^  have  been  held  to  be  proper  stand- 
ards of  comparison  to  be  used  by  such  wit- 
nesses in  their  testimony  before  the  Jury. 
Tunstall  v.  Gobb  and  State  v.  De  Graff,  supra. 
The  paper  wrlthig  admitted  as  a  standard  al 
comparison  was  the  bond,  constituting  a  part 
of  the  record  in  the  case^  for  the  appearan<^ 
of  the  defendant  Fisher  to  answer  this  charge. 
The  bond  constituted  a  part  of  the  record, 
was  presumed  to  be  genuine,  and  a  Judgment 
nisi  on  his  default  could  have  been  rendered 
against  him  and  his  sureties  on  it,  and  made 
final. on  his  failure  to  take  the  burden  upon 
himself,  and  show  it  spurious  on  t)ie  return 
of  notice  to  show  cause.  Until  the  presump- 
tion of  its  genuineness  is  satisfactorily  rebut- 
ted, the  signature  to  it  must  be  treated  like 
that  of  a  party  to  a  pleadhig  in  a  dvil  action. 
The  other  exceptions  are  without  merit,  and, 
we  must  assume,  were  not  seriously  relied  up> 
on.    The  judgment  is  affirmed. 

(m  N.  C.  8S2) 
SVATB  V.  HASSBLIi  et  al. 
(Snpreme  Gourt  of  North  Garolina.     Nov*  10^ 
1896.) 

Cbiminal  Law— Rbvisw  on  AppsAXr-FAiujas  to 
State  Grounps  or  Objcction. 
The  oTorrulinf  of  as  objection  to  a  tian- 
Bcript  of  the  record  sent  from  the  county  from 


N,C.) 


KBAMEB  t.  OLD. 


.813 


which  the  came  was  femoyed  cannot  be  assign- 
ed as  error  if  the  objector  refused  to  spedfsr  tn 
what  respects  the  transoript  was  delectiTe;  at 
least  where  there  is  no  contention  that  the  rec- 
ord is  not  sufficient  to  show  that  the  trial  conrt 
had  Jnrisdiction. 

Appeal  from  superior  court,  Jones  county; 
Graham,  Judge. 

.  (X  R.  HasseU  and  ^mother  were  convicted 
of  conspiracy  to  defraud,  and  appeaL  Af- 
flrmedL 

Olark  Sc  Ouloii,  for  appellanli.  The  At* 
tomey  Ckoieralt  for  the  State. 

AVSItT,  J.  The  assignments  of  error  are 
substantially  the  same  as  those  discussed  in 
State  y.  Turner,  20  S.  B.  810,  and  State  y. 
Noe,  Id.  812,  at  this  term.  It  may  not  be  hn* 
proper  to  add,  however,  that  one  exception, 
which  was  made  in  all  of  the  cases,  seemed 
to  be  so  clearly  untenable  that  we  have  for- 
borne In  the  other  appeals  to  discuss  it,  but, 
in  deference  to  the  opinion  of  counsel,  it 
may  be  well  to  pass  upon  it  here.  Objec- 
tion was  made  to  the  transcript  of  the  record 
from  the  county  of  Beaufort,  sent  under  the 
order  of  removal.  But  counsel  declined, 
when  requested  to  do  so,  to  point  out  or  speci- 
fy In  what  respects  the  transcript  was  de- 
fective and  InsufELcient  The  court  may  re- 
quire counsel  to  state  the  grounds  of  ob- 
jection to  testimony  of  any  kind,  and,  if 
counsel  refuse  to  comply  with  this  reason- 
able requirement,  they  do  so  at  the  peril  of 
forfeiting  the  right  to  insist  upon  an  ex- 
ception to  the  ruling  of  the  court  admitting 
or  rejecting  it  State  v.  Wilkerson,  108  N.  C. 
337,  9  S.  E.  415.  It  was  the  duty  of  de- 
fendants' counsel  to  point  out  the  defects  in 
the  record,  and,  failing  to  do  so,  they  are 
deprived  of  the  right  to  insist  that  it  is  In- 
sufELcient It  is  not  contended  that  the  rec- 
ord is  not  sufficient  to  show  that  the  court 
below  had  jurisdiction.  If  that  proposition 
could  be  maintained,  the  duty  might  devolve 
upon  this  court  of  passing  upon  it,  even  ex 
mero  motu.    Judgment  affirmed. 


(ii»  N.  a  1) 

KRAMER  et  aL  v.  OLD  et  al. 

(Supreme  Court  of  North  Carolina.     Oct  20, 

1896.) 

COXTRAOT  IK   RbSTBJLINT  OF   TbIBB  — VALlDITT- 
CONSinBllATION— BrBACH— WBAT  Con- 
STTTUnS— <IV40M0TIOK« 

1.A  stipulation  hj  veadors  of  mill  property 
that  they  will  not  thereafter  engage  in  the  same 
hairiness  in  the  ^tj  In  which  the  property  is  lo- 
cated is  not  invaUd,  as  being  in  restraint  of 
trade  for  an  unreasonable  length  of  time. 

2.  Where  the  vendors  of  a  property  and  busi- 
ness agree  not  to  engage  in  the  same  business 
in  tile  same  place  thereafter,  it  is  a  violation 
of  the  contract  for  either  of  them  to  take  stodc 
in,  help  to  organise,  or  manage  a  corporation 
formed  to  compete  with  the  purchaser. 

3.  A  contract  bv  vendors  of  mill  property  not 
to  o^tinae  a  similar  business  in  the  same  place 
thereafter  was  not  without  consideration,  be- 
cause the  property  was  worth  all  that  was  paid 
for  it 


4.  Where  vendors  of  mill  property,  who 
agreed  not  to  continue  a  similar  Vonness  in  the 
same  place  thereafter,  with  others  formed  a 
corporation  to  engage  in  the  same  business  at 
the  same  place,  neither  the  corporation  nor  those 
Interested  in  it  other  than  the  vendors,  could 
be  enjoined  tnim  carrying  on  such  business. 

Appeal  from  superior  court,  Pasquotank  ooon- 
ty;  Tlmberlake,  Judge. 

Action  by  C.  B.  Kramer  and  others  against 
James  Y.  Old,  W.  T.  Old,  W.  N.  Old,  and  the 
Elisabeth  Oily  BCanufacturfng  Cbmpeny,  to  en- 
join defendants  fh>m  engaging  in  the  milling 
busfaiess  in  Elizabeth  Oily.  From  an  order 
cohtinning  untH  the  hearing  a  temporary  re- 
straining order  theretofbre  granted,  defendants 
appeaL    Modified  and  affirmed. 

W.  J.  Griffin,  for  appellants.  B.  F.  Ayd- 
lett,  for  appellees. 

AVBRT,  J.  The  courts  in  later  years  have 
disregarded  the  old  rules  by  which  it  was 
sometimes  attempted  arbitrarily  to  fix  b7  meas- 
urement the  geographical  area  over  which  a 
contract  hi  partial  restraint  of  trade  might  be 
made  to  extoid,  and  to  prescribe  a  Ihnit  of 
time  beyond  which  it  could  not  be  made  to  op- 
erate. The  modem  doctrine  is  founded  upon 
the  basic  principles  that  one  who  by  his  skin 
and  industry  builds  up  a  business  acquires  a 
property  at  least  In  the  good  will  of  his  patrons, 
which  is  the  product  of  his  own  efTorts  (Cowan 
v.  Faiibwrther,  118  N.  C.  400,  24  ^S.  B.  212) 
and  has  the  fundamental  right  to  dispose  of  the 
fruits  of  his  own  hibor,  subject  only  to  such 
restrictions  as  are  Imposed  for  the  protection  of 
society,  either  by  express  enactments  of  law 
or  by  public  policy  (Hughes  v.  Hodges,  102  N. 
0.  239,  9  S.  B.  437;  Brpce  v.  Strickland,  81 
N.  0.  267).  But  the  property  which  one  thui 
creates  by  skill  or  talent  and  industry  is  not 
marketable  unless  the  owner  is  at  liberty  tf» 
sen  his  right  of  competition  to  the  full  extent 
of  the  field  from  which  he  derives  his  profit, 
and  for  a  reasonable  length  of  time.  Cowan 
V.  Fairbrother,  supra;  2  Etlgh,  InJ.  (  1174; 
Cloth  Co.  V.  LoiBont,  89  Law  J.  Ch.  86;  Rousil- 
l6n  v.  Rouslllon,  14  Ch.  Dlv.  851;  Claik,  Cent 
p.  451.  To  the  extent  that  the  assignor  of  this 
species  of  property  is  left  at  liberty  to  come 
into  competition  with  the  assignee,  the  market 
value  of  what  is  sold  must  fall  below  that  of 
the  untrammeled  right  to  freedom  from  competi- 
tion in  the  whole  field  from  which  the  former 
derived  the  support  of  his  business.  The  test 
of  the  reasonableness  of  the  territorial  limit  cov- 
ered by  such  contracts  is  involved  in  the  ques- 
tion whether  the  area  described  in  the  contract 
is  greater  than  it  is  necessaiy  to  make  it  in 
ordQr  to  protect  the  purchaser  from  competition 
bi  his  efforts  to  hold  and  get  the  full  benefit  of 
the  business  or  right  <A  competition  bought  by 
him.  The  three  defendants  who  sold  to  the 
plaintiff  retained  the  undisputed  ri^t  to  con* 
tlnue  in  the  same  business  and  operate  at  any 
point  beyond  Elizabeth  City  and  the  vldnity, 
and  exercised  It  by  operating  thehr  mills.  But 
in  our  case  it  wa^  not  contended  that  the  area 
of  territoiy  covered  by  the  restrictive  agree- 
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ment  was  so  tinieasoiia]t>]y  great  as  to  vitiate 
tbe  contract,  but  Uiat  the  time  for  which  the 
def^dants  covenanted  to  refrain  from  entering 
iato  the  same  business  imposed  an  unnecessary 
restriction  upon  the  rights  of  the  three  defend- 
ants, and  was,  therefore,  contrary  to  public  pol- 
icy, and  void.  It  must  be  conceded  that,  in 
so  far  as  it  is  consistent  with  the  power  to  sell 
the  property  which  is  the  creation  of  one's  own 
labor,  physical  or  mental,  society  has  the  right 
to  claim  an  open  field  for  every  man's  labor» 
skffl,  and  competition  with  others,  both  for  the 
benefit  of  his  family  and  the  more  direct  ben- 
efits accruing  to  society  from  removing  restric- 
tiGDa  and  encouraging  competition  in  every  Idnd 
of  trade.  The  reason  of  the  law  leads  to  the 
adoption  of  any  rule  that  is  calculated  to  rec- 
oncile all  conflicts  between  the  proper  exercise 
of  the  Jus  dleponendl  of  the  individual  and  the 
interests  of  society  at  large.  The  services  of 
no  one  person  are  so  valuable  to  the  public,  in 
any  field  to  which  his  business  may  extend,  as 
to  demand  that  he  shall  receive  a  smaller  price 
for  his  right  of  competition,  because  an  arbi- 
trary rule  forbids  him  to  extend  the  restriction 
fn  point  of  time  to  the  term  of  his  own  life 
or  that  of  the  purchaser,  or  .for  their  joint  lives. 
The  enlargement  of  the  restrictive  area  by  later 
adjudications  Is  founded,  therefore,  upon  a  prin- 
ciple which  it  was  reasonable  to  apply  in.  deter- 
mining what  is  the  lawful  limit  of  time.  Where 
the  contract  is  between  individuals,  or  between 
private  corporations,  which  do  not  belong  to  the 
quasi  public  <;lass,  there  is  no  reason  why  the 
general  rule  that  the  seller  should  not  be  al- 
lowed to  fix  the  time  for  the  operatiou  of  the 
restriction  so  as  to  command  the  highest  market 
price  for  the  property  he  disposes  of.  Match 
Ck).  V.  Roeber,  106  N.  Y.  473,  13  N.  E.  419; 
Morgan  v.  Perhamus,  36  Ohio  St  517;  Machine 
Go.  V.  Morse,  103  Mass.  73. 

The  stipulation  on  the  part  of  James  T.  Old, 
W.  P.  Old,  and  W.  N.  Old,  to  quote  the  exact 
language  of  the  contract,  is  "that  they  will 
not  continue  business  of  mUllng  in  the  Wdnity 
of  Elizabeth  City  after  the  first  day  of  Septem- 
ber, 1891,  and  the  full  completion  of  this  agree- 
ment" The  contract  having  been  in  other  re- 
spects performed,  the  agreement  is  now  com- 
plete in  the  sense  contemplated  by  the  parties. 
The  three  defendants  were,  at  most,  restricted 
from  engaging  in  the  business  for  the  lives  of 
each  and  every  one  of  them.  Such  a  sale  has 
been  upheld,  upon  reason  and  authority,  in  oth< 
er  courts.  The  plaintifli  bought  their  right  to 
compete  in  their  own  persons  In  the  business  to 
which  he  succeeded  as  purchaser.  It  was  not 
unreasonable  that  he  should  insist  upon  the  stip- 
ulation that  none  of  the  three  should  interfere, 
while  they  lived,  by  competition  at  the  particu- 
lar place  ifientioned,  either  with  him  as  pur- 
chaser, or  his  assignee  in  law  or  In  fact  In 
the  case  of  Morgan  v.  Perhamus,  supra,  the 
facts  were  that  a  milliner  sold  her  stock  and 
good  will,  and  engaged  '*not  to  carry  on  the 
business  at  any  time  in  future  at  the  town  of 
F.  or  within  such  distance  of  said  town  as 
would  Interfere  with  said  business,  whether  car- 


ried on  by  said  L.,  S^  and  P.,  or  their  toe- 
cessors.*'  The  agreement  was  held  to  be  bind- 
ing by  the  supreme  court,  and  the  seller  was 
enjoined  from  resuxdlng  business.  There,  as  in 
our  case,  the  time  was  not  described,  except  bb 
an  inhibition  on  a  particular  person,  with  the 
hnplicafion  that  it  should  extend  to  her  life. 
The  law  would  have  construed  ibe  contract  as 
conferring  the  right  to  sell  or  transmit  to  a  peK 
sonal  representative,  as  a  part  of  the  aasets  of 
his  estate,  the  property  bought,  whenever  the 
thne  was  fOund  to  be  oo-extensive  with  the  Uvea 
of  the  three  defendants.  Cowan  v.  Fairbrotfa- 
er,  supra;  Clark,  Cont  pp.  454,  455,  and  note 
page  456;  2  High,  IdJ.  S  1345;  Lewis  v.  Lang- 
don,  7  Sim.  422;  Bininger  v.  Clark,  60  Barb. 
113.  In  McClurg's  Appeal,  58  Pa.  St  51,  the 
agreement,  which  was  held  not  to  be  unreason- 
able, was  that  a  physician,  who  had  sold  his 
business  and  good  will  to  another  physician, 
should  '*never  thereafter  establish  himself  as  a 
physician  within  twelve  miles  [of  his  original 
place  of  business!  without  the  consent  of  the 
purchaser."  The  contract  there,  like  that  un- 
der consideration,  could  be  fairly  construed  In 

00  other  way  than  as  operating  for  the  term 
of  the  seller's  life.  These  cases  and  others  are 
cited  with  appioval  by  text  writers,  and  seem, 
as  a  rule,  to  have  established  the  reasonable  doc- 
trine contended  for  by  the  plaintiff  in  the  states 
as  well  as  in  England,    2  High,  Inj.  S  1180; 

1  Beach,  Inj.  $§  462-470;  Whlttaker  v.  Howe, 
3  Beav.  383.  It  is  elementary  learning  that  the 
single  consideration  of  paying  a  specified  sum  of 
money  by  one  party  to  a  contract  is  sufficient  to 
support  several  distinct  stipulations  by  the  other 
party  to  do  or  refrain  from  doing  certain  things, 
and  it  is  uimecessaiy  to  repeat,  in  every  para- 
graph of  the  oontract,  that  such  stipulations  are 
entered  Into  for  the  consideration  once  ex- 
pressed. It  is  sufficient  to  set  forth  that  A.  haa 
paid  or  agreed  to  pay  a  certain  sum,  and  that 
B.  has  agreed  to  do  or  abstain  from  doing  cer- 
tain things,  which  may  be  stated  seriatim  in 
s^Mirate  paragraphs.  A  case  almost  exactly 
in  point,  because  it  relates  to  a  somewhat  simi- 
lar agreement,  is  that  of  Machine  Ca  v.  Morse, 
supra. 

Though  the  contract  Is  valid  and  bindtng,  aa 
between  the  parties,  it  in  no  way  Unpabs  the 
right  of  the  defeodants  who  w«%  not  parties 
to  engage  in  any  kind  of  business  |n  Elizabeth 
City;  but  as  a  court  of  chancery  we  must  de- 
clare that,  where  injunctive  relief  is  asked.  It 
is  the  duty  of  the  court  to  restrain  the  con- 
tracting parties  from  violating  the  spbrit  as  well 
as  the  letter  of  the  agreement  Under  a  fair 
and  Just  interpretation  of  its  terms,  the  stipu- 
lati(»  meant  that  the  three  defendants  would 
not  ei^sage  in  business,  so  as  to  bring  their 
skin,  names,  and  influence  to  the  aid  of  any 
competitor  carrying  on  the  same  trade  within 
the  prohibited  limits.  It  was,  therefore,  a  vio- 
lation of  the  contract  on  the  part  of  the  thr^ 
mentioned,  or  either  of  them,  to  take  stock  in 
or  help  to  organize  or  manage,  a  corpcxadoD 
formed  to  compete  with  the  plalntitr  tai  his 
business.    Jones  v.  Heavens,  4  Ch.  Div.  636. 
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While  the  courts  win  not  restrain  a  party  boond 
by  such  a  contract  from  selling  or  leasing  his 
premises  to  others  to  engage  In  the  huslntes 
which  he  has  agreed  to  abstahi  from  canyiqg 
on,  or  from  selling  to  them  the  machinery  or 
supplies  needed  In  embarking  In  It  (Reeves  y. 
Sprague.  114  N.  0.  647,  19  S.  B.  707),  a  dlffeiv 
ent  rule  must  prevail  when  It  appears  that  the 
prohibited  party  attempts,  not  to  sell  outright 
to  others,  but  to  furnish  the  machinery  or  capi- 
tal oi'  a  portion  of  either,  in  lieu  of  stock,  in  a 
corporation  organized  with  a  view  to  competi- 
tion with  the  person  protected  by  his  contract 
against  such  injury.  The  three  contracting  de- 
fendants have  presumably  receired  the  full  val- 
ue of  the  business  sold,  and  which  is  protected 
by  their  own  agreement  against  their  own  com- 
petition, and  equity  will  not  allow  them,  with 
the  price  In  theh*  pockets,  to  evade  thehr  con- 
tract under  the  thin  guise  of  becoming  the  chief 
stockholders  fn  a  company  organized  to  do  what 
they  cannot  lawfully  do  as  Individuals. 

The  Judgment  must  be  modified  so  as  to  re- 
strain only  the  three  defendants  who  were  par- 
ties to  the  original  contract  from  engaging  in  or 
from  taking  stock  in  or  assisting  in  the  organ- 
ization of  a  corporation  formed  with  the  pur- 
pose of  cartying  on  the  business  of  mining  In 
or  in  the  yidnity  of  Elizabeth  Oily.  The  order 
must  be  vacated  as  to  the  other  defendants: 
ModlHed  and  affirmed. 


(119  N.  C.  809) 

STATE  V.  BBAL. 

(Supreme  Ck>art  of  North  Carolina.     Nov.  10, 

1896.) 

HOMIOIDB— SUFFIGIBNOT  OF  EVIDENCE. 

Defendant  was  tried  on  the  charge  of  hav- 
ing screwed  down  the  safety  valve  of  the  boiler 
of  a  steam  engine,  thereby  intentionally  causing 
an  explosion,  which  resnlted  in  the  death  of  t^9 
fireman,  G.,  and  another.  There  was  evidence 
that  the  defendant  had  been  discharged  as  fire- 
man, and  was  actuated  by  mitiice  towards  6., 
who  had  been  given  the  place;  that  defendant 
was  at  the  boiler,  alone,,  about  midnight  before 
the  explosion;  that  the  ^alve  had  been  screwed 
down  by  some  one  unknown,  by  which  the  ex- 
plosion was  caused;  that,  on  the  day  before,,  de- 
fendant had  said  that  the  boiler  would  explode, 
and  that  after  the  explosion  he  had  said  that 
he  had  expected  every  minute  that  morning  to 
hear  the  explosion,  and  in  consequence  had  not 
gone  near  the  boiler.  Held,  that  the  evidence 
was  sufficient  to  take  the  case  to  the  jury. 

Appeal  from  superior  court,  Chatham  coun- 
ty; Coble,  Judge. 

Elisha  Beal  was  convicted  of  manslaughter, 
and  appeals.    Affirmed. 

T.  B.  Womack,  for  appellant  The  Attor- 
ney General  and  Perrin  Busbee,  for  the  State. 

OLARK,  J.  The  exceptions  to  evidence  are 
without  merit,  and  require  no  discussion.  The 
prisoner  insists,  however,  that  the  judge  erred 
m  refusing  his  prayer  that  there  was  not  suffi- 
cient evidence  to  submit  the  case  to  the  jury. 
The  prisoner  was  charged  with  having  caused 
the  death  of  one  Gunter  by  screwing  down 
the  safety  valve  of  the  boiler  of  a  steam  en- 


gfue  of  which  Onnter  was  fireman,  thereby 
hitentionally  causing  an  explosion,  resulting  in 
the  death  of  Gunter  and  another  man.  There 
was  evidence  for  the  state  that  the  prisoner 
had  been  discharged  as  fireman,  Gunter  be- 
ing put  in  his  place,  and  that  he  had  malice 
towards  Gunter  in  consequence  thereof;  that 
the  prisoner  was  at  the  boiler,  alone,  about 
midnight  before  the  explosion;  that  when  the 
explosion  occurred  the  valve  had  been  screwed 
down  by  some  one  unknown,  by  which  the 
explosion  was  caused;  that,  the  day  before, 
the  prisoner  had  said  the  boiler  would  ex- 
plode, and  soon  after  it  took  place  he  was 
heard  to  say  that  he  had  expected  every  min- 
ute that  morning  to  hear  the  explosion  till  it 
took  place,  and  in  consequence  had  not  gone 
near  it  that  morning,  etc.  The  prisoner  con- 
tended that  this  evidence  was  consistent  with 
his  Innocence;  besides,  he  controverted  parts 
of  it  by  his  own  testimony.  There  was  evi- 
dence of  his  bad  character.  There  was  suffi- 
cient evidence  to.  submit  the  case  to  the  jury 
(State  ▼.  Green,  117  N.  C.  695,  23  S.  B.  98; 
State  V.  Kiger,  115  N.  C.  751,  20  8.  B.  456; 
State  V.  Rhodes,  111  N.  O.  647.  15  S.  B.  1038), 
and  upon  this  ahd  the  other  evidence  it  was 
the  province  of  thie  jury  to  find  the  facts. 
The  charge  of  the  court  carefully  guarded  the 
rights  of  the  prisoner,  and  if,  as  the  jury  must 
have  found,  the  death  of  the  two  men  was 
caused  by  the  prisoner's  screwing  the  safety 
valve  down  with  intent  to  cause  the  explosion, 
the  Jury  took  the  most  lenient  view  of  the 
case  in  returning  a  verdict  for  a  degree  of 
homicide  as  low  as  manslaughter.  By  inad- 
vertence the  judgment  of  the  court  below  is 
omitted  from  the  transcript,  but  this,  court 
ex  mero  motu  sent  dovm  an  instanter  certio- 
rari to  perfect  the  record  in  this  particular. 
State  ▼.  Preston,  104  N.  a  783,  10  &'  B.  84. 
No  error. 


(119  N.  C.  84) 

DAVIS  et  al.  v.  SANDBRLIN  et  aL 

(Supreme  Court  of  North  Carolma.     Nov.  10^ 
1896.) 

Ldcitbd  Partnership— Publication  of  Tbrms^ 
Jdsticb  ot  thb  Peaob^Action  aoainst 
Partner— CoirsTABLBs. 
}.  Under  Code,  §  8096,  providing  that  the 
terms  of  a  limited  partnership  must  be  publish- 
ed,  immediately   after  its  formation,    for  six 
weeks,  in  some  new8pai)er  of  the  county,  or  near 
the  place  of  the  partnership  business,  or  the 
partnership  shall  be  deemed  general,  a  special 
partner,  to  escape  general  liability,  must  show 
such  publication. 

2.  A  justice  of  the  peace  has  fnrisdietion  of 
an  action  to  charge  a  aefendant  with  a  partner* 
ship  debt  where  his  liability  depends  entirely 
on  the  legal  sufficiency  of  articles  of  limited 
partnership  and  matters  connected  with  tfan^r 
re^stration  and  publication. 

3.  The  action  of  a  justice  of  the  peace  in  is- 
suing a  summons  while  in  another  township  is 
not  illegal  where  It  is  returnable,  and  the  mat- 
ter is  heard,  in  his  own  township. 

4.  The  obligation  of  partners  for  a  firm  debt 
being  several  as  well  as  joint,  under  Code,  § 
187,  is  not  merged  in  a  judgment  thereon 
against  some  of  the  partners  only;    and  ths 
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proper  procedure  against  other  partners,  not 
■erred*  li  by  a  new  action. 

5.  Under  Code,  f  8810,  providing  that  It  ihall 
be  lawful  for  city  or  town  constables  to  serre 
all  process  directed  to  them  by  courts  in  their 
county,  a  constable  of  an  incorporated  town 
cannot  legally  serve  a  summons  outside  of  its 
limits  unless  It  is  directed  to  him  as  constable 
of  such  town. 

Appeal  from  superior  court,  Bertie  county; 
Boykin,  Judge. 

Action  before  a  Justice  of  the  peace  l^  M. 
L.  T.  Davis  &  Go.  against  John  W.  Sanderlln, 
Blijah  Rhodes,  and  W.  W.  Mebane,  as  part- 
ners, to  recover  on  a  debt  due  from  the  firm. 
Judgment  had  been  obtained  against  defend- 
ants Sanderlin  and  Rhodes  in  another  action 
In  which  Mebane  was  not  served,  and  this  ac- 
tion wfis  brought  to  charge  him.  Judgment 
was  rendered  for  plaintiffs  by  the  Justice  and 
by  the  superior  court  on  appeal,  and  defend- 
ant Mebane  appeals.    Reversed. 

F.  D.  Winston  and  St  Leon  Eksull,  for  appel- 
hint    Martin  &  Peebles,  for  appc^Jlees. 

MONTGOMERY,  J.  The  parties  to  this  ac- 
tion agreed  upon  the  facts,  and  submitted  the 
same  to  the  court  below,  that  judgment  might 
be  entered  according  to  the  opinion  of  his  hon- 
or. It  appears  from  the  facts  agreed  on  that 
Che  articles  of  limited  partnership  between 
the  defendant  Mebane  and  his  former  part- 
ners were  drawn  according  to  the  require- 
ments of  the  law,  and  that  th^  were  register- 
ed in  the  proper  county.  But  it  does  not  ap- 
pear that  th^  were  published  in  a  newspaper, 
as  required  by  the  statute.  Section  3096  of 
the  Code  provides  that  '^e  terms  of  the  part- 
nership (limited)  must  be  published  immedi- 
ately after  its  formation,  for  six  successive 
weeks  in  at  leaiit  one  newspaper  in  the  same 
county,  or  near  the  place  of  said  partnership 
business,  and  If  such  publication  be  not  made 
the  partnership  shall  be  deemed  general." 
The  partnership,  therefore,  was  a  general  one, 
because  of  this  failure  to  have  the  articles 
limiting  the  same  published.  We  are  not  in- 
advertent to  the  fact  that  the  argument  of 
counsel  for  both  the  plaintiffs  and  defendant, 
contained  In  their  printed  briefs,  make  no 
point  of  this  failure  to  publish  the  articles  of 
the  Intended  limited  partnership.  The  mafn 
contention  of  counsel  was  over  another  point, 
viz.  whether  the  articles  were  not  void  be- 
cause the  amount  contributed  by  Mebane  con- 
sisted of  a  bond  and  mortgage  for  fSOO,  with 
which  it  is  admitted  $300  worth  of  goods  were 
bought  and  put  into  the  partnership  business, 
Instead  of  being  in  actual  cash.  It  might  be 
that  the  contribution  of  the  bond  and  mbrt- 
gage  in  this  particular  case  would  be  a  com- 
pliance with  the  statute,  for  the  reason  that 
with  the  security  as  miich  in  value  of  goods 
was  bought  and  put  into  the  common  stock 
as  $300  in  money  would  have  purchased,  with- 
out discount.  But  the  arguments  of  counsel 
do  not  necessarily  set  forth  the  ground  on 
which  the  court  gave  Judgment  for  the  plain- 


tiffa.  The  Judgment  was  based  on  the  facts 
agreed  upon,  and,  as  we  have  seen,  those  facta 
do  not  show  that  the  articles  of  partnership 
(limited)  were  published;  and  hence,  as  a  mat- 
ter of  law,  the  partnership  was  a  general  one* 
and  his  honor  was  bound  so  to  declare. 

The  defendant  in  limine  moved,  both  in  the 
court  below  and  In  the  court  of  the  Justice  in 
which  the  action  was  originally  begun,  to  dis- 
miss, first,  because:  "That  a  court  of  the 
Justice  of  the  peace  has  no  Jurisdiction  to 
tiy  the  subject-matter  of  this  action.  To 
charge  Mebane,  as  a  general  partner,  it  was 
necessary  to  bring  an  action  in  the  superior 
court  to  declare  void  said  articles  of  partner- 
ship." The  plaintiffs  sought  to  recover  from 
the  defendant  $189,  due  by  account  for  goods 
sold  to  the  firm;  and  the  liability  of.  the  de- 
fendant was  a  question  of  law  depending  upon 
the  legal  sufilciency  of  the  articles  of  limited 
partnership  and  matters  connected  with  their 
registration  and  publication.  No  equities  were 
to  be  adjusted  between  the  partners.  It  was 
a  naked  question  as  to  whether  the  defendant 
Mebane  was  liable  with  the  other  defendants 
for  the  price  of  the  goods. .  There  is  nothing 
in  the  motion. 

The  second  objection  was:  "(2)  That  a  Jus- 
tice of  the  peace,  while  out  of  his  township, 
cannot  Issue  a  summons  returnable  to  Us 
tcwnship,  as  was  done  in  this  case,  but  must 
always  be  in  his  township,  when  Issuing  pro- 
cess." It  nowhere  apperas  in  the  record  that 
the  Justice  issued  the  summons  outside  of  his 
township.  If  be  had  done  so,  however,  it 
would  not  have  been  objectionable,  provided 
he  heard  the  matter  in  his  own  township. 

The  third  ground  urged  for  dismissal  was: 
*'(3)  That  a  motion  in  the  action  tried  beforo 
Gillam,  J.  P.,  in  which  Judgment  on  his  ac- 
count was  rendered  as  set  out  in  the  answer, 
was  the  legal  mode  of  bhidtaig  the  defendant 
Mebane  by  said  Judgment,  and  not  an  original 
action  as  In  this  case."  The  plaintiffs  in  a 
former  action  had  procured  a  summons  to  be 
Usued  by  Gillam,  J.  P.,  against  all  three  of 
the  partiiers,  induding'the  defendant  Mebane, 
for  the  same  cause  of  action,  and  they  had  re- 
covered Judgment  against  the  other  defend- 
ants only»  the  defendant  Mebane  not  having 
been  served  with  the  summons.  No  part  of 
that  Judgment  had  been  paid  when  the  last 
action  was  brought  against  the  def^dant 
Mebane.  A  new  action  was  the  proper  reme- 
dy in  cases  like  this,  as  is  admirably  shown 
in  the  opinion  of  Smith,  O.  J.,  in  the  case  of 
Rufty  V.  Clay  well,  83  N.  G.  800.  In  that  case 
the  manner  of  procedure  was  exactly  as  the 
defendant  contended  ought  to  have  been  fol- 
lowed by  the  plaintiffs  in  this  action,  and  the 
court  held  the  motion  the  beginnhig  ot  a  new 
action.  The  procedure  by  moti(Hi  is  only  to 
be  had  in  cases  where  the  contract  la  Joint 
only,  and  not  in  cases  where  the  contract  is 
Joint  and  several,  as  in  the  case  at  bar.  The 
contract  in  the  case  before  us  is  several  (sec- 
tion 187,  Code),  and  it  does  not  merge  hi  the 
Judgment,  as  it  would  have  done  If  the  con- 
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tract  had  been  joint  only.  Section  223  of  the 
Code  refers  to  contracts  Joint  only. 

But  the  last  objection  is  a  valid  one.  It  is 
as  follows:  '*(4)  That  J.  D.  Peny,  being  a 
constable  only  of  an  incorporated  town,  and 
not  a  township  or  geoi^ral  constable,  had  no 
power  or  authority  to  serve  the  summons  in 
this . action."  'Section  8810  of  the  Code  pro- 
vides that  "it  shall  be  lawful  for  city  and 
town  constables  to  serve  all  civil  or  criminal 
process  that  may  be  directed  to  them  by  any 
court  within  their  respective  counties,  under 
the  same  regulations  and  penalties  as  prescrib- 
ed by  law  in  the  case  of  other  constables," 
Before  the  enactment  of  that  statute,  the  con- 
stables of  cities  and  towns,  ^s  constables,  were 
not  authorised  under  any  circumstances  to 
serve  process  outside  of  the  limits  of  their  re- 
spective cities  and  towns,  although  the  process 
was  directed  *^  ea^  constable  or  other  law- 
ful officer  of  said  county*"  These  words  re- 
ferred to  the' constables  appointed  or  elected 
for  the  several  townships  of  the  county,  to  the 
sheriff,  to  the  coroner  under  certain  circum- 
stances. They  refer  to  the  same  officers  now, 
and,  to  authorise  a  town  or  city  constable  to 
execute  process  outside  of  his  town  or  city, 
the  process  must  be  directed  to  him  in  that 
capacity.  It  is  not  necessaiy  that  the  process 
should  be  directed  to  him  in  bis  individual 
name  as  town  or  city  constable,  but  it  must  be 
directed  to  him  in  the  name  of  the  office  he 
holds;  that  is>  as  constable  of  a  certain  city 
or  town. 

We  have  discussed  aU  of  the  exceptions, 
because  they  are  almost  certain  to  arise  In  an- 
other trial  of  this  matter.  This  action  ought 
to  have  been  dismissed  because  the  summons 
was  served  upon  the  defendant  by  an  officer 
not  authorized  by  the  law  to  serve  it.    Brror. 


8TATB  V.  MATLOOK. 

(Stipreme  Court  of  North  Carolina.     Nov.  10, 

1690.) 

FOROBRT— SuVFICtlBNOT  0»   BVTDEXOB  —  TrUL — 
OWBOTIOSS  TO  liMDBirOS— WlIVBR. 

1.  Evidence  that  the  prosecutor's  cashier 
missed  from  his  employer's  check  book  two 
numbered  blank  checks:  that  on  the  afternoon 
of  the  same  day,  defendant,  who  bad  been  seen 
about  the  prosecutor'B  office  in  the  forenoon,  pre- 
sented a  check  at  the  bank,  numbered  ,like  one 
of  the  missing  blank  ehecks,  and  fraudnlently 
purporting  to  be  signed  bv  the  prosecutor;  that, 
on  being  qaestioDed  by  the  bank  teller,  defend- 
ant tore  up  the  check,  and  ran  away;  and  that 
when  arrested  a  part  of  the  signed  check  was 
found  on  him,  together  with  a  blank  check,  the 
number  on  which  corresponded  with  one  of  the 
missing  checks,  — is  sufficient  to  establish  a 
charge  of  forgery. 

2.  In  a  prosecution  for  forgery  it  appeared 
that  defendant  was  about  the  office  of  the  pros- 
ecutor when  blank  checks  were  abstracted  from 
the  letter's  check  book,  and  had  presented  at  a 
bank  that  afternoon  a  check  numbered  like  one 
of  those  missing,  and  pnrporting  to  be  signed 
by  the  prosecutor.  The  state  asked  prosecu- 
tor's cashier  if  defeiidant  sold  any  tobacco  at 
the  warehouse  that  day,  to  which  witness  re- 
plied that  defendant  "did  not  get  any  check  if 
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he  did  sell  any  tobacco  that  day."  E^  that, 
though  the  auswer  was  not  responsive,  defend* 
ant  had  the  privilege  to  examine  the  witness 
further,  and,  having  failed  to  do  so,  cannot  com- 
plain. 

Appeal  from  superior  court,  Durham  county; 
Ooble,  Judge. 

S.  G.  Matlock  was  convicted  ct  forgeiy,  and 
appeals.    Affirmed. 

Indictment  for  forgery,  before  Ooble,  J.  '*The 
Juror^"  etc.,  •'present  that  S.  G.  Matlock,"  etc., 
"feloniously  did  falsdy  make,  forge,  and  coun- 
terfeit, and  did  cause  and  procure  to  be  falsely 
made,  forged,  and  counterfeited,  and  did  wffl- 
higly  aid  and  assist  hi  the  false  making,  forgery, 
and  counterfeiting  a  certain  instrument  in  writ- 
ing, to  wit,  an  order  for  the  payment  of  money, 
commonly  called  a  'check,'  which  said  fblse, 
foiged,  and  counterfeited  order  and  check  is  as 
follows:  *No.  6,637.  Lea,  Burch  &  Oo.  For 
tobacco.  Proprietor  Banner  Warehouse,  Dur- 
ham, N.  0.  Nov.  15,  1895.  Pay  to  S.  G. 
Morgan  or  bearer,  eighty-four  oo/ioi>  dollars. 
Lea,  Burch,  Hutchins  &  Go.  Lea,  Burch  &  Co. 
J.  A.  Warrai,  Cashier.  To  First  National  Bank, 
Durham,  N.  C.  $S4.00.'  The  said  Warren  be- 
ing cashier,"  etc.,  **and  as  such  was  authorized, 
and  it  was  his  duty,  to  draw  the  checks  of 
said  Qrm,  and  sign  his  name  to  them  as  cash- 
ier. With  intent  to  defraud,"  etc.  '*And  the 
Jurors  do  further  present  that  Matfock,"  etc., 
"feloniously  did  utter  and  publish  as  true  a  cer- 
tahd  other  f^Ose,  forged,  and  counterfeited  tai- 
strument  in  writing  called  a  check,"  etc.,  ''as 
follows  (check  same  as  above).  The  said  War^ 
Ten  being  cashier,"  etc  "With  intent  to  de- 
fraud," etc  The  jury  found  the  defendant 
guilty,  and  the  Judgment  was  imprlsohment  in 
county  Jail  for  four  years. 

Evidence:  J,  M.  Whitted  testified:  I  live  in 
Durham.  Am  teller  of  First  National  Bank. 
Said  he  had  seen  the  check  shown  him  upon  the 
stand.  Had  seen  defendant  before.  Fhrst  saw 
check  on  November  15,  18d5,  about  half  past  9 
o'clock.  Had  received  information  that  the 
checks  were  out  Witness  had  number  of 
checks.  About  half  past  3  defendant  came  in 
with  that  check.  Asked  defendant  from  whom 
he  got  check.  Said  he  got  it  at  Banner  Ware- 
house. Asked  him  who  gave  him  check.  Said 
he  got  It  at  Banner  Warehouse.  Turned  to  Mr. 
Ballard,  to  call  Warren.  Matlock  present 
Matlock  said,  give  hUn  check;  snatched  it  out 
of  witness'  hand,  and  tore  it  Witness  picked 
up  pistol,  and  said  if  he  went  out  he  would 
shoot  him,  and  defendant  said  if  he  shot  he 
would  shoot  him  in,  the  back.  Witness  took  aft- 
er defendant  who  ran,  and  caught  him.  Check 
is  for  $84.  Searched  the  defendant,  and  found 
two  pieces  of  the  check.  Defendant  had  torn  the 
pieces.  On  cross-examination  witness  stated  that 
it  was  atwut  3:30  o'clock  p.  m.  when  check  was 
presented.  First  asked  hUn  where  he  got  the 
check.  Said  he  got  it  at  the  Banner  Warehouse, 
Witness  looked  defendant  straight  In  the  eye, 
and  asked  him  if  Warren  gave  him  the  check, 
and  he  isaid  he  got  it  at  Banner  Warehouse,  and 
witness  called  Ballard  to  the  telephone.    War- 
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fen  and  witness  told  Ballard  to  bony  op,  and 
defendant  Jerked  the  check,  and  tore  a  piece  of 
It  off,  and  started  off  walking.  Witnesa  went 
out  with  a  pistol  in  his  hand,  and  defendant 
ran.  Witness  pursued  him,  and  cauglit  him. 
Joab  Bijrch  testified  that  he  was  in  the  ware- 
house  business,  and  a  noember  of  the  firm  at 
Lea,  Burch,  Hutchhis  &  Co.  Warren  is  cashier, 
and  draws  the  firm's  checks.  Saw  the  de- 
fendant on  November  15th,  in  office  of  Banner 
Warehouse.  Check  book  was  in  the  office,  ei- 
ther on  the  desk  or  in  the  drawer.  Saw  de- 
fendant in  office  some  time  between  9  and  11:30 
a.  m.,  on  November  15th.  Saw  him  on  floor  of 
warehouse  after  dinner.  The  chedk.  was  shown 
to  the  witness,  ai^d  be  said  that  the  name  "War- 
ren** signed  to  the  check  is  not  Warren*s  hand- 
writing, nor  was  it  Lea's  or  Hutchlns*  or  the 
witness'  handwriting.  Witness  was  ai^ed  as  to 
the  name  of  Warren  signed  to  the  check.  On 
cro6s-examinati(Hi  he  stated  that  they  had  a 
very  heavy  break  that  day.  J.  A.  Warren  tes- 
tified: The  check  was  shown  him.  Looked  at 
signature,  and  said  it  was  not  his  handwrlthig. 
It  was  his  duty  to  draw  checks,  and  sign  them. 
Did  not  give  this  check  to  defendant.  Missed 
ched^  in  the  morning  between  9  and  11,— Nos. 
5,637  and  5,638,— checks  missed  have  stubs 
which  were  left  hi  check  book.  Woodall  testi- 
fied: Cbec^  shown  him,  and  he  was  asked  if  he 
ever  saw  the  check  before.  Defendant  objected. 
Objection  overruled.  Defendant  excepted.  And 
the  witness  said  he  found  the  blank  check  on 
defendant's  person  after  he  arrested  him.  This 
check  is  No.  5,638.  The  witness  fitted  check  to 
stub  left  In  ched^  book  to  eOiow  that  check  cor- 
responded to  stub,  and  showed  to  the  Jury.  De^ 
fendant  objected,  and  objection  overruled.  De- 
fendant excepted.  Paper  shown  witness,  and 
he  was  asked  If  he  found  it  in  defendants  pos- 
session; said  he  took  it  out  of  defendant's  pock- 
et The  paper  waa  offered  to  evidence  under 
the  defendant's  objection;  Other  papers  were 
shown  witness,  and  he  wan  asked  where  he 
found  them,  and  he  said,  "In  defendant's  pock- 
et" J.  A.  Warren  recalled,  and  testified  that 
the  stub  book  was  the  book  of  the  firm,  and 
when  witness  discovered  that  the  checks  were 
missing  he  went  to  First  National  Bank,  and 
left  a  memorandum  of  the  numbers  of  checks  on 
the  bank,  but  did  not  remember  the  numbers 
of  the  checks  he  left  there.  He  left  the  num- 
bers that  were  torn  out  of  the  book,  and  ex- 
hibited the  stub  book  out  of  which  the  checks 
were  torn,  and  the  stub  book  was  offered  hi 
evidence  and  admitted.  Defendant  excepted. 
Check  was  shown  witness,  and  he  said  he  nei- 
ther wrote  It,  nor  signed  it,  nor  delivered  it  to 
defendant,  or  any  one  else.  Check  set  out  in 
bin  of  hidlctment  Bnd  of  it  found  hi  defend- 
ant's pocket  State  rests.  Defendant  closes. 
Warren  was  recalled,  and  the  court  hi  its  dis- 
cretion allowed  the  state  to  ask  him  if  defendant 
sold  any  tobacco  that  day.  Witness  said  that 
defendant  did  not  get  any  check  if  he  did  seU 
any  tobaooo  that  day.    Defendant  excepted. 

Chaige  of  court:    "Defendant  is  charged  with 
the  forgery  of  a  certain  check.    Forgery  is  the 


fraudulent  making  or  altering  of  a  writing  to 
the  prejudice  of  another  man's  rights.  The 
state  must  satisfy  the  Jury  from  the  evidence 
beyond  a  reasonable  doubt  of  all  the  material 
facts  necessaiy  to  constitute  the  crime  charged: 
(1)  That  defendant  falsely  made,  forged,  and 
counterfeited  the  chedc  In  guestioji,  or  that  he 
caused  and  procured  the  same  to  be  falady 
made,  forged,  and  counterfeited,  or  that  he  will* 
Ingly  assisted  or  aided  hi  the  false  making,  for- 
ging, and  counterfeiting  the  same.  (2)  That  it 
was  done  with  the  bitent  to  defraud.  (3)  That 
the  state  must  prove  the  check  as  alleged  in  the 
biU.  Did  the  defoMlant  forge  tiie  check  as 
charged  hi  the  bfll?  Did  he  sign  the  name  of 
Warren  to  the  check,  and  did  he  do  this  with 
Intent  to  defraud?  State  contends  that  he  did, 
and  that  the  evidence  Is  sufficient  to  satisfy  the 
Jury  beyaoA  a  rea80Dfll>le  doubt  Defendant 
ccHitends  that  he  did  not,  and  that  the  evidence 
is  not  sufadent  that  he  falsely  made  and  foiged 
the  check  aa  alleged.  If  the  Jury  bdleve  fvotn 
the  evid^ice  b^ond  a  reasonable  doubt  that  de- 
fendant forged  and  counterfeited. tiie  check  as 
bharged,  or  that  he  caused  the  same  to  be  false- 
ly made,"  etc,  "or  aided,"  etc,  "and  that  he 
did  this  with  hitent  to  defraud,  then  he  la 
guilty.  But  If  the  evidence  doee  not  so  satisfy 
the  Jury,  you  cannot  find  him  guilty  on  the 
first  count  The  state  relies  upon  circnmstaji- 
tial  evidence  to  prove  tiie  guilt  of  the  defendant 
and  the  court  instructed  the  Jury  that  whece 
the  state  rdies  upon  such  circumstantial  eri- 
d^ice,  the  facts  and  chcnmstances  proved  most 
not  only  be  In  harmony  witti  Hie  defendant's 
gufit  but  must  be  Inconslsteat  with  any  other 
rational  hypothesis  except  that  the  defendant  la 
gnllty.  Can  an  the  facts  proved  In  the  case  be 
tme,  and  yet  the  defendant  not  be  guUty?  The 
state  further  contends  that  whether  defleodant 
forged  the  check  or  not,  as  alleged,  that  he  did, 
as  charged  hi  the  second  count  feloniously  alter 
and  publish  as  true  a  certahi  other  forged  pa^ 
per,  with  intent  to  defraud;  that  Is,  that  he 
attempted  to  pass  such  paper  aa  charged,  and 
that  when  he  did  this  he  knew  it  to  be  a  forged 
"instrument  Defendant  contends  that  the  evi* 
dence  Is  not  suffld^it  to  satisfy  the  Jury  be- 
yond a  reasonable  doubt  that  he  knew  the  chedc 
in  question  to  t)e  a  forged  paper  when  he  at- 
tempted to  pass  It  to  the  bank,  ff  he  did  at- 
tempt to  pass  it  And  the  court  instructs  the 
Jury,  aa  to  the  second  count  that  If  they  are 
satisfied  beyond  a  reasonable  doubt  that  If  the 
defendant  tendered  or  attempted  to  pass  as  true 
a  false,  forged,  and  counterfeited  paper  or 
check,  as  charged^  and  If  th^  are  further  satis- 
fied from  the  evidence  that  at  the  time  he  at- 
tempted to  pass  it  he  knew  It  to  be  forged  and 
counterfeited,  and  did  this  with  Intent  to  de- 
fraud, then  the  Jury  should  find  him  guilty. 
Defendant  ccntends  that,  if  he  did  offer  to  pass 
the  check,  he  got  it  from  some  one  else,  and 
did  not  know,  when  he  tmdertook  to  pass  It 
that  It  was  f oiged,  and  the  court  Instructs  the 
Jury  that  it  devolves  ijikxi  the  state  to  show 
guilty  knowledge  on  the  part  of  tiie  defendant 
that  he  knew  It  to  be  a  forged  instrument  when 
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he  attempted  to  pass  it;  and,  nzdess  the.Juiy 
are  so  satisfied  beyond  a  reasonable  doubt,  from 
the  facts  and  circumstances  proved,  that  de- 
ftodant  knew,  when  he  attempted  to  pass  the 
check,  if  be  did  attempt  to  pass  it,  that  It  was 
foiged,  then  the  Jury  cannot  find  him  guilty  un- 
der the  second  count  Defendant  did  not  put 
himself  on  the  stand.  The  law  allows  him  this 
as  a  privilege,  but,  if  he.  does  not  take  advan- 
tage of  it,  the  jury  cannot  consider  the  fact  as 
prejudicial  to  him.  The  state  must  prove  the 
defendant's  gnUt  as  alleged  in  the  indictment, 
and  the  state  must  prove  his  guilt  beyond  a 
reasonable  doubt  from  the  evidence  before  the 
jury  win  be  warninted  in  returning  a  verdict  of 
guilty,*'  etc  Verdict  of  guilty.  Motion  for  new 
trial  refused.   Judgment   Appeal  by  defendant 

The  Attorney  General  and  Shepherd  &  Bus- 
bee,  for  the  State.' 

MONTGOMERY,  J.  On  the  morning  of  the 
15th  of  November,  1895,  J.  A.  Warr»i,  who 
was  cashier  of  the  prosecutors,  upon  finding 
that  two  checks,  numbered  respectively  5,637 
and  5,638,  had  been  fraudulently  detached 
from  the  check  book  of  the  prosecutors,  went 
to  the  First  National  Bank  in  Durham,  where 
the  checks  used  by  the  prosecutors  were. made 
payable  when  properly  signed  and  delivered, 
and  gave  notice  that  the  two  checks  num- 
bered as  above  had  been  abstracted,  and  that 
a  forgery  was  anticipated.  The  checks  were 
fn  blank,  and  had  not  been  signed,  when  last 
seen  by  Warren.  TAe  check  l^k  was  kept 
in  the  office  of  the  tobacco  warehouse  of  the 
prosecutors,  and  the  defendant  had  been  seen 
hi  the  office  between  the  hours  of  0  and  11 
a.  m.  of  the  15th  of  November,  and  also  in  the 
warehouse  after  dinner  of  the  same  day. 
About  3:30  in  the  afternoon  of  the  same  day 
the  defendant  presented  for  payment  at  the 
bank  the  check  numbered  5,637,  filled  in  for 
$84,  payable  to  S.  G.  Morgan  or  bearer,  and 
purporting  to  be  signed  by  the  prosecutors 
and  Warren.  The  bank  teller,  who  had  been 
notified,  questioned  the  defendant  so  closely 
concerning  the  check  that  he  tore  it  into  two 
parts,  and  ran  from  the  building,  the  teller 
following  him.  When  tiie  defendant  was  ar- 
rested, one  part  of  the  check  was  found  in 
his  pocket  Check  numbered  5,638,  being  in 
blank,  was  shown  on  the  trial  to  the  witness 
Woodall,  the  officer  who  arrested  the  defend- 
ant and  the  witness  was  asked  if  he  ever  saw 
the  check  before.  He  answered  that  he  found 
It  on  the  person  of  the  defendant  when  he 
arrested  him.  He  fitted  the  check  to  the  stub 
in  the  check  book,  and  showed  it  to  the  Jury. 
The  paper  was  then  given  in  evidence.  The 
defendant  objected  to  this  evidence.  We  do 
not  see  on  what  valid  ground.  The  defend- 
ant was  not  represented  by  counsel  here,  ei- 
ther in  person  or  by  brief,  and  we  are  unable 
to  find  any  error  hi  admitting  the  testimony, 
or  in  the  whole  record.  All  the  matters  testi- 
fied to  were  circumstances  directly  coimected 
with  the  ofTense  charged,  and  were  material 


and  relevant.  All  of  it  was  strong  testimony 
tending  to  show/  especially  when  taken  in 
connection  with  the  fa*ct  that  the  defendant 
had  been  seen  in  the  room  in  which  was  kept 
the  check  book  on  the  morning  of  its  abstrac- 
tion, that  the  defendant  was  the  person  who 
took  and  filled  out  ^^^  signed  the  check 
which  was  presented  to  the  bank  for  pay- 
ment The  check  book  and  the  stubs  attach- 
ed, which  fitted  Nos.  5,637  and  5,638,  were  in- 
troduced as  evidence  in  the  case.  The  state 
was  allowed  to  ask  Warren  if  the  defendant 
sold  any  tobacco  at  the  prosecutor's  waie- 
house  on  that  day.  The  witness  answered 
that  the  defendant  did  not  get  any  check  if 
he  did  sell  any  tobacco  there  that  day.  The 
defendant  excepted  to  the  answer.  The  an- 
swer was  not  responsive,  but  the  defendant 
had  the  privilege  to  examine  the  witness  fur- 
ther, if  he  had  so  desired;  and,  having  failed 
to  do  so,  he  cannot  complain.  The  defend- 
ant introduced  no  testimony,  and  made  no  ex- 
ception to  the  charge  of  the  court    No  error. 


(Ud  N.  c. 
STATE  V.  GKOVES  et  aL 


822) 


(Supreme  Court  of  North  CaroUna.     Nov.  10, 

1896.) 
Criminal  Law— Trial— Coxstrdction  of  Stat- 
ute—Cattlb  Defined— Effect  of  De- 
murrer TO   EVIDBNOB. 

1.  The  trial  court  In  a  criminal  case  may,  in 
its  discretion,  permit  the  prosecution  to  recall  a 
witness  after  It  has  rested  its  case. 

2.  In  Code,  §  1003,  makiug  it  a  misdemeanor 
to  willfully  and  unlawfully  kill  or  abuse  any 
*'horse,  mule,  hog,  sheep  or  other  cattle,"  the 
word  "cattle"  is  used  in  its  ffeneral  sense,  and 
embraces  all  domestic  quadrupeds,  including 
goats. 

3.  Where,  at  the  conclusion  of  the  case  for  the 

Srosecution,  the '  defendant  demurs  to  the  evi- 
ence,  and  the  demurrer  is  overruled,  it  is  prop- 
er for  the  court  to  refuse  to  permit  the  defend- 
ant to  introduce  evidence,  and  to  charge  the 
jury  on  the  state  of  facts  admitted  by  the  de- 
murrer. 

4.  An  omission  to  charge  the  jury  on  a  partic- 
ular aspect  of  the  case  is  not  error  unless  an 
instniGtion  is  asked  and  refused. 

Appeal  from  superior  court,  Duplin  county; 
Coble,  Judge. 

Jameo  Groves  and  otheris  were  charged  with 
the  unlawful  killing  of  goats.  On  the  trial, 
after  the  state  had  ret&ted,  and  a  motion  had 
been  made  to  discharge  the  defendants  for 
want  of  evidence  on  a  material  point,  the 
prosecution  was  permitted  to  recall  a  wit- 
nesd  on  such  point,  to  which  defendants  ex- 
cepted. Defendants  were  convicted,  and 
appeal.    Affirmed. 

Stevens  &  Beasley,  for  appellants.  The  At- 
torney General  and  Perrin  Busbee,  for  the 
State.  . 

CLARK,  J.  The  oourt,  In  its  discretion, 
properly  permitted  the  witness  to  be  recalled, 
and,  indeed,  might  have  done  so  even  after 
the  evidence  had  closed.  Olive  v.  Olive,  95 
N.  0.  485.  The  object  of  a  trial  is  to  ascer- 
tain the  truth  of  the  matter  in  controversy. 
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The  Code  (flection  1003)  makes  It  a  misde- 
meanor to  winfttlly  and  unlawfully  kill  or 
abuse  any  ''horse,  mule,  hog,  sheep  or  other 
cattle,*'  etc.  The  word  "cattle"  has  a  re- 
stricted sense,  which  applies  only  to  the 
bovine  species,  and  also  a  broader  meaning, 
which  includes  all  domestic  animals.  That 
it  is  used  here  In  the  latter  and  broader 
sense,  IS  apparent  from  the  context  "horse, 
mule,  hog,  sheep  or  other  cattle.**  Indeed,  the 
broader  sense  is  the  more  usual  one.  Worces- 
ter's definition,  "a  coUectiye  name  for  domes- 
tic quadrupeds,  including  the  borine  tribe, 
also  hdrses,  asses,  mules,  sheep,  goats,  and 
swine,**  was  approved  by  this  court  in  Ran- 
dall V.  Railroad  Co:,  104  N.  G.  410,  418,  10  S. 
E.  691.  To  same  effect  are  the  Standard* 
Webster,  and  Century  Dictionaries.  In  the 
Scriptures,  the  word  "cattle"  ordinarily  and 
usually  embraces  goats,  notably  in  the  con- 
'  tract  between  Laban  and  Jacob.  Gen.  zzz., 
90,  32.  In  Decatur  Bank  v.  St.  Louis  Bank, 
21  Wall.  294,  the  word  "cattle**  is  held  to  be 
broad  enough  to  include  even  swine.  In 
England  the  statute  9  G^.  I.  c.  22  (common- 
ly called  the  "Black  Act**)  made  it  punish- 
able with  death,  without  benefit  of  clergy, 
"to  maliciously  and  unlawfully  kill  any  cat- 
tle.** Under  this  it  was  held  that  the  statute 
embraced  domestic  animals  other  than  the  bo- 
vine species,  as  a  mare,  in  2  East,  P.  C.  1074; 
Rex  V.  Paly,  2  W.  BL  721,  and  "pigs,"  in  Rex  v. 
Chappie,  1  Russ.  &  R.  77.  The  demurrer  to 
the  indictment,  therefore,  on  the  ground  that 
"other  cattle**  did  not  include  goats,  was 
properly  overruled. 

The  defendant  demurred  to  the  evidence, 
and  the  court,  after  overruling  such  demur- 
rer, properly  refused  to  allow  the  defendant 
to  Introduce  further  evidence,  and  charged  the 
jury  upon  the  state  of  facts  admitted  by  the 
demurrer.  State  v.  Adams,  115  N.  C.  775, 
784,  20  S.  E.  722,  and  cases  there  cited.  As 
stated  in  that  opinion,  if  the  defendant  has 
evidence,  he  should  give  the  Jury  the  benefit 
of  it,  and  (unless  his  own  evidence  proves 
the  case  against  him)  it  will  be  still  open  to 
him  to  ask  an  instruction  that  there  is  not 
sufficient  evidence  to  go  to  the  Juiy.  But, 
if  he  demurs  on  that  ground,  the  court  will 
not  permit  him  to  "take  two  bites  at  a  cher- 
ry** by  fishing  for  the  opinion  of  the  court, 
and  afterwards  introducing  testimony,  if  the 
demurrer  Is  overruled. 

There  is  nothing  to  show  that  the  court 
was  prayed  and  refused  to  charge  that,  if  the 
defendants  killed  the  goats  by  mistake,  they 
would  not  be  guilty.  A  mere  omission  to 
charge  on  a  particular  aspect  of  the  case  is 
not  ground  of  exception,  unless  an  instruc- 
tion is  asked  and  refused.  State  v.  Vamer, 
115  N.  C.  744,  20  S.  E.  518,  and  numerous 
cases  cited  In  CHark's  Code,  p.  882.  Besides, 
there  is  no  evidence  set  out  tending  to  show 
that  such  state  of  facts  was  in  proof,  and  the 
court  in  fact  charged  the  Jury  that  they 
must  be  satisfied  beyond  a  reasonable  doubt 
that  the  defendants  willfully  and  unlawfully 


killed  the  goats  in  an  Inclosure  not  surround- 
ed by  a  lawful  fence,  thus  excluding  the  idea 
of  a  killing  by  mistake.     No  error. 


(119  N.  C.  895) 
STATE  V.  BROWN. 
(Supreme  Court  of  North  Oirollna.     Nov.  10, 

1896.) 
Criminal  Law^Cslsbrating  Mabriaob  bt  Ova 

NOT  AN  OPPICBR  OR  MlVISTBR. 

It  is  not  a  crime  for  one  not  an  ofllcer  or 
minister  to  celebrate  a  maitiage  with  the  oon- 
sent  of  the  parties  to  it. 

Appeal  firam  superior  ooort,  Pender  connty; 
Starbuck,  Judge. 

B.  J.  Brown  was  IndictiMl  and  tried  for  cele- 
brating a  marriage,  he  at  the  time  not  being 
an  officer  or  minister,  and  there  was  a  ver- 
dict of  guUty.  From  a  Judgment  granting  a 
motion  in  arrest  of  judgment*  the  state  ap- 
peals.   Affirmed. 

The  Jndictment  is  as  follows:  **The  jurors 
for  the  state  upon  their  oath  present  that  B.  J. 
Brown,  late  of  said  county,  on  the  14th  day 
of  ACarch,  1805,  In  said  county,  not  then  and 
there  being  an  ordahied  minister  of  any  re- 
ligious denomination,  or  a  justice  of  the  peace 
of  said  county,  and  not  being  by  law  author- 
ized so  to  do,  did  unlawfully,  willfully,  and 
comq;(tly  celebrate  and  solemnize  the  mar* 
riage  between  Joseph  W.  Smith,  a  male  per- 
son, and  Mary  E.  Newklrk,  a  female  person, 
contrary  to  the  statute  In  such  cases  made 
and  provided  and  against  the  peace  and  dig- 
nity of  the  state.  (2)  And  the  Jurors,*'  etc, 
'further  present  that  defendant,  in  said  coun- 
ty, on  the  day  and  year  aforesaid,  not  then 
and  there  being  an  officer  authorized  by  law  to 
celebrate  a  marriage,  to  wit,  an  ordahied  min- 
ister of  any  religious  denomination  or  a  jus- 
tice of  the  peace  of  said  county,  did  unlawful- 
ly, wfllfully,  corruptly,  and  falsely  presume  to 
act  as  an  ordahied  nfinister  of  the  Missionary 
Baptist  denomination,  and,  so  presuming  to 
act  as  such  officer,  did  then. and  there,  in  said 
county,  celebrate  and  solemnize  a  marriage 
between  Joseph  W.  Smith,  a  male  person, 
and  Maiy  B.  Newldrk,  a  female  person,  and 
then  and  there  pronounce  them  man  and  vdf  e, 
not  being  by  law  authorized  so  to  do,  contrary 
to  the  statutes  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
state.  (3)  And  the  Jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present  that  the 
said  B.  J.  Brown,  In  said  county,  on  the  day 
and  year  aforesaid,  not  then  and  there  being  a 
public  officer  duly  authorized  by  law  to  cde- 
brate  a  marriage,  to  w\t,  an  ordained  min- 
ister of  any  religious  denomination,  or  a  jus- 
tice of  the  peace  of  said  county,  did  unlawful- 
ly, willfully,  corruptly,  falsely,  and  fraudu- 
lently personate  an  ordained  mlnist»  of  the 
Missionary  Baptist  denomination,  and  so  «n- 
lawfully,  willfully,  corruptly,  falsely,  and 
fraudulently  personating  an  ordained  mlnlsterof 
the  Missionary  Baptist  denomination,  a  public 
officer  authorized  by  law  to  celebrate  a 
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rlage,  did  then  and  there,  in  said  county,  cele- 
brktfe  and  KdemnlBe  a  marrlai^  between  Jos. 
W.  Smith,  a  male  person,  and  Mary  B.  New- 
kirk,  a  female  person,  and  then  and  there 
pronomice  them  man  and  wife,  to  the  great 
perversion  of  pabUc  Justice,  to  the  evil  ex- 
ample of  an  others,  contrary  to  the  statutes 
in  such  cases  made  and  provided,  contrary  to 
law,  and  against  the  peace  and  dignity  of  the 
state.    [Signed]    Richardson,  Solicitor.** 

The  Attorney  General  and  Stevens  &  Bea»- 
ley,  tot  the  State. 

FAIRGIOTH,  a  J.  The  indictznent  con- 
tains three  counts:  (1)  Charging  that  defend- 
ant, not  behig  an  ordained  minister  or  a  Jus- 
tice of  the  peace,  and  net  being  by  law  au- 
thorized so  to  do,  did  unlawfully,  willfully,  and 
corruptly  solemnize  a  *  marriage  between  a 
male  and  female,  etc;  (2)  charging  that  de- 
fendant, not  being  authorized  by  law  to  c^e- 
brate  a  mairlage,  did  unlawfully,  etc^  presume 
to  act  as  an  ordained  minister,  and  celebrate  a 
marriage  between  a  male  and  female  person, 
and  to  pronounce  them  man  and  wife,  con- 
trary to  the  statute,  etc.;  (3)  charging  that  de- 
fendant, not  being  a  public  officer,  nor  an  or- 
dained minister  or  justice  of  the  peace,  did  un- 
lawfuQy,  etc.,  personate  an  ordained  minister, 
and  ^  so  celebrate  a  marriage  between  a  male 
and  female  person,  and  pronounce  them  man 
and  wife,  contrary,  etc.  The  Jury  rendered  a 
verdict  of  gulHy,  and,  on  motion  of  the  defend- 
ant, judgment  viras  arrested,  and  the  solicitor 
excepted  and  appealed.  The  record  dlsdoses 
no  evidence  by  the  sftate  or  the  d^endant,  nor 
any  exception,  except  a»  above  stated.  Aa- 
Burning,  howeyer,  every  fact  alleged  to  be 
true,  we  are  unable  to  dliscover  any  criminal 
offense  known  to  the  law.  We  are  referred 
to  no  authority  for  the  poskion  of  the  state. 
We  were  referred  to  Code,  I  1812,  which  only 
prescribes  what  is  a  valid  marriage;  also  to 
Code,  §  1112,  which  imposes  a  penalty,  and 
declares  it  to  be  a  misdemeanor  for  any  of- 
ficer to  fall  to  return  process,  etc.,  or  for  any 
person,  who  is  not  authorized  by  law,  to  pre- 
sume to  act  as  any  such  officer.  So  the  case 
is  that  of  a  private  citizen,  unofficial,  celebrat- 
ing a  marriage  between  a  man  and  woman, 
with  their  consent,  and  they  are  not  compSaln- 
ing,  and  are  presumably  satisfied,  and  enjoy- 
ing their  new  relation.  We  are  not  aware  of 
any  statute  or  principle  of  the  common  law 
declaring  the  action  of  the  defendant  to  be  a 
criminal  offense.  We  are  not  considering  the 
Validity  or  invalidity  or  efflect  of  the  action  of 
the  several  parties.    Affirmed. 


(119  N.  C.  199) 
FERRELL  et  al.  v.  HALES  (two  cases). 

(Supreme  Court  of  North  Carolina.     Nov.  10, 

189a) 
TaiALr— Entbt  or  Vbrdict  —  Judgment  —  Bntbt 

BY  ClBBK— EJnTBT  NimO  PRO  TUNO— 'OpsiA- 
.      TION  AHD  SmCT<— EfFBOF  OF  APPBAL. 

1.  A  verdict  rec^ved  by  the  clerk  by  consent 
of  parties,  though  the  judge  was  not  present  at 
the  time,  is  valid. 


2.  A  verdict  was  returned  on  Saturday,  the 
last  day  of  the  term,  and,  in  the  absence  of  the 
judge,  was,  bv  consent,  received  Iqr  the  derk. 
No  entcy  of  Jadgment  was  made  at  the  time. 
HM  that  a  Jadgment  entered  by  him  the  follow- 
ing Monday  was  a  nullity. 

3.  An  appeal  theiefrom  did  not  operate  to  re- 
move the  record  so  as  to  render  invalid  an  order 
entered  by  the  judge  at  the  next  term. 

4.  A  verdict  was  retnrned  Into  coort  on  the 
last  day  of  the  term,  and,  the  judge  not  being 
present,  was.  by  consent  of  parties,  received  by 
the  clerk.  At  the  next  term  the  judge  ordered 
the  entry  of  JndCTient  nunc  pro  tunc,  add 
that,  as  between  tiie  parties,  the  jadgment  was 
operative  as  though  entered  at  the  former  term. 

5.  It  was  not  essential  to  the  validity  of  such 
jadgment  that  notice  of  the  entry  should  have 
been  siven. 

6.  Under  CV>de^  I  483,  providing  that  a  judg- 
ment is  a  lien  from  the  first  day  of  the  term  at 
which  it  is  entered,  a  judgment  entered  nunc 

8ro  tunc  on  a  verdict  entered  at  a  former  term 
I,  as  to  third  parties,  effective  only  from  the 
term  at  which  it  was  docketed. 

7.  Where  tobacco  is  sold  by  sample,  examina- 
tion of  outside  balks,  and  representations  hy  the 
vendor,  he  is  liable  for  latent  defects. 

Appeal  from  superior  court,  Durham  county; 
Coble,  Judge. 

Action  by  W.  L.  Ferrell  and  W.  N.  Carter 
against  J.  J.  Hales  to  recover  damages  from 
false  representations  on  a  sale  of  tobacco. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.  Affirmed. 

Manning  &  Foushee^  H.  G.  Oonaor,  and 
Shepherd  &  Busbee,  for  appellant  Winston 
&  Fuller  and  Boone  &  Bryant,  for  appelleea 

OTiARK,  J.  Thbre  are  two  appeals  in  this 
case^  one  from  the  Judgment  entered  by  the 
derk  upon  the  verdict,  and  the  other  from  the 
judgment  rendered  by  the  judge  at  the  next 
term,  nunc  pro  tunc;  but  for  convenience  both 
can  be  disposed  of  together.  The  verdict  was 
rendered  at  11:40  p.  Uk,  Saturday,  of  the  sec- 
ond weeli.  This  case  differs  from  Delaiield  v. 
Gonstructfon  Co.,  115  N.  C.  21, 20  S.  £,  167,  in 
that  the  judge  had  not  left  the  court,  and, 
though  he  was  not  in  the  court  room  in  per- 
son whtti  the  verdict  was  rendered,  it  was  re- 
ceived by  the  clerk  by  consent  of  parties,  and 
was,  therefore,  a  valid  judgment  in  all  re- 
spects. The  term  was  not  extended  by  the 
judge,  as  authorized  by  chapter  226,  Acts  1893, 
but  the  verdict  was  within  the  limits  of  the 
term  if  the  judge  were  present;  and  he  was 
present  Uirough  the  clerk,  who  could,  by  con- 
sent of  parties,  represent  him  for  the  purpose 
of  receiving  the  verdict  State  v.  Austin,  108 
N.  a  780,  la  a  E.  219.  if  the  (derk  thereupon 
had  entered  up  the  judgment,  it  would  un- 
questionably have  been  valid,  for  the  Code, 
S  412  (1),  provides  that  upon  receiving  the  ver- 
dict, "if  a  different  direction  be  not  given  by 
the  court  the  clerk  must  enter  judgment  in 
conformity  with  the  verdict"  Even  if  the 
clerk  had  mer^  entered  a  memorandum  as 
"Judgt,**  It  would  have  been  euffielent,  ac- 
cording to  the  autlioritles,  and  the  judgment 
in  full  could  have  been  drawn  out  thereafter. 
I>avis  V.  Shaver,  61  N.  C.  18;  Jacobs  v.  Burg- 
wyn,  63  N.  C.  193.  But  neither  judgment  nor 
memorandum  of  judgment  was  entered,  there 
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being  no  action  whatever  taken  beyond  receiv- 
ing tbe  yerdlct  It  was,  tberefoie,  clearly  in- 
competent for  the  clerk  to  attempt  to  enter 
judgment  on  the  Monday  following.  It  must 
be  declared  a  nullity,  and  in  the  appeal  from 
the  same  the  appellees  will  pay  the  costs  in 
this  court. 

At  the  next  term  the  record  presented  the 
case  of  a  valid  verdict,  but  with  no  Judgment 
entered  thereon. '  Hie  Judge  could  not  set 
aside  a  verdict  rendered  at  the  previous  term; 
and,  if  he  could  not  enter  Judgment  upon  the 
ficts  found  by  the  Jury  by  their  recorded  ver- 
dict, the  matter  would  have  been  forever  sus- 
pended, lil^e  Mahomet's  coffin. 

'*In  Aladdin's  tower 
"Some  unfinished  window  unfinished  must  re- 
main." 

Not  so  in  legal  proceedings,  which  deal  with 
matters  of  fact,  not  fancy.  The  Judge  at  the 
next  term,  seeing  the  record  complete  up  to 
and  including  the  verdict,  properly  rendered 
Judgment  nunc  pro  tunc.  This  was  practical 
common  sense,  and  is  Justified'  by  precedent 
Bright  V.  Sugg,  15  N.  0.  492;  Long  v.  Long, 
85  N.  O.  415;  Smith  v.  State.  1  Tex.  App.  408. 
As  to  difficulties  suggested,  it  may  be  6t)served 
that,  while  the  Judgment,  as  between  the  par- 
ties, is  entered  as  of  the  former  term,  nunc 
pro  tunc,  as  to  third  parties  it  can  only  be  a 
lien  from  the  docketing,  which,  by  the  Oode, 
\  433,  has  elTect  from  the  first  day  of  the 
term  at  which  it  was  actually  rendered.  In 
the  present  case  the  Judge  |it  the  second  term 
who  rendered  the  Judgment  was  the  same  who 
had  presided  at  the  trial  term,  but,  had  there 
been  different  Judges  at  the  two  terms,  it  is 
the  latter  who.  In  case  of  disagreement,  should 
settle  the  case.  The  matters  excepted  to,  up 
to  and  including  the  verdict,  should  be  settled 
by  the  first  Judge,  and  his  statement  sent  up 
in  the  case  made  by  the  last  Judge,  as  Is  the 
case  with  exceptions  as  to  matters  not  imme- 
diately appealable  for  lack  of  final  Judgment, 
as  hi  Jones  v.  Call,  89  N.  C.  188,  96  N.  C.  337, 
and  2  S.  B.  ei7;  Blackwell  v.  McCaine,  105  N. 
C.  460,  11  S.  B.  3t50.  It  is  also  excepted  to 
this  last  Judgment  that  the  case  was  in  the 
supreme  pourt  by  appeal  from  the  alleged 
Judgment  by  the  clerli:,  but,  as  we  have  seen, 
that  attempted  Judgment  was  a  nullity,  and 
of  no  more  effect  tban  would  have  been  the 
same  entry  on  the  record  by  a  stranger.  The 
Judge  properly  treated  it  as  a  nullity,  and  the 
appeal  from  such  unauthorized  entry  on  the 
record  could  not  have  the  effect  to  take  the 
case  into  this  court  so  as  to  subtract  it  from 
legal  orders  of  the  Judge  presiding  in  the  court 
below.  No  notice  of  motion  was  necessary  at 
term  time  in  a  cause  pending  on  the  docket. 
Coor  V.  Smith,  107  N.  C.  430,  11  S.  E.  1080; 
Sparrow  v.  Davidson  (College,  77  N.  a  36; 
University  v.  Lasslter,  83  N.  C.  38,  and  other 
cases  cited  in  Clark's  Code  (2d  Ed.)  p.  652. 

A  careful  examination  of  the  exceptions  to 
instructions  given  and  for  refusal  to  give  Xxk- 
structions  prayed  shows  no  error.  Without 
taking  them  up  in  detail,  the  court  below  is 


sustained  by  the  principles  laid  down  in  Lewis 
V.  Rountree,  78  N.  O.  323;  Love  v.  Miller^  104 
N.  C.  582,  10  S.  E.  685;  BlacknaU  v.  Rowland, 
108  N.  C.  554, 13  S.  E.  191;  Id.,  116  N.  C.  389, 
21  S.  E.  29a  The  tobacco  was  sold  by  sam- 
ple and  examination  of  outside  bulks,  and  up- 
on representations  made  by  the  defendant. 
The  defects  were  latent,  and  as  to  matters  pe- 
culiarly within  tbe  knowledge  of  the  defend- 
ant   No  error. 

.      (»  Qa.  63e> 
McCANDLESS  v.  R0D6ERS. 
(Supreme  Court  of  Georgia.     Nov.  2,  1896.) 
APPEAI/—R.BVIEW— Defective  Rbcoro. 
The  bill  of  exoeptions  in  this  case  Is  ii^ 
many  respects  so  obviously  defective  and  in- 
complete that  it  presents  no  question  which  this 
court  can  intelligently  consider  and  pass  upon. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Butts  county;  J.  8w 
Candler,  Judge. 

Action  by  S.  C.  McCandless  against  Rob- 
ert L.  Rodgers.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

The  foUowhig  is  the  official  report: 
The  bill  of  exceptions  in  this  case  sets  fortlt 
that  a  bill  lor  hij  unction  Ui  which  S.  G.  Mc- 
Candless was  complainant  and  R.  L.  Rodgerv 
respondent  came  on  to  be  heard  before  Judge 
John  S.  Candler,  at  chambers,  in  Atlanta,  ob 
March  13th  (no  year  being  stated);  that  upon 
considering  said  bill  ''the  same  was  denied. 
And  now  comes  S.  O.  McCandless,  within  twoi- 
ty  days  from  said  decision  refusing  said  biU 
for  injunction,  and  alleges  said  denial  to  be  er- 
ror.*' The  bin  of  exceptions  nowhere  shows 
in  what  county  or  ih  what  court  the  litigation 
was  pending.  It  states  that  certain  things  were 
the  only  parts  of  the  record  necessary  to  a 
clear  understanding  of  the  error  complained  oC, 
but  does  not  state  what  parts  of  the  evidence 
were  material,  nor  does  it  state  that  no  evidence 
was  hitroduced  upon  the  hearing.  It  does  not 
appear  from  the  bill  of  exceptions  wfien  the  de- 
cision complained  of  was  rendered. '  The  cep« 
tificate  of  the  judge  to  the  bill  of  exceptions 
says  nothing  as  to  the  evid^ce,  but  states  that 
the  bill  of  exceptions  is  true,  and  speciflea  all 
of  the  record  necessary.  It  also  contains  the 
following:  "This  bill  of  exceptions,  signed  with 
this  additional  statement  of  fact:  The  hearing 
of  the  bill  was  on  the  13th  of  March.  I  re^ 
served  my  judgment  until  the  21st  March,  when 
the  injunction  was  denied.  I  gave  papers,  with 
order  to  my  derk  in  Atlanta  to  mall  to  derk  of 
superior  <x3urt  of  Butts  county.  I  returned  to 
my  office  in  Atlanta  from  one  of  my  outside 
courts  on  March  30th,  and  found  that  clerk  in 
my  office  had  neglected  to  forward  papers  with 
order  denying  injunction  to  cleik  Butts  superior 
court.  I  at  once  forwarded  same  to  derk,  and 
wrote  letter  to  derk  with  papers,  requesting 
him  to  notify  Mess.  Ray  &  Ray  of  order  at  once^ 
They  represent  to  me  that  the  derk  of  Butts 
superior  court  did  not  notlQr  them  of  .my  hav- 
ing filed  papers  and  order  with  hhn  on  30t]^ 
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March  mrtfl  13th  of  ApriL  They  have  tender- 
ed me  this  bin  of  exceptions  on  16th  April,  and, 
while  it  is  already  too  late,  unless  ordei  is  treat- 
ed of  date  March  30,  1896,  which,  behig  the 
date  of  the  rendition  and  filing  order  tai  clerk's 
office  Bntts  superior  court,  should  be  treated 
as  the  date  denying  the  injonction/'  This  cer- 
tiilcate  was  dated  April  16,  1896.  No  certifi- 
cate whatever  of  the  cleric  of  the  superior  court 
as  to  the  bill  of  exceptions  appears  upon  the 
bill  of  exceptions,  but  in  the  transcript  of  the 
record,  not  attached  in  any  way  to  the  bill  of 
exceptions,  appears  a  certificate  as  fbllows: 
"Georgia,  Butts  County.  I  do  certify  that  the 
within  is  the  true  original  bin  of  exceptions 
which  was  filed  In  my  office,"  etc.  This  cer- 
tificate foUows  certain  portions  of  the  record 
and  precedes  other  portions.  For  these  reasons 
no  further  report  is  made. 

Ray  &  Ray,  for  plalatifT  in  error.     Robt  U 
Rodgers,  in  pro.  per. 

PER  CURIAM.    Judgment  affirmed. 


m  Ga.  164) 

SAVANNAH,  F.  ft  W.  BY.  CO.  y.  WALLER. 

(Supreme  Court  of  Georgia.     Aug.  16,  1895.) 

Railroads— Injury  to  Licbksbb  ki  Yards— 
*  AcOlDBXt. 

1.  Mere  permissioii  by,  or  implied  license 
from,  a  railway  company  for  cMldren  to  enter 
its  yard  for  the  purpose  of  carrying  meals  to 
their  fathers,  there  being  a  perfectly  safe  way 
for  the  cliildreD  to  pass  and  repass  without  go- 
faig  under  freight  cars  standing  upon  tracks  in 
the  yard,  will  not  subject  the  company  to  Ua- 
bllily  for  injuries  caused  to  one  of  these  chil- 
dren by  pushing  upon  him  a  oar  under  which  he 
hod  suddenly  gone  for  the  purpose  of  getting 


a  ball  which  had  been  thrown  there,  but  for  the 
the  throwing  of  which  the  company  was  in  uo 
way  responsible;  and  it  not  appearing  that  the 
company's  servants  by  whom  the  car  was  put 
in  motion  knew,  had  reason  to  know,  or  were 
in  a  position  to  discoyer,  that  the  child  was  un- 
der it  at  the  time.  The  sudden  throwins  of  the  ball, 
the  child's  being  attracted  therelis^,  and  his  mpidly 
following  it  under  the  car,  all  together,  constitut- 
ed an  emejtgency  which  the  company  could  not 
reasonably  have  anticipated  or  guarded  against; 
and  consequently  the  unexpected  catastrophe 
which  resulted  from  the  movement  of  the  car 
at  the  very  moment  when  the  child  was  exposed 
to  danger  was  a  mere  casualty  or  accident,  for 
which  the  company  should  not  be  held  liable, 
Atkinson,  J.,  dissenthig. 

2.  Where,  by  permission  of  its  officers,  the 
yard  of  a  railroad  company,  where  its  trains 
are  constantly  drilling,  is  frequented  at  a  given 
hour  daily  by  young  children,  who  come  there 
on  lawful  business,  such  permission,  when  act* 
ed  upon  regularly  for  a  number  of  years,  is  at 
least  notice  to  the  defendant  of  the  probable 
presence  of  such  children  at  such  place  at  such 
hour,  and,  in  the  running  and  drilling:  of  its  cars 
during  the  time  when  they  are  usually  present, 
the  company  is  bound  to  exercise  such  care  as 
would  afford  reasonable  protection  to  any  of 
such  children  as,  happening  to  be  upon  the  yard, 
might  have  casually  strayed,  or  by  some  object 
been  allured,  upon  one  of  its  tracks;  and  the 
measure  of  precaution  so  to  be  taken  is  to  be  es- 
timated with  reference  to  the  apparent  peril  of 
the  position,  coupled  with  the  capacity  of  the 
child  to  know  and  appreciate  its  danger,  and  the 
absence,  or  probable  absence,  of  such  discretion 


aa  would  enable  it  to  take  proper  measures  for  its 
own  jprptectlon.     Per  AUEmson,  J.,  dissenting^ 

8.  where,  in  an  action  agahast  a  railroad  Com- 
pany for  damages  for  personal  injuries  inflict- 
ed, it  appears  that  in  switching  its  cars  a  train 
of  the  company  was  run  backward  through  its 
yard  at  a  time  during  the  day  when,  with  the 
permission  of  the  officers  of  the  company,  youug 
children,  not  of  sufficient  discretion  to  take  pre- 
cautionary measures  for  their  own  safety,  were 
accustomed  to  assemble  there,  and  that  one  of 
such  children,  running  under  a  stationary  car 
to  get  a  ball  which  had  been  thrown  there,  was 
run  over  and  injured  in  consequence  of  this  car 
being  suddenly  put  in  motion  by  the  backing 
train  coming  m  contact  with  it,  and  where  it 
further  appears  that  no  lookout  was  stationed 
upon  the  rear  of  said  backward-moving  train, 
or  elsewhere  thereon,  so  as  to  oonunand  a  view 
of  its  movements,  and  give  notice  to  those  in 
charge  of  the  engine  of  danger  to  one  of  such 
children  who  may  have  either  casually  strayed 
upon  the  track,  or  who  might  by  any  means 
have  been  allured  thereon,  and  where  It  further 
appears  that  no  other  eifnivalent  precautionary 
measures  were  taken  to  prevent  injuries  which 
might  have  been  probab^r  thus  inflicted,  a  ver- 
dict of  the  jury  nnding  against  the  defendant 
upon  the  question  of  nefpUgence,  and  awarding 
damages  for  the  injury,  is  supported  by  the  evi- 
dence^ and  is  not  contrary  to  law.  Per  Atkin- 
son, J.,  dissenting. 

(Syllabus  by  the  Court; 

.Brror  from  city  court  of  Savannah;  A.  H. 
MacI>onell,  Judge. 

Action  by  John  J.  Waller,  by  next  friend, 
against  the  Savannah,  Florida  &  Western  Rail- 
way Company  to  recover  damages  for  personal 
injuries.  From  a  judgment  for  phdntiff,  de- 
fendant brhigs  error.    Reversed. 

The  foQowing  is  the  official  report: 
The  plaintifiC,  a  boy  of  seven  years  and  nine 
months,  was  caught  under  a  moving  car  of 
the  railroad  company,  and  his  right  leg  was  so 
crushed  as  to  render  necessary  an  amputation 
Just  below  the  knee.  His  father  was  employed 
\)y  the  company  as  a  laborer  in  repairing  cars, 
his  place  of  work  at  the  time  being  in  the  com- 
pany's yard  in  the  city  of  Savannah,  on  the 
other  side  of  the  track  where  the  injury  oc- 
curred from  that  where  his  home  was  situated. 
For  about  a  month  the  plaintiif  had  been  bring- 
ing his  father's  dinner,  and  was  accustomed  to 
go  across  the  track  for  this  purpose.  This  prac- 
tice by  plaintiff  and  others  was  known  to  the 
company,  and  the  time  allowed  for  dinner  (30 
ndnutes)  did  not  admit  of  the  father's  going  to 
his  home  for  the  same.  On  the  day  in  ques- 
tk)n,  about  1  o'clock,  the  plaintiff  had  carried 
the  dinner,  and  was  returning.  At  the  same 
time  three  employes  of  the  company,  other  than 
his  father,  were  engaged  in  throwing  and  catch- 
ing a  ball  from  either  side  of  the  track  where 
the  injury  occurred.  As  plaintiff  approached, 
walking  on  the  space  between  two  tracks,  the 
ball  was  thrown  towards  one  of  the  men,  who 
failed  to  catch  it,  and  it  bounced  upon  a  cross- 
tie,  and  went  under  the  end  of  the  last  of  a 
number  of  freight  cars  standlog  still  upon  the 
trads.  One  of  the  men  said  to  plaintiff,  ''Son- 
ny, get  that  ball."  He  thereupon  ran  for  it, 
and  it  seems  that  some  negro  boys  were  run- 
ning for  it  at  the  same  time.  Plaintiff  went 
upon  the  tiack,  and  then  under  the  end  of  the 
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car,  putting  bis  foot  upon  the  brake  beam* 
and  reaching  for  the  balL  While  in  this  situa- 
tion Vhe  standing  cars  were  struck  at  the  other 
end  of  the  train  l^  a  number  of  oth^  cars 
pushed  by  the  company's  engine  for  the  pur- 
pose of  making  a  coupling.  They  rolled  20  or 
more  feet,  and  plaintiff  was  knocked  down  two 
or  three  times  in  the  effort  to  escape,  and  suc- 
ceeded hi  doing  so  only  with  the  loss  of  his 
leg.  He  brought  suit  for  damages,  and  t>btain- 
ed  a  verdict  agahist  the  company  for  $4,000. 
The  company  excepted  to  the  oyerruling  of  its 
general  demurrer  to  the  declaration,  to  the  de- 
nial of  a  nonsuit,  and  to  the  refusal  of  a  new 
trial 

Erwln,  Du  Bignon  &  Chisholm,  for  plaintiff 
In  error.  W.  W.  Gordon,  Jr.,  for  defendant  hi 
error. 

LUMPKIN,  J.  The  nature  of  tills  case  may 
•  be  gathered  from  the  recitals  in  the  headnotes; 
there  being  no  substantial  conflict,  in  so  far  as 
they  relate  to  the  f&cts,  between  the  one  an- 
nounced by  a  majority  of  the  court,  and  those 
in  which  JusUce  ATKINSON  expresses  his  dis- 
sent to  the  judgment  rendered.  We  differed, 
however,  in  applying  the  law  to  the  facts. 

Unless  the  railway  company  was  negligent 
relatively  to  the  child  who  was  Injured,  he  was 
not  entitled  to  recover.  It  was  not,  as  to  him, 
negligent  unless  It  violated  some  duty  which  it 
owed  to  hhn  with  reference  to  the  particular  act 
l^  which  the  injury  was  occasioned.  It  cannot 
be  denied  that  a  railway  company  has  an  un- 
doubted right  to  shift  and  move  freight  cars  at 
its  pleasure  upon  the  tracks  In  its  yard,  nor 
that,  under  ordinary  circumstances,  It  would  be 
under  no  obligation  to  keep  a  watch  upon  the 
movement  of  these  cars  for  the  purpose  of  pre- 
venting an  injury  to  a  chUd,  or  any  other  per- 
son, who  mi^t  casually  happen  to  be  upon  one 
of  the  tracks  when  a  car  was  set  in  motion.  It 
Is  insisted,  however,  that  as  the  plaintiff  was 
one  of  a  large  number  of  children  who  were 
permitted  by  the  company  to  enter  its  yard  for 
the  purpose  of  carrying  meals  to  tiiehr  fathers, 
who  were  employes  in  the  service  of  the  com- 
pany, and  that  as  it  was  known  to  the  company 
these  children  were  likely  to  be  in  the  yard  at 
or  about  the  dinner  hour,  and  would  probably 
go  under  standing  cars,  it  owed  to  them  a  duty 
of  seeing  to  it  that  such  cars  were  not  sud- 
denly put  in  motion  so  as  to  endanger  thehr 
lives  or  limbs.  We  do  not  think  that  the  mere 
permission  by  the  company  for  these  children 
to  enter  its  yard  for  the  purpose  stated  carried 
with  it,  under  all  conceivable  drcumstances,  a 
duty  so  sweeping  as  tills;  there  being  a  per- 
fectly safe  way  for  the  children  to  pass  and 
repass,  while  bi  the  yard,  without  going  upon 
the  tracks  where  cars  were  standing,  and  no 
occasion  for  their  gohig  under  the  cars  at  alL 
Certainly  the  invitatlqn  by  the  company  to  the 
children.  If  the  above-mentioned  permission  or 
license  may  properly  be  so  termed,  did  not  con- 
template that  they  should  go  under  or  so  near 
to  these  cars  as  to  become  In  danger.    But  it 


is  said  the  company  might  have  foreseen  that 
because  of  thehr  indiscretion  and  want  of  judg* 
ment,  arj^ing  from  their  tender  years,  these 
children  were  liable  to  exce^  the  license  they 
actually  had,  and  that  the  company  ought,  ac- 
cordingly, to  have  taken  the  proper  precautioDS 
to  insure  their  safety  in  case  they  should  do  so. 
Granting  that  this  would  be  true,  if  the  Injuiy 
to  the  plaintiff  had  happened  while  things  were 
going  on  in  the  usual  and  ordinary  way  in  the 
company's  yard,  we  feel  constrained  to  hold 
that  this  particular  injury  was  at  last  the  result 
of  a  mere  casualty.  Conceding,  for  the  sake 
of  argument,  that  the  oompany  was  under  a 
duly,  in  the  usual  course  of  its  business  in  Ita 
yard,  to  see  that  a  car  was  not  put  in  motion 
.  while  one  d  these  children  was  under  it,  or  just 
in  front  of  it,  it  would  then  have  to  take  the 
chances  of  becomhig  liable  for  an  injury  result- 
ing in  this  way.  But  we  do  not  think  the  com- 
pany was  under  the  burden  of  taking  all  the 
chances  of  what  occurred  In  the  present  case. 
It  had  nothing  to  do  with  the  throwing  of  the 
balL  It  could  not  foresee  or  prevent  the  ball's 
going  under  the  car,  or  anticipate  that  the  child 
would  be  attracted  Yjy  it  and  would  rapidly  fol- 
low it.  It  does  not  appear  that  the  servants  of 
the  oompany  l^  whom  the  car  was  put  in  mo- 
tion actually  knew,  had  reason  to  know,  or 
were  In  a  position  to  discover,  that  the  child 
was  under  the  car  at  the  time  it  received  the 
impetus  which  sent  it  forward.  Indeed,  the 
engineer  handling  the  locomotive  attached  to  the 
train  of  cars  which  came  hi  contact  with  the 
standing  car  was  a  considerable  distance  from 
the  latter  when  the  train  struck  it  Taking  all 
the  f&cts  together,  the  Chief  Justice  and  the 
Writer  are  of  the  opinion  that  they  constituted 
an  emergency  not  reasonably  to  be  anticipated, 
and  that  the  unexpected  catastrophe  resulting 
from  the  movement  of  the  car  at  the  precise  mo- 
ment when  the  plahitiff  was  exposed  to  danger 
should  be  treated  as  a  mere  accident  The 
particular  combhiatlon  of  circumstances  by 
which  his  Injury  was  occasioned  would  very 
rarely  exist.  Just  such  a  thing  as  this  would 
not  probably  occur  once  hi  10  years,  though 
hundreds  of  children  should  during  that  period 
enter  the  company's  yard  for  the  purpose  above 
mentioned.  It  cannot,  we  are  quite  sore,  be 
fairly  hisisted  that,  to  guard  against  and  pre- 
vent a  calamity  of  this  Idnd,  any  higher  or 
greater  degree  of  diligence  should  be  requhred 
of  the  company  than  ordinary  diligence.  There 
is  no  rule  of  law,  nor  any  precedent  which« 
in  our  opinion,  would  justly  a  court  in  hold- 
ing that  the  company,  in  view  of  Its  relatione 
to  the  plaintiff,  under  all  the  circumstances  dis- 
closed by  the  evidence,  was  bound  to  exercise 
more  than  ordinary  care  for  his  safety.  As- 
suming the  correctness  of  this  position,  it  fol- 
lows that  if,  hi  order  to  make  the  company  lia- 
ble, the  rule  of  extraordhiaiy  diligence  must  be 
put  vij^n  it  there  could  be  no  lawful  recoveiy. 
We  are  satisfied  that  nothing  short  of  *'that  ex- 
treme care  and  caution  which  veiy  prudent  and 
thoughtful  persons"  would  have  exercised  un- 
der like  circumstances  could  have  enabled  the 
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company  to  fbresee,  goard  afipabiBt,  and  prevent 
all  the  different  occurrences  from  whicb  the  In- 
jury resulted.  In  omr  opinion,  it  was  not  less 
careful  as  to  the  protection  and  safety  of  the 
plaintiff  than  persons  of  ordinary  prudence 
would  have  been.  It  seems  dear,  at  any  rate, 
that  It  >a8  at  least  as  prudent  in  this  respect 
as  the  child's  own  father.  We  do  not  mean  to 
even  inUmate  that  if  the  latter  had  been  neg- 
ligent his  negligence  would  have  been  Imputable 
to  the  child.  The  idea  we  intend  to  cony^  Is 
that  the  same  tacts  which  show  ordinary  dili- 
gence on  the  father's  part^are  available  to  show 
a  like  degree  of  diligence  on  the  part  of  the 
company,  and  we  think  the  evidence  in  this  case 
establishes  that  degree  of  diligence  as  to  both. 
This  being  so,  the  company  did  not  violate  any 
duty  it  owed  the  plaintiff,  and  consequently 
should  not  have  been  held  liable.  As  requiring 
It  to  ezeidse  fbr  his  protection  extraordhiary 
diligence  would  be  exacting  from  it  a  higher 
degree  of  care  and  prudence  than  the  law  im- 
poses upon  it,  Its  f^ure  to  observe  such  dili- 
gence, If  such  was  the  fact,  was  not,  relatively 
to  the  plaintiff,  negligence  at  an,  and  could  not, 
therefore,  be  the  basis  of  a  recovery  in  his  fii- 
vor.  We  have  given  this  case  much  thought 
and  deUberation,  and  our  conclusion  is  that  un- 
der the  evidence  the  verdict  cannot  be  support- 
ed upon  legal  principles,  and  ought  to  be  set 
aside.    Judgment  reversed. 

ATKINSON,  J.  (dissenting).  Aside  from  the 
facts  stated  in  the  official  report,  it  is  only 
necessary  to  refer  to  what,  in  the  treatment 
of  the  questions  made  far  this  cause,  both  by  the 
majority  and  myself,  is  an  accepted  fact;  and 
that  is  that  the  plaintiff,  at  the  time  of  tfie 
infliction  of  the  injuries  complained  of,  was  a 
child  of  too  tender  years  to  be  chargeable  with 
negligence  on  his  own  account.  This  admis- 
sion obviates  a  discussion  in  Justification  at 
the  finding  of  the  Jmy  in  so  far  as  it  found 
that  fact  in  his  favor.  Dealing  with  him  as 
a  person  wholly  irresponsible,  and  chargeable 
with  no  measure  of  diligence  for  his  own 
safety,  we  are  to  consider  what  are  the  rela- 
tive rights  of  the  person  injured,  and  the  rela- 
tive duties  of  the  defendant  company.  It  may 
be  stated,  as  fundamental,  that  under  the  pro- 
visions of  the  Code  a  railroad  company,  in  the 
running  and  operating  of  its  trains,  at  all  times, 
at  all  places,  owes  to  all  persons  at  least  the 
duty  of  ordfaiaiy  care.  This  is  a  necessary 
deducticm  from  the  Code  provision  which  from 
the  proof  of  injury  raises  a  presumption  of 
negligence,  and  places  upon  the  company  the 
burden  of  proving  ordinary  care;  for  if  the 
duty  was  not  Imposed  by  statute  the  presump- 
tion could  not  arise.  Just  what  amount  of 
vigilance  constitutes  ordinary  care  is  neces- 
sarily a  question  of  ftict,  and  cannot,  in  the 
nature  of  things,  be  measured  1^  any  standard 
which  hi  advance  can  be  prescribed  hy  law, 
and  hence  such  are  questions  to  be  determined 
by  a  Juty.  Bo  far  as  this  particular  case  la 
concerned,  R  would  make  no  difference  wheth- 
er this  child  was  a  licensee  or  not;  whether 


he  was  In  the  position  where  he  was  injured 
l^  permission  of  the  company  or  not.  Being 
of  too  tender  years  to  be  chargeable  with  neg- 
ligence, he  was  wanting  in  capacity  to  become 
a  willful  tresspasser,  and  tfaeref<Mre  is  to  be 
Judged  hy  the  same  rules  as  would  apply  to 
any  animate,  though  irrational,  object  injured 
under  ,  like  circumstances.  Let  us  suppose 
that,  instead  of  being  a  human  being,  he  had 
been  an  ordinaiy  domestic'  animal,  and,  being 
injured,  the  owner  had  brought  suit  to  recov- 
er; what  would  it  have  been  necessary  for 
him  to  prove?  It  would  have  been  necessary 
only  to  prove  ownership,  value,  injury.  In 
order  to  rebut  the  prestimption  it  would  have 
been  necessary  for  the  defendant  company  to 
show  that  its  servants  were  in  the  exercise  of 
ordinary  care,  and  this  has  been  frequently  held 
to  Involve  proof  that  its  servants  were  on  the 
lookout;  that  in  that  respect  they  were  not 
negligent;  that  they  did  not  see,  and  could 
not  have  seen,  the  animal  Injured,  in  time  to 
prevent  the  injury;  and  that  after  the  danger 
became  apparent  they  used  all  ordinary  and 
reasonable  means  to  prevent  the  catastrophe. 
It  would  be  no  reply  to  the  action  to  say  that 
the  animal  had  no  right  to  be  at  the  point  in- 
jured; for  It  has  been  held  by  this  court  that, 
even  in  those  districts  where  K  is  unlawful 
for  animals  to  run  at  large,  the  duty  of  tibie 
company  to  lake  precautions  to  prevent  injury 
to  them  Is  not  thereby  lessened.  So  with  the 
child  injured  in  the  present  case.  As  to  one 
of  his  mental  capacity.  It  would  be  no  reply 
to  say  that  he  had  no  right  to  be  where  he 
was  injured.  Bdng  farresponsible,  he  was  un- 
der no  duty  to  lookout  for  his  own  safety;  and 
therefore  the  company  could  not  avoid  a  re- 
covery by  showing  that  he  was  neg^gent,  but 
only  by  showing  that  its  servants  at  the  time 
of  the  injury  were  tai  the  exercise  of  ordinary 
care.  In  the  present  case,  however,  not  only 
was  the  person  injured  not  a  trespasser,  but 
he  was  In  the  dangerous  position  of  walking 
along  its  trades  l^  permission  of  the  railroad 
authorities,  and  was  hijured  at  a  time  during 
the  day  when  the  company  must  have  known, 
fh>m  experience  and  observation  extending 
over  many  years,  that  many  children  of  his 
tender  age  were  wont  to  be  at  that  place,  and 
exposed  constantly  to  the  very  dangers  Into 
which,  in  consequence  of  their  youth,  they  were 
likely  to  be  allured;  and  yet  when,  under  these 
circumstances,  one  of  them  is  injured,  and 
the  company  offers  no  excuse  by  way  of  evi- 
dence showing  diligence  upon  its  part,  it  is 
said  that  to  require  proof  such  as  would  be 
necessary  to  shield  tt  If  the  action  were  for 
injuries  to  an  animal  is  to  impose  upon  it  the 
duty  of  eztraordhiary  care.  No  diligence  at 
all  was  shown  upon  the  part  of  the  defendant 
company,  and  yet,  in  the  fftce  of  the  statute 
imposing  upon  it  the  burden  of  proof  in  such 
cases,  it  is  held  that  no  recovery  could  be  had. 
Upon  the  principle  of  the  Turn-Table  Oases, 
which  are  familiar  to  the  profession,  I  am  con- 
tent to  rest  my  individual  Judgment  that  the 
law  of  the  case  was  with  the  plaintiff.    The 


826 


25  SOUTHEASTERN  RBPORTBB. 


(Ga. 


fasts  tbe  Jury  found  with  him;  and  upon  these 
two  propositions  It  is,  with  tbe  greatest  defer- 
ence for  the  opinion  of  my  learned  brethren, 
earnestly  submitted  that  the  Judgment  of  tbe 
trial  court,  approving  the  finding  of  the  Jury 
and  denying  a  new  trial,  should  be  permitted 
to  stand. 


(97  Qa.  172) 
LITTLETON  et  al.  t.  LOAN,  MBRCAN- 

TILE  &  STOCK  ASS'N. 

(Supreme  Court  of  Georgia.     Oct.  5,  1805.) 

Special  Aoenot  —  Noticb  —  Liability  ov  PaiN- 

CIPAL. 

1.  One  who  deals  with  a  Bpecial  agent,  know- 
ing at  the  time  the  limits  within  which  the 
agent,  under  the  terms  of  his  appointment,  has 
authority  to  bind  his  principal,  is  bound  to  act 
with  reference  to  this  Icnowledge,  and  cannot 
hold  the  principal  liable  for  loss  occasioned  by 
acts  of  the  agent  in  excess  of,  or  contrary  to,  the 
latter's  authority  in  the  premises. 

2.  Wiiere  an  agent  to  buy  had  no  authority  to 
make  his  principal  directly  liable  to  the  seller 
fOT  the  pnce  of  the  goods  purchased^  but  was 
required  to  ship  the  same  to  the  principal,  draw 
upon  the  latter  in  favor  of  a  specified  bank, 
with  bills  of  lading  attached  to  the  drafts, 
which  drafts  the  principal  had  arranged  with 
the  bank  to  cash  so  as  to  supply  the  agent  with 
money  to  pay  for  his  purchases,  one  who,  with 
knowledge  of  these  facts,  sold  and  delivered 
goods  to  the  agent  for  his  principal,  and,  with- 
out seeing  to  it  that  the  agent  complied  with 
the  above-stated  requirements,  accepted  in  set^ 
tlement  for  the  goods  the  agent's  individual 
check  on  the  bank  in  question,  which  was  dis- 
honored, could  not  recover  from  the  principal 
the  valfte  of  the  goods  without  proving  affirma- 
tively that  he  actually  received  them;  and  even 
then  the  latter  would  not  be  liable  if  he  in  fact 
paid  for  the  goods  by  honoring  the  agent's  draft 
m  pursuance  of  the  terms  under  which  the  agen- 
cy was  created. 

3.  In  view  of  the  law  as  above  announced,  the 
evidence  in  this  case  did  not  warrant  the  ver- 
dict in  the  plaintiff's  favor,  and  it  was  error  to 
refuse  a  new  trial. 

4.  Where  the  relation  established  between  a 
principal  and  agent  is  that  of  a  general  agency 
upon  the  part  of  the  latter  to  purchase  cotton 
upon  the  credit  of  the  principal,  the  seller  of 
cotton  to  such  an  agent  for  the  account  of  the 
principal  is  not  affected  by  private  instructions 
of  the  latter  to  a  third  person,  not  affecting  the 
power  of  the  agent  to  purchase,  but  only  di- 
recting how,  in  what  manner,  and  upon  what 
terms  such  third  person  would  be  authorised  to 
pay  drafts  drawn  by  the  agent  for  the  purchase 
price  of  such  cotton,  even  though  such  private 
mstructions  be  known  to  the  seller.  Fer  At- 
kinson, J.,  dissenting. 

5.  If  the  agent  have  competent  authority  to 
complete  the  contract  of  purchase,  and,  in  pur- 
suance of  such  authority,  the  purchase  be  com- 
pleted, and  delivery  to  the  agent  thereunder  be 
effected,  the  seller  is  entitled  to  be  paid  the 
purchase  price,  notwithstanding  the  infidelity, 
negligence,  or  disobedience  of  instructions  by 
the  agent  in  his  further  dealings  with  his  prin- 
cipal respecting  the  delivery  to  the  principal  of 
the  cotton  so  purchased.  Pdr  Atkinson,  J.,  dis- 
senting. 

6.  According  to  the  principles  above  announc- 
ed, under  the  evidence  submitted  in  this  case, 
the  court  committed  no  error  in  refusing  to 
ffrant  a  new  triaL  Per  Atkinson,  J.»  dissent- 
ing. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  county; 
W.  H.  Fish,  Judge. 


Action  by  the  Loan,  Mercantile  jb  Stock  As- 
sociation against  Littleton  &  Lamar  for  the 
price  of  cotton.  From  a  Judgment  for  plaixir 
ttff,  defendants  bring  error.    Reversed. 

Brought  forward  from  the  last  term. 

B.  F.  Hinton,  J.  H.  Lumpkin,  and  Cutts  ft 
Hixon,  for  plaintiffs  in  error.  O.  J.  Thornton, 
Morgan  McMichael,  and  Peabody,  Brannon, 
Hatcher  &  Martin,  for  defendant  In  error. 

LUMPKIN,  J.  The  record  discloses  that 
Littleton  &  Lamar,  pf  Americus,  had  at  Bue- 
na  Vista  an  agent  named  Lowe,  whose  busi- 
ness it  was  to  buy  and  ship  cotton  to  them. 
Th^  required  him  to  ship  daily  the  cotton 
he  bought,  and  had  arranged  with  a  bank 
In  Buena  Vista  to  cash  his  drafts  drawn  upon 
them  for  purchases  made,  when  the  same 
were  presented  to  the  bank  with  bills  of  lad- 
ing attached.  Lowe  had  no  authority,  ex- 
cept as  above  stated,  to  draw  upon  his  princi- 
pals in  settlement  for  any  cotton  purchased 
by  him;  and  no  authority  at  all,  so  far  as 
tUttleton  &  Lamar  were  concerned,  to  keep 
an  account  of  his  own  at  tbe  banli,  and  draw 
upon  it  his  individual  checks  in  settlement  of 
such  purchases.  All  this  appears  from  a  let- 
ter addressed  to  the  bank  by  Littleton  ft 
Lamar,  of  which  the  following  is  a  copy: 
<*Buena  Vista  Loan  ft  Savings  Bank,  Buena 
Vista,  Ga.--4irs:  Mr.  O.  B.  Lowe  is  in  your 
town  for  the  purpose  of  buying  cotton  for  U8« 
and  we  wired  you  to  pay  for  his  purchases, 
requiring  him  to  ship  dally,  drawing  cost  with 
B/L  attached.  We  had  his  draft  for  $100.00 
presented  to  us  in  your  favor  for  what  he 
says  is  a  'bonus'  you  required,  which  we  re- 
fused to  honor.  We  hoped  that  pur  estab- 
lished credit  here  and  at. all  the  cotton  ports 
would  be  sufficient  guaranty  for  any  transac- 
tions we  might  see  proper  to  authorize,  hence 
our  refusal.  If  you  see  proper  to  pay  for  Mr. 
Lowe's  purchases,  requiring  him  to  ship  dally, 
with  B/L  attached  to  draft,  we  will  always 
honor  same.  Very  respectfully,  Littleton  ft 
Lamar."  Short,  as  maj^ager  of  the  plaintiff 
corporation,  sold  to  Lowe,  as  agent,  a  lot  of 
cotton,  and  acc^ted  in  payment  Lowe's  In- 
dividual check  upon  the  bank,  without  requir- 
ing him  to  draw  upon  LitUeton  ft  Lamar  with 
bills  of  lading  attached.  Tbe  check  was  dis- 
honored by  the  bank,  and  thereupon  the  cor^ 
poratlon  ot  which  Short  was  manager  brought 
an  action  against  Littleton  ft  Lamar  for  the 
price  of  tbe  cotton,  and  obtained  a  verdict  for 
the  same.  It  plainly  appears  from  Short's 
own  testimony  as  a  witness  that,  before  mak- 
ing the  sale  in  question,  he  was  fully  aware 
of  the  nature  and  extent  of  Lowe's  agency 
for  Littleton  ft  Lamar.  The  following  is  an 
extract  from  his  testimony:  "Before  I  sold 
any  cotton  to  this  party  [Lowe],  I  was  shown 
that  letter  that  has  Just  been  read  to  the  Jury 
[referring  to  tbe  letter  above  quoted].  I  saw 
that  letter.  Mr.  Lowe  came  to  me,  and  stated 
that  he  was  there  for  the  pnrpoee  of  buying 
cotton  for  them  [Littleton  ft  Lamar];  that  tbe 
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tank  hftd  refused  to  pay  for  his  cotton  wtthoiit 
a  bonus,  and  be  had  a  letter  of  credit  at  tf^e 
tank  that  he  thought  was  a  sufficient  guaran- 
ty. He  applied  to  me  to  purchase  cotton  for 
them.  He  referred  me  to  this  letter,  and  I 
went  there,  and  examined  this  letter." 

There  Is  no  difference  of  opinion  between 
the  nmjority  of  this  court  and  Justice  AT- 
KINSON, who  dissents  from  the  Judgment 
rendered,  as  to  the  questions  of  law  Involved. 
Indeed,  these  questions  ar^  simple  and  well 
settled.  Our  disagreement  arises  entirely  from 
«the  conflicting  views  we  entertain  as  to  the 
character  of  Lowe's  agency  for  Littleton  &  La- 
mar. If  he  was  their  general  agent  to  buy 
cotton,  it  would  seem  that  his  principals 
would  ta  bound  to  pay  for  cotton  sold  and 
delivered  to  him  for  them,  whether  they  Hctun 
ally  received  It  or  not;  but.  If  he  was  only 
their  special  agent,  having  limited  authority, 
one  who  dealt  with  him  as  agent,  and  who 
tad  full  knowledge  as  to  the  limits  within 
which  he,  under  the  terms  of  his  appointment, 
had  authority  to  bind  his  principals,  was 
bound  to  act  with  reference  to  this  knowledge, 
and,  consequently,  could  not,  In  law,  hold  the 
principals  liable  for  loss  occasioned  by  acts 
of  the  agent  in  excess  of  or  contrary  to  his 
authority  in  the  premises.  Chief  Justice  SIM- 
MONS and  the  writer  are  satlsfled  that  Lowe 
was  only  a  special  agent,  and  that  In  the  per- 
formance of  his  duties  as  such  he  was  re- 
stricted by  the  terms  set  forth  In  the  letter 
to  the  bank.  If  we  are  right  In  this  view,  it 
was  Incumbent  upon  Short,  knowing  the  facts, 
to  see  to  It  that  Lowe  paid  for  each  purchase 
by  drawing  upon  Littleton  &,  Lamar  with  the 
requisite  bill  or  bills  of  lading  attached  to  his 
di*afts.  When  Short  accepted  Lowe's  individ- 
ual check  upon  the  bank,  he  did  so  at  his 
own  risk,  and  could  not  hold  Littleton  &  La- 
mar liable  for  the  value  of  the  cotton  sold  and 
settled  for  In  this  manner,  without  proving 
affirmatively  that  such  cotton  was  actually  re- 
ceived by  them.  Even  then  Littleton  &,  La- 
mar would  not  be  liable  If  they  In  fact  paid 
for  the  cotton  by  honoring  Lov^e^s  draft  or 
drafts,  which  came  to  them  through  the  bank 
In  pursuance  of  the  terms  under  which  Lowe 
was  appointed  agent  and  of  their  arrange- 
ment with  the  tank  to  supply  him  with  mon- 
ey with  which  to  pay  for  cotton  purchased. 
The  evld^ice  does  not  show  ttat  the  particu- 
lar cotton,  the  price  of  which  Is  the  subject- 
matter  of  this  suit,  ever  went  into  the  hands 
of  Littleton  &  Lamar  at  all,  and  we  therefore 
think  the  verdict  In  the  plaintifTs  favor  was 
entirely  unwarranted,  and  ought  to  be  set 
aside.    Judgment  reversed. 

ATKINSON,  J.  (dissenting).  .Finding  my- 
self unable  to  agree  to  the  conclusion  reach- 
ed by  the  majority  of  the  court  In  the  pres- 
ent case,  I  shall  proceed  to  a  statement  of 
the  reasons  which  seem  to  me  to  Justify  a 
contrary  view.  It  will  he  observed  upon  an 
examination  of  the  opinion  filed  by  my 
brethren  ttat  the  real  point  of  difference  be- 


tween us  Is  as  to  the  effect  of  the  evidence 
submitted  touching  tta  character  of  the 
agency  under  and  by  virtte  of  which  the 
agent  acted  in  the  purchase  of  the  goods  for 
the  recovery  of  the  value  of  which  this  ac- 
tion Is  brought.  For  a  statement  of  tta  nec- 
essary facts  I  refer  to  the  opinion  of  the 
court,  pronounced  through  Justice  LUMP- 
KIN. It  will  be  seen  that  the  defendants 
had  an  a^Vnt,  who  for  ttam  was  authorized 
to  buy  cotton  at  the  point  designated,  from 
any  person  whomsoever,  without  limitation 
as  to  quantity,  quality,  or  price  to  be  paid. 
He  had  full  power  in  the  name  of  his  prin- 
cipal to  completjs  the  contract  of  purchase. 
He  was  at  his  general  discretion  to  select  the 
person  from  whom  he  would  purchase,  agree 
upon  the  price  paid,  the  thing  to  ta  purchas- 
ed (provided  only  It  was  cotton),  to  perform 
every  needful  act  In  the  transmission  of  title 
from  the  seUers  to  bis  principal.  Including  the 
acceptance  of  delivery  of  the  thing  sold.  Up 
to  this  t)olnt  there  was  not  the  slightest  lim- 
itation upon  the  authority  of  the  agent  In 
dealing  with  the  seller,  he  in  all  respects  rep- 
resented and  was  the  alter  ego  of  the  prin- 
cipal; and  this,  according  to  my  view,  con- 
stituted him  a  general  agent,— one  exercising 
general  powers  with  respect  to  the  purposes 
of  the  agency,  as  distinguished  frcoi  one 
exercising  powers  with  respect  to  a  particular 
subject.  N0r  does  It  occur  to  me  that  the 
mere  fact  that  the  scope  of  the  agency  did 
not  extend  tayond  the  purchase  for  the  prin- 
cipal of  one  commodity  In  general  renders  it 
the  less  a  general  agency.  My  brethren 
agree  tiiat,  if  the  agency  was  general,  and 
not  special,  the  principal  is  bound.  The  dis- 
tinction between -the  two  classes  of  ^agency 
has  been  so  aptly  stated  by  Mr.  Justice  Strong, 
speaking  for  the  supreme  court  of  the  United 
States,  in  the  case  of  Butler  y.  Maples,  9 
Wall.  766,  ttat.  In  support  of  my  own  view,  I 
take  the  lltarty  of  quoting  from  bis  opinion 
as  follows:  "The  distinction  tatween  a  gen- 
eral and  a  special  agency  Is  in  most  cases  a 
plain  one.  The  purpose  of  the  latter  is  a 
single  transaction  with  designated  persona. 
It  does  not  leave  to  the  agent  any  discretion 
as  to  the  persons  with  whom  he  may  con- 
tract for  the  principal,  if  he  be  empowered  to 
make  more  than  one  contract  Authority 
to  buy  for  a  principal  a  single  article  of  mer^ 
ctandise  by  one  contract,  or  to  buy  several 
articles  from  a  person  named,  is  a  special 
agency;  but  authority  to  make  purchases 
from  any  persons  with  whom  the  agent  may 
choose  to  deal,  or  to  make  any  hideflnite  num- 
tar  of  purchases,  is  a  general  agency;  and  it 
is  not  the  less  a  general  agency  because  it 
does  not  extend  over  the  whole  business  of 
the  prlncipaL  A  man  c^ay  tave  many  gen- 
eral agents,— one  td  buy  cotton,  another  to 
buy  wtaat,  and  another  to  buy  horses.  So 
he  may  have  a  general  agent  to  buy  cotton 
In  one  nelghtarhood,  and  another  general 
agent  to  buy  cotton  in  anottar  nei^bor- 
hood.      The   distinctfon  tatween   tta   two 
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kinds  of  agencies  is  that  the  one  Is  created 
by  power  gtven  to  do  acts  of  a  class,  and  the 
other  by  power  given  to  do  individual  acts 
only/'  Upon ,  authority  of  the  distinction 
thus  stated,  the  writer  is  content  to  rest  his 
Judgment  that  the  agency  now  under  review 
was  general,  and  not  special,  as  contepded  by 
the  majority.  If  this  premise  be  established, 
it  is  conceded  by  the  majority  that  the  posi- 
tion of  the  writer  is  sustained.  But  I  shall 
nevertheless  undertake  to  examine  'the  scope 
of  the  general  agency  in  the  light  of  what  my 
brethren  treat  as  concurrent  instructions  lim- 
iting its  scopes  which  are  deducible  from  the 
letter  quoted  in  the  opinion  of  the  court;  and 
in  doing  so  I  will  in  the  outset  endeavor  to' 
make  a  distinction  between  instructions  from 
the  principal  to  the  agent  which  operate  as 
limitations  upon  the  power  itself  and  those 
Instructions  which  relate  to  transactions  be* 
tween  the  agent  and  the  principal  and  be- 
tween the  agent  and  persons  other  than  the 
seller  dealing  with  him  with  respect  to  the 
same  matter.  The  former  inhere  in  and 
become  a  part  of  the  power,  and,  if  known, 
affect  third  persons;  the  latter  do  not,  and  a 
disobedience  of  such  instructions  makes  ques- 
tions between  the  agent  and  his  principal 
only.  The  scope  of  the  agency  in  the  present 
case  comprehended  the  employment  by  the 
agent  of  such  means  as  were  necessary  in  the 
purchase  of  cotton.  What  means  were  to  be 
\B0  employed  was  left  to  the  discretion  of  the 
agent;  but,  after  the  purchase  was  in  all  re- 
spects complete,  and  the  entire  transaction, 
so  far  as  the  purchase  was  concerned,  was 
concluded  by  a  delivery  of  the  cotton,  then 
only  did  the  alleged  instructions  apply.  It 
will  be  seen  that  they  in  no  way  related  to 
the  contract  by  which  the  ownership  of  the 
cotton  was  changed,  ,but  related  only  to  the 
manner  in  which  the  agent,  upon  the  part  of 
his  principal,  should  perform  the  duty  of  pay- 
ment For  his  own  protection  against  the 
infidelity  of  his  sgent,  the  principal  required 
that,  in  the  event  the  agent  should  see  proper 
to  pay  for  purchases  by  draft  upon  the  bank, 
bills  of  lading  should  be  attached  to  drafts 
drawn  by  the  agent  upon  the  bank,  to  which 
the  letter  containing  the  alleged  instructions 
was  addressed,  and  in  that  event  authorised 
the  bank  to  hoiior  the  drafts;  and,  if  the 
bank  had  paid  such  drafts  without  requiring 
bills  of  lading,  as  instructed,  the  principal 
could  not  have  been  held  liable  thereon.  But 
I  find  nowhere  in  the  record  any  requirement 
that  the  agent  shall  purchase  for  cash  or  cred- 
it only,  or  that  in  payment  for  cotton  he  must 
at  all  events  draw  through  the  bank.  The 
letter  only  guarantied  to  the  bank  drafts 
drawn  in  accordance  with  its  terms,  and  did 
not  undertake  to  limit  the  agent  as  to  the 
manner  of  payment.  When,  however,  the 
cotton  purchased  had  been  delivered  by  the 
seller  to  the  common  carrier  upon  the  order 
of  the  general  agent,  the  liability  of  the  prin- 
cipal to  the  seller  for  the  purchase  price  was 
completed;  and  what  differenoe  could  it  make 


to  the  seller  whether  the  agent  thereafter 
obeyed  instructions  or  not?  It  might  affect 
the  agent,  and  might  affect  the  bank  .dealing 
with  him,  bi^t  not  the  seller.  The  violatloa 
pf  such  instructions  could  not,  by  any  pos- 
sibility, affect,  much  less  discharge^  the  lia- 
bility of  the  principal  for  the  price  of  the 
goods.  Had  the  agent  obeyed  instructions, 
the  bank  might  have  paid  the  draft  delivered 
by  him  to  the  seller;  but  it  is  inkpoasible  for 
me  to  understand  how,  in  law  or  morals,  the 
repudiation  of  the  draft  could  discharge  the 
principal  from  liability  for  the  price  of  the. 
cotton.  That  the  cotton,  for  the. purchase 
price  of  which  this  action  was  brought,  was 
actually  sold  by  the  plaintiff,  and  by  him 
delivered  to  the  common  carrier  upon  the 
order  of  the  agent  of  the  defendant,  who  had 
competent  authority  to  buy,  cannot  be  dis- 
puted; and  to  say  that  the  infidelity,  mis- 
feasance, or  nonfeasance  of  the  agent,  for 
whose  conduct  the  defendant  is  in  no  manner 
responsible,  should  absolve  his  principal  from 
the  duty  to  pay,  is  equivalent  to  permitting 
the  principal  to  take  advantage  of  his  own 
fraud,  and  this  I  cannot  consent  to  sanction. 
I  think  my  brethren  have  misconceived  the 
scope  of  the  agency  in  question,  and  have  fall- 
en inadvertently  into  the  error  of  confusing 
instructions  to  the  agent  as  to  the  manner  of 
his  dealing  with  the  bank  with  limitations  upon 
his  power  to  act  for  his  principal  in  the  eze> 
cutlon  of  the  purpose  of  that  agency;  and 
therefore  am  of  the  opinion  that  the  judgment 
should  stand  affirmed. 


(97  Qa.  746) 

LIVERPOOL  &  L.  &  O.  INa  00.  v.  SAVAN- 
NAH GROCERY  CO. 
<Snpreme  Court  of  Geovgla.    Febb  10^  lfi86.) 
Oarkibhm  bnt^  Amswbr— Judombht. 

1.  Although  a  summons  of  garnishment  is 
regularly  issued  in  due  time  before  the  term  of 
the  court  to  which  it  is  made  returnable,  service 
thereof  must  be  perfected  before  the  commence- 
ment of  such  term,  In  order  to  compel  an  answer 
from  the  garnishee  on  or  before  the  first  day  of 
the  term  next  thereafter  ensuing. 

2.  A  judgment  rmdered  against  a  garnishee 
before  the  expiration  of  the  time  within  which 
he  is  allowed  by  law  to  answer  is  void,  and  it 
is  not  necessary  to  his  relief  therefrom  that  he 
show  to  the  conrt  that  his  answer,  had  the 
same  been  filed  before  the  judgment,  would  have 
presented  sufficient  legal  reasons  to  prevent  its 
rendition. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Screven  county; 
B.  H.  Qsllaway,  Judge. 

ActlOQ  by  the  Savannah  Grocery  Oompany 
against  the  Liverpool  A  London  &  Globe  In- 
surance Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Dell  &  Wade  and  H.  C.  Kittles,  for  plaintiff 
in  error.  Lee  &  Giles  and  Hines  &  Hale,  for 
defendant  in  error. 

SIMMONS,  0.  J.  Upon  a  pending  suit 
process   of  garnishment   was   sued   out  on 
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April  28,  1894,  retaniable  to  tbe  May  tepax 
iif  the  superior  ooort.  TbAt  term  began  on 
May  2l8t,  aiid  closed  on  May  2dtlL  The  gur^ 
nishee  was  aerve^.  "with  summons  on  May 
28d.  No  answer  waa  filed.  The  plaintUf  ob* 
tained  Judgment  against  its  debtor  at  the 
October  term  of  the  snperlor  court  at  the 
county  where  the  main  action  was  pending. 
On  NoTember  20th,  during  the  November 
term  of  the  superior  court  of  the  county 
where  the  garnishment  was  served,  judg- 
ment was  rendered  against  the  garnishee,  It 
being  recited  therein  that  the  garnishee  had 
failed  to  answer.  On  the  next  day,  and 
during  the  November  term,  the  garnishee 
moved  to  set  aside  tills  Judgment,  one  of  the 
grounds  of  the  motion  being  that  tlie  gar- 
nishee had  until  the  next  term  to  answer. 
The  motion  was  overruled,  and  the  garnishee 
excepted. 

1.  The  law  requires  that  summons  of  gar- 
nlBhment  shall  be  Issued  a  specified  number 
of  days  before  the  term  to  which  it  is  made 
returnable,— 20  days  being  the  time  prescrib- 
ed where  the  suit  in  which  it  is  Issued  is 
pending  in  the  superior  court  of  another 
county  than  that  in  which  the  garnishee  re- 
sides, as  was  the  case  here.  Code,  U  3536- 
8538.  The  law  also  provides  for  service  of 
the  summons,  but  is  aUent  as  to  the  time 
when  such  service  shall  be  made.  The  rc: 
quirement  that  the  summons  shall  issue  a 
certain  number  of  days  before  the  return 
term  is  for  the  benefit  of  the  garnishee,  the 
object  being  to  afford  him  timely  notice  of 
the  proceeding.  This  requirement,  however, 
would  be  of  no  benefit  to  him  unless  service, 
as  well  as  the  issuance  of  the  summons, 
were  required  to  take  place  before  the  term; 
and  we  think  it  is  dear  that  the  return  term 
is  to  be  fixed  with  reference  not  only  to  the 
time  of  the  issuance  of  the  summons,  but  to 
the  time  of  the  service,  and  that  such  serv- 
ice must  precede  the  term.  In  the  present 
case,  as  we  have  seen,  the  summons  was  is- 
sued more  than  20  days  before  the  May 
term,  but  was  not  served  before  the  term. 
The  garnishee  was,  therefore,  under  no  duty 
to  answer  at  that  term.  The  law  further 
provides  that:  "When  any  person  summoned 
as  garnishee  fails  to  appear  in  obedience  to 
the  summons,  and  answer  at  the  first  term  of 
the  court  at  which  he  is  required  to  appear, 
the  case  shall  stand  continued  until  the  next 
term  of  the  court,*  and  if  he  should  fail  to 
appear  and  answer  by  said  next  term,  the 
plaintiff  may,  on  motion,  have  Judgment 
against  him,"  etc.  Code,  {  8304.  This  sec^ 
tlon  has  reference  expressly'  to  attachment 
cases,  but  this  court  has  held  that  the  law 
Is  the  same  in  all  other  cases.  Sanders  y. 
Mfller,  60  Oa.  664.  It  follows  that  the  court 
In  this  case  erred  tn  rendering  Judgment 
against  the  garnishee,  the  term  at  which  the 
Judgment  waii  rendered  being  the  first  after 
service  of  the  summons. 

2.  It  was  contended  that  the  garnishee, 
having  had  notice  before  the  end  of  the  first 


term,  ought  to  have  appeared  at  that  term, 
and  raised  the  objection  of  want  of  proper 
service,  and,  having  failed  to  do  this,  was 
bound  by  the  Judgment;  and,  further,  that 
a  statement  setting  forth  a  substantial  de- 
fense would  have  to  be  made  by  the  gar- 
nishee before  the  court  would  be  authorized, 
to  set  aside  the  Judgment  We  do  not  agree 
with  counsel  in  these  contentions.  The  Judg- 
ment having  been  rendered  before  the  ex- 
piration of  the  time  within  which  the  gar- 
nishee was  by  law  allowed  to  answer,  it  was 
void;  and,  this  being  so,  the  garnishee  was, 
as  a  matter  of  right,  entitled  to  have  it  set 
aside.  The  cases  relied  on  by  counsel  for 
the  defendant  in  error  in  which  a  meritorious 
defense  was  required  to  be  shown  were  cases 
in  which  there  was  default  on  the  part  of 
the  moving  party.  In  the  present  case  there 
was  no  default    Judgment  reversed. 


(99  Oa.  684) 
ZQBN  V.  HANNAH  et  al. 
(Supreme  Court  of  Qeorgia.     Nov.  t,  1896.) 
Acrriow  on  Warbbouss  Rbobipt -— Declaratioit. 
The    declaration,    with    or    without    the 
amendment,  set  forth  a  cause  of  action,  and  it 
was  therefore  error  to  dismiss  the  acrtion  on 
general  demurrer. 
(Syllabus  by  the. Court.) 

Brror  from  superior  court,  Upson  county; 
0*  C.  Smith,  Judge. 

Action  by  A.  M.  Zom,  for  the  use  of  H.  D* 
Adams  ft  Co.,  against  G.  W.  T.  Hannah  & 
Co.  Judgment  for  defendants,  and  plaintift 
brings  error.    Reversed. 

The  following  Is  the  oflacial  report: 
Zom,  suing  for  the  use  of  H.  D.  Adams  & 
Co.,  alleged  that  Q.  W,  T.  Hannah  &  Co. 
were  indebted  to  him  for  said  use  1166.72, 
being  the  value  of  four  bales  of  cotton  stored 
with  defendants,  as  warehousemen,  on  the 
22d  and  27th  of  November,  1886,  as  appeared 
by  copies  of  receipts  for  the  cotton  annexed; 
that  the  four  bales  aggregated  in  weight,  1,- 
869  pounds,  and  were  reasonably  worth  the 
sum  above  mentioned;  and  that  petitioner 
had  demanded  of  Hannah  dc  Co.  said  four 
bales,  which  they  had  refused.  Attached  to 
the  declaration  were  copies  of  the  receipts, 
four  in  number.  The  first  was  dated  No- 
vember 22, 1898,  and  was  as  foOows: 

*lron  Warehouse.   Q.  W.  T.  Hannah  &  Co., 
"Proprietors. 
••Mark  [4]. 
**No.  [161]. 
••Weight  [4601. 
T.  Marks  [176]. 

"Bee  from  A  M.  Zom  one  bale  of  cotton, 
—marks,  numbers,  brands,  etc.,  as  margin,— 
subject  to  the  presentation  of  this  receipt  only 
en  paying  customary  expenses  and  all  ad- 
vances. All  cotton  stored  with  us  fully  in- 
sured.  Acts  of  Providence  excepted. 
"[Signed]         W.  D.  McKenzie, 

••For  the  Proprietors." 
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The  others  were  dlm!lar. 

The  declaration  was  amended  by  alleging: 
**The  four  bales  were  destroyed  by  Are  on  or 
abont  December  ^  189S,  and  were  de- 
stroyed by  reason  of  defendants'  negligence 
or  carelessness.  In  this:  That  they,  on  the 
day  the  cotton  was  burned,  allowed  [It]  to 
be  stored  on  platform  on  outeide  of  the  ware- 
house, within  ten  or  twelve  feet  of  the  rail- 
road track;  and  within  very  short  while  after 
the  passing  of  an  engine  on  the  Macon  & 
Birmingham  Railroad  the  cotton  placed  or 
stored  on  the  outside  of  the  warehouse  was 
discovered  to  be  on  fire,  ftom  which  fire  the 
warehouse  and  the  entire  contents  were  de- 
stroyed. By  reason  of  thus  negligently  or 
carelessly  allowing  the  cotton  placed  on  the 
outside  of  the  warehouse,  plaintifTs  said  four 
bales,  so  stored  there  with  the  defendants  as 
warehousemen,  were  destroyed,  and  this  dam- 
aged petitioner  $156.72.  Defendants  were 
[bailees]  for  [hire],  and  as  such  were  liable 
for  the  production  of  said  four  bales  when 
demanded,  and,  under  the  contract  set  out  in 
the  receipt,  agreed  to  fully  insure  the  cotton 
so  stored,  which  they  failed  to  do.  On  ac- 
count of  all  which  facts  above  stated,  de- 
fendants should  account  to  plalntifT  in  the 
sums  heretofore  set  forth."  Defendants  de- 
murred upon  the  ground  that  plaintiff's 
cause  of  action,  if  any  exists,  is  not  sufficient- 
ly, plainly,  and  distinctly  set  forth,  and  that 
the  allegations  were  too  general,  and  not 
distinctly  alleged.  The  demurrer  was  sus- 
tained, to  which  ruling  plaintiff  excepted. 

R.  v.  Hardeman  &  Son  and  Worrill  &  Les- 
ter, for  plaintiff  in  error.  M.  H.  Sandwich 
and  J.  Y.  Allen,  for  defendants  in  error. 

PER  CURIAM.     Judgment  reversed. 


(98  Qa.  708)  ^ 

CONNOR  V.  LASSETER  et  al. 

(Supreme  Court  of  Georgia.     July  13,  1896.) 

Actios  for  Balart— Obveptsbs. 

1.  It  Is  a  good  defense  to  an  action  by  a  teach- 
er upon  a  written  contract  to  pay  him  a  stipu* 
latea  sum  per  month  for  his  s^vices  in  teach- 
ing a  private  school  that,  in  order  to  induce  the 
persons  bv  whom  he  was  employed  to  sign  the 
contract,  he  falsely  and  fraudulently  represent- 
ed to  them  that  he  possessed  certain  specified 
and  essential  qualifications  as  a  teacher,  which 
he  did  not  in  fact  possess.  Such  defense  is 
available  to  show  failure  of  consideration,  ei- 
ther total  or  partial. 

2.  Where,  however,  such  contract  contained 
an  unambiguous  and  unconditional  promise  to 
pay  the  stipulated  salary,  it  was  not  competent, 
m  defense  to  an  action  thereon,  to  plead  or  prove 
that  the  plaintiff  agreed  in  parol  to  apply  for 
and  obtain  a  license  from  the  school  authorities 
of  the  county  'to  teach  in  the  public  schools  of 
said  county,"  that  he  would  teach  a  public 
school  under  such  license,  and  allow  the  amount 
collected  by  him  from  tills  source  to  go  as  a 
credit  apoo  what  was  to  become  due  him  under 
the  contract  with  his  employers. 

3.  In  so  far  as  the  rulings  of  the  trial  court 


In  passing  upon  the  defeudanti^  pleas  and  to  ad- 
mitting evidence  were  at  variance  with  what  li 
above  announced,  error  was  committed. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Wflcoz  eoanty; 
C.  0.  Smith,  Judge. 

Action  by  William  M.  Connor  against  Z.  W. 
Lasseter  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

Hal  Lawson,  for  plaintiff  in  error.  Wil- 
liams &  Laud,  for  defendants  in  error. 

LUMPKIN,  J.  This  was  an  action  by  Con- 
nor against  Lasseter  and  others  upon  a  writ- 
ten contract  to  pay  him  f65  per  month  as  a 
salaiy  for  his  services  as  a  teacher.  He  al- 
leged full  performance  of  his  contract,  and 
soyght  to  recover  a  balance  claimed  to  be  due 
him  thereon.  Among  other  things,  the  de- 
fendants pleaded  that  they  had  been  induced 
and  influenced  to  sign  the  contract  by  reason 
of  false  and  fraudulent  representations  on  the 
part  of  plaintiff  to  the  effect  that  he  possessed 
certain  specifl.ed  and  essential  qualifications 
as  a  teacher,  which  he  did  not  in  fact  pos- 
sess; and,  further,  that  he  had  agreed  in 
parol  to  apply  for  and  obtain  a  teacher's  li- 
cense from  the  school  authorities  of  the  coun- 
ty in  which  the  school  to  be  taught  by  him 
was  located;  that  he  would  teach  a  public 
school  under  that  license,  and  allow  whatever 
he  collected  from  the  public  school  fund  to 
go  as  a  credit  upon  what  was  to  become  due 
him  under  the  written  contract  with  his  em- 
ployers. The  first  of  these  defenses  was  good 
fn  law.  It  really  amgunted  to  a  plea  of  fail- 
ure of  consideration,  either  total  or  partial, 
and  wa3  available,  to  the  extent  it  was  sus- 
tained by  evidence,  in  reducing  the  amount  of 
the  plaintitTs  recovery,  or  defeating  a  recov- 
ery altogether.  The  second  defense  was  not 
a  good  one  in  law.  It  was,  in  effect,  neither 
more  nor  less  than  an  attempt  to  vary  by 
parol  the  terms  of  a  plain  and  unambiguous 
written  contract.  Connor's  employers  agreed 
in  writing,  absolutely  and  unconditionally,  to 
pay  him  a  stated  monthly  salary  for  his  serv- 
ices as  a  teacher.  There  was  nothing  in  the 
contract,  as  written,  binding  him  to  obtain  a 
license  to  teach  a  public , school,  or  to  teach 
under  it,  or  to  give  his  employers  credit  for 
any  sums  which  might  be  paid  him  as  a 
teacher  of  a  public  schooL  As  to  these  matters 
the  contract  was  entirely  silent  and  it  reaUy 
related  exclusively  to  the  teaching  of  a  pri- 
vate 8cho6L  Alleged  conditions  and  stipula- 
tions of  the  kind  mentioned  in  the  plea  with 
which  we  are  now  dealing  plainly  cannot  be 
ingrafted  upon  a  contract  of  this  kind  by 
paroL  The  court  erred  in  allowing  such  a 
defense  to  be  filed  or  proved.  Judgment  re- 
versed. 

ATKINSON,  J.*  providentially  abeent»  and 
not  presiding. 
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(99  Qfi.  636) 

SOUTHBRN  BANKING  &  TRUST  00.  t. 
FARMERS'  &  MERCHANTS'  BANK. 
(Supreme  Court  of  Georgia.     Not.  2,  lfi96.) 
Appsal—Rbvibw— Record. 
The  only  qnestioii  made  in  the  record  be- 
ing whether  or  not  the  trial  jud^  erred  in  di- 
recting a  yerdict,  and  the  determinatioD  of  this 
question,  of  course,  depending  upon  a  consider- 
ation of  the  evidence,  and  it  appearing  that  the 
eyidence  at  the  trial  consisted  largely  of  docu- 
ments, which  are  unnecessarily  set  forth  in  full. 
incli^ding    tbp    formal    and    totally    immaterial 
parts  thereof,    with   no  attempt   whatever  at 
briefing  the  same  as  the  law  requires^  this  court 
will  not  examine  the  eyidenoe  for  the  purpose 
of  determining  whether  or  not  error  was  com- 
mitted, but  will  assume  that  the  judgment  be- 
low 'was  correct     Ingram  y.  Clarke,  22  S.  E. 
834,  96  Ga.  777*  and  cases  cited. 
(SyUabus  by  the  Court.) 

Error  from  superior  court,  Upeon  county;  C. 
0.  Smith,  Judge. 

Action  by  the  Southern  Banking  &  Trust 
Company,  for  use,  against  the  Fanners'  &  Mer- 
chants' Bank.  Judgment  for  defendant,  and 
plalntifiC  brings  error.    Affirmed. 

WorrlU  &  Lester  and  M.  H.  Sandwich,  for 
plaintiff  In  enor.  J.  A.  Gotten,  for  defendant 
In  error. 

PER  OURIAM.    Judgment  affirmed. 


(98  Ga.  866)  ^  / 

SWAIN  y.  STEWART. 

(Supreme  Court  of  Georgia.     April  27, 1896.) 

Widow's  Allowancb  —  Right  to  Sell  Land  ^ 

EyiDBKCB. 

1.  Ttie  marriage  of  a  widow  after  the  death  of 
her  husband  does  not  deprive  her  of  the  right  to 
a  year's  support  out  of  his  estate,  nor  preyent 
her  making  an  aimlication  for  a  year's  support 
for  the  benefit  of  herself  and  a  minor  chud  of 
the  deceased. 

2.  Where  a  year's  support,  consisting  In  part 
of  land,  .was  set  apart  for  the  benefit  of  a  moth- 
er and  her  minor  child.  It  was,  according  to  the 
doctrine  laid  down  by  this  court  in  prenous  de- 
cisions, the  right  of  the  mother  to  sell  and  con- 
vey such  land  in  fee  simple  for  the  purpose  of 
deriving  from  the  proceeds  a  support  for  her- 
self and  the  child;  and  this  ri^ht  was  not  af- 
fected by  the  fact  that  the  mother  bad  married 


3.  Where,  in  such  case,  the  mother  was  con- 
fined in  Jail  under  a  sentence  for  a  misdemean- 
or, and  sold  the  land  embraced  hi  the  year's 
support  partly  to  raise  money  to  pay  a  fine  so  as 
to  obtain  her  discharge  from  custody,  and  part- 
ly in  consideration  of  supplies  furnished  for 
kerself  and  the  diild,  the  sale  was  lawful,  and 
^ssed  a  good  title  to  the  purchaser. 

4.  The  court  erred  in  rejecting  evidence  tend- 
ing to  show  that  the  sale  was  made  under  the 
circumstances  and  for  the  purposes  above  re- 
cited. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Taliaferro  coun- 
ty;  Seaborn  Reese,  Judge. 

Action  by  Elizabeth  Stewart,  by  her  next 
friend,  against  Josh.  Swain.  Judgment  for 
plaintiff,  defendant  brings  error.    Reversed. 

X  F.  Reed  and  SamL  H.  8Ibley»  lor  plain- 
tiff in  error.  H.  M*  Holden,  for  defendant 
in  error* 


SIMMONS,  C.  J.  Preston  Stewart  died  In 
1879,  leaving  a  widow  and  a  minor  child.  In 
1884  the  widow  married  Gunn.  After  her 
second  marriage,  sbe  applied  for  and  had  set 
apart  by  the  ordinary  a  year's  support  for  her- 
self and  the  m^or  child  out  of  the  estate  of 
her  first  husband.  The  year's  support  con- 
sisted of  a  small  amount  of  personalty  and  a 
tract  of  land.  The  minor  child,  after  the  death 
of  her  mother,  brought,  by  next  friend,  an  ac- 
tion of  complaint  for  the  land  against  Swain, 
who  clahned  title  as  tenant  of  T.  E.  Brlstow, 
under  a  deed  from  the  mother.  Upon  the 
trial  of  the  case  the  court  ruled  that  the  lat- 
ter had  no  title  to  the  land,  and  her  deed  could 
convey  none,  and  refused  to  allow  testimony  in 
behalf  of  the  defendant  to  the  effect  that  at 
the  time  the  deed  was  made,  Gunn,  the  sec- 
ond husband,  was  not  then  living  with  or  sup- 
porting her;  that  the  plaintiff  was  dependent 
upon  her  mother  for  support;  that  the  mother 
was  hnprisoned  under  a  sentence  of  fine  or 
Imprisonment;  and  that  the  consideration  of 
the  deed  was  partly  for  supplies  furnished  the 
mother  and  the  plaintiff,  and  partly  the  pay- 
ment of  the  fine  and  costs  adjudged  against 
the  mother,  she  being  then  in  jail  under  the 
sentence.  There  was  a  verdict  for  the  plain- 
tiff, and  the  defendant  made  a  motion  for  a 
new  trial,  In  which  the  rulings  above  men- 
tioned were  complained  of.  The  motion  was 
pverruledy  and  he  excepted. 

1.  The  first  question  to  be  determined  Is 
whether  a  woman  can  legally  have  set  apart 
out  of  the  estate  of  her  deceased  husband  a 
year's  support  for  the  benefit  of  herself  and  a 
minor  child  of  the  deceased,  after  she  has 
married  again.  Under  section  2571  of  the 
Code^  where  a  man  dies,  leaving  an  estate,  and 
leaving  a  widow,  or  a  widow  and,  minor  child 
or  children,  It  is  the  duty  of  the  ordinary, 
upon  her  application,  to  have  set  apart  for 
them  a  year's  support  out  of  the  estate  of  the 
deceased.  This  section  has  been  held  by  this 
eourt  to  be  a  part  of  the  statute  of  distribu- 
tions. Farris  v.  BatUe,  80  Ga.  189,  7  S.  B. 
262.  As  soon  as  the  husband  dies,  his  widow 
acquhres,  under  the  provisions  of  this  section, 
a  vested  interest  to  a  year's  support,  which  in- 
terest is  sKperior  to  all  dahns  of  creditors  or 
of  adult  children  of  the  deceased.  If  she  dies 
before  the  year's  support  is  set  apart,  her  ad- 
ministrator is  entitled  to  have  it  set  apart 
for  the  benefit  of  her  estate.  Brown  v.  Joiner, 
77  Ga.  232,  3  S.  B.  157.  The  right  to  a  year's 
support  being  a  vested  right  to  her  as  an  in- 
dividual, her  second  marriage  would  not  de- 
prive her  of  this  right  "Whenever  a  right 
by  law  has  attacl^ed  by  reason  of  widowhood, 
there  must  be  some  law  by  which  it  is  divest- 
edt  or  it  will  remain." 

2,  A  year's  support  having  been  set  apart, 
the  property  thus  set  apart  vested  in  the  ^dow 
and  child  (Code,  %  2574),  and,  under  several 
decisions  of  this  court,'  an  absolute  sale  by  the 
widow,  not  only  of  her  own  interest,  but  that 
of  the  Interest  of  the  child  also,  would  convey 
a  good  title  to  the  purchaser*  if  made  to  ob- 


882 


25  SOUTHB^S^C^RN  RBPORTEB. 


(Oa. 


tain  the  support  which  the  statute  contem- 
plates. In  Tabb  v.  Ck)llier»  68  Ga.  641«  it  was 
held  that  a  sale  by  a  widow,  tirith  the  approval 
of  the  ordinary,  of  the  UEind  set  apart  as  a 
year's  support;  conveyed  a  good  title  to  the 
purchaser.  In  Gleghom  v.  Johnson,  69  Ga. 
369,  it  was  held  that  a  sale  l^  the  widow  alone, 
for  the  purpose  of  obtainhig  means  for  the 
support  of  herself  and  the  minor  children,  con- 
veyed a  good  title,  and  that  the  approval  of 
the  ordlnaiy  was  unnecessary.  In  the  case 
of  Tabb  V.  Collier,  supra,  the  court  said:  "If 
the  property  so  set  apart  is  not  adapted  to  the 
use  of  the  family,  it  may,  without  the  aid  of 
courts  or  chancellors,  be  converted,  and  made 
available  for  the  purposes  intended.  We  do 
not  understand  that,  to  be  enjoyed,  further  no- 
tices, guardians,  and  orders  are  to  be  obtained 
to  change  land  (already  given  for  support)  into 
bread  before  it  is  allowed.  To  do  so  would 
consume  not  less  than  two  months,  and  in 
most  cases  a  longer  time,  in  which  time  the 
family  might  come  to  want."  These  decisions 
have  been  followed  in  the  cases  of  Steed  v. 
Cruise,  70  Ga.  177;  Farris  v.  Battle,  supra; 
Collins  V.  Covhigton,  84  Ga.  129,  10  S.  B.  540; 
Lowe  V.  Webb.  85  Ga.  733,  11  S.  B.  846. 
While  we  may  not  be  satisfied  with  the  rea- 
sons for  allowing  the  widow  alone  to  sell  and 
convey  property  set  apart  to  herself  and  a 
minor  child  or  children,  yet  we  are  bound  by 
the  former  decisions  of  this  court  upon  the  sub- 
ject, until  they  are  reviewed  in  the  itianner 
prescribed  by  law.  The  case  of  Vandlgrift  v. 
Potts,  72  Ga.  665,  relied  on  by  counsel  for  the 
defendant  in  error.  Is  very  different  in  its  facts 
from  the  present  case.  There  the  year's  sup- 
port had  been  set  apart  by  the  ordinary  before 
the  remarriage  of  the  widow,  and  after  her  re- 
marriage she  and  her  husband  sold  the  land, 
not  for  the  support  of  herself  and  the  minor 
children,  but  for  the  purpose  of  reinvesting  the 
proceeds  in  other  land,  to  which  title  was  taken 
In  the  name  of  herself  and  her  husband. 

8.  It  was  argued  that  the  sale  was  void  if 
made  partly  for  the  purpose  of  obtaining  mon- 
ey with  which  to  pay  the  fine  of  the  woman. 
We  do  not  think  so.  The  child  was  then  a 
mere  infant,  and  needed  the  care  of  the  moth- 
er. Her  second  husband  was  not  chargeable 
with  the  support  of  the  child,  and  was  not  sup- 
porting the  mother,  having  previously  separat- 
ed from  her.  She  had  no  means  of  supporting 
the  child,  outside  of  the  property  set  apart  as 
a  year's  support,  except  what  she  could  earn 
from  her  own  labor.  It  was  her  duty  to  sup- 
port the  child,  and  if  she  remained  in  prison 
it  would  suffer.  We  think  It  was  proper, 
therefore,  in  view  of  the  needs  of  the  child 
and  her  inability  to  provide  for  it  otherwise, 
that  she  should  sell  the  land  in  order  to  pro- 
cure the  means  to  pay  her  fine,  and  thereby 
secure  her  release  from  imprisonment. 

4.  It  follows  from  what  we  have  said  that 
the  court  erred  in  rejecting  evidence  tending 
tD  show  that  the  sale  was  made  under  the 
circumstances  and  for  the  purposes  above  re- 
cited.   Judgment  reversed. 


^  (99  Oa.  7) 

CARVBB  et  a!,  v.  MATOR,  BTC,  OF 
DAWSON. 
(Supreme  Court  of  Georgia.     Hay  11,  1896.) 

CiTT    CHABTSa— RBOIBTRATIOSr    OV  VOTBRA— IStOB 
OF  BO^TDB. 

1.  Construing  section  18  of  the  act  of  SeiH 
tember  21,  18SB,  *'to  establish  a  new  charter  for 
the  city  of  Dawson,"  in  the  light  of  the  legisla- 
tive intention  to  be  gathered  from  the  entire 
act,  it  was  not  contemplated  that  the  power  and 
authority  conferred  upon  the  mayor  and  alder- 
men "to  provide  for  the  registration  of  all  vot- 
ers in  said  city"  should  be  exercised  with  ref- 
erence to  any  elections  other  than  those  for  the 
municipal  officers  of  the  dty. 

2.  This  being  so,  no  registration  of  the  qnali- 
fled  voters  of  the  municipality  was  essential  as 
a  test  for  ascertaining  whether  or  not  the  req- 
uisite two-thirds  majority  had  been  obtained 
at  an  election  upon  the  question  of  Issuing 
bonds  for  the  purpose  of  establishing  water- 
works and  electric  lights  hi  that  dty,  but  sec- 
tion 508  (I)  of  the  Code  was  applloable. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Terrell  county; 
H.  a  Sheffield,  Judge. 

Action  by  A.  J.  Carver  and  others  against  the 
mayor  and  council  of  Dawson.  Judgment  for 
defendants,  and  pbOntifiOB  bring  error.  Af- 
firmed. 

J.  H.  Querry  and  J.  A.  Lahig,  for  plalnttflls 
hi  error.  11.  0.  Bdwards*  Jr.,  for  defendants 
In  error. 

LUMPKIN,  J.  In  1888  the  general  asaem* 
bly  passed  an  act  to  establish  a  new  charter  for 
the  city  of  Dawson.  Acts  1882^83,  p.  40i.  Sec- 
tion 18  of  that  act  confers  upon  the  mayor  and 
aldermen  power  and  authority  to  provide  for 
the  registration  of  all  voters  in  that  dty,  bat 
does  not  definitely  and  distinctly  dedare  for 
what  elections  the  registration  of  the  voters 
shall  be  had.  It  is,  however,  stxoogly  infera- 
ble that  the  only  elections  In  contemplation  by 
the  general  assembly  were  those  to  be  had  for 
the  munldpal  officers  of  the  dty.  In  endeav- 
oring to  arrive  at  the  legislative  Intention  with 
regard  to  this  matter,  we  have  carefully  stud- 
ied the  entire  act,  and,  as  a  result,  have  reached 
the  conclusion  that  the  general  assembly  did 
not  intend  to  either  authorize  or  require  a  r^ls- 
tration  of  voters  with  reference  to  any  other 
municipal  elections  than  those  of  the  Und  last 
above  mentioned.  If  tbiB  oondusion  is  a  cor- 
rect one,  it  follows,  hi  view  of  the  previous  ad- 
judications of  this  court  in  cases  more  or  less 
shnilar,  that  no  registration  of  the  qualified  vot- 
ers of  this  particular  dty  was  essential  as  a 
test  for  ascertaining  whether  or  not  the  requi- 
site two-thirds  majority  had  been  obtained  at 
the  election  now  under  review,  it  being  one 
which  had  been  held  upon  the  question  of  Issn- 
ipg  bonds  for  the  purpose  of  establishing  water- 
works and  electric  lights  in  that  city.  The  true 
test  to  be  applied  in  this  case  was  that  provid- 
ed for  hi  section  508  (1)  of  the  Cod&  In  Ga- 
vhi  V.  City  of  Atlanta,  86  Ga.  132,  12  S.  EL 
262,  it  appeared  that  the  registration  provided 
for  in  the  dty  charter  rdated  to  **any  municipal 
elections  hi  said  city,"— that  is,  to  all  dections 
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held  therein;  and  consequently  It  was  held 
that  It  was  essoitlal  to  look  to' the  nmnber  of 
TOters  registered.  In  order  to  ascertab  whether 
or  not  a  two-thhrds  majority  of  the  qnalllled 
voters  of  the  city  had  been  obtained  at  the 
election  then  under  rerlew.  In  Mayor,  etc.,  y. 
Wade,  88  Ga.  699,  16  S.  B.  21,  It  was  shown 
that  the  municipal  authorities  had  ample  power 
to  require  a  registration  for  any  corporate  elec- 
tion, including  one  upon  the  question  of  ap- 
proving a  certahi  school  act;  but  the  dimculty 
was,  they  sought  to  apply  to  an  election  for 
that  puipose  an  existing  registration  ordinance 
which  related  only  to  elections  for  mtmicipal 
officers.  The  registration  act  dealt  with  in 
Kalgler  v.  Roberts,  89  Ga.  476,  15  B.  B.  542, 
was  one  which  applied  only  to  elections  for  gov- 
ernor and  other  officers.  Accordingly  it  was 
held  that  no  prelhnhuiry  registration  was  req- 
uisite to  an  election  held  under  section  508  (i) 
et  seq.  of  the  Code  upon  the  question  of  issu- 
ing courthouse  bonds,  and  therefore  that  sec- 
tion 506  (Q  would  apply  for  the  purpose  of  as- 
certalnhig  whether  or  not  two-thirds  of  the 
qualified  voters  of  the  county  had  voted  in  fa- 
vor of  the  proposed  bonds.  This  case  Is,  In 
principle,  very  shnllar  to  the  case  at  bar.  The 
mUng  in  89  Ga.  and  16  S.  B.  is  foUowed  in 
Howen  V.  Mayor,  etc,  91  Ga.  139, 16  8.  E.  966, 
It  appearing  that  the  system  of  reglstratlOD  ihx>- 
vided  for  in  the  charter  of  the  city  of  Athens  re- 
lated eJDChislvely  to  elections  for  municipal  offi- 
cers. In  Mayor,  etc.,  v.  Wilson,  96  Ga.  261, 
23  S.  B.  240,  it  was  held  that,  Inasmuch  as  the 
mayor  and  council  had  "power  and  authority  to 
provide  fon  the  registration  of  voters  prior  to 
any  municipal  election  hi  said  town,"  it  could 
not,  in  the  absence  of  any  registration  at  «Ji,  be 
legaDy  ascertained  whether  or  not,  at  a  par- 
ticular election,  two-thirds  of  the  quaUfled  vo- 
ters had  voted  *'For  public  schools."  in  other 
words,  that  having  the  authority  to  provide  tor 
a  regfetration  applicable  to  that  election,  and 
having  fSalled  to  exercise  it,  the  fact  that  two- 
thirds  of  those  voUng  at  the  election  voted  hi 
flavor  of  the  establishment  of  the  proposed 
school  nystem  was  not  a  legal  test  upon  the 
question.  The  decision  of  this  court  in  the  case 
of  Hellbron  v.  Mayor,  etc,  96  Ga.  312,  23  &  U. 
206,  80  fkr  as  applicable,  is  In  harmooy  with  the 
ta^polng  decisions.    Judgment  affirmed. 


(9&Oa.  tm 

DBAKBFORD  v.  ADAMS. 
(Supreme  Court  of  Georgia.     July  27,  1896.) 

Receiveks  —  Recovery  of  Assets  —  Wbiobt  o? 
EvmBNCE— Notice  of  Order. 
1.  It  is  not  essential  to  the  maintenance  of  a 
petition  by  a  receiver  against  one  alleged  to 
hare  in  his  possession  money  which  the  court 
has  ordered  shall  be  delivered  to  the  receiver 
for  the  latter  to  prove  beyond  a  reasonable  doubt 
the  fact  that  the  respondent  had  such  money  hi 
his  hands,  custody,  or  control  after  the  pas- 
sage of  the  order  upon  which  such  petition  was 
based.  While  this  fact  most  be  dearly  and  sat- 
isfactorilj  established,  it  may  be  proved  by  a 

greponderance  of  the  evidence;   the  case  being 
1  its  nature  purely  remedial,  and  therefore  a 
civile  and  not  a  criminal,  proceeding. 
v.25s.B.no.l8-— 53 


2.  If  the  person  alleged  to  have  such  money 
fai  his  possession  knew  of  the  passage  of  the  or- 
.  der  in  question,  and  its  contents,  it  Is  immateri- 
al whence  his  information  on  the  subject  was 
derived.  As  to  the  knowledge  he  actually  had. 
he  is  chargeable  to  the  same  extent  as  be  would 
have  been  had  he  been  duly  served  with  a  copy 
of  the  order  in  question. 

(Syllabus  by  the  Court.) 

Brror  from  superiw  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

In  the  matter  of  the  Blder,  Dempster,  Gaston 
ft  Ca  Liberian  Ck>mpai]y  against  Frank 
Drakeford,  P.  H.  Adams,  the  receiver,  obtain- 
ed a  rule  against  said  defendant;  from  the  or- 
der in  which  ease,  defendant  brings  error. 
Affirmed. 

Wm.  W.  Davies  and  H.  M.  Reld,  for  plaln- 
thr  in  error.  Mayson  ft  HIU,  for  defendant 
In  error. 

SIMMONS,  0.  J.  The  receiver  In  the  case 
of  the  Mder,  Dempster,  Gaston  ft  Oo.  Libe- 
rian Ctompany  v.  Frank  Drakeford  obtained  a 
role  against  Drakeford  to  show  cause  why  he 
should  not  be  adjudged  in  contempt  for  his 
refusal  and  failure  to  torn  over  to  the  re- 
oelver  a  certain  fund  of  money  bdonging  to 
the  plaintiff.  The  case  was  tried  before  a 
jury,  onder  the  act  of  December  22, 1892  (Acts 
a892,  p.  65).  The  coort  submitted  certain 
Issues  to  the  Jury,  which,  with  their  answers 
thereto,  were  as  fdUows:  **{1)  Did  defendant, 
Drakeford,  have  possession,  custody,  or  con- 
trol of  the  fund  alleged  by  the  receiver  to  be 
withb^d  after  the  time  of  granting  the  order 
of  coort  appointing  a  temporary  receiver, 
which  order  was  dated  BCarch  26,  1895,  and 
after  he  had  knowledge  or  notice  that  such 
an  oitfer  had  been  granted?  Answer.  Yes. 
(SS)  DM  he,  or  not,  have  such  power,  custody, 
or  oontrol  when  the  receiver  demanded  it  from 
himt  Answer.  Yes.  (3)  Is  said  Drakeford 
withholding,  or  taking  part  in  withholding, 
fonde  ordered  to  be  turned  over  to  the  re- 
ceiver, and  in  his  power,  custody,  or  control? 
Answer.  Yes.  (4)  If  yes,  how  much?  An- 
swer. 9909.56."  The  defendant  made  a  mo- 
tion for  a  new  trial,  which  was  overruled,  and 
be  excepted. 

L  The  grounds  of  the  motion  for  a  new 
trial  which  were  mainly  relied  upon  In  the  ar- 
gument before  us  were  that  the  cburt  erred 
In  refusing  to  charge  the  Jury  as  follows:  "If 
ttiere  is  ground  for  any  reasonable  doubt  of 
Drakeford's  abfflty  at  the^ttme  the  order  of 
court  was  passed  and  served  upon  him  to 
obey  said  order  requiring  hhn  to  turn  over 
certain  funds  to  P.  H.  Adams,  receiver,  you 
should  find  for  the  defendant,"— and  that  the 
court  erred  in  not  charging  the  Jury  that  ''they 
must  be  satisfied  beyond  a  reasonable  doubt 
of  the  truth  of  the  allegations  hi  the  receiver's 
petition  for  a  contempt  rule  against  the  de- 
fendant before  they  could,  under  the  law,  find 
the  issue  submitted  to  them,  or  any  of  said 
issues,  affirmatively  against  the  defendant." 
In  cases  of  this  character  the  abffity  of  the 
defendant  to  comply  with  the  ncd«>r  should  b« 
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clearly  and  satisfactorily  established  before 
the  jury  should  find  against  him,  but  it  Is  not 
etGNsentlal  that  they  should  be  satisfied  beyond 
a  reasonable  doubt  It  is  not  required,  in  any 
ciyil  case,  that  the  proof  shall  be  so  conclu- 
8iye  as  to  exclude  reasonable  doubt  Our 
Code  (section  3749)  declares  that  "in  all  civil 
cases  the  preponderance  of  testimony  Is  con- 
sidered sufflcient  to  produce  mental  convic- 
tion." See  the  opinion  in  Atlanta  Journal  v. 
Mayson,  92  Ga.  641,  18  S.  B.  1010,  where  for- 
mer decisions  of  this  court  touching  reasona- 
ble doubt  In  civil  cases  are  reirerred  to  and  dis- 
cussed. It  was  argued  that  this  proceeding 
was,  in  its  essence,  a  criminal  proceeding,  and 
that  the  rule  applied  in  criminal  cases  was 
therefore  applicable.  We  do  not  concur  with 
counsel  in  this  view:  In  all  contempts,  It  is 
true,  there  is  an  element  of  criminality,  in- 
volving as  they  do  the  willful  disobedience  of 
»rder8  or  decrees  made  in  the  administration 
of  justice,  but  a  contempt  proceeding  is  not 
always  a,  criminal  proceeding.  A  distinction 
is  made  between  cases  In  which  the  process 
Is  merely  punitive,  and  those  in  which  it  Is 
remedial;  that  is  to  say,  in  which  the  con- 
tempt consists  in  the  refusal  by  a  party  to  do 
something  which  he  Is  ordered  to  do  for  the 
benefit  or  advantage  of  the  opposite  party, 
and  he  stands  committed  until  he  complie;^ 
with  the  order.  The  substantial  distinction, 
as  stated  by  Judge  Seymour  D.  Thompson,  is 
that  "one  Is  a  mode  of  execution  of  judgments 
and  decrees  in  civil  cases,  while  the  other  is 
punishment  for  an  ofPense  of  a  criminal  na- 
ture." "Criminal  Contempts,"  5  Cr.  Law 
Mag.  172.  And  see  Rap.  Contempt,  §  21.  In 
the  case  of  Livingston  v.  Livingston,  24  Ga. 
881,  the  point  was  made  that  a  commitment 
for  contempt  for  refusal  to  comply  with  an 
order  of  court  to  deliver  up  personal  property 
was  a  criminal  proceeding;  but  the  court  held 
it  was  not,  and  said  the  commitment  was 
"purely  remedial.  It  Is  for  the  exclusive  ben- 
efit of  the  plaintiiT  in  the  proceeding."  And 
see  Cobb  v.  Black,  84  Ga.  166;  Byan  v.  Klngs- 
bery,  89  ,Ga.  228,  15  S.  B.  302.  The  only  con- 
tempt cases  we  have  found,  or  have  been  re- 
ferred to,  in  which  the  rule  that  the  case 
against  the  defendant  must  be  made  out  be- 
yond a  reasonable  doubt  baa  been  held  appli- 
cable, are  cases  of  what  axe  called  "criminal 
contempts."  This  rule  was  established  original- 
ly in. felony  cases,  in  favorem  vitse,  at  a  time 
when  death  was  the  penalty  of  every  felony, 
and  was  never,  at  common  law,  applied  in 
civil  or  remedial  proceedings,  even  though 
the  proceeding  involved  imprisonment  as  a 
means  of  enforcing  the  order  of  the  court 
"The  true  doctrine  would  seem  to  be  that  in 
cases  of  strictly  criminal  contempts  the  rules 
of  criminal  evidence  should  be  applied,  while, 
tn  cases  where  the  principal  or  only  object  is 
to  redress  a  private  injuryp  any  kind  of  evi- 
dence which  will  satisfy  the  conscience  of  the 
court  [or  the  jury,  where  the  case  has  been 
submitted  to  a  jury]  win  sofflce."  Bap.  Con- 
tempt, 1 126. 


2.  It  was  also  contended  in  behalf  of  the  de- 
fendant that,  before  any  duty  to  obey  the  or- 
der of  the  court  would  rest  upon  him,  the  or- 
der must  be  legally  served  upon  him.  We 
think  that  if  he  knew  of  the  passage  of  the 
order,  or  its  contents,  it  was  Immaterial  whence 
his  information  on  the  subject  was  derived. 
As  to  the  knowledge  he  actually  had,  he  was 
chargeable  to  the  same  extent  as  he  would 
have  been  had  he  been  served  with  a  copy 
of  the  order.  Osborne  v.  Tenant,  14  Ves.  136; 
Telephone  Co.  v.  Dale,  53  Law  J.  Ch.  295; 
HuU  V.  Thomas,  3  Edw.  Ch.  236;  People  v. 
Brower,  4  Paige,  405;  Livingston  v.  Swift, 
23  How.  Prac  1;  Aldinger  v.  Pugh,  57  Hun, 
181,  10  N.  Y.  Supp.  684,  aflELrmed  132  N.  Y. 
403,  30  N.  B.  745;  Winslow  v.  NaySon,  113 
Mass.  411;  Bamstock  v.  Both,  18  Wis.  522; 
Poertner  v.  Russel,  33  Wis.  193,  202;  Beach, 
Inj.  §§  268,  269;  4  Bnc.  PL  &  Prac.  "Con- 
tempt," 778;  5  Cr.  Law  Mag.  180,  and  cases 
cited. 

3.  There  was  sufficient  evidence'  to  support 
the  verdict,  and  the  court  did  not  ^r  in  re- 
fusing a  new  trial.    Judgment  affirmed. 


m  Ga.  730) 
MACKBY  ▼..BOWLBS. 
(Supreme  Court  of  Georgia,  r  Aug.  8,  1896.) 
Admikistkatok's  Balb^Validitt-^Vbndob  and 

PUKCHASSK— Bona  FiDB  PaRCHASBB— EB8CI80IOK 

—Pleading  —  Injury  to  Pkemisbs  —  Liability 

OF  Purchaser. 

l.The  purchase  by  an  administrator  at  his 
own  sale  of  land  belonging  to  the  estate  of  his 
intestate  being  voidable  at  the  option  of  an  heir 
ux)on  his  election,  within  a  reasonable  time,  to 
set  the  sale  aside,  the  administrator  could  not. 
In  hia  own  name  and  right,  before  the  expira- 
tion of  such  time,  convey  to  another,  who  liad 
notice  of  the  facts,  a  good  title  to  the  land. 

2.  Although  a  person  who  bargained  with  an 
administrator  for  land  which  the  latter  had 
purchased  at  liis  own  sale,  and  which  he  was 
undertalLlng  to  sell  in  his  own  right,  i^d  a  part 
of  the  purchase  money,  gave  a  promissoiy  note 
for  the  balance,  took  a  bond  for  titles,  and  en- 
t^ed  into  ik>8seflBioQ  without  notice  or  knowl- 
edge of  any  defect  in  his  vendor's  title,  such  per^ 
son  could  not,  as  against  the  right  of  the  heir  to 
set  the  sale  of  the  administrator  to  himself 
aside,  be  treated  as  a  bona  fide  purchaser  for 
value,  if  he  discovered  the  truth  before  complet- 
ing the  payment  of  the  purchase  money  or  tak- 
ing a  deed  from  his  vendor. 

8.  On  the  trial  of  an  eooltable  petition  filed 
by  such  purchaser  to  enjom  an  action  brought 
by  the  vendor  in  a  city  court  for  the  balance  of 
the  purchase  money,  the  plaintiff  would  be  en- 
titlea  to  obtain  a  rescission  of  the  contract  of 
purchase  under  a  judgment  adjusting  all  the 
equities  between  these  parties. 

4.  It  would  not,  under  the  facts  recited,  be 
Incumbent  upon  uie  plaintiff,  as  a  prerequisite 
to  the  right  of  rescission,  to  account  to  the  de- 
fendant for  the  value  of  a  house  upon  the  land, 
which  had  been  destroyed  by  fire,  unless  it  ap- 
peared that  the  burning  was  caused  by  the 
plaintifTs  fault  or  negligence. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Richmond  coun- 
ty; E.  H.  Callaway,  Judge. 

Action  by  Charlotte  Mackey  against  Joseph 
L.  Bowles  to  rescind  a  contract  for  the  xrar- 
chase  of  land,  and  recover  back  paymeats  on 
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the  price,  and  for  loJnnetioB.    From  a  Jiidg^ 
ment  for  defendant*  plaintiff  Mnga  error.    Be- 

yersed. 

J.  0.  0.  Black  and  Bryan  Camming,  for 
plaintiff  in  ttror.  Fleming  4  Alexander,  for 
defendant  in  error. 

LUMPKIN,  J.  JoB^h  Lb  Bowles  was  Vba 
administrator  of  his  deceased  wife^  of  whom 
be  and  a  minor  son  were  the  only  heln.  As 
such  administrator,  he  sold  a  tract  d  land,  and 
became  the  purchaser  of  it  at  bis  own  sale; 
this  resnk  being  accomplished  by  his  convey- 
ing the  land  to  aae  Curtis,  who  conreyed-  It 
back  to  Bowles.  Afterwards  the  latter  bar- 
gained the  land  to  Mrs.  Mackey,  who  paid  a 
portion  of  the  purchase  money,  and  went  into 
possession,  gave  her  note  for  the  balance,  and 
received  from  Bowles  a  bond  for  titles.  While 
affairs  where  in  this  condition,  she  discovered 
the  fact  (of  which  she  had  previously  been 
ignorant)  that  Bowles  had  purchased  the  land 
at  his  own  sale  as  admhiistrator;  and  in  the 
meantime  a  mUl  upon  the  premises,  constitut- 
ing a  material  element  in  the  value  of  the  prop* 
erty,  had  been  destroyed  by  fire.  Bowles 
brought  an  action  against  Mrs.  Mackey  for  the 
unpaid  purchase  money,  and  she  thereupon 
filed  an  eQuitable  petition,  alleging,  in  sub- 
stance^ the  facts  above  recited,  and  praying 
that  the  contract  be  rescinded,  that  she  recov- 
er of  the  defendant  certain  sums  which  she 
had  paid  out  for  r^Miirai  and  also  what  she 
had  paid  upon  the  purchase  price.  She  fur- 
ther iHrayed  that  the  action  brought  by  Bowles 
be  eojohied,  that  the  equirties  between  hnvelf 
and  him  be  a^nsted  upon  her  petition,  and 
for  general  relief.  It  does  not  appear  how,  or 
through  whose  fault,  the  fire  above  mentioned 
was  occasioned.  At  the  trial  the  jury  found 
that  Mrs.  Madcey  was  not  entitled  to  a  rescis- 
sion, and  that  the  defendant  recover  of  her 
the  balance  of  the  purchase  money  for  the 
property.  The  facts  ware  practically  undis- 
puted; and  whether  or  not  the  verdict  can  be 
sustahied  depends  upon  the  legal  questions  in- 
volved in  the  case. 

1.  This  court,  by  repeated  adjudications,  has 
settled  the  hiw  that  a  purchase  by  an  admhi- 
istrator at  his  own/  sale  of  property  belonging 
to  the  estate  at  his  intestate  is  voidable  at  the 
option  of  an  hefar,  iipon  his  election  within  a 
reasonaUe  time  to  set  the  sale  asAde.  It  fol- 
lows as  an  inevitable  condusion  that  the  ad- 
ministrator could  not,  in  his  own  name  and 
right,  before  the. expiration  of  such  time,  con- 
vey a  good  title  to  the  land  to  one  who  did  not 
occupy  the  position  of  a  bona  fide  purchaser. 
It  was  practically  conceded  that  the  time  had 
not  yet  expired  within  which  the  minor  son  of 
Bowles  could  ezerdse  his  option  to  set  aside 
the  purchase  which  his  father  had  made  from 
himself  as  administrator.  It  therefore  becomes 
necessary  to  determine  whether  or  not  Bfrs. 
Mactey  is  to  be  regarded  as  a  bona  fide  pur- 
chaser firom  Bowles. 

%  As  wis  have  been  seen,  Mrs.  Mack^,  at 


the  tixne  she  contracted  to  purchase  frbm 
Bowles,  was  ignorant  Of  'the  fact  that  he  had 
purdiased  at  his  own  sale  as  administnrtbr. 
In  this  connection,  the  court  was  requested  to 
charge  that,  if  she  discovered  this  fact  before 
completing  the  payment  of  the  purchase  mon- 
ey, she  would  not  be  a  bona  fide  purchaser 
without  notice.  This  request  was  refused,  and' 
on  this  subject  the  court  charged  that,  if  Mrs. 
Mackey  did  not  know  at  the  time  of  contract- 
ing with  Bowles  for  the  purchase  of  the  land 
that  he  was  a  purchaser  at  his  own  sale  as 
administrator,  then  she  was  a  bona  fide  pur-> 
chaser  without  notice.  In  his  order  overrul- 
hig  Mrs.  Mackey's  motioii  for  a  neiw  t^,  the 
Judge  stated  that,  hi  his  ophiion,  the  above 
charge  was  not  sound  as  an  abstract  proposlf 
tion  of  law,  but  refused  the  new  trial  beckuse^ 
in  his  Judgment,  the  verdict  for  the  defendant 
was  demanded  }yy  the  evidence.  We  agree 
with  his  honor  that  the  charge  in  question 
was  erroneous,  but  do  not  concur  in  his  conclu- 
sion that  the  verdict  was  demanded.  Under 
the  facts  recited,  Mrs.  Mackey  was  not  such  a 
bona  fide  purchaser  as  that  she  could^  by  pay- 
ing the  balance  of  the  purchase  money,  and 
accepting  a  deed  from  Bowles,  defeat  the  right 
of  the  minor  to  set  aside  the  administrator's 
sale^  and  assert  titie  to  an  undivided  half  of 
the  premises.  "Want  of  notice,  both  at  mak- 
ing of  purchase  and  payment  of  purchase  mon- 
ey, must  be  shown,  to  constitute  a  person  a 
bona  fide  purchaser.  It  is  not  syfficlent  that 
he  had  no  notice  when  he  purchased,  if  notice 
was  given  him  before  he  paid  over  the  purchase 
money.'*  Warner  v.  Whittaker,  6  Mich.  133. 
In  the  case  Just  cited,  it  appeared  that  the  pur- 
chaser had  paid  a  part  of  the  purcluuse  money, 
and  given  a  bond  for  the  balance.  The  doc- 
trine of  this  cose  is  supported  by  the  text  hi 
16  Am.  &  Eng.  Bnc.  Law.  See  pages  834, 
886»  and  838,  and  the  numerous  cases  cited  hi 
the  notes.  We  make  the  following  extract, 
from  page  839:  •^ne  who  claims  the  protec- 
tion of  a  court  of  equity  as  a  bona  fide  pur- 
chaser must  show  that  he  had  acquhed  the 
legal  titie  before  notice  or  knowledge  of  facts 
equivalent  to  notice."  In  Losey  v.  Simpson, 
11  N.  J.  Eq.  240,  it  was  held  that  "actual  pay- 
ment of  the  purchase  money  la,  in  general, 
necessary  to  the  character  of  a  bona  fide  pur- 
chaser for  a  valuable  consideration,  and  giv- 
ing a  security,  or  executing  an  obligation  for 
payment,  will  not  be  sufliclcnt"  In  Wormley 
V.  Wormley,  8  Wheat  421,  the  supreme  court 
of  the  United  States  laid  down  the  rule  that 
**tL  bona  fide  purchaser,  without  notice,  to  be 
entitied  to  protection,  must  be  so  not  only  at 
the  time  of  the  contract  or  conveyance,  but 
until  the  purchase  money  is  actually  paid.*' 
The  opinion  hi  that  case  was  delivered  by 
Mr.  Justice  Story,  who  pronounced  the  doc- 
trine Just  stated  to  be  '*a  settied  rule  in  equity." 
One  of  the  earlier  cases  decided  by  our  own 
court  is  to  the  same  effect  It  is  that  of  Phhi- 
fssy  V.  Few,  19  Ga.  66.  It  appeara  in  that  case 
that  Mrs.  Few  bargained  to  Phinii^  a  house 
and  lot  in  Athens,  under  a  contract  by  which 
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sbe  booDd  henelf  to  make  to  him  "good  and 
sufficient  titles*'  to  the  property;  he  on  his 
part  itfomislng  to  pay  her  91|800  for  the  same. 
At  the  time  this  contiact  was  made,  Phini:^ 
had  no  notice  or  knowledge  of  any  defect  In 
Mhb.  Few's  title.  He  afterwards  ascertained 
that  certain  executory  devisees  of  Mrs.  Few's 
father  had  a  title  to,  or  lien  upon,  the  prop- 
erty in  question,  and  consequently  refused  to 
pay  the  purchase  money.  Mrs.  Few  then  sued 
him  ui)on  the  contract,  and  obtained  a  ludg- 
ment  Upon  a  review  of  the  same,  this  court 
held  that,  Inasmuch  as  Phinis^  received  no- 
tice of  an  incumbrance  upon  the  title  before 
paying  the  purchase  money,  he  could  not,  as  a 
bona  fide  purchaser,  complete  the  contract 
with  Mrs.  Few;  and,  aocoidUigly,  that  his  de- 
fense to  her  suit  was  good.  It  will  be  ob- 
served that  there  is,  In  principle,  quite  a  strong 
resemblance  between  that  case  and  the  case  at 
bar.  In  Carter  v.  Plnckard,  68  6a.  817,  this 
court  decided  that:  "To  constitute  one  a  bona 
fide  purchaser  for  value  and  without  notice, 
so  as  to  hold  a  title  obtained  by  his  grantor 
by  fraud,  he  must  not  only  have  had  no  no- 
tice, but  must  also  have  paid  the  purchase 
money."  That  was  also  a  case  in  which  a 
portion  of  the  purchase  money  had  been  paid. 

3.  In  the  case  last  Cited  this  court  also  held 
that,  in  order  to  raise  the  question  of  protect- 
ing the  purchaser  to  the  extoit  of  that  portion 
of  the  purchase  money  which  he  had  paid  be^ 
fore  notice,  there  must  be  appropriate  plead* 
Ings.  Mrs.  Mackey's  equitable  petition  clearly 
brings  her  case  within  this  requirement,  for, 
as  will  have  been  seeo,  she  prays  for  a  rescis- 
sion and  for  a  recovery  of  the  money  she  had 
paid  to  Bowles  while  yet  in  Ignorance  of  the 
defect  in  his  title. 

4.  The  remaining  question  Is,  iQ)on  whom.  In 
adjusting  the  equities  between  the  parties, 
should  fan  the  loss  occasioned  by  the  burning 
of  the  mill?  If  the  fire  was  attributable  to 
the  negligence  of  Mrs.  Madcey,  it  would  seem 
clear  that  the  loss  should  be  hesB.  As  above 
stated,  however,  the  record  does  not  disclose 
how  the  fire  occurred,  or  that  it  was  occasioned 
by  the  fault  of  any  person.  The  general  rule 
seems  to  be  that  the  destruction  of  a  building 
after  the  making  of  a  contract  for  the  purchase 
of  the  land  upon  which  It  is  situated,  foUowed 
by  possession  on  the  part  of  the  purchaser, 
will  constitute  no  defense  to  an  action  for  the 
purchase  money,  for  the  reason  that  the  pur- 
chaser at  once  acquires  an  equitable  Interest 
in  the  property  and,  in  that  sense,  immediate- 
ly becomes  the  owner  of  it.  McKechnie  v. 
Sterling,  48  Barb.  330.  The  same  rule  is  laid 
down  in  1  Warv.  Vend.  IdS.  But  the  author 
adds:  "This  rule,  in  its  application,  presup- 
poses an  ability  and  a  willingness  to  conv^ 
on  the  part  of  the  vendor;  for  the  purchaser. 
In  a  case  of  this  Idnd,  can  only  be  said  to  be 
owner  from  the  date  of  the  oontmct.  when  the 
vjendor  is  prepared  to  convey  a  dear  title,  and 
Is  not  in  default.  If  the  vendor  is  so  situated 
that  he  cannot  make  title  acoording  to  the 
contract,  the  purchaser  will  not  be  regarded 


as  the  owner;  and.  If  the  psopexty  Is  damaged 
before  the  vendor  Is  In  condition  to  convey, 
the  loss  must  fall  on  him,  and  not  on  the 
purchaser."  In  support  of  the  text  the  cases 
of  Christian  v.  Gabdl,  22  Qmt  82,  and  Ho- 
guenln  v.  Oourtenay,  21  8,  (X  406,  are  dted. 
In  the  first  of  these  cases  the  loss  was  caused 
by  a  fire,  and  In  the  latter  l^  a  storm.  In 
each  of  them  it  appears  that  the  puzcbaaer 
had  not  gone  into  poaseision  before  the  dam- 
age oocurred,  and  they  are^  therefore,  not  pre- 
cisely applicable  to  our  case.  Nevertheless, 
we  are  of  the  Qpinkm  that,  under  the  peculiar 
facts  now  under  consideration,  the  qualifica- 
tion laid  down  by  Warvelle  to  the  general  rule 
ought  to  control  here^  for  the  reason  that 
Bowles  not  only  has  not  now  a  title  to  the 
property,  but  also  that  It  is  not  within  hla 
power  within  any  reasonable  time  to  acquh» 
full  title,  and  it  Is  a  matter  at  the  greatest 
doubt  and  uncertainty  whether  he  can  .ever  do 
so  at  alL  Under  these  drcumstances  it  would 
be  neither  fair  nor  equitable  to  treat  Mrs. 
Mackey  as  an  owner  of  the  property  upon 
whom  the  loss  1^  fire  should  fall,  because 
she  Is  not  in  fiact  the  owner,  and  there  la  no 
certainty  that  she  can  ever  become  so.  Her 
right  to  rescind,  which  seems  undoubted,  rests 
upon  the  ^act  that  there  is  no  valid  and  fwt- 
tually  binding  contract  between  herself  and 
Bowles,  and  it  would  be  dearly  inconsistent 
to  make  her,  in  the  character  of  owner,  re- 
sponsible for  the  loss  oocasloned  Iqr  flre^  when 
it  is  obvious  that  nothing  whldi  she  or  Bowles, 
or  both  of  them,  can  do,  could  Invest  her  with 
ownership,  even  if  it  was  their  present  mutoal 
desire  and  purpose  so  to  do.  Judgment  re* 
veised. 


(98  G«.  T76) 

HEBBINGTON,  Ordinary,  v.  WAIiTHAL 

et  al. 
(Supreme  Court  of  Geoigia.     Aug.  18, 1880.) 
Partkibsbip— RiOHTs  or  SUBVrVOB. 
The  present  dedaration  does  not  make  a 
case  aabstantially  differing  from  that  passed  up- 
on by  this  court  in  Petrie  v.  Steedley,  21  S.  B. 
512,  94  6a.  106,  and  therefore  the  court  c<Mn- 
mitted  no  error  In  sustaining  the  defendants' 
demurrer. 
(Syllabus  by  the  C)ourt) 

Brror  ttom  superior  court,  (}htfke  county; 
N.  L.  Hutchlns,  Judge. 

Action  by  S.  M.  Uerrlngton,  (M!dinai7,  to  the 
use  of  C.  B.  Petrie,  against  B.  Q.  Walthal  and 
others.  From  a  Judgment  for  defendants, 
plaintifr  brings  error.    Affirmed. 

John  J.  Strickland,  for  plaintifr  in  error.  Br- 
win  &  Ck)bb,  for  defendants  In  error. 

LUMPKIN,  J.  At  the  Blarch  term,  1894,  of 
this  court,  it  held  that  an  action  brought  by 
Dr.  Petrie  against  the  administratrix  of  his 
deceased  partner.  Dr.  Steedly,  to  recover  back 
the  whole  of  a  premium  which  had  been  paid 
by  the  plaintifr  to  the  defendant's  Intestate  for 
being  taken  into  a  partnership  wltli  tiie  latter 
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In  lUfi  profeBsiosal  buainefls,  as  a  pliyBl€lan, 
was  Bot  well  founded.  94  Ga.  196,  21  S.  £. 
612.  It  appeared  from  the  allegations  of  the 
d^daxatlon  that  the  term  of  the  partnership 
agreed  upon  between  the  two  physicians  was 
for  two  years,  and  that  the  same  had  been  dis- 
solved by  the  death  of  Dr.  Steedly  a  little  more 
than  three  months  after  the  partnership  was 
formed,  and  that  the  contract  was  silent  touch- 
ing death  oc  dissolution  thereby,  and  also  silent 
touching  any  return  of  the  money  paid  as  a 
premium.  In  the  opinion  of  this  court,  the  pe- 
tition in  tliat  case  was  ftitally  defective,  be- 
cause in  no  event  would  the  plaintiff  have 
been  entitled  to  recover  the  whole  of  the  pre- 
mium, and  his  declaration  contaUied  no  offer 
to  apportion  it,  did  not  allege  that  it  was  ap- 
portionable,  and  set  forth  no  facts  upon  which 
an  apportionment  could  be  made.  After  the 
above-mentioned  decision  had  been  rendered. 
Dr.  Petrie  brought  an  action  for  a  portion  of 
the  premium  against  tSie  sureties  upon  the 
bond  of  Mrs.  Steedly  as  administratrix  of  her 
deceased  husband,  alleging  that  the  adminis- 
tratrix had  removed  from  this  state,  so  that 
she  could  not  be  served.  Pending  the  action 
she  returned  to  Geoigia,  and  the  plalntiffi  then 
moved  to  have  her  made  a  party  to  the  case. 
This  motion  was  denied,  and  a  demurrer  to 
the  dedaiation  was  sustained.  The  plaintiff 
excepted  to  both  of  these  rulings. 

We  deal  with  the  case  as  If  it  had  been  orig« 
Inally  brought  against  the  administratrix  and 
the  sureties,  and  was  free  from  any  difficulty 
or  question  as  to  parties.'  Granting  that  it  was 
complete  in  this  respect,  we  are  of  the  opinion 
that  the  new  declaration  does  not  set  forth  a 
cause  of  action.  It  di^es  all^e  that  the  repre- 
sentations made  by  Dr.  Steedly  as  to  the  value 
of  his  practice  and  the  income  derived  there- 
Xrom  were  untrue,  and  had  the  effect  of  de- 
ceiving Petrie,  alleging  further  that  "Steedly's 
practice  was  worth  not  half  the  sum  represent- 
ed." '  And  it  also  undertakes  to  apportion  up- 
on the  time  basis  the  $1,000  paid  as  a  pre- 
mium, the  theory  being  that  as  the  partner- 
ship was  to  last  for  two  years,  and  had  ex- 
pired in  about  one-eighth  of  that  time,  Petrie 
should  recover  seven-eighths  of  the  $1,000,  viz. 
$875.  It  requires  but  little  reflection  to  show 
that  an  apportionment  upon  this  basis  would 
be  entirely  arbitrary.  If  Petrie  was  intro- 
duced to  the  community  as  the  partner  of  a 
physician  in  good  repute  and  enjoying  a  re- 
muDerative  income.  It  would  seem,  from  the 
standpoint  of  conjecture,  that  he  must  have 
derived  more  beneilt  than  the  sum  of  $125 
from  this  association,  especially  in  view  of  the 
fact  that  by  the  death  of  his  partner  he  in  all 
probability  succeeded  to  a  practice  which  oth- 
erwise he  might  not  have  been  able  to  build 
up  in  years.  Again,  the  allegation  as  to  Steed- 
ly*s  misrepresentation  concerning  the  value  of 
his  practice  is  altogether  too  vague  and  uncer- 
tain to  be  made  the  basis  of  any  Just  or  ration- 
al apportionment.  The  difficulties  here  out- 
lined are  suggested  In  the  opinion  of  the  pres- 
ent chief  Justice  on  page  198,  91  Ga.,  and  page 


512,  21  S.  B.  Indeed,  the  whole  matter  lies 
too  largely  within  the  domain  of  conjecture 
and  guesswork  to  make  any  legal  apportloo- 
ment  practicable.  The  plaintiff  1^  the  pres- 
ent case  undertook— without  success,  in  our 
opinion-~to  overcome  the  difficulties  in  his 
wajT.  The  truth  Is,  we  do  not  believe  It  possi- 
ble, in  a  case  like  this,  to  set  forth  any  facts 
upon  which  a  ]U8t  and  equitable  apportionment 
could  be  made.  This  conclusion  is,  we  think, 
abundantly  sustained  by  the  case  of  Whincup 
V.  Hughes,  L.  R.  6  0.  P.  78,  cited  in  the  toe- 
mer  case.    Judgment  affirmed. 


(99  a«.  7S1) 

HIGGINS  V.  SOUTHERN  RT.  00. 

(Supreme  Oourt  of  Georgia.    Aug.  10,  1896.) 

Cabbisrb-*Bxpcl8iox  or  TRssrAMSB— Vioi^iioa 
or  Conductor. 

1.  A  railroad  conductor  represents  the  com- 
pany by  which  he  Is  employed  in  determining 
what  persons  are  entitled  to  ride  upon  trains 
eommitted  to  his  care;  and  his  act  in  expelling 
from  a  train  a  person  not  entitled  to  ride  there* 
on  as  a  passenger,  being  one  performed  by  him 
in  the  Hne  of  his  duty,  is  in  law  the  act  of  the 
company* 

2.£}ven  a  trespasser  who  intrudes  upon  a 
freight  train  under  a  fraudulent  arrangement 
with  an  Inferior  employ^  who  has  no  authority 
in  the  premises  is  entitled  to  protection  against 
violence  ^n  the  part  of  the  conductor,  wantonly 
and  unnecessarily  Exercised  in  expelling  him 
from  the  train;  and  for  Injuries  to  his  penon 
resulting  from  such  violence  the  railroad  com- 
pany is  liabla. 

(Syllabus  by  the  Court) 

Hrror  from  city  court  of  Macon;  J.  P.  Boss* 
Judge. 

Action  by  B.  T.  Higgins  agaipst  the  South- 
em  Railway  Company.  From  a  Judgment 
dismissing  the  complaint,  plaintiff  brings  er- 
ror.    Reversed. 

Preston,  Jordan  &  Ayer,  for  plaintiff  in  ecw 
ror.  Hill,  Harris  &  Birch,  for  defendant 
in  error. 

LUMPKIN,  J.  The  plaintiiTs  action  was 
dismissed  on  demurrer.  It  aK>ears  from  the 
allegations  of  his  declaration  that  he  was 
riding  upon  a  freight  train  of  the  defend- 
ant, "on  top  of  a  caboose,"  with  the  permis- 
sion of  a  flagman,  but  without  the  knowledge 
or  consent  of  the  conductor.  The  latter,  up- 
on discovering  the  plaintiff,  cursed  him;  and 
while  he  was  running  ''across  the  caboose, 
hi  order  to  get  off,*'  shot  hhn  with  a  pistol, 
inflicting  a  severe  and  dangerous  wound  up- 
on his  thigh.  Undoubtedly  it  is  the  duty  of 
a  railroad  conductor  to  determine  wliat  per- 
sons are  entitled  to  ride  upon  a  train  commit- 
ted to  his  care,  and  to  expel  any  person 
found  upon  such  train  who  has  no  right  to 
be  there.  In  so  doing,  his  acts  are,  in  legal 
contemplation,  the  acts  of  his  master,  for 
the  reason  that  they  are  performed  in  the 
line  of  his  duty.  For  the  purpose  of  expel- 
ling such  a  person  from  a  train,  the  conduct- 
or may  lawfully  use  whatever  amount  offeree 
is  reasonably  proper  and  necessary;   but  he 
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certainly  cannot  commit,  even  upon  a  tres- 
passer, a  malidous,  wanton,  and  murderous 
assault.  The  plaintiff,  according;  to  l\.is  own 
allegations,  was  undoubtedly  a  trespasser. 
The  permission  given  him  to  ride  upon  the 
train  by  the  flagman  amounted  to  nothing, 
and  the  conductor  would  unquestionably 
have  been  justified  in  ejecting  the  plaintiff 
from  the  train  if  he  had  done  so  in  the  prop- 
er manner.  It  is  certainly  true  that  the 
means  employed  by  him  were  not  only  unau- 
thorized, but  criminal.  At  the  same  time,  the 
object  he  sought  to  accomplish  was  strictly 
in  the  linCvOf  his  employment,  and  the  mas- 
ter is,  in  law,  responsible  for  the  damages 
which  resulted  to  the  plaintiff  through  the 
violent  and  unlawful  means  employed  by  the. 
conductor  in  discharging  his  du^.  This  case 
differs  from  that  of  Railroad  Oo.  v.  Wood, 
94  6a.  124,  21  S.  B.  288.  There  the  unlawful 
act  of  violence  committed  by  the  company's 
servant,  even  upon  the  assumption  that  it 
was  a  part  of  his  duty  to  keep  trespassers  off 
the  train,  occurred  when  it  could  no  longer 
be  effective  for  this  purpose;  and  he9ce  the 
act  in  question  was  undoubtedly  beyond  the 
scope  of  the  employment  in  which  the  serv- 
ant was  engaged.  It  was,  however,  inti- 
mated in  that  case  that,  if  the  Aot  of  the 
servant  had  been  done  in  attempting  to  pre- 
vent  a  trespass  upon  the  company's  property, 
and  the  trespasser  had  been  injured  by  the 
company's  servant  on  account  of  his  using 
more  force  than  he  ought  to  have  used  in 
accomplishing  his  purpose,  the  compaiiy 
would  have  been  liable.    Judgment  reversed. 


(97  QtL  151) 

YOUNGBLOOD  v.  OOMER. 

PATTBRSON  v.  CENTRAL  RAILROAD  & 
BANKING  CO.  et  aL 

(Supreme  Court  of  Georgia.     Aug.  12,  1895.) 

For  majority  opinion,  see  23  S.  B.  509. 

AXKINSON,  J.  (concurring).  The  court  is 
requested  to  review  and  overrule  the  decisions 
rendered  by  this  court  in  the  cases  of  Hender- 
son V.  Walker,  reported  in  55  Ga.  481,  and 
Thurman  v.  Railroad  (3o.,  56  Ga.  376,  in  which 
it  was  held,  many  years  ago,  that  a  receiver, 
operating  a  railroad  property  under  its  fran- 
Gbises,  is  not,  in  his  official  character,  liable  to 
one  employ^  for  damages  resulting  from  in- 
juries inflicted  in  consequence  of  the  negligence 
of  a  co-employ&  The  majority  of  the  court  Is 
of  the  opinion  that  the  decisions  in  question 
should  stand  as  law;  and,  being  of  a  contrary 
opinion,  I  shall  endeavor  to  state  the  reasons 
which  lead  me  to  that  conclusion.  The  statu- 
tory provision  under  which  the  liability  is 
sought  to  be  imposed  Is  as  follows:  "If  the 
person  injured  is  himself  an  employe  of  the 
company,  and  the  damage  was  caused  by  an- 
other employ^,  and  without  fSault  or  negligence 
on  the  part  of  the  person  injured,  his  employ- 
ment by  the  oompcmy  shall  be  no  bar  to  the 


recovery.**  This  section  of  the  Ck>de  (section 
3036)  is  taken  from  the  act  of  1856,  to  which 
reference  will  hereafter  be  made;  and  it  is  in- 
sisted that  the  word  "company,**  as  emplojred 
In  the  section  of  the  Oode,  is  equivalent  to  the 
term  "railroad^companies  of  this  state,*;  as  em- 
ployed in  the  act  above  referred  to.  The  pub- 
lic poUcy  of  this  state,  in  its  relation  to  the 
exercise  of  corporate  franchises  by  railroad 
companies,  was  early  declared  by  distinct  leg- 
islative enactment  Upcm  grounds  of  public 
policy,  the  common-law  rule  of  nonliability  for 
the  commission  of  torts  by  their  servants  upon 
the  persons  of  fellow  servants  when  employed 
about  the  common  employment  was  changed 
so  as  to  permit  a  recovery  by  one  servant  in- 
jured in  consequence  of  the  n^ligence  of  an- 
other, provided  the  person  so  injured  was  him- 
self free  from  fault  Tbls  statute  was  direct- 
ed against  railroad  comxxmies,  not  because 
they  were  corporations  only,  nor  because  of 
any  spirit  of  hostility  to  those  about  to  em- 
bark in  railroad  building,  but  because  it  was 
deemed  a  necessary  police  measure  for  the 
regulation  of  the  bushiess  of  running  railroads. 
In  the  legislative  mind  the  business  was  class- 
ed as  extrahazardous,  and  it  did  not  intend 
that  persons  operating  railroads  under  charter 
powers  should  impose  upon  their  servants  the 
extreme  peril  of  a  business  in  the  ccmduct  of 
which  they  could  exercise  no,  much  less  a 
controlling,  influence  over  the  conduct  of  co- 
employSs.  Incorporated  railroad  companies 
being  the  creatures  of  the  law,  the  creator,  at 
the  moment  of  conception,  impresses  upon 
their  lives,  as  a  condition  of  existence,  as  a  con- 
dition precedent  tx>  the  exercise  of  any  of  the 
powera  conferred  by  their  several  charters, 
that  they  shall  be  liable  as  above  indicat^. 
Upon  those  railroad  companies  whose  corpo- 
rate existence  antedated  the  passage  of  the  act 
this  change  in  tbe  law  applied  as  a  police  meas- 
ure affecting  the  business  of  operating,  rail- 
roads under  charter  powera;  and,  according  to 
the  opinion  of  the  writer,  this  court  fell  into 
an  error  when,  in  the  case  now  under  review, 
the  words  "railroad  companies,**  as  used  in  the 
act,  were  limited  in  thehr  significance  to  rail- 
road companies  eo  nomine,  and  were  not  ex- 
tended to  all  persons,  whether  natural  or  arti- 
ficial, who  were  engaged  in  the  business  of 
running  and  operating  a  railroad  under  and 
by  virtue  of  charter  powera.  At  the  time  of 
the  passage  of  the  act,  mere  private  raihroads 
were  unknown;  and  hence  it  may  well  be  sup- 
posed that  when  It  designated  the  objects  up- 
on which  It  was  designed  1x>  operate  as  the 
"railroad  companies  of  this  state*'  It  intendeil 
that  its  application  should  extend  to  all  rail- 
ways operated  under  direct  authority  of  the 
state.  Tbey  were  quasi  public  corporations, 
and  the  legislature  could  lawfully  impose  upon 
them  the  burden  of  this  statute  as  a  condition 
of  existence;  and  hence  we  are  led  to  believe 
that  when  the  expression  above  quoted  was 
used  it  was  the  purpose  of  the  legislature  to 
apply  it  to  the  business,  and  not  to  persons  or 
corporations  which  were  railroad  companies  eo 
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nomine  only.  If  its  significance  were  bo  con- 
fined, there  would  be  no  autliorlty  tor  applying 
the  rule  of  liability  above  indicated  to  railroad 
and  banking  companies,  or  to  canal  and  rail- 
road companies^  or  to  individuals  who,  hav- 
ing, under  the  present  law,  purchased  the  prop- 
erties and  franchises  of  a  rallrpad  company, 
chose  to  take  out  a  certificate  of  incorporation 
under  some  name  other  than  that  of  a  railroad 
company;  because,  while  in  fact  operating 
railroads,  such  are  not  railroad  companies  only. 
And  yet  the  courts  of  this  state  have  constant- 
ly  applied  the  rule  in  question  to  all  such  cor- 
porations and  persons  engaged  in  the  business 
of  operating  railroads  under  charter  authority, 
and  without  reference  to  whether  it  was  or  was 
not  by  name  a  railroad  company.  The  statute 
in  question  having  been  enacted  for  the  pro- 
tection of  employes  of  such  companies  operat- 
ing railroads,  the  ^business  conducted  under 
their  charters  would  seem,  upon  reason,  to  be 
impressed  with  the  liabilities  imposed  by  law, 
without  reference  to  the  person*' or  agency 
which  might  lawfully  thereafter  be  employed 
In  the  conduct  of  the  business  for  which  it  was 
chartered;  and,  this  being  true,  there  Is  no 
reason  apparent  to  my  comprehension  why  a 
receiver,  like  any  other  person  who  may  at- 
tempt to  exercise  the  charter  power,  should  be 
exempt  from  the  liability  thus  imposed.  Xho 
fftatute  in  question  is  one  highly  remedial,  and, 
being  of  that  nature,  should  be  liberally  coa- 
strued  in  advancement  of  its  obviously  bene- 
ficial purposes.  In  its  construction,  to  cling 
tenaciously  to  its  letter  Ignores  Its  spirit  and 
purpo^  and  defeats  the  manifest  l^slatlve 
intent  It  is  true  that  the  receiver  represents 
the  court  In  00  far  as  the  mere  custody  of  the 
property  Is  concerned;  but  when  the  court  un- 
dertakes to  exercise  the  charter  jMwer  to  op- 
erate the  property  in  its  custody,  the  receiver 
likewise  represents  the  corporate  franchise, 
and  necessarily  assumes,  in  his  oflicial  charac- 
ter, the  responsibilities,  duties,  and  obligations 
Imposed  upon  the  franchise  which  he  seeks  to 
exercise.  It  Is  impossible  to  disassociate  the 
corporate  entity  and  these  responsibilities;  and 
this  very  idea  has  received  no  stronger  sanc- 
tion than  IB  derived  from  the  very  opinion 
which  this  court  is  now  asked  to  review,  as 
win  ap];)ear  from  the  following  quotation  from 
the  learned  justice  who  delivered  its  opinion: 
"The  property  and  franchises  of  the  company 
have  been  seized,  and  the  court,  subordinate 
to  the  laws  of  the  land,  is  the  lord  paramoimt." 
In  other,  words,  the  court  Is  authorized  to  pos- 
sess itself  of  and  operate  the  road  in  subordi- 
nation to  the  law  of  the  land;  and  one  of  the 
conditions  imposed  upon  all  railroad  compa- 
nles  in  the  operation  of  railroad  properties  is 
that  they  shall  assume  the  liability  imposed 
by  the  general  law.  This  is  as  much  the  law 
of  the  land,  as  applied  to  chartered  railroad 
companies,  as  the  law  which  imposes  respon- 
sibility upon  common  carrlera  for  injuries  to 
passengers  and  property;  and  therefore  It  Is 
difficult  to  understand  why  the  statute  should 
not  estend  as  well  to  receivers  as  to  the  char- 


tered ^mpanies  themselves.  The  same  prin- 
ciple of  public  policy  is  involved;  theie  is  the 
same  reason  for  Its  application  in  the  one  case 
as  in  the  other;  and  the  only  reason  assigned 
for  its  nonappllcation  is,  not  that  the  character 
of  the  property  has  undergone  a  change,  not 
that  its  obligations  to  the  law  are  lesa  bindj 
ing,  but  that  by  a  species  of  judicial  legerde- 
main there  has  been  a  substitution  of  judicial 
for  corporate  directory  and  management 
Ux>on  this  subject  Mr.  Beach,  in  his  work  on 
Receivers  (section  717),  states  the  rule  to  be: 
'*In  this  country,  where  recelvera  are  frequent- 
ly empowered  to  manage  and  carry  on  the 
business  of  the  parties  or  cotporations  of 
whose  property  they  have  the  charge  on  behalf 
of  the  court,— and.thls  especially  in  the  case  of 
railway  receiverships,— their  duties  requli-e 
them  to  enter  into  new  obligations,  and  sul)- 
ject  them  to  the  same  liabilities  for  damages 
for  Injuries  as  are  Incurred  by  othera  who 
carry  on  similar  enterprises  for  their  own 
t)enefit  Being  actually  engaged  in  business, 
justice  to  those  with  whom  they  deal  demands 
that  they  shall  be  held  to  the  same  accounta- 
bility, whether  their  liabilities  arise  from  con- 
tract or  tort,"— citing  for  the  text,  E:g  parte 
Brown,  15  S.  C.  518,  and  I^lttie  v.  Dusenberry, 
46  N.  J.  Law,  614,  in  which  latter  case  the 
court  remarks:  "It  accords  with  sound  prin- 
ciple and  reason  that  a  receiver  exercising  the 
franchise  of  a  railroad  company  shall  be  held 
amenable  In  his  ofiiclal  capacity  to  the  same 
rules  of  liability  that  are  applicable  to  the 
company  while  it  exercises  the  same  powers  of 
operating  the  road."  To  the  same  effect,  see 
High,  Bee.  8  S95,  and  the  numerous  cases 
there  cited.  See,  also,  Homsby  v.  Eddy 
(Eighth  Circuit  Court  of  Appeals)  5  C.  O.  A. 
5e0,  56  Fed.  461,  and  Murphy  v.  Holbrook,  20 
Ohio  St  137.  The  overwhelming  weight  of 
judicial  authority  is  at  this  time  opposed  to 
the  doctrine  of  the  cases  now  under  review, 
and,  in  the  light  of  passing  events,  it  may  well 
be  doubted  whether  they  should  stand  as  law. 
Let  us  examine  the  statute  now  under  re- 
view In  the  light  of  other  statutes  which  un- 
dertake by  reference  to  particular  names  to 
regulate  a  particular  business.  We  find  In 
the  tax  acts,  as  they  have  year  after  year 
been  passed  by  the  general  assembly,  a  spe- 
cial tax  levied  upon  circus  companies,  sewing- 
machine  companies,  and  Insurance  compan- 
ies doing  business  in  this  state.  Suppose  a 
company  Incorporated  for  either  of  these  pur- 
poses should  become  insolvent,  and  a  court 
of  equity  should  seize  its  assets,  and  under- 
take to  operate  Its  business  through  a  receiver, 
would  It  be  pretended  that  the  court,  .through 
Its  receiver,  could  run  a  circus,  or  a  sewing 
machine  or  insurance  business,  without  pay- 
ing the  licensed  tax  Imposed  by  law?  Cer- 
tainly not,  for  the  reason  that,  while  the  leg- 
islature, in  imposing  the  tax,  employed  lan- 
guage which  might  be  so  construed  as  to  lim- 
it the  levy  to  the  particular  persons  or  corpo- 
ration named,  yet  Its  manifest  purpose  was  to 
levy  the  tax  upon  the  business,  ani^  when  any 
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person  undertook  to  conduct  the  busiaess  the 
tax  act  would  apply  to  hlm»  not  because  be 
was  mentioned  as  being  subject  to  its  terms, 
but  because  his  business  drew  him  within  its 
operatioiL  The  act  now  under  review  was 
passed  by  the  general  assembly  in  the  year 
1856  (see  Acts  1855-56,  p.  154),  and  since  then 
,  has  been  incorporated  in  the  Ck>de  in  various 
sections.  It  is  entitled  "An  act  to  define  the 
liability  of  the  several  railroad  companies  of 
this  state,  for  injury  to  persons  or  property, 
to  prescribe  In  what  counties  tbey  may  be 
sued  and  how  served  with  process."  The 
several  sections  of  the  act,  as  they  relate  to 
the  distinct  subjects  treated,  each  refer  to 
'*the  several  railroad  companies  of  this  state." 
The  first  section  prescribes  where,  how,  and 
in  what  manner  "the  several  railroad  com- 
panies of  this  state"  may  be  sued  and  served; 
the  third  section— being  the  one  imposing  the 
liability  sought  to  be  enforced  in  the  present 
case— provides  that  '*the  several  r&ilroad  com- 
panies of  this  state"  shall  be  liable,  etc. 
These  sections  are  cited  for  the  purpose  of 
calling  attention  to  the  fact  that  since  the 
rendition  of  the  decision  now  under  review 
this  court  has,  in  a  well-considered  opinion, 
in  the  case  of  Ball  v.  Mabry,  91  6a.  783,  18 
S.  E.  65,  extended  the  meaning  of  the  words 
*Hhe  several  railroad  companies  of  this  state," 
as  employed  in  the  first  section  of  the  act,  so 
as  to  embrace  and  bring  within  the  provisions 
of  the  act  suits  against  receivers  of  the  assets 
of  such  companies.  In  t^at  case  suit  for 
damages  for  personal  injuries  was  brought 
against  a  receiver  in  his  official  character  in 
one  of  the  counties  through  which  the  rail- 
road operated  by  him  ran.  He  filed  a  plea  to 
the  jurisdiction,  alleging  his  residence  else- 
where, and  this  plea  was  stricken  on  demuiv 
rer;  and  in  discussing  the  question  of  Jurisdic- 
tion the  court,  through  the  present  chief  Jus- 
tice, says:  **The  receiver  does  not  operate 
the  railroad  as  an  individual,  but  exercises 
the  charter  rights  and  franchises  of  the  com- 
pany of  which  he  Is  receiver.  As  receiver,  he 
resides  in  each  county  through  which  the  rail- 
road passes.  Exercising  the  franchises  of  the 
company,  he  becomes  a  common  carrier,  and 
stands  in  the  shoes  of  the  company,  and  Is 
liable  to  be  sued  in  the  county  in  which  the 
cause  of  action  originated,  as  the  company 
would  have  been,  under  section  3406  of  the 
Code,  before  he  was  placed  in  charge  as  re- 
ceiver." If,  under  the  provisions  of  the  act 
above  referred  to,  the  receiver,  as  an  incident 
to  the  exercise  of  the  corporate  franchise,  ac- 
quired a  residence,  for  the  purposes  of  suit, 
in  a  county  other  than  his  residence,  if  the 
venue  of  a  suit  against  him  is  attached  to  the 
place  where  the  cause  of  action  originated  by 
words  which  literally  apply  only  to  "the  sev- 
eral railroad  companies  In  this  state,"  it  Is 
dIfiBlcuIt  to  understand  why  the  use  of  the 
same  words  would  not  attach  to  him  in  his 
ofi3ciaI  character  the  liability  imposed  by  the 
statute  upon  the  company  itself.  This  de- 
cision Is,  to  my  mind,  a  distinct  recognition  of 


the  doctrine  stated,  and  almost  in  the  lan- 
guage of  the  text  writers  above  referred  to, 
and  seems  to  me  ample  authority  to  treat  the 
receiver  as  "standing  in  the  shoes  of  the  com- 
pany," and  liable  accordingly. 

The  Chief  Justice,  In  delivering  the  opinion 
of  the  court  In  the  present  case,  seems  to  rest 
its  Judgment,  to  some  extent  at  least,  upon 
the  doctrine  of  stare  decisis,  and  seems  to  in- 
timate that,  inasmuch  as  the  general  assembly 
has  not  seen  fit  by  positive  statute  to  repeal 
the  effect  of  these  decisions,  and  change  the 
rule  laid  down,  this  court  should  not  now  re- 
verse its  former  ruling.  The  doctrine  of 
stare  decisis,  it  is  admlttecl,  is  a  wholesome 
and  salutory  one  when  applied  to  a. proper 
subject;  and  where  rights  have  grown  up 
under  a  luridical  Interpretation  of  a  statute  It 
is  better,  In  many  Instances,  that  the  construc- 
tion thus  placed  upon  it  should  stand,  than 
that  such  rights  should  be  again  called  in 
question.  '  But  It  Is  respectfully  submitted 
that  the  doctrine  has  no  application  where  the 
courts  are  dealing  with  a  matter  concerning 
which  they  have  seen  proper  themselves  to 
legislate.  The  doctrine  that  courts  of  equity, 
through  receivers,  may  engage  in  the  con- 
duct of  any  kind  of  Industrial  enterprise, 
much  less  run  and  operate  a  great  line  of 
'railway,  has  no  foundation  in  positive  statu- 
tory legislation  in  this  state.  The  general  as- 
sembly has  never  directly  authorized  such  a 
proceeding,  and  never  indirectly,  except  ao 
far  as  silence,  and  a  casual  reference  to  the 
manner  in  which  funds  In  the  hands  of  such 
receivers  should  be  distributed,  may  be  con- 
strued as  an  approval  of  the  practice;  but  the 
power  is  one  which  the  courts  themselves 
have,  of  comparatively  recent  years,  for  them- 
selves evolved  from  that  other  Implied  power 
supposed  to  reside  in  all  courts  of  chancery, 
to  seize  and  protect  against  loss  and  de- 
struction the  property  of  Insolvent  persons 
and  corporations  for  the  benefit  of  all  con- 
cerned. In  this  process  of  preservation  courts 
have  come  commonly  to  consider  the  opera- 
tion of  railways  necessary  to  their  preser- 
vation, and  hence  have  drawn  the  power  to 
run  and  operate  such  properties.  Courts  of 
equity  have  appealed  to  no  law  to  authorize 
this  act;  and  hence,  when.  In  the  execution 
of  the  great  trust  imposed  upon  chartered  cor- 
porations, "the  court,  as  the  lord  paramount,** 
seizes  to  Its  use  corporate  property.  It  should 
at  least  see  to  it  that  It  exercises  the  fran- 
chises seized  "In  subordination  to  the  law  of 
the  land."  The  courts  should  observe,  not 
violate,  the  Taw;  and  this  court,  in  sanction- 
ing the  exercise  of  that  power  by  the  circuit 
Judges,  should  impose  upon  their  recelyers  the 
same  liability  which  the  statute  law  has  at- 
tached to  the  property  in  the  hands  of  the 
persons  from  whom  It  was  wrested  by  Judi- 
cial process.  If,  In  the  one  instance,  the 
courts  possessed  the  inherent  author!^  to 
evolve  the  power  exercised,  they  would  have 
the  same  authority  to  regulate  the  exercise  of 
the  power;   and  it  would  seem  that  in  this 
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pfoceM  of  regolatfon  no  more  appr^vlat* 
rule  could  be  adopted  than  tbe  one  which  fol- 
lows the  analogy  of  the  express  law,  and  im- 
poses upon  receivers  operating  railroads  the 
same  liabilities  which  rest  npon  railroad  com- 
panies. The  qnestion,  then,  is,  not  whether 
the  legislature  will  permit  the  rule  called  in 
question  longer  to  stand,  but  whether  this 
court  will  not  of  itself  adopt  one  which  is 
more  in  consonance  with  the  spirit  and  reason 
of  the  law,  and  more  nearly  in  harmony  with 
its  subsequent  adjudications  upon  a  similar 
subjlect 

Aside  from  considerations  of  public  policyi 
the  abstract  Justice  of  the  situation  demands 
that  railway  companies  which  have  incurred 
a  bonded  indebtedness,  and  have  Incumbered 
their  property,  or  which  have  been  practically 
wrecked  by  the  improvidence  or  dishonesty 
of  their  boards  of  directors,  should  not  oc- 
cupy better  positions  under  the  law  than  those 
which,  by  thrift  and  industry,  have  escaped 
financial  disaster.  Under  the  operation  of 
the  rule  in  question,  railroad  companies  are 
Invited  to  improvidence;  for  if,  by  loecomipg 
involved*  and  defaulting  in  meeting  its  ob- 
ligations, one  of  them  can  procure  the  estab- 
lishment of  a  Juridical  protectorate  over  its 
property  and  franchises,  which  will  relieve  it 
ot  all  responsibility  to  employes  under  the 
law  of  the  land,  if  it  can  thus  escape  the 
burdens  of  corporate .  existence,  what  en- 
couragement will  it  receive  from  the  law  to 
perform  its  duties?  If  Insolvency  means 
Immunity,  then  why  should  railroad  com- 
panies whose  properties  are  incumbered  strive 
to  be  solvent,  or  why  should  creditors  of  such 
corporations  desire  to  have  them  remain  under 
corporate  control?  Allow  the  doctrine  con- 
tended for  by  the  majority  of  the  court,  and 
we  find  tliat  by  a  single  stroke  of  the  pen  a 
circuit  Judge  has  power  to  practically  repeal 
the  law  governing  the  operation  of  railway 
lines  extending  over  hundreds  of  miles  of  ter- 
ritory. The  general  assembly  says  to  a  rail- 
road company  to-day:  "If,  l^  the  negligence 
of  a  fellow  servant,  you  injure  one  of  your 
employte,  you  are  liable.  If  you  injure  a  per- 
son who  is  neither  a  passenger  nor  an  *em- 
ploy6,  or  if  you  injure  the  property  of  any 
person,  the  presumption  of  the  law  is  you  are 
negligent  tf  you  fail  to  check  your  train 
.  and  blow  the  whistle  as  you  approach  a  pub- 
lic crossing,  you  will  be  liable  for  injuries  to 
a  person  being  thereon."  To-morrow  the  cir- 
cuit judge  appoints  a  receiver  to  do  the  same 
work»  to  discharge  exactly  the  same  duties  to 
the  public  and  to  Individuals,  and  the  doc- 
trine of  the  decisions  now  under  review  says 
that  these  provisions  of  the  law  thenceforth 
shall  have  no  application.  So  far-reaching' 
and  80  disastrous  in,  its  consequences  is  the 
doctrine  stated  that  I  cannot  bring  my  mind 
to  believe  that  the  court,  as  constituted  at 
the  time  the  decisions  in  question  were  ren- 
dered, fully  appreciated  the  extent  of  their 
application.  The  principle  of  these  decisions 
leads  Irresistibly  to  a  Judicial  rq[)eal  of  the 


law  establishing  the  railroad  cfommisslon,  of 
the  law  imposing  the  burden  of  proof  upon 
railroad  companies  in  cases  of  injuries  to  per^ 
sons  or  property,  and  as  well  to  a  repeal  of  the 
statute  regulating  the  running  of  trains  at 
public  ecossingi^  in  so  far  as  the  same  may 
have  heretofore  been  supposed  to  apply  to 
railroads  operated  by  receivers;  for  in  each 
of  these  instances,  by  the  letter  of  the  several 
statutes,  their  provisions  are  made  applicable 
to  railroad  companies,  and  cannot,  under  au- 
thority of  these  decisions,  be  extended  to  rail- 
roads operated  1^  receivers.  These  statutes 
ave  each  designed  to  accomplish  an  end  highly 
beneficial  to  the  intesests  of  the  public.  I 
cannot  give  my  assent  to  adoetrlne  whiisb 
impalvs  tii^  fores,  and  my  brethren  of  the 
majority  must  walk  alone  the  path  which 
leads  to  tiieir  partial  Judicial  repeat  My 
own  Judgment  is  that  the  two  decisions  called 
in  question  should  be  overruled; .  but*  inas- 
much as  my  brethren  disagree  with  me,  I 
feel  bound  by  the  doctrine  dedaied  In  them, 
and  hencQ  concur  in  the  Judgment  of  the  ma- 
jority affirming  the  Judgment  of  the  lower 
court 


(98  G%.  801) 
WILLBANKS  v.  UNTRINBB. 
(Supreme  Court  of  Georgia.     Aug.  18,  188di) 
New  Trfal  — Orouvds— Excbptiohb— ExEOSTioii 

-»8ALB^MoDB— VALI1>ITT-*H01CBaTBAD 
^  ▲BAKDONMBXT. 

1.  The  overruUng  of  a  demurrer  to  a  declara- 
tion* even  if  erroneous,  is  not  a  proper  ground 
of  a  motion  for  a  new  trial.  If  no  exception 
pendente  lite  to  an  error  of  this  kind  is  filed,  it 
must  be  excepted  to  directly  in  the  bill  of  ex- 
ceptions. An  exception  taken  in  the  manner 
last  mentioned  cannot  however,  be  considered 
by  this  court  unless  made  within  the  time  pre- 
scribed by  law^ 

2.  One  of  the  questions  at  issne  being  wheth- 
er or  not  a  levy  on  certain  realty  was  excessive, 
it  was  error  to  charge  that  the  officer  could  have 
levied  upon  an  undivided  oiie-half,  one-third, 
one-eighib,  or  one-tenth  therein,  or  that  he  coola 
have  levied  upon  the  entire  proi>er1y  and  sold 
an  undivided  interest  in  the  same.  When  real-: 
ty  is  capable  of  subdivision,  and  a  given  portion 
of  it  sufficient  in  Tsluie  to  satisfy  the  execution, 
can  be  cut  oft  and  sold  separately  without  in^ 
Jury  to  the  balance  of  the  property,  it  is  the  duty 
of  the  levying  officer  to  pursue  this  course;  but 
he  cannot,  when  the  defendant  in  execution 
owns  the  entire  fee,  sell  an  undivided  interest, 
and  thus  mmkjt  the  purchaser  at  his  sale  a  tenant 
in  common  with  the  defendant  in  execution. 

3.  There  being  in  the  record  no  copy  of  any 
homestead  proceedings,  it  is  impossible  to  de- 
termine whether  i>r  not  the  plaintiff's  alleged 
homestead  was,  in  the  first  instance,  lawfully 
set  apart. 

4.  If  it  was,  the  mn«  fact  that  she  left  this 
state  wottld  not  defeat  tk^  homestead.  If  she 
left  aaimo  revertendi,  and  with  no  intention  of 
abandoning  her  domicile  in  Georgia,  the  home- 
stead would  remain  valid;  if  she  left  with  no* 
intention  of  returning,  it  would  be  t»therwise. 
In  each  instance  the  qneetion'  ot  .intenttov 
should  conUoL 

5.  If  a  sheritTs  sale  was,  In  other  respects, 
lawful,  the  mere  fact  that  he  gave  a  bidder  to 
Whom*  the  property  had.  beett  knocked  off  tima 
within  whACQ  to  raise  tlhe  money  to  pay  for  thsi 
pro[)erty  would  not  render  it  a  credit  sale.     Tlie 
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bidder  wns  liable  as  soon  as  his  bid  was  accept- 
ed, and  the  sheriff's  responsibility  for  the  pur- 
chase money  immediately  began.  The  matter 
oC  indulgence  was  between  these  two,  and  in 
no  way  affected  the  rights  of  other  persons  in- 
terested. 

6.  Where  an  entry  of  '^No  personalty  to  be 
found"  lias  been  duly  made  upon  a  justice*8 
court  execution  before  it  is  levied  upon  land,  a 
sale  of  the  land  thereunder  is  not  rendered  in- 
valid because,  as  matter  of  fact,  the  defendant 
in  execution  at  the  time  of  the  levy  actually 
owned  personalty  sufficient  In  value  to  satisfy 
the  execution. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Habersham  comi- 
ty; J.  J.  Kimsey,  Judge. 

Action  by  U  Untriner  against  U  A.  WiU- 
banks  and  another  to  set  aside  an  execution 
sale  and  for  injunction.  From  a  judgment  fot 
philntiff,  defendant  Willbanks  brings  eiror. 
Reversed. 

Tho  following  Is  the  official  report: 
On  July  15,  Augnst  19,  and  November  18, 
1891,  judgments  were  rendered  against  Mrs. 
Untriner  in  fivor  of  the  Gibbs  Drug  Company, 
Mauch,  and  Edwards  for  the  principal  sums 
of  $36.50,  $d&56,  and  38.35,  besides  interest 
and  costs  on  each.  On  May  27  and  June  1, 
1895,  the  executions  issued  from  these  judg- 
ments were  levied  by  a  constable  on  a  house 
and  lot  in  Toccoa,  the  constable  having  previ- 
ously made  an  entry  on  each  execution,  ct 
'^Search  made,  and  no  personal  property  found 
on  which  to  ilevy  tliis  fi.  fa.**  The  property 
was  exposed  for  sale  on  July  2,  1895,  by  the 
sheriff,  and  knocked  off  for  $180  to  WUl^Janks 
as  the  highest  bidder.  On  the  next  day  Mis. 
Untriner  brought  her  petition  against  Will- 
banks  and  the  sheriff,  praying  for  decree  set- 
ting aside  the  sale  as  null  and  void,  and  for 
injunction  and  general  relief.  Answers  were 
made  by  the  defendants,  and  on  final  trial  the 
jury,  in  answer  to  specific  questions  submitted 
by  the  court,  found  in  favor  of  the  plaintiff. 
A  motion  for  new  trial  was  made  and  over- 
ruled. The  petition  alleges  that  on  July  30, 
1891,  plaintiff  had  the  house  and  k>t  <being  an 
improved  lot,  110x125  feet,  .on  which  is  sit- 
uated a  boarding  house)  set  apart  as  a  home- 
stead for  herself  and  h&  four  minor  children, 
namhig  them;  that  the  Olbbs  Drug  Company, 
Mauch,  and  Edwards  appeared  in  the  list  of 
creditors  attached  to  the  application;  that  the 
contracts  on  which  the  judgments  in  their 
favor  were  rendered  did  not  waive  homestead, 
nor  do  the  fl.  fas.  show  any  such  waiver,  nor 
was  there  any  affidavit  filed  as  required  by 
the  Code;  that  when  the  executions  were  filed 
with  the  sheriff,  claim  was  Interposed  under 
the  homestead  in  terms  of  the  law,  and  filed 
by  the  sheriff  in  the  clerk's  office,  but  be  pro- 
ceeded to  sell  the  property  although  said  dalm 
was  in  his  hands;  and  that  the  levy  waa  ex- 
cessivev  the  total  amount  of  the  executtons  be* 
Ing  only  about  $126,  and  the  property  behig 
worth  $1,000,  and  subject  to  division,  and  a 
part  of  it  being  amply  sufficient  to  pay  off 
and  discharge  the  fl.  fas.  In  the  answer  of 
Wilibanks  he  says  it  is  doubtless  true  that 


plaintiff  attempted  to  homestead  as  alleged, 
but  the  homestead  was  void,  because  she  vns 
a  married  woman,  living  with  her  husband, 
and  claimed  the  property  as  her  own,  and  be- 
cause she  did  not  own  the  house  and  lot  at 
that  time;  and  that,  soon  after  obtaining  the 
homestead  In  1891,  she  and  her  family  re- 
moved to  Alabama,  and  have  not  been  resi- 
dents of  Georgia  for  several  years,  and  are 
not  now;  and  that  defendant  bought  the  prop- 
erty without  notice  of  any  irregularity,  and 
the  purchase  was  bona  fide  and  honest  The 
sheriff  answered  that  plaintiff  stated  to  him 
that  she  had  taken  the  benefit  of  a  homestead 
exemption,  and  at  the  same  time  she  stated 
that  her  home  was  in  Alabama;  that  he  ratified 
the  acts  of  the  constable;  and  that,  while,  a 
clahu  was  put  into  his  hands,  he  wss  ad- 
vised by  eminent  counsel  that  it  was  not  legal, 
for  which  reason  he  did  not  stop  the  sale. 
There  was  testimony  for  the  plaintiff  that  the 
property  in  question  Is  well  worth  $1,000,  and 
could  be  BO  divided  as  to  leave  the  house  on 
one  part  of  the  lot,  where  it  would  answer  as 
well  for  the  purposes  of  a  boarding  house  (It 
being  used  as  such)  as  it  would  on  the  entire 
lot,  and  the  vacant  lot  so  cut  off  would  be 
worth  $250.  The  house  has  16  rooms,  and  the 
property  is  rented  out  by  plaintiff  for  $16  a 
month,  this  Including  the  furniture  In  the 
house,  which  fumitnre  Is  worfli  $125  to  $150. 
She  left  Toccoa  In  April,  1898,  and  had  been 
since  living  In  Alabama.  Upon  the  question 
of  change  of  residence  the  evidence  Is  some- 
what conflicting.  She  testified  that  she-neyer 
left  Toccoa  to  stay;  had  always  considered  It 
her  home;  rented  the  place  out  to  send  her 
children  to  school  in  Alabama;  had  always  In- 
tended to  return;  neyer  carried  anything  away 
with  her  but  her  clothing,  but  left  every  piece 
of  furniture  she  had  In  the  house,  where  It  Is 
now.  While  she  was  In  Alabama,  her  hus- 
band died  there.  She  has  there  an  organ,  and 
certain  live  stock,  which  she  took  on  debts 
made  there;  has  also  600  gallons  of  wfaie  she 
made  there;  and  she  runs  a  boarding  house 
and  small  store  there.  PlalntlflTs  attorney 
(whp  was  also  counsel  for  the  sheriff)  testified 
that  on  the  7th  of  June  the  constable  who 
made  the  levies  told  him  that  he  made  the 
levies  on  two  of  the  fi.  fas.  that  day,  and  that 
the  papers  had  not  been  In  his  hands  before. 
This  was  several  days  after  the  property  had 
been  advertised.  The  sheriff  stated  to  the 
plaintiff  that  the  property  would  not  be  sold, 
and  at  his  request  witness  carried  the  claim  to 
the  cleric's  office,  and  filed  It  He  filed  but 
one  claim.  From  the  testimony  of  the  sheriff 
and  of  Willbanks  It  appears  that  Willbanks 
knew  there  was  a  claim  filed  when  he  bought 
the  property.  After  It  was  knocked  off  to  hlm^ 
he  asked  the  sheriff  If  he  could  give  him  a  few 
days  to  get  up  the  money;  and,  after  consult- 
ing the  attorney  for  the  plaintiffs  In  the  fi.  fa., 
the  sheriff  said  he  could.  WQlbanks  went 
away,  borrowed  the  money,  and  returned  two 
days  later,  when  he  learned  pf  the  restrain- 
hig  order  hi  the  present  cate,  on  accoont  of 
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which  hQ  did.  pot  pay  or  tender  the  mon^«  nor 
was  any  deed  made  by  the  sheriff. 

The  motion  for  new  trial  contains  the  fql- 
lowing  grounds: 

(1)  Error  hi  not  sustaining  the  demurrer  to 
the  petition.  (2)  Error  In  charging  the  Jury: 
'X)n  question  of  ezcessive  levy  I  charge  yon 
that,  instead  of  levying  on  the  entire  property, 
an  undivided  Interest  could  have  been  levied 
on.  If  you  find  that  the  executions  for  $120 
were  levied  on  property  worth  9800  or  91,0Q0» 
you  would  be  authorized  to  find  the  levy  ex- 
cessive, as  the  officer  could  have  levied  on  a 
one-half,  one-third,  oneneighth,  or  one-tenth  in- 
terest, or  he  could  have  levied  on  the  entire 
property,  and  sold  an  undivided  Interest  as 
above.**  (3)  Error  In  charging:  'Did  plahitiff 
abandon  her  homestead?  If  this  lady  had  re- 
moved from  the  state.  Intending  to  change  her 
domicile  to  another  state  (and  her  Intention  Is 
a  matter  for  you),  she  would  have  abandoned 
the  homestead.  The  thing  for  you  to  arrive 
at  is,  what  was  the  taitention  of  the  plaintiff?' 

(4)  Tbe  court  remarked,  during  the  discussion 
of  this  homestead  question  before  the  lury, 
that  a  party  could  reside  out  of  the  state  for 
10  years  if  he  did  not  intend  to  abandon  his 
homestead,  and  the  Intention  la  one  for  the 
Jury;  and,  If  homesteadant  did  remove  from 
the  state  intending  to  change  her  domicile, 
then  that  would  be  abandonment  of  homestead. 

(5)  Error  in  charging:  "Did  the  defendant 
pay  or  tender  the  money  on  sale  day?  I  charge 
you  that,  unless  the  money  was  paid  or  ten- 
dered on  sale  day,  he  would  not  be  a  bona 
fide  purchaser.  If  It  was  agreed  by  the  sher- 
iff and  plaintiffs  In  fi.  fa.  that  the  purchased 
could  go  and  get  the  money,  and  bring  It  back, 
the  sale  would  be  a  credit  sale,  and  void.** 

(6)  Verdict  contrary  to  law  and  evidence,  etc. 

G.  L.  Bass  and  Jones  &  Bowd^  for  plaintiff 
in  error.  J.  B.  Estes,  Geo.  P.'  Erwln,  and  J.  O. 
Edwards,  for  defendant  in  error. 

LUMFEIN,  J.  The  nature  of  this  case  will 
be  gathered  from  the  official  report 

1.  Upon  the  question  that  the  overruling  of 
a  demurrer  to  a  declaration  is  not  a  proper 
ground  of  a  motion  for  a  new  trial,  see  Griffin 
T.  Justices,  17  Ga.  96;  Mercbants'  Line  r.  Aus- 
tin, 76  Ga.  306;  Rogers  v.  Sogers,  78  Ga.  688, 
3  S.  E.  451;  NlchoUs  v.  Popwell,  80  Ga.  604, 
6  S.  E.  21.  The  same  thing  is  true  as  to  a 
demurrer  to  an  indictment.  Flemister  vi  State, 
81  Ga.  768»  7  S.  E.  642;  llobson  ▼.  State,  83 
Ga,  166,  9  S.  E.  610.  These  are  only  instances 
of  the  many  decisions  of  this  court  relating  to 
this  matter,  and  the  legal  profession  should  I^n 
this  time  understand  that  the  overruling  of  a 
demurrer  to  a  declaration  Is  matter  for  dhrect 
exception.  It  seems  that  the  counsel  for  the 
plaintiff  In  error  In  the  present  case  did  so  un- 
derstand, tH  ^use  th^  not  only  made  the  over- 
ruling of  their  demurrer  to  the  declaration  ffied 
hy  the  plaintiff  below  a  ground  of  theh-  motion 
for  a  new  trial,  but  they  also  excepted  directly 
to  this  actloE  of  the  court  In  theh*  bill  of  ex- 


ceptions. In  this,  however,  they  were  too  late, 
because  the  bill  of  exceptk>ns  was  not  filed 
within  the  time  allowed  them  by  law  for  ex- 
cepting to  ruhngs  made  at  the  trial. 

2.  The  rule  is  wen  settled  that  whenever  land 
Is  capable  of  subdivision,  and  a  given  portion 
of  it,  of  sufficient  value  to  satisfy  an  execution, 
can  be  levied  on  and  sold  separately  without 
injury  to  the  balance  of  the  property.  It  Is  the 
duty  of  the  sheriff  or  other  levying  officer  to 
pursue  this  course.  But  there  Is  no  law  which 
makes  it  bicumbent  on  the  officer  to  levy  upon 
and  sell  a  fractional  undivided  interest  in  really, 
the  entire  title  to  which  Is  hi  the  defendant  In 
execution.  The  officer  cannot.  In  this  way, 
make  the  latter  and  tbe  purchaser  at  the  Judi- 
cial BBde  tenants  in  common. 

8.  Whether  or  not  the  pUlntlfTs  alleged 
homestead  was  lawfully  set  apart  to  her  seems 
to  have  been  one  of  the  questions  involved  In 
this  case;  but  we  cannot  pass  upon  it,  for  the 
reason  that  the  record  before  Da  contains  no 
4x>py  of  any  homestead  proceedings.  While  a 
married  woman  living  wi^  her  husband  Is  not, 
under  the  present  constitution,  entitled,  as  the 
head  of  a  family,  to  have  a  homestead  set  apart 
to  her  out  of  her  separate  estate,  she  may  be 
allowed  a  homestead  out  of  the  same  as  a  per- 
son having  the  care  and  support  of  dependent 
females,  if  in  her  case  this  ground  for  the  al- 
lowance of  a  homestead  exists.  Johnson  v. 
Little,  90  Ga.  781,  17  S.  E.  294.  Whether  the 
question  here  indicated  arose  at  the  trial  of  the 
present  action  we  are/  however,  unable  to  say, 
for  the  reason  above  stated. 

4.  Upon  the  assumption  that  the  homestead 
was  valid,  the  mere  fact'  that  the  party  at 
whose  instance  it  was  set  apart  left  this  state 
would  not  defeat  it  An  entire  abandonment  of 
her  domicile  In  Georgia  would.  In  this  case,  as 
in  all  others  where  the  person  suing  out  the 
homestead  has  left  this  state,  the  continuing 
validity  of  the  homestead  depends  upon  the 
question  of  domicile;  and  in  determining  that 
question  it  should  be  dscertahied  whether  the 
residence  beyond  the  limits  of  this  state  was  in- 
tended to  be  permanent  or  only  temporary. 

5,  '6.  'Tfye  cwrectness  of  the  propositions  laid 
down  in  the  last  two  headnotes  is,  we  think, 
sufficiently  manifest  without  elaboration.  Judg- 
ment reversed. 

aOO  Ga.  76) 

BUCHANAN  v.  STATE. 

(Supreme  Court  of  Georgia,     Oct  19,  1896.) 

Assault  and  Battery  — Jubtification  —  Oppro- 
BRions  Words  —  Instructions  —  Presump- 
tions ON  APPBAL^-JORT— MrSCONDUCT. 

1.  If,  on  the  trial  of  an  indictment  for  assault 
and  battery,  it  is  manifest  that  the  defense  re- 
lied upon  was  the  use  by  the  person  assaulted, 
to  the  accused,  of  opprobrious  words  or  abusive 
language,  immediately  before  the  beating  oc- 
curred, it  la  the  duty  of  the  coort,  even  without 
a  request  so  to  do,  to  give  in  charge  to  the  jury 
the  provisions  of  section  103  of  the  Penal  Code; 
and,  unless  the  record  shows  to  the  contrary.  It 
will  be  presumed  tliat  this  was  done. 

2.  It  will  not  however,  be  presumed  that  the 
proper  instructions  upon  this  subject  were  not 
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giyen  to  the  jury  merely  because  the  trial  judee 
refueed  to  give  In  charge  a  request  whicTi, 
though  probably  intended  to  iuToke  in  behalf 
of  the  accused  the  law  embraced  in  the  above- 
cited  section,  was  not  itself  couched  in  apt  or  ap- 
propriate terms. 

8.  There  was  np  error  on  sudi  trial  In  refus- 
ing to  charge  as  follows:  *The  law  allows  one 
to  strike  another  for  the  use  of  opprobrious 
words  and  obscene  langu&l?e  to  him,  leaving  it 
to  the  jury  to  judge  whether  the  beating  is  in 
excuse  of  the  provocation  used  or  given;  that 
is,  whether  the  beating  is  excessive  is  for  de- 
termination of  the  jury."  A  failure  by  the 
court  **to  give  such  instruction"  as  that  Un- 
braced in  the  language  above  quoted,  *^anywhere 
in  the  general  charge,"  was  not  erroneous,  and 
does  not  raise  any  presumption  of  a  failure  to 
give  proper  instructions  in  this  connection. 

4.  It  is  bsd  practice  to  allow  a  member  of  a 
Jury  who  had  retired  to  consider  of  their*  verdict 
In  a  criminal  case  to  be  withdrawn  for  the  pur- 
pose of  aiding  the  solicitor  general  in  striking  a 
jury  in  another  criminal  case,  in  which  the  juror 
was  the  prosecutor;  but  whisre  this  was  done 
withhi  the  knowledge  of  counsel  for  the  accused 
in  the  case  ficst  mentioned,  and  he  did  not  then 
and  there  move  for  a  mistrial,  or  otherwise  seek 
a  correction  of  the  irregularity,  he  cannot,  after 
taking  the  chances  of  an  acquittal,  compiaiu  of 
such  irregularity.  The  question  whether  or  not 
the  withdrawal  of  the  juror  would,  under  the, 
circumstances  of  the  present  case,  hav^  been 
cause  for  a  mistrial,  is  not  presented  for  de- 
termination. 

(Syllabus  by  the  Court.) 

Error  from  sap^or  coVirt,  Catoosa  county; 
T.  W.  Mihier,  Judge. 

Frank  Buchanan  was  convicted  of  aesault 
and  battery,  and  brings  error.     Afarmed. 

The  following  is  the  official  report: 
Buchanan  was  indicted  l^or  assaulting  and 
beating  Culler,  and,  after  conviction,  excepted 
to  the  refusal  of  a  new  trial.  It  appears  that 
Buchanan  went  with  Hooker  to  Culler's  house 
to  see  him  about  his  cows  getting  into  a  field 
which  Buchanan  had  subrented  to  Hooker. 
While  there,  Mrs.  Culler  accused  Buchanan  of 
hurting  her  cow,  which  be  denied,  and  Hook- 
er admitted  having  done  it  by  throwing  a  rock 
at  the  animal  Buchanan,  Hooker,  and  Cul- 
ler then  started  to  go  to  the  field  in  question, 
to  look  at  the  fence  inclosing  it;  and'  on  the 
way  Culler  began  to  talk  about  a  cow  which 
he  had  long  previously  sold  to  Buchanan,  and 
for  which  he  had  never  received  all  the  pur- 
chase price.  An  excited  conversation  on  this 
subject  ensued,  during  which  Buchanan  sev- 
eral times  averred  that  this  cow  was  roguish 
and  a  fence-breaker,  and  said  he  could  prove 
It  by  25  men.  Thereupon,  according  to  Cul- 
ler's testimony,  "I  told  him  whoever  said  that 
she  was  either  roughish  or  a  fence-breaker 
when  I  let  him  have  her,  and  that  whoever  said 
she  got  over  my  fence  mwe  than  twice  told  a 
lie.  He  then  hit  me  with  his  fist,  and  said, 
*It's  a  lie,  it's  a  lie,  it's  a  Ife,'  as  he  struck  me. 
♦  •♦  I  am  an  old  man.  ♦  ♦  ♦  Defend- 
ant is  a  young  man."  Hooker  testified  that 
Buchanan  did  not  hit  Culler  with  his  fist,  but 
with  the  back  of  his  fingers,  his  hand  being 
open.  The  motion  for  new  trial  alleges,  in 
addition  to  the  general  grounds,  that  the  court 
erred  In  refusing  to  charge  the  Jury,  on  re- 
quest of  defendant,  that  "the  law  allows  one 


to  strike  another  for  the  use  of  opprobriouk 
words  and  obscene  language. to  him,  leaving 
It  to  the  Jury  to  Judge  whether  the  beating  lg 
In  excuse  of  the  provocation  used  or  given; 
that  is,  whether  the  beating  Is  excessive  Is 
for  determination  of  the  Jury,'*— and  failed  to 
give  such  instruction  anywhere  in  the  general 
charge.  Also,  error  in  permitting  the  solicitor 
general,  without  the  consent  of  defendant  or 
his  counsel,  to  withdraw  Wlllbanks,  one  of 
the  Jurors  trying  this  case,  from  the  Jury 
room,  after  they  had  retired  to  make  their  ver- 
dict, to  assist  the  solicitor  general  In  striking 
a  Juiy  in  the  case  of  State  y.  James  Phipps^ 
charged'  with  burglary,  in  which  case  Wlll- 
banks was  prosecutor.  This  ground  is  sup- 
ported by  the  affidavits  of  defendant  and  hia 
counsel  The  state  presented  affidavit  by 
TVlllbanks  and  the  solicitor  general  showing 
that  after  the  Jury  In  this  case  had  retired  the 
Phipps  case  was  called  for  trial,  and  the  so- 
licitor general  stated  to  the  court,  In  the  pres- 
ence and  hearing  of  Col.  Mann  (who  was 
counsel  for  the  defense  in  both  of  the  cases), 
that  he  wanted  Wlllbanks,  the  prosecutor,  to 
assist  in  striking  the  Jury,  whereupon  the 
court  instructed  the  bailiff  in  charge  of  the 
Jury  to  tell  Wlllbanks  to  come  Into  court  for 
this  purpose.  He  came,  and,  after  being  so 
engaged  for  two  or  three  minutes,  CoL  Mann 
stated  to  the  court  that  he  did  not  want  to 
be  considered  as  consenting  to  Wlllbanks'  ab- 
sence from  the  Jury.  The  solicitor  general 
stated  that  he  had  understood  Col.  Mann  so 
to  consent,  but  requested  Wlllbanks  to  return 
to  the  Jury  room,  which  he  did  Immedlatelj, 
and  after  considerable  deliberation  the  Juiy 
agreed  upon  a  verdict  of  guilty.  During  his 
absence  from  the  Jury  room  nothing  was  said 
by  or  to  him  about  the  Buchanan  case. 

W.  B.  Mann,  .for  plaintiff  In  error.  A.  W. 
Flte,  8oL  Gen.,  and  A.  &  Johnson,  for  the 
State. 

PEB  CUBIAM.   Judgment  afDrmed. 


(K)0  Oa.  <») 
BBOADNAX  v.  STATBL 
(Snprsme  Court  of  Georgia.     Oct.  10,  1896.) 

CaPAOITT  to  CoifMITCaXKB— FaBSUXPTION^HOMI- 

OIDB-- Naw  Triai/— Nbwlt-Disoov- 

BHBD  EVIDBNCB. 

There  was  no  evidence  at  the  trial  showing 
the  age  of  the  accused,  or  that  on  account  of  bin 
tender  years  he  was  mentally  incapable  of  com- 
mitting a  crime,  and  therefore  he  was  presump- 
tively capaz  doll.  The  evidence  for  the  state 
was  sufficient  to  warrant  the  conviction,  and  the 
ground  of  the  motion  for  a  new  trial  relating  to 
newly-diaeovered  evidence  is  without  legal  merit. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Hancod^  coun- 
ty;   Seaborn  Reese,  Judge. 

Sam  Broadnax  was  conricted  of  murdfir, 
and  brings  error.    Affirmed. 

^he  following  is  the  official  r^ort: 
Sam  Broadnax,  a  child  11  years  old,  was 
Indicted  for  the  murder  of  Frank  Roberts,  a 
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child  4%  years  old,  by  giying  him  potash. 
The  defendant  was  fonnd  gnilty,  his  motion 
for  new  trial  was  oyermled,  and  he  excepted. 
The  motion  was  npon  the  general  grounds 
that  the  yerdict  was  contrary  to  law,  evi- 
dence, etc.;  also,  because  of  newly-discoyer- 
ed  eyidence.  In  support  of  this  ground,  mov- 
ant produced  the  affidavit  of  Ned  Broadnax: 
*'I  was  eight  years  old  November,  1895.  I 
went  with  Sam  to  wash  the  clothes.  I  had 
the  potash.  Sam  had  father's  dinner  and  a 
bundle  of  dothes.  Sam  dropped  a  waist, 
and  sent  me  bacd:  to  find  it  I  set  the  potash 
on  the  wagon  tongue,  and  went  back.  Sam 
did  not  give  tt  to  Frank.  He  got  it  himself 
off  the  wagon  tongue.**  Also,  the  affidavit  of 
defendant:  '*I  did  not  give  the  potash  to 
Frank.  I  did  not  have  it  I  had  the  clothes 
under  one  arm,  and  father's  dinner  in  the 
other  hand.  I  dropped  a  waist  and  sent 
.  Bud  back  for  it  I  did  not  see  what  he  did 
with  the  potash.  He  told  me  he  put  It  in  the 
wagon,  and  Frank  got  it  I  would  not  have 
allowed  Frank  hurt  If  I  could  help  it  Ned 
got  scared,  and  pat  it  on  me,  and  I  knew  of 
no  one  who  could  show  I  did  not  do  it"  Al- 
so, the  affidavit  of  defendant's  counsel:  They 
did  not  loiow  the  f^cts  stated  in  the  affida- 
vit of  Ned  Broadnax  at  the  time. of  the  trial, 
so  far  as  the  same  relates  to  the  placing  of 
the  potash  on  the  wagon  tongae  by  Ned,  and 
the  taking  of  the  same  by  Frank  without  the 
knowledge  or  consent  of  defendant.  De- 
fendant was  so  young  and  inexperienced, 
and  was  so  positive  he  did  not  know  how 
Frank  got  the  poison,  that  deponents  could 
not  and  did  not  get  any  information  from 
him  on  the  subject  Information  on  the  sub- 
ject of  the  placing  of  the  potash  on  the  wag- 
on tongue  has  cornel  to  them  since  the  trial. 

Lewis  &  Hoora,  for  plaintiff  in  error,  W. 
M.  Howaid,  F.  H.  OoUey,  SoL  Gen.,  J.  M. 
Terrell,  Atty.  Gen.,  and  T.  U  Beese,  for  the 

Stat?. 

PBB  OUBIAM.    Judgment  affirmed. 


(100  GkL  M) 

WOBTHBN  V.  8TATBI 
(Supreme  Oourt  of  Georgia.     Oct  19,  1886L) 

LAROBNT— iNSTRUOnOKB. 

There  was  no  error  of  law,  and  the  «vi- 
doice  warranted  the  verdict 
(Syllabus  by  the  Ck>art) 

Btror  from  supetfor  court  Talbot  oounty;  W. 
B..Buttp  Judge. 

John  Worthen  was  convicted  of  sbqple  lar- 
ceajf  and  brings  eficir.    Affirmed. 

The  foBowtaig  is  the  official  report: 
Worthen  and  McCroxy  were  indicted  for  the 
offense  of  shnple  laxcaay  of  a  bale  of  lint  cot- 
ton. Worthen  was  found  guilty,  and,  his  mo- 
tion for  a  new  trial  being  overruled,  excepted* 
The  motion  was  upon  the  general  grounds  that 
the  yerdict  was  contrary  to  law,  evlidence,  etc 
Further,  because  the  court  erred  in  asking  wft- 


Jonas  Ck)uch  the  following  question:  '*A 
two-horse  wagon,  with  a  bale  of  cotton,  how 
long  would  it  take,  as  fast  as  you  could  walk?** 
—the  ground  of  error  assigned  being  that  there 
was  no  evidence  that  the  wagon  testffied  about 
had  a  bale  of  cotton  in  it  Error  in  charging: 
^'Certain  wagon  trtLda  have  been  introduced 
which  they  say  were  the  tracks  of  the  wagon 
of  the  defendant  It  is  a  question  for  you  to 
determine  whether  thos^  were  made  by  the  de- 
fendant or  whether  they  were  tracks  made  by 
a  wagon  in  possession  of  the  defendant  at  the 
time  this  cotton  was  carried  away.  Trac^ks 
alone,  uncorroborated  by  other  testimony  or  cir- 
cumstances in  the  case,  would  not  be  sufficient 
to  justitf  a  conviction;  but  if  thie  tracks,  con- 
nected with  the  other  circumstances,  convince 
you,  as  reasonable  men,  that  the  defendant  is 
the  guilty  party,  then  you  wffl  be  authorized  to 
retui:n  a  verdict  of  guilty  against  him.^ 


J.  J.  Bull,  for  plahitiff  in  exror. 
bert,  Sol.  Gen.,  for  the  State. 


S.  P.  GU- 


PER  CURIAM.    Judgment  affirmed. 


FORD  V.  STATE. 


(100  Cku  63) 


(Supreme  Ck>urt  of  Georsla.    Oct  19,  1886.) 
Capaz  Dou  -<- Aob  —  BoprioisHOT  or  Evjoaxoa. 

1.  A  person  under  the  age  of  10  years  is  in- 
capable of  committing  any  criminal  offense. 
Pen.  Code.  8  84.  A  person  between  the  ages  of 
10  and  14  years  cannot  be  lawfully  convicted 
of  a  crime  or  misdemeanor,  unless  It  anpears 
from  the  evidence  that  he  was  capaz  don,  and 
the  burden  of  raovlng  that  he  was  so  rests  up- 
on the  state.     Fen.  Code,  S  38,  and  cases  cited. 

2.  It  being  doubtful,  under  the  evidence  In- 
trodnced  in  the  present  casew  whether  the  nc- 
cused  was  above  the  age  of  10  at  the  time  the 
alleged  offense  was  committed,  and  certain  that 
he  Had  not  then  attained  the  age  of  14.  and  ti^e 
evidence  not  showinr  that  he  knew  "'the  dis- 
tinction between  good  and  eviL*"  the  verdict  of 
guilty  was  contrary  to  law,  snd  there  should  l>e 
a  new  trial. 

8.  The  newly-discovered  evidence  will,  at  the 
next  hearing,  most  probably  throw  further  light 
upon  the  anestton  of  the  age  of  the  accused. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Somter  counly; 
W.  H.  Fish,  Judge. 

Juroy  Ford  was  oonyleted  of  burglary,  and 
brings  error.    Revened. 

The  following  Is  the  official  report: 
Juroy  Ford  was  indicted  for  the  offense  of 
burglary,  in  having  broken  and  entered  the 
dwelling  of  0.  L.  Beeland  on  April  18,  1896, 
with  intent  to  commit  a  larceny,  and  having 
stolen  therefrom  a  pipe.  He  was  found  guilty 
with  a  recommendation  to  mercy,  and,  his 
motion  for  new  trial  being  overruled,  excepted. 
The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc  Also  because  of  newly-discovered 
evidence.  In  support  of  the  last  ground  mo- 
vant produced  the  affidavit  of  Henrietta  Reese. 
She  is  personally  acquainted  with  defendant, 
and  was  personally  accjualnted  with  his  moth- 
er in  her  life.    Defendant  was  bom  some  time 
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la  March,  1889,  and  deponent  went  in  at  the 
Coker's,  in  East  Amerlcus,  to  see  defendant 
and  his  mother,  and  has  continuously  known 
defendant,  and  is  certain  as  to  his  age.  Also 
the  affidavit  of  Queen  Smith:  She  was  pres- 
ent when  the  defendant  was  born,  and  knows 
that  he  is  not  yet  10  years  old.  She  knows 
this  from  the  fact  that  she  is  a  midwife,  and 
attended  his  mother  and  assisted  Dr.  West- 
brook  in  the  confinement  of  defendant's  moth- 
er. Also  the  affidaviu  of  defendant  and  his 
counsel  that  they  did  not  know  of  this  erl- 
dence  until  after  the  trial  It  appears  from 
the  record  that  defendant's  father  and  the 
husband  of  defendant's  grandmother  both  tes- 
tified, girlng  circumstances^  that  defendant 
was  bom  in  March,  1889.  There  was  evi- 
dence for  the  state  from  two  witnesses  that 
they  had  known  defendant  six  or  seven  years; 
that  they  did  not  know  his  age  when  they 
first  knew  him,  but  he  was  a  good  big  boy. 
One  of  them  testified  that  when  he  first  knew 
him  defendant  looked  to  be  about  five  or  six 
years  old,  and  was  then  big  enough  to  trot 
up  town  and  carry  vegetables;  and  the  other 
that  six  or  seven  years  ago  defendant  and  his 
sister  used  to  haul  a  little  wood  and  light 
wood  around  in  a  little  wagon.  Both  of  them 
testified  that  they  knew  the  general  character 
of  defendant's  father,  that  it  was'  not  very 
good,  and  that  from  their  knowledge  of  It 
they  would  not  believe  him  upon  oath  in  a 
court  of  Justice. 

L.  J.  Blalock,  for  plaintiff  in  error.  J.  M. 
Du  Pree,  Sol.  Gen.,  and  J.  B.  Hudson,  for  de- 
fendant in  error. 

PER  CURIAM.   Judgment  reversed. 


(100  Oa.  €8) 


WISE  V.  STATE. 


(Supreme  Court  of  Georgia.     Oct  19,  1896.) 

Homicide— iNSTRDCTiONS— Opinion  Evidenob. 

There  was  do  error  in  admitting  evidence; 
the  charge  complained  of,  when  consid^vd  in 
connection  with  the  entire  charge  given,  was 
neither  erroneous  nor  misleading;  and  the  evi- 
dence warranted  the  verdict 

(Syllabus  by  the  Ooxsrt) 

Error  from  superior  court  Henry  county;  M. 
W.  Beck,  Judge. 

Geoige  Wise  was  convicted  of  voluntary  man- 
slaughter, and  brings  error.    Affirmed. 

The  following  is  the  official  report: 
Creoige  Wise  was  indicted  for  the  murder  of 
Sandy  Murphy.  He  was  found  guilty  of  vol- 
untary manslaughter,  and,  his  motion  fbr  new 
trial  behig  overruled*  exceed.  The  motion 
was  upon  the  general  grounds  that  the  verdict 
was  contrary  to  law,  evidence,  etc.,  and  to  the 
charge  of  the  court  Further,  because  the  court 
erred  in  permitting  Ew  Biyant  and  Leo  Stroud 
to  give  in  evidence  their  opinion  as  to  what 
caused  the  death  of  Sandy  Murphy,  without 
giving  the  facts  upon  which  said  opinions  were 


founded,  and  their  evidence  showing  that  they 
had  not  made  a  careful  examination  of  the 
wounds.  It  appears  from  the  record  that  Alec 
Stroud  testified,  among  other  things:  "George 
Wise  killed  Sandy  Muiphy  with  a  knife.  Sandy 
was  doing  nothing  to  him  at  the  time.  I  was 
ten  or  twelve  teet  from  them.  Sandy  ran  off. 
I  saw  him  next  morning,  in  the  branch,  dead. 
I  examined  his  body.  He  was  cut  in  three 
places,— in  the  left  breast,  in  the  left  side,  and 
in  his  arm.  He  was  stabbed  to  the  hollow  with 
a  knife.  The  wound  in  the  left  side  was  five 
or  six  inches  long.  Don't  think  the  cut  was  to 
the  hollow  in  the  side,  but  was  in  the  breast" 
Bryant  testified:  "I  saw  the  body  of  Sandy  aft- 
er he  was  dead.  I  got  down,  and  pulled  up  his 
shirt,  and  looked  at  the  wound.  He  was  stab- 
bed in  the  left  breast,  and  cut  in  the  side  and 
arm.  I  suppose  either  the  wound  in  the  side 
or  breast  caused  his  death.  I  am  not  a  physi- 
cian. I  did  not  examine  the  wounds  closely; 
Just  kxiked  at  them.  Th^  looked  like  they 
were  done  with  a  knife.  Wound  four  or  five 
inches  long  in  the  side,  and  stab  In  the  breast 
Did  not  examine  to  see  how  deep  the  wounds 
were  hi  side  or  breast  I  could  not  tell  the 
effect  of  them.  They  only  looked  like  bad  cuts, 
and  he  was  dead.  I  supposed  they  killed  him.'' 
Error  In  charging:  '*If  you  find  that  at  the 
time  of  the  killing  Sandy  Murphy  was  mairfng 
an  attack  on  Geoige  Wise  with  a  weapon,  and 
yet  it  was  not  such  an  attack  as  would  put  a 
reasonably  courageous  man  under  fear  that  his 
life,  limbs,  or  body  were  in  Jeopardy^  you  would 
not  be  authorized  to  acquit  the  defendant,— that 
is,  If  you  find  under  the  facts  and  drcumstan- 
ces  of  the  case  that  the  defendant  did  the  kill- 
ing, but  should  ^d  him  guilty  of  the  offense  of 
voluntaiy  manslaughter,— because,  before  one 
would  be  justified  in  killing,  he  must  be  at  the 
time  the  object  of  such  an  attack  at  the  hands 
of  the  deceased  as  would  excite  the  fears  of  a 
reasonable  man  that  his  life,  limbs,  or  body 
were  in  Jeopardy;"  this  charge  being  confusing, 
and  tending  to  lead  the  Jury  to  believe  that  an 
assault  with  a  weaiMu  was  not  such  an  attack 
as  would  justify  the  killing. 

T.  W.  Thurman,  B.  J.  Reaga^  and  W.  T. 
Dic^en,  for  pUiintiff  in  error.  O.  H.  B.  Blood- 
worth,  SoL  (3en.,  for  the.  State. 

PER  CURIAM.    Judgment  affirmed. 


(LOO  Ge.  80) 


BWALT  V.  STATE. 


(Supreme  Court  of  G^rgia.     Oct  26,  189a) 

Crucinal  Law— Reason ablb  Doubt— HoMioroi— 

ACCtDINT  or  MISVORTUNB. 

1.  The  charge  as  to  reasonable  doubt  was,  in 
the  absence  of  any  request  for  mcMre  specific  in- 
structionB  on  tills  subject,  sufficiently  full  and 
accurate,  and  there  was  nothing  to  warrant  a 
charge  upon  the  law  of  inyoluntary  manslaugh- 
ter. 

2.  The  eyidence  showing  condnsively  and  be- 
yond doubt  that  the  accused  intentSonally,  and 
without  proyocation  or  justification,  shot  at  the 
deceased  three  times  with,  a  pistol,  each  ahoft 
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taking  effect,  and  the  facts  admitted  b^  the 
accused  in  his  statement,  notwithstanding  a 
nalced  assertion  therein  that  the  killing  was  ac- 
cidental, showing  that  the  homicide  was  com- 
mitted as  above  stated,  a  charge  to  the  effect 
that,  if  the  killing  was  the  result  of  accident 
or  niisfortime.  the  homicide  was  excusable,  was 
more  faTorable  to  the  accused  than  he  had  any 
right  to  demand,  and  the  court's  omission  to 
define  what  would  constitute  accident  or  mis- 
fortune affords  the  accused  no  cause  of  com* 
plaint. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Baldwin  county; 
John  C.  Hart,  Judg& 

Joe  Bwalt  and  OliarleB  Matbis  were  iduurged 
witti  the  marder  of  Walter  BemphlU.  Ewalt 
was  found  ffuUty,  wiHi  a  veeommendatkm  of 
impriaoaioent  for  life.  His  motion  for  new 
trial  was  ovwnded,  and  he  excited,  and 
brings  error.   Afiirmed. 

The  following  Is  the  official  report: 
The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc  Further,  because  the  court  erred  in 
cliarging:  *'It  is  excusable,  sometimes,  to  take 
human  life.  When  one*  by  misfortune  or  ac- 
cident takes  human  life,  and  it  is  made  satis- 
factorily to  appear  that  it  was  without  evil  de- 
sign or  intention,  or  culpable  neglect,  it  would 
be  excusable  under  these  circumstances;"  the 
court  not  having  in  this  charge  given  any  defi- 
nition of  "misfortune  or  acddent,"  nor  given 
any  illustmtlon  by  which  the  jury  were  made 
to  understand  or  could  perceive  what  was 
meant  by  "misfortune  or  accident"  and  be- 
cause the  rule  was  made  too  stringent;  the 
accused  being  made  or  required  to  make  it  sat- 
isfactorily appear  that  It  was  without  evil  de- 
sign or  intention,  or  culpable  neglect,  before 
the  homicide  would  be  excusable  under  the 
law.  Because  t|ie  court  did  not  in  hig  charge 
define  or  explain  the  doctrine  of  reasonable 
doubt  Because  the  coprt  failed  and  refused 
to  charge  section  43227  of  the  CJode,  on  involun- 
tary manslaughter,  notwithstanding  counsel 
for  the  defense  in  his  opening  argrument  to  the 
Jury  80  requested  the  court  and  notwithstand- 
ing the  court's  attention  was  called  to  the 
same  throughout  the  entire  argument  Be- 
cause the  court  failed  and  refused  to  charge 
the  Jury  on  involuntary  manslaughter,  when 
the  evidence,  both  by  the  witnesses  and  tlie 
statement  of  the  accused,  authorized  and  re- 
quired it  and  when  there  was  evidence  to  sup- 
port it  Error  in  refusing  to  charge^  as  re- 
quested by  defendant  in  writing:  **If  you  be- 
lieve from  the  evidence  that  the  def aidant  Joe 
Bwalt  intentionally  pointed  a  pistol  at  de- 
ceased, Walter  Hemphill,  but  without  any  in- 
tention to  shoot  or  kin  him  (Hemphill),  and 
that  the  pistol  was  discSiatged,  and  fh>m  the 
effects  of  which  Hemphill  was  killed,  then  I 
charge  you  that  the  defendant  would  not  be 
gulHy  of  murder,  but  only  involuntary  man- 
slaughter in  the  commission  of  an  unlawful 
act  I  further  charge  you  that  ^  you  have  a 
reasonable  doubt  in  your  mind  as  to  whether 
or  not  defendant  did  discharge  his  pistol  at 
Hemphill  with  intention  to  shoot  or  UU  him. 


under  the  law  you  would  be  authorized  to  give 
the  defendant  the  benefit  of  such  doubt" 

W.  a  P.  Breckenrldge  and  Whitfield  &  Al- 
len, for  plaintiff  in  error.  Roberts  &  Pottle, 
Anderson,  Felder  &  Davis,  H.  G.  Lewis,  ijot 
Gen.,  and  J.  M.  Terrell,  Atty.  Gen.,  for  the 
mate. 

PER  OURIAM.    Judgment  afiirmed. 


'     aOO  Ga.  81) 

SOLOMON  V.  STATK. 

(Supreme  Court  of  Georgia.     Oct  26,  1896.) 

Cbiuinal  Law— Rbadino  Law  to  Jury— AasAULt 
WITH  Intent  to  Kill. 

1.  While  it  is  the  right  of  counsel  for  the  ac- 
cused in  a  criminal  case  to  read  law  to  the  jury 
and  comment  thereon,  this  court  will  not  con- 
trol the  discretion  of  the  tnal  Judge  in  refusing 
to  allow  counsel  to  read  from  a  Supreme  Court 
Report  of  this  state  the  facts  of  a  decided  case 
for  the  purpose  of  commenting  upon  and  com- 
paring the  testimony  in  that  case  with  the  facts 
of  the  case  on  trial. 

2.  This  case  turned  upon  the  question  wheth- 
er the  accused  unlawfully,  or  in  self-defense, 
stabbed  the  person  alleged  to  have  been  assail- 
ed, and  the  evidence  fully  warranted  the  verdict 
of  guilty.  Even  if  the  charges  complained  of 
were  not  in  all  respects  accurate,  they  contain 
nothing  which  would  justify  this  court  in  set- 
ting aside  the  judgment  of  the  court  below  re-, 
fusing  a  new  triaL 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Houston  county; 
Geoige  F.  Gober,  Judge. 

Solomon  was  charged  with  assault  with  in- 
tent to  murder  John  McDanleL  He  was 
found  guilty  of  stabbing,  and,  his  motion  for 
a  new  trial  being  overruled,  he  excepted  and 
brings  error*    Affirmed. 

The  following  Is  the  official  report: 
Tike  motloa  was  upon  the  wm&Bl  grounds 
that  the  verdict  was  contiaiy  to  law,  evi- 
dence, etc  Further,  because  the  court  erred 
la  chargfaag:  **  'Malice,'  as  used  in  this  defini- 
tion, is  not  used  in  the  sense  of  'ill  will'  or 
'hatred.'  'MaUce,'  as  used,  means  the  deliber- 
ate hatsntion  unlawfully  to  take  the  life  of  a 
fellow  creature  in  a  case  where  the  law  would 
neither  justifjr  nor  fa  sny  manner  excuse,  pro* 
vided  the  killing  tocdc  place  as  intended;"  the 
objection  to  said  chaige  being  that  It  does  not 
show  whether  it  was  meant  as  an  explanation 
of  "express  or  implied  malice,"  and  was  cal- 
culated to  confuse  and  mislead  the  jury.  This 
ground  was  approved,  when  taken  in  connec- 
tion with  the  entire  cbaige.  Bnor  in  char- 
ging: "I  charge  you  that  when  one  man  cuts 
another  with  a  knife,  and  the  kniljB  draws 
blood,  that  in  law  is  a  stabUng.  I  mean  to 
say  that  the  cutting  is  sufficient."  The  ob- 
jection to  this  charge  is  that  it  is  contrary 
to  the  definition  of  '%tabbhig,"  as  held  by 
all  courts  and  laid  down  by  autboritieB.  This 
ground  was  approved  when  taken  in  connec- 
tion with  the  entire  charge  on  that  subject; 
the  judge  below  stating  that,  as  set  out,  it 
was  not  a  fair  presentation  of  the  chaige  on 
that  subject    Error  in  chatgioff:   1  chaigt 
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yOQ  further  tbat  when  one  man  cuts  another 
with  a  knife  the  burden  is  upon  hhn  to  show 
a  reason  and  excuse  for  it  The  law  pre- 
sumes it  a  malicious  cutting,  and  the  burden 
is  upon  him  to  show  oh  excuse  or  justifica- 
tion." The  objection  to  this  charge  is  that 
it  relieves  the  state  of  .making  out  its  case  be- 
yond a  reasonable  doubt,  and  casts  the  burden 
on  the  defendant,  requiring  him  to  prove  his 
innocence  before  he  has  been  charged  with 
stabbing,  not  in  his  own  defense  or  other  cir- 
cumstances of  Justification.  This  ground  was 
approved,  when  taken  in  connection  with  the 
entire  charge,  the  Judge  below  stating  that  it 
was  qualified  as  to  Justification.  Error  in 
charging:  "There  has  been  something  said 
in  reference  to  threats,  and  the  relations  be- 
tween these  parties,— I  mean  the  trouble  be- 
tween them.  You  haye  heard  this  evidence,  and 
it  is  for  you  to  say  in  reference  to  IL"  The  ob- 
jection to  this  charge  is  that  the  court  express- 
ed an  opinion  as  to  a  part  of  the  testimony, 
and  failed  to  charge  the  Jury  as  to  the  effect 
of  the  threats  or  trouble  between  the  parties. 
If  any,  and  because  the  way  the  court  spoke 
of  the  threats  was  calculated  to  mislead  the 
Jury  In  considering  the  importance  of  said 
threats  and  trouble.  As  to  this  ground  the 
Judge  below  states:  "There  was  no  contro- 
versy as  to  there  behig  trouble  between  the 
witness  and  the  defendant  The  defendant 
went  into  it  fully,  and  tbe  court  simply  in- 
tended to  leave  the  matter  to  the  Jury,  under 
the  rules  given  them  in  charge.'*  Because  the 
court  erred  in  failing  to  charge  the  Jury  that 
the  state  must  show  the  weapon  or  knife  used 
was  a  weapon  likely,  in  its  nature,  to  produce 
death.  As  to  this  ground  the  Judge  below 
states:  "There  was  no  request  Besides,  the 
presiding  Judge  stated  that  the  defendant  was 
charged  with  making  an  assault  with  a  weap- 
on likely  to  produce  death.  This  question  is 
out  of  It  now,  as  the  defendant  was  convicted 
of  the  misdemeanor.*'  Because  the  court  err- 
ed in  refusing  to  allow  defendant's  attorney 
to  read  In  the  hearing  of  the  Jury,  and  com- 
ment upon  and  compare  the  testimony  in  that 
case,  decided  by  the  supreme  court,  to  this 
defendant's  case,  then  being  tried.  As  to  this 
ground  tbe  Judge  bdow  states:  "O^efendant's 
counsel  undertook  to  read  the  evidence  in  an- 
other case,  from  a  Supreme  Court  Report,  to 
the  Jury.  I  interposed,  and  told  him  that  he 
must  aigue  the  evidence  in  this  case  on  trial, 
and  that  we  had  no  concern  wtth  the  particu- 
lar facts  of  any  other  case." 

W.  C.  Davis  and  R.  N.  Holtzclaw,  for  plain- 
tiff in  error.  A.  W.  Lane,  Sol.  QetL,  tor  the 
State. 

PER  CURIAM*    Judgment  afOrmedL 


(100  Ga.  81) 

MOORE  V.  STATE. 
fSupreme  Court  of  Georgia.     Oct  26,  1896.) 
tiARCBNT— Evidence. 
This  case  presents  the  bare  question  wheth- 
er or  not  the  evidenoer  was  sufficient  to  sustain 


the  verdict  ot  gallty.  and,  it  ajw^ariag  tbat  tbe 
conviction  was  totally  unwarranted,  it  was  con- 
trary to  law,  and  there  must  be  another  trial.     . 
(Syllabus  by  the  Court) 

Error  from  criminal  court  of  Atlanta;  J.  D. 
Berry,  Judge. 

Judge  Moore  was  convicted  of  larceny,  and 
brings  error.    Reversed. 

The  following  is  the  official  report: 
Moore  was  convicted  of  larceny  from  the 
house,  and  his  motion  for  a  new  trial  was  over- 
ruled. The  ground  of  the  motlen  is  that  the 
verdict  is  contrary  to  law  and  evidence.  For 
the  state  it  appealed  tiiat  a  lot  of  flour  was 
stolen  from  a  warehouse  where  Moore  had 
worked  for  about  three  we^cs  prior  to  the  theft 
This  flour  was  never  allowed  to  be  sold  hi  At- 
lanta, but  was  sold  and  shipped  out  of  tiie  state.  - 
One  of  the  sacks  stolen  was  found,  oxf  tbe 
momlDg  the  warehouse  was  broken  open,  by 
the  side  of  the  door  of  Moore's  house,  outside 
of  the  door.  Other  f&miUes  lived  in  the  same 
house,  but  not  on  the  second  floor.  Defend- 
ant's wife  said  George  Hutchins  brought  the 
flour  there,  and  defendant  denied  knowing  any- 
thing about  it  Flour  was  found  also  at  the 
house  of  defendant's  mother,  and  a  trail  led 
therei  About  3  o'clock  of  the  night  the  ware- 
house was  broken  open,  a  witness  saw  several 
men  going  towards  defendant's  house»^  but  could 
not  say  who  they  were,  nor  what  th^  had. 

J.  E.  Crane  and  F.  L  Haralson,  tot  piaintUT 
in  error.    Jas.  F.  O'Neill,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 


(M  Qiu  eis) 
HAIIJB}  V.  CURRT. 
(Supreme  Court  of  GTeorgia.     Oct  26,  1886.) 
Appeai/— lysurriciBNt  Bill  ov  Bxckptions. 
As  will  appear  from  an  inspection  of  the 
official  report,  the  bill  of  ezeeptiODS  in  this  case 
is  80  defective  and  incomplete  that  it  pcesents 
no  question  with  which  this  court  can  intelli- 
gently deal. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  c6unty;  W. 
I.  Tumbull,  Judge. 

Action  by  D,  W.  Curry  against  Mrs.  Edward 
Halle.  From  a  Judgment  for  plaintiff,  defend- 
ant brings  error.    Affirmed. 

The  following  is  the  official  report: 
An  execution  in  favor  of  D.  W.  Curry  against 
Mrs.  B.  Halle  for  $aiO  principal,  with  interest 
and  costs,  based  on  a  Judgment  of  a  magistrate's 
court  of  June  6,  1881,  was  on  Octob^  2tf ,  VSH, 
levied  upon  one  sof&,  four  oaipets,  one  bookcase 
and  books,  four  bedsteads,  four  washstands, 
three  bureaus,  one  Brussels  carpet,  21  chairs, 
one  dining  table,  one  sideboard,  kitchen  furni- 
ture and  flztures,  as  the  property  of  defendant 
The  husband  of  defendant  put  hi  a  claim  tnat 
the  pn^erty  levied  upon  was  exempt  from  levy, 
as  property  which  had  been  set  apart  under 
section  2040  of  the  Code.  There  seems  to  have 
been  a  termination  of  the  case  hi  the  magis- 
trate's court  uuSavoiable  to  the  claimant,  and 
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bs  todc  the  case  by  certiorari  to  tbe  mverior 
court  Neither  the  petitton  for  certk>nu1  nor 
the  answer  of  the  magistrate  appears  in  the 
record  or  bill  of  exoeption^  and  neither  of  them 
is  specified  in  the  bill  of  exceptions  as  mate- 
rial to  be  transmitted  to  this  court,  so  that  It 
is  impossible  to  state  what  assignments  of  error, 
if  any,  were  made  in  the  petition  for  certiorari. 
In  the  bill  of  exceptions,  and  attached  thereto, 
is  set  forth  the  evidence  which  apparently  was 
introduced  upon  the  trial  in  the  magistrate's 
court,  the  documentary  portion  ctf  which  is  set 
fortit  without  abbreviation;  and 'the  bfU  of  ex- 
ceptions specifies  as  material  to  be  sent  up  in 
the  transcript  of  the  record  the^same  things 
which  are  set  fortib  is  the  bill  of  ezoeptioDS,  or' 
'which  are  attached  thereto.  The  body  of  the 
bill  of  exceptions  was  In  these  words:  rrhe 
'case  of  D.  W.  Curry  v.  Mrs.  B.  Halle  came  on 
to  be  heard  at  the  November  adijoumed  term  of 
Floyd  superior  court;  Waller  Tornbull, .  the 
Jud^,  then  and  there  presiding;  the  same  be- 
.Ing  a  certiorari  from  J.  P.  court,  919  dlst,  G. 
M.  The  foUowtaig  Is  a  brief  of  the  evidence, 
to  wit:  The  fi.  fa.  against  Mrs.  B.  Uaile,  with 
entry  of  levy  thereon,  a  copy  of  which  is  hereto 
attached,  iharked  'Exhibit  A,*  and  made  a  part 
of  this  blQ  of  exceptions.  E.  Halle  was  sworn 
in  behalf  of  plaintiff  hi  fl.  fa.,  under  the  act  for 
examining  adverse  party,  who  said  be  and  his 
wife  both  bought  various  pieces  of  furniture; 
he  bought  the  furniture  in  his  bedrodm  a^d  the 
chhia  set;  tiiat  bfei  wife's  mother,  MfS.  Ohap- 
man,  now  dead  some  three  years,  left  ttfi  din- 
ing-room table  now  levied  on,  with  live  doUanig 
to  his  wife,  also  the  sideboard,  worth  three  or 
f6ur  dollars,  and  also  the  silver  tableware, 
worth  ^ — ;  that  his  wife,  Mrs.  E.  Haile,  had 
bought  some  of  the  furniture  herself,  and  some 
of  it  Mrs.  Chapman  left  her  at  her  death; 
that  there  was  more  than  fifteen  dollars  worth 
pf  the  furniture  levied  upon  and  claimed  by 
dahnant  that  belonged  to  his  wife;  that  he  re- 
fused to  say  what  his  bought,  or  wtiat  was 
hers,  and  ;what  he  had,  and  that  he  would  not 
say  where  he  got  the  money  with  whieh  he 
bought  furniture  came  from,— whether  Mrs. 
Chapman  (who  was  a  woman  tn  good  financial 
circumstances)  or  his  wife  gave  him  the  pmv 
chase  money  therefor,  or  whether  it  was  his 
own;  that  the  place  they  lived  on  came  to  his 
wife  f^m  Mrs,  Chapman,  and  also  some  of  the 
fumitura  PUUntiff  introduced  the  schedule  in 
favor  of  hhnseif ,  a  copy  of  which  is  hereto  at- 
tached, and  marked  Exhibit  'B,'  and  made  part 
of  this  bill  of  exceptions;  and,  after  aigument 
had«  the  court  passed  the  following  order: 
'The  within  certiorari  being  called  and  argued 
in  its  order.  It  is  hereby  adjudged  that  the 
within  certiorari  be  sustained,  and  the  property 
levied  on,  as  set  forth  in  said  levy  on  the  fi.  fa. 
in  this  case^  Is  adjudged  subject  to  levy  and 
sale;  and  Judgment  is  ordered  against  claimant 
in  ib\i^  behalf,  and  fbr  the  costs  herein  incurred. 
This  November  12, 1805.  W,  T.  Tumbull,  J«  & 
a,  B.  C  Which  ruUng  sKtellant  claims  as 
error:  (1)  Because  as  much  as  three  hundred 
QoUars  of  household  and  kitchen  furniture  is  ex* 
v.258.E.no.l8— 54 


empt  from  lery  and  sale  by  vbrtue  of  any.  power 
whatsoever,  by  the  constitution  of  the  state  of 
Georgia.  (2)  Because,  if  proper  to  dhrect  fl.  fa. 
to  proceed  at  all,  it  should  only  have  been  di- 
rected to  proceed  agahist  such  of  the  property 
as  the  evidence  disclosed  as  being  defendant's 
in  fi.  fa.  And  now  movant  excepts  to  the  said 
ruling,  and  now,  within  thirty  days  after  said 
time,  tenders  this  his  bill  of  exceptions,  and 
asks  that  the  same  be  certified  as  required  by 
law;  and  movant  specifies  the  fi.  fa.,  the  claim 
affidavit,  E.  Halle's  testimony,  the  evidence  of 
E.  Halle,  the  Judgment  of  court  on  certiorari, 
as  all  the  evidence  and  papers  as  material  to  a 
clear  understanding  of  the  case.*'  One  of  the 
exhibits  mentioned' was  the  fl.  fSL.  alwve  refer- 
red to,  with  the  levy  thereon;  and  the  other 
was  what  purported  to  be  an  exemption  of  per- 
sonalty, covering  certain  household  and  kitchen 
furniture,  etc. 

Hal  Wright,  for  pUdntiff  In  error.    A.  Q. 
Bwl^g;  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(99  Oft.  620) 

MBBOHAMTS'  NAT.  BANK  OF  ROBiB  v. 

WABLICK. 

(8ni»«nie  Court  of  Georgia.    Nov.  2,  1896.) 

Appeal— SuvpiciENCY  ov  Evidkttob. 

No  new  question  of  law  Is  presented.   The 
evidence  fully  warranted  the  verdict,  and  there 
was  tio  ector  at  the  trIaL 
(Syllabqs  by  the  Oonrt) 

Brror  from  city  court  of  Floyd;  Q.  A.  H.  Har- 
ris, Judge. 

Action  between  the  Merchants'  National  Bank 
of  Rome  and  John  L  Warlick.  From  a  Judg- 
ment fbr  the  latter,  the  former  brings  error. 
Affirmed. 

Reece  &  Denny,  for  plaintUf  in  error.  Hos 
klnson  &  Harris  and  Dean  (k  Dean,  for  defend- 
ant in  error. 

PBR  CURIAM.    Judgment  affirmed. 


(99  Oft.  6S1) 
KtNGv.  McGHBB  et  aL 
(Supreme  Ck>urt  of  Georgia.     Nov.  2,  1896.) 

Bills  and  Notes  —  Surbtibs  —  Action  against 
Pkincipai>— Amendment. 
fiureties  upon  a  promiasory  note,  whether 
they  sign  the  same  upon  tlie  face  or  open  the 
back  thereof,  are  entitled,  upon  paying  tne  note, 
to  maintain  an  action  thereon  against  their  prin- 
cipal} and  a  declaration  filed  by  them,  wherein 
they  sue  upon  the  note  as  the  ownem  of  the 
same,  may  be  amended  by  settine  forth  the 
facts  as  they  exist,  add  Btatinc  th&r  true  rela- 
tion to  the  contract  evidenced  by  the  paper  de- 
clared upon. 

(a)  For  the  distinction  betweoi  indorsers  and 
sureties  by  indorsement,  see  Sibley  ▼.  Bank, 
26  S,  B.  470,  97  Ga. — . 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd;  G.  A.  H.  Bar 
rls.  Judge, 
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Action  bj  B.  J.  McOhee  and  J.  L.  Camp 
against  J.  King.  From  a  Judgment  for  plain- 
tiffs, defendant  brings  error.    Aflirmed. 

The  following  Is  the  official  report: 
E.  J.  McGhee  and  J.  L.  Camp  sued  J.  King, 
alleging:  J.  King  is  Indebted  to  them  $1,000 
principal,  besides  interest,  iQ)on  a  promlssozy 
note,  copy  of  which  is  annexed.  He  is  also 
indebted  to  them  for  10  per  cent  as  attorney's 
fees  upon  principal  and  interest  of  said  sum. 
Said  amount  of  principal,  interest,  and  attor- 
ney's fees  is  due  and  unpaid,  and  he  refuses  to 
pay  the  same.  The  copy  of  the  note  attached 
was  dated  April  10,  1895;  was  for  fL,000;  was 
signed  J.  King;  was  due  60  days  after  date; 
was  payable  to  B.  I.  Hughes,  cashier,  or  order, 
at  a  certain  bank  named;  and  contained  stipu- 
lations for  the  payment  of  interest  and  attor- 
ney's fees.  On  the  oaciL  of  the  note  are  the 
names,  "B.  J.  McGhee,"  "J.  L.  Camp."  To  this 
petition  defendant  demurred  on  the  ground  that 
it  set  forth  no  cause  of  action  authorizing  plain- 
tiffs to  recover.  Before  deciding'  the  question 
raised  by  this  demurrer,  plaintiffs  offered  the 
following  amendment:  Said  B.  J.  McGhee  and 
J.  L.  Camp  indorsed  said  note  of  $1,000,  a  copy 
of  which  is  attached  to  plaintiffs'  petition,  fbr 
aeconunodation,  and  without  considetation  to 
them;  that  said  King  failed  to  pay  said  note 
at  maturity,  or  since;  and  that  said  plaintiffs, 
as  such  indorsers,  have  paid  the  same,  and  did 
pay  the  same  before  the  bringing  of  this  suit,  as 
they  were  by  law  bound  to  do.  To  the  allow- 
ance of  this  amendment  defendant  objected  be- 
cause there  was  nothing  to  amend  by,  and  be- 
cause the  amendment  set  forth  a  new  and  dis- 
tinct cause  of  action. .  The  objection  was  over- 
ruled, and  to  this  ruling  defendant  excepted. 
Defendant  then  demurred  to  the  declaration, 
and  to  the  declaration  as  amended,  on  the 
ground  that  no  cause  of  action  was  set  forth  ei- 
ther in  the  original  petition  or  the  petition  as 
amended,  and  that  the  amendment  set  forth  a 
new  and  distinct  cause  of  action.  The  demur- 
rer and  amended  demurrer  were  overruled,  and 
to  this  ruling,  also,  defendant  excepted. 

Fouchd  &  Fouch^,  for  plaintiff  in  error. 
Dean  &  Dean,  for  defendants  in  error. 


PER  CURIAM.    Judgment 


(99  G«.  622) 

ROUNSAYILLE  et  aL  v.  LANGSTON  et  al. 
(Supreme  Court  of  Georgia.     Nov.  2,  1890.) 

APPBAI/— Rb  VI B  w. 

Under  the  facts  disclosed  by  the  reoord, 
there  was  no  error  in  the  judgment  tendered  by 
the  trial  judge,  by  whom  the  case  was  tried 
without  the  intervention  of  a  Jury. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Polk  county;  O. 
Q.  Janes,  Judge. 

Action  by  Langston  &  Woodson  against  J.  G. 
Bullock  to  set  aside  a  fraudulent  conveyance. 
Hersberg  &  Co.  and  others  intervened,  and 
were  made  parties  plaintifi;  and  J.  W.  and  J. 


A.  Rounsaville  intervened  as  parttes  defsend- 
ant     From  the  Judgment  rendered,  defon^ 
ants  Rounsaville  bring  error. .  Affirmed. 
For  a  prior  report,  see  2i  £k  B.  072. 

J.  Branham  and  Sanders  &  Davis,  for  plidn- 
tifCs  In  error.  O.  B.  Oarpenter  and  !•  ▲• 
Blance,  for  defendants  in  error. 

PER  CURIAM.   Judgment  affirmed. 

""""""""^  (99  Gku  623) 

CALIiAWAT  V.  DOUGLASYILLB  CX)I«> 

LEGB. 

(Supreme  Ooort  of  Georgia.    Nov.  2;  IfilNL) 

JuKxsDxcnoH— RsTUBir  OF  BiavH»-^PLBAii>nra— 

CORTIHUAMOIL 

1.  A  legal  return  of  aerviee  is  essential,  !■  m 
ciyil  action,  to  give  the  court  Jurisdiction  of  tlia 
person  of  the  defendant,  and  until  such  return 
has  been  made  the  defendant  is  not  required  to 
plead  to  the  merits. 

2.  Under  the  facts  disclosed,  there  was  no  ei^ 
ror  in  refusing  to  direct  a  verdict  for  the  plain- 
tiff, nor  in  contfaiuing  the  case. 

(Syllabns  by  the  Ck>urt) 

JQ}rror  from  superior  court,  Douglas  county; 
G.  G.  Jones,  Judge. 

Action  by  EUa  Oallaway,  for  herself,  and  aa 
next  friend  for  her  minor  child,  against  the 
Douglasville  College.  From  an  order  denying 
plaintiff  a  verdict,  and  continuing  the  case, 
plaintiff  brings  error.    Affirmed. 

The  foUowing  to  the  official  report: 
To  the  May  term,  1885^  of  Douglas  snpeiior 
court,  Mrs.  OsBaway,  for  herself  and  as  next 
friend  of  her  minor  child,  sued  the  Dong^as- 
ville  06llege  to  recover  an  amount  aUegsd  to 
be  due  her  deceased  husband  for  salaxy  aa 
principal  and  teacher  In  said  college,  whteh 
amount  has  been  set  apart  by  the  t>rdlna]y  aa 
a  year's  support  for  her  and  the  minor  child. 
The  suit  was  brought  In  conformity  to  the  stat- 
ute of  1893  known  as  the  "Neal  Act"  The 
case  waa  regularly  set  fbr  trial  for  November 
29,  1895,  at  the  trial  term  of  the  suit  No 
plea  was  ffied  up  to  the  time  the  case  waa 
caned,  on  November  29th,  not  was  any  plea 
then  offered,  nor  had  any  counsel  marked  bto 
name  for  defendant,  and  none  was  marked  on 
the  docket  when  the  ease  waa  called  on  No- 
vember 29th.  Plaintiff's  counsel  moved'  to 
be  allowed  to  take  a  verdict  fbr  the  amount 
sued  f OT,  but  W.  T.  Roberts,  Ihsq.,  stated  to 
the  court  that  he  was  counsel  for  defendant, 
and  objected  to  a  verdict  being  taken,  on 
the  grounds  that  hto  associate  was  absent  and 
had  left  the  court  room  because  the  court  had 
taken  up  the  criminal  dodiet,  and  did  not  ex- 
pect to  take  up  any  more  civil  business.  The 
sheriff's  entry  of  service  did  not  show  that  any 
officer  or  agent  of  defendant  had  been  served, 
but  showed  that  J.  T.  Duncan  had  been  sot* 
ed.  Plaintiff  was  allowed  to  amend  the  entry 
of  service  by  stating  that  Duncan  ,was  secre- 
tary and  treasurer  of  defendant  Plaintiff 
then  Insisted  that  she  be  allowed  to  take  a 
verdict.  The  court  refused  to  allow  the  ver- 
dk*t,  and  stated  that  he  did  not  call  the  do<tet 
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At  tlie  flnt  tenn,  as  required  by  tbe  act  of 
X88S»  and  that  J.  S.  James,  one  ot  counsel  for 
defendant,  lutd  leaye  of  absence  for  the  day. 
The  coort  was  engaged  in  the  trial  of  criminal 
cases,  and  had  previously  announced  that  no 
ciyll  business  was  to.be  heard  that  week,  and 
the  case  had  not  been  reached  or  called  in  its 
regular  order  at  the  time  phiintlff  moved  to 
talce  a  verdict  It,  however,  had  been  set  for 
that  day,  and  plaintiff,  by  leave  of  the  court, 
moved  for  verdict  The  court  refused  to  allow 
tbe  verdict  taken,  and  continued  the  case,  to 
which  ruling  plaintiff  excepted. 

W*  P.  Davis,  W.  B.  wniinghsmi  and  J.  M. 
Edge  A  Son,  f6r  plaintiff  in  enoik  J.  8. 
James,  W*  A  James,  and  W.  T.  Bobert%  for 
def SMsnt  in  error. 

PBB  OUBIAM*    Judgment  affirmed. 


(99  oa.  ero 

NBWHAN  V.  MAL8BT  et  al. 

(BupreiQe  Oourt  of  Georgia.     Nov.  2,  1896L) 

New  Trial— Bkief  of  Evidence. 

Under  the  facts  disclosed  by  the  record, 

and  which  are  Bnmmarized  in  the  official  re- 

Ert,  there  was  no  abase  of  diicretion  in  refus- 
V  to  allow  farther  time  for  perf ectin/i  the  in- 
complete brief  of  evideDce,  nor  in  dismissing 
the  motion  for  a  new  trial  npon  the  ground  that 
no  legal  brief  of  evidence  had  been  doly  filed. 
(Syllabus  by  the  Court) 

Brror  from  city  court  of  Newman;  A  D. 
Freeman,  Judge. 

In  August,  18d5,  there  was  tried  in  the  city 
court  of  Newman  the  case  of  Malsby  &  Avery 
against  J.  C.  Newman.  There  was  a  verdict 
for  plaintiffs.  Defendant  moved  for  a  new 
trial,  and  the  motion  was  set  to  be  heard  on 
September  80,  18QS.  Upon  the  day  set  for 
hearing,  counsel  for  plaintiffs  moved  to  dis- 
miss the  motion  because  defendant  had  failed 
to  file  a  brief  of  the  evidence.  Upon  this  mo- 
tion the  following  state  of  facts  was  made 
to  appear:  Six  days  prior  to  the  hearing  of 
the  motion,  defendant  gave  to  plaintiffs'  coun- 
sel a  substantial  brief  of  the  evidence,  except 
the  evidence  of  the  two  plalntlfflB  and*  three 
witnesses  for  the  plaintiffs,  which  by  mistake 
was  left  out  of  tbe  brief.  Plaintiffs'  counsel 
failed  to  call  defendant's  attention  to  the 
omissioxv  and  k^t  the  brief  of  evidence,  and 
made  no  complaint  until  the  time  set  for  the 
hearing  of  the  motion.  Defendant  claimed 
that  the  evidence  left  out  of  the  brief  was  in 
fact  made  out,  that  he  made  it  out  himself, 
that,  if  It  was  not  with  the  brief,  he  thought 
it  was,  and  could  not  account  for  its  absence. 
He  asked  only  a  short  time  to  complete  the 
brief,  and  stated  that  it  would  take  only  a 
short  time  to  complete  it,  and  claimed  that  the 
brief  would  have  been  prepared  and  complet* 
ed  had  plaintiffs'  counsel  called  his  attention 
to  the  fact  that  the  brief  was  not  complete. 
It  is  also  true  that  after  the  case  was  tried 
the  court  took  a  recess  for  two  weeks  to  en- 
,able  parties  desiring  to  carry  cases  to  the 


supreme  court  to  prepare  muotions,  etc  At  the 
eiid  of  the  two  weeks  the  court  met,  and  mo- 
vant said  he  had  not  quite  completed  the  brief 
of  evidence,  and  the  court  took  a  recess  for 
two  more  weeks  for  it  to  be  got  ready;  and, 
when  the  court  met  at  the  expiration  of  said 
last  two  weeks,  movant  had  not  made  an  ef- 
fort to  perfect  a  brief  of  the  evidence  from 
said  last  recess^  and  had  not  called  upon  coun-  i 
sel  for  the  other  side,  whereupon  the  court  re- 
fused to  grant  defendant  further  time,  and 
granted  the  motion  to  dismiss,  to  which  rul- 
ing defendant  excepted  and  brings  error.  Af- 
firmed. 

J.  d  Newman  and  L.  U.  Fanner,  for  plain- 
tiff in  error.  Freeman  ds  Wright  and  Dorsegr, 
Brewster  A  H6wel]»  lor  def endaats  In  error. 

FBB  OURIAH.  Jodgment  afflrmed. 


(M  GkL  628) 
ATLANTA  &  W.  P.  R.  OO.  v.  IRWIN. 
(Supreme  Ck>art  of  Georgia.    Nov.  2,  1888.) 

AlVIMAL  KtLLKD  on  TRACK-^BTFDBIfOB. 

The  evidence  showing  beyond  doubt  thst 
tbe  plaintiff's  mule  was  killed  by  the  defend- 
ant's train,  and  the  presumption  of  negligence 


being  against  the  company,  a  prima  fade  right 
to  recover  was  shown.  The  evidence  relied  up- 
on by  the  defendant  to  show  due  diligence  was 
contradicted  by  other  evidence^  and  thez^fore^ 
on  the  whole,  the  verdict  was  sufficiently  sup- 

Sorted,  and  there  was  no  sbnse  of  discretion  m 
enying  a  new  triaL 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Oampbel!  coun- 
ty; a  W.  Harris,  Judge. 

Mrs.  Itta  Irwin  sued  the  Atlanta  ft-  West 
Point  Railroad  Company  fbr  damages  from 
the  killing  of  a  mule.  There  was  a  verdict 
for  plaintiff  for  $60  principal.  Defendant's 
motion  for  a  new  trial  was  overruled,  and  It 
excepted,  and  brings  error.    AOinned. 

The  foUowhig  is  the  official  report: 

The  motion ,  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.,  and  to  the  charge  of  the  court 
^  The  evidence  for  plaintiff  was,  in  brief; 
as  follows:  The  mule  was  plaintiff's  proper- 
ty when  it  was  killed.  She  bought  it  of  one 
Sims.  It  cost  her  nearly  $100.  Sims  owed 
her  for  provisions  furnished,  and  she  paid 
dOodd  dollars  to  the  man  from  whom  Sims 
purchased  the  mule,— part  of  the  purchase 
money,-«nd  Sims  gave  her  the  mule  for 
what  he  owed  her,  which,  including  the  pur- 
chase money,  amounted  to  nearly  $100.  The 
mule  was  12  or  14  years  old,  was  gentle,  and 
Tjras  in  good  condition  when  killed.  BJighty 
dollars  would  have  been  a  reasonable  price 
for.  it  It  was  killed  on  the  night  of  Janu- 
ary 17,  ISdS.  The  railroad  of  defendant  runs 
through  plaiitticrs  farm.  On  that  night  the 
stock  all  came  up  except  a  horse  and  this 
mule  and  a  colt  The  next  morning  the  mule 
and  the  horse  were  found  lying  dead  on  the 
left  of  the  railroad  as  you  go  towards  West 
Point    The  freight  train  of  defendant  pass 
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ed  going  from  Atlanta  to  West  Point  about 
9  or  10  o'clock  on  the  night  of  January  ITth. 
The  horse  and  mule  were  about  45  feet  apart 
when  found,  and  both  right  on  the  edge  of 
the  track.  It  had  snowed  on  the  night  of  the 
17th,  and  the  ground  was  covered  with  snow 
the  next  morning.  After  the  snow  melted 
off,  there  could  be  seen  indications  of  where 
the  train  had  dragged  the  stock  on  the  ties 
apparently  some.  15  or  20  steps.  There  was 
blood  on  the  ties.  From  the  blow  post  to 
where  the  mule  was  found  is  261  yards. 
From  where  the  mule  was  found  to  the  pub- 
lic road  crossing  is  174  yards.  The  stock 
were  in  the  pasture  on  the  day  of  January 
17th,  and  the  paatore  la  in  the  bottom  In  the 
rear  of  the  home  where  pkLintUf  lired. 
There  is  a  wire  fence  part  of  the  way  be- 
tween the  pasture  and  the  railroad,  but  up 
"this  side"  of  the  house  the  stock  could 
come  around,  and  get  up  to  the  railroad 
ttaclL  The  whistle  of  the  engine  was  blown 
at  a  crossing  about  a  mile  and  a  half  from 
plaintiiTs  piace,  and  was  not  blown  again 
until  about  two  and  a  half  miles  below  plain- 
tiiTs place.  The  alarm  signal  was  not  blown 
when  the  stock  was  klUed.  The  night  was 
yeiy  daric  There  waa  no  moonlight,  and 
when  the  train  passed  it  waa  spitting  snow  a 
little,  but  not  much.  At  night,  with  a  proper 
headlight,— of  a  dark  night,— one  could  see 
stock  on  the  track  from  200  to  300  yards. 
The  moon  went  down  that  night  at  a  few 
minutes  after  5  o'clock.  There  was  nothing 
for  stock  to  eat  up  about  the  nUlroad  track. 
The  county  is  a  stock-law  county,  bat  in  the 
winter,  after  crops  are  gathered,  people  in 
that  community  let  their  stock  out  when  the 
ground  is  not  too  wet.  Plaintiff's  husband 
did  not  know  the  stock  was  about  the  rail- 
road that  night  He  went  out  in  front  of 
the  house  several  times  after  dark,  looking 
for  them.  Plaintiff  introduced  Grier's  al- 
manac for  1893.  It  showed  that  the  moon 
set  on  the  17th  12  minutes  after  5  p.  m.  A 
witness  testified:  **There  was  new  moon  by 
this  ahnanac  January  17,  1893,  at  7:35  p.  m. 
That  does  not  mean  that  you  could  see  the 
moon  that  night  The  moon  set  that  night 
a  few  minutes  after  5  o'clock." 

Defendant's  engineer  testiHed:  '*My  engine 
and  machinery  were  in  good  condition,  and 
had  good  headlight,  and  it  burning.  Had 
hea^y  train,  and  was  running  about  20  or  25 
miles  per  hour.  Engine  struck  stock  near 
22-mlle  post,  about  200  yards  north  of  Ir- 
win's crossing.  Blow  post  stands  at  south 
end  of  curve.  I  blew  usual  signal  for  cross- 
ing as  I  passed  the  blow  post,  and  continued 
to  blow  for  about  150  yards.  Soon  as  I  stop- 
ped that  blowing,  I  discovered  the  stock  on 
tra(*,  about  50  yards  ahead  pf  me.  I  was 
on  lookout,  and  could  not  have  seen  them 
sooner.  As  soon  as  I  saw  the  stock  I  shut 
off  steam,  and  grabbed  the  whlstie  cord  to 
blow  the  stock  alarm,  and  by  the  time  I 
could  blow  one  blast  the  engine  struck  the 
stock.    Had  no  time  to  put  on  brakes,  re- 


verse engine,  or  check  train,  as  It  waa  only 
two  or  three  seconds  after  I  saw  them  be- 
fore the  engine  struck.  I  did  all  I  could  to 
save  them,  and  could  not  have  done  more 
to  save  my  wife  and  children  had  they  been 
on  the  track.  Used  all  means  at  my  com- 
mand that  could  be  used  in  that  time.  It 
was  cloudy,  though  not  right  dark.  Oan  see 
further  off  dark  night  That  night  could 
only  see  about  fifty  yarda  Ordinarily  can't 
see  over  fifty  yards  with  any  distinctness. 
The  fireman  was  putting  in  coal  at  the  time, 
I  think.  Saw  aU'  he  could  have  seen  had  he 
been  on  hia  box.  Front  brakemwi,  I  think, 
was  ondongine.  Waa  allowed  to  go  there  to 
warm  in  bad  weathez;  He  could  not  poasihly 
see  more  than  I  saw.  He  conld  not  iXit  on 
brakes  had  he  been  at  top  of  car.  Did  not 
have  time  to  atop  had  every  car  had  a  brake- 
man.  Saw  stock  soon  as  Ught  would  dis- 
play it  The  bzakeman  who  was  on  the  engine 
is  not  now  in  defendant's  service,  and  I  don't 
know  where  he  is,  but  think  be  is  In  Alaba- 
ma. The  train  perhaps  could  liave  been  stop* 
ped  in  half  a  mile.  Ckmld  have  been  no  per- 
ceptible checking  of  speed  in  fifty  yards.  Had 
to  let  steam  out  of  cylinders  before  revers- 
ing engine,  and  did  not  have  time  to  do  this. 
We  were  about  an  hour  behind  time.  Passed 
Fairbum  about  8:30  or  9  o'clock.  It  was  not 
snowing  or  raining  when  the  stock  was  kill- 
ed. Was  not  real  dark,  because  I  could  see 
that  the  moon  was  giving  light  Could  have 
seen  some  further  if  there  had  been  no  moon- 
light Am  positive  the  moon  was  glvtng 
light  It  began  to  get  light  from  the  moon 
when  we  got  to  East  P'olnt,  which  was  about 
"T  o'clock.  When  I  first  saw  the  stocic,  it  waa 
standing  on  the  track.  If  It  had  been  day- 
light I  could  have  seen  them  300  yards,  as 
the  road  was  straight  that  far  before  we 
struck  them.  There  seemed  to  be  some  aer' 
en  or  eight  head  of  stock  on  the  trade  when 
I  first  saw  them.  I  said,  *Ix>ok  outr  and 
gave  the  alarm  signal."  The  fireman  tea- 
tified:  "Was  putting  in  coed  when  the  en- 
gineer said,  'Look  outr  Raised  up,  and  Just 
as  I  got  straight  enough  to  see  out,  stodc  waa 
hit  Engineer  had  Just  blown  crossing 
whlstie  at  signal  post.  He  said,  TiOOk  outr 
and  blew  one  or  two  blasts  of  stock  alarm. 
When  stock  struck  could  not  have  seen  soon- 
er. No  one  had  time  to  do  more.  Waa 
cloudy  when  I  left  Atlanta.  Moon  made 
littie  light  Moon  slightly  up  and  shining 
when  we  were  at  East  Point  Fifty  yards  Is 
good  distance  to  see  with  headlight  at  night 
When  we  got  to  East  Point,  the  moon  rose. 
It  was  about  seven  or  seven  ^d  a  half 
o'clock.  •  Am  as  positive  that  the  moon  was  giv- 
ing light  at  the  time  as  I  am  that  I  saw  the 
stock,  for  I  could  see  both.  We  were  running 
at  a  pretty  good  rate  when  the  stock  waa 
killed.  Were  behind,  and  were  making  up 
time."  From  other  witnesses  for  defendant 
the  following  appears:  The  mule  was  about 
16  years  old.  When  It  was  10  years  old  one 
of  the  Witnesses  sold  it  for  1155.   He  thought 
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ft  was  worth  ipOO  to  $75,  and  was  a  good 
mule.  Did  not  know  how  old  a  mnle  got  be- 
fore it  died.  Had  the  first  one  he  ever 
bought.  It  waa  24  years  old,  and  hi  a  right 
good  mnle.  According  to  another  witness, 
the  mrule  wonld  be  worth  $60  if  12  or  14  years 
old,  and,  if  10  years  old,  |6,  f  10,  or  may  be 
915;  but  if  it  had  Uyed  nntU  plow  time  it 
might  hare  been  worth  $70  or  975.  He  never 
examined  mnles  closely.  * 

Dorsey,  Brewster  A  How^  L.  B.  Roan, 
and  C.  S.  Reld,  for  plaintiff  in  error.  Longino 
&  Golightly,  for  defendant  in  error. 

PBR  CURIAM.    Judgment  affirmed. 


in  oa.  oi)  

8PARK8  et  aL  ▼.  8HBLNUTT. 
(Bnpreme  CSoort  of  Georgia.     Nor.  %  1886.) 

Exemptions^Marbibd  Woman. 

1.  A  married  woman,  Ikaying  the  care  and  sup- 

~  *      dependent  daughters,  though  not  the 

family,  la,  under  the  preaent  conati- 


Boct  of  tier  dependent  daughters,  though  not  the 
Bead  of  a  family,  la,  under  the  preaent  conati- 
tution,  entitled  to  an  exemption  .from  levy  and 


tie. 


to  her  aeparate  ea- 
.7  S.  B.  294,  90  G&. 


aale  of  property  beloi 
tate.  Johnson  t.  lif 
781. 

2.  The  exemption  in  the  present  case  was  ral- 
td,  and  the  court  erred  in  holding  otherwise. 

(Syllabus  by  the  Court) 

Brror  firom  superior  oonrt,  Carroll  comity; 
8.  W.  Harris,  Judge. 

An  execution  in  faTor  of  N.  Shelnutt 
against  M.  J.  and  M.  P.  Sparks  for  $19.10 
principal,  with  interest  and  costs,  based  on  a 
Judgment  of  April  19,  1894,  was  levied  on  1,- 
SOO  pounds  bf  cotton  in  the  Ifeld;  unpicked, 
as  the  property  of  defendants  in  fl.  fa.  Mrs. 
M.  P.  Sparks,  for  herself  and  her  two  minor 
children,  Luna  and  Ada,  interposed  a  daim 
to  the  property  levied  upon.  The  claim  was 
tried  before  a  Jury  in  a  magistrate's  court, 
and  there  was  a  verdict  finding  the  property 
subject  Claimant  took  the  case  by  cer- 
tiorari to  the  superior  court,  alleging  that  the 
verdict  was  contrary  to  the  law  and  the  evlp 
dence.  The  only  issue  passed  on  by  the  su- 
perior court  and  conceded  to  be  the  only  and 
controllings  issue,  was  the  validity  of  the 
homestead  hereinafter  mentioned.  The  cer- 
tiorari was  overruled,  and  to  this  ruling 
claimant  excepted  and  brings  error.  Re- 
versed. 

The  following  is  the  official  report: 
Upon  the  trial  before  the  Jury,  plaintiff  put 
in  evidence  the  execution  and  levy,  and  evi- 
dence that  the  property  levied  upon  was  in 
the  possession  of  the  defendants  in  fl.  fa.  at 
the  time  of  the  levy.  Claimant  put  in  evi- 
dence her  petition  for  homestead.  This  peti- 
tion set  out  that  petitioner  is  the  wife  of 
Moses  Sparks,  and  is  a  citissen  of  QarroU 
county,  where  the  application  was  made;  that 
her  husband  refused  to  apply  for  a  home- 
stead; that  she  had  two  minor  children 
fLuna,  16  years  old,  and  Ada,  13  years  old); 
that  neither  she  nor  her  husband  had  any  real 


estate,  but  desired  to  have  exempted  the  per- 
sonal property  embraced  in  a  schedule  at- 
tached, belonging  to  her  husband  and  herself; 
that  this  schedule  contained  a  minute  and 
accurate  description  of  all  the  peraonal  prop- 
erty belonging  to  her  and  her  husband,  and 
another  schedule  attached  contained  a  cor^ 
rect  list  of  the  names  of  the  post  offices  of  thie 
creditors  of  herself  and  her  husband.  Among 
other  things  in  the  schedule  of  property  was 
the  item  8,600  pounds  seed  cotton,  1,200 
picked  oikt  and  2,400  pounds  growing  in  the 
Add,  cultivated  this  year  by  Moses  and 
Martha  P.  Sparks.  The  affidavit  made  by  the 
applicant  stated  that  the  property  all  belonged 
to  her,  and  that  she  did  not  personally  owe 
anybody,  except  tiie  creditors  whose  names 
appeared  on  the  schedule  of  creditors,  and 
whose  post  offices  were  correctly  given.  Also, 
affidavit  of  M.  J.  Sparks  that  he  had  given 
notice  in  writing  personally  to  all  but  one  of 
these  creditors,  and  the  written  statement  of 
the  ordinary  that  notice  was  published,  add 
written  notice  mailed  to  the  other  creditor,  as 
required  by  law.  Also,  an  amendment  to  the 
petition  for  homestead,  in  which  it  was  stated 
that  the  minor  children,  notwithstanding  they 
lived  with  petitioner  and  her  husband,  are 
indigent  and  dependent  upon  petitioner  f6r 
support,  by  reason  of  the  physical  weakness 
of  her  husband,  which  renders  him  almost 
unable  to  do  physical  labor,  and  such  labor 
la  neirly  all  that  he  can  do;  that  all  the 
property  mentioned  in  the  schedule  belongs  to 
petitioner,  and  not  to  her  husband.  This 
amendment  was  made  the  day  that  the  ap- 
plication was  granted,  November  12,  1894. 
hlES.  Sparks  testified  that  the  cotton  levied 
upon  was  part  of  the  8,000  pounds  of  cotton 
mentioned  in  the  schedule. 

Oscar  Reese,  for  plaintiff  in  error. 
PBB  OURIAM.    Judgment  reversed. 


(»»  Ga.  m) 
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(Supreme  Court  of  Georgia.     Nov.  2,  1896.) 

CXRTIORARI  —  NOTIOB  —  SbRVIOS  —  TsrAI.  —  POSV- 
PONEMBNT. 

1.  The  mere  fact  that  a  written  notice  of  the 
sanction  of  a  writ  of  certiorari,  and  of  the  time 
and  place  of  hearing  the  same,  was  mailed  to 
an  attorney  for  the  defendant  in  certiorari, 
without  proof  that  the  notice  was  actually  re- 
ceived by  him,  is  not  sufficioit  evidence  to  show 
service  of  suca  notice. 

2.  There  was  no  abuse  of  discretion  In  refus- 
ing to  postpone  the  trial  of  a  certiorari  case  in 
order  to  allow  counsel  for  the  plaintiff  in  cer- 
tiorari to  produce  evidence  that  a  notice  of  the 
kind  above  indicated,  and  sent  by  mall,  in  fact 
reached  the  hands  of  the  attorney  of  the  defend- 
ant in  certiorari. 

(Syllabus  by  the  Oonrt) 

BiTor  f rom  superior  cofirt,  Monroe  county; 
M.  W.  Beck,  Judge. 

Bzecutioin  issued  on  the  application  of  L.  F. 
Farley  against  one  Sanders  was  levied  on  the 
property  to  which  Frank  Butler  interposed  a 
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dalin.  There  was  a  Judgment  for  plaintiff  In 
jnstloe  court,  and  claimant  brought  certiorari 
to  the  superior  court,  where  the  writ  was  dis- 
missed, and  he  brings  error.    Affirmed. 

The  following  is  the  official  report: 
In  the  case  of  Farley,  plaintiff  in  fl.  fa.,  ▼• 
Sanders,  defendant,  and  Butler,  claimant, 
there  being  a  verdict  against  the  claimant  by 
a  jury  In  a  Justice's  court,  cUiimant  carried 
the  cause  by  certiorari  to  the  superior  court 
Upon  the  certiorari  being  called,  counsel  for 
plaintiff  in  fl.  fa.  moved  to  dismiss  the  same^ 
upon  the  ground  that  it  did  not  properly  ap- 
pear that  there  had  been  notice  of  the  sana- 
tion of  the  writ  and  place  of  hearing  10  days 
btfore  the  hearing;  that  the  method  of  serv- 
ice was  by  posting  said  notice,  and  there  was 
no  proof  of  its  receipt;  and  said  counsel  also 
insisted  that  the  fact  of  service  should  appear 
In  the  record,  and  did  not  so  appear.  Coun- 
sel for  plaintiff  in  certiorari  offered  to  make 
affidavit  that  he  had  served  Samuel  Hale,  of 
Mllner,  6a.,  as  is  required  by  law,  as  Hale 
was  the  leading  counsel  for  plaintiff  In  ft  fa. 
in  the  trial  court,  by  posting  a  notice,  a  copj 
of  which  he  could  and  woul0  produce,  and 
that  he  had  heard  that  Hale  had  received  the 
same.  The  method  of  serving  Hale  was  by 
mailing  the  notice  to  him.  There  was  no  proof 
that  Hale  had'  received  this  notice.  Oounsel 
for  plaintiff  in  certiorari  offered  to  procure  an 
affidavit  from  Hale  that  he  had  received  the 
notice,  but  the  court  refused  to  continue  the 
esse  for  that  purpose.  The  motion  to  dismiss 
was  sustained,  to  which  ruling  plaintiff  In 
certiorari  excepted,  alleging  that  said  decision 
was  contrary  to  law,  inasmuch  as  a  substan- 
tial compliance  with  section  4060  of  the  Code 
Is  sufficient  Further,  because  the  statute 
does  not  require  that  said  notice  should  be 
Incorporated  in  the  record  of  the  certiorari, 
but  there  is  neither  statute  nor  rule  of  court 
which  prescribes  that  there  shall  be  any  par- 
ticular sort  of  evidence  of  the  service  of  the 
notice,  but  that  it  can  be  dona  by  service  by 
a  proper  officer,  or  affidavit  of  service  by  a 
private  person,  or  the  admission  of  counsel 
for  parties  in  open  court  that  service  had  been 
made.  Further,  that  If  counsel  who  had  con- 
trol of  the  case  In  procuring  the  decision  de- 
sired to  be  reversed  is  served  with  the  written 
notice,  such  notice  will  bind  all  associate  coun- 
sel, or  counsel  subsequently  employed,  and 
the  party  to  the  record. 

Persons  &  Persons,  for  plaintiff  In  error. 
Hammond  &  Cleveland,  for  defendant  In  error. 

PER  CURIAM,   Judgment  affirmed. 


(99  Oa.  633) 

ZELLNBR  et  aL  v.  MOBLBY  et  nl 

(Snpreme  Gonrt  of  GeotgUu    Nov.  2,  1896.) 

Rbvibw  on  Appeai^-Orakt  ov  New  Triaf^ 

Tlie  present  case  falls  within  the  well-es- 

tabUshed  role  that  the  discretion  of  the  trial 

jndge  in  granting  a  first  new  trial  upon  gener- 


al groundfl^  where  a  question  of  fact  It  Involved* 
will  not  be  controlled  by  this  court 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Monroe  county; 
M.  W.  Beck,  Judge. 

Action  by  B.  H.  Zellner,  and  others,  execu- 
tors, against  Stephen  D.  Mobley  and  others. 
Verdict  fOr  plaintiffs.  From  an  order  grant- 
ing a  new  trial,  they  bring  error.    AfflrmedL 

A.  M.  Speer,  B.  B.  Wlllingham,  and  Willing- 
ham  &  Smith,  for  plaintUTs  In  error,  B,  K 
Bemer,  for  defendants  in  error. 

PEB  CURIAM.    Judgment  sflrmed. 


(119  N.  C.  688) 

ROCKY  MOUNT  MILLS  v.  WILMINGTON 
&  W.  R.  GO.  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  10^ 

1886.) 

CaRBIBRS  —  ASSOCIATBD    FbBIOBT    AI^LOWAVOB  — • 

Joint  Liabilitt  op  Mbkbbbs— Dblat  ih  Travb- 

PORTATION— MbASUKB  OP  DaMAOBS— PBOVIXCB 
OP  JUBT^APPBABAUCB. 

1.  Two  defendant  railroad  corporations  enter- 
ed into  a  traffic  arrangement  and  associated 
themselYes  as  a  "fast  freight  line."  Plaintifl 
contracted  with  the  general  agent  of  such  a*> 
sociated  line  for  the  shipment  of  freight  over 
the  line.  Hdd,  that  the  companies  were  Joint- 
ly liable  under  the  contract  for  damages  result- 
ing from  delay  in  the  transportation  of  the 
freight  irrespective  of  the  portion  of  the  line  on 
which  such  delay  occurred. 

Z  The  plaintiff,  engaged  in  building  a  mllL 
contracted  with  defendants  for  the  shipment  of 
mill  machinery  from  the  factory  to  the  milL 
The  shipment  was  delayed  through  the  negli- 
gence of  the  defendants,  by  reason  of  which 
workmen  employed  by  the  plaintifF  were  forced 
to  lie  idle,  though  under  pay.  Hdd,  that  the 
measure  of  plaintifiTs  damages  was  the  interest 
on  the  unemployed  capital,  the  wages  paid  to 
the  workmen,  and  such  other  costs  and  expenses 
incnrred  by  plaintiff  in  consequence  of  the  de- 
lay. 

8.  In  an  action  against  two  railroad  compa- 
nies for  damages  for  delay  in  the  transportation 
of  freight,  it  appeared  that  the  contract  of  ship- 
ment was  made  with  an  associated  fast  freight 
line,  composed  of  the  two  defendant  companies. 
The  court  submitted  to  the  jury  the  isspe  wheth- 
er, nnder  the  contract  of  association,  the  roads 
oyer  which  freight  was  carried  were  responsible 
for  the  ontire  obligation  of  the  contract  of  car- 
riage. Held,  that  the  error,  if  any,  was  cured 
by  verdict  for  the  plaintiff.   . 

4.  A  defendant  brought  into  court  on  attach- 
ment process  subsequently  filed  a  general  ap- 
pearance and  answered.  Hdd,  that  a  motioo 
to  dismiss  the  attachment  ob  the  ground  that 
it  would  not  lie  under  the  statute  was  properly 
refused  as  immaterial. 

Appeal  from  superior  court,  Bdgecombe 
county;  Hoke,  Judge. 

Action  by  the  Rocky  Mount  Mills  against 
the  Wilmington  &  Weldon  Railroad  Company 
and  the  Pennsylvania  Railroad  Company  to 
recover  damages  for  delays  in  the  transpor- 
tation of  freight  There  was  a  Judgment  for 
plaintiir,  and  defendants  appeal.  AfBmoh 
ed. 

John  L.  Bridgers,  for  appellants.  Jacob  Bat- 
tle and  Brown  &  Connor,  for  appellee. 
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FAIRGLOTH,  C.  J.  The  defendants  are 
duly-organized  companies  engaged  in  the  busi- 
ness'of  common  carriers  with  their  sereral 
connecting  lines,  with  all  the  responsibilities 
and  Immmiltles  attaching  to  the  business  of 
SQch  carriers.  While  we  do  not  find  it  nee* 
essary  to  enter  Into  the  vast  field  of  authori- 
ties and  decisions  defining  the  duties  and  re- 
lations of  such  carriers  among  themselves  and 
to  the  public,  a  few  general  principles  may  be 
stated  without  citing  authorities.  Common, 
carriers  are  required  to  carry  freight  safely 
oyer  their  own  lines,  and  make  prompt  dellr- 
ery  to  the  nearest  connecting  line,  when  the 
consignee  lives  beyond  the  terminus  of  their 
own  line;  and  when  this  is  done,  in  the  ab- 
sence of  any  other  agreement,  their  duties 
are  performed,  and  they  are  qot  responsible* 
for  any  loss  or  damage  unless  It  occurs  while 
the  goods  are  in  their  possession,  and  under 
the  control  of  themselves  or  their  agents  and 
servants.  A  common  carrier  has  power  to 
enter  into  contracts,  and  may  stlpulkte  with 
his  customers,  imposing  a  limitation  on  his 
common-law  liability,  in  regard  to  rates,  dis- 
tance, time,  and  place  of  delivery,  and  the 
mature  of  the  articles  to  be  carried,  whether 
perishable  or  not,  unusual  hazards  and  the 
like,  provided  always  that  the  limitations  are 
lust  and  reasonable  in  the  eye  of  the  law; 
and  such  contracts  will  be  enforced.  One 
well-settled  rule  of  law  Is  that  no  such  com- 
pany can  stipulate  for  exemption  from  the 
consequences  of  Its  own  negligence  or  that  of 
its  agents  or  servants.  A  just  regard  for  the 
rights  of  individuals  and  public  policy  wlU 
not  permit  it  The  business  of  transporting 
passengers  and  freight  in  our  state  is  im- 
portant, and  for  the  mutual  benefit  of  car- 
rier and  shipper,  and  must  be  conducted  un- 
der reasonable  regulations.  The  court  can- 
not assume  that  either  party  in  such  business 
Intends  to  contract  contrary  to  law. and  such 
reasonable  regulations  as  the  public  Inter- 
ests require.  An  Instance  of  an  unreasonable 
stipulation  is  pointed  out  In  Branch  v.  Rail- 
road, 88  N.  O.  573,  where  the  clause  in  the 
bill  of  lading  was  that  the  goods  will  be 
shipped  *'at  the  convenience  of  the  company/' 
which  was  held  not  to  protect  against  an  un- 
reasonable delay.  The  bill  of  lading  filed  in 
the  record  contains  both  the  receipt  and  the 
contract  It  is  not  denied  that  all  the  parties 
had  power  to  enter  into  the  contract,  and  the 
terms  of  the  contract  are  not  in  dispute.  It 
is  agreed  that  the  bill  contains  the  contract. 
The  meaning  and  effect  of  the  contract  on  the 
rights  of  the  parties  are  the  questions  pre- 
sented^ ^ 

The  defendant  Pennsylvania  Railroad  Com- 
pany was  brought  into  court  by  attachment 
process,  and  subsequently  entered  a  general 
appearance,  and  filed  an  answer  to  the  com- 
plaint, and  then  moved  to  dismiss  the  attach- 
ment on  the  ground  that  an  attachment 
would  not  lie  under  our  statute.  We  think 
his  honor  rightly  held  that  the  motion  to  dis- 
miss the  attachment  was  Immaterial,  as  the 


defendant  was  then  otherwise  in  court  Bo 
that  matter  is  out  of  the  way.  It  appears 
that  the  defendant  Wilmington  &  Weldon 
Railroad  Company  is  one  of  several  connect- 
ing lines  running  south,  and  doing  business 
under  the  name  of  the  Atlantic  Coast  Line, 
and  that  the  defendant  Pennsylvania  Rail- 
road Company  is  a  sycftem  with  several  lines 
running  northeast.  The  machinery  was  re- 
ceived at  Lowell,  Mass.,  and  its  destination 
was  Rocky  Mount  N.  C,  a  point  on  the  Wil- 
mington &  Weldon  Railroad  Company's  line, 
and  these  systems  connect  somewhere  be- 
tween Lowell  and  Rocky  Moont  Tte  con- 
tract was  between  the  plalntifl  and  the  At- 
lantic Coast  Despatch  All-Rail  Fast  Freight 
Line,  operating  over  the  Pennsylvania  Rail- 
road and  the  Atlantic  Coast  Line  and  con- 
nections. This  agreement  is  signed  by  T.  M. 
Emerson,  traffic  manager  Atlantic  Coast 
Line,  Wilmington,  N.  0.,  and  by  Charles  F. 
Nye,  northeastern  freight  agent  Boston, 
Mass.,  and  by  other  agents  of  other  roads  in- 
cluded in  said  systems.  The  machinery  re- 
ceived was  marked,  consigned,  and  destined 
to  the  plaintiff  at  Rocky  Mount  N.  O.  It  is 
not  denied  that  the  defendants  collected  the 
whole  freight  at  the  point  of  delivery,  and 
that  the  same  is  divided  among  the  several 
lines  in  these  systems  in  proportion  to  the 
number  of  miles  on  each  road  over  which  the 
goods  are  carried.  Upon  these  facts  the 
plaintiff  argues  that  the  defendants  and  their 
connecting  roads  have  agreed  among  them- 
selves to  conduct  business  through  their  sys- 
tems under  the  name  and  style  of  the  Atlantic 
Coast  Despatch;  that  they  have  so  advertised 
to  the  public,  and  have  so  contracted  with 
him,  and  diarge  higher  rates  as  a  con- 
sideration for  the  fast  service  they  profess  to 
give;  and  that  each  road  which  Is  a  member 
of  the  Coast  Despatch  Line  is  liable  for  the 
negligence  of  the  other  roads.  The  defendants 
admit  what  appears  in  the  bill  and  receipt 
and  that  they  do  business  under  the  name 
and  style  Indicated,  but  Insist  that  the  Coast 
Despatch  is  simply  the  name  under  which 
the  defendants  have  agreed  to  operate  their 
business;  that  they  are  thereby  a  simile  as- 
sociation for  the  convenience  of  the  public, 
and  not  bound  for  each  other's  negligence  on 
the  several  roads;  and  that  in  fact  it  is  agreed 
in  the  conditions  attached  to  their  contract 
that  neither  company  shall  be  liable  for  loss 
or  damage  not  occurring  on  Its  own  road. 
This  action  is  for  damage  resulting  ftom  de- 
lay in  the  transportation,  and  not  for  loss 
or  damage  to  the  articles  shipped.  The  plain- 
tifP  argues  that  there  is  no  stipulation  in  the 
conditions  against  damage  for  delay,  and 
that  as  to  that  matter,  there  is  no  contract, 
and  that  he  is  remitted  to  his  common-law 
right  against  carriers  for  unreasonable  de- 
lay. We  are  not  disposed  to  put  the  case  up- 
on that  technical  ground,  as  we  are  satisfied 
the  parties  desire  the  opinion  of  the  court  on 
the  main  question.  The  machinery  was  on 
the  road  from  Lowell  to  Rocky  Mount  25 
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days,  and,  allowing  the  time  claimed  during 
inauguration  week,  there  is  still  16  or  17  days, 
which  is  conceded  to  be  an  unusual  length 
of  time  for  passage  between  the  points.  So 
there  was  Inexcusable  delay  somewhere  along 
the  line.  In  the, y lew  we  take,  however,  the 
particular  place  Is  an  immaterial  matter. 
Upon  eicamlnatlon  and  reflection,  we  are  of 
opinion  that  the  defendants  and  their  connect- 
ing lines  are  jointly  liable,  each  for  the  oth- 
ers, on  the  contract  before  us,  and  that  they 
are  also  entitled  to  the  same  Immunity  and 
privileges  as  if  the  contract  had  been  made  by 
the  individual  company  sought  to  be  charged 
under  said  contract;  that  is  to  say,  that  they 
are  engaged  in  business  as  partners  under 
the  name  of  the  Atlantic  Coast  Despatch. 
They  are  still  common  carriers,  none  the 
less  80  because  they  have  certain  stipulationa 
Having  Jointly  agreed  to  conduct  the  "all- 
rail  fast  freight  line"  business  under  the 
name  above  stated  between  the  terminal 
points  of  their  connections  north  and  south, 
and  having  so  informed  the  public,  and  ao 
contracted  with  the  plaintiff,  their  true  char- 
acter is  fixed  by  the  law  accordin^r  to  the 
nature  of  their  business,  and  such  character 
cannot  be  thrown  aside  by  any  declarations 
In  the  contract  in  relation  to  the  conse- 
quences or  liabilities  attaching  thereto.  The 
Coast  Despatch  is  one  of  the  contracting  par- 
ties, and,  if  it  represents  anybody,  it  must 
represent  the  defendants  as  two  of  its  mem- 
bers. The  fact  that  T.  M.  Emerson,  tra^c 
manager,  is  an  agent  of  one  of  the  defend- 
ants, and  W.  H.  Joice,  general  freight  agent, 
is  an  agent  of  the  other,  and  so  also  of  the 
whole  list  of  agents  at  different  localities,  can 
make  no  difference.  Why  are  they  conduct- 
ing business  under  the  name  of  the  Coast  De- 
spatch, instead  of  their  own  companies?  The 
argument  is  that  th^  are  doing  so  for  mu- 
tual convenience.  In  some  respect  that  is 
plain,  but  suppose  the  plaintiff  should  have 
to  go  to  Pittsburg  or  other  distant  place  to 
enforce  his  remedy.  The  convenience  to  him 
is  not  perceived.  The  receiving  agent,  Nye, 
at  Lowell,  appearing  on  the  bill  of  lading  as 
"northeastern  freight  agent"  only,  we  must 
assume  he  represents  the  Despatch  Line* 
composed  of  defendants  and  others.  Taking 
notice,  as  we  are  at  liberty  to  do,  that  the 
numerous  transportation  lines  in  our  coun- 
try, connecting  with  each  other,  constituting 
continuous  lines  between  remote  localities, 
are  important  factors  in  the  commercial  life  of 
the  country,  we  can  readily  see  that,  if  the 
shipper  should  have  to  go  to  a  distant  state, 
and  find,  as  best  he  can,  the  negligent  party, 
and  enforoe  his  remedy  against  him  there, 
then  the  expense  and  trouble  would  in  many 
cases  be  ruinous.  On  the  contrary,  the  car- 
rier's remedy  in  a  case  like  the  present  would 
be  easy  and  speedy.  The  whole  matter  is 
this:  The  defendants  and  their  associates 
have  engaged  In  a  public  business,  in  the 
manner  described,  for  mutual  benefit  and  con- 
venience»  and  attempt  to  avoid  the  legal  con- 


sequences by  adopting  some  fancy  name,  and 
by  stipulating  for  limitations  on  the  liabili- 
ties Incurred  in  the  exercise  of  their  privileges 
in  such  bualnesSi  We  find  no  case  on  all 
fours  with  the  present,  but  the  dlscussiaus 
in  the  following  cases  support  the  principle 
and  conclusion  at  which  we  have  arrived: 
Bank  of  Kentucky  v.  Adams  Exp.  Co.,  03  U. 
S.  174, 183;  Bradford  v.  Ralhroad  Co.,  62  Am. 
Dec.  411;  Clyde  v.  Hubbard,  88  Pa.  St  358; 
a  Wood,  Ry.  Law,  p.  1922;  PhlUlps  v.  Railroad 
X3o.,  78  N.  C.  294,  298;  Hart  v.  Railroad  Co., 
59  Am.  Dec  447,  450,  note. 

Th^  second  assignment  of.  error  was  that 
the  court  should  have  construed  the  contract, 
and  not  submitted  it  to  the  Jury.  If  so,  the 
verdict  cures  it,  according  to  our  view  of  tbe 
t!ase.  The  other  requests  and  exceptions  are 
dependent  on  'the  view  of  the  court  on  the 
principal  question.  As  to  damages,  we  think 
his  honor  instructed  the  Jury  according  to  the 
rule  prescribed  by  this  court  Foard  v.  Rail- 
road Co.,i6  Jones  (N.  C.)  235;  Roberts  v.  Cole» 
82  N.  C.  292. 

Affirmed. 


(119  N.  c.  1«) 

FBRRBB  et  al.  v.  COOK. 

(Supreme  Court  of  North  Carolina.    Not.  10, 
1886.) 

Fraudulsitt  Convbtakobs— Bubdbn  ot  Pboov— 
Bona  Fxdb  PBBrBBB290B8~G>BA2rTBB'8  Knowi«- 

EDQB  OF  Fraud  —  Convgtanob  as  SsoniuTr  ^ 

RbVIBW  on    ApPBAL^BkRORS    CURBD—lNBTRaO- 
TIOH8. 

1.  The  burden  it  on  a  party  alleging,  as  a  de 
fense  to  an  action  of  dalm  and  delivery,  that 
the  bill  of  sale  ander  which  plaintiff  claims  im 
fraudulent,  to  establish  the  fraud,  unless  the 
instrument  is  void  on  its  face,  or  enough  ap- 
pears therein  to  create  a  presumption  of  fraud. 

2.  A  finding  by  the  jury  that  a  bill  of  sale  un- 
der which  plaintiff  claimed  was  not  fraudulent 
wUl  not  be  disturbed,  unless  based  on  Improper 
evidence,  or  erroneous  instructions. 

&  Error  in  refusing  to  allow  a  witness  to 
state  that  the  person  who  executed  the  bill  of 
sale  under  which  plaintiff  claimed  told  witness 
that  he  was  insolvent,  is  cured  by  plaintiff's  sub- 
sequent admission  that  such  person  was  insol- 
vent. 

4.  An  instruction  that  if  plaintiffs  and  the  per- 
son under  whom  they  claimed  title  agreea  on 
the  sum  of  $4,000  as  the  consideration  of  the 
transfer  of  certain  personal  property  to.  plain- 
tiffi^.  and  subsequently  other  property  was  in- 
serted in  the  bill  of  sale  without  change  of  con- 
sideration, the  instmment  would  be  fraudulent, 
was  properly  refused;  it  appearing  that  plain- 
tiffs were  sureties  for  the  grantor  for  more  than 
$4,000«  the  estimated  value  of  the  property 
which  he  first  agreed  to  sell  them,  and  that  said 
grantor  afterwards  agreed  that,  if  plaintiffa 
would  undertake  to  pay  other  debts  for  which 
they  were  his  sureties,  he  would  sell  them  the 
other  property,  subsequentiy  inserted  in  ^e  bill 
of  sale. 

CL  An  insolvent  debtor  mav  in  good  faith  pre- 
fer one  or  more  creditors,  though  such  prelei^ 
ence  does  not  leave  sufficient  property  to  pay 
his  other  creditors. 

6.  A  conveyance  by  an  insolvent  debtor  to  one 
of  his  creditors,  in  payment  of  a  debt,  for  the 
purpose  of  securing  a  benefit  to  himself,  or  of 
defrauding  the  other  creditors,  will  be  upheld, 
unless  the  grantee  participated  In  such  pupose, 
or  knew  of  it  at  the  time. 
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Appeal  from  superior  court,  GuUford  coiiiit;^ ; 
Boykln,  Judge. 

Claim  and  deliveiy  by  Jolm  U.  Kerree  and 
anotlier  against  John  W.  Cook.  Judgment  tot 
plaintiffs,  and  defendant  appeals.    Afflimed. 

The  trial  court  explained  the  contentions  of 
the  parties  to  the  Jury,  and,  among  others,  in- 
structed them  as  follows:  "That  an  insolvent 
debtor  liad  the  right  to  pay  one  or  more  of  his 
creditors,  though  it  resulted  in  not  havtiig 
enough  property  left  to  pay  his  other  creditors, 
but  the  transaction  must  be  bona  Ude,  without 
intent  to  hijoder,  delay,  or  defraud  his  other 
creditors,  or  any  one  of  them,  and  without  pur- 
pose to  secure  a  benefit  to  himself;  and  al- 
though a  debtor  did  sell  Wb  property  to  a  cred- 
itor, as  a  payment  of  his  debl^  in  order  to  secure 
a  b^fit  to  himself,  or  with  the  intent  to  hinder, 
delay,  or  defraud  other  creditors,  still  the  law 
will  uphold  the  contract,  unless  the  creditor 
participated  in  his  purpose,  or  laxew  of  his  in- 
tent at  the  time.  That  a  conv^ance  of  prop- 
erty, absolute  upon  its  face,  but  Uitended  as  a 
security  for  a  liability,  is  fcandulent  and  void 
as  to  creditors.  It  being  admitted  that  U  F. 
Eoss  was  insolvent  at  the  time  of  the  execution 
of  the  bill  of  sale,  the  Jury  should  inquire- 
First,  if  he  hitended  by  said  transfer  of  his 
property  to  the  plaintiff^  to  hinder,  delay,  or 
defraud  any  of  his  creditors,  or  to  secure  a  ben- 
4%fit  to  himself;  second,  if  he  did  so  Uitend,  did 
the  plaintiff^  participate  in  his  purpose,  or  know 
of  his  intent;  third,  was  the  alleged  considersr 
tion  for  the  transfer  of  said  property  reasonably 
fab:  and  Just;  fourth,  whether  the  bill  of  sale 
was  executed,  in  whole  or  in  part,  as  a  security 
or  as  an  absolute  sale  of  the  property.  If  the 
Jury  finds  that  L.  F.  Boss  conveyed  the  proper- 
ty to  the  plahitiffs  with  the  intent  to  hinder,  de- 
lay, or  defraud  any  of  his  creditors,  or  'to  se- 
cure a  benefit  to  himself,  and  shall  also  find 
that  the  plaintiffs  participated  in  his  purpose 
and  knew  of  his  intent,  then  the  conveyance 
was  fraudulent  and  void,  and  the  plaintiffs  can- 
not recover,  and  are  not  the  owners  of  the  prop- 
erty; or  if  the  Jury  shall-  find  that  the  bill  of 
sale  was.  executed  In  whole  or  in  part  as  a  se- 
curity, and  not  as  an  absolute  sale  of  the  prop- 
er^, then  the  same  is  hi  law  fraudulent  and 
void,  and  the  plaintiffs  are  not  the  owners  of 
the  property,  and  are  not  entitled  to  recover. 
But  if  the  Jury  shall  find  that  L.  F.  Boss  con- 
veyed the  property  in  good  faith,  for  a  reasona- 
ble, fab:  consideration,  without  any  intent  to 
secure  a  benefit  to  himself,  or  to  hinder,  delay 
or  defraud  any  of  his  creditors,  or  if  he  did  so 
with  such  Intent  and  purpose,  if  the  plaintiffs 
did  not  p^iclpate  in  such  purpose  or  know  of 
such  intent,  then  the  plaintiffs  are  entitled  to 
recover,  and  are  the  owners  of  the  property, 
unless  the  conveyance  and  transfer  of  the  prop- 
'  erty  was  made,  in  whole  or  any  part  thereof, 
as  a  security.  If  the  conveyance  and  transfer 
of  the  property  was  made,  Id  whole  or  in  part, 
as  a  security,  then  the  same  Is  void  and  fraudu- 
lent a;s  to  creditors,  and  the  plahitiffs  are  not 
the  owners  of,  and  are  not  entitled  to  recover, 
the  same** 


DDlard  &  King,  B.  M.  Douglass,  and  Shep- 
herd &  Busbee,  for  i^n^^lant    J.  T.  Morehead,  - 
fbr  appellees. 

FUBCHBS,  J.  This  is  an  action  for  the  pos- 
session of  personal  property,  and  comes  to  this 
court  on  the  appeal  of  defendant  FlaintlfTS 
claimed  title  under  a  bill  of  sale  bearing  date 
August  16,  1803,  which  defendant  alleged  was 
fraudulent  as  to  creditors  under  whom  he  claim- 
ed, behig  intended  to  hinder  and  delay  the  cred- 
itors of  L.  F.  Boss  from  collecting  their  debts, 
and,  further,  that  this  transaction  between  L. 
F.  Boss  and  the  plaintiffs  was  not  an  absolute 
sale,  but  in  fact  an  asslgnrhent  to  secure  plain- 
tiffs as  his  sini^ties,  and  was  therefore  a  fraud 
on  the  r^stratlon  law,  and  void  on  that  ac- 
count It  Is  not  contended  by  the  defendant 
that  the  bill  of  sale  contains  such  evidence  of 
fraud  on  its  face  that  it  was  the  duty  of  tho 
court  to  declare  it  void,  as  a  matter  of  law.  Nor 
is  it  contended  that  sufilcient  appears  on  its  face 
to  create  a  presumption  of  fraud,  which  must 
be  rebutted  by  the  plaintiffs.  Cheatham  v. 
Hawkins,  76  N.  C.  336;  Id.,  80  N.  0.  161; 
Booth  V.  Carstarphen,  107  N.  C.  402,  12  S.  B. 
375;  Cowan  v.  Phillips  (at  this  term)  25  S.  B. 
71L  This  being  so^  it  devolved  on  the  defend- 
ant to  establish  the  fraud;  and  this  was  a  ques- 
tion of  fiict  for  the  Jury,  and  the  Jury  has  pass- 
ed upon  it,  and  found  there  was  no  fraud.  Tliis 
ends  the  case,  unless  this  finding  was  based  up- 
on hnproper  evidence,  or  erroneous  Instructions 
from  the  court 

There  is  but  one  exception  to  evidence  assign- 
ed as  error,  and  that  is  that  the  def^dant  was 
not  allowed  to  prove  that  ''Boss  told  witness 
[Newell]  that  he  was  Insolvent"  This  excep- 
tion was  virtually  abandoned  on  the  argument, 
and  it  was  admitted  on  the  trial  that  he  was 
faisolvent  So  we  se^  no  ground  upon  which  it 
Should  be  sustained. 

The  defendant's  only  other  exception  is  that 
the  court  declined  to  give  his  fifth  and  seventh 
prayers  for  instruction,  which  are  as  follows: 
(5)  "If  the  Jury  shall  find  as  a  f&ct  that  the 
plaintiffs  and  L.  F.  Boss  agreed  upon  the  sum 
of  $4,000  as  the  consideration  for  the  transfer 
of  the  bugles,  carts,  wagons,  and  harness,  and 
that  subsequently  other  property— mules  and 
wagons  and  harness,  and  hosiery  min  stock, 
and  notes— were  hiserted  in  the  bill  of  sale, 
without  change  of  consideration,  such  insertion 
of  property,  being  without  consideration,  was 
fraudulent,  and  hence  the  plaintiffs  would  not 
be  entitled  to  recover."  (7)  •The  plahitiffs  hav-- 
hig  testified  that  the  hosiery  mill  stock  was  in- 
serted hi  the  bill  of  sale  as  a  security,  the  same 
was  fraudulent,  and  the  Jury  will  answer  the 
first  issue,-  'No.*  "  This  case  discloses  the  fact 
that  the  plaintiffs,  Ferree  and  B.  B.  Boss,  were 
the  sureties  of  L.  F.  Boss  for  considerable 
amounts  over  and  above  $4,000,  the  estimated 
value  of  the  property  L.  F.  Boss  at  first  agreed 
to  sen  them;  that  he  afterwards  agreed  with 
the  plaintiffs  that  if  they  would  agree  to  pay 
other  debts  for  which  they  were  his  sureties,  and 
i  to  assume  a  liability  of  his  to  one  Uwyn,  he 
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would  leU  tliem  other  property,  whlcti  was 
then  iDBerted  In  the  bUi  of  sale.  The  eyldence 
in  the  case  tends  to  establish  this  state  of  facta, 
and,  in  onr  opinion,  justified  the  court  in  declin- 
ing to  give  the  defendant's  fifth  prayer. 

We  fail  to  find  that  the  seventh  prayer  is  sus- 
tained in  fact  There  may  be  sutticient  evi- 
dence for  the  defendant  to  aigue  that  the  ho- 
siery mill  stock  was  inserted  as  a  security.  But 
we  do  not  find  that  the  plahitiffs  testified  that  it 
was.  This  being  so,  the  defendant's  exception 
to  the  court's  refusing  to  give  this  prayer  must 
falL 

Whatever  might  be  our  opinion  if  we  were  sit- 
thig  as  a  jury,  we  find  no  error  of  law  commit- 
ted by  the  court  on  the  trlaL  The  defendant's 
prayers  for  instruction  and  the  judge's  charge 
(which  the  reporter  win  set  out  in  full)  show 
that  the  defendant  has  no  cause  to  complain  of 
the  court  in  this  triaL  Failing  to  find  error, 
the  judgment  is  affirmed. 


(IIB  N.  C.  107) 

8TAINBACK  ▼.  HARRIS  et  aL 
(Bapreme  Oonrt  of  North  Carolina.     Not.  10, 

1896.) 
Appeal  —  Pailubk  to  Havb  Rsoord  Pbihtsd  — 
Dismissal— Reinstatement. 
Judgment  was  filed  in  the  trial  court  Au- 
gust 24,  1896,  and  an  appeal  bond  was  filed 
August  Slat.  The 'transcript  was  not  direct- 
ed to  be  made  out  till  October  Ist,  and  on  Oc- 
tober 6th,  appellant's  counsel  directed  the  clerk 
of  the  trial  court  to  send  the  transcript  up  on 
October  10th,  by  express.  The  case  was  oock- 
eted  hi  the  supreme  court  on  October  12th,  and, 
having  been  reached  the  following  day,  was  dis- 
missed for  a  failure  to  have  the  record  pnniea. 
Had,  that  the  facts  did  not  justify  a  ranstate- 
ment 

Action  by  W.  T.  Stalnback  against  G.  J.  Har- 
ris and  others.  From  a  judgment  in  favor  of 
plaintiff,  defendants  appealed,  and  the  appeal 
was  dismissed.    Motion  to  reinstate.   Denied. 

L.  0.  Bdwards  and  J.  B.  Batchelor,  for  ap- 
pellants. T.  T.  Hicks  and  T.  M  Pittman,  for 
appellee. 

CT4ARK,  J.  Motion  on  five  days'  notice,  un- 
der rule  30  (22  S.  E.  viii.),  to  reinstate  this 
appeal,  which  was  dismissed  for  faflure  to  print. 
It  appears  that. the  judgment  was  filed  below 
August  24,  1896,  and  the  appellant  filed  his  ap- 
peal bond  August  31st  The  appellant  avers 
that  he  directed  the  clerk  to  send  up  the  tran- 
script forthwith,  but  does  not  specUy  at  what 
time.  The  derk  of  the  court  below  certifies 
that  the  appellant's  counsel  did  not  send  the 
fees  for  making  up  the  transcript  to  him  until 
October  1st,  and  then  for  the  first  time  directed 
the  transcript  to  be  made  out,  and  that  on  Oc- 
tober 6th  the  said  counsel  directed  him  to  send 
the  transcript  up  on  October  10th  by  express, 
wlUch  he  did.  To  these  statements  of  the  clerk 
there  is  no  denlaL  It  also  appears  that  hi  the 
same  express  package  there  came  the  transcripts 
in  two  other  cases.  All  three  cases  were  de- 
livered to  the  clerk  of  this  court  on  Monday, 
October  12th,  by  whom  they  were  dodceted  sim- 


ultaneously. When  the  three  cases  were  called, 
the  other  two,  by  the  care  of  the  appellants 
therein,  were  properly  printed,  and  were  argued 
(one  of  them  on  October  13th,  the  same  day 
this  case  was  called);  but  in  this  case,  the  rec- 
ord not  having  been  p/lnted,  the  court  would 
not  hear  the  appeal,  and  the  appellee  was  com- 
pelled either  to  continue  or  move  to  dismiss. 
He  took  the  latter  course,  as  was  his  right. 

The  appellant  has  shown  no  good  cause  for 
rehistatement  He  does  not  deny  the  deck's 
averment  that  the  transcript  was  not  directed  to 
be  sent  up  till  October  Ist  (though  the  judg- 
ment had  been  filed  August  24th),  and  that 
thereafter  he  directed  it  to  be  sent  up  on  Octo- 
ber 10th,  which  was  done.  Other  cases,  sent 
up  in  the  same  padsage,  were  printed  and 
heard,  and  there  is  no  reason  shown  why  that 
was  not  done  in  this  case.  If  a  party  will  de- 
lay sending  up  his  transcript  to  the  last  minute, 
he  should  either  send  it  up  with  the  requisite 
parts  of  the  record  printed,  or  arrange  to  have 
It  promptly  done  here.  It  is  no  excuse  for  an 
appellant  that  he  delays  docketing  his  appeal 
till  the  time  left  between  the  docketing  and  call- 
ing the  case  for  argument  is  perhaps  a  very 
brief  one  to  which  to  print  the  record.  In  Ar- 
ery  v.  Pritchard,  106  N.  O.  344,  11  S.  E.  2S1. 
the  transcript  was  docketed  November  30th, 
and  the  appeal  was  dismissed  for  failure  to 
prtot  when  reached,  December  2d;  and  to  Ste- 
phens V.  Koonce,  106  N.  G.  255,  10  S.  B.  996, 
the  transcript  was  docketed  March  12th,  and 
the  appeal  was  dismissed  for  failure  to  print 
when  reached,  March  13th.  Prtotlng  the  rec- 
ord on  appeal  is  not  a  professional  duty,  and 
the  neglect  to  have  it  done  is  the  fault  of  the 
appellant  himself.  Dunn  v.*  Underwood,  116 
N.  C.  525,  20  S.  E.  965,  and  cases  there  dted. 

Every  presumption  is  to  tajoT  of  the  correct- 
ness of  the  result  of  the  trial  below.  When  a 
party  is  sufficiently  dissatisfied  to  deshe  it  re- 
viewed on  appeal,  he  should  pursue  the  order- 
ly steps  requisite  for  that  purpose.  If  he  does 
not  think  the  matter  of  sufficient  Importance  to 
require  that  much  attention,  and  this  neglect  cm 
his  part  must  either  Impose  six  months'  delay 
on  the  appellee  or  a  dismissal  of  the  appeal  on 
hhnself,  he  must  not  grumble  that  the  penalty 
f^lls  upon  the  one  who  alone  could  have  pre- 
vented the  default    Motion  denied. 


Oi»  N.  c.  8S) 
STATE  V.  LBAOEL 
(Supreme  Court  of  North  Carolina.    Kov.  10, 
1896.) 

ROBBBRT'SnrFICIENOr  ov  EviDBircB. 

On  a  trial  for  robbery,  H.  testified  that  be 
had  shown  his  money  m  a  barroom  where  de- 
fendant was}  that,  when  he  went  to  go  home, 
defendant  and  another  followed  him;  that  de- 
fendant pretended  to  help  him  on  his  horse, 
and  put  his  hand  in  his  pocket;  that  he  accused* 
defendant  of  trying  to  rob  him;  that  he  then 
rode  his  hone  towards  home;  that  one-half 
a  mile  from  town  he  was  struck  from  behind 
and  rendered  unconscious;  that  when  he  reealn- 
ed  consdonsnees  his  money  was  gone.  '  There 
was  evidence  that,  across  fields,  it  was  nearer 
from  the  barroom  to  the  place  where  he  was 
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robbed  than  by  the  road;  that  defendant  start- 
ed in  such  direction  when  H.  started  home;  that 
the  next  moniingt  tracks  were  found  in  the 
load  where  H,  waa  robbed  that  defendant's 
•hoes  fitted,  addt  that  the  eridence  supported 
a  Terdlct  of  guilty. 

Ai^)eal  from  saperior  ooart»  Chatham  coun- 
ty; Mclver,  Judge.  « 

Haywood  Leach  was  conyicted  of  robbexy^ 
and  app^ala.    Affirmed. 

H.  H.  Henderaon  tGBtffled:  That  he  Uvea 
about  seven  mllea  north  of  Plttsboio.  Waa  In 
PlttBboro  September  25th,  and  ftequently  dms 
tag  the  day  In  the  barroom  oC  A.  P.  Tteny,  and 
was  drinking  some,  but  waa  not  dronl^.  Took 
four  drinks  during  the  day.  Came  to  Pitto- 
boro  about  9  in  the  morning.  Knows  what 
happened,  and  was  able  to  attend  to  his  bual* 
ness.  Left  the  barroom  aboxit  8,  or  a  little 
before.  That  he  had  about  $40  or  $45  in  hia 
pocket,  in  greenbacks,  and  a  few  dollars  in 
silver.  Pulled  this  money  out  of  his  pocket 
whUe  in  the  barroom,  and  had  it  out  eeyeral 
times  during  the  day.  Defendant  was  present 
when  he  had  the  money  out,  and  knew  he 
had  it,  and  saw  it  That  he  came  to  town  on 
horseback,  and  left  fata  horse  hitched  behind 
the  store  of  O.  S.  Poe  St  Son,  about  75  or  80 
yards  from  tihe  barroom.  When  he  left  tlie 
barroom  for  his  horse,  it  being  about  dark, 
the  defendant  and  another  party  (Win  Bald- 
win) followed  him  to  his  horse.  That  he  did 
not  need  their  assistance,  and  did  not  ask 
them  to  go  with  him.  He  had  a  bundle  of 
socks  and  a  bundle  of  shoes  in  his  arms. 
They  followed  him  to  his  horse.  Baldwha 
hdd  the  horse  by  the  bridle.  Defendant 
Leach  pretended  to  assist  him  on  his  horse, 
and  after  he  was  on  the  horse  the  defendant, 
with  his  hands  still  on  him,  attempted  to  take 
the  money  from  his  pocket  The  money  was 
in  a  left-hand  front  pants  pocket,  and  the  de- 
fendant saw  him  put  it  there  before  he  left 
the  barroom.  That  he  said  to  him:  *<NeTer 
mind  my  pocket,  I  will  attend  to  my  pocket- 
book  myself.  Take  your  hand  out  of  my 
pocket  You  are  tiying  tb  take  my  money," 
-4ind  defendant  replied,  "I  will  see  you  later." 
He  then  rode  off  in  a  walk,  and  did  not  see 
him  any  more.  The  road  towards  his  home 
was  west  about  one-fourth  mile,  and  then 
turned  at  right  angles  north.  He  rode  along 
in  a  walk  till  he  reached  the  comer  at  Hal 
London's,  which  waa  the  comer  of  the  right 
angle,  and  rode  down  the  north  road  about 
one-fourth  mile,  and  as  he  was  in  a  few  yards 
of  the  Taylor  place  he  was  struck  from  be- 
hind and  knocked  from  his  horse.  Remem- 
bered no  more  until  about  daybreak  next 
momfng,  when  he  was  aroused  by  the  mail 
rider  and  others,  who  came  out  from  town 
for  him,  to  wit,  Mr.  Clark,  Mr.  Hill,  and 
Aaron  Degraflfenreidt  His  money  was  gone, 
and  the  shoes  and  socks  and  his  knife  were 
lying  by  him  in  the  road. 

T.  B.  Fowler  testified:  That  he  lived  in 
Ptttsboro,  and  saw  Henderson  in  town  on  the 
day  he  was  struck,— Friday,  September  2Sth. 


Saw  him  late  in  the  evening.  He  was  drink- 
ing, but  not  drank.  He  was  well  acquainted 
with  the  road  leading  out  to  Henderson's 
home,  and  It  runs  west,  after  leaving  Poo's 
store,  about  one-fourth  mile,  and  then  turns 
north  at  right  anl^les.  That  by  leaving  Poe's 
store,  where  Henderson*8  horse  was  hitched, 
and  going  througfi  the  field  to  the  point  where 
Henderson  was  struck,  is  about  one-fourth 
mile  nearer  than  going  around  the  road. 
That  the  way  to  go  through  the  field,  and  a 
direct  line  to  the  said  point  after  leaving  Poe*s 
store,  is  to  go  up  by  the  post  office,  and  down 
the  alley  at  Exline's  Hotel,  out  by  the  old 
schoplhouse  in  the  field,  or  go  down  by  Line- 
berry's  house,  at  the  comer  of  the  block,  and 
go  up  to  the  schoolhouse,  meeting  the  alleor 
from  CMlne's,  and  that  the  distance  from 
Poe's  store  to  the  schoolhouse  is  the  same  ei- 
ther way.  The  schoolhouse  is  at  the  opposite 
comer  of  the  block  from  Poe's  store,— a  few 
yards  beyond.  The  direct  way  from  the 
schoolhouse  to  the  point  on  the  main  road 
(the  Snow  Camp  road)  is  through  an  old  field, 
crossing  a  creek,  and  some  old  straw  fields,— 
some  'Cultivated  land.  He  went  out  this  way 
the  morning  after  the  robbery,  and  just  after 
he  crossed  the  cre^  he  found  tracks  along- 
side an  old  hedge,  and  followed  these  tracks, 
and  they  went  directly  to  a  large  tree  on  tlte 
road,, or  «  few  yards  above*  where  Henderson 
was  l^ound  next  morning  after  the  robbery. 
Tracks  made  by  a  number  10  shoe  on  left 
foot,  which  was  ran  down  at  the  heel.  Right 
foot  apparently  straight  After  describing  the 
route  through  an  old  field,  the  witness  stated 
that  he  followed  the  trades,  and  that  they  left 
an  old,  dim  path  soon  after  crossing  the  creek, 
and  that  by  going  that  way  from  Poe's  store 
It  was  abOQt  a  quarter  of  a  mile  nearer  than 
by  going  around  the  road.  He  lost  the  tracks 
when  he  got  into  the  road,  but  leaving  the 
place  where  Henderson  was  found,  where 
there  was  a  large  quantity  of  blood  on  the 
ground,  he  found  the  same  tracks  going  away, 
but  crossing  the  fence  between  the  iX)ints 
where  they  came  into  the  road  and  where  the 
blood  was  found.  They  came  into  the  path 
of  the  tracks  going  out  about  60  yards  from 
the  road,  and  in  coming  this  way  they  passed 
through  an  open  field,  and  were  made  by  some 
one  while  ranning.  All  these  tracks  were  ev- 
idently made  the  day  or  night  before,  and 
were  nearly  fresh.  On  the  following  day 
(Haywood  having  been  arrested  and  placed  in 
Jail  that  evening),  the  day  of  his  first  search, 
he,  in  company  with  others,  took  the  shoes 
found  on  the  defendant  when  arrested,  and 
carried  them  to  these  tracks,  and  tried  th^ 
in  those  which  were  the  plainest,  and  they  fit 
exactly,  and  the  run-down  shoe  settled  ex- 
actly in  the  track  of  that  foot  That,  be- 
sides the  run-down  part  of  it,  the  left  shoe 
had  a  broken  place  in  the  sole,  near  the  toe, 
and  on  the  right  side.  That  he  noticed  this 
In  the  track,— peculiarity  in  the  track,— and 
when  the  shoe  was  placed  in  it  he  found  that 
this  peculiar  rough  place,  which  he  had  no- 
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ticed  In  the  track,  fit  exactly.  On  the  right" 
band  track,  at  the  heel,  he  observed  a  rise 
In  the  middle  of  the  track,--a  sxuaU  mound,— 
as  If  the  dirt  In  the  middle  of  the  heel  had 
been  pressed  down  even  with  the  remainder 
of  the  bottom  of  the  heeL  When  he  saw  the 
right  shoe  of  defendant  at  the  trial  he  noticed 
that  there  was  a  smooth  hole  in  the  middle  of 
the  right  heel,  as  if  it  had  been  burned  by  a 
hot  hron.  When  placed  in  the  track,  this 
cayity  in  the  heel  fit  the  mound  of  the  track* 
Witness  was  conTineed  that  the  shoe  made 
the  track.  The  shoe  was  half  soled,  and  the 
track  showed  it  ^iras  made  by  a  shoe  which 
had  been  half  soled.  ''I  went  and  got  defend- 
ant's shoes.  He  did  not  object  to  giving  them 
np^    He  was  in  Jail.*' 

F«  G.  Poe  testified  that  he  is  a  member  of 
the  firm  of  O.  S.  Poe  &  Son.  Saw  Hender* 
son  on  September  26th.  He  was  frequently 
In  his  store,  and  was  in  there  Just  as  he  was 
dosing  his  store.  He  was  not  drunk,  but  had 
been  drinking.  Saw  him  have  a  roll  of  mon- 
ey, and  he  paid  him  some  Just  as  he  was  leav- 
ing his  store.  Knows  the  point  where  Heur 
d^son  Is  said  to  have  been  found.  Saw  a 
large  quantity  of  blood  there  on  the  ground. 
Went  with  witness  Fowler,  and  saw  track, 
as  testified  to  by  Fowler.  This  witness  tes- 
tified substantially  as  did  Fowler. 

Will  Baldwin  testified:  That  he  was.  with  de* 
fendant  on  the  night  of  the  25th  Septdnber. 
Went  witb  him  to  Henderson's  horse.  Defend- 
ant had  his  arm  partly  around  Henderson  when 
he  got  on  his  horse»  and  after  he  got  on  the 
horse  he  heard  Henderson  say  to  hbn:  "Take 
your  hand  out  of  my  podiet,  you  damned  thief. 
You  are  trying  to  steal  my  money.  Iknowwhat 
you  are  dohig."  Defendant  replied,  "I  am  not 
tiying  to  take  your  money."  I  did  not  hear 
defendant  say,  "I  will  see  you  later."  Think  1 
could  have  heard  It  if  it  had  been  said.  Hen* 
darson  rode  ofT,  and  he  and  some  other  colored 
bqys,  who  had  come  iq>,  started  over  to  SherifC 
Brewer's  corn-shucking.  That  Brewer's  was 
directly  east  from  the  store.  That  Henderson 
rode  off  on  the  road  going  directly  west,  and 
the  post  office  was  north.  That  they  said  to 
defendant,  "Gome  on;  let's  go  on  over  to  the 
shucking,"  and  he  replied,  "I  am  not  gohig 
now;  I  may  come  later."  That  defendant  im- 
mediately 1^  them,  and  went  towards  the  post 
office,  and  to  the  com-8hu<^ng.  That  they  all 
left  where  the  horse  was  hitched  as  soon  as 
Henderson  left,  and  defendant  left  the  witness 
as  soon  as  he  reached  the  comer  of  the  store. 
That  he  knows  where  the  old  schoolhouse  is, 
as  testified  to  by  Fowler,  and  to  go  there  from 
Poe's  store  It  is  the  same  distance  to  go  down 
by  Linebeny's,  or  to  go  up  by  the  post  office 
and  down  the  alley  at  Bxllne's  Hotel.  Did  not 
see  defendant  any  more  until  late  that  night, 
when  he  came  over  to  the  com-shucking,  and 
that  the  distance  from  the  store,  where  they 
parted,  to  the  point  where  the  robbery  was  said 
to  have  been  committed,  is  about  one-fourth 
mile,  and  that  the  distance  to  Sheriff  Brew- 
er's from  the  store  is  nearly  half  a  mile,  makr 


ing  the  distanoe  from  the  plaoe  ot  the- robbery 
to  Brewer's  nearly  a  mile,  one  direction  from 
the  store;  the  other,  the  other  dir^on. 

A.  P.  Teny  testffied:  That  he  Is  the  keeper 
of  the  barroom  in  Pittsboro,  and  knows  Hen- 
derson. That  he  was  hi  his  barroom  several 
times  during  the  day  at  September  25,  1890. 
Was'drinkhig  a  little,  but  not  drunk.  Had 
some  money.  In  greenbacks,  and  had  It  out  sev- 
eral times,  treating  .different  parties.  >  He  last 
saw  hhn  between  7  and  8  o'deck  at  nlgtit,  and 
when  he  left  he  was  not  dmnk.  Witness  states 
that  he  was  at  his  barroom  veiy  early  next 
morning,  and  that  defendant,  Jicach*  came 
down  there  very  early,  and  that  his  pants  legs 
were  nearly  covered  with  "beggar  lice."  The 
witness  Fowler  had  already  testified  that,  in  0O- 
ing  through  the  dd  field  deseribed  by  him,  hla 
clothing  became  nearly  covered  with  beggar 
lice,  and  that  fa  following  the  tracks  described 
he  went  through  these  old  fi^ds. 

A.  B.  Glark  testifies:  That  he  lived  in  Pitts- 
boro, and  that  early  in  the  morning  of  Septem- 
ber 25th  he  was  informed  that  Henderson  waa 
seriously  Uijured,  and  was  found  in  an  unoon- 
8ck>ua^  condition  on  the  Snow  Gamp  road,  lead- 
ing north  tram  Hal  iKHidon's.  That  he  went 
there  in  a  hack  to  see  him,  and  found  him  ly- 
ing on  the  side  of  the  road  a  few  yards  b^w 
the  Taylor  place,  and  Just  beyond  the  oak  tree 
testified  to  by  Fowler,  and  that  there  was  a 
huge  quantity  of  blood  In  the  road.  Hend^- 
son  was  on  the  other  side  of  the  road,  lying 
coiled  up^  with  the  back  of  his  head  badl^ 
bruised  In  two  places,  and  bleedingi  The  rim 
of  his  hat,  which  was  lyhig  near  by,  was  cat. 
Two  small  holeB  or  torn  places  through  the  hat 
at  the  edge  of  the  rhn,  as  If  made  by  some 
stroke.  Henderson  was  barely  conscious.  Wit- 
ness and  others  picked  him  up,  placed  him  In 
the  hack,  and  brought  hUn  to  his  hotel,  whece 
he  renuUned  till  the  day  of  the  trisJ.  That  the 
bruises  or  wounds  were  Just  below  the  right 
ear,— a  litOe  towards  the  middle  of  the  back 
of  the  head.  That  he  found  the  articles,— shoes 
and  socks,— and  also  found  his  pocketknif e  and 
a  half-phit  botde  nearly  full  of  whisky  lying 
side  by  side,  bb  if  dramk  out  of  the  pocket  to- 
gether, and  that  he  was  informed  by  the  mall 
rider  that  Henderson  was  out  there,  and  of  hla 
condition. 

The  Attorney  General  and  Shepherd  &  Bus- 
bee,  for  the  State. 

FUEGHBS,  J.  The  defendant  was  indicted 
for  highway  robbery.  Verdict  of  guUty,  and 
Judgment  thereon,  from  which  he  appealed. 
The  defendant  introduced  no  evidence  on  the 
trial,  nor  did  he  except  to  any  introduced  by  the 
state,  nor  did  he  except  to  any  ruUng  of  the 
court  But  after  toe  verdict  had  been  rendered 
he  moved  for  a  new  trial  "on  the  ground  thac 
the  testimony  did  not  warrant  the  verdict"  If 
this  motion  Is  to  be  taken  to  mean  that  there 
was  no  evidence,  or  not  sufficient  evidence,  ts 
authorize  the  submission  of  the  case  to  the  Jury, 
it  was  made  too  late.    State  v.  Kiger,  115  N, 
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a  74Q,  20  S.  E.  456;  State  y.  Keatb»  83  N.  C. 
026;  State  t.  Bart,  116  N.  C.  976,  20  &  B. 
1014.  But,  as  tbSs  mllDg  la  regarded  as  some- 
what tedmlcal,  we  bave  carefully  examined 
the  whole  of  the  testlmooy  in  the  case,  and  con- 
sider it  not  only  sufficient  to  authorize  its  sub- 
mission to  the  Juiy^  hut,  if  believed,— and  that 
was  a  question  for  the  Jury.—we  do  not  see 
how  they  could  have  found  otherwise  than  they 
did.  There  Is  no  error,  and  the  Judgment  la 
affirmed. 


(119  N.  C.  18©) 

OHBISTMAS  T.  HATWOOD. 

(Supreme  Ck>urt  of  North  Carolina.     Not.  10, 

^806.) 

MORTO  AGE—  F0RiECL08DBIt~DBTBN8B8— Trial. 

LAn  answer  to  a  oumplaint  In  an  action  to 
foreclose  a  mortgaipe,  pleading  an  agreement  of 
the  mortgairee  to  recenre  a  portion  of  the  mort- 
gaged premises  in  payment*  and  an  offer  to  com- 
ply with,  the  agreement  by  the  mortgagor,  does 
not  state  any  defense  where  it- is  admitted  that 
the  premises  are  subject  to  other  incumbrances. 

2.  It  is  not  error  to  ezdnde  sTidanoe  of  a  de- 
fense which  Is  not  pleaded. 

Appeal  from  superior  coort,  Wake  comilgr; 
Mdver,  Judge. 

Acti<A  of  fbredosiure  by  Ittaiy  BC  OhriatF* 
mas,  executrix  of  T.  B.  Bridgers,  against 
Joseph  A.  Haywood  and  others.  Judgment 
for  plaintiff,  and  defendant  Haywood  ap^ 
peals.    Affirmed. 

S.  G.  Ryan  and  Armlstead  Jones,  for  ap- 
pellant Battle  &  Mordecal  and  Argo  ft' 
Snow,  for  appellee. 

MONTGOMEEY,  J.  This  was  an  action 
for  the  foreclosure  of  a  mortgage.  The  debt 
was  a  balance  of  purchase  money  due  by  the 
defendant  to  the  plaintiff,  as  .ezecutriz  of 
Xhomaa  B.  Bridg«rs«  for  the  land  conyeyed 
in  the  mortcage.  There  were  other  mortgage 
and  also  jodgmoit  creditors  of  the  defendant 
of  subsequent  date  and  lien  to  the  mortgage 
of; the  plaintiff's  testator,  and  they  were 
made  parties  to  the  suit  The  defendant,  in 
his  answer,  sets  up  an  agreement  in  writ- 
ing, which  was  signed  by  the  testator,  in 
which  he  agreed  to  receive,  upon  a  final  set- 
tlement of  the  debt  due  upon  the  land  pur- 
chase (numerous  payments  having  been  made 
prior  to  the  agreement),  so  much  of  the  land, 
at  the  price  per  acre  originally  agreed  to  be 
paid  by  the  defendant  for  the  same,  as  would 
be  equal  to  the  balance  of  the  debt;  and  he 
averred  that  he  had  offered  to  the  plaintiff 
to  carry  out  the  agreement  and  that  he  was, 
at  the  time  of  filing  the  complaint,  ready  and 
willing  to  do  so.  This  feature  of  the  case 
can  be  eliminated  from  the  controversy,  for 
the  reason  that  no  proof  whatever  was  offer- 
ed on  the  trial  about  the  matter;  and,  fur- 
ther, because  in  the  answer  It  is  admitted, 
and  tn  the  verdict  of  the  jury  it  is  establish- 
^,  that  the  land  which  is  conveyed  in  the 
mortgage  is  incumbered  by  numerous  judg- 
ment and  mortgage  liens.     The  defendant 


therefore  could  not  get  the  benefit  of  the 
agreement,  because  he  could  not  convey  to 
the  devisees  under  the  will  of  the  testator  a 
good  and  unincumbered  title  to  any  part  of 
the  land.  The  persons  entitled  under  the 
will  would  have  the  right  to  demand  that 
the  land  which  the  defendant  might  convey 
tmder  the  agreement  in  Satisfaction  of  the 
debt  should  be  free  from  incumbrances,  and 
that  the  title  should  be  good.  That  is  the 
true  construction  of  the  agreement  The 
first  exception  of  the  defendant  is  the  refusal 
of  the  judge  to  submit  two  issues  tendered 
by  him,  viz.:  What  is  the  presient  value  of 
the  land  purchased  by  Haywood  of  Bridgers? 
What  is  the  value  of  the  land  agreed  by 
Bridgers  to  be  taken  back  from  Haywood? 
His  honor  properly  refused  the  issues.  They 
do  not  arise  upon  the  pleadings.  There  is 
not  a  word  in  the  complaint  and  answer 
which  raises  8uch.  It  cannot  be  error  to  re- 
fuse to  submit  issues  not  raised  by  the  plead- 
ings. McElwee  v.  Blackwell,  82  N.  O.  345; 
MiUer  V.  Miller,  89  N.  0.  209;  and  the  numer- 
ous cases  cited  in  Clark's  Code,  i  393. 

The  second  exception  of  the  defendant  Is 
to  the  refusal  of  his  honor  to  allow  the  ques- 
tion, "What  was  the  value  of  the  stone  tak- 
en by  Emery  from  your  land,  and  carried  to 
Bridgers'  premises?"  to  be  asked  of  the  de- 
fendant a  witness  on  his  own  behalf.  The 
ruling  of  his  honor  was  on  the  ground  that 
the  question  was  a  leading  one.  Bmery,  a 
witness  for  the  defendant  had  testified  that 
he  took  rock  from  defendant's  land,  tad 
hauled  it  to  the  testatxM*,  in  his  lifetime,  to  be 
used  in  building  bams  for  the  testator,  and  that 
the  testator  had  said  that  he  would  make  it 
an  right  with  the  defendant  Emery  did 
not  know  the  value  of  the  ro<&  The  ques- 
tion was  undoubtedly  a  leading  one.  It  as- 
sumed that  Bmery  had  taken  rodk.  from  the 
defendant's  land,  and  had  carried  it  to  that 
of  the  testator,— a  controverted  fiict;  and  the 
Judge  had  discretion  to  allow  or  not  al- 
low such  a  question  to  be  asked.  But,  If  It 
were  otherwise,  the  defendant  had  no  cause 
for  complaint,  because  his  honor,  after  all, 
permitted  the  defendant  to  testify  that  Bm- 
ery had  taken  and  carried  rock  frops  the  de- 
fendant's premises,  and  that  it  was  worth 
|75  or  $100,  and  Bmexy  bad  testified  that  he 
had  carried  the  rock  to  the  testator's  land. 
The  defendant  therefore  got  the  benefit  of 
the  subject-matter  of  the  excluded  question. 

On  the  trial  the  judge  allowed  the  defend- 
ant to  olVer  proof  of  the  value  of  certain  rents 
for  the  years  1878  and  1874,  which  defend- 
ant averred  that  the  testator  owed  him,  and 
which  he  claimed  as  a  credit  on,  or  a  counter- 
claim to,  the  plaintiff's  debt  This  counter- 
claim as  it  appears  in  the  answer,  was  not 
sufficiently  pleaded-  to  allow  the  proof  offered 
to  be  given  in;  but,  as  the  judge  allowed 
such  a  course,  he  aliBO  permitted  the  plain- 
tiff to  plead  the  statute  of  limitations  to  It 
The  defendant  offered  to  show  by  parol  tes- 
timony that  the  rents  were  due  in  1873  and 


862 


25  SOUTHEASTERN  BfiPORTBR. 


(N.  C. 


1874,  and  tbat  the  testator  agreed  to  account 
foE  them  at  the  time  of  the  agreement  here- 
tofore referred  to,  to  wit,  on  the  18th  of  Feb- 
ruary, 1893.  «The  plaintiff  objected  to  the 
testimony  on  the  ground  that  it  appeared 
that  the  alleged  claim  for  rent  was  barred 
by  the  statute  of  limitations  at  the  time  of. 
the  alleged  declaration  of  the  testator,  and 
that  parol  evidence  was  not  competent  to 
show  an  acknowledgment  or  promise  where- 
by to  repel  the  statute.  The  objection  was 
sustained,  and  the  defendant  excepted. 
There  was  no  error  in  this  ruling.  The  claim 
thus  attempted  to  be  used  being  barred  by 
the  statute,  all  the  proof  offered  before  the 
declaration  concerning  It  by  the  testator 
could  only  be  received  upon  a  promise  or  ac- 
knowledgment in  writing,  signed  by  the  par- 
ty to  be  charged  thereby.    Code,  9  172. 

The  defendant  was  asked  by  his  counsel 
"If  there  was  a  gin  and  engine  on  the  land 
when  he  bought  it,  and  if  they  Were  there 
now.'*  The  plaintiff  objected,  and  the  ob- 
jection was  sustained.  The  question  was  ir- 
relevant There  was  no  averment  in  the 
answer  that  the  testator  had  converted  the 
engine  or  gin  of  the  defendant.  There  was 
no  issue  about  it  Proof  without  allega- 
tion will  not  be  allowed.  It  is  a  well-settled 
legal  principle,  repeatedly  recognized  by  this 
court,  that  a  recovery  cannot  be  had  without 
corresponding  allegations.  Smith  v.  East- 
em  Bldg.  &  Loan  Ass'n,  116  N.  a  109,  21  B. 
B.  83.    There  is  no  error. 


(il9  N.  C.  814) 

STATE  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  10^ 

1886.) 

Sunday  Laws— Running  Railroad  Tbains— In- 
tbkstatb  commbhcb. 

1.  Code,  I  1D73,  making  it  a  nUsdemeanor  to 
run  railroad  trains  (with  certain  exceptions)  be- 
tween certain  honra  on  Sunday,  is  not  nnconsti* 
tutional  as  applied  to  trains  carrying  freight  be-, 
tween  points  m  different  states. 

2.  A  freight  train,  which  had  been  anavoida- 
bly  delayed  beyond  its  schedule  time,  was  run 
from  one  station  to  another,  10  miles  distant, 
after  9  o'clock  on  Sunday  morning,  contrary  to 
the  provisions  of  statute,  because  of  a  lack  of 
water  or  coal  for  the  engine  at  the  first  station 
and  of  subsistence  for  the  train  crew.  Udd^ 
that  such  facts  did  not  constitute  a  defense  to 
a  prosecution  for  a  violation  of  the  law. 

Appeal  from  superior  court»  Qullf ord  coun- 
ty; Coble,  Judge. 

The  Southern  Railway  Company  was  c<hi- 
victed  of  a  violation  of  the  statute  prohibit- 
ing the  running  of  trains  on  Sunday,  and 
appealB.    Affirmed. 

F.  H.  Busbee,  for  appellant  The  Attorney 
General  and  Shepherd  ft  Busbee^  for  the 

State. 

AVERY,  J.  The  statute  (Code,  1 197S)  un- 
der which  the  indictment  Is  drawn  is  not  un- 
constitutlonaL  Although  It  affects  inter- 
state   commerce   to   some   extent,  there  is 


nothing  in  Its  provisions  which  suggests  a 
purpose  on  the  part  of  the  legislature  to  In- 
terfere with  such  traffic,  or  Indicative  of  any 
other  intent  than  to  prescribe,  In  the  honest 
exercise  of  the  police  power,  a  mle^f  civil 
conduct  for  persons  within  her  territorial 
Jurisdiction.  Such  a  law  is  valid,  and  mmit 
be  ob^ed,  unless  and  until  congress  shall 
have  passed  some  statute  which  supersedes 
that  act  by  prescribing  regulations  for  the 
running  of  trains  on  the  Sabbath  on  aU  rail- 
way lines  engaged  In  interstate  commerce. 
Bennington  v.  Georgia,  16B  U.  S.  299, 16  Sup. 
Ct.  1086.  While  the  state  may  not  lnterfte« 
with  transportation  into  or  through  Its  ter- 
ritory "beyond  what  is  absolutely  necessary 
for  its  self-protectio^*'  It  is  authorized,  la 
the  exercise  of  the  police  power,  to  provide 
for  maintaining  domestic  ord^,  and  for  pro- 
tecting the  health,  morals,  and  security  of 
the  FMBople.  Railway  Co.  t.  Huseiii  96  U.  8. 
470,  473.  Congress  Is  unquestionably  em- 
powered, whenever  It  may  see  fit  to  do  so,  to 
supersede,  by  express  oiactment  oa  this  sub- 
ject, all  confficting  state  legislation.  But  until 
Its  powers  are  asserted  and  eccercised,  tbe 
statute  under  which  the  indictment  la  drawn 
may  be  enforced,  and  wUl  oonstltate  one  of 
the  many  iUiistraticms  of  tbe  principle  that 
the  states  have  the  power,  at  least  la  the  ab- 
sence of  any  action  Isy  congress,  to  paas 
laws  necessary  to  preserve  the  health  and 
morals  of  their  people,  though  their  enforce- 
ment may  involve  some  slight  delay  or  dis- 
turbance of  the  transportation  of  goods  or 
persons  through  their  borders.  Morgan's 
L.  &  T.  R.  &  S.  S.  Co.  V.  Louisiana  Boeid 
of  Health,  118  tJ.  S.  4fi5,  463,  6  Sup.  Ct. 
1114;  Hennlngton  v.  Geor^^a,  163  U.  S.  8l4, 
16  Sup.  Ct  1091;  Smith  v.  Alabama,  Wl 
U.  S.  465,  474,  479,  482,  8  Sup.  Ct  564,  571; 
Bagg  V.  RaUroad  Co.,  109  N.  a  281,  288,  289, 
14  S.  E.  79,  82.  <i 

The  statute  (Code,  S  1973)  declares  the  ran- 
ning  of  any  such  train  as  that  In  question 
is  admitted  to  have  been,  after  9  o'clock  on 
Sunday  morning,  to  be  a  misdemeanor.  It  Is 
not  denied  that  the  train  arrived  at  Greens- 
boro at  10-^  a.  m.  on  Sunday.  The  state 
therefore  established  prima  facie  the  guilt 
of  the  defendant.  If  the  defense  relied  upon 
was  that  it  was  necessary  to  run  after  the 
hour  fixed  as  the  limit  by  statftte  in  order 
to  preserve  the  health  or  save  the  Uvea- of 
the  crew  employed  on  the  train,  or  relieve 
them  from  severe  suffering.  It  was  Incumbent 
on  the  defendant  to  show  to  the  satisfaction 
of  the  Jury  that  the  act  was  done  under  the 
stress  of  such  necessity.  In  order  to  excuse  It 
as  not  in  violation  of  the  spirit,  though  In 
conflict  with  the  letter,  of  the  law.  State 
V.  Brown,  109  N.  C.  807,  13  S.  E.  MO;  State 
V.  McBrayw,  98  N.  C.  619,  2  8.  B.  765.  The 
evidence  is  not  sufficient,  in  any,  aspect  of  It, 
to  excuse  the  running  of  the  train  after  9 
o'dock.  Admitting  that  it  was  tanposalble 
to  procure  water  at  the  tank  at  Jamestown 
(though  the  fact  shown  was  not  that  the  tank 
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could  not  have  beea  filled  by  pumping,  but 
that  It  was  empty),  or  supplies  of  food  for 
the  crew,  non  constat  but  what  both  food 
and  water  could  have  been  obtained  in  suffi- 
cient quantity  at  any  town  or  station  on  the 
road  west  of  Jamestown.  In  fact  the  tes- 
timony tends  rather  to  show  that  those  who 
directed  the  movements  of  the  train  had 
abundant  reason  for  anticipathig  further  de- 
lays, and  ought,  therefore,  to  have  ordered 
it  to  lie  aver  sooner.  The  authorities  of  the 
road  ought  to  have  been  aware  that  in  such 
a  busy  time  when  so  many  trains  were  in 
motion,  they  ought,  In  the  exercise  of  ordi- 
naiy  care,  to  Mve  ordered  the  train  to  move 
onto  the  siding  in  time  to  have  avoided  any 
risk  of  violating  the  law.  The  proof  offered 
falls  very  far  short  of  excusing  the  act  de- 
nounced as  a  violation  of  law  )yy  showing 
that  it  could  not  have  been  obeyed  by  the 
exercise  of  due  precaution,  without  immi- 
.oent  risk  of  endangering  the  lives  or  health 
of  the  crew  on  board  the  train.  For  the 
reasons  given,  the  Judgment  of  the  court  be- 
low is  afilrmed. 


(U9  N.  C.  180) 

0AU8BY  V.  BMPIRB  PLAID  MILLS. 

(Bopnme  Oonrt  of  North  OaroUiia.     Nov.  10, 

1896.) 

FiXTCBBS— EvinsNOS* 

In  an  action  for  a  machine  claimed  by  de- 
fendant to  be  a  fixture,  and  as  such  to  have 
passed  with  the  mill  of  a  certain  company 
bought  by  defendant,  plaintiff,  asserting  that 
defendant  had  notice  of  his  claim,  should  be  al- 
lowed to  give  evidence  "that  the  machine  was 
put  in  the  mill  for  temporary  use.  with  a  view 
to  sell  the  same  to  the  company  if  they  should 
be  i^eased  with  it,  and*  if  not,  to  be  removed  at 
his  pleasure." 

'    Appeal  from  superior  comt,  Guilford  county; 
Boyldn,  Judge. 

Action  \rf  0.  8.  Causey  against  the  Bmpiie 
Plaid  Mills  to'  recover  a  machine  which  was  In 
a  mm  bought  by  defendant,  and  which  defend- 
ant claimed  was  a  fixture;  plaintiff  asserting 
that  defendant  had  notice  of  his  daim  that  it 
was  personal  property  belonging  to  him.  Judg- 
ment for  defendant  Plaintiff  appeals.  Re- 
versed.      "* 

L.  M.  Scott  and  Shaw  &  Scales,  for  appellant 
Winston  &  Fuller,  for  appellee. 

FAIRGIXyrH,  O.  J.  We  were  favored  with 
an  aigument  whether  the  '^inspecting  machine^' 
became  a  fixture  to  the  plaid  mills  building. 
The  que3tion  when  personal  property  becomes 
a  fixture  by  reason  of  its  connection  or  attach- 
ment to  realty  arises  under  vaiying  circum- 
stances, and,  as  a  general  rule,  depends  upon  the 
relation  and  agreement  or  intention  of  the  par- 
ties at  the  time  of  the  transaction,  and  some- 
times the  rights  of  others,  becoming  interested, 
affect  the  solution  of  the  questioa  Some  of 
these  relations  were  pointed  out  in  Overman  t. 
Sasser,  107  N.  C.  432,  12  S.  B.  64.  But  we 
are  met  with  a  question  of  evidence,  and  the 
ruling  of  the  court  entitles  the  plaintiff  to  a 


new  triaL  The  plaintiff  offered  to  prove  '*that 
the  machine  was  put  in  the  mill  for  temporary 
use,  with  a  view  to  sell  the  same  to  the  com- 
pany if  they  should  be  pleased  with  it,  and,  if 
not,  to  be  removed  at  his  pleasure."  This  offer 
was  excluded  by  the  courts  and  the  plaintiff 
excepted.  This  proposition  embraced  the  agree- 
ment, if  there  was  any,  and  the  intention  of  the 
parties,  and  is  a  material  fact  in  the  transac- 
tion. Sucb  evidence  has  been  held  competent. 
Foote  V.  Gooch,  96  N.  G.  265,  1  3.  E.  525; 
Freeman  v.  Leonard,  99  N«  C.  274,  6  S.  B. 
259.  We  thhik  it  better  to  let  this  case  go 
back,  and  be  further  investigated,  when  all 
competent  evidence  will  be  admitted,  when  the 
true  relations  of  the  parties  and  cftrcomstances 
may  be  made  to  appear,  than  to  maxk  out  any 
principle  governing  flie  case  in  its  present 
aspects.    Error. 

019  N.  0.  7»7) 
STATE  et  at  V.  NELSON. 
(Supreme  Court  of  North  Oarolina.    Nov.  10, 

1886.) 
Bastardy  —  Default  in  Patmsht  ov  Finb  aitd 

ALLOWANOS— COMMITHBNT--JUBTI0B  Or 

PiAOB — Jurisdiction. 

1.  Under  Code,  I  88,  which  provides  that  fa 
bastardy  cases,  '*when  the  putative  father  shall 
be  charged  with  costs  or  the  payment  of  money 
for  the  support  of  a  bastard  child,  and  such  fa- 
ther sbaU  by  law  be  subject  to  be  committed  to 
prison  In  default  of  paying  the  same,  it  shall  be 
competent  for  the  court  to  sentence  such  puta- 
tive father  to  the  house  of  correction  for  such 
time,  not  exceeding  12  months,  as  the  court 
may  deem  propel^,  a  justice  of  the  peace,  in 
the  exercise  of  the  police  power,  may  sentence 
defendant  to  imprisonment  exceeding  80  days,  to 
which  period.  In  criminal  cases,  his  jurisdiction 
U  limited  by  Ck>hst.  art  4,  (  2^ . 

2.  Such  judgment  must  fix  the  limit  of  im- 
prisonment with  a  view  to  securing  the  payment 
of  the  costs,  fine,  and  allowance;  ana,  where 
defendant  was  in  default  only  for  a  fine  of  $10, 
and  an  allowance  to  the  mother  of  $50,  a  sen- 
tence to  imprisonment  at  hard  labor  for  12 
months  was  excessive,  defendant's  wages  hav- 
ing been  fixed  at  $10  a  month. 

Appeal  from  superior  oourt»  Wake  county; 
Boykin,  Judge. 

This  was  a  warrant  against  Edgar  Nelson 
for  bastardy.  The  defendant,  on  being  brought 
before  the  court,  pleaded  guilty  to  the  charge, 
and  thereupon  a  Judgment  was  entered  up 
against  him,  from  which  said  judgment  the 
defendant  took  no  appeal,  and  thereupon  he 
was  committed  to  the  workhouse  of  Wake 
county,  to  work  on  the  public  roads,  accord- 
ing to  the  said  judgment.  On  the  15th  day 
of  July,  1896,  the  defendant  filed  a  petition 
before  his  honor.  Judge  Boykin,  for  a  writ 
of  recordari,  to  be  directed  to  W.  M.  Buss,  J. 
P.,  requirUig  hhn  to  certify  the  record  in  this 
case  to  the  superior  court  This  order  of  the 
superior  court  having  been  complied  with  by 
Justice  Russ,  his  honor.  Judge  Boykin,  on  July 
17,  1890,  after  an  hispection  of  the  record  and 
argument  of  counsel  for  the  petitioner  and  for 
the  state,  adjudged  that  the  imprisonment  of 
the  said  Nelson  was  Illegal,  and  in  contraven- 
tion  of  article  4,  S  27,  of  the  constitution. 
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.Tndgment  accordingly.  The  state  and  Hat- 
tie  Williams  appealed.  The  state  and  Battle 
Williams  allege  that  the  order  of  his  hohor. 
Judge  Boykin,  was  illegal,  m  that:  (1)  Hla 
honor  should  have  remanded  the  prisoner  be- 
fore Justice  Russ,  and  directed  him  to  have 
entered  up  the  proper  Judgment  according  to 
law.  (2)  For  the  reason  that  the  order  from 
the  Justice  of  the  peace  Imprisoning  the  de- 
fendant for  12  months,  under  section  38  of 
the  Code,  was  not  a  punishment,  but  an  ex- 
ercise of  a  police  power,  and  was,  therefore, 
legal,  and  not  in  excess  of  the  Jurisdiction  of 
the  magistrate.    Modified  and  affirmed. 

The  Attorney  General  and  Harris  &  John- 
son, for  appellants.  W.  L.  Watson  and  A.  B. 
Andrews,  Jr.«  for  appellee. 

AVERY,  J.  It  seems^to  have  been  definite- 
ly settled  by  the  adjudications  of  this  court: 
a)  That  the  act  of  1879  (€k)de,  9  36)  made  the 
begetting  of  a  bastard  child  a  criminal  of- 
fense, cognizable  for  12  months  after  It  Is 
committed  exdusiyely  before  a  Justice  of  the 
peace,  and  punishable  by  fine  of  $10.  Myers 
T.  Stafford,  114  N.  O.  234,  19  S.  E.  7^;  State 
T.  Burton,  118  N.  0.  665,  18  8.  B.  667;  State 
V.  Wynne,  116  N.  C.  981.  21  S.  E.  35;  State 
T.  Ostwalt,  118  N.  G.  1208,  24  S.  E.  660.  (2) 
That  the  same  act  confers  upon  the  court  be- 
fore whom  the  offender  may  be  tried  the  inci- 
dental authority  to  enforce  the  police  regulation 
as  provided  by  law.  State  y.  Parsoi^,  115  N.  C. 
730,  20  a  E.  511;  State  v.  Wynne,  116  N.  O., 
at  page  983,  and  21  S.  E.,  at  page  36.  (3)  That 
a  judgment  for  fine  and  costs,  or  for  an  allow- 
ance for  the  mother  of  the  bastaid,  is  not  a 
debt  arising  out  of  contract,  to  which  the  pro- 
tection afforded  by  the  hihibition  of  the  con- 
stitution (article  1.  9  16)  extended,  but  is  ren- 
dered as  a  means  of  enforcing  a  legal  obliga- 
tion and  duty  imposed  by  the  legislature  under 
the  police  power  of  the  state  upon  one  who  Is 
responsible  for  bringing  into  existence  a  bas- 
tard child  that  may  become  a  burden  to  society. 
State  V.  Cannady,  78  N.  C.  539;  State  v.  Par- 
sons, supra;  State  v.  Manuel,  4  Dev.  &  B.  20. 

It  is  conceded  that  in  the  exercise  of  the 
criminal  Jurisdiction  of  a  Justice  of  the  peace, 
with  which  the  law  clothes  the  mayor  by  vir- 
tue of  his  office,  he  had  no  authority  to  sen- 
tence the  defendant  to  imprisonment  for  12 
months  as  a  punishment,  because  he  could  not, 
under  the  constitution  (article  4,  9  27),  take 
cognizance  of  any  offense  the  punishment 
whereof  could  exceed  a  fine  of  $50  or  impris- 
onment for  30  days;  and  for  the  further  rea- 
son that  the  legislature  had  not  attempted  to 
exceed  Its  authority,  but  had  limited  the  pun- 
ishment for  bastardy  to  a  fine  of  $10.  But 
the  act  of  1879  (Code,  S  35)  provides  not  only 
that  upon  conviction  or  submission  the  defend- 
ant shall  be  fined  not  exceeding  the  sum  of  $10, 
but  that  "the  court  shall  make  an  allowance 
to  the  woman  not  exceeding  the  sum  of  fifty 


dollars  to  be  paid  hi  such  histallments  as  the 
Judge  or  Justice  shall  see  fit,  and  he  shall  give 
bond  to  indemnify  the  county,  as  provided  in 
section  thirty-two,  and  In  default  of  such  pay- 
ment he  shall  be  committed  to  prison.'*  In 
section  38  of  the  Code,  under  the  authority  of 
which  the  Judgment  of  the  court  was  rendered, 
it  is  provided  that  "in  all  cases  arising  under 
this  chapter  [5]  when  the  putative  father  shall 
be  charged  with  costs  or  the  payment  of  money 
for  the  support  of  a  bastard  child  and  such 
father  shall  by  law  be  subject  to  be  commit- 
ted to  prison  In  default  of  payUig  the  same,  it 
shall  be  competent  for  the  court  to  sentence 
such  putative  father  to  the  house  of  correc- 
tion for  such  time  not  exceeding  12  months 
as  the  court  may  deem  proper,**  with  a  proviso 
that,  histead  of  being  committed  to  prison,  the 
putative  father  may,  at  his  discretion,  bhul 
himself  as  an-apprentice  "for  such  thne  and  at 
such  price  as  the  court  may  direct,'*  "instead  <^ 
being  committed  to  prison  or  to  the  house  of 
correction.'*  In  State  v.  Yandle  (at  this  term) 
26  S.  B.  796,  It  was  held  that,  in  order  to  pro- 
vide for  the  payment  of  a.  judgment  for  fine 
and  costs,  rightfully  pronounced  against  one 
convicted  of  crime,  the  defendant,  as  incident 
to  such  Judgment,  may  be  cequh^d  by  order  of 
the  board  of  commissioners  at  the  ooanty 
wherein  he  is  convicted  to  work  on  the  pub- 
lic streets,  public  highways,  or  public  work& 
Ckxle,  9  3448;  Myers  v.  Stafford*  supra.  But 
it  is  hisisted  that  this  Is  not  a  Judgment  for 
fine  and  costs  alone,  but  also  for  an  allow- 
ance; and  that  a  Judgment  for  the  inq;>rl8on- 
ment  of  the  defendant  for  12  months  on  de- 
fault of  paying  the  fine,  costs,  and  allowance, 
under  section  38  of  the  Code,  is  in  violation  of 
section  27,  art.  4,  of  the  constitution,  which 
fixes  the  limit  to  the  punishment  that  a  Justice 
of  the  peace  may  impose.  The  question  to  be 
decided,  therefore,  Is  whether  it  is  competent 
for  the  legislature  to  authorize  a  Justice  of  the 
peace,  instead  of  a  county  commissioner*  to 
ordei:  one  convicted  of  bastardy,  sM  who  Is 
unable  to  pay  the  fine,  costs,  and  allowance,  to 
work  upon  the  public  roads,  not  as  a  punish- 
ment for  the  offense,  nor  as  an  incarceratloa 
for  a  debt  contracted  by  him,  but  In  the  en- 
forcement of  a  duty  or  obligation  he  owes  to 
society  to  protect  the  state,  or  the  county,  one 
of  Its  governmental  subdivisions,  ajgalnst  the 
probable  consequences  of  his  own  conduct 
State  V.  Tandle,  supra.  When  the  defendant 
committed  the  offense  of  begetting  the  bastard 
child,  he  acted  in  contemplation  of  the  fact 
that  the  law  authorized  a  Justice  of  the  peace 
to  impose  as  a  punishment  a  fine  of  not  ex- 
ceeding $10,  as  well  as  to  fix  the  allowance 
for  the  mother  so  that  it  should  not  exceed  $50. 
Had  he  paid  the  allowance,  he  could,  never- 
theless, on  fiailure  to  pay  the  Judgment  for  fine 
and  costs,  have  been  required,  as  In  other 
criminal  cases,  to  work  upon  the  public  hlgb- 
ways  for  a  time  prescribed  by  the  commis- 
sioners (presumably  With  a  view  to  the  pay- 
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ment  of  ^e  ambunt  doe).  If  the  legislature 
was  authorized,  as  an  incident  to  the  Judgment, 
and  in  the  exerelBe  of  its  general  police  power, 
to  provide  for  the  protection  of  the  public  by 
compellkkg  the  defendant  to  work  out  the  costs 
and  fine,  why  was  it  not  competent  to  clothe 
the  Justice  of  the  peace  or  the  Judge  imposUig 
the  sentence,  where  it  should  appear  that  the 
person  convicted  would  not  pay  fine,  costs,  and 
allowance  for  the  support  of  a  bastard,  with 
power  to  fix  the  time  of  confinement  at  hard 
labor,  with  a  view  to  discharging  the  amount 
which  he  is  under  obligation  to  pay,  for  the 
protection  of  the  public?  The  alternative  of- 
fered the  defendant  who  is  unable  to  pay 
the  money  of  being  apprenticed  *^or  such  Ume 
and  at  such  price  as  the  court  may  direct"  is 
plainly  Indicative  of  the  legislative  intent  that, 
whether  the  court  Should  be  called  upon  to  tx 
a  time  for  the  work  on  a  highway  or  to  de- 
termine the  limit  of  the  apprentlceidiip,  the  pe- 
riod should  be  prescribed  upon  the  idea  that  it 
ought  to  be  long  enough  fpr  the  criminal  to 
earn  by  bis  labor  a  sum  sufficient  to  pay  the 
amount  rightfully  claimed  by  the  state,  hi  or- 
der to  protect  the  public  against  the  probable 
consequences  of  his  bifrlngement  of  the  law. 

While  it  seems  to  be  settled  that  it  is  com- 
petent for  the  legislature,  in  the  exercise  of  its 
general  police  power,  to  protect  the  public  by 
permitting  either  coimty  commissioners  or  Jus- 
tices of  the  peace  to  fix  such  limit  of  confine- 
ment at  hard  labor  as  will  enable  a  defendant 
to  pay  a  fine  due  to  the  state  or  costs  to  its 
officers,  or  an  allowance  made  to  support  a 
child  that  without  it  might  become  a  charge 
to  the  public,  ft  must  be  admitted  that  impris- 
onment for  a  term  longer  than  was  necessary 
to  pay  fine,  costs,  and  allowance  by  laboring 
at  the  wages  per  month  mentioned  In  the  or- 
der (910)  savors  rather  of  tha  nature  of  punish- 
ment than  a  purpose  to  protect  the  public 
against  costs.  It  may  be  that  a  term  of  hard 
labor  could  lawfully  exceed  the  precise  num- 
ber of  days  or  months  necessary  at  a  known 
compensation  to  discharge  what  Is  due  to  the 
state  and  the  mother,  because  some  allowance 
might  be  made  for  contingencies,  such  as  loss 
of  time.'  But  it  seems  hi  this  case  that  the 
time  is  far  beyond  the  period  requisite  to  earn 
the  fine  of  $10,  the  allowance  of  $50,  and  the 
costs.  Conceding,  therefore,  that  imprisonment 
under  the  police  regulation  for  the  purpose  of 
protecting  the  public  is  not  within  the  consti- 
tutional inhibition  against  imprisonment  for 
debt,  nor  a  violation  of  section  27,  art  4s,  of 
the  organic  law,  it  is  nevertheless  clear  that 
not  only  must  a  statute,  purporting  to  have 
been  passed  under  the  police  power,  Ufwn  its 
face  grant  the  authority  to  imprison  for  police 
purposes  (as  section  38  of  the  Code  does),  but 
that  the  officer,  who  is  the  donee  of  the  power, 
must  keep  withhi  the  provisions  of  the  law,  and 
avoid  the  error  in  punishing  the  defendant  be- 
yond what  is  reasonably  necessary  in  order 
to  compel  the  discharge  of  his  duty  to  the 
pabUc 

Then  was  eraor  in  the  mUqg  of  the  court 
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below  that  the  Judgment  of  the  Justice  of  the 
peace  was  in  violation  of  section  27,  art  4, 
of  the  constitution,  except  in  so  far  as  the 
term  of  hard  labor  was  fixed  so  as  grossly  to 
exceed  the  period  necessary  for  earning  the 
sum  due  as  costs,  fine,  and  allowance.  The 
case  should  have  been  remanded  to  the  mayor, 
who  tried  it  orlginaUy,  to  modify  his  Judgment 
so  as  to  correct  this  error.  The  declaration  in 
the  Judgment  of  the  mayor  that  the  defendant 
was  in  contempt  of  court  was  merely  sur- 
plusage, since  it  was  followed  by  the  recitaJ 
that  the  court  was  acting  by  virtue  of  the  au- 
thority vested  in  it  by  section  3S  of  the  Code, 
whteh  has  been  already  quoted.  If  the  impris- 
onment would  have  been  iUegal,  therofore,  bad 
it  been  imposed  as  a  punishment  either  for 
contempt  dr. for  the  criminal  offense  of  beget- 
ting a  bastard  child,  it  was,  in  fact,  unau- 
thorized by  law,  when  the  court  expressly 
declared  that  its  action  was  taken  in  pursuance 
of  the  provisions,  of  section  38  of  the  Code, 
and  was  careful  not  to  transcend  the  Ihnit  of 
the  power  therein  conferred  upon  it  For  the 
reasons  given,  the  Judgment  ought  to  be  so 
modified  as  to  remand  the  case  to  the  mayor, 
with  instructions  to  proceed  to  judgment,  and 
to  alter  the  Judgment  already  entered  by  him  so 
as  to  fix  the  limit  of  imprisonment  with  a  view, 
not  to  the  punlshAiient  of  the  defendant,  but 
to  securing  the  payment  of  the  costs,  fine,  and 
allowance.    Judgment  modified  and  aflElrmed. 

ai»  N.  C.  198) 

BRYAN  V.  BULLOCK. 

(Supreme  Court  of  North  Carolina*    Nov.  17, 
•  1800.) 

PaBTNBRSHIP— EVIDBNCB— BUFFIOISNOT—SOB- 
MISSION. 

1.  S.  was  engaged  in  baying  trees  from  divers 
persons,  and  working  out  cross-ties,  and  selling 
the  same  to  defendant,  as  he  had  done  to  other 
persoDAi  I>efendant  paid  the  seltos  of  the 
trees,  instead  of  paying  directly  to  S.,  by  accept- 
ing S.'b  drafts  on  him;  and  the  sellers  protected 
themselves  by  retaining  title  till  the  trees  were 
paid  for,  or  they  had  received  satisfactogry  drafts 
tor  them.  Beld,  that  the  evidence  was  too 
sli^t  on  the  issue  of  a  partnership  between  S. 
and  defendant,  to  take  the  case  to  the  jury. 

2.  To  require  its  submission  to  the  jury,  the 
evidence  must  be  of  such  a  character  that  it 
would  warrant  the  jury  to  proceed  in  finding  a 
verdict  in  favor  of  the  party  introducing  It. 
Young  V.  Railroad  Co.,  21  S.  B.  77,  116  N.  O. 
936,  Allowed. 

Appeal  from  superior  courts  GraariUe  coun- 
ty; Mdver,  Judge. 

Action  by  Henry  Bryan  against  John  Bui- 
lock  and  Richard  T.  Smith,  to  recover  fnxn 
defendants,  as  partners,  the  price  of  certain 
railroad  ties.  From  a  Judgment  dismissing  the 
action  as  to  defendant  Bullock,  plaintiff  ap- 
peals.  Affirmed. 

Edwards  &  Royster  and  Graham  &  Graham, 
for  appellant  Winston,  Fuller  &  Biggs  and 
T.  T.  &  A.  A  Hicks,  for  appellee. 

FAIROLOTH,  a  J.  We  think  his  honor 
properly  deained  to  submit  the  evidence  to  the 
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iwrs  on  the  all^atlon  of  a  partnerslilp  be- 
tween R.  T.  Smith  and  the  defendant,  which  is 
the  principal  question.  In  the  absence  of  a 
special  contract,  the  usual  test  of  one's  being 
a  partner  is  his  participation  in  the  profits  of 
the  business,  as  such,  inyolving  a  common  lia- 
bility for  losses.  Mauney  y.  Oolt,  86  N.  C.  463. 
A  perusal  of  the  whole  evidence  falls  to  dis- 
close any  of  the  usual  tests  of  partnership, 
there  being  no  such  special  agreement,  and 
does  not  support  the  plaintilTs  contention,  to 
be  inferred  from  the  acts  of  the  defendant,  who 
never  held  hhnself  out  as  a  partner  of  Smith, 
but  expressly  denies  such  relationship.  The 
evidence  shows  that  Smith  was  engaged  in 
the  business  of  buying  timber  trees  from  di- 
vers persons,  and  working  out  cross-ties,  and 
selUng  the  same  to  the  defendant,  as  he  had 
done  to  Ckx>per  and  other  persons,  and  mark- 
ing the  croas-ties  accordingly  when  delivered  to 
the  railroad  companies.  The  defendant  agreed 
to  pay  and  did  pay  the  vendors  of  the  trees, 
instead  of  paying  directly  to  Smith,  by  ac- 
cepting Smith's  drafts  on  him  in  favor  of 
the  bank  and  others.  The  seUers  protected 
themselves  by  retahihig  tiUe  until  the  ctoss- 
tles  were  paid  for,  or  until  they  received  sat- 
Jsfiaatory  drafts  or  promises  for  the  same. 
While  there  are  some  items  <tf  the  evidence 
that  would  not  be  Inconsistent  with  a  partner- 
ship relation,  yet  they  are  too  slight  to  be 
sent  to  the  Jury  on  the  main  question,  as  point- 
ed out  In  Young  t.  RaOroad  Co.,  116  N.  a  836, 
21  S.  B.  177. 
Affirmed. 


m»  N.  C.  1S7) 

SMITH  V.  FRAZIER  et  aL. 

^Supreme  Court  of  North  Carolina.     Nov.  17, 

1896.) 
BquiTT— Sali  of  Lands— CoMMiBsiovBtts—CoM- 

PBN8ATION. 

CommiBsionen  appointed  to  sell  lands  un- 
der an  order  of  the  court  are  not  entitled  to  a 
eommission  on  the  sale,  but  they  will  be  allowed 
what  is,  under  all  the  circumstances,  a  reason- 
able compensation  for  services,  time,  and  ex- 
penses. 

Appeal  from  superior  court,  Granville  county; 
Coble,  Judge. 

Action  by  L.  B.  Smith,  executrix,  etc,;  agahist 
A«  D.  Frazier  and  another,  to  foreclose  a  bond 
tor  title.  From  an  order  allowhig  commission- 
ers appointed  to  sell  the  lands  in  controversy  a 
commisskm  of  5  per  cent,  plaintiff  appeals. 
Reversed. 

W.  B.  Shaw  and  Shepherd  &  Busbee,  for  ap- 
pellant   Edwards  &  Royster,  for  appellees. 

FAIRCLOTEE,  O.  J.  The  object  of  this  ac- 
tion was  to  foreclose  a  bond  fbr  title  to  land 
purchased  by  the  defendants,  and  tor  a  Judg- 
ment In  t&YQX  of  the  plaintiff  for  the  balance 
•f  the  piuchase  mon^.  -  At  July  term,  1895, 
the  cause  was  tzled,  and  the  plaintiff  recovered 
Judgment,  and  the  land  was  ordered  to  be  sdd 
by  two  commisaionerB  then  appc^ted,  with  a 
further  ocAei  that  the  proceeds  be  applied  first 


to  the  costs  and  expenses  of  the  sale,  faicludhig 
5  per  cent,  commissions  on  the  sale,  and  the 
balance  in  payment  of  the  Judgment  Accotd- 
ingly,  the  commissioners  advertised  to  sell  the 
land,  and,  pending  the  advertisement,  the  par- 
ties settled  the  matter.  It  was  made  to  ap- 
pear to  the  court  at  January,  term,  1896,  that 
the  plahitiff  sold  the  land  to  the  defendants  for 
$2,400,  with  the  sanction  of  the  conunissionecB 
after  they  had  duly  advertised  to  sell  the  land; 
and  they  reported  that  the  price  was  a  full  and 
fair  one,  and  recommended  the  confirmatioa  of 
the  sale.  No  sale  was  made  under  the  adver- 
tisement and  the  sale  (as  above  stated)  was 
confirmed.  It  was  further  ordered  that  the 
commissioners  be  allowed  5  per  cent  upon  the 
purchase  price,  to  be  retahied  out  of  the  pur- 
chase monoy  as  aforesaid.  The  plaintiff  ap- 
pealed from  so  much  of  the  order  as  allows  5  ^ 
per  cent  commissions  to  the  commiasioneDB,  and  ' 
this  fa  the  only  question  for  us  to  consider. 

At  conunon  law,  no  commissions  were  allow- 
ed, and  that  rule  has  been  followed  by  our 
court  both  at  law  and  in  the  court  of  equity. 
By  statutes,  executors  and  admlnistTatorB  and 
sheriffs  are  allowed  conunlssions  under  the  cir- 
cumstances mentioned  in  the  stajtutes;  but 
there  is  no  such  statute  in  relation  to  tnstees 
and  commissioners,  in  a  state  of  facts  like  the 
present  In  an  early  case  the  rule  established 
was  a  Just  allowance  for  time,  labor,  servloes, 
and  expenses,  under  al)  the  chx!umstanoes  that 
may  be  shown  befoi}^  a  master,  and  that  rule 
has  been  since  observed.  Boyd  v.  Hawkins,  2 
Dev.  Eq.  336;  Dawson  v.  Qrafflln,  84  N.  C. 
100.  In  a  recent  case  the  same  principle  la  re- 
peated. Pass  V.  Brooks,  118  N.  C.  397,  24  8. 
B.  736;  Code,  f  1910,  applies  to  partition  pro- 
ceeding. The  order  allowing  5  per  cent  com- 
missions on  the  purdiase  price  is  reversed,  vrith 
direction  to  the  superior  court  to  allow  a  Just 
and  reasonable  compensation  for  hibor,  serv- 
ices, time,  and  expenses,  under  all  the  drcom- 
stances,  actually  leodeced  hy  the  ooountaioD- 
exB.   Reversed. 

(11»  NT.  C.  178) 

FOUSHEB  et  aj.  v.  BECKWITH  et  al. 

(Supreme  Court  of  North  Carolina*     Nov.  17, 
1896.) 

RBPBBSNOB^PBAOTIOB^RBXAimiXG  CASI  TO 

Rbpekbb. 

Where  the  referee  fails  to  find  the  facts, 
failure  of  the  trial  court  to  remand  the  case  to 
the  referee  for  such  purpose  is  error. 

Appeal  from  superior  court,  Chatham  county; 
Graham,  Judge. 

Proceedings  by  W.  A.  Foushee  and  others,  ad- 
ministrators, against  W.  C.  Beckwlth  and  oth- 
ers, for  settlement  of  the  estate  of  Needham 
Beckwlth,  deceased.  From  the  Judgment 
plaintifb  appeal    Error. 

Womack  &  Hayes^  for  appellants.  H.  A. 
London,  for  appellees. 

FUROHES,  J.  This  case  comea  to  «  fin- 
such  questionable  shape"  that  we  have  to  re- 
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tnm  it  wltlioat  deciding  any  of  tiie  qiamtiatm  Id* 
tended  to  t)e  presented.  A  Tei7  laige  yoliiine 
of  evidence  Ib  sent  to  ns,  accompanied  by  a 
report  of  the  cleric,  acting  as  referee,  in  which 
he  finds  several  evidentiary  facts,  Imt  wltiioat 
finding  a  single  fact  as  a  condnsion  arising 
from  the  evidence.  Neither  did  his  honor  below 
find  any  facts.  Nor  do  we  say  that  it  was 
his  dnty  to  do  so,  as  they  had  not  been  foimd 
by  the  referee.  Had  this  been  done,  it  would 
have  been  his  dnty  to  review  the  findhigs  of 
the  referee  upon  sudi  matten  as  were  pointed 
oat  to  him  by  proper  exceptions,  and  to  make 
Boch  findings  as  he  deemed  proper;  and  if  the 
facts  had  been  first  found  by  the  refeiee,  and 
the  judge  had  made  no  findings,  the  law  would 
have  presumed  that  he  had  adopted  the  find- 
ings of  the  referee.  McBwen  v.  Loucheim,  115 
N.  O.  848,  20  S.  B.  519;  Hunter  v.  Kdly,  92 
N.  G.  285;  Barbee  v.  Green,  Id.  471.  If  the 
facts  had  been  found  by  the  Judge,  or  found  by 
the  referee,  and  the  judge  had  adopted  such 
finding,  in  express  terms,  or  by  presumption  of 
the  law,  this  court  would  have  been  bound  by 
such  findings.  This  court  cannot  find  the 
facts  (Hunter  v.  KcSly,  supra),  and  it  was  a 
useless  expense  to  send  this  mass  of  testimony 
to  us.  All  that  it  was  necessary  to  send  to 
this  court  was  what  was  sufBclent  to  present 
the  exceptiiHis  talien  to  the  evidence,  and  these 
questions,  like  the  others  intended  to  be  pre- 
sented, should  have  been  passed  upon  by  the 
referee,  and  then  by  the  judge  before  they 
came  to  this  court  The  judge  below  should 
have  remanded  the  case  to  the  referee,  that  he 
might  review  and  find  the  fiicts.  And,  as  hfe 
failed  to  do  this,  we  must  do  so.  T4inn1ng  v. 
Ck)mmiS8i(HieiB,  106  N.  O.  505,  11  S.  B.  622. 
There  is  error  in  the'  comlfs  not  remanding  the 
ease  to  the  referee  to  find  the  facts,  and  it  is 
now  so  oirdered  by  this  court    Buor.    Be- 


(m  N.  C.  IB) 
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(Bimrerae  Oouit  of  North  Carolina.     Nov.  17, 
1896.) 

Ck>9TaA0T8— OOVSTSUOTIOir. 

A  principal  telegrapliing  its  agent  who  had 
left  its  employ  with  his  accounts  unsettled,  to 
come  to  Its  place  of  business  at  its  expense,  is 
not  liable  to  the  agent  for  the  expenses  of  the 
trip^  where  the  agent  refuses  to  discuss  the  busi- 

;  matters  between  them. 


Appeal  from  superior  court,  I>urham  coun- 
ty; GoUe,  Judge. 

Action  by  Y.  Ballard,  trustee,  against  the 
Travelers'  Insurance  Company.  There  was 
a  judgment  for  plaintiff,  and  defendant  ap- 
peals.   Beveraed. 

Boone  &  Bryant  for  appellant  Winston 
ft  Fuller,  for  appellee. 

MONTGOMEBY,  J.  The  plaintiff  owned 
the  claim  upon  which  the  action  was 
brought,  as  assignee  of  J.  B,  Lindsay,  who 
had  been  an  agent  ot.  the  defendant  com- 
pany.   The  assignor  claimed  that  he  went 


to  Hartfordt  Conn.,  aft^  he  had  eeafled^to 
be  agent,  at  the  request  of  the  defendant 
and  that  it  «greed,and  promised  to  pay  hini 
the  expenses  of  hu  trip,— $90.  Lindsay  left 
the  employment  of  the  defendant  in  May  or 
June,  1805,  vrith  matten  connected  with  the 
agency  unsettled*  In  August  the  defendant, 
from  Hartford,  telegraphed  to  Lindsay,  in 
Yorkville,  8.  C.  that  he  might  come  on  to 
Hartford,  where  the  defendant  did  its  insur- 
ance business,  at  its  expense.  Lindsay,  up- 
on receiving  the  telegram,  and  in  conse- 
quence of  it  went  to  Hartford,  and 'after  his 
arrival  received  from  defendant  ihmipaqy  ^ 
letter  as  follows:  ^"ttarttford,  Conn.,  Septem- 
ber 4th,  1895.  J.  B.  Lindsay,  Esq.,  the  HeUr 
bleln,  Hartford,  Conn.— Dear  Sir:  You  were 
Invited,  by  letter  of  August  27th,  to  come  to 
this  office  for  the  purpose  of  adjusting  your 
account  Having  before  us  all  the  records, 
correspondence,  and  papere  affecting  the 
same,  we  cannot  do  this  business  at  your  ho- 
teL  The  flret  thing  to  do  is  to  adjust  the 
account  When  that  is  done,  the  bill  for 
your  expenses  here  will  be  paid,  or  credit  t6 
your  account,  as  the  case  may  be.  Your 
proposition  for  a  lump  settlement  regardless 
of  the  accounts,  was  declined.  You  then 
asked  for  if  counter  proposition,  which  I  said 
I  would  make  to-day,  Itfter  going  over  the 
accounts,  and  ascertaining  the  facts.  I  have 
been  at  work  all  the  morning  to  that  end. 
Now  you  ask  that  a  proposition  be  sent  to 
your  rooms  at  your  hoteL  This;  I  decUne  to 
do,  and  further  decline  to  pay  your.esqienses 
in  coming  here,  unless  the  purpose  of  your 
visit  can  be  accomplished.  You  brought 
with  you  no  statement  of  your  account  show- 
ing the  dlsbtursements  made  by  you  of  mon- 
ieys  advanced,  and  no  statement  of  your 
business  showing  any  balance  due  you  by 
this  company  as  you  claim.  Tour  various 
reports  have  to  be  examined  and  agreed 
upon  before  any  final  settlement,  can... be 
agreed  upon.  This  is  the  firet  thing  In  ordeii. 
Yours,  truly,  J.  O.  Batteison,  President" 
After  the  plaintiff's  assignor,  Lindsay,  re- 
ceived the  letter,  he  made  no  answer,  and 
nothing  further  was  done.-  His  honor,  by 
consent  of  parties,  found  the  facta,  and, 
upon  them,  held  that  the  d^endant  was  lia- 
ble, and  gave  Judgment  for  the  plaintiff  as- 
signee.   In  this,  we  think,  there  was  error. 

We  are  of  the  opinion  that  the  reasonable 
construction  of  the  meaning  of  the  telegram 
is  that  the  expenses  of  Lindsay's  trip  to 
Hartford  would  be  paid  if,  upon  his  arrival, 
he  should,  at  a  proper  place  in  the  city,  and 
at  a  proper  time,  and  in  the  usual  business 
way,  discuss  the  subject-matter  of  business 
interests  to  both.  The  unanswered  letter  of 
the  defendant  shows  what  the  nature  of  the 
business  was,  and  the  law  implied  an  agree- 
ment on  the  part  of  Lindsay  that  he  would 
upon  his  arrival  at. Hartford,  in  a  business- 
like manner,  meet  the  defendant  at  its  place 
of  business,  and  discuss  the  matten  be- 
tween them.     The  telegram  could  not  be 
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cdnstmed,  w&eii  taken  In  cotinection  v^itit 
the  unanswered  letter,  to  mean  that  Lindsay 
should  come  to  Hartford,  leave  without  a 
reasonable  effort  to  adjust  the  matters  be- 
tween them,  and  then  make  the  defendaiit 
company  pay  the  expenses  of  his  trip.  We 
think;  upon  the  facts  found  by  his  honor, 
that  the  plaintiff  was  not  entitled  to  recover. 
Reversed. 

(U9  N.  C.  195) 

JAOKSON  ot  ai  V.  BURNETT. 

(Supreme  Court  of  North  Carolina.     Nov.  17, 
1890.) 

ATTAOHMBNT— DiSCHABOB— POSSBSaiON    OF    Prop- 
BRTT. 

1.  Code,  S  378,  providing  that  where  the  at- 
tachment IS  discharged  the  attached  property 
shall  be  delivered  to  defendant,  does  not  entitle 
defendant  to  the  property  where  he  has  transfer- 
red bis  interest  to  plaintiff  pending  the  attach- 
ment. 

2.  On  the  discharge  of  an  attachment,  plain- 
tiff is  entitled  to  have  an  issue  to  try  his  title.to 
the  property,  on  a  claim  that,  pending  the  at- 
tachment, defendant  has  transferred  his  inter- 
est to  him. 

Appeal  from  superior  court,  GranvlUe  county; 
Coble,  Judge.  , 

Action  by  Jackson,  Oglesby  &  Co.  against  J. 
R.  Burnett  From  a  Judgment,  on  discharge 
of  an  attachment,  that  the  attached  property 
be  restored  to  defendant,  plalntUBi  appeaL  Re- 
versed. 

A.  J.  Fedd,  for  appeUants.    John  W.  Hays* 

for  appellee. 

MONTGOMERY,  J.  The  pUdntlfts  recover^ 
ed  judgment  for  their  debt  against  the  defend- 
ant hi  a  Justice's  coTut,  without  objection.  The 
defoM&mt's  attorney  in  that  court  entered  a 
special  appearance  for  the  purpose  of  moving 
to  vacate  the  warrant  of  attachment  for  the 
reason  that  the  affidavit  made  by  the  plaintiffs 
was  Insufficient  In  law,  which  was  allowed,  and 
the  motion  was  made.  An  order  vacating  the 
attachment  was  granted,  but  the  Justice  re- 
fused to  adjudge,  upon  the  motion  of  defend- 
ant's counsel,  that  the  attached*  property  should 
be  restored  to  the  defendant  From  this  re- 
fusal the  defendant  appealed  to  the  superior 
court  In  that  court  the  motion  made  by  de- 
fendant's counsel  hi  the  justice's  court  was  re- 
newed. It  was  resisted  by  the  plaintiffs  <»  the 
ground  that  the  defendant  was  not  the  owner 
of,  and  entitled  to  the  possession  of,  the  prop- 
erty,  and  that  he  had  transferred  the  same  to 
the  plaintiffs  after  the  attachment  had  been 
levied.  The  plaintiffs  offered  to  show  the 
transfer  <rf  the  property  to  them,  by  witnesses 
and  by  documentary  evidence  also»  and  asked 
for  a  jury  to  determine,  by  a  proper  issue,  the 
title  to  the  property.  His  honor  refused  to  hear 
the  evidence  himself,  and  find  the  facts,  or  to 
submit  Issues  to  the  jury,  but,  upon  the  record, 
allowed  the  motion  of  defendant,  and  gave 
judgment  that  the  property  be  restored  to  the 
defendant 

Questions  of  tAct  azlahig  In  proceedings  that 


axt  anclUaiy  to  the  main  action  are  heard  and 
found  by  the  judge,  and  his  findings  are  con- 
clusive^ where  there  is  any  evidence  to  support 
them.  Issues  of  fact  raised  by  the  pleadings 
are  to  be  tiled  by  the  jury.  There  was  before 
his  honor  no  question  of  fact  arising  upon  the 
attachment  proceedings,  nor  was  there  any  is- 
sue of  fact  raised  by  the  pleadings  in  the  main 
action.  The  attachment  had  been  vacated  by 
the  justice  without  objection  of  the  plalntlffis, 
and  the  plaintiffs  had  procured  judgment  on^ 
their  debt  without  appeal  by  the  defendant 
There  was  before  the  superior  court  only  the 
question  of  the  restitution  of  the  attached  prop- 
erty. We  think  his  honor  ened  hi  not  submit- 
ting to  the  jury,  upon  proper  issues,  the  ques- 
tion of  the  ownership  of  the  property.  Ordi- 
narily the  order  for  a  writ  of  restitution  is  a 
part  of  the  judgment,  in  cases  where  a  party 
is  put  out  of  the  possession  of  his  property,  and 
the  proceedings  are  adjudged  void.  And  sec- 
tion 373  of  the  Code  provides  that,  in  cases 
where  an  order  has  been  made  for  the  dis- 
charge of  the  attachment  the  attached  prop- 
erty shall  be  delivered  to  the  defendant  But 
we  think  that  the  statute  was  not  Intended 
to  apply  to  cases  where  there  had  been  a  sale 
or  transfer  of  the  defendant's  interest  in  the 
property  since  the  levying  of  the  attachment 
There  was  nothing  to  prohibit  the  defendant 
from  selling  or  transferring  his  interest  In  the 
attached  property  after  the  attachment  was 
levied.  The  plaintiffs  claimed  title  to  the  prop- 
erty by  transfer  from  the  defendant  and  of- 
fered to  show  the  same  by  witnesses,  and  also 
by  documentary  evidence.  If  the  defendant 
had  sold  his  Interest  hi  the  property  to  the 
plaintiffs,  it  would  be  a  wrong  to  allow  him  to 
get  possession  of  it  through  an  order  of  the 
court  The  property  ought  to  have  been  deliv- 
ered to  its  true  owner.  "When  an  attachment 
has  been  disserved  by  reason  of  a  judgment  in 
favor  of  the  defendant  or  otherwise,  the  special 
property  of  the  officer  in  the  attached  effects  is 
at  an  end;  and  he  Is  bound  to  restore  them 
to  the  defendant  If  he  Is  still  thje  owner  of  them, 
or,  if  not  to  the  owner."  Dtake;  Attachm. 
f  426.  To  the  same  effect  Is  the  decisk>n  in 
Gates  V.  Fftzpatrlck,  64  Mo.  185.  The  pUiin- 
taOa  and  the  defendant  were  before  the  court, 
and  the  plaintiffs  claimed  title  to  the  attached 
property  by  virtue  of  a  purchase  or  transfer 
from  the  def^dant  made  after  the  attachment 
was  levied,  and  we  think  that  an  issue  to  try 
the  title  shotild  have  been  submitted  to  the 
jury.  A  stranger  to  the  proceedings  could  have 
Intervened  and  set  up  title  to  the  property,  and 
It  would  seem  that  the  plaintiffs,  on  the  < 
tlon  of  restitution,  would  be  entitled  to  at  1 
an  equal  right.    Error. 

(m  N.  C.  8SS) 
STATE  V.  WOODWARD. 
(Supreme  Court  of  North  Carolina.     Nov.  17, 
1806.) 

FORCnSLB  TrBSPASS— SOFMOISirOT  Of  SVIDSVOI. 

In  a  prosecution  for  forcible  trespass,  it  ap 
peared  that  the  owner  of  land  leased  to  defend- 
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ant  pot  a  mil)  tbereqn,  witk  def dudant'e  conaei^t, 
under  a  contract  that  defendant  was  to  fnmlsE 
blm  with  logs  to  saw  at  a  specified  price  per 
1,000.  On  a  certain  morning,  when  the  owner 
arrived  at  the  mill»  defendant  and  fonr  others 
were  engaged  in  tearing  it  down,  and  the  owner 
then  foMMLde  him  doing  so.  Defendant  ordered 
the  m«n  helping  him  to  "go  on  *'  which  they  did, 
and  the  owner  went  away.  There  was  evidence 
that  defendant,  when  asked  why  he  did  not  let 
the  owner  know  that  he  was  going  to  tear  down 
the  mill,  said:  "It  would  not  have  done";  the 
owner  ''was  in  possession,  and  wonld  have  been 
bad  to  set  out.*'  Hdd,  that  whether  defendant 
was  guflty  was  a  qnestion  for  the  jnry. 

Appeal  from  sopertor  court,  Duplin  cMmty; 
Coble,  Judge. 

D.  L  Woodward  was  convlctea  of  forcible 
treqmss,  and  appeala.    Affirmed. 

Stevens  &  Beajsley,  for  appellant.  The  At- 
torney General,  for  the  State. 

FUROHBS,  J.  The  defendant  is  indicted  for 
forcible  trespaas,  In  tearing  down  and  moving 
the  prosecutor's  steam  sawmill.  The  mill  waa 
standing  on  land  upon  which  the  defendant  had 
a  lease.  But  it  was  put  there  with  the  con- 
sent of  the  defendant,  and  under  a  contract 
between  hhn  and  the  prosecutor  that  he  (the 
defendant)  waa  to  log  the  mill,  and  the  prose- 
cutor was  to  saw  the  logs  at  specified  prices. 
The  prosecutor  had  quit  sawing  on  Thursday 
before  the  mill  was  torn  down  (Wednesday 
morning  following),  and  was  not  present  when 
the  defendant  and  his  force  entered  and  com- 
menced tearing  down  the  mill.  But  the  prose- 
cutor came  while  the  work  of  tearing  down 
the  mOl  waa  going  on,  and  forbade  defendant's 
"touching  another  splinter.*'  And  the  only  rec- 
ognition the  defendant  gave  this  order  of  the 
prosecutor  was  to  order  the  hands'  at  work 
tearing  down  the  mill  to  "go  on,"  which  they 
did,  tearing  up  the  foundation  upon  which 
the  mill  and  engine  rested,  after  the  prose- 
cutor got  there  and  forbade  the  tearing  down 
his  mllL  The  defendant  had  four  hands  be- 
sides hhnself  (three  colored  men  and  one  white 
man)  engaged  in  tearing  down  the  mill  when 
the  prosecutor  got  there.  The  prosecutor  said 
he  left  while  the  work  was  going  on,  because 
he.  waa  unable  to  do  anything  more,  owing  to 
the  number  of  persons  engaged  in  tearing 
down  the  mill;  that  he  was  not  afmid  of  their 
doing  him  persox\al  Injury.  There  was  evi- 
dence that  the  defendant  started  out  to  get 
up  hands  at  2  o'clock  in  the  morning  to  take 
down  the  prosecutor's  mill,  and  that  defendant 
had  not  demanded  possession,  or  notified  the 
prosecutor  to  move  the  mill,  nor  had  the  de- 
fendant given  the  prosecutor  notice  of  his 
purpose  to  tear  down  and  move  the  prosecu- 
tor's mm.  And  one  Blanchard,  a  witness  for 
the  state,  testified  that  he  asked  the  defend- 
ant why  he  did  not  let  Swlnson,  the  prosecutor 
"know  he  was  going  to  move  the  mill  from  the 
shelter,"  when  defendant  replied:  "It  would 
not  have  done.  Henry  [meaning  the  prose- 
cutor, Swlnson]  had  possession,  and  would 
have  been  bad  to  get  out." 

The  court  charged  the  Jury  fully,  and,  in  our 


(q^lnloQ,  fairly,  the  law  bearing  npvon  the  facta 
in  the  case.  The  charge  left  it  to  the  Jury  to 
find  from  the  evldisnce  whether  the  defendant 
or  the  pros^utor,  Swlnson,  was  in  possession 
when  the  defendant  entered  and  tore  down  the 
mill,  and  instructed  them  that,  if  the  defend- 
ant was  in  possession,  he  should  be  acquitted. 
He  then  charged  the  Jury  that,  if  they  found 
that  the  possession  of  the  mill  waa  in  Swlnson, 
they  would  then  find  from  the  evidence  wheth- 
er the  defendant  had  committed  the  offense  of 
forcible  trespass;  that,  to  constitute  this  of- 
fense, "there  must  bQ  sach  foice  as  is  calcu* 
lated  to  provoke  resistance.  •  •  •  The  gist 
of  the  offense  of  forcible  trespass  is  the  high- 
handed Invasion  of  the  possession  of  another, 
he  being  present  forbidding  the  same.  If  the 
mill  was  in  the  possession  of  the  prosecuting 
witness,  and  if  the  defendant  invaded  the  pos- 
sessidki  of  the  prosecuting  witness  in  a  hlgh^ 
handed  way,  and  If,  while  the  defendant  was 
tearing  down  the  mill,  and  before  he  was 
through  tearing  it  down,  the  prosecuting  wit- 
ness came  and  f oibade  the  defendant,  and  the 
defendant,  notwithstanding,  continued  to  tear 
down  the  mill,  and  did  it  in  a  high-handed 
way,  and  used  such  force  as  was  caknilated 
and  tended  to  provoke  resistance  an^  to  excite 
the  fears  of  the  owner,  and  if  the  evidence  in 
the  case  satisfied  the  Jury  of  these  facts  be- 
yond  a  reasonable  doubt,  then  they  wlU  find 
the  defendant  guilty;  and,  if  not,  they  will  ac- 
quit the  defendant"  We  can  see  no  ground 
for  the  defendant's  objecting  to  this  charge. 
State  V.  DavU,  100  N.  0.  810,  13  S.  B.  883: 
State  V.  WUaon,  94  N.  0.  830;  State  v.  Gray, 
109  N.  0.  792,  14  S.  E.  55;  State  v.  McAdden, 
71  N.  C.  207. 

There  are  but  two  exceptions:  First,  that 
the  evidence  did  not  warrant  the  charge  given, 
and  the  second  is  that  there  was  no  evidence 
of  force,  fear,  intimidation,  or  any  show  of 
either.  Neither  one  of  these  exceptions  can  be 
sustained. 

There  Is  no  exception  to  the  charge,  and  the 
only  question  raised  by  the  exceptions  is  as  to 
whether  there  was  any  evidence,  or  any  such 
evidence  as  authorized  the  court  to  submit  the 
case  to  the  Jury.  And  as  to  this  It  seems  to 
us  there  can  be  no  doubt  It  Is  admitted  that 
the  prosecuting  witness  was  the  owner  of  the 
mill.  And,  while  it  was  on  land  that  defend- 
ant held  under  the  lease,  it  was  admitted  thai 
it  was  put  there  with  the  consent  of  the  defend- 
ant, and  under  a  contract  that  the  defendant 
was  to  furnish  the  prosecutor  with  logs,  which 
the  prosecuting  witness  was  to  saw  for  the 
defendant  at  a  specified  price  per  1,000.  This 
at  least  made  the  prosecutor  a  tenant  at  will, 
and  entitled  him  to  the  possesston  until  the 
tenancy  was  terminated  by  notice  to  quit, 
which  defendant  admitted  he  had  never  gfven 
the  prosecutor.  But,  more  than  this,  when 
asked  by  the  witness  Blanchard  why  he  did 
not  let  the  prosecutor  know  that  he  was  go- 
ing to  tear  down  the  mill,  "he  said  it  would 
not  have  done^  as  Henry  [the  prosecutor]  was 
in  possession,  and  would  have  been  bad  to  get 
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<mV*  So  It  seems  that  there  was  eridenoe 
tending  to  show,  if  not  absolutely  establishing 
the  fact,  that  the  prosecnting  witness  was  in 
possession.  It  may  be,  as  thl9  eridence  was 
not  contradicted,  thaft  the  court  would  have 
been  authorized  to  have  instructed  the  Jury 
that,  if  they  belieyed  tWs  evidence,  the  prose- 
cutor was  in  possession.  But,  be  this  as  it 
may,  the  Judge  submitted  the  question  of  pos- 
session to  the  Juiy,  and  left  it  to  them  to  say 
whether  the  defendant  or  the  prosecutor  was 
in  possession,  and  they  said  the  prosecutor 
was.  It  is  sometimes  not  easy  to  draw  the 
line  of  demaiication.between  what  are  criminal 
trespasses  and  what  are  only  civil  trespasses. 
It  is  said  that,  to  make  a  forcible  trespass 
(crlmhial  and  Indictible),  "there  must  be  actual 
violence  used,  or  such  demonstration  of  force 
as  was  calculated  to  Intimidate,  or  tend  to  a 
breach  of  the  peace.  It  is  not  necessary  that 
the  party  be  actually  put  in  fear."  State  v. 
Davis,  supra.  This  may  be  done  by  demon- 
stration of  force,,  as  by  the  use  of  weapons,  or 
by  numbers,  as  three  or  more.  State  v.  Davis, 
supra.  The  party  must  be  present,  forbidding, 
or  rather  objecting  to,  the  unlawful  acts.  But 
it  is  not  necessary 'that  he  should  be  present 
all  the  time.  It  is  sufficient  if  he  is  present  be- 
fore the  trespass  is  completed.  State  v.  Gray 
and  State  v.  McAdden,  supra.  The  reason  of 
tills  is  that  the  gist  of  the  offense  Is  that  it 
tends  to  a  breach  of  the  peace,  and  it  would 
be  as  likely  to  produce  bad  blood  and  a  breach 
of  the  peace  for  the  prosecutor  to  go  upon  the 
defendant,  engaged  in  the  act  of  tearing  down 
his  mill,  as  it  would  have  done  if  he  had  been 
present  when  it  was  conun^nced.  And  we  find 
evidence  in  this  case  at  least  tending  to  show 
an  these  requirements:-  The  presence  of  the 
prosecutor  before  the  work  of  tearing  down 
the  mill  was  completed,  forbidding  the  defend- 
ant; the  defendant's  refusing  to  desist,  **teUing 
his  hands  to  go  on**  with  the  work;  the  num- 
ber required  by  the  law  to  constitute  a  multi- 
itude,— four  hi  number,  besides  the  defendant. 
What  could  the  prosecutor  do  but  to  leave  the 
defendant  and  his  hands  engaged  in  their  work 
of  destruction?  And  yet  the  defendant  says 
there  was  no  evidence  to  go  to  the  Jury  that 
he  is  guilty  of  the  offense  of  forcible  trespass. 
We  do  not  see  the  matter  as  the  defendant 
sees  it,  and  hi  our  opinion  there  is  such  evi- 
dence as  made  it  the  duty  ol  the  court  to 
submit  the  case  to  the  Jury,  and  to  authori2se 
a  verdict  of  guilty.    Judgment  affirmed. 


cm  N.  a  »8) 

BRBSEB  et  al.  v.  STANLY. 

(Supreme  Court  of  North  Oarolina.  Nov.  17, 
1896.) 

INFANOT— Minor's  Note— Ratipioatiox. 

In  an  action  on  a  note  made  by  defendant 
while  a  minor,  he  testified  that  after  his  ma- 
jority he  said  to  the  plaintiffs  agent  that  it  was 
a  Just  debt,  and  he  would  pay  it^'if  I  ever  got  so 
that  I  could  without  inconvenience  to  myself^ 
that  the  agent  then  asked  him  if  he  could  not 
fix  some  time  at  which  he  would  pay  it,  and  he 
replied  that  he  would  not  promise  to  pay  the 


note  in  one  year,  nor  in  ten  years,  nor  atxany 
time.  Eddf  that  the  evidence  did  not  show  rat- 
ification. 

Appeal  from  superior  court,  Lenohr  county; 
Starbuck,  Judge. 

Action  by  O.  F.  Breeee  ft  Sons  against  N. 
D.  Stanly  on  a  promissory  note^  From  a 
Judgment  in  favor  of  defendant,  plalntiirs 
appeal.    Affirmed. 

George  Rountree,  for  appellants. 

AVBRY,  J.  The  defendant  was  sued  on  a 
note  for  $130,  and  it  was  admitted  that  he 
was  not  21  years  of  age  when  he  executed 
it.  The  plaintiff  contends  that  the  defend- 
ant ratified  and  afikmed  the  contract  after 
his  majority,  even  if  his  own  testimony  as 
to  what  he  said  to  the  plaintiffs*  agents  is 
to  be  taken  as  true.  He  testified  as  follows: 
'1  said  it  was  a  Just  debt,  and  I  would  pay 
it  if  I  ever  got  so  that  I  could  without  in- 
convenience to  myself.  Mr^  Perry,  plaintiffs* 
agent,  then  asked  me  if  I  could  not  fix  some 
time  at  which  I  would  pay  the  note.  I  re- 
plied that  I  would  not  promise  to  pay  the 
note  in  one  year,  nor  in  ten  years,  nor  at  any 
time.**  This  promise,  so  carefully  hedged 
about  with  saving  conditions,  recalled  to 
the  minds  of  some  members  of  the  court  the 
story  of  a  settlement  of  accounts  in  Iredell 
county,  which  it  is  thought  may  with  pro- 
priety be  preserved  as  history  in  the  Judicial 
annals  of  the  state.  Mr.  James  solicited  hla 
debtor,  Hugglns,  to  close  an  old  open  ac- 
count by  note.  Hugglns  agreed  to  do  so, 
provided  he  should  be  allowed  to  draft  the 
instrument,  and  accordingly  presented  the 
creditor  the  following:  *%  John  Hugglns, 
agree  to  pay  James  James  one  hundred  and 
fifty  dollars  whenever  convenient;  but  It  is 
understood  that  Hugglns  is  not  to  be  pushed. 

Witness  my  hand  and  seal,  this  the  

day  of .    John  Hugglns.    [Seal.]"    But 

viewing  his  statement  In  its  legal  aspect,  in 
order  to  amount  to  a  ratification  of  a  void- 
able agreement  entered  into  by  an  infant,  a 
promise  made  after  arriving  at  his  majority 
must  be  unconditional,  "express,  voluntary, 
and  with  a  full  knowledge*'  that  he  Is  not 
bound  by  law  to  pay  the  original  obligation. 
Alexander  v.  Hutcheson,  2  Hawks,  635;  Dun- 
lap  V.  Hales,  2  Jones  (N.  G.)  381.  A  case  di- 
rectly in  point  is  that  of  Dunlap  v.  Hales, 
supra,  where  the  infant,  on  arriving  at  full 
age,  waa  sued  on  a  note  given  for  slaves, 
and  wrote  a  letter  in  which  he  first  proposed 
to  surrender  the  slaves,  and  then  added: 
"If  they  will  not  accept  of  the  above  offer* 
I  will  have  to  pay  them,  I  suppose,  but  I 
shall  do  so  at  my  convenience,  as  it  will  be 
nothing  less  than  a  free  gift  on  my  part." 
A  different  principle  is  applicable  to  execut- 
ed contracts,  as  to  which  ratification  may  be 
inferred  from  circumstances  (^tate  v.  Rous- 
seau, 94  N.  a  355);  but  the  promise  must 
always  be  express  and  unconditional,  in  or- 
der to  impart  validity  to  such  agreements  aa 
that  sued  on  here.    There  is  no  error. 


N.O.) 
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.      STATE  y.  SMITH. 
(Supreme  Court  of  North  Garoliiuu     Not.  17» 

1896.) 
Fbiuurt— Dbkial  of  Hartnbbshjp— Dbfbnbb  — 

ESW^PBL. 

1.  On  a  trial  for  perjury,  charged  to  hare  been 
committed  in  a  citiI  case  wj  defendant  swearing 
that  he  had  never  been  a  member  of  a  certain 
firm,  defendant  may  show,  as  a  matter  of  de- 
fense, that  there  was  no  such  firm. 

2.  The  fact  that  some  of  the  state's  witnesses 
testified  that  defendant  bad  tc^d  them  that  he 
was  a  meihber  of  the  firm,  'as  was  sousht  to  be 
shown  in  the  ciyil  case,  did  not  estop  defendant 
from  showing  that  he  was  not  a  member,  and 
that  his  statement  to  the  witnesses  was  not  cor- 
rect 

Appeal  from  crlxnliial  court,  Robeson  county; 
Meares,  Judge. 

John  G.  Smith  was  convicted  of  peijuiy,  and 
ajipeals.    Reversed. 

John  D.  Shaw  &  Son,  for  appellant.  Tlie  At- 
torney Genetal  and  McNeill  &  McLean,  for  the 
State. 

FAIRCLOTH,  C.  J.  The  defendant  Is  In- 
dicted for  pexjuiy  committed  on  the  trial  of  a 
ciTil  action,  wherein  S.  P.  McNalr  was  plahitiff, 
and  John  G.  Smith  and  W.  B.  Smith,  partners 
doing  business  under  the  Ann  name  of  W.  B. 
Smith  &  Go.,  were  defendants,  by  falsely  as- 
serting on  oath  that  be  (the  defendant)  bad 
never  been  a  member  of  the  firm  of  W.  B. 
Smith  &  Co.,  knowing  the  same  to  be  false, 
etc  The  defendant  testified  on  trial  on  the 
present  action  that  be  bad  never  been  a  mem- 
ber of  the  firm  of  W.  B.  Smith  &  Co.,  and  that 
he  80  testified  at  the  former  trial.  .A  number 
of  other  witnesses  were  examined  for  the  de- 
fendant and  the  state,  and  a  verdict  of  guilty 
was  rendered.  His  honor  Instructed  the  Juxy 
that  the  state  must  eatlaty  them  beyond  a  rea- 
sonable doubt  that  the  defendant  was  a  mem- 
ber of  the  said  firm,  and  charged  them  as  he 
understood  the  rule  of  evidence  in  a  civil  ac- 
tion. His  honor  then  referred  to  the  bill  of  In- 
dictment, and  told  the  jury:  "And  the  de- 
fendant cannot  show  that  ai  a  fact  there  was 
no  such  co-partnership  at  the  time,  l^  way  of 
defense.  But,  nevertheless,  It  Is  incumbent  up- 
on the  prosecution  to  satisfy  the  jury  beyond  a 
reasonable  doubt  that  the  defendant  was  a 
ntember  of  the  firm  of  W.  B.  Smith  &  Co.  at 
the  thne  that  the  alleged  talae  oath  was  taken." 
Defendi^t  excepted.  In  the  first  sentence  of 
the  above  quotation  there  Is  error.  Whether 
the  defendant  was  a  member  of  the  firm  was  a 
material  questlcMi,  and  much  of  the  evidence  on 
both  sides  was  dhrected  to  it  The  state  was 
allowed  to  show  the  afi^rmative,  and  we  can 
conceive  of  no  reason  why  the  defendant  should 
not  be  allowed  to  show  the  negative,  and  know 
of  no  authority  denyhig  the  privilege  of  doing 
so.  The  effect  of  the  charge  was  to  withdraw 
from  the  Jury  the  defendant's  evidence  on  that 
material  questloii.  Some  of  the  state's  witness- 
es testified  that  the  defendant  had  told  them 
he  was  a  member  of  the  firm  of  W.  B.  Smith  & 
Co.     Assuming  that  he  had  so  told  the  wit- 


nesses, he  was  still  at  liberty  to  show  on  the 
trial  that  he  was  not  a  member,  and  that  bis 
statement  to  the  witnesses  was  not  correct 
To  refuse  this  privilege  would  be  to  establish  a 
very  high  grade  of  estoppel  in  criminal  pro- 
ceedings.   Error. 

(U&  N.  C.  386) 

HcNEILL  et  al.  v.  McDUFFOB. 
(Supreme  Court  of  North  Carolina.     Nov.  17, 

1896.) 
Court— ViLiDrrT  op  Tbrm— Statutss— Rbpba.l 

BT   IMPLICATIOK. 

1.  Under  Acts  1885.  a  66,  providing  that  a 
superior  court  be  held  in  C.  county  "on  the  sixth 
Monday  after  the  first  Monday  in  March,  to  con- 
tinue for  two  weeks/'  the  judge  may  appear  on 
any  day  within  the  prescril>ed  time,  the  court 
not  having  been  previously  adjourned,  and  that 
part  of  the  term  actually  held  will  be  as  valid 
as  though  court  were  opened  on  the  day  fixed 
by  statute. 

2.  Acts  1895,  c.  281,  providing  that  a  superior 
court  be  held  in  H.  county  "on  tne  sixth  Monday 
after  the  first  Monday  in  March,"  is  not  so  ir- 
reconcilably in  conflict  with  chapter  86,  ratified 
previonsly  in  the  session,  and  providing  for  hold- 
ing a  superior  court  in  >C.  county  on  the  same 
date,  "to  continue  for  two  weeks,"  as  to  repeal 
lt,~both  counties  being  in  the  same  judicial  dis- 
trict—since ihe  judges  after  opening  court  in  R. 
county  on  the  day  fixed  by  statute,  could  law- 
fully hold  court  in  C.  county  before  the  end  of 
the  two  weeks,  the  term  not*  having  been  previ- 
ously adjourned  by  the  sheriff. 

Appeal  from  superior  court  Cumberland 
county;  Green,  Judge.  , 

Claim  and  delivery  by  McNeill  &  Hall 
against  John  R,  McDuflae.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

N.  W*-  Ray,  for  appellant.  Geo.  M.  Rose, 
for  appellees. 

GI4ABK,  J.  Chapter  86,  Acts  1895,  pro- 
vides for  a  superior  court  to  be  held  in  Cum- 
berland county  "on  the  sixth  Monday  after  the 
first  Monday  In  March,  to  continue  for  two 
weeks."  By  chapter  281  of  the  same  Acts, 
but  ratified  later  In  the  session,  it  is  enacted 
that  a  superior  court  be  held  in  Richmond 
county  'Ion  the  sixth  Monday  after  the  first 
Monday  in  March,"  Cumberland  and  Rich- 
mond counties  being  In  the  same  judicial  dis- 
trict It  is  clear  that  the  two  courts  cannot 
be  readily  opened  on  the  same  day  by  the 
same  judge.  But  It  does  not  follow  neces- 
sarily that  one  act  repeals  th^  other.  There 
Is  no  express  repeal,  and  the  courts  lean 
strongly  against  repeals  by  Implication.  There 
is  an  apparent  conflict,  but  non  constat  that 
the  judge  might  not  hold  both  courts,  be- 
ginning his  session  (as  he  did)  in  Cumber- 
land after  dispatching  the  business  before 
him  in  Richmond.  If  he  had  been  detained 
by  illness,  or  any  other  clause,  so  that  he 
could  not  appear  till  the  second  Monday  at 
Cumberland,— that  term  b^ng  authorized  for 
two  weeks,  and  not  having  been  adjourned  on 
the  fourth  day  by  the  sheriff,— the  court 
would  have  been  valid,  and,  by  fiction  of  law, 
all  its  judgments  would  have  dated  as  of  the 
"sixth   Monday  after   the   first   Monday   in 
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"March,**  no  matter  on  what  day  the  court  ac- 
tually opened,  or  any  particular  Judgment 
waa  entered.  Norwood  v.  Thorp,  64  N.  O. 
682.  It  can  make  no  difference  what  was 
the  cause  of  the  judge's  absences—whether  Ill- 
ness, or  attending  to  official  duties  elsewhere. 
The  material  and  only  essential  facts  are 
that  the  Judge  designated  by  law  to  hold  the 
court  i^peared  within  the  time  prescribed 
and  held  it,  the  court  not  having  been  pre- 
Tlously  adjourned  (in  consequence,  doubtless, 
of  directiona  given  to  the  sheriff  by  the 
Judge).  His  honor  was  authorized  by  statute 
to  hold  the  superior  court  of  Cumberland  for 
two  weeks,  beginning  on  the  sixth  Monday, 
and  the  part  of  the  term  he  actually  held  Is 
not  Invalidated  because  (from  whatever  cause 
Is  Immaterial)  he  did  not  open  the  court  upon 
the  first  day  of  the  prescribed  term.  The 
Judge  properly  directed  the  clerk  to  follow 
the  customary  formula,  describing  the  court 
as  begun  and  opened  on  the  first  day  thereof, 
as  specified  in  the  statute.  Norwood  v. 
Thorp,  64  N.  C,  on  page  685.  We  have 
the  authority  of  Shr  Boyle  Roche  that  "no 
man  can  be  in  two  places  at  the  same  time, 
barring  he  is  a  bird'*^  and  certainly  the 
Judge  could  not  open  court  In  both  counties  at 
the  same  hour,  but,  it  is  not  physically  im- 
possible that  he  might  do  so  on  the  same  day, 
if  at  different  hours,  adjourning  one  of  the 
courts  to  a  later  day  in  the  term.  At  any 
rate,  the  confilct  Is  not  such  that  the  court 
is  compelled  to  hold  one  act  as  being  neces- 
sarily a  repeal  of  the  other,  and,  such  being 
the  case,  we  must  sustain  both  statutea 
Wortham  v.  Basket,  90  N.  O.  70,  5  S.  E.  401. 
His  honor  below  had  no  difficulty  In  doing  so, 
for  he  in  fact  held  both  courts,  and,  if  he 
found  it  possible  in  fact,  we  ought  not  to 
find  It  impossible  in  law.  The  cohflict  Is 
more  seeming  than  real,  not  being  irrecon- 
cilable, but  it  is  an  awkward  inconvenience, 
catised  by  legislative  inadvertence,  and  will 
doubtless  be  corrected  at  the  next  session  of 
the  general  assembly.     No  error. 


(119  N.  o.  »S) 

8HATTUCK  v.  OAUIiBY  et  al. 

(Supreme  Court  of  North  OaroUna.     Nov.  17, 
189a) 

ESTOPPBL  IN  Pais. 
A  grantee  holding  under  a  deed»  the  record 
of  which  has  been  destroyed,  is,  as  against  a 
subsequent  mortgagee,  estopped  to  assert  his 
title,  where  he  aided  the  mortgagor,  his  gran- 
tor, to  secure  the  loan,  without  disclosing  to  the 
mortgagee  his  title. 

Appeal  from  siq;>erior  court,  Lenoir  county; 
Starbuck,  Judge. 

Action  by  A.  R.  Shattuck  against  Thomas 
Cauley  and  others.  There  was  a  Judgment  for 
plaintiff,  and  defendants  appeaL   Afitoned. 

Allen  &,  Dortch,  for  appeDants.  Geo.  Boon- 
txee,  for  appellee. 

MONTGOMERY,  J.  This  action  was  brought 
to  subject  the  land  described  in  the  complaint 


to  sale  for  the  purpose  of  having  the  proceeds  ap- 
plied to  the  payment  of  a  debt  due  to  the  plain- 
tiff, and  secured  by  a  deed  of  trust  executed  by 
Thomas  Cauley  and  his  wife,  two  of  the  de- 
fendants, on  the  dd  day^f  May,  1890,  and  reg]» 
tered  duly  in  the  office  of  the  register  of  deeds 
of  Lenoir  county,  Tfte  defendant  Franklin  Cau- 
ley, brother  of  the  defendant  Thomas,  upon  the 
trial  set  up  title  to  the  property,  and  resisted  the 
plaintiff's  claim  to  have  the  property  sold  for  the 
payment  of  the  debt  of  Thomas.  The  Juiy  found 
that  at  tlie  time  of  the  execution  of  the  deed  of 
trust  the  defendant  Franklin  was  the  owner  of 
the  laud,  but  in  response  to  the  second  issue 
submitted  to  them,  to  wit,  "Is  the  defendant 
Franklin  Cauley,  by  his  conduct  prior  to  the  ex- 
ecution of  the  deed  of  trust  to  the  plaintiff  Shat- 
tuck, estopped,  as  to  said  phUntiff,  to  deny  that 
Thomas  Caul^  was  the  owner  of  the  land  at  the 
time  the  deed  of  trust  was  executed?"  their  an- 
swer was,  "Yes.**  The  defendants  requested  the 
court  to  instruct  the  Jury  that  there  was  no  evi- 
dence to  support  a  finding  hi  favor  of  the  plain- 
tiff on  the  second  issue,  and  that  they  be  in- 
structed to  answer  that  Issue,  ••No."  Upon  his 
honor's  refusal  to  so  charge,  the  defendants  not- 
ed an  exception.  It  was  alleged  in  the  com- 
plaint, and  admitted  on  the  trial,  that  the  de- 
fendant Franklin  had  conveyed  the  land,  to 
Thomas  by  deed  izi  1872,  and  that  the  deed  was 
re^tered  in  that  year,  and  was  on  record  in 
Lenoir  county  when  this  action  \hui  tried.  Up- 
on the  trial  there  was  testimony  tending  to  show 
that  before  and  at  the  time  the  plaintiff  loaned 
the  money  to  Thomas,  and  took  the  security 
therefor  by  way  of  the  deed  of  trust,  the  plaintiff 
had  examined  the  records  of  Lenoir  county 
thoroughly  to  see  the  nature  of  the  title  of  Thom- 
as to  the  land;  that  he  found  no  deed  from  any 
one  to  FrankHn,  and  no  deed  indicating  that  the 
land  belonged  to  any  one  but  Thomas.  In  ad- 
dition, Thomas  Cauley,  a  witness  for  plaintiff, 
testified  as  follows:  •'!  am  a  defendant  in  this 
action.  I  was  hi  possession  of  the  land  21  or 
22  years.  I  rented  it  out  one  year  before  I 
moved  on  It.  I  was  holding  the  land  under  a 
deed  from  Franklin  Cauley.  I  soM  it  as  ad- 
ministrator of 'my  brother,  who  was  killed  in 
the  war.  to  make  assets  to  pay  his  debts,  and 
got  Franklin  Cauley  to  hny  ft  in  for  me,  and  I 
made  a  deed  for  it  to  him  as  administrator,  and 
he  deeded  it  back  to  me  In  1872,  and  I  was  hold- 
ing under  this  deed.  [This  deed  was  put  In  evi- 
dence.] I  gave  in  the  land  for  taxation  as 
mhie,  and  paid  the  taxes  on  it  Franklin  Cauley 
never  gave  It  hi,  nor  paid  taxes  on  it.  I  was 
turned  out  of  possession  by  the  court  under  the 
Judgment  in  the  action  brotight  by  Franklin 
Cauley  against  me.  Franklhi  Cauley  was  never 
in  possession  of  the  lands  until  said  Judgment 
Franklin  Cauley  went  with  me  to  Mr.  A.  J.  Lof- 
lin*s  office,  when  I  went  to  borrow  money  from 
the  plaintiff  mortgage  company.  I  told  Mr.  Loftln 
how  much  money  I  wanted.  He  [Loftln]  de- 
manded to  know  how  much  the  land  was  worth. 
He  said  he  would  let  me  have  one-third  of  the 
value  of  the  land.  Franklin  Cauley  knew  what 
1  was  dohig,  and  helped  me,  to  tiie  presence  of 
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Mr.  Loftin  and  in  bte  office,  to  value  the  land. 
He  [FraiikUn  Caul^]  saJd  tiae  land  was  worm. 
11,200;  that  he  would  be  wUUog  to  give  that 
much  for  it  if  he  had  the  moi^.  I  never  paid 
apy  rent  for  the  lands  to  Franklin  Cauley,  and 
be  never  exercised  any  ownership  over  the 
lands." 

We  are  of  the  opinion  that  his  honor  commit- 
ted no  error  in  refusing  to  give  the  instruction 
asked  by  the  defendants  as  to  the  second  issue. 
The  defendant  Franklin  was  estopped  by  his  con- 
duct just  prior  to  and  at  the  time  of  the  loan 
of  money  on  the  land  by  the  plaintiff  to  Thomas. 
He  claimed  on  the  trial  title  to  the  land  by  a  deed 
from  Thomas  to  himself,  dated  and  registered 
in  1875,  and  that  the  book  in  which  the  deed 
was  registered  was  burned  in  1879,  and  the  ju- 
ly  found  that  he  was  the  ovnier  of  the  land  un- 
4er  that  deed.  But,  accoiding  to  the  tesUmony 
of  Thomas,  he  not  only  allowed,  in  his  presence, 
Thomas  to  borrow  the  money  of  the  plaintiff,  and 
to  execute  to  the  plaintiff  the  deed  of  trust  upon 
the  land  to  secure  the  loan,  but  he  actually  aided 
him  in  procuring  the  loan.  He  valued  the  prop- 
erty, and  said  to  the  plaintiff  that  he  would  be 
willing  to  give  $1,200  for  the  land,  if  he  had 
the  money.  By  this  conduct  the  defendant 
Franklin  not  only  aided  and  assisted  Thomas  to 
make  the  loan,  but  he  deliberately  and  willfully 
used  language  that  was  calculated;  and  must 
have  been  intended,  to  make  the  plaintiff  be- 
lieve that  he  bad  no  title  to  the  property,  and 
that  his  brother  Thomas  was  the  owner  of  it. 
The  plaintiff  had  no  notice  of  the  deed  from 
Thomas  to  Franklin,  either  actual  or  construct- 
ive. Franklin  and  the  justice  of  the  peace  who 
wrote  the  deed  were  probably  the  only  persons 
who  knew  of  its  execution,  and  so  fto  as  the 
testimony  shows  they  were  the  only  persons  who 
knew  of  it.  It  is  true  that  Franklin  testified 
that  the  agent  of  the  plaintiffs  knew  of  the  de- 
stroyed deed,  but  the  agent  denied  it.  The  prln- 
dpies  of  law  applicable  here  were  announced  by 
this  court  in  the  cases  of  Mason  v.  Williams, 
06  N.  C.  564,  and  Monls  v.  Hemdon,  113  N.  O. 
238, 18  S.  E.  203.  The  other  defendants.  Rouse 
and  Mitchell,  moved  for  Judgment  upon  the  ver- 
dict upon  the  ground  that  they  (mortgage  cred- 
itors of  Franklin  by  deed  of  a  subsequent  date 
to  the  deed  of  trust  from  Thomas  to  the  plaintiff) 
were  not  bound  by  the  estoppel  against  Franklin, 
but  the  exoq)tlon  to  his  honor's  ruling  was  aban- 
doned in  this  court    No  error. 


(119  N.  C.  262) 

DURHAM  V,  JONES  et  al. 
(Supreme  Ooort  of  North  Carolina.     Nov.  17, 

i8oa). 

MAIilCIOUB    PBOSBOUTlOR—lNBTSnOTlOVa— 

Pkobablb  Cause. 
In  an  action  against  a  firm  tor  malicious 
prosecution,  it  appeared  that  plain^ff  was  ar- 
rested on  complaint  of  one  of  the  partners,  and 
on  prelhninary  examination  was  discharged. 
The  complaint,  which  was  made  a  part  of  the 
warrant,  set  forth  that  defendant  did  unlawful- 
ly, etc.,  oy  false  representations,  obtain  ice  from 
the  firm,  with  intent  to  defraud,  ''saying  he 
l^ould  retain. a  certain  part  of  the  proceeds  of 


the  sale  of  said  ice"  after  the  firm  had  been 
paid  "in  full,"  whereas  he  intended  to  convert 
uie  proceeds  to  his  own  use,  having  beforehand 
made  an  arrangement  with  a  person  named  to 
ship  the  ice  to  his  ice  house,  and  to  pay  him 
out  "of  the  proceeds  of  said  ice,  or  with  the  ice 
itself,"  an  account  defendant  owed  him,  and  that 
the  said  arrangement  was  carried  into  effect. 
Hdd,  that  under  Code,  f  1014  (liaws  1871-72,  c. 
145,  fi  2),  which  extends  the  scope  of  the  statute 
relating  to  embezzlement  so  as  to  bring  with- 
in its  terms  an  agent  or  employe  who  shall 
fraudulentlv  convert  to  his  own  use  chattels 
which  shall  come  into  his  possession,  and  pro- 
vides that  "he  shall  be  deemed  guilty  oi  a 
felony,  and  punished  as  in  cases  of  larceny,"  It 
was  error  to  restrict  defendants  to  showing 
probable  cause  that  plaintiff  was  guilty  of  cheats 
mg  by  false  pretenses,  and  td  refuse  to  charge 
that  if  the  facts  were  as  alleged  in  the  complaint, 
and  either  of  defendants  had  knowledge  of  them 
at  the  time  said  warrant  was  procured,  defend- 
ants had  probable  cause  to  institute  said  prose- 
<*)ution. 

Appeal  from  supertor  court,  Durham  coun- 
ty; Coble,  Judge. 

Action  by  J.  S.  Durham  against  Jones  & 
Powell  for  malicious  prosecution  in  causing 
plaintiff  to  be  arrested  and  taken  before  a 
Justice  of  the  peace,  by  whom,  on  prelimi- 
nary examination,  plaintiff  was  discharged. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendants  appeal.    Reversed. 

J.  S.  Manning,  Guthrie  &  Guthrie,  and  F. 
H.  Busbee,  for  appellants.  Boone,  Merritt 
&  Bryant  and  Fred.  A.  Green,  for  appellee. 

AVERY,  J.  Embezzlement  has  been  call- 
ed a  statutory  larceny,  because  of  the  fact 
that  the  earlier  English  statutes  were  thought 
to  be  but  declaratory  of  the  common  law 
that  certain  acts  therein  mentioned  were 
punishable  as  larceny.  2  Bish.  Or.  Law,  §| 
319,  320,  327,  subd.  1.  The  last  act  passed 
in  this  state  (Code,  I  1014;  Laws  1871-72,  c. 
145,  S  2)  extends  the  scope  of  the  law  so  as 
to  bring  within  its  terms  an  agent,  servant, 
or  employe  "of  any  corporation,  person  or 
partnership"  who  should  ''embezzle  or  fraud- 
ulently convert  to  his  own  use  •  ♦  •  any 
money,  goods  or  other  chattels  ♦  •  •  which 
shall  come  into  his  possession  or  under  his 
care,"  and  by  providing  that  "he  shall  be 
deemed  guilty  of  a  felony,  and  punished  as 
in  cases  of  larceny."  2  Whart  Cr.  Law,  S 
1917,  d.  The  use  of  the  word  "embezzle- 
ment" in  this  statute  is  but  another  mode 
of  describing  the  fraudulent  misappropria- 
tion of  the  goods  of  the  employer  to  the 
employe's  or  agent's  own  use.  2  Bish.  Cr. 
Law,  S  325,  subds.  1,  2.  The  warrant  upon 
which  the  plaintiff  was  arrested  referred  to 
the  affidavit  or  complaint  of  J.  A.  Jones, 
one  of  the  defendant  firip,  and  thereby  made 
it  a  part  of  the  process.  The  complaint 
sets  forth,  among  other  things,  that  "J.  S. 
Diu'ham  did,  unlawfully  and  willfully,  know- 
ingly and  designedly,  by  means  of  false 
representations,  obtain  ice  from  J.  A«  Jones 
and  A.  M.  Powell,  trading  as  Jones  &  Pow- 
ell, with  intent  to  cheat  and  defraud  Jones 
&  Powell  of  said  ioe,  saying  he  would  re- 
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tain  a  certain  part  of  the  proceeds  of  the 
sale  of  884d  ice,  after  said  Jones  &  Powell 
had  been  paid  In  full,  whereas  he  intended  to 
convert  the  whole  of  the  proceeds  of  sale  of 
said  ice  to  his  own  use,  or  to  appropriate  the 
ice  itself,  having  beforehand  made  an  ar- 
rangement with  one  W.  T.  Saunders  to  ship 
said  ice  to  his  ice  house,  and  to  pay  him  out 
of  the  proceeds  of  said  Ice,  or  with  the  Ice 
itself,  an  account  said  Durham  owed  said 
Saunders;  that  the  ice  was  to  be  sold  from 
the  ice  house  of  said  Saunders;  and  that  said 
Durham  was  to  purchase  from  him  so  much 
as  not  to  inchide  ,the  mon^  owed  said  Saun- 
ders, and  the  said  arrangement  was  carried 
into  effect  contrary,*'  etc.  It  is  proper  to  pre* 
mise,  that  the  law  does  not  intend  or  re* 
quire  that  a  justice  of  the  peace  shall  de* 
scribe  a  criminal  offense  in  a  warrant,  Issued 
for  the  purpose  of  preliminary  examination, 
with  the  same  legal  accuracy  as  is  necessary 
in  an  indictment.  But  the  complaint  does 
aver  (1)  that  there  was  such  an  agreement 
as  constituted  the  plaintiff  the  agent  of  Jones 
&  Powell  to  sell  ice  for  them,  paying  them 
a  certain  proportion  of  the  proceeds  of  sale, 
and  taking  the  residue  as  his  compensation 
for  selling;  (2)  that  he  then  entertained  the 
fraudulent  purpose  of  converting  .the  whole 
of  the  ice,  or  the  proceeds  of  its  sale,  to 
his  own  use,  by  applying  it  in  discharge  of 
his  own  debt;  (3)  that  he  carried  the  said 
arrangement  to  so  misappropriate  the  pro- 
ceeds of  sale  into  effect  In  words  that  could 
not  have  been  misunderstood,  the  warrant 
put  the  defendant  on  notice  that  he  was 
charged  with  agreeing  to  constitute,  and 
constituting,  himself  an  agent  for  Jones  & 
Powell,  and  with  fraudulently  misappropri- 
ating the  goods  and  money  of  these  defend- 
ants that  came  into  his  hands  In  that  capaci- 
ty. There  was  also  testimony  that  tended  to 
prove  the  agency  as  well  as  the  wrongfuh 
misappropriation. 

In  view  of  the  nature  of  the  charge  in  the 
warrant  and  the  evidence  offered  in  support 
of  it,  the  court  erred  in  restricting  the  de- 
fendants to  showing  probable  cause  that  the 
plaintiff  was  guilty  of  cheating  by  false  pre- 
tenses, and  in  refusing  to  charge  as  request- 
ed in  instruction  No.  7  in  the  prayer  of  the 
defendants,  to  wit,  that  "if  the  Jury  believe 
from  the  evidence  that  the  plaintiff  agreed 
with  the  defendant  J.  A.  Jones,  as  a  mem- 
ber of  the  firm  of  Jones  &  Powell,  that,  if 
the  defendant  firm  would  ship  him  a  car  load 
of  ice,  he  would  sell  the  ice  by  retail  for 
cash,  and  out  of  the  first  moneys  received 
set  apart  a  sufficient  amount  to  pay  Jones  & 
Powell  for  said  ice  and  as  their  money,  and 
the  said  Jones  <&  Powell  shipped  the  plain- 
tiff, Durham,  a  car  load  of  ice;  and  if  the 
Jury  believe  from  the  evidence  that  the 
plaintiff,  Durham,  received  the  said  ice  un- 
der said  agreement,  and  sold  the  same,  and 
failed  to  set  apart  the  first  moneys  received 
therefor  for  said  Jones  &  Powell,  and  to  pay 
them  for  said  ice;  and  if  the  Jury  believe 


from  the  evidence  that,  at  the  time  of  said 
contract  with  Jones  &  Powell  for  said  ice, 
.the  plaintiff  Durham,  had  ma<!^e  an  arrange- 
ment with  one  Saunders  to  put  said  ice  in 
his  ice  house,  and,  being  indebted  to  said 
Saunders,  had  agreed  with  him  that  he  could 
have  a  certain  amount  of  said  ice  to  pay 
his  debt,  and  delivered  to  said  Saunders  such 
amount  of  said  ice;  and  if  the  Jury  believe 
that  either  Jones  or  Powell  had  knowledge 
of  these  facts  and  circumstances  at  the  time 
said  warrant  was  procured,— then  the  de- 
fendants had  probable  cause  to  Institute  said 
prosecution,  and  the  Jury  will  answer  the 
first  issue,  •No."* 

It  is  clear  -that  no  question  could  have 
been  raised  about  the  form  of  the  warrant 
if  the  Justice  of  the  peace  had  required  the 
plaintiff  (the  defendant  in  the  warrant)  to 
give  bond  for  his  appearance  at  the  superior 
court,  whether  the  solicitor  deemed  it  best 
to  draw  an  indictment  for  cheating  by  false 
pretenses  or  embezzlement  It  Is  not  mate- 
rial to  pursue  the  inquiry  whether  there  waa 
testimony  sufildent,  if  true,  to  show  proba- 
ble ground  for  believing  that  the  plaintiff 
was  guilty  of  cheating  by  false  pretenses. 
The  testimony  of  Powell  and  Strong  was  in 
support  of.  the  complaint,  and  tended  to 
show  the  agency  of  the  plaintiff,  and  the 
fraudulent  misappropriation  of  goods  and 
money  that  passed  into  his  hands  in  that 
capacity.  If  the  testimony  of  Jones,  which 
is  embodied,  in  substance,  in  the  prayer  for 
Instruction,  was  believed  by  the  Jury,  then 
their  finding,  thrown  into  the  shape  of  a 
special  verdict,  would  have  been  that  the 
plaintiff  was  the  agent  of  the  defendants 
for  the  purpose  mentioned,  and  converted 
to  his  own  use  money  and  chattels  that  pass- 
ed into  his  hands  as  agent,  and  the  Jury 
might  have  drawn  the  inference,  and  found, 
that  it  was  done  with  a  felonious  and  fraud- 
ulent intent 

We  have  forborne  to  discuss  the  case  in 
the  light  of  the  decision  in  Oakley  v.  Tate, 
118  N.  G.  866,  24  S.  B.  806,  wherein  Chief 
Justice  Faircloth,  for  the  court,  announced 
the  general  principle  that  a  complainant 
could  not  be  ''held  responsible  for  an  error 
committed  by  a  Justice.**  It  Is  not  necessary 
to  determine  how  far,  if  at  all,  that  principle 
applies  to  the  Case  before  us. ,  Oonceding 
that,  when  the  fact  that  the  plaintiff  was 
discharged, by  the  Justice  for  want  of  suffi- 
cient proof  was  shown,  the  burden  was  cast 
upon  the  defendants  to  rebut  a  prima  facie 
case,  it  is  manifest  that  it  was  competent 
for  them  to  relieve  themselves  of  that  bur- 
den by  showing  that  there  was  probable 
cause  as  t9  an  offense  charged  In  the  war- 
rant It  was  therefore  for  the  Jury  to  de- 
termine, under  proper  instructions,  whether 
there  was  probable  cause  for  believing  that 
any  criminal  offense,  coming  within  the 
terms  of  the  complaint  or  charge,  had  been 
committed  by  the  plaintiff.  The  court  mis* 
led  the  Jury  In  restricting  their  Inquiry  to 
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tke  question  whether  probable  cause  bad 
been  shown  as  to  the  charge  of  cheating  by 
/alse  pretenses,  and  erred  when,  in  effect, 
that  inquiry  was  answered  for  them  in  the 
charge.  In  refusing  to  Instruct  the  jury  as 
requested,  and  substituting  the  charge  given, 
there  was  error  which  entitles  the  defend- 
ants to  a  new  trial. 

CLARK,  J.,  did  not  sit  on  the  hearing  of 
this  case» 


(119  N.  C.  274) 

TAYLOB  et  aL  ▼.  BRTIN. 

(Supreme  Oontt  of  North  Oarolhia.    Nor.  17, 

1898.) 
OoiJBTs— Duration  ovTbrm— Suhdat— Rscsmoir 
OF  VBKoicfr-^cDoifi^i^— Validity. 
i.  Under  Code,  \  910,  and  statutes  amenda- 
tory thereof,  whicn  iHWTide  for  courts  to  be* 
gin  on  a  Monday  named,  and  to  last  for  one 
week,  the  term  embraces  the  following  Sunday, 
unless  the  term  is  sooner  sdjoomed. 

2.  Where  Sunday  is  a  day  of  the  current  term, 
the  reception  of  a  verdlqt  on  that  day  is  legal. 

3.  A  valid  judgment  inay  be  entered  up  at 
once  on  a  yerdict  received  on  Sunday. 

Appeal  from  superior  court,  Onslow  county; 
Starbuck,  Judge. 

Action  by  S.  B.  Taylor  and  others  against 
B.  K.  Brvin,  in  ejectment  A  verdict  for 
plaintiffs  was  returned  and  received  between 
the  hours  of  2  a^  m.  and  3  a.  m.  on  Sunday, 
and  it  and  the  judgment  rendered  thereon 
Were  entered  on  the  records  as  having  been 
returned  and  render^  on  Saturday.  De- 
fendant afterwards  moved  thait  the  caae  be 
replaced  on  the  docket  for  trial,  on  the 
ground  that  the  verdict  and  judgment  were 
void.  From  an  order  that  the  cause  be  re- 
placed on  the  docket  for  trial,  plaintiffd  ap- 
peaL     Reversed. 

R.  O.  Burton,  for  appellants.  ' 

OLARK^  J.  The  Code,  S  910,  and  the  act 
substituted  for  it  (Acts  1885,  c.  180),  and 
the  several  amendatory  statutes,  provide  for 
courts  to  begin  on  a  certain  Monday  named, 
and  to  last  for  one  "week"  (or  two  or  three 
weeks,  as  the  case  may  be).  Of  course,  in  such 
cases  the  term,  if  for  one  week,  beginning  on 
Monday,  embraces  the  following  Sunday,  un- 
less the  court  is  sooner  adjourned.  If  for  two 
weeks,  it  embraces  two  Sundays,  unless  ad- 
journed earlier,  as  is  us^ai.  In  the  present 
case  the  term  prescribed  for  Onslow  superior 
court  began  on  the  ninth  Monday  after  the 
first  Monday  in  September  (which  was  the 
first  Monday  in  November),  "to  continue  in 
session  one  week  ♦  ♦  •  unless  the  busi- 
ness shall  be  sooner  disposed  of.*'  The  term 
legally  expired,  therefore,  at  midnight,  Sun- 
day, unless,  in  point  of  fact,  the  court  had 
adjourned  earlier;  and  the  reception  of  the 
verdict  on  Sunday  was  legal,  as  has  been  re- 
peatedly held^  State  v.  Rlcketts,  74  N.  0. 
187;  State  v.  McGimsey,  8  N.  C.  377;  State 
V.  Howard,  82  N.  0.  623;  White  v.  Morris, 
107  N.  a  92. 12  S.  B.  80;  State  v.  Fenley,  107 


N.  O.  808,  12  S.  ;ES.  455;  Shearman  v.  State, 
1  Tex.  App.  215;  McBanney  v.  State,  8  Tex. 
App,  626,  645;  CJom.  v.  Marrow,  3  Brewst. 
402;  Reid  t.  State,  53  Ala.  402.  As  stated 
by  Ashe,  J.,  in  State  v.  Howard,  supra: 
"Sunday,  according  to  the  usage  and  prac- 
tice .  of  our  courts,  is  not  a  juridical  day. 
•  •  •  .  But  it  has  been  held  that  in  special 
cases,  ex  necessitate,  the  court  might  sit  on 
Sunday.  The  holding  court  on  the  Sabbath 
Is  not  forbidden  by  the  common  law,  or  any 
statute  in  this  state,  but  it  has  been  the  long- 
settled  and  almost  universal  practice,  when  a 
term  continues  so  long  that  a  Sunday  inter- 
venes, to  adjourn  over  until  Monday,  and 
long  practice  makes  the  law  of  a  court*; 
a  law  which  has  its  origin  and  observance  In 
a  deference  to  the  settled  religious  habits 
and  sentiments  of  a  laige  majority  of  our 
citizens;  a  law  whose  violation  is  not  excus- 
ed, except  in  case  of  necessity."  To  reduce 
the  cases  of  necessity,  the  statute  Jaw  (now 
Code,  S  1229)  has  for  longprovided  that,  if  a 
^ial  for  felony  is  In  progress,  the  judge  may 
continue  the  term;  and;  a  more  recent  stat- 
ute .(Act  1893,  Cp  226)  has  provided  that  hi 
certain  contingencies  the  judge  may  continue 
the  court  for  the  condiusion  of  the  trial  of  a 
civil  action.  The  term  here  did  not  fall 
within  these  statutes,  and  in  fact  was  uOt 
continued  by  the  judge;  but  Sunday  was  a 
part  of  the  week  belonging  to  that  term,  and 
as  the  court  justly  points  out  in  State  v.  Rlck- 
etts, supra,  the  receiving  on  Sunday  of  the 
verdict  of  a  jury  which  is  confined,  or  whose 
fatiguing  deliberation,  if  the  verdict  Is  not 
received  before  the  e^q^iration  of  the  term, 
might  become  valueless,  "is  a  work  of  neces- 
sity, within  the  common  and  the  legal  mean- 
ing of  the  word,  and  may  be  justified  on 
religious  and  moral  grounds."  It  is  certain- 
ly better  that,  when  the  12  men  who  are 
sequestrated  from  the  world  in  the  consid- 
eration of  a  secular  issue,  have  Come  to  a 
conclusion,  the  simple  announcement  of  that 
conclusion  should  be  received,  and  the  jurors 
released,  than  that  the  term  should  be  con- 
tinued over  another  day,  to  their  discomfort, 
when  the  pronouncement  by  them  of  one  or 
two  words,  in  criminal  cases,  or  the  handing 
in  a  paper  they  have  already  agreed  to  and 
signed*  In  civil  cases,  would  set  them  free. 
At  any  rate,  there  is  no  law  against  extend- 
ing this  humanity  to  a  jury.  The  verdict  be- 
ing valid,  the  judge  might  well  have  directed 
thereupon  the  entry  of  the  word  "judg't," 
which  might  afterwards  be  drawn  out  in  full, 
as  was  pointed  out  In  Davis  v.  Shaver,  61  N. 
C.  18,  and  Jacobs  v.  Burgwyn,  63  N.  C.  193, 
which  are  cited  and  approved  in  Ferrell  v. 
Hales  (at  thds  term)  25  S.  E.  821.  But  if,  in 
fact,  the  Judge  signed  the  ordinary  judgment 
in  ejectment  upon  the  receipt  of  the  verdict, 
it  was  not  Invalid.  It  has  not  infrequently 
happened  that  the  highest  judgment  known 
to  the  law--sentence  of  death— has  been  pro- 
nounced on  Sunday,  when  tlie  verdict  was  not 
rendered  till  that  day.  While  it  seems  to  be  held 
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everywhere  that  receiving  a  Verdict  on  Son- 
day  is  valid,  in  some  of  the  states  which  have 
changed  the  common  law  by  Sunday  legisla- 
tion it  has  been  held  that  a  judgment  entered 
on  Sunday  Is  void.  Shearman  v.  State  and 
Reid  V.  State,  supra.  Even  in  states  of  that 
class  a  Judgment  on  Sunday  is  held  valid 
when  the  statute,  like  our  Code,  9  412,  con- 
templatefl  Judgment  to  be  entered  up  at  once 
on  the  verdict  unless  otherwise  directed  by 
the  Judge.  1  Freem.  Judgm.  S  138;  Thompson 
v.  Church,  13  Neb.  287, 18  N.  W.  626;  Weame 
V.  Smith,  32  Wis.  412.  But  even  If,  under 
our  statutes,  a  formal  Judgment  signed  on 
Sunday  had  been  invalid,  the  verdict  being 
valid  the  Judge  should  simply  have  entered 
Judgment  nunc  pro  tunc.  Perrell  v.  Hales, 
supra.  In  holding  either  verdict  or  Judgment 
void,  there  was  error.    Error.   Reversed. 


019  N.  O.  289) 

BAKER  V.  BOBBINS  et  al. 
(Supreme  Court  of  North  Carolina.     Nov.  17, 
1896.) 
Mechanics*  LisNs—PBOPBitTT  Bubibct. 
The  owner  and  mortgagor  of  a  steam  saw- 
mill and  boiler  had  repairs  made  on  the  boiler 
without  the  knowledge  or  consent  of  the  mort- 
gagee.    Held,  that  tne  person  making  the  re- 
pairs was  not  entitled  to  a  lien  as  airainst  the 
mtereat  of  the  mortgagee,  In  the  absence  of 
ratification  by  him  of.  the  acts  of  the  owner  and 
the  claimant  of  the  lien. 

Appeal  from  superior  court,  Duplin  coun- 
ty;  Coble,  Judge. 

Action  by  Jacob  Baker  against  P.  D.  Rob- 
bins  and  A.  F.  Williams,  administrator  of 
Harper  Williams,  deceased,  to  establish  and 
enforce  a  mechanic's  lien.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  Williams  aj^ 
peals.    Modified. 

Simmons  &  Ward,  for  appellant  Stevens 
&  Beasley,  for  appellee. 

FURCHES,  J.  This  Is  an  action  of  debt, 
and  to  enforce  a  mechanic's  lien.  The  de- 
fendant Robbins  was  the  owner  of  a  steam 
sawmill  and  boiler,  upon  which  defendant 
Williams'  intestate  held  a  mortgage.  The 
defendant  Robbins,  being  in  possession  of 
the  mill,  without  the  knowledge  or  consent 
of  his  co-defendant,  employed  the  plaintiff 
to  patch  and  repair  the  boiler,  which  he  did, 
according  to  the  finding  of  the  Jury,  to  the 
amount  of  $43.84.  The  plaintiff  afterwards  fil- 
ed his  lien  for  this  work  on  the  mill,  engine, 
and  boiler,  which  Is  admitted  to  be  in  time 
and  regular  in  form.  There  is  no  complaint 
of  anything  that  occurred  during  the  trial, 
but  defendant  Williams  objects  to  the  Judg- 
ment of  the  court,  and  we  are  of  the  opin- 
ion that  the  objection  is  well  taken.  It  is 
not  alleged  that  plaintiff  had  any  contract 
with  defendant  Williams  or  his  Intestate  to 
do  this  work,  or  that  they  knew  he  was 
doing  the  same;  and  the  Jury  find  that  the 
defendant  Robbins  is  indebted  to  plaintiff 
for  the  work,  and  that  defendant  Williams 


Is  not  The  defendant  Williama  has,  sIimm 
this  work  was  done,  by  action  and  claim 
and  delivery,  recovered  possession  of  this 
mill,  and  now  has  the  same  In  i>088e8sion, 
and  is  preparing  to  sell  the  same  under  his 
mortgage  to  satisfy  his  debt 

There  is  no  question  but  that  plaintiff's 
lien  Is  good  against  any  Inttf est  the  defend- 
ant Robbins  may  have  In  the  mill;  but  it  is 
contended  by  the  plaintiff  that  it  Is  good 
against  the  defendant  Williams,  as  well  as 
against  Robbins,  and  Phil.  Mech.  Liens,  818, 
and  Watts  v.  Sweeney,  127  Ind.  116,  26  N.  E. 
680,  are  cited  in  support  oC  this  contention.  The 
citation  from  Phillips  does  seem  to  support 
this  contention,  and  cites  the  case  of  Watts 
V.  Sweeney,  supra,  as  authority  for  the  po^- 
sition.  We  have  examined  Watts  v.  Swee- 
ney, and,  whether  it  is  correctly  decided  or 
not,  it  is  clearly  distinguishable  from  the 
case  under  consideration.  Watts  v.  Sweeney 
is  a  case  where  an  engine  was  sent  to  the 
defendant's  shops  for  repair,  and  It  is  held 
that  defendant  had  a  common-law  right  to 
retain  possession  until  the  repairs  were  paid 
for.  And,  by  a  statute  of  Indiana,  the  de- 
fendant, after  a  certain  time,  had  a  right  to 
sell  the  engine  to  make  bis  debt  The  stat- 
ute created  no  lien,  but  only  authorized  the 
sale  to  enforce  the  lien.  This  common-law 
right  to  retain  property  is  well-recognized 
law,  given  to  common  carriers.  Innkeepers, 
shopkeepers,  and  others.  But  no  common- 
law  rights  came  to  the  assistance  of  the 
plaintiff  in  this  case.  Whatever  rights  he 
has  are  created  by  the  statute.  .  He  had  no 
possession,  and  therefore  no  right  to  retain 
possession.  This  he  does  not  claim,  but  in- 
sists that,  by  virtue  of  the  statute,  he  has  a 
lien  on  this  mill,  superior  to  that  of  the 
mortgage  of  defendant  Williams.  This  case 
falls  under  'the  doctrine  laid  down  by  the 
court  in  Hanch  t.  Ripley,  127  Ind.  151,  26 
N.  E.  70,  where  it  Is  held  that  the  lien  of 
a  mortgage  is  superior  to  a  subsequent  Hen 
created  by  statute;  and  this  is  so  in  this 
state,  except  where  It  is  provided  otherwise 
by  the  statute.  Statutory  liens  may,  and 
often  do,  take  effect  from  the  date  of  their 
creation,  and  not  from  the  filing  of  the  lien. 
But  In  this  case  it  is  not  a  question  of  priori- 
ty of  lien  so  far  as  the  defendant  Williams 
is  concerned,  but  the  question  is  as  to  wheth- 
er there  Is  any  lien  as  against  him.  There 
is  no  debt  or  liability  against  him.  The 
plaintiff  claims  none.  He  did  not  even  have 
knowledge  of  the  fact  that  the  plaintiff  was 
doing  the  work.  He  has  never,  by  word  or 
act,  approved  or  ratified  the  acts  of  the 
plaintiff  and  the  defendant  Robbins.  He  has 
not  received  a  dollar  on  his  mortgage  since 
the  work  was  done. 

The  law  seems  to  be  settled  In  this  state 
that  there  must  be  a  debt  due  from  the  own- 
er of  the  property  before  there  can  be  a  lien. 
The  debt  is  the  principal,  the  basis,  the  foun- 
dation upon  which  the  lien  depends.  The 
lien  is  but  the  incident,  and  cannot  exist 
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without  the  princlpaL  Bailey  r.  RutJes,  69 
N.  0.  517;  Boone  ▼.  Ohatfield,  118  N.  0.  916, 

24  S.  B.  746.  Under  otir  statute,  giving  sub- 
contractors liens,  the  debt  may  not  be  due 
directly  from  the  owner  of  the  property  to 
the  subcontractor,  but  he  must  be  Indebted 
to  the  original  contractor  at  the  time  of  fil- 
ing the  lien  or  notice  thereof,  or  there  can  be 
no  lien.     Clark  r.  Bdwards  (at  this  term) 

25  S.  E.  794.  The  Judgment  of  the  court 
must  be  reformed  so  as  to  declare  no  debt  or 
Uen  against  the  defendant  Williams,  but  to 
be  a  lien  on  the  defendant  Bobbins'  equity 
of  redemption  In  the  property  covered  by 
the  notice  of  Hen  filed  by  the  plaintiff.  When 
thus  modified,  It  Is  afSrmed. 


(m  N.  c.  su) 

SMITH  et  al.  r.  SMITH  et  al. 

{Supreme  Oonrt  of  North  Oarolina.     Nor.  11, 

1896.) 

Stipclations— Sbrvicb— Ca8b  ok  Afpbal. 

1.  A  Btipnlatlon  that  appellantB  are  "to  serve 
the  case  on"  respondent  by  a  certain  time  does 
not  waive  service  In  a  legal  manner. 

2.  That  one  of  respondents'  coansel,  on  bdng 
asked  to  accept  seryice  of  the  case  on  appeal, 
stated  that  lie  had  no  authority  to  do  so,  and  to 
mall  the  case  to  the  otiier  counsel,  is  not  a  waJv* 
er  of  legal  servloe,  so  as  to  authorize  service  by 
mail. 

8.  Where  service  of  case  on  appeal  is  made  by 
mall,  on  the  last  day  on  which  service  oould 
have  been  made,  instead  of  by  officer,  the  failure 
to  promptly  retnm  the  case  does  not  estop  re- 
spondent to  deny  the  legahtv  of  the  servloe,  as,  If 
the  case  had  been  promptly  retnmed,  it  would 
have  been  too  late  fbr  legal  service. 

4.  The  court  will  not  recognize  verbal  stipu- 
lations between  counsel,  which  are  denied. 

Action  by  D.  F.  Smith  and  others  against 
M.  O.  Smith  and  others..  Motion  of  defend- 
ants for  writ  of  certlorarL   Denied. 

John  D.  Bellamy  and  Shepherd  &  Busbee, 
for  the  motion.  J.  B.  Schulken  and  MacBae 
A  DtLj,  opposed. 

OLARK,  J.  This  case  differs  widely  from 
Willis  V.  Railway  Go.  (at  this  term)  25.  S.  E. 
790.  There  the  agreement,  which  was  admit- 
ted, was  that  the  papers  ^^Bhould  be  sent"  to 
the  appellee's  counseL  They  were  according- 
ly sent  to  him  by  express,  and  there  was 
ample  time,  if  he  had  promptly  notified  the 
appellant's  counsel  that  he  bad  not  Intended  to 
waive  service,  for  the  case  to  have  been  served 
by  an  officer.  This  court  held  that,  upcci  the 
admitted  agreement,  the  appellant's  couns^ 
had  reasonable  ground  to  understand  that 
service  had  been  waived,  and,  besides,  the 
appellee's  counsel,  under  such  circumstances, 
by  delayhig  several,  days  after  be  received  no< 
tlce  that  the  papers  were  in  the  express  office 
for  him,  and  till  too  late  for  legal  service,  to 
notify  appellee's  counsd  of  the  mistake,  was 
estopped  from  insisting  that  the  .case  could 
not  be  legally  served  after  the  time  limited. 
In  the  present  case,  the  agreement,  which  is  la 
writing,  provide^}  "Next  term  of  Brunswick 
court  fixed  for  setttement  4)i  the  case  on  ap* 


peal,  appellanta  to^serve  case  on  the  plaintiff, 
at  least,  a  week  before  said  court"  This,  cer- 
tainly, extended  the  time  of  service,  which  is 
not  denied;  but,  so  far  from  waiving  service, 
It  contemplates  service,  wldch  means,  of 
course,  legal  service.  No  other  agreement  is 
averred,  but  the  appellants  rely  upon  an  afift- 
davit  that  liftr.  Gutiar,  on  the  last  day  (Satur- 
day) upon  which  the  case  oould  have  been 
s^red,  asked  Mr.  Rounlree,  in  Wilmhigton, 
to  acc^  servloe,  who  replied  that  he  had 
no  authority  to  do  so,  apd  to  mallthe  pa- 
pen  to  the  other  counsel  in  Whitevllle,  who, 
three  days  thereafter,  notified  the  appellants' 
counsel  that  they  would  not  accept  service.  As 
Mr.  Rountree  had  no  authority  to  accept 
service,  he  could  not  reasonably  have  .been 
understood  as  waiving  service;  and  Mr.  Cut' 
lar  should  at  once  have  had  the  case  legal- 
ly served,  especially  as  the  agreed  time  for 
service  was  about  to  expire.  Nor  is  there 
any  estoppel  upon  the  appellees'  counsel  by 
their  failure  to  promptly  return  the  case,  for, 
if  returned  by  the  next  mall,  the  time  for  serv- 
ice would  have  expired,  and  their  conduct 
could  not  have  misled  the  appellantB'  counsel 
to  their  detilm^it  In  these  two  essential 
particulars  the  case  differs  from  Wlills  v. 
Railway  Co.  Afildavlts  are  filed  by  the  ap- 
pellees' counsel,  reciting,  among  other  things, 
that  the  appellants'  counsel  had  given  them  no- 
tice that  ''no  favors  would  be  given  or  re- 
ceived"; that  Mr.  Cutlar  had  shice  stated  to 
them  that  his  real  reason  for  sending  the  ^ase 
by  mall  was  that  he  did  not  know  that  the 
law  required  service  by  an  officer,  and  ex- 
pressly daiylng  any  written  or  verbal  agree- 
m&it  to  waive  the  service,  or  for  serrlce  other 
than  by  an  officer,  having  been  made*  between 
eounsd.  Indeed,  the  appdlants  seem  to  rely 
greatly  upon  "the  liberal  practice  heretofore 
prevailing  among  the  members  of  the  bar  In 
the  southeastern  part  of  the  state."  Pearson. 
G.  J.,  hi  Wilson  T.  Hutchinson,  74  N.  C.  432, 
gave  notice  to  the  bar  tiiat  this  plea  would  not 
avail  against  the  express  terms  of  the  law, 
and  this  has  been  shice  cited  and  approved. 
This  court  could  not  ccmstitute  Itself  a  tribu- 
nal to  decide  the  limits  (sure  to  be  controvert- 
ed) of  the  "liberal  practice  heretofore  obtain- 
ing In  this  district";  nor,  if  such  custc^n  were 
admitted,  could  W  avail  to  nullify  the  statute. 
All  that  the  court  can  do  when  the  parties 
have  stipulated  to  disregard  the  statute  is  to 
construe  the  meaning  of  the  agreem^it  If  in 
writing,  or  even  If  verbal,  provided  it  is  admit- 
ted. Mitchell  V.  Haggaxd,  105  N.  G.  173,  10 
S.  B.  856.  If  an  alleged  verbal  agreement  of 
counsel  Is  denied  (as  in  this  case),  the  court 
has  uniformly  reused  the  hivldious  task  of 
welghhig  the  affidavits  of  counseL  Sondley 
V.  Caty  of  AshevlUe,  112  N.  O.  694,  17  S.  B. 
634;  Le  Due  v.  Moore,  113  N.  C.  275»  18  S. 
R  70;  Qraham  v.  Edwards,  114  N.  C.  220, 
19  S.  B.  150;  Roberts  v.  Partridge,  118  N. 
C.  355,  24  S.  B.  15.  Rule  39  of  this  court  (22 
S.  B.  v.),  which  has  long  been  in  force,  to  as 
f<mows:    "The  court  will  not  reeognlze  any 
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agf^eemeat  of  counsel  in  any  case  nnleM  the 
same  shall  appear  in  the  record,  or  in  writing 
filed  Ip  the  cause  in  this  court"  Gentlemen 
of  the  bar  are  the  sole  Judges  of  the  courte- 
sies they  shall  extend  to  each  other,  and  it  is 
best  every  way  that  they  should  be.  Like 
Galllo  we  "will  not  Judge  of  such  matters." 
The  court  will  only  administer  legal  rights. 
CSertiorarl  dotied. 


019  N.  C.  814) 

.     SMITH  et  al. 


T.  SMITH  et  aL 


(Supreme  Ooort  of  North  Oarolina.    Nov.  17, 
1806.) 

Casb  ov  AppsAif  Sbryiob. 
Dbder  Code  dr.  Proc  9  660,  proTiding  that 
the  case  on  appeal  shall  be  served  on  respondent, 
without  specifying  the  manner  of  service,  serv- 
ice must  be  by  an  officer;  service  by  mail  is  in- 
sufficient. 

Appeal  from  superior  court,  Ck>lumbus  coun<yS 
Green,  Judge. 

Action  by  D.  T.  Smith  and  others  against  M. 
0.  Smith  and  others.  There  was  a  Judgment 
for  plalntifiCs,  and  defendants  appeal.    Affirmed. 

John  D.  Bellamy,  Jr.,  and  Shepherd  &  Bus* 
bee,  for  appellants.  J.  B.  Schulkeo  and  Mac- 
Rae  &  Day,  for  appdlees. 

CLARK,  J.  The  application  of  the  appel- 
lants heretofore  made  for  a  certiorari  to  have 
the  case  settled  \xy  the  Judge  having  been  de- 
nied, they  now  move  to  have  theh:  case  on  ap- 
peal treated  as  the  proper  case  on  appeal,  al- 
though service  thereof  has  not  been  accepted, 
nor  has  it  been  served  by  an  ofllcer,  HaimjTig 
that  placing  the  statement  of  the  case  in  the 
maU  in  time  to  reach  the  appellees  was  due 
^eryice.  Th^  adnoit  that  to  do  so  would  be  to 
overrule  numerous  decisions  of  this  court,  which 
chey  ask  us  to  review  for  that  puipoee. 

The  original  Oode  of  GivU  Procedure  (section 
80)  provided  for  service  of  papers  in  a  cause  ei- 
ther personally  or  by  filtaig  in  the  clerk's  office, 
and  section  301  (the  original  of*  the  present 
section  660)  provided  for  service  <tf  the  case 
and  counter  case  on  appeal,  "in  the  manner 
provided  \^  section  80;'*  and  the  same  was  true 
of  section  349  (now  597),  as  to  serving  notices, 
Tlie  inconveniences  aod  manifest  evils  which 
arose  from  thus  filing  papess  which  opposite 
counsel  might  not  see,  or  might  overlook  till  too 
late,  culminated  (after  some  unpleasant  inci- 
dents) in  a  Tepeal  of  section  80,  and  the  simple 
provision  in  sections  560  and  597  that  the  state- 
ment at  the  case,  on  appeal  and  all  notices 
"shall  be  served"  on  respondent,  etc  Where 
no  other  mode  of  service  is  provided  for,  the 
court  held  that  service  must  be  made  by  an 
officer,  iinless  service  is  accepted  according  to 
section  23S,  for  service  of  summons.  Allen  v. 
Strickland,  100.  N.  0«  226,  6  &  B.  780.  That 
case,  it  is  tru^  was  as  to  the  attempted  service 
of  a  notice  by  mail;  but  the  principle  applies  to 
all  legal  papers  as  to  which  "service**  is  pre- 
scribed, without  indicating  any  deviation  from 
Che  ordinary  manner  of  service;  and  tbe  Code 


of  C^vil  Procedure  (section  697)  provides  for 
service  of  "notices  and  other  pupers"  in  the 
same  manner.  Allen  v.  Strickland  has  since 
been  followed  by  Olaik  v.  Manufacturing  Go, 
110  N.  G.  Ill,  14  S.  £.  518,  and  State  v.  John- 
son, 109  N.  C.  852,  13  S.  £.  843  (as  to  service 
of  notice  of  appeal  when  taken  out  of  court), 
the  court  saying:  "The  requirement  of  service 
by  an  officer  is  not  only  statutory,  but  reason- 
able, as  it  prevents  disputes  Uke  this,  as  to 
whether  there  has  been  service  or  not;"  also 
in  State  v.  Price,  110  N.  C.  590,  15  S.  EL  116 
(as  to  the  service  of  the  case  on  appeal),  which 
is  followed  hi  Herbhi  v.  Wagoner,  118  N,  C. 
660,  24  S.  B.  490;  Forte  v.  Boone,  114  N.  C. 
170,  19  S.  E.  632;  Cummings  v.  Hoffman,  113 
N.  0.  267,  18  S.  E.  170;  McNeill  v.  Railroad 
CJo.,  117  N.  0.  642,  23  &  E.  268;  Roberts  v. 
Partridge,  118  N.  0.  355,  24  S.  B.  15;  and 
there  ar^  others.  Aside  from  the  construction 
of  the  statute  being,  so  thoroughly  settled,  it  it 
were  res  Integra  it  could  not  be  held  otherwise. 
With  the  policy  of  the  statute  in  rjequiring  serv- 
ice, if  not  accepted,  to  be  made  by  an  officer, 
we  have  nothing  to  do;  but  it  admits  of  more 
than  a  doubt  if  the  substitution  of  service  by 
counsel  or  parties,  and  proved  by  their  oaths, 
would  not  lead  to  the  greater  evil  of  counter 
affidavits  as  to  service  being  made  in  time,  if  at 
all.  The  former  provision  as  to  service  by  fil- 
ing In  the  derk's  office  was  so  prolific  of  evil 
as  to  cause  its  repeal  At  present  any  hard- 
ship is  averted  by  acceptance  of  service,  or, 
if  that  is  refused,  service  by  an  officer,  which 
modes  avoid  the  uij^leasantness  which  might 
otherwise  occur  more  or  less  frequently  to  the 
profession,  and  to  the  courts,  of  settling  such 
matters  upon  the  controverted  affidavits  of 
counsd.  Service  of  all  papers  by  our  statutes 
(except  in  cases  where  smice  by  publication  is 
authorized)  must  be  by  an  officer,  or  accept- 
ance of  service,  ezc^t  only  subpoenas,  as  to 
which  service  may  be  made  \^  <me  not  an  offi- 
cer; but  even  thai  the  service  must  be  "by 
one  not  a  party  to  the  action,"  and  the  return 
sworn  to.    Code  Otv.  Proc.  9  697(4). 

The  Gounsd  moves,  in  the  absence  of  a  case 
on  appeal,  to  dismiss  the  acti<m  because  the 
comphUnt  fails  to  state  a  cause  of  action.  It 
is  true  that  this  motion  can  be  made  In  this 
court  for  the  first  time  (rule  27,  22  S.  EL  vili.); 
but  the  objection  to  the  complaint  is  not  w^ 
taken.  Paragraph  8  is  sufficient  as  an  allega- 
tion of  fraud  and  undue  influence.  There  be- 
ing no  case  on  appeal,  and  no  errors  appearing 
upon  the  face  oi  the  record  proper;  the  Judg- 
ment is  affirmed. 


.,      cm  N.  C.  174) 

WTCHE  et  al.  v.  ROSS. 

(Supreme  Gout  of  North  Oarolina,    Nov.  17, 
1896.) 

JUDOHSNT— SbTTINO  ASIDB  DbVAULT— DlSOBSTIOlF 

'  —COVBNA.NT— Damages. 

1.  Refusal  to  set  aside  a  default  is  a  matter  of 
discretion. 

2.  Where  an  administrator  who  has  suflEered  a 
default  is  removed,  her  siMCcss»ris.not  entitled^ 
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u  a  matttt*  of  tight*  to  have  the  defairit  set 

aside. 

3.  It  is  not  an  abuse  of  discretion  to  refuse  to 
set  aside,  at  the  Instance  of  the  administrator 
de  bonis  non,  a  default  by  the  administrator,  to 
permit  a  technical  defense  to  be  pleaded. 

4.  In  an  action  on  a  covenant  of  quiet  enjoy- 
ment, it  is  proper  to  refuse  to  allow  defendant 
a  credit  for  rent,  where  plaintiff  does  not  claim 
Interest  <m  the  purchase  price. 

Appeal  from  superior  court,  GranviUe  conn- 
ty;  Ck>ble,  Judge. 

Action  by  John  Wyche  and  others  against 
W.  E.  Ross,  administrator.  There  was  a 
Judgment  for  plalntiffis,  and  defendant  ap- 
peals.    Affirmed. 

T.  T.  Hicks,  for  appellant  Winston,  Ful- 
ler ft  Biggs,  for  appellees. 

FURCHES,  J.  In  1885  the  plalntlfl! 
Wyche  bought  a  tract  of  land  from  Charles 
Boss,  for  which  he  paid  ^00,  and  Ross  co]> 
▼eyed  to  him  by  deed  with  a  covenant  of 
warranty  of  quiet  enjoyment  In  1895  one 
Davis  and  others  recovered  said  land  of  the 
plaintiff  Wyche  upon  a  title  paramount  to 
that  of  the  grantor,  Charles  Ross.  But  by  a 
compromise  the  land  was  sold  by  a  commis- 
sioner, under  order  of  court,  and  was  bought 
by  the  plaintiff  Marsh  at  the  price  of  |576, 
and  this  sale  was  reported  to  the  court  and 
confirmed.  By  the  terms  of  the  compromise 
the  plaintiff  Wyche  was  to  get  one-fourth  of 
the  price  the  land  brought  at  said  sale.  After 
this  judgment  and  sale  the  plaintiff  com- 
menced this  weti(m  against  Amanda  Roes,  the 
administratrix  c.  t  a.  of  Charles  Roes,  the 
grantor,  he  having  died  before  the  commence- 
ment of  this  action.  At  the  return  term  of 
this  action  the  defendant  entered  no  appear- 
ance, and  judgment  was  taken  against  her 
by  plaintiff,  and  a  writ  of  Inqnlty  as  to  the 
amount  of  damages  ordered.  Between  that 
term  of  the  court  and  the  next,  the  defend- 
ant W.  B.  Roes  procured  the  removal  of 
the  said  Amanda,  and  he  was  appointed  the 
administrator  d.  b.  n.  c.  t  a.  of  the  said 
Charles  Boss,  and  at  this  term  of  the  court 
fUed  an  affidavit .  asking  the  court  to  allow 
him  to  be  made  a  party  defendant,  to  set  aside 
the  judgment  l^  default,  and  allow  him  to 
file  an  answer  and  defend  the  action.  The 
conrt  allowed  this  motion,  to  the  extent  of 
making  the  defendant  Charles  a  party  de- 
fendant in  the  place  and  stead  of  the  said 
Amafida,  who  had  been  removed,  and  allow- 
ed him  to  file  his  answer,  and  to  make  any 
defense  he  could  as  to  the  measure  of  dam- 
ages, but  refused  to  set  aside  the  judgment  by 
default  theretofore  rendered.  To  this  ruling 
refusing  to  set  aside  the  judgment  taken  by 
default,  the  defendant  complains  and  excepts, 
and  this  was  the  principal  question  discussed 
before  this  court 

We  are  unable  to  see  that  we  can  correct 
the  mistake  of  the  court  in  refusing  this  mo- 
tion, if  any  has  been  made,  and  we  do  not 
say  that  there  has  been.  This  motion  in- 
volved a  discretlonaiy  power  of  the  coort 


below,  which  this  eoiirt  will  not  r^ew  im^ 
less  it  clearly  appears  that  there  has  been 
an  abuse  of  discretion  in  the  matter  appeal- 
ed from.  Freem.  Judgm.  (3d  Ed.)  §  541; 
Bank  v.  Foote,  77  N.  C.  131.  With  the  view 
of  ascertaining  this  fact-— whether  there  has 
been 'such  abuse  of  discretion  In  the  court's 
refusing  the  defendant's  motion  to  set  aside 
the  judgment— we  have  carefully  examined 
the  whole  case,  and  fall  to  find  that  there  has 
been.  The  two  administrations  of  Amanda 
and  of  the  d^endant  W.  B.  Rosa  are.  In 
law,  one  administration.  And  We  find  that 
Amanda  was  legally  served  with  process,  and 
failed  to  appear  and  defend  the  action.  And 
though  it  is  alleged  in  defendant's  affidavit 
that  Amanda  Is  not  friendly  towards  defend- 
ant and  is  friendly  with  plaintiff,  and  failed 
to  defend  on  that  account  the  court' fails  to 
find  this  to  be  the  fact  there  being  no  other 
evidence  to  snstafai  this  charge.  We  find 
that  the  defendant  and  the  other  heirs  at 
law  of  Charles  Ross,  the  grantor,  were  no- 
tified of  the  action  of  Davis  and  others 
against  the  plaintiff  for  possession,  and  asked 
to  come  in  and  assist  in  defending  that  ac- 
tion, which  they  declined  to  do.  We  find 
from  the  facts  stated,  and  not  denied,  that 
Charles  Ross  (the  ancestor  of  the  defendanjt, 
and  his  testator)  only  had  an  estate  in  the 
land  pur  autre  vie,-Hfor  the  life  of  Mrs.  Eliza 
Quarles,— which  had  terminated  before  the 
Davis  snit  was  commenced;  that  one  of  the 
defenses  set  up  by  the  defendant  in  his  an- 
swer (which  the  judge  did  not  allow  to  be 
filed)  was  the  statute  of  limitations;  that 
this  plea  is  not  generally  considered  a  merit- 
orious defense,  or  one  that  Is  calculated  to 
move  the  court  to  act  in  a  matter  of  discre- 
tion. But  as  we  consider  this  warranty  to 
be  one  of  quiet  enjoyment  in  our  opinion  it 
could  not  have  availed  the  defendant  if  it  had 
been  pleaded  in  apt  time,  and  when  the  de- 
fendant as  a  matter  of  right  could  have 
pleaded  it 

Another  ground  of  defense  set  up  in  this 
answer  is  that  there  had  been  no  actual  oust- 
er of  the  plaintiff  at  the  time  this  action 
was  commenced.  The  plaintiff  says  there- 
was  what  Is  equivalent  to  an  actual  ouster,— 
that  there  had  been  a  recovery  of  the  land, 
a  sale  ordered  by  the  court,  and  a  sale  made 
under  said  order,— and  cites  Muzzell  v.  Ruf- 
fin,  118  N.  C.  69,  23  S.  E.  927,  and  other 
cases.  In  support  of  tbis  contention.  But 
whether,  if  this  had  been  pleaded  as  a  defense 
when  the  defendant  had  the  legal  right  to 
plead  it  we  do  not  feel  called  upon  to  de- 
cide; for,  if  we  were  to  admit  that  it  would 
defeat  the  plaintifTs  action,  it  would  only 
be  for  technical  reasons,  not  in  tiie  least  af- 
fecting the  merits  of  the  case,  and,  like  the 
statute  of  limitations,  not  likely  to  induce  the 
court  as  a  matter  of  discretion*  to  set  aside 
a  Judgment  regularly  granted,  in  order  that 
it  might  be  pleaded.  If  parties  wish  to  avail 
themselves  of  sach  defenses,  they  must  pot 
them  in  when  th^  have  the  ri^t  to  do  so. 
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HarlDg  fnUy  cansidered  the  whole  case  op- 
on  the  motion  to  set  aside  the  Judgment,  we 
see  no  error  in  the  action  of  the  court  l)e> 
low,— <;ertainly  nothing  we  can  review  and 
correct  if  there  has  been  a  mistake. 

Having  disposed  of  the  motion  to  set  aside 
the  judgment,  we  are  called  upon  to  consider 
another  matter  of  which  the  defendant  com- 
plains* and  to  which  he  excepted.  On  the 
trial  the  defendant  vna  allowed  the  benefit 
of  one-fourth  of  the  price  for  which  the  land 
sold  under  the  order  of  the  court,  which  the 
plaintiff  was  to  have  under  the  t^ms  of  the 
order  of  sale,  amounting  to  $135.70.  But,  as 
the  plaintiff  claimed  no  interest  on  the  money 
paid,  the  court  did  not  allow  the  defendant 
to  claim  rents  for  the  2  or  2%  years  that  plain- 
tiff had  been  in  possession  since  the  death  of 
the  life  tenant,  whose  interest  the  defendant's 
ancestor  had  conveyed  to  the  plaintiff.  If 
the  defendant  had  been  allowed  to  do  this, 
according  to  the  evidence  the  rent  would 
have  only  amounted  to  a  few  dollars  more 
than  the  interest  But  it  se^ns  to  us  that 
the  action  of  the  court  in  this  respect  is  sus- 
tained by  Locke  v.  Alexander,  1  Hawks,  417; 
Williams  V.  Beaman,  2  Dev.  483;  and  other 
cases  that  might  be  cited.  And.  upoD»  a  re- 
view of  the  whole  case,  it  seems  to  us  that 
the  defendant  has  had  the  opportunity  to 
present  whatever  defense  he  had,  upon  the 
merits  of  the  case,  and  that  substantial  Jus- 
tice has  been  done  according  to  law,  and  that 
the  Judgment  must  be  aflbmed.    Affirmed. 


(99  Ga.  618) 

SOUTHERN  BY.  CO.  v.  DAVIS  et  al. 

(Supreme  Court  of  Georgia.     Oct  26,  1896.) 

Review  oir  Certiorari— Confliotiro  Evidence 

'— RULIKOS  or  EviDEROK. 

1.  There  being  sufi^ent  evidence  to  support 
a  finding  that  the  injury  complained  of  was  caus- 
ed by  the  defendant's  negligence,  there  was  no 
error  in  overraling  the  certiorari  which  pre- 
sented for  review  by  the  superior  court  the  sin- 
gle question  whether  or  not  the  verdict  in  the 
magistrate's  court  was  contrary  to  law  and  the 
evidence. 

2.  The  alleged  error  in  admitting  evidence 
could  not  be  considered  by  the  superior  court, 
for  the  reason  that  the  petition  for  certiorari 
did  not  state  what,  if  any,  objection  was  made 
when  the  evidence  in  question  was  offered. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Whitfield  county; 
T.  W.  Mihier.  Judge. 

Davis  &  Son  sued  the  Southern  Railway 
Company  on  account  of  the  loss  of  three  hogs, 
and  obtained  a  verdict,  which  was  sustained 
on  certiorari,  and  defendant  brings  error.  Af- 
firmed. 

The  following  is  the  ofELcial  report: 

It  appears  that  os  November  22, 1894,  plain- 
tiffs shipped  a  car  load  of  hogs  from  Philadel- 
phia, Tenn.,  to  Dalton,  Oa.,  under  a  special 
contract  containlDg  the  following,  among  oth- 
er, agreements  by  the  shipper:  "Ip  considera- 
tion of  transporting  the  stock  at  a  reduced 
rate,  and  furnishing  to  the  owner  or  his  agent 


free  ttanaportation  on  the  train  with  the 
stock,  I  agree  that  said  ♦  ♦  •  railway 
company  is  only  bound  to  cany  said  live  stock 
to  its  freight  station  at  Dalton,  and  there 
have  the  same  ready  to  be  delivered  and  un- 
loaded by  the  consignee,  or  upon  his  order, 
and  *  •  *  siiall  not  be  held  liable  for  any 
loss,  injury,  damage,  or  depreciation  which 
the  animals,  or  either  of  them,  suffer  in  con- 
sequence of  either  of  them  being  weak  or 
escaping,  or  injuring  themselves  or  each  other, 
or  in  consequence  of  overloading,  heat  suffo- 
cation, fright  Ticiousness;  •  •  •  and  I  ex- 
pressly release  said  •  •  •  railway  ♦  •  • 
from  all  other  damages  incidental  to  the  mil- 
road  or  water  transportation  of  said  stock, 
which  shall  not  be  established  by  positive  evi- 
dence to  have  been  caused  by  the  negligence 
of  some  officer  or  agent  of  said  *  *  *  rail-  - 
way.  *  *  *  And  I  further  agree  that  I  wiQ 
load  and  unload  or  transfer  said  stock  at  my 
own  risk  and  expense,  and  that  In  the  event 
of  accidents  and  delays,  from  any  cause  what- 
ever, I  will  at  my  own  expense  feed,  water, 
and  take  care  of  said  stock,  or  cause  the  same 
to  be  done  for  me.  ♦  ♦  •"  One  of  plaintiffs 
testified:  '*I  superintended  the  loading  of  the 
hogs.  The  car  was  in  good  condition,  and  the 
hogs  were  well  and  properly  loaded,  and  not 
overcrowded.  The  car  left  Philadelphia  be- 
tween 9  and  10  o'clock  in  the  morning.  I 
did  not  accompany  them  to  Cleveland,  but 
came  to  Cleveland  on  a  passenger  train  that 
passed  Philadelphia  in  the  evening,  and  reach- 
ed Cleveland  between  seven  and  eight  o'clock 
at  night  From  there  to  Dalton  I  came  on  the 
train  with  the  hogs.  It  is  30  soiles  from  Dalton 
to  Cleveland,  and  75  miles  from  Dalton  to 
Philadelphia.  When  I  arrived  at  Cleveland  I 
found  the  hogs  in  the  car  on  a  side  track.  I 
went  to  the  agent  thene  to  know  why  they 
had  not  gone  forward,  and  when  they  would 
go.  He  told  me  that  it  was  impossible  for 
them  to  go  until  he  could  make  up  a  train.  ■  I 
waited  around  the  depot  until  the  train  waa 
made  up.  The  train  left  Cleveland  between 
11  and  12  o'clock,  and  reached  Dalton  be- 
tween 4  and  5  o'clock,  or  about  daylight  The 
hogs  could  have  been  brought  by  way  of 
Ooltewah,  without  stopping  them  in  Cleve- 
land, and  got  here  before  night  The  con- 
ductor in  charge  of  the  traUi  tried  to  get  me 
to  i^lieve  him  from  placing  the  car  in  Dalton, 
where  it  could  be  unloaded,  claiming  that  he- 
veas  behind  time.  I  told  him  that  I  wanted 
him  to  place  the  car,  as  I  expected  my  handa 
to  be  ^ere  to  unload  it  when  it  arrived  in 
Dalton.  When  the  train  arrived  there  I  got 
off  and  went  immediately  home;  I  did  not  go- 
and  show  the  conductor  where  to  leave  the 
car.  It  was  placed  on  the  side  track  next 
to  the  stock  pen,  but  lacked  about  half  a  car 
length  of  being  placed  opposite  the  chute  of 
the  pen,  so  the  hogs  could  be  unloaded.  Aft- 
er staying  at  home  between  a  half  and  three- 
quarters  of  an  hour,  I  got  the  hands  and  went 
to  the  pen  to  unload  the  hogs;  got  some  pinch 
bars,  and  dioved  the  car  up  opposite  the^ 
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thnte^  This  took  over  an  hour.  Wben  we 
got  the  hogs  unloaded  two  of  them  were  dead* 
and  one  other  died  shortly  after  we  got  It  out 
of  the  car  [giving  their  Weight  and  value]. 
When  I  arrived  at  Cleveland  it  was  dark.  I 
examined  the  car  the  best  I  could  by  striking 
matches  and  looking  into  it.  Did  not  use  a 
lantern.  No  accident  happened  to  the  train, 
but  we  waited  a  while  after  reaching  CohUtta 
for  a  train  from  Chattanooga,  which  brought 
the  hogs  on  to  Dalton.  The  train  from  Cleve- 
land to  Cohutta  stopped  at  Oohutta.  While 
the  car  was  at  Cleveland  I  did  not  ask  for  the 
hogs  to  be  unloaded.  I  have  had  a  great  deal 
of  experience  in  shipping  hogs.  Have  been 
in  the  business  18  years.  A  freight  train,  if 
not  delayed,  ought  to  cover  the  distance  from 
Philadelphia  to  Dalton  in  about  five  hours. 
These  were  large,  fat  hogs,  and  in  my  opinion 
the  delay  at  Cleveland  caused  them  to  smoth- 
er. Such  hogs  are  more  likely  to  smother 
while  standing  stiU  than  while  the  train  is 
in  motion.*'  Defendant  mtroduced  a  yard  clerk 
at  Cleveland,  who  testified  that  *'our  records 
show'*  that  the  car  in  question  reached  Cleve- 
land from  Philadelphia  at  4:30  p.  m.  There 
is  a  stock  pen  at  Cleveland  for  the  purpose  of 
unloading  and  watering  and  feeding  stock. 
The  car  left  on  the  first  train  that  left  Cleve* 
land  for  Dalton. 

Maddox  &  Starr,  tor  plaintUC  in  error*    B. 
J.  &  J.  McOanxy^  for  defendants  in  enoc 

PBB  OUBIAM.  Judgment  afBrmed. 


(99  Ga.  ei6) 

CUBBTON  V.  CLOPTON. 
(Supreme  Court  of  Georgia.     Oct  26,  1896.) 

APPKAI.  —  CONFLICTINO     EVIDENCB  —  NsWLT-DlB- 
COVEKED  EVIDENCB. 

The  evidence,  though  decidedly  conflicting. 
Warranted  the  verdict.  Some  of  the  alleged 
newly-discovered  evidence  was  evidently  within 
the  knowledge  of  the  defendant  at  the  time  of 
the  trial,  and  all  of  it  might  have  been  obtained 
before  tnat  time  by  the  exercise  of  proper  dili- 
gence. As  a  whole,  it  wonld  not,  probably, 
change  the  result 
(Syllabns  by  the  Court) 

Error  from  superior  court  Dade  county;  T. 
W.  Milner,  Judge. 

Action  by  R.  W.  Olopton  agahist  Qeorge  M. 
Cnreton.  Judgment  for  plaintift.  Defendant 
briDgs  error.    Affirmed. 

B.  T.  Brock,  T.  J.  Lumpkin,  and  McCutchen 
A  Shumate,  for  plaintiflr  in  error.  W*  N.  ft  J. 
P.  Jackaway,  for  defendant  tn  error. 

PER  CURIAM.    Judgment  affirmed. 


(98  Ya.  04) 

GUaOENHBIMBR  et  al.  v.  MABTIN  et  si. 

(Supreme  Conrt  of  Appeals  of  Yir^^nia.    Oct  5, 

1896.) 

SuBBOOATioN— Firm  and  Privatb  Debts. 

Lu.  a  member  of  a  firm  which  had  made  a 

general  assignment  executed  a  deed  of  trust 
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on  his  indlTldual  property  to  secure  T.  as  in- 
doTser  on  fonr  firm  notes,  and  on  the  same  day 
gave  a  second  deed  of  trust  to  secure  his  indi- 
vidual creditors,  such  deed  embracing  the  profH 
erty  conveyed  to  secure  T.,  and  certain  collat- 
erals theretofore  assigned  to  T.  to  indemnify 
him  as  indorser  aforesaid,  and  to  secure  a  note 
which  the  firm  owed  him.  The  assets  of  the 
firm  were  distributed  pro  rata  on  its  debts,  in- 
cludmg  the  note  to  T.  and  the  four  notes  which 
he  had  indorsed,  and  L.'s  private  assets  were 
insufficient  to  pay  his  individual  debts  and  the 
partnership  debts  remaining  unpaid  after  ex- 
hausting the  firm  assets.  Held,  tlmt  the  partner- 
ship creoitors  were  not  entitled  to  be  subro^ted 
to  the  rights  of  T.  in  the  residue  of  the  mdi- 
vidual  assets  conveyed  by  L.  to  secure  T.  after 
the  latter  should  obtain  full  satisfaction  of  his 
claim,  to  the  extent  that  such  claim  was  paid 
out  of  the  firm  assets.  Bixey  v.  Pearre,  15  S. 
E.  498,  89  Va.  113,  followed. 

Appeal  from  circuit  court,  Albermarle  coun- 
ty; Daniel  A.  Orimsby,  Judge. 

Bill  by  Guggenheimer  &  Co.  and  others 
against  John  S.  Martin  &  Co.  and  others  to 
be  subrogated  to  the  rights  of  said  Martin  dc 
Co.  tn  a  certain  fund.  From  a  decree  for  de- 
fendants, complainants  appeal.    Affirmed. 

•  J.  Thompson  Brown,  for  appellants.  Mi* 
cajah  Woods  and  George  Perkins,  for  appellees. 

BUCHANAN,  J.  On  the  20th  day  of  March 
in  the  year  1893  the  firm  of  John  S.  Martin  & 
Ca  made  a  general  assignment  of  their  assets 
for  the  payment  of  its  liabilities,  without  pref- 
eroice.  On  that  day  Jacob  L.  Moon,  one  of 
the  members  of  that  firm,  executed  a  deed  of 
trust  upon  a  portion  of  his  property  to  secure 
and  indenmijt^  Thomas  S.  Martin  as  indorser 
on  four  negotiable  notes  drawn  by  the  firm, 
and  diacomited  by  the  State  Bank  of  Virginia. 
On  the  same  day  he  (Moon)  executed  another 
deed  of  trust  to  secure  the  payment  of  his 
individual  creditors  upon  certain  property,  in 
which  were  en^raced  the  same  property  con- 
veyed in  the  deed  of  trust  to  secure  and  in- 
demnify Thomas  S.  Martin  as  indorser  upon 
the  notes  held  by  the  State  Bank,  and  also  a 
judgment  and  certain  shares  of  stock  whicli 
he  Imd  theretofore  assigned  Thomas  S.  Martin 
as  collateral  to  secure  and  indemnify  him  as 
indorser  upon  the  notes  named,  and  to  secure 
the  payment  of  a  negotiable  note  which  John 
S.  Martin  &  Co.  owed  him,  but  they  were  con- 
veyed subject  to  the  lien  df  Thomas  S.  Martin. 

The  assets  of  the  firm  were  administered  and 
distributed  pro  rata  upon  its  debts,  including 
the  negotiable  note  which  it  owed  Thomas  S. 
Martin,  and  the  four  negotiable  notes  upon 
which  he  was  indorser.  The  assets  of  J.  L. 
Moon  are  insufficient  to  pay  his  individual 
debts  and  the  residue  of  the  social  debts  re^ 
maining  unpaid  after  exhausting  the  social  as- 
sets. 

The  appellants,  who  are  creditors  of  John  S 
Marthi  &  Co.,  claim  that  the  social  creditors 
are  entitled  to  be  siibrogated  to  the  rights  of 
Thomas  S.  Martin  in  the  balance  of  the  pro- 
ceeds of  the  items  of  the  individual  assets  con- 
veyed and  assign^  by  Jacob  L.  Moon  to  se- 
cure Thomas  S.  Martin,  after  the  said.  Martm 
shall  have  obtained  full  satisfaction  of  the 
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debt  due  him,  and  has  been  folly  Indemnified 
as  to  the  notes  upon  which  he  was  indorser,  to 
the  extent  that  those  claims  were  paid  out  of 
the  social  assets  of  John  8.  Martin  &  Ck>.  The 
circuit  court  was  of  opinion  that  they  were 
cot  entitled  to  substitution  as  claimed,  and  so 
decreed.  From  that  decree  this  appeal  was 
taken. 

The  ground  upon  which  the  appellants  based 
their  right  to  substitution  is  that  where  one 
creditor  holds  a  security  upon  two  funds  or  es- 
tates, with  liberty  to  resort  to  either  for  the 
payment  of  his  debt,  and  another  creditor  holds 
a  Junior  security  upon  one  of  these  funds  only, 
e«iuity  will  compel  the  creditor  who  has  two 
ftmds  to  exhaust  the  fund  upon  which  he 
alone  has  security,  before  coming  upon  the 
latter  fund,  and,  if  the  creditor  who  has  a  lien 
upon  the  two  funds  exhausts  the  only  fund 
upon  which  the  other  creditor  has  a  lien,  the 
latter  is  entitled  to  be  subrogated  to  the  lien 
of  the  former  upon  the  other  fund,  or  to  any 
balance  thereof  remaining  after  full  payment 
of  the  prior  lien,  of  which  the  senlot  creditor 
might  and  ought  to  have  availed  himself. 

The  same  question  inyolved  in  this  case 
arose  and  was  decided  by  this  court  In  the 
case  of  Rix^  v.  Pearre,  89  Va.  113,  15  8.  B. 
488. 

That  case  was  carefully  considered,  and  the 
conclusion  reached  that.  In  order  for  a  cred- 
itor who  had  a  lien  upon  one  fund  to  be  enti- 
tled to  substitution  to  the  right  of  a  creditor 
who  had  a  lien  upon  that  and  another  fund, 
it  was  a  necessary  condition,  among  other 
things,  that  both  funds  upon  which  the  prior 
creditor's  claim  was  secured  should  be  the 
property  of  the  same  debtor,  and  that  this  con- 
dition does  not  exist  where  the  assets  of  a 
partnership  constitute  one  of  the  funds,  and 
the  indiyldual  property  of  a  member  of  the 
partnership  constitutes  the  other  fund,  unless 
that  partner  has  hi  equity  become  entitled  to 
the  partnership  assets,  and  become  primarily 
liable  for  the  partnership  debts;  and  under 
the  facts  of  that  case,  which  are  identical  with 
the  facts  of  this  case  in  all  material  points,  so 
far  as  they  affect  the  question  under  consid- 
eration, it  was  held  that  the  partnership  cred- 
itors who  only  had  a  lien  upon  the  one  fund 
were  not  entitled  to  be  substituted  to  the  rights 
of  the  creditor  who  had  a  lien  upon  the  two 
funds. 

That  decision  Is  conclusive  of  this  case,  and 
the  decree  appealed  from  most  therefore  be  af- 
firmed. 

(93  Va.  (06) 

AIXBGHANY  COUNTY  v.  PARRISH. 

(Supreme  Court  of  Appeals  of  Virginia.    Oct  1, 
1896.) 

CouNTiBs  —  Lands  tor  Bctildino  —  Rbstrictbd 

USBS— CONTRAOTS— UltAa  VlRBS-^LlKITA- 
TION8— AdVKRSS  PoSSBSBIOK. 

1.  Under  Code  1819  (1  Rev.  Code,  p.  250,  c. 
71,  S  1^,  which  provided  that  land  acquired 
upon  which  to  erect  the  courthouse  and  other 
public  buildings  of  a  county  should  be  held 


for  the  use  of  the  county,  ''and  for  no  other  use 
whatever,"  such  use  was  subject  to'  the  re- 
strictions imposed,  whether  the  land  was  ac- 
quired by  gift  or  by  purchase. 

2.  Under  Code  1849,  p.  255,  c  GO,  f  1,  whidt 

Provided  that  the  fee  simple  of  land  occupied 
y  the  county  buildings  should  be  in  the  county, 
and  that  the  county  court  "may  purdiase  so 
much  land  as  with  what  it  may  have  had,  will 
make  two  acres,  whereof  what  may  be  nec- 
essary shall  be  occupied  by  the  court  house, 
clerk's  office  and  jail,  and  the  residue  planted 
with  trees,  and  kept  as  a  place  for  the  people 
of  the  county  to  meet  and  confer  together,*'  the 
uses  to  which  the  court  was  required  to  put  the 
lot  exhausted  all  the  purposes  for  which  it 
could  be  lawfully  used. 

3.  Act  April,  1879  (Acts  1878-79,  p.  300,  c  68, 
S  7),  which  provided  that  the  board  of  sup«-- 
visors  should  have  power^  **to  pell  or  exchange 
the  corporate  property  of  the  county,  •  •  • 
and  to  make  such  orders  con<^rning  such  corpo- 
rat'e  property  as  now  exists,  or  as  may  hereafter 
be  acquired,  as  they  may  deem  expedient,"  did 
not  change  the  uses  which  might  be  nuide  of  the 
courthouse  square,  as  restricted  by  the  Codes  of 
1819  and  1849. 

4.  Where  orders  made  by  the  county  court 
and  by  the  board  of  supervisors  as  to  the  use 
of  county  property  are  beyond  the  scope  of  their 
powers  and  in  violation  of  their  duties,  the  coun- 
ty is  not  estopped  from  denying  their  authority 
as  its  agents. 

5.  The  defense  of  adverse  possession  cannot 
be  set  up  to  establish  title  where  the  relation  of 
vendor  and  vendee  exists  between  the  par- 
ties. 

Appeal  from  cUrcuit  court,  Alleghany  county; 
William  McLaughlin,  Judge. 

Bill  by  R.  Ii.  Parrish  against  the  county  of 
Alleghany  to  enjoin  an  action  in  ejectment, 
and  to  compel  the  oounty  to  coBvey  to  hUn  the 
land  occupied  by  him.  From  a  decree  in  fa- 
vor of  plaintiff,  defendant  appeals.    Reversed. 

6.  A.  Rivercomb  and  A.  0.  Braxton,  for  ap- 
pellant  .  Elder  &  Elder,  for  appellee. 

BUCEIANAN,  J.  In  the  year  1853  the  coun- 
ty court  of  Alleghany  county  gave  Andrew 
Damron  and  WiUiam  Skeen  leave  to  build  law 
offices  on  the  courthouse  square  of  the  comity, 
upon  the  condition  that  the  buildings  should 
only  be  used  as  law  ofiices,  and  that  when 
they  ceased  to  be  so  used  all  the  rights  and 
privileges  granted  should  cease. 

Under  this  agreement  they  erected  law  of- 
fices upon  the  courthouse  square.  In  the  year 
1858  the  county  court  entered  an  order  direct- 
ing the  clerk  of  the  court  to  conv^  to  them 
''the  right  to  build  and  enjoy  the  use  of  the 
land  on  which  said  buildings  were  erected  an^ 
to  sell  and  convey  the  same  so  long  as  the  of- 
fices erected  by  them  are  used  as  law  ofSces. 
by  yielding  and  paying  annually  (each)  as  a 
ground  rent  the  sum  of  one  dollar." 

Hie  deeds  provided  for  in  this  order  we^e 
never  executed. 

In  the  year  1874  Mr.  Damron  sold  and  con- 
veyed to  the  appellee  his  law  office^  wiUi  all 
the  rights  and  privileges  which  he  had  ac- 
quired by  virtue  of  the  above-mentioned  order 
of  the  county  court 

In  the  year  1885  the  board  of  supervisors  of 
the  county  gave  the  appellee  leave  to  build  an; 
addition  to  the  law  office  whidi  he  had  pus 
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chaseA  from  llr.  Damron,  upon  the  eaxoe 
terms  and  under  the  same  restrictions  as  the 
office  to  which  the  addition  was  to  be  made 
was  held.  The  addition  provided  for  was 
erected,  and  the  appellee  continued  to  occupy 
and  use  both  as  law  offices  until  the  year  1893, 
when  the  board  of  supervisors  demanded  pos- 
session of  the  land  upon  which  they  were 
erected.  The  appellee  refused  to  surrender  the 
possession  of  the  land,  andln<March^  189^  the 
appellant  brought  an  action  of  ejectment  to 
recover  It  The  appellee  ther,eupon  instituted 
his  suit  In  chancery  to  enjf^n  the  prosecution 
of  the  action  of  ejectment,  and  to  compel  the 
county  to  convey  to  him.  tha  land  upon  which 
his  offices  were  located,  so  a^  to  quiet  and  coa* 
firm  his  title,  and  authorlsse  him  and  his  as- 
signs to  hold,  occupy,  and  use  the  land  on 
which  his  offices  were  built  so  long. as  he  or 
his  assigns  shall  use  said  offices  for  a  law  of- 
fice, reserving  to  the  county  the  :ground  rent 
provided  for. 

The  appellant  demurred  {o  and  answered  the 
bilL  The  defense  set  up  was.  that  the  orders 
of  the  county  court  and  board. of  supervisors 
relied  on  as  contracts  by  the  appellee  were 
ultra  vires  and  void,  and  that  the  appellee  ac- 
quired no  rights  under  them  which  could  not 
be  revoked  by  the  county  authorities. 

Upon  the  hearing  of  the  cause  the  circuit 
court  was  of  opinion  that  the  appellee  was  en- 
titled to  a  spcific  execution  of  the  contracts 
sued  on,  and  so  decreed.  From  that  decree 
this  appeal  was  taken. 

There  is  no  claim  that  the  county  court  or 
board  of  supervisors  had  any  other  authority 
to  dispose  of  or  make  contracts  with  reference 
to  the  courthouse  square  or  lot  than  suc)i'as 
was  given  by  the  general  law  when  the  re- 
spective orders  were  made. 

By  the  Code  of  1819,  which  was  in  force, 
when  the  county  of  Alleghany  was  formed, 
and  when  It  acquired  the  courthouse  lot  or 
square  of  three-fourths  of  an  acre,  it  was  made 
the  duty  of  every  county  court  to  cause  to  be 
erected  and  kept  in  repair  (or,  where  the  same 
had  been  erected,  to  maintain  and  keep  in  re- 
pair) a  courthouse,  a  county  Jail,  whipping 
post,  pillory,  and  stocks;  and,,  where  land  had 
not  been  already  provided  and  appropriated 
for  that  purpose,  the  court  was  authorized  to 
purchase  two  acres  of  land  upgn  which  to  erect 
said  public  buildings  for  the  use  of  their  coun- 
ty, "and  for  no  other  use  whatsoever."  1  Rev. 
€k)de,  p.  250,  c.  71,  S  16. 

By  deed  executed  in  the  year  1831  the  court- 
house lot,  which  had  theretofore  been  acquired 
from  James  Merry  as  a  seat  for  the  public 
buildings  of  the  county  of  AUeghany,  and  upon 
which  the  courthouse  and  the  Jail  of  the  coun- 
ty had  been  erected,  was  conveyed  to  the  act- 
ing Justices  of  the  peace  of  Alleghany  county, 
to  be  held  by  them  and  their  successors  in 
office.  ^ 

It  was  contended  in  argument  by  appeUee  that 
the  courthouse  lot  hiui  been  acquired  by  gift, 
and  not  by  purchase,  and,  inasmuch  as  the  do- 
nor had  not  seen  proper  to  Impose  any  restric- 


tions on  his  gift,  the  management  and  control 
of  it  Tirere  left  to  the  discretion  of  t^e  Justices, 
and  not  governed  by  that  restriction  in  the  Ckxle 
of  1819,  which  provided  that  land  acquired 
upon  which  to  erect  the  courthouse  and  other 
buildings  named  should  be  held  for  "the  use 
of  the  county  or  corporation,  and  for  no  other 
use  whatsoever."  It  may  be  true  that  the 
land  was  acquired  by  gift,  and  not  by  pur- 
chase, in  the  popular  meaning  of  that  word, 
but  whether  that  be  true  or  not  is  immaterial 
in  this  casQ.  The  land  was  acquired  and  con- 
veyed for  "a  seat  for  the  public  buildings  of 
the  county  of  Alleghany."  When  it  was  ac- 
quired, the  county  court  had  no  general  pow- 
er to  acquire  lands,  but  a  special  power  for 
HMBdiELl  purposes  only;  and,  having  acquired  it 
for  a  special  purpose,  it  must,  of  necessity, 
be  confined  in  its  use  of  the  land  to  the  pur- 
poses for  which  authority  to  acquire  was  giv- 
en, and  subject  to  the  restrictions  imposed.  2 
Dill.  Mun.  Corp.  (4th  Ed.)  §  563;  Cabell,  J., 
in  Boiling  V.  Mayor,  etc.,  8  Leigh,  233. 

The  Code  of  1849,  which  was  in  force  when 
the  orders  of  the  county  court  upon  which  the 
appellee  relies  were  made,  required  that  "there 
shall  be  provided  by  the  court  pf  every  county, 
and  by  the  council  of  each  town,  wherein  there 
is  a  corporation  court,  a  court  house,  clerk's 
office  and  Jail,  the  cost  whereof  and  of  the  land 
on  which  they  may  be,  and  of  keeping  the  same 
In  good  order,  shall  be  chargeable  to  the  coun- 
ty or  corporation,  and-noay  be  levied  for  by  such 
court  or  counciL  The  fee  simple  of  the  land 
shall  be  in  the  county  or  corporation,  and  the 
eourt  thereof  may  purchase  so  much  land  as, 
with'  what  it  may  before  have  had»  will  make 
two  acres,  whereof  what  may  be  necessary  shall 
be  occupied  with  the  court  house,  clerk's  of- 
fice and  Jail,  and  the  residue  planted  with 
trees  and  kept  as  a  place  for. the  people  of  the 
county  to  meet  and  confer  together."  Code 
1849,  p.  255,  c.  50,  S  1. 

By  this  provision  of  the  Code  the  county 
courts  w&e  not  only  not  expressly  nor  im- 
pliedly authorized  to  make  contracts  by 
which  other  buildings  than  those  specially 
named  could  be  (erected  upon  the  courthouse 
lot  or  square,  but  it  expressly  provided  the 
use  to  which  the  residue  of  the  lot,  not  oc- 
cupied by  the  courthouse,  clerk's  office,  and 
Jail,  should  be  put  It  required  that  so 
much  thereof  as  might  be  necessary  "shall 
be  occupied  with  the  court  house,  clerk's 
office  and  Jail,  and  the  residue  planted  with 
trees  and  kept  as  a  place  for  the  people  of 
the  county  to  meet  and  confer  together." 
The  lot,  in  so  far  aa  it  was  not  occupied  by 
the  courthouse,  clerk's  office,  and  Jail,  was 
required  to  be  planted  with  trees,  and  kept 
as  a  place  for  the  people  to  meet  and  confer. 
Not  a  portion  of  the  residue  was  to  be  so 
used,  but  the  whole  of  it  The  uses  to  which 
the  court  was  required  to  put  the  lot  ex- 
hausted all  the  purposes  for  which  it  could 
be  lawfully  used.  And  in  so  far  as  the  court 
authorized  or  permitted  it  to  be  used  for 
other,  piuposes,  to  that,  i^xtent  did  it  fall  to 
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perform  the  duty  expressly  Imposed  upon  If 
hy  the  statute. 

By  act  of  April,  187&  (which  was  In  force 
In  1885,  when  the  order  of  the  board  of  su- 
perylsors  was  made  giving  the  appellee  the 
right  to  make  an  addition  to  bis  oflSce)  It 
was  provided  that  the  board  of  supervisors 
of  each  connty  shonld  have  power  **to  sell  or 
exchange  the  corporate  property  of  the  coun- 
ty; to  purchase  any  such  real  estate  as  may 
be  necessary  for  the  erectl<»i  of  all  necessary 
county  buildings  and  to  provide  a  suitable 
farm  as  a  place  of  general  reception  for  the 
poor  of  the  county,  and  to  make  such  orders 
concerning  such  corporate  property  as  now 
exists  or  as  hereafter  may  be  acquired  as 
they  may  deem  expedient;  provided  that  no 
sale  of  such  corporate  property  shall  be 
made  except  by  public  auction/'  after  notice 
given,  and  subject  to  the  approval  and  ratifi- 
cation of  the  county  court'  Acts  1878-79,  p. 
800,  c  58,  t  7. 

There  was  nothing  In  the  statute  quoted 
placing  the  corporate  property  of  the  county 
under  the  control  and  management  of  the 
board  of  supervisors  which,  In  our  opinion, 
changed  the  uses  which  might  be  made  of  the 
courthouse  square.  The  provision  quoted  by 
the  appellee  to  show  that  they  had  the  power 
to  make  the  order  relied  upon  by  him  Is  as 
follows:  "To  make  such  orders  as  they  may 
deem  expedient  concerning  such  corporate 
property  as  now  exists  or  as  may  hereafter 
be  acquired."  This  provision  of  the  statute 
must  be  construed  with  that  contained  In 
section  1,  c.  50,  of  the  Code  of  1849,  quoted 
above,  and  In  which  no  change  has  been 
made  since  Its  enactment,  except  that  the 
power  given  to  and  the  duties  Imposed  upon 
the  ^county  court  by  It  are  now  given  to  and 
Imposed  upon  the  board  of  supervisors.  Code 
1887,  S  925.  By  It  the  board  of  supervisors 
were.  In  1885,  and  are  now,  required,  as  was 
the  county  court,  to  plant  with  trees  the  resi- 
due of  the  courthouse  lot  not  occupied  with 
the  comthouse,  clerk's  office,  and  Jail,  and  to 
keep  It  as  a  place  for  the  people  of  the  coun- 
ty to  meet  and  confer  together.  The  duties 
Imposed  by  this  provision  upon  the  board  of 
supervisors  are  not  discretionary,  but  man- 
datory. They  cannot  make  such  use  of  the 
courthouse  square  ''as  they  may  deem  ex- 
pedient,*' when  the  legislature  has  determin- 
ed for  what  purposes,  and  for  what  purposes 
only.  It  shall  be  used;  for,  as  we  have  seen 
above,  using  it  for  any  other  purpose  than 
those  provided  for  by  the  legislature  with- 
draws It  to  that  extent  from  the  uses  to 
which  the  legislature  has  expressly  dedicat- 
ed It 

The  county  Is  not,  as  Is  claimed,  estopped 
from  denying  the  authority  of  Its  agents  to 
make  the  contracts  sued  on.  The  orders 
made  by  the  county  court  and  the  board  of 
supervisors,  as  we  have  seen,  were  not  only 
beyond  the  scope  of  their  powers,  but  in  vio- 
lation of  their  duties. 

It  is  settled  beyond  controversy  that  the 


agents,  officecs,  or  governing  body  of  a  mu- 
nicipal corporation  or  of  a  county  cannot  bind 
the  corporation  by  a  contract  which  Is  be- 
yond the  scope  of  Its  powers.  The  inhabit- 
ants of  a  municipal  corporation  are  Its  cor- 
porators, and  the  officers  are  but  the  public 
agents  of  the  corporation.  Their  duties  and 
powers  are  prescribed  by  statute  or  by  char- 
ter, which  all  persons  not  only  may  know, 
but  are  bound  to  know.  It  results  from  this 
doetrlhe  that  contracts  not  authorized  by  the 
charter  or  by  statute,  and  which  are,  there- 
fore,-not  within  the  scope  of  the  powers  of 
the  corporation,  are  void,  and  hi  actions  there- 
on the  corporation  may  successfully  set  up  as 
a  -defense  its  want  of  power. 

The  appellee  also  relies  upon  the  statute  of 
limitations  to  protect  him  in  his  possession 
of  the  property  in  controversy. 

That  was  a  legal  defense,  and  the  proper 
place  to  make  it  was  in  the  action  of  eject- 
ment But  no  such  defense  can  be  made  in 
any  forum,  legal  or  equitable,  where  the  re- 
lation of  vendor  and  vendee  exists,  and  es- 
pecially where,  as  in  this  case,  the  suit  in 
which  it  is  set  up  is  based  upon  that  rela- 
tion. 

It  was  said  by  Judge  Rlely,  who  delivered 
the  opinion  of  the  court  in  Chapman  v.  Chap- 
man, 91  Va.  897,  400,  21  S.  E.  814,  follow- 
ing Clarke  v.  McClure,  10  Grat.  306:  "Be- 
fore adverse  possession  can  arise  between  a 
vendor  and  his  vendee,  or  between  the  gran- 
tee of  the  vendor  and  such  vendee  [or  be- 
tween the  grantee  of  such  vendee  and  his 
vendor],  where  the  vendor  has  retained  the 
title,  and  the  statute  ot  limitations  com- 
mences to  run,  the-  vendee  must  have  dis- 
severed the  privity  of  title  between  them  by 
the  assertion  of  an  adverse  right  and  openly 
and  continuously  disclaimed  the  title  of  his 
vendor,  and  such  disclaimer  be  clearly 
brought  home  to  the  knowledge  6t  the  yen- 
dor  or  his  grantee." 

We  are  of  opinion  that  the  appellee  ac- 
quired no  rights  under  his  alleged  contracts, 
at  least  none  which  could  not  be  revoked  at 
any  time  by  the  board  of  supervisors,  and 
that  the  circuit  court  erred  in  decreeing  that 
be  was  entitled  to  have  them  specifically  ex- 
ecuted. 

The  decree  appealed  from  must  be  reversed, 
the  injunction  dissolved,  and  the  bill  dis- 
missed. 


(9t  Va.  641) 

MICHIB  et  aL  v.  COCHRAN  et  aL 

(Snpreme  Court  of  Appeals  of  VirgiQla.    Oct  S» 
1806.) 

AFPBAI«  —  CONFLTGTINO    BVIDBNOB  —  TbIAL  —  IH- 
8TKUCTIONS— WbiOHT  OP  EVIDBNCB. 

1.  A  verdict  on  conflicting  evidence  will  not  be 
set  aside  on  api>eBl  where  a  new  trial  was  re- 
fused. 

2.  An  instniction  that  there  ''was  tome  evi- 
dence tending  to  show"  a  certain  material  fact 
is  not  objectionable^  as  an  opinion  on  the  weight 
of  the  evidence. 
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Appeal  from  circuit  court,  Albemarle  coun- 
ty; Daniel  A.  Grimsly,  Judge. 

Action  hy  Elizabeth  G.  Michle  and  othen 
against  John  L.  Cochran  and  others.  From 
a  decree  for  defendants,  plaintifTs  appeaL 
Affirmed. 

Duke  &  Duke,  for  appellants.  Geo.  Per- 
kins, for  appellees. 

RIBLY,  J.  Two  questions  only  are  pre- 
sented on  this  appeal:  First.  Did  the  court 
err  In  refusing  to  set  aside  the  verdict  of  the 
jury  on  the  ground  that  It  was  contrary'  to 
the  law  and  the  evidence?  And,  second, 
did  it  err  In  its  instruction  to  the  Jury?  All 
the  evidence  in  the  case  has  been  carefully 
examined  and  considered.  It  establishes 
that  the  land  of  the  appellants  !s  much  in* 
Jured,  and  that  the  injury  is  caused  by  a 
want  of  proper  drainage.  But  upon  the  fur* 
ther  question  whether  the  insufficient  drain- 
age Is  the  result  of  the  failure  to  maintain 
a  ditch  eight  feet  wide  and  two  feet  deep, 
below  the  surface  of  the  ground,  exclusive 
of  embankments,  from  the  line  of  the  ap- 
pellants, on  Meadow  creek,  to  the  head  of 
Oochran*s  mill  pond,  In  accordance  with  the 
contract  of  April  15,  1856,  between  W.  T. 
Early  and  J.  Augustus  Mlchie,  of  the  one 
part,  and  John  Ck>chran,  of  the  other  part, 
the  testimony  Is  very  contradictory  and  con- 
flicting. It  is  not  possible  for  us  to  deduce 
from  it  a  satisfactory  conclusion  that  is 
contrary  to  that  reached  by  the  Jury,  as 
manifested  by  their  verdict  Certain  it  is 
that  the  Jury  had  ample  Justification  In  the 
evidence  for  theh?  verdict 

It  Is  peculiarly  the  province  of  the  Jury  to 
weigh  the  evidence  submitted  to  It  and  to 
determine  from  the  evidence  the  facts  which 
It  proves;  and  the  rule  is  well  established 
by  repeated  decisions  of  this  court  that, 
when  there  Is  a  conflict  of  evidence,  this 
court  will  not  set  aside  a  verdict  where  the 
court  which  tried  the  cause  and  heard  the 
witnesses  concurs  with  the  Jury,  and  has 
refused  a  new  trial.  Caldwell  v.  Craig,  21 
Grat  186;  Brugh  v.  Bhanks,  5  liClgh,  698; 
Grayson  v.  Com.,  6  Grat  724;  and  Grayson 
V.  Buchanan,  88  Va.  255,  13  S.  E.  457. 

After  the  matters  in  issue  had  been  sub- 
mitted to  the  Jury  upon  the  evidence  for 
their  decision,  the  court  of  Its  own  motion, 
gave  to  the  Jury  the  following  instruction: 
"If  the  Jury  believes  from  the  evidence  that, 
notwithstanding  the  fact  the  defendants 
have  failed  to  keep  open  the  ditch  for  the 
time  alleged,  yet  if,  from  the  filling  up  of 
the  mill  pond  below  the  head  of  the  old  pond, 
or  from  other  causes,  the  cutting  or  keeping 
open  said  ditch  during  such  time  would  not 
have  drained  the  lands  of  the  plaintiffs,  or 
enabled  the  plaintiffs  to  do  so,  then  the  Jury 
ought  not  to  find  damages  as  resulting  from 
said  failure,  there  being  some  evidence  tend- 
ing to  show  that  said  pond  has  been  filled 
up  from  causes  beyond  the  contrbl  of  said 
Ooehvan."    It  was  earnestly  argued  Ifs  the 


counsel  for  the  appellants  that  the  last 
clause  of  the  Instruction,  ''there  being  some 
evidence  tending  to  show  that  said  pond  has 
been  filled  up  from  causes  beyond  the  con* 
trol  of  said  Cochran,"  vitiated  It  It  was 
claimed  that  this  statement  by  the  court 
amounted  to  an  expression  of  opinion  as  to 
the  weight  and  effect  of  a  part  of  the  evi- 
dence, and  was  consequently  an  Invasion  of 
the  province  of  the  Jury.  But  It  does  not 
bear  such  a  construction,  and  it  is  not  pos< 
slble  to  see  how  it  could  have  been  so  under- 
stood or  Interpreted  by  the  Jury.  It  merely 
states  that  there  was  some  evidence  tending 
to  show  that  the  pond  had  been  filled  up 
from  causes  beyond  the  control  of  Cochran; 
and,  by  the  instruction,  the  Jury  was,  in 
effect  told  that  if  It  believed  frpm  the  evi- 
dence that  the  pond  had  been  filled  up  from 
causes  beyond  the  control  of  Cochran,  and 
that  in  consequence  of  the  filling  of  the 
pond,  the  cutting  or  keeping  open  the  ditch 
in  accordance  with  ^e  contract  of  April  15, 
1856,  would  not  have  drained  the  lands  of 
the  plahitiffs,  or  enabled  them  to  do  so,  then 
the  Jury  ought  not  to  find  damages  for  the 
plahitifls  as  the  result  of  the  failure  to  cut 
or  keep  open  the  ditch.  By  merely  stating 
in  its  instruction  that  there  'Vas  some  evi- 
dence tending  to  show"  that  the  pond  had 
been  filled  up  from  causes  beyond  the  con- 
trol of  Cochran,  the  court  did  not  express  or 
indicate  any  opinion  as  to  the  sutficiency 
of  the  evidence  to  establish  that  fact  It 
did  not  thereby  exceed  its  province,  nor 
trench  upon  that  of  the  Juiy.  That  the  Ju- 
rors are,  under  the  law,  the  Judges  of  the 
weight  and  effect  of  the  evidence,  and  its 
sufficiency,  is  not  an  open  question;  but 
it  is  equiJly  the  province  of  the  court  in 
giving  an  Instruction,  to  Judge  whether  there 
is  any  evidence  on  which  to  base  it  If 
there  be  no  evidence  upon  which  to  predi- 
cate it  it  is  error  for  the  court  to  give  it  and 
for  that  error  its  Judgment  would  be  re- 
versed. Railroad  Co.  v.  Neely,  91  Va.  5S9, 
22  S.  E.  367;  Borland  v.  Barrett,  76  Va.  133; 
and  Rea*s  Adm'r  v.  Trotter,  26  Grat  585. 
While  It  is  safest  and  best  to  give  an  in- 
struction that  is  asked  for,  if  It  pioponod  the 
law  correctly,  and  there  is  evidence  tending 
to  make  out  the  supposed  case,  of  however 
little  weight  the  evidence  may  appear  to  the 
court  to  be  entitled,  or  however  Inadequate, 
In  its  opinion,  to  make  out  the  case  supposed 
(Hopkins  V.  Richardson,  9  Grat  485,  496; 
Parish  v.  Riegle,  11  Grat.  719;  Early  v.  Gar- 
land's Lessee,  13  Grat  9;  and  Honesty  v. 
Com.,  81  Va.  297),  it  is  still,  nevertheless, 
the  duty  of  the  court,  before  giving  the  in- 
struction, to  determine  whether  there  is  any 
evidence  upon  which  it  may  be  founded. 
This  Is,  in  effect,  all  that  the  court  did.  It 
merely  expressed  in  the  instruction  Itself 
what  it  was  obliged  to  determine  existed 
before  it  could  properly  give  the  instruction, 
^that  there  was  some  evidence  tending  to 
make  out  the  eaae  supposed. 
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Without  golnir  into  a  rehearsal  of  the  tea- 
timony.  It  is  sufDLcient  to  say  that  the  record 
discloses  that  there  was  eyldeace  before  the 
Jury  tending  to  proye  that  the  filling  np  of 
the  mill  pond  was  due  to  causes  beyond  the 
control  of  Cochran,  and  that.  In  consequence 
of  the  filling  up  of  the  pond,  the  cutting  or 
keeping  open  the  ditch  In  accordance  with 
the  contract  of  April  15,  1856,  would  not 
hare  drained  the  lands  of  the  plaintiffs,  or 
enabled  them  to  do  so.  Andi  there  being 
evidence  tending  to  prove  this,  the  court  did 
not  err  In  assigning,  as  a  reason  to  Justify 
Its  action  In  giving  the  instruction,  that 
there  was  some  evidence  tending  to  prove 
that  the  pond  was  filled  up  by  causes  be- 
yond the  control  of  Cochran.  Our  conclu- 
tlon  is  that  the  instruction  is  not  subject  to 
any  legal  exception.  There  is  no  error  in 
the  decree  appealed  from,  and  the  same 
must  be  affirmed. 

HARRISON,  J.,  absent,  on  account  of  re- 
lation to  parties. 


KLINE  V.  TRIPLBTT  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
24,  1806.) 

JUDOMBNT    LlBN  —  SURKBNDBB    OF    UnRBCORDBD 

Deed— PRIORITT  of  Liens— Plbadino. 

1.  Property  conveyed  to  an  inflolveint  pnr- 
ehaser  as  tmstee  for  his  wife,  the  consideratioii 
being  paid  by  the  husband,  becomes  subject  to 
Uie  lien  of  a  Judgment  against  him,  which  is 
not  divested  by  a  return  and  cancellation  of  the 
deed,  which  is  unrecorded. 

2.  An  insoWent  purchaser  of  jpropwty,  who 
had  paid  a  part  of  the  price,  and  taken  a  deed 
to  himself  as  trustee  for  liis  wife,  in  which  a 
vendor's  lien  was  reserved,  not  having  recorded 
such  deed,  surrendered  it,  and  caased  another 
to  be  made  by  his  vendor  to  a  third  person,  who 
paid  the  remainder  of  the  purchase  money,  as 
security  for  its  repayment  and  for  other  in- 
debtedness. Bdd  that,  as  against  a  judgment 
creditor  of  the  purchaser,  the  grantee  became 
subrogated  to  the  vendor's  lien  to  the  extent  of 
the  payment  advanced,  but  that,  as  to  the  re- 
maining indebtedness  secured,  his  lien  was  sub- 
ject to  that  of  the  judgment. 

3.  In  an  action  by  a  judgment  creditor  to 
subject  pn^erty  to  his  judgment,  on  the  ground 
that  an  unrecorded  deed  of  the  property  to  the 
debtor  had  been  fraudulently  surrendered  and 
canceled,  where  the  evidence  showed  that  the 
deed  was  to  the  debtor  as  trustee  for  his  wife, 
and  the  heirs  of  the  wife,  who  was  dead,  were 
then  made  parties,  and  evidence  taken  as  to 
such  provision  in  the  deed,  a  decree  holding  the 
provision  fraudulent  and  void  as  against  the 
complainant  will  not  be  reversed  because  the 
bill  was  not  amended  to  charge  the  fraudulent 
character  of  the  deed. 

Appeal  from  circuit  court,  Rockingham 
county;  William  McLaughlin,  Judge. 

Action  by  Triplett  and  others  against  Kline 
and  others.  From  the  decree,  defendant 
Kline  appeals.    AflDlrmed. 

John  B.  Roller,  for  appellant  Bd«  8.  Con- 
rad, for  appellees. 

BlfilLX*  J.  It  appears  from  the  record 
that  Samuel  Zlgler  sold  the  house  and  lot 


described  In  the  blU  to  Joseph  &  Miller,  tor 
the  sum  of  ^50,  and  conveyed  It  to  him  aa 
trustee  for  Smma  S.  Miller,  his  wife,  on 
December  1,  1880;  the  vendor's  lien  for  the 
purchase  money  being  reserved  on  the  face 
of  the  conveyance.  The  evidence  shows  that 
Mrs.  Miller  was  wholly  without  means  or 
property,  and  paid  no  part  of  the  purchase 
money.  It  also  shows  that  Miller  himself 
paid  off  the  bond  for  the  flat  installment  of 
the  purchase  money,  but  does  not  sustain 
the  claim  of  the  counsel  for  the  appellant 
that  he  made  such  payment  with  the  pro- 
ceeds of  property  and  labor  which  he  was 
entitled  to  hold  under  the  law  as  exempt 
from  liability  for  his  debts.  Such  state- 
ment appears  in  the  answers  of  certain  of 
the  defendants,  but  it  is  affirmative  matter, 
not'  responsive  to  any  allegation  of  the  bill, 
and  is  unsupported  by  any  testimony.  The 
bond  for  the  other  installment  of  the  pur- 
chase money  was  paid  by  M.  B.  B.  Kline, 
the  appellant,  upon  an  agreement  with  Mil- 
ler that  the  land  should  be  conveyed  to  him 
to  secure  the  amount  so  paid  and  other  debts 
that  Miller  owed  him.  The  Judgment  in 
favor  of  J.  I.  Triplett,  the  i^intiff  in  the 
bill,  was  confessed  by  John  S.  Miller  on 
October  7,  1880,  and  docketed  on  October  8^ 
1880,  and  thereby  became  a  lien  from  that 
time  on  any  real  estate  which  Miller  then 
owned  or  to  which  he  thereafter  became 
'  possessed  or  entitled,  even  against  a  pm> 
chaser  for  value.  It  clearly  appears  from 
the  testimony  that  Miller  was  insolvent  at 
the  time  of  the  conveyance  of  the  house  and 
lot  to  him,  as  trustee  for  his  wife.  He  could 
not,  therefore,  acquire  the  property,  and  set- 
tle it  on  his  wife,  free  from  liability  for  his 
debts.  Such  conveyance,  in  so  far  as  it 
purported  to  vest  in  Mrs.  Miller  the  equita> 
ble  title  or  any  interest  in  the  property, 
was,  as  to  the  existing  creditors  of  her  hus- 
band, clearly  void;  and  the  house  and  lot 
became  immediate  liable  to  be  subjected 
to  the  payment  of  the  Judgment  of  the 
plaintiff  upon  its  conveyance  to  Miller  by 
Zlgler,  subject,  however,  to  the  vendor's  lien 
for  the  purchase  money.  Miller  never  re- 
corded the  deed  made  to  him  by  Zigler  for 
the  house  and  lot,  and,  after  the  death  of 
Mrs.  Miller,  returned  the  deed  to  Zigler,  and 
had  him  convey  on  January  22,  1885,  the 
property  to  the  appellant.  While  the  deed 
from  Zigler  to  EUine  is  an  absolute  convey- 
ance, it  is  shown  by  the  evidence  that  it 
was  simply  intended  to  be  a  mortgage^  and 
to  secure  to  Kline  the  part  of  the  purchase 
money  for  the  house  and  lot  which  he  had 
paid  for  Miller,  and  other  debts  from  Miller 
to  Kline.  The  return  to  Zigler  of  the  deed 
he  had  made  to  Miller,  as  trustee  for  his 
wife,  in  order  that  Zigler  might  convey 
the  property  to  Kline  in  accordance  with 
the  agreement  between  Miller  and  Kline 
that,  if  the  latter  would  pay  off  the  bond 
for  the  UOst  installment  of  the  purchase  mon- 
ey, the  property  should  be  conveyed  to  him 


Va.) 


FAOKLEB  f>.  BEBBY. 


887 


to  socure  the  amotmt  he  ghould  so  pay  and 
other  indehtedness  of  Miller  to  him,  could 
not  divest  the  title  that  was  In  Miller  under 
the  deed,  and  invest  Kline  with  a  good 
title;  yet,  having  paid  off  the  said  hond,  he 
therehy  became  entitled,  in  equity,  to  the 
first  lien  upon  the  land  for  the  purchase 
money  so  paid,  hut  not  for  the  other  dehts 
Miller  owed  him.  Subject  to  such  lien,  the 
residue  of  the  purchase  money  having  been 
paid  by  Miller  himself  when  he  was  insol- 
vent, the  plaintiff  Triplett  and  the  other 
creditors  of  Miller,  who  recovered  Judgments 
against  Miller  prior  to  the  date  of  the  deed 
from  Zigler  to  Kline,  were  entitled  to  sub- 
ject the  house  and  lot  to  the  payment  of 
their  Judgments  in  the  order  of  their  prior- 
ity; and  the  circuit  court  so  decreed. 

It  was  claimed  by  the  appellant  that  Miller 
made  the  payment  on  the  property,  and  paid 
for  the  improvements  put  upon  it,  with  his 
(the  appellant's)  money,  and  that  he  was  there- 
fore entitled  to  hold  the  pr(^)erty  under  the 
deed  from  Zigler  free  from  liability  for  the 
Judgment  of  the  plahitiff.  It  does  not  satis- 
factorily appear  from  what  source  Miller  ob- 
tained the  moneys  he  so  used,  though  the  evi- 
dence proves  that  he  was  in  business  with  the 
appellant  about  that  time,  and  tends  to  sbow 
that  he  received  pecuniary  assistance  from 
bhn.  It  may  be,  as  wits  claimed,  that,  upon  a 
settlement  of  thetr  busbiess  matters.  Miller 
would  have  been  found  Indebted  ta  the  appel- 
lant. Still,  no  trust  relation  is  established, 
nor  such  use  by  MUler  of  moneys  belonging  to 
the  appellant  shown  as  would  entitle  the  lat- 
ter to  dalm  the  property  itself,  or  give  him  a 
lien  thereon  for  such  istiebtedness,  superior  to 
the  Judgments  recovered  against  Miller  prior 
to  the  ccmveyance  from  Zigler. 

Among  other  reasons  urged  by  the  counsd 
for  the  appellant  for  the  reversal  of  the  de- 
cree was  that.  It  appeaihig  that  the  deed  from 
Zigler  to  Miller  was  made  to  him  a»  trustee 
for  his  wife,  and  not  merely  to  himself,  the 
cpurt  should  not  have  decreed  a  sale  of  the  land 
unless  the  conveyance  in  that  form  waa  im- 
peached as  fraudulent.  The  bill  set  forth 'that 
MUler  bought  the  house  and  lot  fkom  Zigler, 
and  received  «  deed  for  it,  but  never  recorded 
It,  and  that  Zigler  afterwards  conv^ed  the 
property  to  Kline.  It  charged  that  the  failure 
of  Miller  to  record  his  deed,  and  the  subse- 
quent conveyance  of  the  house  and  lot  to 
Kline,  constituted  a  fraud  tQwn  the  plaintiff, 
and  prayed  that  the  deeds  from  Zigler  to  Kline, 
and  from  Kline  to  Compton,  trustee,  be  de- 
clared null  and  void,  and  the  house  and  lot  be 
subjected  to  the  payment  of  his  Judgment 
Upon  its  appearing  that  the  deed  from  Zigler 
to  MiUer  was  made  to  him  as  trustee  for  his 
wife,  the  court  caused  her  heirs  to  be  made 
parties  defendant,  and  the  parties  thereupon 
tools  their  testimony  upon  the  matters  Involved. 
It  was  proved,  as  hereinbefore  stated,  that 
Mrs.  Miller  had  no  estate  of  any  kind,  and  paid 
no  part  of  the  purchase  money  for  the  prop- 
erty; and,  although  Miller  had  it  conveyed  to 


him  as  trustee  for  her,  he  himself  paid  all  of 
the  purchase  money,  except  the  last  payment, 
which  was  paid  for  him  at  his  request  by 
Kllna  The  issue  of  fraud  was  inresented  by 
the  bin.  All  persons  interested  were  made 
parties,  and  the  testimony  taken.  To  reverse 
the  decree  of  the  court  below  because  the  con- 
veyance, in  the  particular  form  it  was  taken 
by  Miller,  as  disclosed  by  the  evidence,  was 
not  impeached  as  fraudulent  by  an  amended 
bill,  would  be  to  do  so  for  a  bare  formality, 
which  in  no  wise  affects  dhe  appellant. 

The  deed  from  Zigler  to  Miller,  as  trustee 
for  his  wife,  not  having  beep  recorded,  but  re- 
turned and  canceled,  the  trustee,  O.  F.  Comp- 
ton, in  the  deed  of  trust  made  to  him  by  Kline, 
could  not  be  affected  with  constructive  notice 
of  it.  He  averred  in  his  answer  that  he  did 
not  have  actual  notice  of  the  said  conveyance, 
and  claimed  that  he  was  a  bona  fide  purchaser 
for  value,  without  notice.  There  is  no  evi- 
dence to  the  contrary.  He  was  not  aware 
that  Miller  had  any  hiterest  in  the  property, 
and  his  title  is  apparently  good  and  unaffected 
by  the  lien  of  the  Judgments  recovered  against 
Miller;  but,  for  some  reason  unexplained  by 
the  record,  neither  the  commissioner  who  took 
the  account  of  liens,  nor  the  court,  in  its  de- 
cree, took  any  notice  of  any  right  in  the  trus- 
tee or  in  the  creditors  secured  in  the  deed  of 
trust  They  have  not  appealed,  however,  and 
do  not  complain  of  the  decree  appealed  ftom, 
but  acquiesce  In  it  Berhaps  the  debts  so  se- 
cured, though  the  record  does  not  show  it,  have 
been  discharged. 

For  the  foregoing  reasons,  the  decree  of  the 
dicult  court  must  be  afflnned. 


(93  Va,  565) 
FACKIiBB  V.  BEBBT  ct  aL 

(Supreme  Court  of  Appeals  of  Yir^ia.    Sept 
2^  188a) 

Dbbd— Construction— Estate  Cokvbtio. 

A  deed  to  a  trustee,  to  hold  as  the  "abso- 
lute" property  of  the  snrantor's  wife,  **that  she 
may  have  a  pennan^it  nome  for  her  hfe,  and  his 
d^ildren  by  her  a  pittance  after  her  death,** 
GonYevs  to  the  wife  a  fee  simple,  and  not  merely 
a  life  estate  with  remainder  to  the  children. 

Appeal  from  circuit  court  Augusta  county; 
WlUlam  McLaughlin,  Judge. 

Bill  by  Ann  Eliza  Berry  and  others  against 
F.  P.  Fackler.  There  was  a  decree  for  com- 
plainants, and  defendant  appeals.    Beversed. 

Bichelberger,  Elder  &  Elder,  ft>r  appellant 
Jaa  Bumgarder,  for  appellees. 

KEITH,  P.  Ann  Eliza  Beny  and  others 
filed  their  bill  in  the  circuit  court  of  Augusta 
county,  alleging  that  they  are  the  children  oi 
Midiael  and  Elizabeth  Fackler,  deceased;  that 
on  October  5,  1852,  Michael  Fackler  conveyed 
a  tract  of  land  in  the  county  of  Augusta,  oon- 
taining  10  acres,  "to  John  B.  Watts,  trustee^ 
to  hold  as  the  absolute  property  of  his-  wife^ 
Elizabeth  Fackler,  by  whom  he  derived  the 
premises,  that  she  may  have  a  permanent 


25  SOUTHEASTBBN  RBPORTER. 


iVa. 


tome  fbr  her  life,  ^nd  his  children  by  her  a 
pittance  after  her  death."  Elizabeth  Fackler 
on  the  Slst  of  July,  1838,  conveyed  this  tract 
of  land  to  her  son  F.  P.  Fackler,  In  fee  simple, 
ui>on  the  consideration  set  out  In  the  deed. 
Ttie  bill  alleges  that  mider  the  deed  from 
Michael  Fackler  to  John  B.  Watts,  trustee, 
Elizabeth  Fackler  took  only  a  life  estate, 
with  remainder  to  the  children  of  herself  and 
Michael  Fackler,  and  that,  therefore,  the  deed 
from  Elizabeth  Fackler  to  F.  P.  Fackler  con- 
veyed to  him  no  greater  Interest  than  Eliza- 
beth Fackler  heraelf  possessed,  and  that  at  her 
death  the  property  vested  in  the  children  of 
Michael  and  Elizabeth  Fackler,  and  is  sub* 
ject  to  be  partitioned  among  them.  The  bill 
prays  that  F.  P.  Fackler  and  such  others  of 
the  children  of  Michael  and  Elizabeth  Fadder 
as  had  not  been  named  plaintiffs  to  the  bill 
be  made  parties  defendant  thereto  (naming 
them);  that  the  deed  from  Elizabeth  Fackler 
to  F.  P.  Fackler,  in  so  far  as  it  purports  to 
convey  anything  more  than  the  life  estate  of 
Elizabeth  Faokler,  may  be  declared  null  and 
void;  that  the  .property  may  be  partitioned 
among  those  Interested;  and,  if  found  to  be 
incapable  oi  partition  in  kind,  that  it  be  sold 
for  the  purpose  of  partition,  and  the  proceeds 
of  sale  divided  among  those  entitled.  F.  P. 
Fackler  answered  the  bill,  and  the  cause  came 
on  to  be  heard  before  the  circuit  court,  which 
decreed  that  the  deed  from  Elizabeth  Fackler 
to  F.  P.  Fackler  should  be  declared  null  and 
void,  and  "of  no  eftect,  so  far  as  the  same  la 
In  conflict  with  the  rights  of  the  childi^n 
and  grandchild  of  Elizabeth  Fackler**;  and,  it 
being  conceded  that  the  land  was  not  suscepti- 
ble of  partition,  conmiissioners  were  appointed 
to  sell  it  From  this  decree  F.  P.  Fackler  ap- 
plied to  one  of  the  judges  of  this  court  for  an 
appeal  and  supersedeas,  which  were  awarded. 
The  only  point  necessary  to  be  decided, 
though  others  were  discussed  at  the  bar,  is, 
what  estate  vested  in  Elizabeth  Fadder  by  the 
deed  from  Michael  Fackler  to  John  B.  Watts, 
trustee,  for  her  benefit?  We  must,  of  course, 
give  effect  to  the  Intention  of  the  grantor, 
which  is  to  be  ascertained  from  the  language 
used,  giving  to  the  words  the  meaning,  com- 
monly attributed  to  them.  The  grant  is  to 
the  trustee,  his  heirs  and  assigns,  to  hold  as 
the  absolute  property  of  Elizabeth  Fackler. 
Language  more  expressive,  apt,  and  suitable 
to  the  conveyance  of  a  fee  simple  could  not 
have  been  used.  "Absolute"  is  defined  to  be 
'^unrestricted;  unlimited;  complete.'*  It  is  as 
though  the  grantor  had  said,  *T  give  to  my 
wife  the  unlimited,  the  unrestricted,  the  com- 
plete estate  in  the  property  hereby  conveyed." 
Had  the  deed  stopped  here,  we  cannot  suppose 
that  any  question  would  have  been  raised  as 
to  the  interest  vested  in  Mrs.  Fackler;  but  it 
is  contended  that  the  residue  of  the  clause,  in 
which  the  grantor  declares  that  he  conveyed 
it  as  the  absolute  property  of  his  wife,  Eliza- 
beth Fackler,  "by  whom  he  derived  the  prem- 
ises, that  she  may  have  a  permanent  home  for 
life,  and  his  children  by  her  a  pittance  after 


her  death,*'  Is  effectual  to  reduce  the  estat* 
In  fee  simple,  which  would  otherwise  have 
passed,  to  a  life  estate  in  Elizabeth  Fackler* 
and  to  create  a  remainder  in  his  children  by 
her,  after  her  death.  Where  an  estate  has 
been  clearly  vested  by  one  portion  of  an  instru- 
ment, it  can  only  be  divested  by  language  equal- 
ly free  from  doubt  See  opinion  of  Buchan- 
an, J.,  in  Gaskins  v.  Hunton  (Va.)  23  S.  E., 
at  page  885,  and  authorities  cited.  It  \a  far 
from  being  clear  that  the  language  adverted 
to  was  designed  by  Michael  Fadder  to  reduce 
the  estate  given  his  wife  from  a  fee>taimple 
to  a  life  Interest  The  most  that  can  be  said 
of  the  language  relied  upon  to  vest  an  interest 
in  their  children  under  the  deed  from  Michael 
Fackler  to  Elizabeth,  his  wife,  is  that  it  indi- 
cates the  motive  which  induced  the  execution 
of  that  instrument  He  gives  to  his  wife  the 
absolute  property,  that  "she  may  have  a  per- 
manent home  for  life,  and  his  children  by  her 
a  pittance  after  her  death.**  The  word  "that," 
In  the  sense  here  used,  is  equivalenit  to  "in  or- 
der that,"  "to  the  end  that,"  and  was  never 
designed,  to  vest  any  interest  or  estate  hi  his 
children  by  her.  There  is  a  class  of  cases,  be- 
ginning with  Wallace  v.  Dold,  3  Leigh,  268, 
and  running  down  to  Mosby  v.  Paul's  Adm'r, 
88  Va.  533,  14  S.  E.  336,  in  all  of  whi<^  the 
language  used  is  far  more  apt  and  proper  to 
create  an  interest  in  the  children  than  that 
upon  which  we  are  commenting;  but  In  each 
of  those  cases  it  was  held  that  the  mother  took 
a  fee  simple,  to  the  ezchision  of  any  interest 
whatever  in  the  children,  who  were  named 
merdy  tia  indicating  the  motive  or  cooaldera- 
tion  for  the  gift  We  are  of  opinion  that  the 
circuit  court  erred  in  ^decreeing  that  the  diil- 
dren  of  Micha^  and  Elizabetb  Fackler  had  any 
interest  under  the  deed  of  October  5,  1852,  and 
in  directing  a  sale  of  the  property  for  parti- 
tion among  them.  The  decree  must  therefore 
be  reversed,  and  this  court  will  enter  such  de- 
cree as- the  circuit  court  of  Augosta  county 
should  have  rendered. 


(93  Va.  5e9> 

YIBGINIA  HOT  SPRINGS  CO.  «t  sL  r. 
HARBISON.      . 

(Supreme  Court  of  Appeals  of  Virginia.    Sept» 
24,  1896.) 

VBITDOB  and  FUBOHASEB  —  (30VTRA0T  OT  BaUI  — > 
SpBCIFIO  PEHrORMA^OB. 

After  negotiations  for  the  sale  and  pur- 
chase of  a  lot  had  been  continued  for  some  time 
by  letter,  the  purchaser  made  an  offer  for  a  lat 
of  certain  dimensions,  to  which  the  owner  an- 
swered by  offering  to  accept  the  price  for  a  lot 
of  smaller  size,  provided  they  could  agree  on 
other  points.  The  purchaser  then  wrote  that 
he  accepted  the  proposition  on  the  term^  and 
conditions  stated  in  a  former  letter,  and  re- 
quested that  a  deed  be  executed  and  sent  him. 
When  the  deed  was.  received,  it  contained  con- 
ditions to  which  the  purchaser  refused  to  ac- 
cede. Held,  that  the  letters  did  not  constitute  m 
contract  which  the  purchasec  could  specifically 
enforce. 

Appeal  from  circuit  court,  Bath  county;  Wil> 
Uam  McLaughlin,  Judge. 
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Action  by  R.  J.  Etorrtoon  agaixuit  the  Vir- 
ginia Hot  Springs  Oompany  and  others.  De- 
cree for  complainant,  and  defendants  appeaL 
Beveraed. 

W.  M.  &  J.  T.  McAllister  and  R.  L.  Par- 
rlsh,  for  appellants.  J.  W.  Stephenson,  for 
appellee. 

KEITH,  P.  R.  J.  Harrison  filed  his  biU  In 
the  circuit  court  of  Bath  county,  praying  for 
the  specific  performance  of  a  contract  for  the 
purchase  of  a  lot  from  the  Hot  Springs  Com- 
pany;  making  the  company,  H.  T.  Wickham, 
and  Henry  Taylor,  Jr.,  trustees,  parties  de- 
fendant. The  Hot  Springs  Oompany  answer^ 
ed  the  bill,  and  ftom  the  pleadings  and  proofs 
the  case  appears  to  be  as  follows:  The  Vir- 
ginia Hot  Springs  Company  is  the  equitable 
owner  of  the  Hot  Springs  property,  situated 
in  Bath  couhty,  Va.,  whidi  it  has  greatly  im- 
proved as  a  health  and  pleasure  resort  The 
legal  title  thereto  is  in  H.  T.  Wickham  and 
Henry  Taylor,  Jr.,  as  trustees.  The  property 
has  in  part  been  divided  into  lots,  which  have 
been  offered  for  sale.  In  the  autumn  of  1894, 
R.  J.  Harrison,  desiring  to  purchase  one  of 
these  lots,  commenced  negotiations  to  that  end 
with  Decatur  Axtell,  the  president  of  the  Hot 
Springs  Company;  and  on  November  22d  of 
that  year  Axtell  wrote  to  Harrison  a  letter, 
filed  as  Exhibit  A  with  the  bill,  whidi  is  as 
follows:  "Richmond,  Va.,  November  22,  1894. 
Mr.  R.  J.  Harrison,  Hot  Springs,  Va,— 'Dear 
Slrr  Mr.  IngaUs  says  he  will  give  the  $72  rent 
If  you  will  have  the  office  built  of  pressed 
brick.  He  says  it  ought  to  be  light  colored, 
and  very  handsome.  If  you  will  make  it  of 
light-colored  brick,  and  very  handsome,  I  wlU 
undertake  to  get  one-half  rates,  and  you  can 
depend  on  it,  although  I  have  not  yet  seen  Mr. 
Ingalls  about  It  Mr.  IngaUs  also  says  that 
we  can  sell  you  the  lot  you  describe  to  me  for 
91,500;  you  to  put  up  a  brick  store  of  two 
stories  or  more,  and  run  it  as  a  general  store, 
Including  the  drug  business,  as  you  please. 
You  mentioned  the  other  day  about  restric- 
tions. We  want  to  give  you  as  few  of  them 
as  possible.  But  you  better  read  over  our 
printed  deed,  and  see  if  it  is  objectionable.  I 
do  not  think  it  can  be.  We  will  have  to  add 
to  it  that  you  shall  not  put  up  any  fences,  out- 
side privies,  nor  unsightly  structures,  and  shall 
connect  with  the  sewer  system.  I  don't  know 
of  anything  else.  The&e  restrictions  are,  of 
course,  in  the  interest  of  lot  purchasers  as 
much  as  the  company.  I  also  mentioned  to 
Mr.  Ingalls  your  deshre  of  being  connected 
with  the  purchases  of  the  comiumy,  but  told 
him  that  you  did  not  make  this  a  condition.  He 
has  not  replied  about  this,  but,  as  I  told  you, 
I  am  satisfied  that  it  is  a  matter  that  may  well 
receive  our  attention.  I  am  sure  he  won't 
make  it  a  condition  in  selling  of  the  lot,  tor 
would  I  want  to  recommend  it  in  that  shape. 
I  believe  we  have  now  a  pretty*  definite  under- 
standing, and  hope  you  wlU  go  ahead.  I  am 
very  sure  the  business  wiU  be  one  that  will 
give  you  the  occupation  you  need,  and  first- 


rate    returns.    Yours,    respectfully,    Decatur 
Axtell,  Presf 

There  seems  to  have  been  some  verbal  com- 
munication between  the  president  of  the  Hot 
Springs  Company  and  Harrison  relative  to 
these  negotiations,  but  no  writings  passed  be- 
tween them,  after  the  letter  just  copied,  until 
February  22, 1895,  when  Decatur  Axtell  wrote 
to  Harrison  as  follows:  "Richmond,  Va., 
B>b'y  22nd,  1895.  R.  J.  Harrison,  Bsq.,  Hot 
Springs,  Va.— Dear  Sir:  Mr.  Ingalls  and  Mr. 
Osborn  called  my  attention  to  my  letter  to  Mr. 
IngaUs,  of  Nov.  17th,  1894^  about  your  lot,  in 
which  I  say:  'Mr.  Harrison  oifers  $1,500  cash 
for  a  lot  125  feet  front,  about  60  feet  deep, 
across  the  road  leading  to  the  stable  from  Mc- 
CUntic's  and  Pole's  lots,  coming  up  In  the 
angle  far  enough  so  that  there  will  be  no  one 
above  him.  He  will  undertake  to  put  up  a 
large  (two  or  more  stories,  brick)  general  store 
at  once.  I  told  him  I  would  reconmiend  this, 
and  I  have  no  hesitation  in  doix^  so.  It  is 
an  opportunity  which  we  ought  not  to  forego. 
He  says  he  means  business.'  I  got  an  imme- 
diate reply  from  Mr.  Ingalls,  by  wire,  saying, 
•I  am  willing  to  let  Harrison  have  the  lot.' 
My  attention  is  called  to  the  difference  in 
size  of  the  lot,  and  that,  while  It  was  assented 
to  at  the  time.  It  was  done  realizing  that  we 
were  perhaps  subjecting  ourselves  to  some 
criticism  on  account  of  the  prlceli  which  we 
asked  McOlintic  and  Dr.  Pole  for  lots  which 
bear  no  comparison  whatever  to  this  hi  size. 
Mr.  IngaUs'  and  Mr.  Osbom's  ideas  about  this 
are  certaii^y  very  forcible,  and  respond  to 
opinions  which  I  have  already  advanced  to 
you.  I  shaU  see  you  to-morrow,  and  hope  you 
shaU  be  able  to  confine  your  lot  to  the  original 
dimensions  which  I  presented  to  Mr.  Ingiills 
last  November.  It  seems  to  me,  it  should  be- 
ample  enough;  for,  if  you  really  need  more 
room,  I  wUl  consider  the  terms  for  the  same 
with  you.  Yours,  respectfully,  Decatur  Ax- 
teU,  President." 

No  written  reply  to  this  letter  appears  in 
the  record,  but  on  March  6,  18d5,  Harrison 
wrote  as  foUows  to  Axtell:  ''Hot  Springs, 
Bath  county,  Va.,  Mar.  6,  1895.  Decatur  Ax- 
teU,  Bsq.— Dear  Sir:  Referring  to  our  con- 
versation in  regard  to  that  lot  opposite  Me- 
Clintic's  store  and  Dr.  Pole's  cottage  (of- 
fice), upon  which  I  desire  to  erect  a  store 
building,  I  am  willing  to  give  $1,500  cash  for 
it,  if  140  feet  fronting  on  the  line  of  present 
roadway,  and  running  back  at  right  angles 
to  meet  that  20-foot  roadway,  alongside  of 
the  Hot  Springs  run,  or  creek,  and  that 
triangle  at  east  end  of  lot  to  be  left  open. 
And  ten'  foot  common,  or  joint,  alleyway 
alongside  west  end  of  the  lot  Please  give 
me  an  immediate  answer.  Yours,  respect- 
fully, R.  J.  Harrison." 

On  March  8, 1895,  AxteU,  in  reply  to  Harri- 
son's letter  of  the  Gth,  wrote  as  foUows: 
"Richmond,  Va.,  March  8th,  1895.  Mr.  R.  J. 
Harrison,  Hot  Springs,  Virginia— Dear  Sir: 
My  advices  from  Cincinnati  are  that  if  you 
want  the  lot  as  originaUy  agreed  upon,— 125 
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feet  frontage,— for  $1,500,  It  is  aU  right.  If 
this  is  satisfactory,  we  will  take  up  the  other 
points,  a4d  see  if  they  can  be  agreed  npon. 
If  it  is  not  satisfactory,  we  will,  of  course, 
consider  that  nothing  has  been  said,  and  that 
it  is  all  ended.  Yours,  respectfully,  Decatur 
Axtell,  Prest" 

On  March  11, 1895,  Harrison  replied  as  fol- 
lows to  AxteU's  communication  of  M&rch 
8th:  "Hot  Springs,  Va.,  March  11,  1895. 
Decatur  Axtell,  President  V.  H.  S.  Co.:  Your 
,letter  of  March  8th,  '95,  duly  received,  I 
accept  the  lot  at  Hot  Springs,  Virginia, 
fronting  one  hundred  and  twenty-fiye  (125) 
feet  on  the  line  of  the  main  avenue,  and 
running  back  at  right  angles  to  within  twen- 
ty (20)  feet  of  the  edge  of  the  Hot  Springs 
branch,  on  the  terms  and  conditions  men- 
tioned in  your  letter  to  me  Nov.  22nd,  ^94. 
Please  prepare  deed  and  send  to  me  at  once. 
Very  respectfully,  &c.,  R,  J.  Harrison." 

When  the  case  came  oit  to  be  heard,  the 
circuit  court  was  of  opinion  that  a  contract 
upon  the  part  of  the  Hot  Springs  Company 
for  the  sale  of  a  lot  to  Harrison  had  been 
proven  by  the  evidence,  under  circumstances 
that  entitled  the  plaintiff  to  its  specific  ex- 
ecution, and  entered  a  decree  to  that  effect, 
from  which-  the  Hot  brings  Company  ap- 
pealed. 

A  great  many  questions  were  discussed  in 
the  argument  of  this  case,  which,  in  the 
view  we  have  taken  of  it,  need  not  be  con- 
sidered. The  vital  issue  to  be  determined 
at  the  very  threshold  of  the  investigation 
is  whether  or  not  the  plaintiff  and  defendant 
have  entered  into  the  contract  that  is  set 
out  in  the  bill  of  complaint  In  the  letter 
of  November  22,  1894,  the  president  of  the 
Hot  Springs  Company  offers  to  sell  the  lot 
about  which  verbal  negotiations  had  taken 
place  between  himself  and  the  plaintiff  for 
$1,500,  upon  which  a  brick  store,  of  two 
stories  or  more,  was  to  be  erected,  in  which 
a  general  store  and-  drug  business  was  to 
be  conducted.  Fi^m  that  letter  it  appears 
that  in  their  conversations  certain  restric- 
tions, which  the  Hot  Springs  Company 
thought  proper  to  impose,  had  been  dis- 
cussed, and  Harrison  is  advised  to  read  over 
the  forms  of  printed  deeds  in  use  by  the 
Hot  Springs  Company i  He  was  told,  in  ad- 
dition, that  he  would  be  forbidden  to  e'Tect 
fences,  unsightly  structures,  and  other  ob- 
jectionable buildings,  and  that  he  would  be 
required  to  connect  with  the  sewer  system. 
In  the  letter  from  Axtell  of  February  22d, 
he  refers  to  a  communication  received  by 
him  from  Mr.  Ingalls  and  Mr.  Osbom,  di- 
rectors in  the  Hot  Springs  Company.  From 
this  letter  it  appears  that  Axtell  had  on  the 
17th  of  November,  1894,  notified  Mr.  Ingalls 
that  Harrison  had  offered  $1,500  in  cash  for 
a  lot  of  125  feet  front  and  about  60  feet 
deep,  and  that  Ingalls  had,  by  wire,  signified 
his  acceptance  of  that  offer.  Axtell  then 
goes  on  to  say  that  his  attention  had  been 
called  to  the  difference  in  the  size  of  the  lot. 


—evidently  meaning  that  the  lot  described 
in  his  letter  to  Ingalls  was  larger  than  had 
been  mentioned  theretofore,«-and  continues: 
"I  shall  see  you  to-morrow,  and  I  hope  you 
shall  be  able  to  confine  your  lot  to  the  orig- 
inal dimensions  which  I  presented  to  Mr. 
Ingalls  last  November.  It  seems  to  me  thai 
it  should  be  ample  enough;  for,  if  you  really 
need  more  room,  I  will  consider  the  terms 
with  you."  Not  only  is  there  no  evidence 
in  the  record  that  up  to  this  time  the  offer 
of  November  22d  had  been  accepted,  but  this 
letter  of  February  22d  is  proof  to  the  con- 
trary. The  letter  of  March  6th,  from  Harri- 
son to  Axtell,  seems  to  have  been  written 
in  reply  to  that  from  Axtell  to  him  of  Feb- 
ruary 22d,  and  offers  $1,500  in  cash  for  a 
lot  with  a  frontage  of  140  feet,  and  certain 
conditions  which  need  not  be  specified.  This 
letter  was  not  only  not  an  acceptance  of  any 
offer  theretofore  made  by  the  Hot  Springs 
Company,  but,  inasmuch  as  it  introduced  a 
new  term,  IS  to  be  considered  as  a  rejec- 
tion of  the  proposition  theretofore  made. 
The  letter  of  March  8,  1895,  from  Axtell,  re- 
news the  offer  of  the  lot  with  a  frontage  of 
125  feet  for  $1,500,  which  is,  of  course,  a 
rejection  of  the  proffer  of  $1,500  for  a  lot  of 
140  feet  frontage.  He  then  goes  on  to  say: 
'*If  this  is  satisfactory  we  will  take  up  the 
other  points,  and  see  if  they  can  be  agreed 
upon.  If  it  is  not  satisfactory,  we  will,  of 
course,  consider  that  nothing  has  been  said, 
and  that  it  is  all  ended."  Which  is  equival- 
ent to  saying  that:  "We  will  sell  you  a  lot 
of  125  feet  frontage  for  $1,500,  provided  we 
can  agree  upon  other  points  which  must  be 
considered  between  us;  and,  if  we  cannot 
reach  a  satisfactory  conclusion  upon  those 
subjects  which  are  to  be  discussed,  we  will 
consider  that  all  is  ended."  Harrison  re- 
plies to  this:  "Your  letter  of  March  8tb, 
'95,  duly  received.  I  accept  the  lot  at  Hot 
Springs,  fronting  125  feet  on  the  line  of  the 
main  avenue,  and  running  back  at  right 
angles  to  within  twenty  (20)  feet  of  the  edge 
«f  the  Hot  Springs  braach,  on  the  terms 
and  conditions  in  your  letter  to  me  of  Nov. 
22,  '94.  Please  prepare  deed  and  send  to 
me  at  once."  A  deed  was  prepared  and 
sent  to  Harrison,  which  contained  the  "otb- 
er  points"  which,  by  the  letter  of  March 
8th,  were  to  be  the  subject  of  negotiation  be- 
tween the  parties  if  the  offer  of  thc^  lot  with 
the  dimensions  and  at  the  price  stated  in 
that  letter  was  accepted;  but,  when  Harri- 
son came  to  inspect  the  deed  thus  tendered, 
he  found  that  it  contained  restrictions  and 
conditions  which,  in  his  Judgment,. so  far 
diminished  the  value  of  the  property  that 
he  declined  to  accept  it  He  then  deter- 
mined to  rely  upon  his  contract,  and  to  seek 
redress  in  the  courts. 

In  1  Chit  Cent  (11th  Am.  Ed.),  it  to  said 
at  page  16:  '^Where  an  agreement  Is  flougfat 
to  be  established  by  means  of  letters,  such 
letters  will  not  constitute  an  agreement,  un- 
less the  answer  b^  a  simple  acceptance  of 
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tbe  inroposalt  without  tlie  Introduction  of  any 
new  term."  And  again:  *1f  tlie  original 
offer  leave  anything  to  be  settled  by  fntare 
arningement,  it  Is  merely  a  proposal  to  enter 
into  an  agreement  *  *  *  The  agreement 
la  not  complete  nntil  there  is  npon  the  face 
of  the  correspondence  a  clear  accession  on 
both  sides  to  one  and  the  same  set  of  terms.** 
In  1  Pars.  Oont.  (eth  Ed.)  p.  476,  it  is  said: 
'The  assent  mnst  comprehend  the  whole  of 
the  proposition.  It  mnst  be  exactly  iequal  to 
Its  extent  and  provisions,  and  it  mnst  not 
qualify  them  by  any  new  matter.*'  To  the 
same  effect  are  the  decided  cases.  In  Edi- 
chal  Bullion  Co.  y.  Columbia  Gold-Min.  Co., 
87  Va.,  at  page  651,  13  S.  B.,  at  page  108,  it 
is  said,  **A  proposal  to  accept,  or  an  ac» 
ceptance,  on  terms  varying  from  those  offer* 
ed,  is  a  rejection  of  the  offer,"  and  **a  subse- 
"^uent  acceptance  upon  the  terms  offered 
does  not  make  a  contract*^  In  Minneapolis 
&  St.  L.  Ry.  Co.  V.  Columbus  RoUing-MiU 
Co.,  119  U.  S.  149,  T  Sup.  Ct  169,  it  is  said: 
"As  no  contract  is  complete  without  the 
mutual  assent  of  the  parties,  an  offer  to 
sell  Imposes  no  obligation  until  it  is  accepted 
according  to  its  terms.  So  long  as  tbe  offer 
has  been  neither  accepted  nor  rejected,  the 
negotiation  remains  open,  and  Imposes  no 
obligation  upon  either  party.  The  one  may, 
decline  to  acoept,  or  the  other  may  withdraw 
his  offer,  and  either  rejection  or  withdrawal 
leaves  the  matter  as  if  no  offer  had  ever 
been  made.  A  proposal  to  accept,  or  an  ac- 
ceptance, upon  terms  varying  from  those  of* 
fered,  is  a  rejection  of  the  offer,  and  puts 
an  Old  to  the  negotlatipn,  unless  the  party 
who  made  the  original  offer  renews  it,  or  as* 
sents  to  the  modification  suggested.  The 
other  party,  having  once  rejected  the  offer, 
cannot  i^fterwards  revive  it  by  tendering  an 
acceptance  of  it." 

Applying  the  principles  thus  enunciated, 
and  which  are  too  well  settled  to  require  any 
extended  citation  of  authority.  It  appears 
that  the  letter  from  Harrison  dated  March 
6, 1895,  was  a  rejection  of  all  offers  previous- 
ly made,  and  terminated  the  negotiation. 
The  letter  from  Axtell  of  March  8th  was  a 
renewal  of  those  negotiations,  but  not  in  a 
form  which  admitted  of  an  unqualified  ac- 
ceptance, because,  while  the  dimensions  of 
the  lot  are  stated,  and  the  price  which  the 
company  was  ready  to  take  for  it  is  fixed,  it 
declares  that,  before  a  contract  could  be  con- 
suihmated,  other  points  were  to  be  consid- 
ered. All  points  thus  reserved  for  future  ne- 
gotiation between  the  parties  were  presented 
In  the  deed  which  the  company  tendered, 
and  which  Harrison  rejected.  It  is  evident, 
therefore,  that  the  appellant,  through  its 
president,  and  R.  J.  Harrison  never  agreed 
npon  all  the  terms  and  conditions  of  a  con- 
tract There  was  never  a  time,  upon  the 
face  of  the  correspondence,  "when  there  was 
a  clear  accession  on  both  sides  to  one  and 
the  same  set  of  terms."  It  follows,  therefore, 
that  the  contract  as  set  out  in  the  biU  has 


^t  been  established  liy  the  proof,  and  that 
the  circuit  court  erred  in  decreeing  its  spe- 
dfle  performance,  and  Its  decree  must  there* 
fore  be  reversed. 

m  Va.  605) 
SUPREME  LODGE,  KNIGfiTS  OP  PTTH- 
IAS.  V.  WELLER. 

(Supreme  Court  of  Aimeals  of  Virginia.    Oct  1, 


CORPOKATIONS  —  AMENDMENT  OF   Bt-LaW8  ArrBR 

Expiration  op  Chaktbr— Rbinoo»> 

PORiLTION— FLBA  DINO. 

l.The  Supreme  Lodge,  Knights  of  Pythias 
of  thcf  World,  having  been  incorporated  in  1870 
under  a  law  of  congress  limiting  the  life  of  cor- 
porations  formed  thereunder  to  20  years,  was 
dissolved  by  operation  of  law,  and  its  cor- 
porate powers  ceased,  in  1800;  and  a  bv-law 
purporting  to  have  been  adopted  in  180d,  by 
which  it  was  provided  that  the  corporation 
should  not  be  uable  on  certificates  issued  to 
members  of  the  endowment  rank  in  case  of  the 
suicide  of  the  holder^  was  void,  and  did  not  af- 
fect existing  contracts. 

2.  The  act  of  congress  of  June  29,  1894,  re* 
incorporating  the  Supreme  Lodge,  Knights  of 
Pythias,  did  not  operate  to  continue  the  old 
corporanon,  which  ceased  to  exist  by  limitation 
in  1890,  nor  to  validate  corporate  acts  attempt- 
ed to  be  performed  after  the  expiration  of  Its 
former  charter. 

8.  A  corporation  Is  not  exempted  from  a  pro- 
vision of  the  general  law  under  which  it  is  in- 
corporated by  reason  of  the  fact  that  such  pro- 
vision is  not  embodied  in  its  charter,  nor  by  a 
subsequent  repeal  of  the  provision,  unless  the 
amenament  clearly-  provides  that  it  shall  be 
retroactive. 

4.  A  declaration  in  covenant  against  a  corpo- 
ration is  not  supported  by  proof  of  a  contract 
made  by  another  corporation,  nor  is  such  proof 
rendered  admissible  by  evidence  that  defendant 
has  assumed  the  obligation  of  the  contract  de- 
clared on,  in  the  absence  of  an  aUegation  of 
such  tAcL 

Error  to  huatingB  court  of  Staunton;  Cbarlei 
Orattan,  Judge.. 

Action  by  Maggie  S.  WeUer,  hi  her  own 
right,  and  aa  guardian  and  next  friaid  of  her 
children,  agahist  the  Supreme  Lodge,  Knights 
of  Pyttiias,  to  recover  on  an  endowment  certi- 
ficate. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Turk  &  Holt,  for  plaintiff  In  error.  Chalk- 
ley  &  Nelson,  for  defendant  In  error. 

HARRISON,  J.  In  1881  William  H.  WeUer 
received  from  the  Supreme  Lodge,  Knights  of 
Pythias  of  the  World,  a  certificate  of  mem- 
bership for  f  1,000  in  the  ^'endowment  rank," 
which  is  in  effect  the  insurance  branch  of  the 
order.  In  1886,  upon  his  own  application,  be 
was  transferred  from  the  first  to  the  fourth 
class  of  insured;  surrendering  his  orighial  cer- 
tificafte,  and  receiving  in  Ueu  thereof  a  new  cer- 
tificate or  policy,  which  is  the  one  sued  upon 
in  this  action.  He  remained  a  member  in 
good  standing,  continuing  to  pay  his  dues  and 
assessments,  from  the  time  he  became  a  mem- 
ber of  the  order  untfi  his  death,  which  occur- 
red September  11,  1893. 

This  action  of  covenant  is  brought  by  his 
widow,  Maggie  S.  Weller,  to  her  own  right, 
and  as  guardian  and  next  friend  of  her  dill- 
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dren,  against  thp  Supreme  Lodge*  Knigbts  oC 
Pythias,  to  recover  the  amount  of  said  policy; 
it  being  for  her  and  their  benefit,  and  payable 
to  them.  In  addition  to  the  general  Issue,  the 
defendant  society  filed  two  special  pleas,  upon 
which  issue  was  Joined,  which  set  forth,  in 
substance^  that  the  deceajsed  had  voluntarily 
taken  his  own  life,  and  that,  under  a  by-law 
of  the  association  which  cozistituted  in  part 
the  contract  of  th^  assured  with  the  defend- 
ant, his  right  to  recover  was  forfeited. 

Upon  the  trial  the  defendant  society  offered 
to  prove  that  the  absured  did  voluntarily  de- 
stroy himself,  but  this  evidence  was  rejected 
by  the  court  for  the  reason  that  the  matter 
sought  to  be  proved  did  not  constitute  a  de- 
fense, in  the  absence  of  a  contract  relieving 
the  society  firom  liability  for  death  from  sui- 
cide, and  that  the  by-law  set  out  with  the 
defendant's  plea,  and  relied  on  as  showing  such 
a  contract,  was  void,  in  so  far  as  it  affected 
the  deceased.  This  ruling  was  excepted  to, 
and  coDStitutes  one  of  the  assignments  of  er- 
ror. 

It  appears  from  the  record  that  the  Supreme 
Lodge,  Knights  of  Pythias  of  the  World,  was 
incorporated  in  the  District  of  Oolumbia  in  the 
year  1870,  under  and  in  accordance  with  an 
act  of  congress  entitled  "An  act  to  provide  for 
the  creation  of  corporations  in  the  District  of 
Columbia  by  general  law,"  approved  May  5, 
1870. 

This  general  law  provided  that  the  life  of  all 
corporations  farmed  under  it  -should  be  limited 
to  20  years. 

The  by-law  relied  on  by  the  defendant  to  de- 
feat the  recovery  in  this  case  purports  to  have 
been  adopted  as  an  amendment  to  the  existing 
laws  at  a  regular  meeting  of  the  board  held 
January  12  and  18, 1893,— more  than  two  years 
after  the  time  fixed  by  law  when  the  life  of 
the  corporation  should  cease. 

The  record  shows  that  a  special  committee 
on  incorporation,  appointed  for  the  purpose, 
reported  in  September,  1894,  to  the  society, 
that  after  a  careful  examination  they  had 
found  that  the  charter  granted  the  Supreme 
Lodge)  Knights  of  Pythias  of  the  World,  had 
expired  by  limitation,  and,  deeming  it  of  great 
importance  that  the  order  should  be  legally  in- 
corporated, they  had  procured  from  congress 
an  act  of  incorporation  dated  June  29,  1894. 
This  new  act  incorporated  the  order  as  the 
"Supreme  Lodge,  Knights  of  Pythias,"  leav- 
ing off  the  words  "of  the  World." 

It  is  contended  by  the  defendant  society  that 
this  act  of  incorporation  was  a  mere  continu- 
ation of  the  original  charter;  that  the  new 
charter  of  1894  was  not  necessary,  but  was 
aiecured  only  out  of  abundant  caution;  and  fur- 
ther that,  even  if  the  original  charter  expired 
In  1890,  the  society  was  a  de  facto  corporation, 
continuing  Its  regular  business,  and  that  the 
question  of  its  legal  existence  was  one  that 
could  only  be  raised  by  the  power  which  cre- 
ated it,  and  not  by  a  member,  or  any  one  claim- 
ing under  him;  that  the  provision  in  the  new 
charter  "that  all  claims,  debts,  accounts,  things 


in  action  or  other  matters  of  business  of  what- 
ever  nature  now  existing,  for  or  against  the 
present  Supreme  Lodge,  Knights  of  Pythias, 
mentioned  in  section  one  of  this  act,  shall  sui^ 
Vive,  and  succeed  to  and  against  ttie  body  cor- 
porate and  politic  hereby  created^"  is  a  dec- 
laration of  the  existence  of  the  corporation 
of  1890  by  the  power  which  created  it  These 
contentions  cannot  be  sustained. 

When  the  limit  of  corporate  pow^  is  fixed, 
the  corporation  is  dissolved  when  the  period 
of  limitation  is  reached,  with  all  the  conse- 
quences of  a  dissolution  l^  any  other  mode. 
In'  5  Thomp.  Corp.  $  6651,  the  law  is  stated 
thus:  "If  the  charter  or  governing  statute  of 
the  corporation  fixes  a  definite  period  of  time 
at  which  its  corporate  life  shall  expire,  when 
that  period  is  reached  the  corporation  is  ipso 
facto  dissolved,  without  any  direct  action  to 
that  end  either  on  the  part  of  the  state  or  of 
its  members;  and  no  powers  created  by  the 
charter  or  govemliig  statute  can  thereafter  be 
exercised,  except  such  as  are  continued  by 
force  of  the  statqte  law  for  the  purpose  of 
winding  up  its  affairs." 

When  the  20-year  life  of  the  ciuirter  of 
1870  had  expiired,  the  corporation,  as  such, 
was  dead,  and  it  was  absolutely  without  pow- 
er to  adopt  the  by-law  relied  on  in  this  case. 
Nor  did  those  who  took  charge  of  tlie  af- 
fairs and  assets  of  the  corporation  after  its 
charter  had  expired  have  power  to  pass  such 
a  by-law.  • 

The  provision  in  the  new  charter  already 
quoted  binds  the  new  society  to  pay  all  the 
liabilities  of  the  old.  In  the  most  unqualified 
and  unconditional  way;  but  it  does  not,  as 
claimed,  revive  the  old  corporation,  or  give 
any  life  to  the  by-law  now  relied  on  by  the 
defendant. 

Inasmuch  as  the  new  charter  makes  no  al- 
lusion to  this  by-law,  it  is  to  be  presumed 
that  congress  did  not  intend  that  the  for- 
feiture contained  in  it  should  survive  to  the 
new  corporation. 

There  was  no  error  in  the  ruling  of  the 
lower  court  rejecting  the  evidence  of  suicide 
until  the  defendant  had  established  a  con- 
tract with  the  assured  relieving  it  from  lia- 
bility for  death  from  suicide;  and  it  follows 
from  what  has  been  said  that  there  was  no 
error  in  holding  further  that  the  by-law  set 
out  in  the  defendant's  special  plea,  and  re- 
Ued  on  as  the  evidence  of  such  a  contract, 
was  void  in  so  far  as  it  affected  the  de- 
ceased. 

The  defendant  society  further  insists  that 
inasmuch  as  the  20-year  limit  to  the  corpora- 
tion of  1870  was  not  embodied  in  its  charter, 
but  only  found  in  the  general  law  authoris- 
ing such  charters  to  be  created,  and  aa  con- 
gress in  1884  passed  an  amendment  to  said 
general  law  striking  out  the, 20-year  limit, 
the  life  of  said  corporation  thereby  became 
Indefinita 

This  position  is  not  tenable.  It  is  not  neo^ 
essaxy  that  the  general  law  should  be  copied 
In  the  charter.    It  forms  an  essential  part  of 
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It,  and  an  parties  ai«  bonnd  hy  Its  tenna, 
whether  copied  in  the  charter,  or  f  onnd  only 
on  the  statute  book.  The  amended  act  of 
1881,  etrlldng  oat  the  20-year  limit,  only  ap- 
plied to  eorporationa  thereafter  chartered.  It 
had  no  application  to  corporations  in  ex* 
tetence  at  the  time  it  was  passed.  A  statute 
does  not  have  a  retroactive  effect,  unless 
clearly  expressed  or  necessarily  implied. 

As  already  shown,  the  new  society  under- 
took to  pay  the  liahOities  of  the  old,  as  one 
of  the  terms  and  conditions  of  its  corporation; 
and  this  action  of  corenant  is  brought  by  the 
Idaintiffs  against  the  new  society,  and  the 
policy  or  certificate  issued  to  deceased  in 
1885  is  declared  on  as  having  been  issued  by 
the  defeuoaut  society,  and  the  declaration 
contains  no  aUegatlon  that  the  liability  had 
bec6me  that  of  the  defendant 

Upon  the  trial  the  defendant  moved  the 
court  to  strike  out  the  evidence  of  the  plain- 
tiffs, upon  the  ground  that  the  declaration 
did  not  allege  that  thox  liability  sought  to  be 
enforced  had  become  the  liability  of  the  de- 
fendant, society  chartered  in  1894.  On  the 
contrary,  it  appeared  from  the  evidence  pro- 
duced by  the  plaintiffs  that  the  obligation 
sued  on  was  a  covenant  made  by  the  corpo- 
ration which  expired  in  1880.  This  motion 
was  overruled  by  the  court,  and  the  ruling 
excepted  to. 

No  question  has  been  raised  as  to  the  form 
of  action  adopted  in  bringing  this  suit  Ordi- 
narily  assumpsit  would  seem  to  be  the  proper 
action,  under  the  circumstances  here  disclos- 
ed, and  it  has  not  been  without  doubt  that 
the  conclusion  has  been  reached  to  sustain 
the  action  of  covenant  In  this  case.  The  lan- 
guage used  by  the  defendant  in  its  charter, 
In  aclmowledglng  the  liabilities  of  the  old 
society  as  its  own,  would  seem  to  be  broad 
enough  to  justify  the  same  form  of  action 
against  the  society  taking  upon  itself  the 
liability  that  could  have  been  maintained 
against  the  society  issuing  the  policy.  It 
was,  however,  essential  that  the  declaration 
should  allege  that  the  debt  sued  for  had  be- 
come that  of  the  defendant  The  evidence 
must  be  confined  to  the  issues  made  by  the 
pleadinga  There  was  a  variance  between 
the  allegations  and  the  proof,  and  the  de- 
fendants motion  to  strike  out  the  plaintiff's 
evidence  ought  to  have  been  sustained. 

As  this  case  must  be  sent  back  for  a  new 
trial,  it  becomes  unnecessary,  and  would  be 
.improper,  to  pass  upon  other  assignments  of 
error  that  may  not  arise  on  the  next  trial, 
or  might  arise,  if  at  all,  in  a  different  form. 

For  the  error  of  the  court  in  overruling  the 
defendant's  motion  to  strike  out  the  plain- 
tiffs' evidence  because  it  did  not  correspond 
with  the  allegations  of  the  declaration,  its 
judgment  must  be  reversed,  the  verdict  set 
aside,  and  the  cause  remanded  to  the  hos- 
tlnga  court  for  a  new  trial  to  be  had  therein, 
with  direction  to  grant  leave  to  the  plaintiffs 
to  amend  theh:  declaration  If  they  shall  be  so 
advised. 


(93  Va.  e«7) 

PRISON  ABS'N  OF  VIRGINIA  v.  ASHB7. 

(Supreme  Court  of  Appeals  of  Vixginla.    Oct  5, 
1806.) 

Statctbs— Tjtlbs  ot  Acts— CoNBTiruTi OVAL  Law 
— SuPKBHB  Court  or  Appbals— Jurtbdiotjox. 

1.  Act  Feb.  27, 1806,  is  entitled  "An  act  in  re- 
lation to  commitments  of  minors  to  Prison  As- 
sociation of  Virginia  and  their  custody."  Sec- 
tions 1  and  2  provide  that  no  person  shall  be 
committed  to  or  detained  in  the  prison  associa- 
tion after  be  is  21  years  old,  under  what  cir- 
cumstances minors  may  be  committed  to  ttie  as- 
sociation, and  bow  and  at  whose  expense  they 
shall  be  conveyed  to  it  Section  3  provides  thai 
jurisdiction  of  all  habeas  corpus  and  other  pro- 
ceedings to  test  the  right  of  said  prison  associa- 
tion to  retain  custody  of  such  minors  as  shall 
be  committed,  etc.,  to  its  custody,  shall  be  ex- 
clusively in  the  circuit  court  of  Richmond. 
Ead,  that  the  subject  of  section  3  is  embraced 
in  the  title  of  the  act  within  Const  art.  5,  §  15. 

2.  Section  8,  Act  Feb.  27,  1896,  is  not  uncon- 
stitutional ttecause  it  talces  away  the  jurisdic- 
tion of  all  the  state  courts,  except  that  of  the 
circuit  court  of  Richmond,  to  award  writs  of  ha- 
beas corpus  where  parties  are  alleged  to  be  un- 
lawfuUy  detained  in  custody  by  the  association. 

3.  Const  art  6^  §  2,  providing  that  the  su- 
preme court  of  appeals  snail  have  appellate  Ju- 
risdiction only,  except  in  cases  of  habeas  corpus, 
mandamus,  and  prohibition,  does  not  confer  ju- 
risdiction on  sucn  court  in  cases  of  habeas  cor- 
pus, etc.,  but  simply  invests  such  court  with  ca- 
pacity to  receive  original  jurisdiction  In  those 
cases  in  the  event  the  legisiatiire  shall  see  fit  to 
confer  it 

Brror  to  drcult  court  Washington  county; 
John  P.  Sheffey,  Judge. 

Petition  by  William  Ashby  for  a  writ  of  ha- 
beas ooipus  to  obtahi  his  discharge  from  the 
custody  of  the  Prison  Association  of  Virginia, 
to  whidh  he  had  been  committed.  There  was 
a  judgment  granting  the  writ  and  the  prison 
association  brings  error.    Reversed. 

Fulkerson,  Pag  &  Hurt  and  J.  Randolph 
Tuck,  Jr.,  for  appellant  John  J.  Stuart,  for 
appeUee. 

BUCHANAN,  J.  A  number  of  Interesting 
and  hx^iwrtant  questions  were  raised  and  dis- 
cussed in  this  case,  but  in  the  view  we  taJse 
of  it  the  only  guesdon  that  it  is  necessary  for 
us  to  decide  is  the  constitutionality  of  an  act 
of  the  general  assembly  approved  Februsiy  27, 
1896. 

The  first  objection  to  the  validity  of  section 
8  of  the  act  is  that  its  tlUe  gives^no  intimation 
of  the  legislation  contained  in  that  section,  and 
that  it  is  therefore  void^  because  not  passed  in 
confonnlty  to  section  15,  art.  5,  of  the  constitu- 
tion. 

The  act  is  entitled  *'An  act  in  relation  to 
commitments  of  minors  to  Prison  Association 
of  Virginia  and  their  custody.*'  It  ccmtains 
four  sections. 

Hie  first  section  provides  that  no  person 
shall  be  committed  to  or  detained  in  the  prison 
assodation  after  he  has  reached  the  age  of  21 
years. 

The  second  section  provides  under  what  cir- 
cumstances minors  may  be  committed  to  the 
association,  and  how  snd  at  whose  expense 
they  shall  be  ccmveyed  to  It 
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Section  three  provides  that  ^'Jurisdiction  of  all 
habeas  corpus  and  other  proceedings  to  test  the 
right  of  said  Prison  Association  of  Virginia  to 
retain  custody  of  such  minors  as  sliall  be  com- 
mitted, or  surrendered  or  received  into  its  cus- 
tody shall  be  exclusively  in  the  circuit  court  of 
Richmond." 

The  fourth  section  provides  that  all  acts  or 
parts  of  acts  taiconsistent  with  the  act  are  re- 
pealed.    Acts  ,1895-96,  pp.  521,  522. 

The  rule  or  principle  established  by  this  court 
for  determining  whether  the  title  of  an  act  is 
sufficiently  comprehensive  to  embrace  the  va- 
rious provisions  which  are  contained  in  it,  un- 
der the  requirem^t  of  8ecti6n  15,  art  5,  of  the 
constitution,  is  this:  That,  although  the  act 
or  statute  authorizes  things  of  a  diverse  nature 
to  be  done,  the  title  will  be  sufficient,'  if  the 
things  authorized  may  be  fairly  regarded  as  in 
furtherance  of  the  object  expressed  in  the  title. 
AH  that  is  required  by  the  constitutional  provi- 
sion is  that  the  subjects  unbraced  in  the  stat- 
ute, but  not  specified  in  the  title,  are  congruous, 
and  have  a  natural  connection  with,  or  are  ger- 
mane to,  the  subject  expressed  in  the  title. 
Brown's  Case,  91  Va.  762,  771,  772,  21  S.  B. 
857,  360,  and  cases  dted;  Ingles  v.  Straus,  91 
Va.  209,  21  S.  B.  490. 

A  provision  in  the  act  providing  what  court 
shall  have  Jurisdiction  to  determine  whether  or 
not  the  minors  committed  to  and  held  by  the 
prison  association  aro  lawfully  in  its  custody, 
has  a  natural  connection  with,  and  is  germane 
to,  the  subject  expressed  In  the  title. 

The  title  of  the  act  is.  In  our  opinion,  suffi- 
ciently broad  to  cover  all  of  its  provisions. 

It  is  also  contended  that  taking  away  the 
Jurisdiction  of  all  the  courts  of  the  common- 
wealth, except  that  of  the  circuit  court  of  the 
dty  of  Richmond,  to  award  writs  of  habeas  cor- 
pus hi  cases  where  parties  are  aMeged  to  be 
unlawfully  detained  In  custody  by  the  prison 
association,  and  compelling  parents  or  guard- 
ians to  travel  "hundreds  of  miles  to  that  court 
to  sue  out  and  prosecute  this  great,  universal 
writ,"  is  such  an  abridgment  of  the  right  as  to 
render  section  3  of  that  act  unconstitutionaL 

In  determhdng  the  constitutionality  of  a  stat- 
ute, the  courts  have  nothing  to  do  with  the 
questicm  whether  or  not  the  legislation  contain- 
ed in  its  provisions  Is  wise  and  prop».  The  on- 
ly question  they  have  to  deal  with  Is  one  of 
power.  The  legislature  of  the  state  has  plenary 
legislative  power,  except  whero  it  Is  restricted 
by  the  constitution  of  the  state  or  (tf  the  United 
States. 

If  the  statute  whose  validity  is  attacked  is 
not  hi  conflict  with  the  state  or  federal  consti- 
tution, the  courts  have  no  power  to  declare  it 
invalid,  however  well  satisfled  they  may  be 
that  it  is  unwise  or  vlck>us  legislation. 

There  is  no  provision  In  the  constitution  which 
prohibits  the  legislature  from  conferrbig  exclu- 
sive Jurisdiction  upon  the  droult  court  of  the 
city  of  Richmond  to  award  writs  of  habeas  cor> 
pus  in  cases  where  the  party  for  whose  benefit 
tbe  writ  is  awarded  is  detained  In  the  custody 
of  the  prison  association. 


It  Is  alio  dalmed  that  HOb  oout  has  con* 
fened  apon  It  by  the  conatltiition  original  ju- 
risdiction to  hear  cases  of  habeas  corpus,  and 
that  section  3  of  the  act  la  Quesdon  Is  unconsti- 
tutional, because  it  attempts  to  depct?e  this 
court  of  that  Jurisdiction. 

If  It  were  tme  that  the  constitution  confined 
upon  this*  court  original  Jurisdiction  in  cases  ot 
habeas  cotpus,  it  by  no  means  follows  that  the 
act,  so  far  as  it  deprives  other  courts  of  their 
Jurisdiction  over  such  cases,  would  be  invalid. 

Section  2  of  article  6  of  the  constitution,  pro- 
viding that  this  court  shall  have  appdihite  Ju- 
risdiction only,  except  in  cases  of  habeas  cor- 
pus, mandamus,  and  prohibition,  does  not»  pn>- 
prio  vigore,  confer  Jurisdiction  Jupon  it . 

The  constitution  does  not  prescribe  any  case 
In  which  the  appellate  powers^  of  this  court ' 
shall  be  exercised,  nor  declare  that  It  shaUT  ex- 
ercise original  Jurisdiction  in  all  cases  of  habeas 
corpus,  mandamus,  and  prohibition.  The  ex- 
ception as  to  original  jurisdiction  in  cases  of 
mandamus,  habeas  corpus,  and  prohibition  in- 
vests the  court  with  capacity  to  receive  CHriginal 
Jurisdiction  In  those  cases  In  the  event;  the  leg- 
islature shall  see  fit  to  confer  it,  but  it  does  not, 
of  itself,  confer  the  jurisdictton. 

This  question  was  fully  considered  by  this 
court  In  the  case  of  Bamett  v.  Meredith,  10 
Grat.  650,  and  the  conclusion  reached— which 
has  since  been  followed— that  whatever  juris- 
diction this  court  exercises  must  be  by  vlrtoe  of 
some  statute  eiacted  in  conformity  to  the  con- 
stitution. Page  V.  Clq[)ton,  30  Grat  417;  Gresh- 
am  V.  Ewell,  84  Va.  784,  6  S.  B.  134;  Pitoe 
T.  Smith  (decided  at  the  April  tenn  oi  this 
court,  1896)  24  S.  E.  474. 

We  are  of  opinion  that  the  act  Is  not  uncon- 
stituttonal,  and  that  the  county  court  of  Wash- 
ington county  had  no  jurisdiction  of  the  case. 

The  judgment  complained  of  must  be  revetsed, 
the  writ  quashed,  and  the  case  dismissed. 


(98  Va.  6S6) 

DIAMOND  STATE  IRON  CO.  et  aL  v. 
ALBZ    K.   RARIG  CO.  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Oct  1, 

Bill  ot  Rbvibw^Essbntialb  of^Judombnt— Rbs 

Judicata  —  Procbbdings   to   Distributs 

AssBTS  of  Insolvbnt  Corporation. 

1.  A  corporation  conveyed  all  its  assets  to 
a  trustee  for  the  benefit  of  its  creditors.  'Hie 
trustee  resigned,  and  a  receiver  was  appointed, 
who  reported  to  the  court  as  to  a  certain  trana- 
actlon  out  of  which  claims  in  favor  of  the  cor- 
poration might  arise.  He  waa  authorised.  If 
so  advised  by  his  counsel,  to  bring  action  for 
their  enforcemeort,  but  no  such  action  was  com- 
menced, and  a  final  decree  for  distribution,  and 
discharging  the  receiver,  was  entered  without 
objection.  Afterwards  a  creditor,  who  partici- 
pated, in  the  distribution,  without  leave  of  court, 
filed  a  bill,  not  sworn  to,  nor  alleging  newly- 
discovered  evidence,  in  which  some  of  the  par^ 
ties  to  the  former  proceedings  were  made  pai^ 
ties,  and  others  were  joined,  seeking  to  enforce 
for  the  benefit  of  creditors  the  claims  in  favor 
of  the  corporation  so  reported  on  by  the  re- 
ceiver. Held,  that  such  bill  could  not  be  con- 
sidered a  bill  of  review  of  the  court's  decree. 
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2.  Such  proceeding  is  not  a  petition  for  re- 
hearing. 

3.  A  final  decree  in  proceedings  by  which 
the  assets  of  an  insolvent  corporation  are  admin* 
istered  through  a  receiver  is  conclusive  as  to 
all  matters  which  were  or  should  have  been 
litigated  in  the  coarse  of  such  proceedings;  and 
a  bill  cannot  thereafter  be  maintained  by  a  cred- 
itor of  the  corporation,  who  was  a  party  to  such 
proceedings^  and  participated  in  the  distribution 
of  the  assets,  against  other  parties,  to  enforce 
rights  alleged  to  exist  against  them  in  favor 
of  the  corporation,  upon  which  a  report  wsjs 
made  to  the  court  by  the  receiver,  but  to  en- 
force which  no  action  was  taken. 

Appeal  from  circuit  court,-  Rockbridge  coun- 
ty; William  McLaughlin,  Judge. 

Action  by  the  Diamond  State  Iton  Company 
and  others  against  the  Alex  K.  Rarlg  Company 
and  others.  From  a  decree  sustaining  a  de- 
murrer to  the  bill,  complainants  appeal.  Af- 
firmed. 

Winboume  Sc  Batchelor  and  KhJcpatrick  & 
Klrkpatrick,  for  appellants.  J.  G.  Haythe,  H. 
A.  Burroughs,  W.  A.  Anderson,  R.  U  Parrish, 
and  Hugh  A.  White,  for  appellees. 

OARDW^fiHiL,  J.  The  single  assignment  of 
error  in  the  petition  for  an  appeal  in  this  case 
l8  to  the  action  of  th^  circuit  court  of  Rock- 
bridge county  in  sustaining  the  demurrer  to 
Uie  petitioners'  blU. 

The  bill  filed  March  19,  1896,  l^  the  Dia- 
mond State  Iron  Company  and  others,  on  be- 
half of  themselres  and  all  other  creditors  of 
the  Alex  K.  Rarlg  Company,  a  corporation 
chartered  by  the  s  circuit  court  of  Rockbridge 
county,  Va.,  August  90, 1890,  against  the  Alex 
K.  Rarig  Company,  Alex  K.  Rarlg  &  Co.,  and 
numerous  other  parties,  stockholders  ox  sub- 
scribers to  the  stock  of  the  Alex  K.  Rarig  Com- 
pany, avers  that  the  complahiants  are  cred- 
itors of  the  Alex  K.  Rarig  Company,  and,  aft- 
er setting  out  their  respective  demands,  the 
amounts  thereof,  etc.,  it  says  that  on  the  9th 
day  of  February,  1892,  the  Alex  K.  Rarig  Com- . 
pany  conveyed  aU  of  its  assets  to  J,  E.  Mullen, 
trustee,  for  the  benefit  ratably  of  an  its  cred- 
itors; that  on  the  3d  Monday  in  March,  1892, 
the  Southern  Railway  Supply  Company,  a  sup- 
ply lienor  of  the  Aiex  K.  Rarlg  Company,  filed 
a  bill  in  the  ch'cuit  court  of  Rockbridge  coun- 
ty, on  behalf  of  itself  and  all  other  creditors, 
against  the  Alex  K.  Rarlg  Company,  and  Mul- 
len, trustee,  for  the  specific  object  of  enforcing 
its  lien,  and  incidentally  for  having  an  account 
stated  of  all  liens  and  their  priorities;  that  the 
Pocahontas  Coal  Company  also  filed  a  bill  in 
the  same  court  against  the  same  defendants 
for  the  enforcement  of  its  supply  lien;  that  on 
the  20th  of  April,  1892,  the  Morgan  Engineer- 
ing Company  and  others  filed  their  bill  of  com- 
plahit  in  the  corporation  court  of  the  city  of 
Buena  Vista  against  the  same  defendants,  the 
objects  of  which  were  to  have  the  deed  of 
trust  of  February  9,  1892,  to  Mullen,  trustee, 
administered,  under  the  supervision  and  direc- 
tion of  the  court,  to  require  the  trustee  to  give 
bond,  to  settle  his  accounts,  and  to  have  a  ptogar 
account  taken  of  the  debts  due  by  the  Alex  K. 


Rarig  Company,  their  respective  priorities  as 
liens  on  the  corporate  assets,  and  a  sale  of  the 
trust  property;  that  this  last-named  cause  was 
removed  to  the  circuit  court  of  Rockbridge 
county,  and  consolidated  with  the  other  two 
causes;  and  that  in  the  consolidated  causes  such 
proceedings  were  had  that  the  trustee,  Mullen, 
resigned  his  position  as  such,  and  the  property 
and  effects  of  the  Alex  K.  Rarlg  Company 
were  committed  to  R.  R.  Witt,  sheriff  of  Rock- 
bridge county,  and  as  such  receiver.  It  Is  fur- 
ther averred  that  the  receiver,  in  his  report  of 
September  19,  1893,  refers  to  a  contract  be- 
tween Alex  K.  Rarig  &  Co.,  of  the  one  part, 
and  the  Buena  Vista  Company  and  others,  of 
the  other  part,  dated  August  16,  1890,  which 
provides  for  the  purchase  by  the  parties  of  the 
second  part  from  said  Alex  K.  Rarig  &  Co.  of 
$25,000,  at  par,  of  Uie  capital  stock  of  the  Alex 
K.  Rarlg  Company;  that  the  r^;)ort  states  that 
this  amount  was  paid  to  said  Rarig  &  Co.l>y 
tlie  Alex  'K.  Rarig  Company,  and  asks  tbe 
judgment  of  the  court  whether  suit  should  be 
brought  for  the  recovery  of  the  amount  so 
paid;  and  that  the  court  thereupon  entered  an 
order  directing  the  receiver  to  sue  If  he  should 
be  so  advised  by  his  counsel,  but  at  the  Septem- 
ber term,  1894,  before  any  suit  was  brought 
by  the  receiver,  and  without  any  fn/ther  re- 
port by  him  on  this  subject,  a  decree  was  en- 
tered striking  the  cause  from  the  docliet;  and 
that,  therefore,  complainants  are  advised  and 
aver  that  this  decree  was  improvidently  en 
tered;  and  that  the  receiver's  counsel  had  not 
advised  against  the  right  to  recover  the  said 
amount;  and  that  complainants  charge  that 
the  claim  is  a  good,  valid,  and  Just  one,  and 
ought  to  be  paid.  Complainants  here  make 
exhibits,  and  ask  that  they  be  considered  as 
parts  of  their  blU,  a  copy  of  the  contract  of 
August  16,  1890,  referred  to,  a  copy  of  certain 
resolutions  passed  by  the  stockholders'  meet- 
ing-of  the  Alex  K.  Rai^g  Company  on  Sep- 
tember 5,  1890,  and  a  copy  of  the  charter  of 
incorporation  of  said  company,  and  aver  that 
the  $^,000  directed  to  be  paid  by  the  said 
resolution  of  September  5,  1890,  was  paid  to 
and  received  by  Alex  K.  Rarig-  out  of  the 
treasury  of  the  Alex  K.  Rarig  Company,  in 
accordance  with  the  terms  of  the'  resolution, 
and  that  this  sum  constituted  part  of  the  pay- 
ment by  shareholders  on  their  subscriptions  to 
the  capital  stock  of  the  company.  It  is  fur- 
ther avenged  that  the  agreement  to  purchase 
of  Rarig  &  Co.  $25,000  of  the  capital  stock  of 
the  Alex  K.  Rarig  Company  was,  by  the  ex- 
press terms  of  the  contract  of  August  16,  1890, 
an  individual  liability  of  the  subscribers,  with 
which  the  Alex  K.  Rairig  Company  had  no  con- 
cern; that  the  action  of  the  stockholders'  meet- 
ing of  September  5,  1890,  m  authorizing,  and 
of  the  officers  of  the  company  in  making,  pay- 
ment of  thls-sum  of  $25,000  to  Alex  K.  Radg, 
was  ultra  vires,  and  as  to  complainants,  cred- 
itors of  the  oompany.  It  was  a  grossly  fraudu- 
lent misappropriation  of  the  funds  of  the  com- 
pany, which  then  undertook  to  act  as  a  corpo- 
rate body;   that,  a^  the  time,  Alex  K.  Rarig 
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was  president  of  the  Alex  K.  Rarig  Company, 
and  a  member  of  the  firm  of  Alex  K.  Barlg  & 
Co.,  which  firm  held  $150,000  of  the  stock  of 
the  Alex  K.  Rarlg  Company,  out  of  a  total 
issue  of  $275,000,  and  was  present  and  partici- 
pated in  the  stockholders'  meeting  which  au- 
thorized said  payment;  and  that,  without  his 
v'ote,  the  illegal  action  could  not  have  been 
taken  and  carried  out  Therefore  complain- 
ants charge  that  this  $25,000  was  a  trust  fund 
for  creditors  of  the  Alex  K.  Rarlg  Company, 
and  that  Alex  K.  Rarig  &  Co.,  who  received, 
as  well  as  the  parties  of  the  second  part  to 
the  contract  of  August  16,  1890,  whose  Jebts 
the  funds  of  the  Alex  K.  Rarig  Company  were 
used  to  pay,  are  personally  liable  to  complain- 
ants for  the  damage  they  bare  sustained  by 
reason  of  the  premises. 

Complainants  further  aver  and  charge 
that  the  charter  of  the  Alex  K.  Rarlg  Compa- 
ny provided  that  its  minimum  capital  shall 
be  $900,000,  and  this  was  held  out  to  com- 
plainants as  an  inducement  to  contract  with 
it,  and  as  a  basis  of  credit;  that  the  sub- 
scribers to  the  stock  of  the  company,  to  wit, 
the  persons  whose  names  are  signed  to  the 
contract  of  August  16,  1890,  agree  in  said 
contract  that  $300,000  shall  be  the  minimum 
of  the  company's  capital,  and  yet  they,  by 
their  contract,  conspired  and  agreed  together 
that  only  $275,000  of  capital  stock  should  be 
issued  or  subscribed  for  before  the  corpora- 
tion, commenced  business;  that  they  actually 
organized  the  pretended  company  before  the 
minimum  capital  was  subscribed,  thereby 
falsely  representing  to  the  complainants  and 
the  public  generally  that  the  corporation  was 
properly  organized,  and  actually  possessed 
capital  stock  to  the  amount  of  $800,000; 
that,  by  these  proceedings  and  false  repre- 
sentations, complainants  have  been  deceived 
and  defrauded,  and  therefore  they  charge 
that  it  is  incumbent  on  the  said  subscribers, 
parties  to  the  contract  of  August  16,  1890,  to 
make  good  their  representations;  that  they 
should  be  made  to  pay  the  amount  required 
to  make  available  this  ••reserve  fund";  that 
their  liability  to  do  this  is  Joint  and  several; 
and  that,, all  of  the  tangible  assets  of  the 
Alex  K.  Rarig  Company  having  been  ex- 
hausted, complainants  have  no  other  means 
of  realizing  their  debts  than  as  herein  stated. 

The  bill  prays  that  It  may,  in  so  far  as  ap- 
plicable, be  treated  as  a  petition  In  the  con- 
solidated cause  of  the  Southern  Railway 
Supply  Company  et  al.  against  the  Alex  K. 
Rarig  Company  et  al.;  that  the  decree  In  that 
cause  entered  at  the  September  term,  1894, 
in  so  far  as  it  attempts  to  strike  the  cause 
fi'om  the  docket,  be  set  aside;  that  said  cause 
be  reinstated  on  the  docket;  that  an  order  be 
entered  therein  revoking  the  order  of  Sep- 
tember 19,  1893,  empowering  the  receiver  to 
sue  for  the  recovery  of  the  $25,000  mention- 
ed In  his  report  of  September  19,  1893;  *'tbat 
the  payment  of  the  $25,000  to  Alex  K.  Rarlg 
&  Co.  by  the  Alex  K.  Rarig  Company,  pur- 
suant to  the  resolution  of  September  5,  1890, 


be  rescinded,  vacated,  and  annulled*  the 
stock  which  was  hypothecated  therefor  be 
surrendered,  and  the  defendants  required  to 
pay  to  complainants,  or  to  such  person  for 
them  as  the  court  may  designate,  the  said 
sum  of  $25,000,  with  Interest,"  etc.;  that  the 
defendants  be  requhed  to  make  good  the 
$25,000  of  capital  stock  required  to  consti- 
tute the  minimum  of  $300,000,  or  so  much 
thereof  as  may  be  needed  to  satisfy  com- 
plainants' demands;  that  a  trustee  may  be 
substituted  in  the  deed  of  February  9,  1892, 
in  the  stead  of  J.  B.  Mullen,  resigned,  if  the 
court  should  deem  It  advisable  for  the  pur- 
pose of  this  suit,  etc.;  and  that  general  relief 
be  afTorded  complainants  as  thehr  case  may 
require. 

The  question  first  presented  Is:  Can  the 
complainants'  bill  be  considered  as  a  petiUon 
to  rehear  the  decree  of  September  16,  1894, 
and,  if  not,  can  It  be  considered  as  a  bill  of 
review?  It  Is  the  disposition  of  courts  of  eq- 
uity to  regard  substance  rather  than  form, 
and.so  to  mold  the  pleadings  as  to  attain  the 
real  justice  of  the  case;  and  to  this  end  a 
petition  for  a  rehearing  is  sometimes  treated 
as  a  bill  of  review,  and  vice  versa.  1  Barb. 
Ch.  Prac.  :}.27,  381,  332,  and  cases  cited. 
Here,  however,  the  bili  cannot  be  treated  as 
a  petition  to  rehear,  or  as  a  bill  of  review. 
The  decree  asked  to  be  r^eard  is  a  final  de- 
cree; and  the  bill  falls  far  short  of  containing 
the  requisites  of  a  bill  of  review.  When  the 
application  for  leave  to  file  a  bill  of  review 
is  based  upon  the  allegation  of  after-discov- 
ered evidence,  it  is  never  a  matter  of  right, 
but  rests  in  the  sound  discretion  of  the 
court  It  must  be  supported  by  afildavlts, 
which  must  set  forth  and  satisfactorily 
prove  that  the  evidence  is  not  only  new,  but 
such  as  the  party,  by  the  use  of  reasonable 
diligence,  could  not  have  known  of;  for,  if 
there  be  any  laches  or  negligence  in  this  re- 
spect, that  destroys  the  right  to  relief. 
The  evidence  ihust  have  been  discovered  since 
the  decree,  and  must  appear  to  be  material 
to  the  case,  and  such  as  would  probably  ef- 
fect a  different  result;  fdr  immaterial  or 
merely  cumulative  testimony  will  not  sufllce 
to  sustain  a  bill  of  review,  and  If  a  party 
should  be  allowed  to  go  on  to  a  decree  with- 
out looking  for  evidence  whteh  might  be  obi* 
tained  by  a  proper  search,  and  afterwards, 
upon  finding  the  evidence,  file  a  )>ill  of  re- 
view, there  would  be  no  end  to  such  bills.  1 
Barb.  Ch.  Prac  336,  337,  and  cases  dted; 
Campbell's  Ex'rs  v.  Campbell's  Ex'r,  22  Orat. 
674. 

There  is  no  suggestion  in  the  bill  here  of 
any  after-discovered  evidence,  nor  was  the 
bill  sworn  to,  nor  was  the  leave  of  court  ob- 
tained for  filing  it,  both  of  which  are  re- 
quisite in  reference  to  a  bill  of  review  based 
upon  this  ground.  Nor  are  there  shown  any- 
where in  the  bill  errors  upon  the  face  of  the 
record  In  the  first  suit,  nor  does  the  bill 
aver  the  necessary  parties  to  make  it  a  bAl 
of  review,  as  the  plaintiflb  in  the  creditoiv' 
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bill  In  the  former  coneolldated  causes  are 
omitted*  Willie,  in  addition  to  making  tbe 
defendants  in  tbe  former  suit  defendants 
here»  the  subscribers  to  tbe  stock  of  tbe 
Alex  K.  Barig  Oompany  are  also  made  de- 
fendants. The  complainants  here  were  par- 
ties to  the  former  suit«  and  participated  in 
tbe  distribution  of  the  assets  of  the  Alex  K. 
Baxlg  Company  among  its  creditors  in  that 
cause,  as  shown  by  the  Ibial  decree  therein 
of  September  15,  18&4^  wherein  appears  thts 
clause:  "And  it  appearing  *  *  *  that  a 
final  settlement  has  been  made  with  all  the 
creditors  entitled  to-  the  payment  out  of  said 
funds  [the  fund  arising  from  tbe  sale  of 
company's  property  in  that  suit],  it  is  there- 
fore adjudged,"  etc.  "And,  it  appearing 
that  the  object  of  this  suit  has  been  accom- 
plished, it  is  ordered  that  this  cause  be 
stricken  from  the  docket"  The  deed  of  as- 
signment to  Mullen,  trustee,  which  was  be- 
ing enforced  under  the  direction  of  the  court 
in  the  former  suit*  describes  in  detail  the 
property  ef  the  Alex  K.  Barlg  Oompany; 
and  to  make  plain  that  it  was  intended  to 
convey  every  vestige  of  property  of  every 
character  and  description  owned  by  tbe 
company,  or  to  which  it  was  entitled,  this 
clause  is  found  therein:  **A11  accounts,  ledg- 
ers, account  books,  and  books  containing  the 
record^  of  the  business  of  the  said,  Alex 
K.  Rarig  Co.,  all  notes,  bonds,  bills,  cash  in 
hand,  evidences  of  debts,  in  whatsoever 
form,  and  choees  in  action,  of  whatever  kind, 
including  herein  rights  of  action  in  favor  of 
the  said  party  of  the  first  part  against  its 
stockholders  and  other  debtors,  •  •  • 
arising  on  account  of  subscriptions  to  its 
capital  stock  or  otherwise.  *  *  *"  The 
deed  also  names  the  creditors  of  the  com- 
pany intended  to  be  secured,  and  the  amount 
and  character  of  their  respective  demands; 
and  in  this  schedule  of  creditors  the  com- 
plainants here  or  their  assignors  are  found. 
It  therefore  follows  that  the  complainants 
were  not  only  parties  to  the  forn&er  suit, 
and  participated  in  the  distribution  of  the 
funds  under  the  control  of  the  court,  but  had 
every  opportunity  to  bring  to  the  attention 
of  the  court  the  matters  set  up  in  their  bill 
here,  if  this,  in  fact,  was  not  done.  One  of 
these  items  had  been  brought  specially  to 
the  attention  of  the  court,  and  the  oth«r 
was,  upon  the  face  of  the  proceedings,  pat- 
ent to  the  complainants,  as  well  as  to  every 
other  party  interested  in  the  assets  of  the 
Alex  K.  Rarig  Company  being  administered 
by  the  court;  yet  they  interposed  no  objec- 
tion to  the  final  decree,  in  that  cause,  nor  do 
they  now  allege  any  excuse  or  explanation 
for  their  failure  to  litigate  then  the  matter 
of  which  they  now  complain,  nor  do  they 
claim  to  have  been  ignorant  of  them  prior 
to  the  entry  of  the  final  decree. 
Treating  the  bill,  then,  as  an  original  bill, 
T.25s.B.no.aO— 57 


the  question  remains  whether  or  not  the 
matters  sought  to  be  litigated  are  res  adju- 
dicata.  It  was  said  by  Sir  Jaines  Wigram, 
V.  0.,  in  Henderson  v.  Henderson,  3  Hare, 
115,  "that,  where  a  giv^i  matter  becomes 
the  subject  of  litigation  in  and  of  adjudica- 
tion by  a  court  of  competent  Jurisdiction, 
tbe  court  requires  the  parties  to  the  litiga- 
tion to  bring  forward  their  whole  case,  and 
win  not  (except  under  special  circumstances) 
permit  the  same  parties  to  open  the  same 
subject  of  litigation  in  respect  of  matter 
which  might  have  been  brought  forward  as 
a  part  of  the  subject  in  contest,  but  which 
was  not  brought  forward  only  because  they 
have,  from  negligence,  inadvertence,  or  even 
accident,  omitted  paift  of  their  case.  The 
plea  of  res  adjudicata  applies,  except  in 
special  cases,  not  only  to  points  upon  which 
the  court  was  actually  required  by  the  par- 
ties to  form  an  opinion  and  pronounce  a 
judgment,  but  to  every  point  which  properly 
belonged  to  the  subject  of  litigation,  and 
which,  the  parties  exercising  reasonable  dili- 
gence, might  have  brought  forward  at  the 
time."  See,  also,  7  Rob.  Prac.  QjlBw)  175i 
and  cases  cited.  The  doctrine  so  well  and 
comprehensively  stated  by  Tlce  Chancellor 
Wigram  is  founded  upon  the  familiar  max- 
im in  our  jurisprudence  that  no  person  shall 
be  twice  vexed  for  one  and  the  same  cause. 
The  rule  has  found  its  way  into  every  sys- 
tem of  jurisprudence,  not  only  from  its  ob- 
vious fitness  and  propriety,  but  because, 
without  it,  an  end  could  never  be  put  to 
litigation.  It  has  been  sanctioned  and  ap- 
proved in  numerous  cases  decided  by  this 
court,  among  which  are  Railroad  Co.  v. 
Griffith,  76  Va.  913;  Withers'  Adm^  v.  Sims, 
SO  Va.  660,  661;  McCullough  v.  Dashlell,  85 
Va.  41,  6  S.  B.  610;  Ftshbume  v.  Ferguson, 
86  Va.  321.  7  S.  B.  361;  Osbum  v.  Throck- 
morton, 90  Va.  316,  18  S.  B.  285;  Beale's 
Adm'r  v.  Oordon  (Va.)  21  S.  B.  667.  See, 
also.  Wells,  Res  Adj.  §  282;  Freem.  Judgm. 
M  246, 249, 256.  It  dearly  appears  from  the  bill 
and  exhibits  that  aH  the  matters  set  up  here 
were,  or  might  have  been,  and  should  have  been, 
litigated  in  the  orlfi^nal  suit  Accordihg  to  the 
bill,  both  arose  out  of  the  eontiact  of  Angost  16, 
1890,— one  specially  brought  to  the  attention  of 
the  court  in  the  original  suit,  and  the  other  nec- 
essarily known  to  the  complainants  prior  to 
the  final  decree  in  that  cause,  or  could  have 
be^i  known  to  them  by  the  exercise  of  ordi- 
nary diligence,  and  might  have  been  litigated 
within  the  scope  of  the  pleadings  in  the 
cause,  and  been  decided  therein.  This  be- 
ing the  case,  the  doctrine  of  res  adjudicata 
applies. 

For  the  foregoing  reasons,  we  are  of  opin- 
ion that  there  is  no  error  in  the  decree  of 
the  circuit  court  of  Rockbridge  county  sus- 
taining the  demurrer  to  the  complainants' 
bill,  and  it  Is  therefore  afitoned. 


25  SOUTHBASTBBN  BQPORTSB. 


^a 


(48  S.  C.  21) 

gTATB  ex.rel.  COLUMBIA  ELEOTRIO 

STREET-RAILWAY,  LIGHT  & 

POWER  CO.  ▼.  SLOAN, 

Mayor,  et  al. 

(Supreme  Court  of  South  Carolina.    Not.  25, 

1896.) 
UU5I01PAL  OsDiKANCEs— Regulation  ot  Strbbt 
Railways. 
Petitioner  waa  incorporated  as  a  atreet-rail' 
way  company  under  an  act  by  which  it  acquired 
the  francliiaes,  and  assumed  the  duties,  of  its 
predecessors,  whose  charters  contained  proTi- 
sions  makingr  the  running  of  the  cars  subject 
to  the  regulations  of  the  city  ooundl;  and,  when 

getitioner  applied  for  leaye  to  operate  its  cars 
y  electricity,  it  presented  the  draft  of  an  or- 
dinance which,  mter  alia,  declared  that  the 
council  reserved  the  right  to  regulate  the  man- 
ner of  operating  such  railway,  and  to  amend  the 
ordinances  relating  thereto,  as  the  public  wel- 
fare should  demand.  Acts  1871  (14  St.  at 
Large,  5G9)  §  10,  authorized  the  city  authorities 
to  make,  by  ordinance,  such  regulations  relative 
to  streets  as  were  necessary  to  preserve  order 
and  safety.  Hddf  that  the  authorities  had  pow- 
er to  ordain  that  petitioner's  cars  should  not  be 
operated  without  a  conductor  in  charge  thereof. 

Appeal  from  common  pleaB  circuit  court  of 
Richland  county;  D.  A.  Townsend,  Judge. 

Petition  by  the  (Columbia  Electric  Street- 
Railway,  Light  &  Power  Company  for  a 
writ  of  prohibition  against  W.  McB.  Sloan, 
mayor  of  the  dty  of  Columbia,  and  another. 
From  an  order  granting  the  writ,  defendants 
appeal  on  exceptions  set  out  below.  Revers- 
ed, 

Exceptions:  'The  respondents  above  nam- 
ed except  to  the  judgment  and  order  of 
Judge  Townsend  granting  the  writ  of  pro- 
hibition In  the  above-entitled  proceeding,  of 
date  August  5,  1895,  upon  the  following 
grounds:  (1)  Because  his  honor  erred  In  or- 
dering that  the  writ  of  prohibition  do  issue, 
and  in  holding  that  the  city  council  of  Co- 
lumbia had  no  authority  delegated  to  It  by 
the  legislature  of  the  state  of  South  Carolina 
to  regulate  the  petitioner's  domestic  affairs 
in  such  manner  as  It  has  undertaken  to  do 
by  the  ordinance  in  question.  (2)  Because 
his  honor  eired  in  not  holding  that  the  legis- 
lature of  the  state  of  South  (3arollna  had 
delegated  authority  to  the  city  council  of  the 
city  of  Columbia  to  pass  the  ordinance  mak- 
ing it  unlawful  for  street  cars  to  be  run  in 
the  streets  of  the  city  of  Columbia  without 
a  conductor,  and  to  Impose  a  fine  of  not 
more  than  forty  dollars  for  a  violation  there- 
of. (3)  Because  his  honor  erred  in  not  hold- 
ing ihat  the  ordinance  in  question  was  a 
necessary  and  proper  exercise  of  the  police 
power  of  the  city  of  Columbia,  under  the 
charter  granted  to  said  city  by  the  legisla- 
ture of  the  state  of  South  Carolina,  to  make 
*A11  such  ordinances,  rules,  and  regulations 
relative  to  the  streets  and  markets  of  said 
city  as  they  may  think  proper  and  necessary, 
and  to  establish  such  by-laws  not  inconsist- 
ent with  the  laws  of  the  land  as  may  tend 
to  preserve  the  quiet,  peace,  safety,  and 
good  order  of  the  inhabitants  thereof.'     (4) 


Because  his  honor  erred  In  not  boldinir  tliat 
the  franchise  granted  to  the  petitioner  to  op- 
erate an  electric  street  railway  In  the  city  of 
Columbia  was  subordinate  to  the  right  of  the 
city,  under  its  charter,  to  make  reasonable 
rules  and  r^ulatlons  for  the  <^»eration  of 
said  electric  street  railway,  and  erred  in  not 
holding  that  the  ordinance  requiring  a  con- 
ductor as  well  as  a  motorman  was  a  reason- 
able regulation.  (6)  Because  his  honor  enred 
In  not  heading  thi^t  the  petitioner  could,  un- 
der its  charter,  construct  or  acquire  an  elec- 
tric street  railway  through  and  upon  the 
streets  of  the  city  of  Columbia  only  with 
the  consent  of  city  council,  and  erred  in  not 
holding  that  the  dty  council  of  Columbia,  In 
giving  its  consent,  had  the  right  to  attach 
thereto  any  reasonable  rules  and  regulations 
for  the  operation  of  said  road,  and  had  also 
the  right,  when  giving  its  consent,  to  reserve 
the  power,  after  the  buUdlng  of  said  roadt 
to  make  such  further  rules  and  regulations 
for  the  operation  thereof  as  in  their  judg^ 
ment  the  public  safety  and  welfare  mli^bt 
demand,  and  erred  in  not  holding  that  the  or- 
dinance making  it  unlawful  for  electric  can 
to  be  run  without  conductors  in  the  streets 
of  the  city  of  Columbia  was  a  regulation  au- 
thorized to  be  made  under  the  reservationa 
which  were  attached  to  the  city's  consent  tor 
the  occupation  of  its  streets  for  the  purposes 
of  said  electric  road.  (6)  Because,  if  his  hon- 
or's order  was  Intended,  or  can  be  construed, 
as  authorizing  the  writ  of  prohibition  to  re- 
strain the  enforcement  of  any  part  of  the  or- 
dinance, other  than  so  much  thereof  as 
makes  it  unlawful  for  electric  cars  to  be  run 
In  the  streets  of  the  city  of  Columbia  with- 
out conductors,  then  he  further  erred  thesn- 
in  upon  the  grounds  above  mentioned,  and 
also  upon  the  further  ground  that  the  validi- 
ty of  the  remainder  of  said  ordinance  was 
not  at  issue  before  him,  and  no  question  was 
made  or  raised  at  the  hearing  In  r^ard 
thereto.", 

John  P.  Thomas,  Jr.,  for  appellants.  John  T. 
Sloan  and  W.  H.  Lyles,  for  respondent 

OART,  J.  The  petitioner  herehi  made  ap- 
];»lication  to  his  honor.  Judge  D.  A.  Townsend. 
for  a  writ  of  prohibition  to  restrain  and  pro- 
hibit the  mayor  and  chief  of  police  aforesaid 
from  enforcing  an  ordinance  ol  said  city  mak- 
ing it  unlawful  for  the  said  company  to  op- 
erate its  electric  street  cars  upon  the  streets  of 
Ck>lumbia  unless  the  same  were  In  the  charge 
of  conductors.  The  said  ordinance  provides 
that  a  vlolaticn  thereof  shall  be  punishable  l^ 
a  fine  not  exceeding  $40.  After  trial  for  a  vio- 
latl<»  oi  said  ordinance,  the  petitioner  compa- 
ny was  sentenced  to  pay  a  fine  of  $10;  hence 
the  iq;)pllcation  for  the  writ  of  prohibition.  The 
petitioner  alleged,  as  grounds  for  the  writ,  that 
the  ordinance  af<»esald  was  ultra  vires,  null, 
and  Toid,  and  that  the  mayor  did  not  have  Ju- 
risdiction in  the  premises.  The  application 
was  heard  and  decided  by  his  honor.  Judge 
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Townaend,  upon  tlie  petttioo,  answv  ct  tbB 
major  and  chief  of  police,  and  ecblbits  set  ont 
In  the  case.  His  honor.  Judge  Toinmsend, 
granted  an  order  allowing  the  writ  to  be  Issued, 
from  which  order  the  mayor  and  chief  of  po« 
Uce  have  appealed  to  this  court  upon  exceptions 
which  win  be  set  out  hi  the  report  of  the  case. 

Thoe  se^ms  to  be  so  dlapute  as  to  the  facta, 
and  the  question  Is  therefore  one  of  law,  to 
wit,  whether  the  ordinance  was  ultra  vires, 
and  the  mayor  without  Jurisdiction  to  Impose 
the  fine.  It  Is  alleged  In  the  answer  nhat,  in 
the  Judgment  of  the  city  coundl  of  the  city  of 
Columbia,  the  passage  of  the  said  ordinance 
was  necessary  for  the  safety  and  protection  of 
the  Uihabilants  of  the  dty  of  Oolumbla;  that 
the  operation  of  electric  cars  in  charge  of  mo- 
totmen,  without  conductors,  in  the  streets  of 
the  city  of  Columbia,  Is  dangerous  to  the  lives 
of  Its  citizens;  and  that  the  ordinance  in  ques- 
tion Is  a  necessary  and  proper  exercise  of  the 
police  power  of  the  dly  of  Gcdumbla,  and  Its 
enforcement  Is  neceseaiy  for  the  safety  of  the 
Inhabitant  of  the  city,  and  for  the  proper  reg- 
ulation of  traffic  upon  the  streets  of.  said  city." 
It  Is  contended  that  the  legislature  conferred 
upon  the  city  of  Oolumbla  power  to  make  said 
ordinance  by  the  act  of  1871  (14  St  at  Large^ 
569),  section  10  of  which  provides:  '**  *  * 
And  the  said  mayor  and  aldermen  shall  have, 
and  they  are  hereby  vested  with  full  and  am- 
ple power  from  time  to  time,  under  their  com- 
mon seal,  to  make  all  such  ordinancee,  rules, 
and  regulations  relative  to  the  streets  and  mar- 
kets of  said  dty  as  they  may  thhik  prc^>er 
BJM3i  necessaiy,  and  to  estaUlsh  such  by-laws 
not  inconsistent  with  the  laws  of  the  land  as 
may  tend  to  preserve  the  quiet,  peace,  safety, 
and  good  order  of  the  Inhabitants  thereof;  and 
the  said  mayor  and  aldermen,  or  the  said  inay- 
or  alone,  may  fine,  and  Impose  fines  and  pen- 
alties, for  violations  thereof,  which  may  be 
recovered  in  a  summary  manner,  to  the  extent 
of  forty  dollars,  before  them  in  council,  or  be- 
fore him  alone^  subject  to  the  right  of  appeal 
as  hereinbefore  provided.  *  *  *"  The  Colum- 
bia Street-Rallway  Company  was  prior  to  the 
29th  ot  June,  1886,  organized  under  the  provi- 
sions of  an  act  of  the  legislature  Incorporating 
it,  apiaoved  9th  Februaiy,  1882.  Sections  6 
and  6  of  this  act  aae  as  follows: 

"Sec.  5.  That  the  said  company  shall  have 
power  to  construct  single  or  double  railway 
tra(^  of  8Qd[i  gauge  as .  they  may  dect, 
through  any  street  or  streets  of  the  dtj  of  Oo- 
lumbla as  it  may  deem  advisable  for  the  ac- 
commodation of  the  public  or  the  interest  of 
the  company,  and  to  extend  the  same  five  miles 
beyond  the  ooiporate  limits  of  the  dty:  pro- 
vided, that  the  said  company  shall  so  construct 
its  railways  that  they  shall  not  obstruct  the 
streets  through  which  they  paas,  and  that  the 
company  shall  be  required,  after  laying  said 
railways,  to  replace  the  portion  of  the  streets 
over  which  they  pass  in  good  condition,  and 
thereafter  keep  thdr  railway  in  like  good  order; 
In  consideration  of  which  the  said  company 
shall  have  such  exdusiye  right  of  way  over 


said  railway,  as  may  be  muimary  fte  the  prop- 
er conduct  of  its  busfaiess. 

"Bee.  6.  That  said  company  shall  have  pow- 
er to  tra,nq;Kirt  passengen  and  frelfl^t  In  suit- 
able and  suffldent  carriages  and  cars  at  such 
rates  as  may  be  fixed  In  the  l^-laws  of  the 


On  the  8th  of  June,  1886,  the  Gcdumbla 
Street-Railway  Company  petitioned  the  dty 
council  of  Oolumbla  for  leave  to  lay  its  tracks, 
etc,  in  certain  streets  of  said  dty.  On  the 
29th  of  June^  1886,  an  ordinance  was  passed 
entitled  '*An  ordinance  to  authorize  the  Colum- 
bia Street-Bailway  Company  to  lay  theh:  tradDS 
along  certain  streets  hexein  mentioned,  to  reg- 
ulate the  manner  of  the  same,  and  to  regulate 
the  manner  of  ^;)tfuting  said  railway."  Sec- 
tion 12  of  this  ordinance  Is  a»  follows:  ''The 
corporate  authorities  reserve  the  right  to  amend 
or  alter  this  ordinance  whenever  circumstances 
may  require  it,  and  the  granting  of  the  priv- 
ilege to  this  company  to  construct  Its  tracks 
tJirough  any  street  Is  not  ezdusive^  and  the 
said  dty  authorities  may  grant  the  same  right 
to  other  companies  through  the  same  streets  or 
thoroughfares  if  they  deem  it  advisable."  By 
an  act  of  the  legislature  approved  24th  Decem- 
ber, 1890,  the  Columbia  Blectrfc  Street  &  Sub- 
urban Railway  ft  Mectric  Power  Company 
was  incorpocated.  Section  6  of  this  act  Is  as 
follows:  "That  the  said  company  shall  have 
power  to  construot  or  acquire  single  or  double 
railway  tracks,  of  sudi  gauge  as  they  may 
elect,  with  consent  of  dty  council,  and  to  ex- 
tend the  same  five  miles  toito  the  country  In 
a^y  direction  or  dhiections  they  may  wish  tram 
the  state  edited.  And  the  said  company  Is 
authorized  and  empowered  to  contract  for  and 
provide  dectric  motor  power  for  any  other  pur- 
pose or  purposes."  Section  6  of  said  act  Is  as 
follows:  "That  the  said  company  shall  have 
power  to  operate  their  cars  in  the  transporta- 
tk>n  of  passengers  and  freight,  over  the  trades 
they  may  construct  or  acquire  in  said  dty,  with 
dectric  power,  In  suitable  carriages,  and  at  such 
rates  as  may  be  fixed  v^n  in  the  by-laws  of 
the  same.'^  The  petitioner  company  was  incor- 
porated l^  an  act  of  the  legishiture  approved 
16th  December,  1891,  and,  by  authority  ot  that 
act,  acquired  the  rights  and  franchises  of  the 
two  companies  hereinbefore  mentioned,  subject 
to  the  liabilities  and  duties  of  said  companies. 
On  the  13th  of  September,  1892,  the  Columbia 
Electric  Street-Rallway,  light  &  Power  Qom- 
pany  petitioned  the  dty  council  for  leave  to  op- 
erate its  cars  by  dectridty.  In  pursuance  oi 
said  petition  the  city  council  on  the  11th  of  Oc- 
tober, 1892,  passed  an  ordinance  entitied  "An 
ordinance  to  confer  upon  the  Columbia  Electric 
Street-Rallway,  Li^t  &  Power  Company  the 
powers  and  privileges  conferred  upon  the  Co- 
lumbia Street-Rafiway  Company  by  an  ordi- 
nance ratified  on  the  29fh  day  of  June,  1886, 
and  to  enhirge  the  same."  Secticm  3  of  the 
last-mentioned  ordinance  is  as  follows,  to  wit: 
*'And  be  it  further  ordained  that  the  dty  coun- 
dl of  Columbia,  S.  C,  shall  have  the  power 
and  hereby  reserves  the  right  to  regulate  by 
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drdlnaiioe  the  mamier  of  opeiatliig  sncU  electric 
railway,  and  to  alter  and  amend  the  ofdlnanoea 
relating  thereto  hy  racb  further  enactments  tts 
In  their  Judgment  the  public  welfare  may  de- 
mand." 

•  The  exceptions  will  pot  be  considered  seria- 
tim, as  they  raise  substantially  the  single  ques- 
tion whether  the  city  council  had  the  power 
and  authority  to  make  the  ordinance  in  ques- 
tion. It  is  not  neoeasaiy  to  cite  authorities  to 
sustain  the  general  proposition  that  street  rail- 
ways are  subject  to  reasonable  regulations  by 
the  authorities  of  the  municipality  where  they 
are  located,  under  its  p<dice  powers.  In  this 
case  the  question  whether  the  ordinance  is  rea- 
sonable is  not  hetcfte  the  court  for  considera- 
tion. We  will  proceed  to  consider  whether  the 
dty  council  had  the  power  to  make  the  regula- 
tion afai:eBaid,--that  street  cars  should  not  be 
lun  unless  in  charge  of  a  conductor.  Not  only 
is  there  an  absence  of  legfslattve  intent  to  pre- 
vent the  authorities  of  the  dty  of  Columbia 
from  exercising  its  powers  of  police  in  regard  to 
•the  street  railways,  but  the  trend  of  the  va- 
rious legislative  enactments  relative  thereto, 
and  hereinbefore  mentioned,  is  to  make  the  run- 
ning of  the  street  cars  subject  to  rules  and  reg- 
ulations prescribed  by  the  dty  council.  This 
police  power  of  the  dly  seems  to  have  been 
recognized  by  the  petitioner  when  it  filed  its 
petition  with  the  dty  council,  asking  permis- 
sion to  be  allowed  to  make  sudi  changes  in  its 
line  as  were  necessary  to  enable  it  to  operate 
its  cars  by  electridty,  and  with  said  petition 
presented  the  draft  of  an  ordinance  to  accom- 
plish that  result,  section  8  of  which  ordinance 
is  hereinbefore  set  out  The  authorities  are  not 
hi  harmony  toudilng  the  abstract  question 
whether  munidpal  authorities  have  the  right 
to  make  a  regulation  that  the  street  cars  shall 
not  be  operated  unless  in  charge  of  a  conduct- 
or. Whatever  doubts  may  exist  as  to  this  ab- 
stract question,  we  are  nevertheless  of  the 
(pinion  that  the  facts  connected  with  the  case 
show  that  the  city  council  had  the  power  to 
pass  the  ordinance  in  question,  and  that  his 
honor,  the  drcuit  Judge,  was  in  error  in  de- 
ddlng  to  the  contmry.  It  is  the  Judgment  of 
this  court  that  the  order  of  the  circuit  court  be 
reversed,  and  the  petition  dismissed. 


(48  s.  c.  8) 

CITY  COUNCIL  OP  ANDERSON  v, 
POWLBR. 

(Supreme  Court  of  South  Carolina.     Nov.  24, 
18960 

CONBTrrUTIONAL  LaW— RiOHT  OF  APPBAL  —  StAT- 

CTB—MuNioiPAL  Corporations  — Trial  of  Of- 

FBNSS8  AGAINST  ObDIITANOBS— DlSQUALIFIOATION 

OF  Offiobbs. 

LOonet  1868,  art  1.  I  19.  providing  that 
"all  oHensee  less  than  felonv  «  •  •  ghall  be 
tried  summarily  before  a  Justice  of  the  peace 
or  other  officer  authorized  by  law,  *  •  •  sav- 
ing to  the  defendant  the  right  of  appeal,"  con- 
templates a  right  of  appeal  to  a  superior  court; 
and  under  article  4,  §  1,  authorizing  the  general 
assembly  to  "establish  such  municipal  and  oth- 
er iDferior  courts  as  may  be  deemed  necessary,*' 


all  manldpal  courts  ee  eatBbllthed  ate  inferior 
oonrts,  atandliig  on  practioally  the  same  footing 
BM  a  Justice  court,  and  the  limiting  of  a  defend- 
ant's right  of  appeal  from  one  municipal  court 
to  an  appeal  to  another  municipal  court  is  an 
abridgment  of  his  conatitntional  rights. 

2.  Act  1887  (19  St  at  Large,  9S0)  and  Act 
1888  (20  St  at  JLarge,  108),  amending  section  6 
of  the  charter  of  the  city  of  Anderson  by  strik- 
ing out  the  provision  which  gave  the  mayor  and 
the  city  council  the  powers  and  jurisdiction  of 
a  trial  justice  as  to  the  trial  of  offenses  against 
the  ordinances,  under  which  a  defendant  had 
the  right  of  appeal  to  the  circuit  court,  and  sub- 
stituting a  provision  that  such  offenses  should 
be  tried  before  the  mayor,  from  whose  deci- 
sion an  appeal  might  be  taJcen  to  the  council,  on 
the  hearing  of  which  the  aldermen  should  sit 
as  jurors,  are  invalid,  by  reason  of  their  failure 
to  save  to  the  defendant  his  constitutional  right 
of  appeal  to  a  superior  court,  and  the  original 
section  remains  in  force. 

8.  A  decision  of  the  supreme  court  holding  a 
statute  constitutional  when  attaclced  in  one  ac- 
tion does  not  constitute  an  adjudication  whidi 
concludes  the  court  from  declaring  it  uncon- 
stitutional when  assailed  in  another  action,  be- 
tween different  parties,  on  other  grounds;  a  de- 
cision inyolvina  the  yalidlty  of  an  act  of  a  co- 
ordinate brancn  of  the  goyemment  being  prop- 
erly confined  to  such  questions  as  are  raised  and 
discussed  in  the  particular  case. 

4.  An  officer  of  a  municipal  corporatioa  is  not 
disQualified  from  acting  as  a  judge  or  juryman, 
on  the  trial  of  a  defendant  for  an  offense  i^^nst 
the  ordinances  of  the  corporation,  on  the  ground 
that  he  is  a  party  to  the  prosecution. 

5.  On  the  trial  by  a  ci^  council  of  an  appeal 
taken  by  a  defendant  from  a  conviction  before 
a  member  of  such  council  while  acting  as  may- 
or pro  tem.,  such  member  is  disqualified  from 
votmg  in  the  capacity  of  a  juror. 

6.  Where  a  member  of  a  city  council  sits  with 
the  other  members  in  the  trial  of  a  case  brought 
before  them  on  appeal,  the  presumption  is  that 
be  voted  on  the  decision  of  the  case. 

Appeal  from  general  .sessions  circuit  court  of 
Anderson  county;  Joseph  H.  Earle,  Judge. 

&  M.  Fowler  was  convicted  of  the  violatioD 
of  an  ordinance  of  the  city  of  Anderson,  on 
trials  before  the  mayor  and  the  full  council; 
and  an  appeal  taken  by  him  to  the  general  ses- 
BioDB  was  dismissed,  from  which  order  he  ap- 
peals.    Reversed. 

Bonham  &  Watkins,  tor  iM;>pellant.  Geo.  IL 
Prince,  for  respondent 

McIVBB,  O.  J.  The  case,  as  prepared  tor 
argument  here,  contains  the  following  state" 
ment  of  facts:  ^rilie  appellant  was  convicted 
by  Alderman  EUll,  acting  mayor  of  the  city 
of  Anderson,  on  the  26th  day  of  May,  1896,  of 
the  offense  of  selling  intoxicating  liquors, 
against  the  ordinance  of  the  aaid  city  of  An- 
derson. The  defendant  appealed  to  the  fiill 
council.  The  hearing  of  said  appeal  was  had 
on  June  22, 1805,  and  after  hearing  apptilant's 
writteli  grounds  of  ai^eal,  all  testimony  de 
novo  that  waa  offered  pro  and  con,  and  argu- 
ment by  couhsel,  councU  affirmed  the  rulings 
and  decision  of  the  mayor  pro  tem.,  found  de- 
fendant guilty,  and  affirmed  the  sentence  Im- 
posed by  the  said  mayor  pro  tem.  Whereup- 
on the  defendant  appealed  to  the  court  of  gen- 
eral sessions,  upon  the  exceptions  herewith 
filed.  The  appeal  came  on  to  be  heard  at 
February  term,  1896,  of  general  sessions  for 
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«aia  county,  befoie  Ills  honor,  Judge  Josepb 
H.  Baxle,  who  passed  the  order  hereto  attach- 
ed, dismisshig  the  appeal.  In  the  course  of 
the  argom^it  the  presiding  judge  said  to  ap- 
pellant's counsel*  'If  you  can  show  me  that 
Alderman  Hill  roted  as  a  Juror,  I  will  grant 
a  new  triai'  Whereupon  appellant's  counsel 
answered:  It  Is  not  Incumbent  upon  us,  we 
submit,  to  show  that  he  did  vote.  We  have 
no  means  of  knowing  certainly  whether  or 
not  he  did.  Our  contention  is  that  we  are  en- 
titled to  a  reversal  of  the  judgment  because  he 
sat  with  the  council,  and  may  have  voted.' 
To  this  Judge  Baile  replied,  *In  the  absence  of 
any  showing  to  the  contraiy,  the  court  musir 
assume  that  a  public  officer  did  his  duty,  and 
that  Alderman  HUl  did  not  vote  on  the  facts 
while  hearing  the  appeaL' "  It  also  appears 
fan  the  case  that  at  the  hearing  of  the  appeal 
t^  the  city  council  the  following  were  present: 
Mayor  Tolly,  Aldermen  HOI,  Duckett,  Ligon, 
Dillingham,  and  Fant.  The  following  appar- 
ently contradictory  statement  is  also  found  in 
the  case:  "Def^dant's  attorneys  objected  to 
Alderman  Hill  sitting  on  this  case,  he  having 
tried  the  case  as  mayor  pro  tem.  City  attor- 
ns asked  defendant's  attorneys,  in  open  cdurt, 
if  they  objected  to  Alderman  Hill  sitting  in 
this  case.  Defendant's  attorneys  declined  to 
answer."  The  exceptions,  for  the  purposes  of 
this  appeal,  may  be  stated  substantially  as  fol- 
lows: (1)  That  the  act  of  1887,  amending  the 
charter  of  the  dty  of  Anderson,  granted  by 
the  act  of  1882^  as  well  as  the  act  of  1888, 
amending  the  said  act  of  1887,  are  unconsti- 
tutional in  that  they. violate  the  provisions  of 
the  constitution  securing  the  right  of  trial  by 
Jury.  (2)  Because  the  said  acts  are  unconsti- 
tutional in  that  they  violate  the  provisions  of 
the  constitution  securing  to  the  defendant  a 
fair  and  impartial  trial,. because  the  city  coun- 
cil sat  as  Judge  and  jury  in  a  case  in  which 
they  were  the  prosecutora  (3)  Because  the 
■aid  acts  are  unconstitutional  because  they 
provide  that  the  city  council  shall  sit  as  judge 
and  jury  in  a  case  in  which  they  are  interested. 
(4)  Because  the  circuit  judge  erred  in  not  hold- 
ing that  it  was  error  for  Alderman  Hill  to 
sit  to  council  while  hearing  an  appeal  from  a 
Judgment  rendered  by  him  as  acting  mayor. 
(Q  Because  his  honor  erred  in  holding  that  It 
was  incumbent  upon  the  defendant  to  show 
that  Alderman  Hill  voted  in  determining  the 
appeal  ftom  his  own  judgment.  (6)  Because 
his  honor  erred  In  not  holding  that  it  was  er- 
ror for  Mayor  Tolly  to  sit  at  the  hearing  of 
the  appeal  by  the  council,  he  having  been  ab- 
sent when  the  case  was  originally  heard  by 
Alderman  Hill  as  acting  mayor.  (7)  Because 
his  honor  erred  in  not  holding  that  it  was  er- 
ror on  the  part  of  council  to  affirm  the  deci- 
sion of  the  mayor  in  the  first  case,  there  be- 
ing no  record  of  the  evidence  taken  at  such 
trial,  nor  of  the  rulings  there  made,  upon 
which  council  could  predicate  its  action  af- 
firming the  declsipn  of  the  mayor,  whereas 
It  could  only  try  the  case  de  novo. 
Upon  the  aigument  in  this  court,  counsel  for 


respondent,  for  the  first  time,  has  raised  the 
point  that  the  court  of  sessions  had  no  jurisdic- 
tion to.  hear  the  appeal  from  the  Judgment  of 
the  cMy  council,  and  therefore  the  circuit  judge 
should  have  dismissed  defendant's  appeal  up- 
on that  ground,  without  regard  to  its  merits. 
Although  this  pohit  was  not  raised  In  the  cir- 
cuit court,  yet  it  may  still  be  taken  here  for 
the  first  time.  State  v.  Penny,  19  a  G.  218. 
And,  it  tenable,  it  will  not  only  be  decisive  of 
this  case,  but  will  supersede  the  necessity  for 
considering  any  of  the  pohits  raised  by  appel- 
lant in  his  exceptions.  Indeed,  if  the  circuit 
judge  had  no  jurisdiction  to  hear  the  appeal, 
then  this  court  would  have  no  jurisdiction  to 
consider  whether  the  points  which  he  under- 
took to  decide  were  properly  decided  or  not, 
and  any  utterance  of  this  court  as  to  such 
potntB  would  be,  not  only  extrajudicial,  but  im- 
proper. It  becomes  necessary,  therefore,  first 
to  determine  this  question  of  jurisdiction.  The 
ground  upon  which  the  counsel  for  respondent 
bases  his  position  that  the  court  of  sessions 
has  no  jurisdiction  to  hear  an  appeal  from  any 
decision  of  the  dty  council  of  And^:son  is  that 
there  is  no  provision  for  such  an  appeal,  either 
in  the  charter  of  that  city,  or  in  any  of  the 
amendments  thereto.  The  first  Inquliy,  there- 
fore, is,  what  are  the  provisions  of  the  charter 
of  the  said  dty  in  respect  to  the  trial  of  of- 
fenders against  the  ordinances  passed  by  the 
city  council?  The  original  charter  will  be 
found  in  the  act  of  1882  (17  St  at  Large,  972), 
and  In  the  sixth  section  of  that  act  it  is  pro- 
vided 'that  the  said  mayor,  or  the  city  council, 
and  both  of  them,  are  heret^^  vested  with  all 
the  powers  and  jurisdiction  for  the  violation 
of  city  ordinances,  as  is  now  given  a  trial  jus- 
tice, except  in  civil  cases."  And  the  section 
•proceeds  to  invest  the  mayor  with  power  to  try 
all  oiTend^s  against  the  ordinances  of  the 
city,  and  to  impose  upon  such  offeuflers,  hi  his 
discretion,  fine  or  imprisonment,  within  the 
limits  prescribed  by  the  ordinances;  giving  to 
any  person  aggrieved  by  the  decision  of  the 
mayor  the  right  of  appeal  to  the  dty  council 
The  seventh  section  of  the  charier  authorizes 
the  dty  council  to  '*fix  and  impose"  fines  and 
penalties  for  the  violation  of  the  ordinances  of 
the  dty,  "not  to  exceed  the  sum  of  one  hun- 
dred dollars,  or  Imprisonment  for  thirty  days." 
And  the  eighth  section  authorizes  the  mayor 
to  sentence  persons  convicted  of  a  violation  of 
any  of  the  ordinances  of  said  city  to  a  fine  or 
hnprisonment,  in  the  alternative,  as  may  be 
provided.  Under  provisions  such  as  these,  It 
is  quite  dear  that  a  person  brought  to  trial  be- 
fore the  mayor  or  the  dty  council  for  a  vio- 
lation of  any  of  the  ordinances  of  the  dty 
would  have  a  right  to  a  trial  by  jury,  if  de- 
manded, as  well  as  a  right  of  appeal  to  the 
circuit  court,  just  as  in  a  case  tried  by  a  trial 
justice.  Town  Council  of  Beaufort  v.  Ohlandt, 
24  a  C.  158;  Town  of  Lexington  v.  Wise,  Id. 
163,  recognized  and  followed  in  the  recent  case 
of  Ex  parte  Brown,  42  S.  C.  184,  20  S.  £.  56. 
But  by  the  act  of  1887  (19  St  at  Large,  950) 
the  original  charter  was  amended  h>  striking 
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out  secti/iD  6  thereof,  and  substitutiiig  in  lien 
thereof  the  following,  as  section  6:  "The  said 
mayor  shall  have  power  and  authority  to  try 
all  offenders  against  the  ordinances  of  said 
city  in  a  summary  manner,  without  a  jury. 
♦  ♦  •  Whenever  the  said  mayor  shall  find 
a  party  tried  before  him  guilty  of  violating  an 
ordinance  of  the  said  dty,  he  shall  have  power 
to  Impose,  In  his  discretion,  fine  or  imprison- 
ment in  the  altematlye,  not  to  exceed  the  lim- 
its prescribed  for  such  violation.  From  all  de- 
cisions at  the  said  mayor  any  party  In  interest, 
feeling  himself  aggrieved,  shall  have  the  right 
of  appeal  to  the  city  council:  provided  he  give 
notice  of  such  appeal.  «  *  *  In  all  cases 
appealed  to  the  city  council  the  mayor  shall 
preside,  or  some  alderman  as  hereinbefore  pro- 
vided, and  the  aldermen  shall  sit  as  a  jury  to 
try  the  facts  involved,  and  may  also  reverse, 
modify  or  affirm  any  or  all  of  the  rulings  of  the 
mayor  hi  the  first  trial  of  the  case."  And  by 
the  act  of  1888  (20  St  at  Large,  103)  the  char- 
ter was  still  further  amended  by  adding  there- 
to the  following  section,  to  be  known  as  section 
6a,  to  follow  section  6  of  daid  act,  to  wit: 
"Sec.  6a.  In  any  case  tried  under  the  forego< 
Ing  section  upon  appeal  to  the  full  council,  the 
mayor  and  three  aldermen,  or  in  the  absence 
or  inability  of  the  mayor  to  serve,  any  four 
aldermen  shall  be  sufficient  to  proceed  with 
the  trial  of  such  cause  or  appeal,  and  the  de* 
dsion  of  a  majority  of  those  present  shall  de- 
termine all  questions  before  the  said  council 
except  the  questions  of  fact  Involved,  In  which 
the  mayor  who  tried  the  case  shall  have  no 
vote,  but  shall  be  determined  by  a  majority  of 
the  aldermen  '^rying  the  case:  provided  that, 
In  case  of  a  tie  vote  of  the  aldermen  on  the 
facts  Involved,  the  mayor  shall  have  the  cast- 
ing vote,  and  the  decision  of  the  majority  as 
thus  ascertahied,  shall  determine  the  case." 

The  purpose  of  the  amendment  of  1887, 
doubtless,  was  to  avoid  the  effect  of  the  de- 
cisions of  this  court  in  the  cases  of  Town  Coun- 
cil of  Beaufort  v.  Ohlandt  and  Town  of  Lex- 
ington V.  Wise,  supra,  then  recently  rendered, 
l^  which  it  was  determined  that,  where  the 
municipal  authorities  of  any  incorporated  city 
or  town  were  Invested  with  the  powers  of  a 
trial  justice  for  the  trial  of  offenders  against 
the  ordinances  of  such  city  or  town,  the  effect 
was  to  give  the  accused  the  right  to  a  trial 
l^  a  jury,  if  demanded,  and  also  the  right  of 
appeal  to  the  circuit  court  Hence,  by  the 
act  of  1887,  section  6  of  the  original  charter, 
conferring  upon  the  municipal  authorities  of 
the  city  of  Anderson  the  "powers  and  jurisdic- 
tion" of  a  trial  justice  in  the  trial  of  offenders 
against  the  ordinances  of  said  city,  was  strick- 
en out  ai^d  a  new  section  was  substituted  in 
lieu  thereof,  investing  the  mayor  of  the  city 
with  power  to  try  all  offenders  against  the  or- 
dinances of  said  city  "in  a  summary  manner, 
without  a  jury,"  with  the  right  of  appeal,  not 
to  the  circuit  court  but  to  the  city  council. 

It  being  now  contended  that,  inasmuch  as 
\io  right  of  appeal  to  the  circuit  court  is  pro- 
vided for  by  the  act  of  1887,  no  such  appeal 


can  be  allowed.  It  becomes  necessary  to  con- 
sider what  is  the  effect  of  the  failure  to  pro- 
vide for  such  appeal,  upon  the  con0tltntl<m- 
alty  of  that  act  So  far  as  I  am  Informed, 
this  is  the  first  time  that  this  particular  ques- 
tion has  been  presented,  though  there  are  at 
least  two  cases  In  which  it  might  have  been 
raised:  Ex  parte  Schmidt  24  S.  a  863,  and 
City  Council  of  Anderson  v.  CDonnell,  2» 
S.  C.  355,  7  S.  B.  523.  But  In  neither  of  those 
cases  was  the  question  raised  or  decided.  Id 
the  former  (Schmidt's  Case)  it  seems  to  have 
been  conceded  that  there  was  no  right  of  ap- 
peal, while  In  the  latter  (O'Donnell's  Case) 
the  right  of  appeal  to  the  circuit  court  was 
conceded,  and  the  appeal  was  heard  and  de- 
termined, In  a  case  arising  und»  the  same 
charter  now  before  us,  though  no  question  as 
to  the  right  of  appeal  was  raised,  considered, 
or  decided.  The  question  is  therefore  still  an 
open  one.  Inasmuch  as  the  offense  charged 
against  the  defendant  was  committed  before 
the  adoption  of  the  present  constitution,  and 
his  trial  and  conviction,  both  before  the  act- 
ing mayor,  as  well  as  l)efore  the  council,  oc- 
curred before  the  present  constitution  went 
into  effect,  the  question  here  presented  must 
be  determined  by  the  {Hrovlslons  of  the  con- 
stltution  of  1868,  and  not  by  those  of  the  pree- 
ent  constitution.  In  section  19  of  article  1 
of  that  constitution  it  is  provided  that  "all 
offenses  less  than  felony  •  •  •  shall  be 
tried  summarily  before  a  justice  of  the  peace, 
or  other  officer  authorized  by  law,  *  •  • 
saving  to  the  defendant  the  right  of  appeal**; 
and  in  section  24  of  article  4  the  provision  is 
that,  in  all  cases  tried  by  a  justice  of  the 
peace,  "the  right  of  appeal  shall  be  secured 
under  such  rules  and  regulations  as  may  be 
provided  by  law.**  Now,  as  that  constitution. 
In  section  1  of  article  4,  expressly  autboriases 
the  general  assembly  to  "establish  such  nra- 
nicipal  and  other  Inferior  courts  as  may  be 
deemed  necessaiy,"  and  as  it  has  been  decid- 
ed in  the  case  of  State  v.  FiUebrown,  2  S.  O. 
404,  that  the  municipal  and  other  Inferior 
courts  authorized  by  that  section  to  be  es- 
tablished practically  stand  upon  the  same 
footing  as  a  court  of  a  justice  of  the  peace,  it 
seems  clear  that  any  attempt  by  the  general 
assembly  to  establish  a  municipal  or  other  in- 
ferior court,  without  saving  the  right  of  ap- 
peal, would  be  in  conflict  with  the  constitu- 
tion. From  this  It  follows  that  both  the  act 
of  1887  and  the  act  of  1888,  above  referred  to, 
in  failing  to  save  the  right  of  appeal  as  re- 
quired by  the  provisions  of  the  constitution 
above  quoted,  are  in  conflict  with  the  consti- 
tution, and  cannot  be  allowed  the  force  of 
law.  If  this  be  so,  then  it  follows  that  the 
powers  of  the  municipal  authorities  of  the 
city  of  Anderson  in  tiying  offenders  for  vio- 
lations of  the  ordinances  of  the  city  must  l>e 
derived  from  the  original  charter  (the  act  of 
1882,  above  referred  to),  conferring  upon  such 
authorities  the  powers  and  jurisdiction  of 
trial  justices,  which,  as  has  been  shown,  in- 
volve, not  only  the  right  of  trial  by  Jciy,  if 
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demanded,  but  also  the  right  of  appeal  to  the 
circuit  court 

It  it  should  be  said  that  the  provision  in 
section  6  of  the  act  of  1887,  as  amended  by  the 
act  of  1888,  authorizing  a  person  convicted 
by  the  mayor  to  appeal  to  the  city  council,  is 
a- compliance  with  the  constitutional  provision 
saving  the  right  of  appeal,  the  answer  Is 
that  such  is  not  the  character  of  the  appeal 
contemplated  by  the  constitution.  The  ob- 
ject of  that  constitutional  provision  was  to 
secure  the  right  of  appeal  from  any  Inferior 
court  to  some  superior  court,  and  the  provi- 
sion in  the  act  for  an  appeal  from  one  in- 
ferior court  to  another  inferior  court  cer- 
tainly does  not  fulfill  the  requirement  of  the 
constitution.  Every  municipal  court,  no  mat- 
ter how  constituted,— whether  consisting  of 
the  mayor  of  the  city  or  of  the  city  council,— 
established  under  the  authority  of  section  1 
of  article  4  of  the  constitution,  is  certainly  an 
Inferior  court;  and  to  give  the  right  of  appeal 
from  the  municipal  court,  consisting  of  the 
mayor  alone,  to  another  municipal  court,  con- 
sisting of  the  city  council,  would  be  merely 
giving  the  right  of  appeal  from  one  inferior 
court  to  another  inferior  court,  from  which 
there  would  still  be  the  right  of  appeal,  and 
thus  the  object  of  the  constitutional  provision 
'^saving  the  right  of  appeal"  would  be  prac- 
tically defeated. 

If,  again,  it  should  be  said  that  this  court, 
In  the  case  of  City  Council  of  Anderson  v. 
0*Donnell,  supra,  haa  recognized  the  con- 
stitutionality of  the  acts  of  1887  and  1888, 
amending  the  original  charter  of  the  city  of 
Anderson,  the  answer  is  that  in  that  case  the 
only  question  (as  far  as  this  matter  is  con- 
cerned) which  this  court  was  called  upon  to 
consider,  and  the  only  question  which  it  did 
consider,  was  whether  those  acts  were  In 
violation  of  the  constitutional  provisions  se- 
curing a  right  of  trial  by  jury;  but  whether 
those  acts  were  in  violation  of  any  other  pro- 
visions of  tlie  constitution  this  court  was  not 
called  upon  to  consider,  and  did  not  consider. 
Under  the  well-settled,  wise,  and  salutary 
doctrine  that  a  court  should  never  voluntarily 
and  unnecessarily  assail  the  validity  of  an 
act  of  a  co-ordinate  branch  of  the  govern- 
ment, but  should  wait  until  Its  validity  is  a^ 
sailed  by  some  party  to  the  cause  which  It  is 
called  upon  to  determine,  this  court,  in  that 
case,  did  not  look,  and  should  not  have  look- 
ed, all  around  to  see  if  there  was  any  possible 
ground  upon  which  the  constitutionality  of  those 
acts  might  be  assailed,  but  confined  its  at- 
tention to  the  only  ground  upon  which  they 
were  attacked,  to  wit,  that  they  violated  the 
provisions  of  the  constitution  securing  the 
right  of  trial  by  jury.  The  fact,  therefore, 
that  this  court,  in  O'Donnell's  Case,  held  that 
the  acts  of  1887  and  1888  were  not  in  con- 
flict with  those  provisions  of  the  constitution 
securing  the  right  of  trial  by  jury,  cannot  af- 
fect the  question  which  is  now,  for  the  first 
time,  raised,— whether  these  acts  confiict  with 
other  provisions  of  the  constitution  securing 


the  right  of  appeal  from  the  Judgments  of  all 
inferior  courts.  As  was  said  in  Whaley  v. 
GalUard,  21  S.  G.,  at  page  678,  where  the  court 
was  considering  a  similar  question:  ''A  stat- 
ute which  conflicts  with  any  provision  of  the 
constitution  Is  a  dead  letter,— an  absolute 
nullity,— and  the  fact  that  the  courts  have  de- 
cided In  one  case  that  it  does  not  conflict 
with  a  particular  clause  in  the  constitution 
cannot  impart  any  vitality  to  it,  If  It  is  found 
to  be  In  conflict  with  some  other  clause  of  the 
constitution.  •  •  •  In  Boyd  v.  Alabama, 
04  U.  S.  645,  which  is  recognized  in  Douglass 
V.  County  of  Pike,  101  U.  S.,^at  page  687,  as 
well  expressing  the  rules  which  properly  gov- 
ern courts  in  respect  to  their  past  4|djudica- 
tions,'  it  is  said:  ^Courts  seldom  undertake, 
In  any  case,  to  pass  upon  the  validity  of  leg- 
islation, where  the  question  Is  not  made  by 
the  parties.  Their  habit  is  to  meet  questions 
of  that  kind  when  they  are  raised,  but  not 
to  anticipate  them^  Until  then  they  will  con- 
strue the  acts  presented  for  consideration,  ,de- 
flne  their  meaning,  and  enforce  their  provi- 
sions. The  fact  that  acts  may  in  this  way 
have  been  often  before  the  court  is  never 
deemed  a  reason  for  not  subsequently  con- 
sidering their  validity,  when  that  question  Is 
presented.  Previous  adjudications  upon  oth- 
er points  do  not  operate  as  an  estoppel 
against  the  parties  In  new  cases,  nor  conclude 
the  court  upon  the  constitutionality  of-  the 
acts,  because  that  point  might  have  been  rais- 
ed and  determhied  in  the  first  instance.*"  It 
must  therefore  be  concluded  that  the  position 
taken  by  counsel  for  respondent— that  the  ap- 
pellant had  no  right  of  appeal  to  the  circuit 
court— is  untenable  and  must  be  overruled. 
This  being  so,  it  becomes  necessary  to  con- 
sider the  points  raised  by  the  appellant's  ex- 
ceptions. 

The  flrst  exception,  raising  the  point  that  the 
acts  of  1887  and  1888,  purporting  to  amend 
the  act  of  1882,  are  unconstitutional  because 
they  are  in  conflict  with  those  provisions  of 
the  constitution  securing  the  right  of  trial 
by  Jury,  cannot  be  sustained,  as  that  point  was 
made  and  decided  in  the  case  of  City  Council 
of  Anderson  v.  O'Donnell,  supra,  adversely  to 
the  view  contended  for  by  the  appellant 

The  second  and  third  exceptions  may  be 
considered  together,  as  they  both  rest  upon 
the  principle  that  the  constitution  forbids  the 
trial  of  a  case  by  a  tribunal,  whether  Judge 
or  Jury,  where  one  or  all  of  those  constituting 
such  tribunal  is  a  party  to  the  cause,  or  in- 
terested therein.  The  position  of  appellant 
Is  based  upon  the  assumption  that  the  city 
council,  and  all  the  members  thereof,  are  not 
only  parties  to,  but  Interested  in,  every  prose- 
cution brought  for  a  violation  of  any  of  the 
ordinances  of  the  dty.  But  Is  this  assump- 
tion well  founded?  All  prosecutions  for  vio- 
lations of  the  laws  of  the  state  are  brought 
In  the  name  of  the  state,  which  consists  of  aU 
of  its  citizens,  and  yet  It  was  never  supposed 
that  any  dtlzen  was  thereby  disqualifled  from 
serving  as  a  Juror  upon  the  trial  of  such  profit 
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cutlon.  So,  also,  It  has  always  been  held 
that  the  corporators  of  a  municipal  corpora- 
tion are  not  thereby  disqualified  from  serving 
as  Jurors  in  cases  brought  by  or  against  such 
corporations.  City  Council  v.  King,  4  Mo- 
Cord,  487;  City  Council  v.  Pepper,  1  Rich. 
Law,  364;  1  Dill.  Mun.  Corp.  §  360,  and  au- 
thorities there  cited.  So  in  State  v.  BilUs,  2 
McOord,  12,  it  was  held  that  it  was  no  ob- 
jection to  a  Juror,  on  the  trial  of  an  Indict- 
ment for  passing  a  counterfeit  bill  on  the 
Bank  of  the  State  of  South  Carolina,  that  he 
was  a  director  of  the  bank,  for  he  has  no 
other  interest  in  the  institution  than  that 
which  la  common  to  a^  the  citizens  of  the 
state.  Bxceptions  2  and  3  must  therefore  be 
overruled. 

The  point  raised  by  exception  4  raises  a 
more  serious  question.  There  seems  to  be  no 
doubt  that  a  person  who,  as  a  Juror,— even  as 
a  grand  Juror,-— has  previously  passed  upon 
the  facts  of  a  case,  is  not  competent  to  sit  as 
a  Juror  upon  a  subsequent  trial  of  the  same 
case.  In  Bishop  on  Criminal  Procedure,  at 
sections  773  and  774,  this  matter  is  discussed, 
and  the  rule  is  laid  down  that  a  person  who 
served  as  a  member  of  the  grand  Jury  which 
found  the  bill  is  not  competent  to  serve  as  a 
petit  Juror  upon  the  trial  of  the  accused  under 
such  Indictment  The  same  doctrine  had 
been  recognized  in  this  state,  in  the  case  of 
State  V.  O'Driscoll,  2  Bay,  153.  It  is  true 
that  in  that  case  it  was  held  that  the  object 
tion,  not  being  made  until  after  verdict  came 
too  iate,  but  the  rule  was  distinctly  recog- 
nized that  the  fact  that  a  person  ofiTered  as  a 
Juror  had  been  one  of  the  grand  Jury  which 
found  the  bill  was  a  good  cause  of  challenge. 
The  case  of  State  t.  Williams,  31  S.  a  238,  9 
S.  B.  853,  cannot  be  regarded  as  in  conflict 
with  this  view,  for  in  that  case  the  Jurors  ob- 
jected to  upon  the  ground  that  they  had  served 
as  Jurors  in  a  previous  case,  involving  the 
same  facts,  were  examined  on  their  voir  dire, 
and  l)ad  satisfied  the  circuit  Judge  that  they 
had  formed  no  opinion  as  to  the  case  then 
in  hearing,  and  were  not  conscious  of  any  bias 
or  prejudice  therein;  and  it  was  held  by  the 
late  Chief  Justice  Simpson,  who  delivered  the 
opinion  of  the  court,— manifestly  with  reluc- 
tance,—that,  under  the  provisions  of  section 
^61  of  the  General  Statutes,  the  circuit  Judge 
was  made  the  final  arbiter  in  the  matter, 
and  his  conclusion  could  not  be  impeached. 
But  one  of  the  associate  Justices  expressly  dis- 
sented from  the  view  taken  by  the  chief  Jus- 
tice as  to  this  matter,  and  the  other  associate 
Justice  concurred  in  the  result  only;  and  as 
there  were  other  grounds  upon  which  the  new 
trial  was  granted,  in  wliich  the  whole  court 
concurred,  it  Is  impossible  to  say  what  was 
the  view  of  the  majority  of  the  court  as  to 
this  particular  question.  Besides,  in  that  case 
the  Jurors  objected  to  were  examined  on  their 
voir  dire,  and  it  was  upon  that  alone  that 
the  chief  Justice  based  his  view,  while  here 
Alderman  Hill  was  not  examined  on  his  voir 
dlre^  and  hence  It  is  clear  that  case  cannot 


be  regarded  as  decisive  of  this.  Now,  in  this 
case  it  is  distinctly  stated  in  the  "case,'*  as 
prepared  for  argument  here,  that  defendant** 
attorneys  objected  to  Aldei-man  Hill  sitting 
on  this  case  upon  the  ground  that  he  had 
previously  tried  the  case  as  mayor  pro  tern. 
It  is  true  that  this  statement  is  followed  by 
the  further  statement  that,  when  the  dty  at- 
torney asked  defendant's  attorneys  if  they 
objected  to  Alderman  Hill  sitting  in  this  case, 
they  declined  to  ansveer.  Bxactly  what  this 
means,  it  is  difficult  to  say.  It  may  be  that 
defendant's  attorneys,  having  made  their  ob- 
jection, did  not  feel  called  upon  to  reply  to 
such  an  Inquhy.  At  all  events,  the  hafer- 
ence  Is  plain  that  the  objection  was  made, 
and  that  is  sufficient  If,  therefore,  Alder- 
man HIU  participated  in  ttie  trial  of  this  case, 
he  must  have  done  so  as  a  Juror,  even  under 
the  provisions  of  the  act  of  1887,  as  ammided 
by  the  act  of  1888;  for  in  no  other  capacity 
could  he  have  had  the  right  to  participate  In 
the  trial,  inasmuch  as  the  mayor  was  pres- 
ent and  presided  at  the  trial;  and,  if  so,  un- 
der the  authorities  above  dted,  he  was  clearly 
Incompetent  to  serve  as  a 'Juror.  The  fourth 
exception  must  therefore  be  sustained. 

As  to  the  fifth  exception,  it  is  only  neces- 
sary to  say  that  it  is  difficult  to  conceive  by 
what  authority  the  privacy  of  the  Jury  room 
(so  called)  could  be  invaded  with  a  view  to 
ascertain  whether  any  one  of  those  acting  as 
Jurors  voted  upon  any  question  of  fact  or  of 
law.  If  HlU  acted  as  a  Juror,  as  he  must 
have  done,  then  it  was  his  duty  to  vote  upon 
questions  of  fact  as  well  as  of  law,  and  the 
presumption  is  that  he  did  so.  Th\a  exception 
must  therefore  be  sustained. 

The  sixth  exception  must  be  overruled.  The 
act  under  which  the  trial  was  manifestly  con- 
ducted expressly  requires  that  the  mayor,  If 
present,  should  preside,  and  he  was  present 

The  seventh  exception  cannot  be  sustained. 
In  the  first  place,  the  record  l^ore  us  does 
not  show  whether  the  evidence  taken  at  the 
first  hearing  before  the  mayor  pro  tern,  was 
or  was  not  in  writing,  nor  does  It  show  what 
was  before  the  council  at  the  second  hearing. 
In  the  second  place  this  court  has  held  in  the 
case  of  City  Council  of  Anderson  y.  O'Don- 
nell,  supra,  that  'in  all  cases  appealed  to  the 
city  council,  the  trial  must  be  de  novo,  and 
the  witnesses  must  be  examined  before  the 
council  Just  as  though  there  had  been  no 
previous  trial."  Under  this  ruling,  it  is  diffi- 
cult to  perceive  either  the  necessity  or  pro- 
priety of  bringing  before  the  council  either 
the  evidence  taken  at  the  trial  before  the 
mayor,  or  the  rulings  thereon. 

The  remaining  exceptions,  not  being  In- 
sisted upon,  require  no  further  notice. 

It  is  proper  to  add  that  no  little  embarrass- 
ment has  been  felt  in  the  preparation  of  this 
opinion,  arising  from  the  fact  that  while  none 
of  the  exceptions  filed  by  appellant  raises  the 
point  upon  which  the  acts  of  1887  and  1888 
have  been  hereinbefore  held  to  be  unconsti- 
tutional, yet,  as  that  point  has  been  raised 
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1^  respondent's  JnriaOictiomil  objection,  tt  be- 
came necessary  to  consider  that  point;  and^  in 
disposing  of  it  the  conclusion  was  reached 
that  those  acts,  whlxe  not  in  conflict  with 
those  provisions  of  the  constltntion  securing 
the  right  of  trial  by  Jury,  yet  were  in  con- 
tllct  with  other  provisions  of  the  constitution 
securing  the  right  of  appeal  from  the  inferior 
courts  to  the  circuit  court.  The  legitimate  re- 
sult of  the  conclusion  thus  reached  would  be 
to  hold  that  the  case  should  have  been  tried 
by  the  municipal  authorities  as  trial  Justices, 
and,  not  having  been  so  tried,  the  Judgmeilt 
rendered  should,  on  that  ground,  be  set  aaida 
But,  as  that  point  was  not  raised  by  ^y  of 
the  appellant's  exceptions,  it  was  deemed  best 
to  consider  the  points  which  were  so  raised, 
without  regard  tbthe  question  as  to  the  valid- 
ity of  the  acts  of  1887  and  1888,  with  a  view 
to  ascertain  whether,  even  assuming  the  valid- 
ity of  those  acts,  there  was  any  error  in  the 
Judgment  aiq;>ealed  from.  The  Judgment  of 
this  OQurt  is  that  the  Judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  case  be 
remanded  to  that  court  for  such  further  pro- 
ceedings as  may  be  necessary. 


(98  Qa.  88) 

MOBRIS  et  Al.  T.  LEVBRING  et  aL 
(Supreme  Court  of  Georgia.     Dec.  2,  1896.) 

HbARSAT  EvIDBNOB— A88I0XMBNT8  OF  ErROR. 

1.  The  action  being  against  a  partDership  for 
the  price  of  goods  alleged  to  have  been  sold  to 
it,  and  the  issue  being  whether  the  goods  were 
in  fact  sold  to  this  partnership  or  to  another, 
declarations  pf  a  member  of  a  brokerage  com- 
pany representing  the  plaintiffs,  to  an  employ^ 
of  that  company,  not  made  in  the  presjence  of 
the  defendants,  nor  with  their  knowledge,  to  the 
effect  that  a  contemplated  sale  of  the  goods  in 
question  had  better  be  made  to  the  defendants, 
and  not  to  the  other  partnership,  were,  as  to  the 
defendants,  mere  hearsay,  and  not  admissible 
to  show  liability  on  their  part 

2,  Assignments  of  error  alleged  to  have  been 
committed  in  admitting  in  evidence  a  letter  of 
a  given  date,  and  in  admitting  a  certain  book 
^'showing  the  charare  of  the  goods  sued  for," 
without  disclosing  the  contents  of  the  letter,  or 
against  whom  the  charge  was  made  in  the  book 
complained  of,  are  not  sufficiently  definite  to  re- 
quire consideration  and  determination  by  this 
court. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  Levering  8t  Co.  against  B.  S.  Moi» 
ris  &  Co.  Judgment  for  plaintiffs.  Defena- 
ants  bring  error.     Reversed. 

The  following  is  the  official  report: 
Levering  &  Co.  sued  E.  S.  Morris  &  Co.,  a 
partnership  composed  of  E.  Sw  Morris  and  N. 
W.  Murphey,  upon  an  account,  dated  May  22, 
1893,  for  10  bags  of  coffee,  $222.35.  M;orris, 
for  himself  and  E.  S.  Morris  &  Co.,  pleaded! 
Not  Indebted.  Further,  that  the  firm  sued  did 
not  buy  the  goods  sued  for,  nor  did  it  receive 
the  goods,  nor  any  value  thereof.  Said  goods 
were  purchased  and  used  for  the  Atlanta  Pro- 
vision &  Commission  Company,  and  this  ftiet 


was  known  to  plaintiffs.  Ttie  firm  of  B.  S. 
Morris  &  Co.  ceased  to  do  business  when  said 
provision  company  began,  and  N.  W.  Murphey 
had  no  right  nor  license  to  use  the  firm  credit 
in  purchasing  the  goods  ^or  said  company.  De- 
fendant did  not  in  any  way  buy  said  goods, 
did  not  authorize  nor  ratify  said  purchase, 
and  if  made  in  the  name  of  E.«  S.  Morris  & 
Co.  it  was  without  his  knowledge  or  consent 
All  power  N.  W.  Murphey  had  to  use  the 
name  and  credit  of  E.  S.  Morris  &  Co.  ceased 
when  said  company  was  organized,  as  B.  S. 
Morris  &  Co.  stopped  business;  and  this  con- 
tract. If  made  by  N,  W.  Murphey  thereafter, 
in  the  name  of  said  firm,  was  illegal  and  fraud- 
ulent There  was  a  verdict  for  plaintiffs  for 
the  amount  sued  for.  Defendants*  motion  for 
a  new  trial  was  overruled,  and  they  excepted. 
The  motion  alleged,  among  other  grounds,  that 
the  court  erred  in  admitting  tbe  testimony  of 
witness  Prltchett  as  to  a  conversation  he  had 
with  Mr.  John  Murphey,  in  which  Murphey 
told  witness  that.  If  they  made  further  sales, 
they  had  better  sell  to  Morris  &  Co.,  and  the 
testimony  of  Murphey,  that  he  had  notified 
PritcAett  not  to  sell  to  the  Atlanta  Provision 
&  Commission  Company.  This  was  objected 
to  as  irrelevant,  defendants  not  being  present, 
nor  any  proof  shown  that  they  knew  thereof. 
It  appears  from  the  evidence  that,  B/t  the  time 
of  the  sale  In  question,  Prltchett  was  connected 
with  T.  B.  Paine  &  Co.,  merchandise  brokers 
and  commission  merchants  of  Atlanta,  6a., 
who  represented  plaintiffs.  The  sale  was 
made  by  Piltchett.  John  Murphey  was  a  mem- 
ber of  the  firm  of  Paine  &  Co.  Before  this 
sale  Paine  &  Co.  had  made  sales  both  to  the 
Atlanta  Provision  &  Commission  Company  and 
to  E.  &  Morris  A  Co.,  dealing  with  N.  W. 
Muiphey  for  both  companies.  Prltchett  testi- 
fied that,  shortly  before  he  made  the  sale,  and 
when  he  was  negotiating  with  N.  W.  Mur- 
phey about  selling  him  coffee,  the  conversation 
occurred  with  John  Murphey  in  regard  to  sell- 
ing the  Atlanta  Provision  &  Commission  Com- 
pany the  bill,  and  John  Murphey  told  Prltchett 
he  (Murphey)  did  not  think  it  was  safe  to  sell 
the  Atlanta  Provision  &  Commission  Company, 
and  if  **we"  made  further  sales  there  we  had 
better  sell  to  Morris  &;  Co.  Other  grounds  of 
the  motion  alleged  error  hi  admitting  the  let- 
ter dated  May  22(1,  addressed  to  plaintifb,  and 
signed  by  Paine  &  Co.,  as  proving  tbe  inten- 
tion of  plaintiffs'  agent  when  making  sale  of 
the  goods  sued  for,  and  the  book  of  Paine  & 
Co.«  showing  the  charge  of  the  goods  sued 
for.  Each  was  objected  to  as  Irrelevant 
These  grounds  do  not  show  the  contents  of  the 
letter  or  the  book  referred  to,  though  these  ap- 
pear In  the  brief  of  evidence. 

Mayson  &  Hill,  for  plaintiffs  in  error.  O.  D. 
Maddox  and  Glenn  &  Rountree,  tor  defendants 
in  error. 

ATKINSON,  J.  1.  The  person  whose  dec- 
larations were  admitted  against  the  defendant 
partnership  was  neither  a  member   of ,  that 
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partnership  nor  authorized  as  Its  agent  to 
dpeak  for  it  He  was  a  broker,  engaged  in  an 
independent  business,  and  the  sayings  admit- 
ted in  evidence  were  addressed  to  his  own,  and 
not  to  a  servant  of  the  defendant;  nor  were 
such  declarations  made  in  the  presence  of  or 
acquiesced  in  by  the  defendant  partnerslilp. 
The  question  being  as  to  the  liability  of  the  de- 
fendant to  the  plaintiff,  and  as  to  whether  the 
credit  eztBided  was  to  the  defendant  or  an- 
other, it  was  altogether  incompetent,  as  nega- 
tiving the  inference,  deducible  from  the  de- 
fendant's theory  and  evidence,  that  the  credit, 
if  extended  at  all,  was  to  another,  and  not  to  it- 
self, to  prove  that  a  broker  representing  the 
plaintiff  had  said  to  his  own  servant  that  he 
should  sell  to  the  defendant  rather  than  to  the 
other  person  to  whom  the  defendant  insisted 
the  credit  was  extended.  Such  Instructions, 
the  defendant  neither  knowing  of  nor  acqui- 
escing in  them,  were  as  to  it  hearsay  merely  and 
not  admissible. 

2.  No  discussion  of  the  proposition  stated  in 
the  second  headnote  is  necessary.  Onie  InsufB- 
ciency  of  the  assignment  of  error  Is  apparent 
Judgmoit  reversed. 


(98  Ga.  86) 

LOWE  V.  ECHOLS  et  al. 
(Supreme  Court  of  Georgia.     Dee,  2,  1896.) 

AVBNDHXNT   OF   PLSADllffO  —  PLBA    TO    JUBISDIO^ 
TION— VbBDICT. 

Where  the  plaintiff  in  an  attachment  case, 
conceiving  that  nis  declaration  was  insufficient 
to  authorize  the  rendition  in  his  favor  of  a  gen- 
eral judgment  against  the  defendant,  voluntarily 
amendea  the  declaration,  so  as  to  make  its  suf- 
ficiency in  this  respect  unequivoca],  and  there- 
upon the  defendant,  under  leave  of  the  court, 
filed  a  plea  to  the  jurisdiction,  to  which  no  ex- 
ception appears  to  have  been  taken,  and  the  case 
proceedea  to  trial,  it  was  error,  after  the  ren- 
dition of  a  verdict  in  favor  of  the  defendant 
Bostaining  the  plea  to  the  jurisdiction,  to  grant 
a  new  trial,  and  strike  this  plea,  on  the  ground 
that  the  plaintiff's  declaration  really  needed  no 
amendment,  and  that,  consequently,  allowing 
the  defendant  to  file  the  plea  to  the  jurisdiction 
was  erroneous,  because  it  was  offered  too  late. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Bpps»  Judge. 

Action  by  Echols  &  Richards  against  A.  J. 
Lowe.  From  an  order  granting  a  new  trial, 
defendant  brings  error.    Reversed. 

The  following  is  the  official  report: 
On  September  2,  1888,  Echols  &  Richards 
sued  out  an  attachment  against  Mrs.  A.  J. 
liowe,  the  affidavit  In  attachment  alleging 
that  she  was  Indebted  to  them  $400  principal, 
with  interest  at  8  per  cent,  per  annum  from 
May  15,  1893,  on  $200,  and  interest  from  Au- 
gust 12,  1892,  on  $200  at  8  per  cent,  and 

per  cent  on  the  principal  and  interest 

for  attorney's  fees,  and  that  "said  Mrs.  A.  J. 
Lowe  is  actually  removing  without  the  limits  of 
said  county  of  BMlton.**  The  attachment  was 
sued  out  in  Fulton  county.  The  attachment 
bond  was  in  the  sum  of  $800.     Neither  the 


attachment  bond  nor  affidavit  stated  that 
Mrs.  Lowe  resided  in  or  was  a  dtizen  of  Ful- 
ton county.  The  attachment  was  made  re- 
turnable to  the  November  term,  1893,  of  the 
city  Court  of  Atlanta.  On  September  4,  1893, 
defendant  gave  bond,  and  replevied  the  prop- 
erty attached.  On  November  80,  1893,  and 
during  the  first  term  of  the  court,  plaintiffls 
filed  their  declaration,  and  prayed  for  a 
''Judgment  for  his  said  debt  and  for  the  sale 
of  the  property  levied  upon  as  aforesaid,  and 
that  the  proceeds  arising  from  the  sftle  be  ap- 
plied to  the  satisfaction  and  payment  of  said 
debt''  This  declaration  did  not  aver  that 
Mrs.  Lowe  was  of  said  county  of  Fulton,  or  a 
citizen  thereof.  At  said  first  term  L.  R.  Ray, 
as  attorney  for  the  defendant,  marked  his 
name  on  the  dodcet  opposite  her  name.  No 
defense  in  writing  was  filed  to  the  suit  at  the 
first  term.  The  appearance  docket  waa  not 
caUed  at  that  term.  At  the  March  term,  1894 
(April  6,  1894),  the  court,  at  the  instance  of 
plaintiffs'  counsel,  gave  judgment,  as  a  case 
in  default,  against  defendant  and  the  anre- 
tles  on  her  replevy  bond.  The  case  was  not 
then  in  default  This  was  done  without  no- 
tice to^  defendant,  and  before  the  caae  was 
reached  in  its  order.  The  court  did  not  turn 
to  the  docket  at  or  before  the  signing  of  said 
judgment  Had  he  done  bo»  the  maiklng  of 
the  name  of  defendant's  counsel  would  have 
been  discovered,  and  the  court  have  refused 
to  sign  judgment  by  default  The  judgment 
was  not  entered  upon  the  minutes,  nor  was 
the  case  stricken  from  the  docket  On  April 
0,  1894,  defendant  filed  her  plea  to  the  juris- 
diction, '^because,  at  the  time  of  the  com- 
mencement of  said  suit,  this  defendant  re- 
sided in  the  county  of  Harris,  in  said  state* 
and  not  In  tibe  county  of  Fulton,  and  the  sti« 
perior  court  of  Harris  county  has  jurisdiction 
of  said  case."  On  September  15,  1894,  the 
case  was  called  in  its  order  and  set  for  triaL 
At  the  trial  plaintiffs'  counsel  announced  he 
had  judgment,  and  it  was  so  entered  on  the 
docket  On  Septemb^  21,  1^4,  defendant 
filed  her  motion  to  set  aside  the  judgment  of 
April  6,  1894,  on  various  grounds,  but  the 
only  one  pressed  upon  the  attention  of  the 
court  was:  "Because  said  case  was  taken  up 
out  of  its  order  on  the  dodcet,  without  notice 
to  the  defendant,  and  judgment  rendered  by 
the  court  April  6,  1894,  in  the  absence  of  de- 
fendant and  her  counsel,  whose  name  was 
marked  on  the  docket,  when  in  its  regular  or- 
der said  case  would  not  have  been  reached 
by  the  court  until  September  15,  1894.  The 
delay  in  filing  this  motion  was  caused  from 
the  fact  that  defendant  had  no  legal  notice  of 
the  rendition  of  said  judgment  until  the  same 
was  called  for  trial  on  September  19,  1804, 
three  days  before  the  filing  of  this  motion, 
when  plaintiffs'  counsel  stated  in  open  comt 
he  had  judgment"  It  was  also  alleged.  In 
the  motion  to  set  aside,  that  defendant  had 
a  good  defense,  which  was  fully  set  forth  In 
her  plea  to  the  jurisdiction;  that  said  plea 
could  not  have  been  ffied  earlier,  because  she 
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was  seriously  lU  from  December  — ,  1893,  to 
April  7,  1894,  and  could  give  no  attention  to 
business;  and  that  plaintiffs  took  the  Judg- 
ment against  defendant  and  the  snretles  on 
her  replevy  bond  without  first  recovering 
Judgment  In  their  attachment  case,  as  provid- 
ed In  section  3319  of  the  Code.  The  motion 
was  granted,  on  the  ground  that  the  case  was 
not  In  default,  but  that  the  mariUng  of  th^ 
name  of  defendant's  counsel  to  the  bench 
docket  was  tantamount  to  the  filing  of  tl^e 
plea  of  the  general  Issue,  and  had  the  effect 
to  carry  the  case  to  the  Jury. 

The  case  coming  on  for  trial  on  JaAuary  18, 
1895,  defendant  moved  to  dismiss  the  attach- 
ment, because  the  grounds  were  not  sworn  to 
positive,  inasmuch  as  it  did  not  appear, 
from  any  of  the  papers  in  the  case,  the  affida- 
vit, bond,  attachment,  or  declaration,  that  de- 
fendant was,  at  the  time,  or  ever  had  been, 
a  citizen  of  Fulton  county,  and  because  there 
was  nothing  In  the  attachment  papers  from 
wiilch  the  officer  who  Issued  the  attachment 
could  determine  wliat  court  or  cQunty  he 
should  make  the  same  returnable  to.  De- 
fendant's counsel  then  presented  a  plea  to  the 
Jurisdiction,  which  the' court  refused  to  e&- 
tertaln,  on  the  ground  that  it  came  too  late,— 
a  plea  of  the  general  Issue  having  been  filed 
at  the  first  term,  and  subsequently  insisted  on 
as  such,  and  which  had  the  effect  to  delay  the 
case  for  a  number  of  intervening  terms. 
Plaintiffs,  by  permission  of  the  court,  amended 
their  attachment  affidavit  so  as  to  make  It 
read,  ^Mrs.  A.  J.  Lowe,  of  said  county  of  Ful- 
ton." And  plalntlffq  were  also  allowed  to 
amend  their  declaration  in  attachment,  so  as 
to  broaden  the  prayer  to  the  asking  of  a 
general  judgment  Defendant's  counsel  there- 
upon again  presented  their  plea  to  the  Juris- 
diction, and  asked  that  It  be  entertained.  The 
court  held  that,  plaintiffs  having  amended 
their  declaration  In  a  material  part  praying  for 
a  general  judgment,  whereas,  before,  only  a 
Judgment  In  rem  was  embraced  in  the  prayer, 
the  pleading  rights  of  the  defendant  attached 
de  novo  In  view  of  this  amendment.  Defend- 
ant further  moved  to  dismiss  the  attachment 
because  the  attachment  bond  was  not  In  an 
amount  at  least  double  the  debt  sworn  to. 
This  motion  was  overruled,  to  which  ruling 
defendant  excepts.  Under  the  instructions 
of  the  court,  the  Jniy  found  for  defendant 
upon  her  plea  to  the  Jurisdiction,  whereup- 
cxk  the  court  passed  an  order  dismissing  the 
case.  Plaintiffs  moved  for  a  new  trial,  to 
set  aside  the  verdict,  and  to  set  aside  the 
Judgment  allowing  the  plea  to  the  Jurisdic- 
tion to  be  made  a  part  of  the  record.  These 
motions  were  argued  and  considered  as  one. 
The  motion  for  new  trial  was  granted,  as  well 
as  the  motion  to  strike  the  plea;  the  court 
holding  that  It  was  satisfied  that  it  commit- 
ted error  in  allowing  the  plea  to  the  Juris- 
diction to  be  filed,  and  consequently  erred  in 
the  procedure  subsequent  to  the  allowance  of 
that  plea.  The  court  states:  '*The  reason 
for  the  present  decision  Is  that  the  prayer  of 


the  original  dedaiation  In  attachment  was 
broad  enough  to  Include,  without  any  amend- 
ment, a  claim  for  a  general  Judgment,  the 
words  being,  *Wherefore,  your  petitioner 
prays  Judgment  for  his  said  debt,  and,'  etc 
The  amendment  to  the  prayer  offered  by  the 
plaintiffs,  and  allowed,  was  purely  formal* 
and  In  a  sense  wholly  surplusage.  The  court 
erred  in  holding  that  the  filing  of  this  amend- 
ment opened  the  pleading  rights  de  novo  to 
the  defendant"  To  this  decision  defendant 
excepts.  Defendant  also  excepts  because  the 
court  at  the  trial,  dismissed  her  plea  to  the 
Jurisdiction,  filed  April  9, 1894,  on  the  ground 
that  it  was  not  filed  at  the  first  term;  that 
the  marking  of  her  counsel's  name  upon  the 
docket  was  an  appearance  and  pleading  to 
the  merits,  and  she  therefore  admitted  the 
Jurisdiction  of  the  court 

li.  R.  Ray,  for  plaintiff  in  error.  Kontz  & 
Oonyers,  for  defendants  in  error. 

ATKINSON,  J.  The  official  report  states 
accurately  the  facts  as  th^y  appear  in  the  rec* 
ord,  and  therefore  a  restatement  of  them  here 
will  not  be  necessary  In  the  consideration  of 
the  questions  made.  It  will  be  seen  that  al- 
though an*  attachment  had  issued  upon  the 
groimd  that  "said  Mrs.  A.  J.  Lowe  is  actually 
removing  without  the  limits  of  said  coimty  of 
Fulton,"  there  was  no  averment,  either  in  the 
affidavit  upon  which  such  attachment  Issued, 
or  In  the  declaration  subsequently  ffied,  nor 
any  recital  in  the  bond  given  or  in  the  writ  of 
attachment,  suggesting  either  that  the  defend- 
ant was  a  citizen  of  Fulton  county,  or  that  the 
city  court  of  Atlanta  had  Jurisdiction  of  her 
person,  or  that  for  any  other  reason,  sufficient 
In  law,  such  attachment  proceeding  was  prop- 
erly returnable  to  that  court  Whether  or 
not  the  case  was  in  default  or  whether  the 
marking  of  defendant's  coimsel  would  be  a 
sufficient  appearance  to  prevent  the  case  being 
In  default  need  not  be  considered,  inasmuch 
as  the  court  discharged  the  defendant's  de- 
fault and  permitted  her  to  make  a  motion  to 
dismiss  the  proceeding  because  it  did  not  ap- 
pear that  the  court  had  Jurisdiction  of  the 
case  or  of  the  defendant's  person.  When  this 
motion  was  made,  it  was  met  by  an  amend- 
ment of  the  affidavit  in  attachment  stating 
the  residence  of  the  defendant  in  the  county 
of  Fulton,  and  thereupon  conferring  upon  the 
court  Jurisdiction  of  the  caiise.  This  tSLCt  be- 
ing thereby  for  the  first  time  Issuably  plead- 
ed, the  court  did  not  err  In  permitting  the 
defendant  to  file  a  plea  to  the  Jurisdiction. 
The  marking  of  defendant's  counsel  is  not, 
necessarily,  such  a  pleading  to  the  merits  as 
waives  the  question  as  to  the  Jurisdiction  of 
the  court.  An  appearance  is  necessary  to  a 
motion  to  dismiss  the  suit  and,  if  made  for 
that  purpose,  ought  not  to,  and  does  not,  so 
admit  Jurisdiction  as  to  preclude  the  defend- 
ant from  filing  his  defense  In  abatement 
Oox  V.  Potts,  67  Ga.  621,  526,  527.  Nor  does 
the  fact  that,  iq;>on  such  an  appearance,  the 
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oottrt  set  aside  a  judgment  by  de&ult  ernme- 
ouBly  rendered,  make  It  a  plea  to  the  merits, 
sncli  as  waives  jurisdiction.  When  the  de- 
fendant answered  hy  marl^ing  her  counsel's 
name  on  the  docket,  she  acquitted  herself  of  all 
default  An  answer  of  that  character  may 
not  be  effectiye  for  all  purposes,  but  it  is  suffi- 
cient to  require  the  court  at  the  trial  to  hear 
and  determine  motions  which  are  predicated 
upon  defects  appearing  upon  the  face  of  the 
pleadings,  and  the  absence  of  an  averment  of 
jurisdiction  is  such  a  defect  We  do  not 
thinli;  therefore,  that  when  the  court  set  aside 
the  judgment  hy  default,  it  thereby  adjudged 
that  the  defendant  could  not  be  heard  on  the 
motion  to  dismiss  for  the  want  of  jurisdiction; 
and  when  this  motion  was  met  by  an  amend- 
ment averring  jurisdiction,  the  defendant 
should  have  been  allowed  to  file  a  plea  to  the 
Jurisdiction  which  answered  this  amendment 
The  allowance  of  the  amendment  broadening 
the  prayer  of  the  attachment  declaration,  so 
as  to  authorize  the  grant  of  a  general  Judg- 
ment, might  not  h^ve  had  the  effect  of  open- 
ing the  pleadings  so  as  to  admit  the  plea  to 
the  jurisdiction.  Yet  the  other  amendment 
averring  jurisdiction  did  have  this  effect,  and, 
although  the  trial  judge  may  have  put  hia 
judgment  allowing  the  plea  upon  the  first, 
rather  than  upon  the  last,  mentioned  amend- 
ment, we  do  not  think  that  for  this  reason 
the  defendant  should  be  deprived  of  her  right 
to  make  this  defense.  Both  amendments 
were,  according  to  the  plaintiffs,  at  the  time 
they  were  offered,  substantial,  and,  after  a 
finding  in  favor  of  the  defendant  upon  her 
plea  to  the  Jurisdiction,  we  think  the  court 
erred  in  setting  aside  the  Judgment,  and  grant- 
ing a  new  trial,  upon  the  sole  ground  that 
the  plaintiffs'  declaration  was  good  without 
amendment,  and  that,  as  a  consequence,  the 
amendments  offered  were  not  sufficiently  sub- 
stantial to  justify  the  allowance  of  the  plea 
to  the  jurisdiction.    Judgment  reversed. 


(97  Oa.  814) 

WILSON  V.  WILKINSON. 
(Supreme  Court  of  Georgia.     Dec.  21,  1896.) 
Pabtnbrsbip  Aooourtino  —  Intebbst  on  Balan- 

OM. 

1.  Although  minor  errors  may  have  been  com- 
mitted by  the  maater  and  also  by  the  trial  jndge, 
none  of  them  were  of  sufficient  weight  or  im- 
portance to  require  a  reversal  of  tiie  judgment 
below. 

2.  Upon  an  equitable  petition  by  one  partner 
against  another  for  a  settlement  of  the  partner- 
ship accounts.  Interest  is  not  generally  allowa- 
ble in  favor  of  one  as  against  the  other  upon  an 
unpaid  balance)  and,  to  authorize  the  allow- 
ance of  such  interest,  the  particular  facts  upon 
whidi  Interest  is  claimed  and  allowable  must 
not  only  be  alleged  in  the  petition  and  proved 
on  the  trial,  but  the  finding  of  fact  upon  this 
issue  must  be  favorable  to  the  contention  of 
the  plaintiff  as  an  indispensable  predicate  for  the 
allowance  of  such  interest  in  the  final  decree. 

3.  The  allowance  of  interest  against  the  de- 
fendant below  in  the  present  case  was  not  au- 
thorized by  the  pleadings,  no^  by  the  evidence, 
nor  by  any  finding  of  fact  by  the  master  upon 
which  interest  conld  be  lawfully  allowed. 


4.  Direction  is  given  that  all  Interest  prior  to 
the  date  of  the  final  decree  in  the  court  below 
be  written  off,  and  that  such  decree  be  so  mod- 
ified as  that  the  principal  thereof  shall  bear  in- 
terest only  from  the  date  of  its  rendition.  The 
costs  of  the  writ  of  error  are  made  chargeable 
against  the  defendant  in  error. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  U.  B.  Wilkinson  against  B.  J. 
Wilson.  Judgment  for  plaintlfl.  Defendant 
brings  error.   Affirmed,  with  direction. 

N.  J.  &  T.  A.  Hammond,  for  plalntlfir  In 
error.  A.  D.  Freeman,  Bigby,  Reed  lb  Dor- 
sey,  for  defendant  in  error. 


PER  OUBIAH. 
direction. 


Judgment  afiBbmed,  with 


(KOa.  84) 


STRIGEIiAND  v.  STATa 

(Supreme  Ck>urt  of  Georgia.    Jan.  13,  1806.) 

Assault  tiarH  Intent  to  Kill-^ubtificatioh— 
Instrootions. 

1.  Upon  the  trial  of  ^  indictment  for  assault 
with  intent  to  murder,  alleged  to  have  been  com- 
mitted with  a  knife,  it  was  not  error  to  refuse 
to  charge:  "If  there  be  great  superiority  In 
physical  strength  of  an  assailant  who  strikes 
another  a  blow  with  his  fist,  or  ill  health  in  tlie 
assailed  at  the  time,  or  other  drcnmstances  pro- 
ducing relatively  great  inequality  between  them 
in  combat,  the  assailed  can  justifiably  resent 
the  blow  by  stabbing  the  assailant."  The  prin- 
ciple sought  to  be  embodied  in  the  request  would 
not  in  aiiy  esse  be  ai^licable,  unless  the  an- 
tagoniat,  having  the  superior  strength,  unlaw- 
fully assaulted  the  other,  and  even  in  that  event 
the  jury,  and  not  the  judge,  should  determine 
whether  snc^  assault  conld  lawfully  be  defend- 
ed by  stabbing. 

2.  Although  the  written  request,  as  submit- 
ted, was  defective  for  the  reasons  above  given, 
and  was  therefore  properly  refused,  yet,  inas' 
mach  as,  under  the  facts  disclosed  by  the  ree- 
(Hd,  the  question  of  inequality  in  physical 
strength  was  involved,  and  the  sole  defense  re- 
lied upon  as  a  justification  for  the  stabbing  was 
Uiat  tne  accused  was  physiGany  unable  to  oth- 
erwise defend  himself  from  the  prosecutor's  al- 
leged unlawful  assault  up<Hi  him,  the  court 
erred  in  not  givins  in  charse,  even  without  a 
request,  the  principle  which  the  request  pre> 
sented  sought  to  express. 

(Syllabus  by  the  0>urt) 

Brror  from  superior  court,  Bfadison  county: 
Seaborn  Reese,  Judge. 

K.  D.  Strickland  was  convicted  of  assault 
with  intent  to  murder,  and  brings  error.  Re- 
versed. 

B.  T.  Brown  and  R.  H.  Kennebrew,  for 
pUlntiff  in  eiTQc  W.  M.  Howard,  SoL  (rcn., 
for  the  State. 

ATKINSON,  J.  1.  The  request  to  charge, 
upon  the  refusal  of  which  error  was  assigned, 
was  defective  for  two  reasons:  It  left  entirely 
out  of  consideration  the  question  as  to  uriiether 
or  not  the  assault  was  Uwful.  Whatever  may 
have  been  the  relative  difference  hi  sizes,  tf 
the  smaller  person  offer  to  the  larger  such  an 
Insult  as  justifies  a  battery,  and  a  battery  not 
disproportioned  to  fhe  offense  given  be  con^ 
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ndtted,  the  person  nmmSM  cannot  ivmdtj,  upon 
■nch  proTocation,  tlie  nse  of  a  deadly  weap- 
on* nor  ean  tbe  person  aaaaUed  onder  any  clr> 
camfltanoeB  jnstllLably  resent  a  blow  liy  stab- 
bing. 9tabblna  may*  under  some  dnnunstancen^ 
be  Jnsdfled  as  a  measure  of  prenuitlon,  bat  never 
as  a  measure  of  resentment  It  may  be  Jnsti- 
fled  when  d<»e  to  prerent  tbe  infliction  of  a 
present  impending  injniy  amounting  to  a  fel- 
ony, bat  cannot  be  JnstUied  wben  oommitted  in 
a  spirit  of  resentmait  for  past  injbrles.  If 
done  in  beat  of  Idood,  nptm  sncb  proTOcation 
tm  would  reduce  the  grade  of  bis  offense  to 
manslaugiaEter  in  the  event  death  had  ensued,  it 
might  palliate  the  degree  of  the  stabber's  gailt, 
and  rednee  his  offense  to  a  misdemeanor;  bat  be 
oonld  not  lawfioily  be  Jostlfied.  But,  even  if  soeh 
a  thing  were  l^ially  possible,  it  would  be  a  ques- 
tion of  fiict  for  the  Jury  to  say  whether  or  not  the 
accused  could,  under  all  the  droomstances 
proven  before  them,  "Justi^bly  resent**  the  as- 
sault described  in  tiie  request  by  stabbing  his 
assailant  with  a  knife;  and  the  charge  was 
properly  refused,  not  only  because  its  effect 
would  have  been  to  give  to  the  Jury  erroneous 
instructions  as  to  the  law,  but  because  it  in- 
vited an  invsaion  of  the  province  of  the  jury 
by  the  expression  of  an  opinion  iqMm  the  evi- 
dence. 

2.  We  are  of  the  opinion,  however,  that,  in 
view  of  the  evidence  submitted,  the  court 
should  haye  given  to  tbe  Jury  instructions  em- 
bodying at  least  some  reference  to  the  in- 
equality between  the  relative  sizes  of  the  two 
combatants.  The  evidence  showed  that  the 
accused  was  scarcely  half  so  large  a  man  in 
physical  stature  as  the  person  stabbed;  that, 
tn  addition  to  this,  he  was  weak  and  feeble  of 
tnune,  and  greatly  emaciated  by  disease, 
while,  <m  the  contrary,  his  assailant  was  a 
man  of  splendid  physique,  and  very  much  his 
superior  in  point  of  ability  to  fight  It  Is  not 
difficult  to  imagine, )iow,  under  such  circum- 
stances, the  feebler  znan  might,  ha  order  to 
protect  himself  against  having  the  life  crushed 
out  of  blm  by  the  superior  force  of  his  ad^ 
versary.  Justifiably  resort  to  the  use  of  a 
weapon  for  his  defense;  and  this  iM  true,  even 
though  he  might  have  given  the  first  provoca- 
tion. For,  while  the  first  provocation  might 
be  sufiElclent  to  excuse  a  moderate  beating,  if 
the  battery  proved  extend  so  far  beyond  the 
proTocation  as  either  to  amount  to  a  felony  or 
to  endanger  the  life  of  the  person  beaten,  it 
would  itself  then  become  uiilawful,  and  the  per- 
son upon  whom  It  was  being  inflicted  might  be 
Justified  in  using  even  a  deadly  weapon  In 
resistance.  This  seems  to  have  been  the  the- 
ory of  the  defense  as  it  is  outlined  in  the  rec- 
ord, and  it  Is  difficult  to  understand  how  the 
cotu-t  could  have  proceeded  with  its  histruc- 
tlons  without  referring  to  the  disparity  in  the 
Blzes  of  the  two  men.  While  the  Instruction 
asked  was  not  technically  accurate,  and  was 
therefore  properly  refused,  the  defense  set  up 
was  so  hivolved  in  the  case  made  by  the  evi- 
dence as  that  an  omission  to  charge  upon  it 
was  equivalent  to  not  instructing  the  Jury  at 


an  iQKm  one  of  the  leading  features  of  the  case: 
With  or  without  request,  the  court  should 
chaige  the  Jury  upon  the  general  features  of 
the  law  which  control  the  substantial  issues 
made;  but  if  the  matter  be  merely  collateral, 
or  more  specific  instructions  be  desired  upon 
a  subject  covered  by. the  general  diarge,  such 
instructions  should  be  requested.  As  was  said 
by  Chief  Justice  Jadcson,  speaking  for  the 
court  in  the  case  of  Bailroad  v.  Harris,  76 
Oa.  510:  "The  verdict  can  never  be  a  legal 
verdict  unless  .instructions  on  the  law  of  the 
case  be  given  by  him  who  presides  for  that 
purpose.  The  omisilon  to  cover  the  case  sub- 
stantially must  always  set  it  aside.**  See,  also, 
to  the  same  effect,  the  cases  there  dted.  We 
have  carefully  read  the  general  charge  of  the 
court  which  comes  up  in  the  record,  and  we 
find  no  reference  to  the  subject  indicated,  and 
hence  we  are  of  the  opinion  that  the  Judgment 
slK>uld  be  reversed,  and  a  new  trial  avrarded. 
Judgment  revenied. 


(96  0&.  14) 

8ATILLA  MANUF*G  CO.  et  al.  v.  OASON. 

(Supreme  Oourt  of  Georgia.     Nov.  15,  1896.) 

CSbtmikaii  Trbspass^Warbahv— Mauoious  Pros- 
ecution. 

1.  An  affidavit  and  warrant  averring  that  a 
person  named  therein  "did  commit  the  offense 
of  trespass,  by  digging  up  and  grading  a  cer- 
tain street  or  alley  throngh  the  lands''  of  an* 
other,  without  his  consent,  neither  charge  a 
criminal  offense  against  the  laws  of  this  state, 
nor  any  act  amounting  to  a  constitnent  element 
in  the  commission  of  a  crime  or  misdemeanor. 

2.  In  order  to  be  the  basis  of  an  action  for  a 
malicious  prosecution,  the  proceeding  complain- 
ed of  must  at  least  bear  some  resemblance  to  a 
process  authorised  by  law,  under  which  the  per- 
son or  property  of  the  defendant  therein  might 
be  lawful^  arrested  or  seized.  Accordingly, 
where  an  affidavit  was  made,  and  a  warrant 
for  the  arrest  of  another  was  issued  thereon, 
and  it  affirmatively  appeared  on  the  f  aoe  of  both 
the  affidavit  and  the  warrant,  not  only  that  no 
offense  whatever  against  the  criminal  laws  of 
this  state  was  charged,  but  also  that  no  sub- 
stantive element  of  any  criminal  offense  was 
stated,  such  warrant  was  al>solutely  void,  and 
an  arrest  upon  it,  while  constituting  false  Im- 
prisonment, would  not  authorise  the  bringing 
of  an  action  for  a  malicious  prosecution. 

3.  Tlie  suit,  being  for  a  malicious  prosecution 
only,  set  forth  no  cause  of  action,  and  therefore 
ought  to  have  been  dismissed  upon  general  de- 
murrer to  the  same. 

(Syllabus  by  the  Oourt) 

Error  from  superior  court.  Ware  county;  J. 
h,  Hardeman,  Judige. 

Action  by  John  P.  Cason  against  the  Satilla 
Manufacturing  Company  and  others.  From 
an  order  overruling  a  demurrer,  defendants 
bring  error.    Reversed. 

The  following  is  the  official  report: 
The  petition  of  Oason  alleged:  He  has  been 
damaged  by  the  Satilla  Manufacturing  Com- 
pany and  Miles  Albertson  $5,000.  On  Novem- 
ber 1, 1802,  he  was  marshal  of  Waycroas,  and, 
acting  under  instructions  of'  the  chairman  of 
the  street  committee  of  that  city,  ordered  the 
overseer  of  the  chain  gang  to  take  the  con* 
victs  and  have  them  woric  in  the  streets  an^ 
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lanes  of  said  city,  near  Old  Tebeaurllle,  In 
said  city.  The  OTeiseer  went  to  Ol^  Tebeao- 
ville,  and  began  to  work  the  old  road  near  the 
property  of  the  Satllla  Manufacturing  Ck)m* 
pany,  which  had  been  uaed  by  the  public  for 
many  years  as  a  public  road.  The  only  wotk 
that  was  done  was  to  level  up  the  road  or 
street,  and  put  the  same  in  good  condition  tat 
traveL  After  said  work  had  been  entered  up- 
on by  the  chain  gang  by  the  authority  of  the 
city  of  WaycnMENS,  and  the  street  or  road  re- 
paired as  stated,  defendants  had  a  warrant 
issued  by  a  magistrate  named,  for  the  arrest 
of  petitioner  and  the  chairman  of  the  street 
committee  and  the  overseer  of  the  chain  gang, 
based  upon  an  affidavit  made  hy  Albertscm, 
superintendent  of  the  other  defendant,  char- 
ging petitioner  and  the  other  two  named  with 
trespass  "by  digging  up  and  grading  a  street 
or  alley  through  the  lands  of  the  Satllla  Manu* 
facturlng  Company  without  their  consent" 
The  affidavit  and  warrant  were  placed  in  the 
hands  of  a  constable  named,  who  arrested  pe- 
titioner, and  held  him  under  arrei^  until  he 
gave  bond  for  his  appearance  to  answer  any 
indictment  in  the  superior  court  of  Ware  coun- 
ty for  said  offense,  which  court  convened  on 
the  first  Monday  in  November,  1883,  at  which 
time  petitioner  was  present,  and  remained  un- 
til the  adjournment  of  the  court,  and  no  true 
bill  was  preferred  against  him.  After  he  had 
been  arrested  and  given  bond,  the  prosecutors 
appeared  before  the  magistrate  and  withdrew 
said  proceedings,  which  was  without  his  con- 
sent, and  failed  to  further  prosecute  the  case 
before  the  court  CJopy  of  the  affidavit  war- 
rant, entry  of  arrest  and  order  of  withdrawal 
are  attached.  His  connection  with  the  work- 
ing of  said  street  road,  or  lane  was  in  the 
capacity  as  an  officer  of  the  city.  He  only  in- 
structed said  overseer  to  have  the  streets  and 
lanes  near  the  property  of  said  manufacturing 
company  worked  for  the  benefit  of  the  people 
of  the  city,  in  the  utmost  good  faith,  as  di- 
rected by  the  chairman  of  said  street  commit- 
tee, in  the  belief  that  the  place  so  worked  was 
the  property  of  the  city  of  Waycross.  Said 
criminal  prosecution  was  maliciously  carried 
on,  and  was  without  any  probable  cause.  The 
suit  was  brought  in  March,  1893.  Defendants 
demurred  generally  thereto.  The  demurrer 
was  overruled,  and  to  this  ruling  th^  ex- 
cepted. 

Hitch  &  Myers,  for  plaintiffs  in  error.  John 
0.  McDonald  and  Leon  A.  Wilson,  for  defend- 
ant in  error. 

ATKINSON,  J.  The  facts  are  stated  in  the 
official  report 

1.  To  enter  upon  the  unlndoeed  lands  of  an- 
other, without  his  consent  and  dig  and  grade 
a  public  street  or  alley,  is  not  a  criminal  of- 
fense under  the  law  of  this  state,  so  far  as  we 
are  advised  or  can  ascertain,  and  is  therefore 
not  an  indictable  trespass.  It  gives  to  the  per- 
son injured  a  right  of  action  civflly,  but  upon 
proof  of  such  facts,  no  conviction  oould  be  had 


as  for  a  crime  or  misdemeanor;  and  hence  a» 
affidavit  upon  which  a  warrant  Issued  fbr  the 
apprehension  of  a  given  person,  which  did  not 
allege  more  than  that  such  person  committed 
a  trespass,  "by  digging  up  and  grading  a  cer- 
tain street  or  alley  through  the  lands"  of  the 
person  making  the  same,  neither  charged  the 
person  who  was  alleged  to  have  committed  the 
act  with  the  violation  of  a  public  law  Involv- 
ing the  commission  of  an  indictable  offeoae^ 
nor  wlth'the  commission  of  any  act  amoont- 
ing  to  a  constituent  element  of  such  an  of- 
fense. A  warrant  based  upon  such  an  affldl^ 
vit,  commanding  the  apprehension  of  the  pei^ 
son  so  accused,  was  void  absolutely,— was  a 
mere  "brutem  fulmen,''— and  the  two  com- 
bined did  not  together  amount  to  the  institu- 
tion of  a  criminal  prosecution  against  the  peiw 
son  against  whom  it  was  directed. 

2.  lit  is  a  prime  r^fluisite  to  the  institution  d 
an  action  for  malicious  prosecution  that  a 
prosecution  should  have  been  instituted  and 
ended;  that  the  person  alleging  hijury  should 
have  been  prosecuted  upon  some  criminal 
charge.  Ck>de,  §  2d82,  which  gives  the  right 
of  action  upon  which  the  plaintiff  bases  his 
right  to  recover  in  the  present  case,  limits  the 
right  to  sue  to  criminal  prosecutions  malicious- 
ly instituted;  and  hence  it  follows  that.  If  no 
criminal  prosecution  was  in  fact  instituted, 
then  no  action  would  lie.  If  the  proceeding  In- 
stituted was  void  hi  toto,  as  wanting  in  an^ 
of  the  constituent  elemoits  of  a  proceeding  au- 
thorissed  by  law,  then  it  was  no  prosecution. 
In  Frierson  v.  Hewitt  2  Hill  (&  C.)  499,  the 
distinction  between  malicious  prosecutions 
proper,  and  those  which  bear  only  a  resem- 
blance to  such  proceedings,  is  very  clearly 
stated,  as  follows:  "The  Indictment  must 
charge  a  crime,  and  then  the  action  is  main- 
tainable per  se,  on  showing  a  want  of  probable 
cause.  •  •  •  There  is  another  dass  of  cases 
which  are  popularly  called  'actions  for  mali- 
cious prosecution,'  but .  they  are  misnamed. 
They  are  actions  on  the  case,  in  which  both 
a  scienter  and  a  per  quod  must  be  laid  and 
proved.  I  allude  now— First,  to  actions  for 
fiilse  and  xhalidous  prosecutions  for  a  mere 
misdemeanor,  involving  no  moral  turpitude; 
secondly,  to  an  abuse  of  judicial  process,  hy 
procuring  a  man  to  be  indicted  as  for  a  crime, 
when  it  is  a  mere  trespass;  third,  malicious 
search  warrants."  Under  the  provisions  of 
our  Oode,  the  institution  of  a  prosecution  for 
a  misdemeanor,  or  the  suing  of  a  search  war- 
rant, if  done  maliciously,  may  amount  to  a 
criminal  prosecution,  and  may  afford  a  suffi- 
cient basis  for  the  Institution  of  suit  as  tar 
a  malicious  prosecution,  because  our  Code,  in 
terms,  provides  that  a  total  want  of  probable 
cause  is  a  circumstance  from  which  malice 
may  be  implied,  and  In  each  of  these  instances 
a  warrant  for  the  apprehension  of  the  person 
accused  may  lawftilly  issue,  but  not  so  with  a 
mere  nonindictable  trespass.  In  such  a  case 
a  warrant  could  no  more  Uwftdly  issue  than 
if  one  were  accused  of  the  nonpayment  of  a 
promissory  note  when  it  became  due.    In  el- 
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ther  case,  if  an  affldarit  were  made  and  a  war- 
rant Issued,  it  would  be  wholly  without  au* 
thority  or  color  of  law»  and  therefore  could 
in  no  view  amount  to  a  prosecution.  *'It  is  a 
prosecution  to  swear  an  information,  in  conse- 
quence of  which  a  warrant  is  issued  for  the 
plaintiff's  arrest,  if  the  information  contains 
a  statement  that  the  informer  belieyes  the 
plaintiff  to  have  committed  an  offense,  but  not 
otherwise."  Steph.  MaL  Pros.  p.  7.  The  pro- 
ceeding in  the  present  case,  haTing  been  insti- 
tuted wholly  without  warrant  or  authority  of 
]aw«  cannot  be  the  basis  of  an  action  as  for  a 
criminal  prosecution  maliciously  instituted  and 
carried  on.  If  the  action  bad  been  for  false 
imprisonment,  in  consequence  of  the  illegal 
action  of  the  defendant  In  the  present  case, 
and  the  dedacation  framed  to  that  end,  it 
might  have  been  upheld;  but  La  the  present 
case  the  court  erred  in  not  sustaining  a  gen- 
eral demurrer  to  the  dedamtion,  and  its  Judg- 
ment is  accordingly  reyersed. 


(100  Ga.  66) 

BURNBr  T.  STATS. 
(Supreme  Court  of  Georgia.     Oct  10,  1880.) 

ORIMINAIf  LAW'-IX8'PRnOTl6lV8~RSA80!rABL8 

Doubt. 

1.  While,  in  charging  a  jury  trying  a  criminal 
Mse  as  to  the  sources  from  which  they  should 
arrire  at  the  truth,  the  judge  may  appropriately 
refer  both  to  the  sworn  eyldence  and  the  state- 
ment of  the  accused,  yet,  where  the  statement 
suggests  no  theory  fayorable  to  the  accused 
which  is  in  conflict  with  or  explanatory  of  the 
eridence,  an  Instmctlon  that,  in  determining 
the  guilt  or  innocence  of  the  accused,  the  Jury 
are  to  look  to  the  eyidenoe  submitted  to  them, 
is  manifestly  not  cause  for  a  new  triaL 

2.  The  charge  of  the  court  upon  the  subject 
of  reasonable  doubt  and  as  to  where  the  burden 
of  proof  rested  was  sufficiently  full  and  accu- 
rate; DO  error  of  law  was  committed)  and  the 
verdict  being  amply  supported,  if  not  demand- 
ed, by  the  eyldence,  the  denial  of  a  new  trial 
was  proper. 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Lowndes  county; 
O.  O.  Smith,  Judge. 

Jake  Bumey  was  indicted  for  the  murder  of 
Tom  Butler.  He  was  found  gpilty,  and,  his  mo- 
tion for  new  trial  being  oyerruled,  be  excepted, 
and  brings  error.    Affirmed. 

The  following  is  the  official  report: 
The  motion  was  upon  the  general  grounds: 
TtxAt  the  Terdlct  was  contrary  to  law,  evi- 
dence, etc.  Because  the  court  erred  In  foil- 
ing to  charge  the  juiy  that  the  prestunption 
of  innocence  remained  with  the  defendant  un- 
til orercome  by  evidence  showing  his  guilt 
beyond  a  reasonable  doubt  His  honor  char- 
ged as  follows:  "The  defendant  comes  before 
you  with  the  presumption  of  innocence  In  his 
favmr,  and  those  presumptions  remain  with 
him  until  overcome  by  proof."  Brror  is  as- 
signed because  the  court  did  not  go  far 
enough,  and,  la  connection  with  the  charge 
quoted,  failed  to  add  that  the  proof  submitted 
must  show  the  guilt  of  the  defendant  beyond 
a  reasonable  doubt    Because  the  court  failed 


to  charge  the  Jury  that  the  burden  was  upon 
the  state  to  establish  the  guilt  of  the  defend- 
ant beyond  a  reasonable  doubt  The  court 
nowhere  in  his  charge  Instructed  the  jury  that 
the  burden  of  proof  was  on  the  state  to  es- 
tablish every  material  allegation  in  the  in- 
dictment to  the  satisfaction  of  the  jmy  beyond 
a  reasonable  doubt  Error  in  charging:  "En- 
deavor to  ascertain  from  the  evidence  what 
the  truth  of  the  case  is,  and  what  has  been 
proven,  and  let  your  conclusion  reflect  the 
truth  of  the  case,  and  let  that  be  your  ver- 
dict'* Error  Is  assigned  upon  the  above 
charge  because  its  effect  was  to  exclude  en- 
threly  from  the  coni^deration  of  the  jury  the 
statement  of  the  defendant,  though  the  jury 
had  the  right  to  believe  such  statement  hi 
preference  to  the  evidence  in  the  case.  Er- 
ror in  charging:  'TThe  defendant  in  this  case 
is  entitled  to  any  doubt  you  may  have  in 
your  mind.  That,  however,  must  be  a  rea- 
sonable doiibt  Then,  If  your  minds  are  wa- 
vering, and  you  cannot  decide,  it  is  your  duty 
to  give  the  defendant  the  beneflt  of  that  doubt 
by  a  verdict  of  acquittal  These  doubts  ex- 
tend to  every  material  issue  and  question  in 
the  case.  They  may  arise  from  a  want  of  ev- 
idence or  spring  out  of  the  evidence."  The 
error  assigned  thereon  being  that  the  court 
failed  In  instructing  the  jury  that  they  nilght. 
If  they  saw  proper  to  believe  it,  also  consider 
the  statement  of  the  defendant  in  connection 
with  the  sworn  testimony  in  the  case,  and  if 
the  statement  itself,  or  the  statement  in  con- 
nection with  the  evidence,  raised  a  reason- 
able doubt  In  the  minds  of  the  juiy  as  to  the 
guilt  of  the  defendant,  it  would  be  their  duty 
to  find  the  defendant  not  guilty.  Movant  con- 
tends that  the  court,  In  charging  the  jury  on 
the  question  of  reasonable  doubt,  should  not 
have  confined  the  jury  solely  to  a  considera- 
tion of  the  evidence,  but  should  have  permit- 
ted the  jury  to  consider  the  statement  of  the 
defendant,  as  well  as  the  sworn  testimony. 
In  a  note  the  court  states  that  he  did  instruct 
the  jury  that  they  could  believe  the  state- 
ment in  preference  to  the  sworn  evidence. 

W.  H.  Ramsey  and  Frank  Park,  for  plain- 
tiff in  error.  J.  L.  Hall,  SoL  Oen.,  W.  Bi 
Thomas,  and  J.  M.  Terrell,  Atly.  Gen.»  tat 
the  State. 

FEB  CURIAM.    Judgment  affirmed. 


aoo  Oa.  e5) 
STRICKLAND  v.  STATE. 
(Supreme  Court  of  Georgia.    Oct  19,  1896.) 
HomoiDB— Evidbncb—Instbuotions— Appbai* 
While  the  charge  of  the  court  may  not 
have  been  In  all  respects  technically  accurate, 
it  contained  no  error  prejudicial  to  the  rights  of 
the  accused,  but,  as  a  whole,  on  the  substantial 
Issues  involved,  fairly  submitted  the  law  of  the 
case.     The  verdict  was  undoubtedly  as  favor- 
able to  the  accused  as  the  evidence  warranted, 
and,  this  being  so,  it  will  not  be  set  aside  be- 
cause of  minor  inaccuracies  or  immaterial  er- 
rors at  the  trial 
(Syllabus  by  the  Court) 
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Brrar  firom  soperlor  oonrt.  Pierce  county;  W. 
N.  Spence,  Judge. 

Lemuel  Strickland  was  Indicted  for  tbe  muider 
of  J.  J.  Wilflon.  He  was  found  guilty  of  volun- 
tary manslaughter,  and  recommended  to  ma:cy. 
His  motion  for  new  trial  was  oremiled,  and  be 
excepted,  and  brings  error.   Affirmed. 

Tbe  following  is  tbe  official  report: 
Tbe  motion  was  upon  tbe  general  grounds  tbat 
tbe  verdict  was  contrary  to  law,  evidence,  etc. 
Furtber,  because  tbe  court  erred  in  cbaiging:  "I 
cbarge  you,  furtber,  tbat  if  you  bave  any  rea- 
'  soDable  doubt  in  your  mhid  of  any  of  tbose  tbe- 
ories,  or  tbe  various  issues  as  made  In  tbe  case; 
if  you  bave  a  reasonable  doubt  as  to  tbe  guilt 
of  tbe  defendant  of  muider  or  voluntary  nuin- 
slaugbter;  or  if  you  bave  a  reasonable  doubt  of 
bis  guilt,  as  to  wbetber  tbis  is  a  case  of  Justifia- 
ble bomicide,-4t  would  be  your  duty  to  give 
tbe  defendant  tbe  benefit  of  tbat  doubt  Tbat 
doubt  must  be  a  reasonable  doubt,  growing  out  of 
tbe  evidence.  You  look  to  tbe  evidence,  and  if 
you  find  a  reasonable  doubt  on  your  mind,  grow- 
bxg  out  of  tbe  evidence,  as  to  tbe  trutb  of  eitber 
one  of  tbese  cbarges,  eitber  of  murder  or  man- 
slaugbter,  yoii  give  tbe  prisoner  tbe  benefit  of 
tbat  doubt"  (a)  Because,  in  tbus  defining  tbe 
reasonable  doubt  meant  by  tbe  law,  tbe  court 
limited  tbe  jury  to  tbe  consideration  of  only  sucb 
doubts  as  arose  out  of  tbe  evidence,  and  thereby 
tbe  court  expressly  excluded  from'  tbe  Jury's 
consideration  all  doubts  arising  from  a  want  of 
evidence;  said  limitation  of  tbe  Jury's  rlgbt  to 
consider  doubts  arising  from  a  want  of  evidence 
having  t>een  twice  reiterated  in  tbe  passage  of 
tbe  cbarge  above  quotedt  in  tbe  use  of  tbe  lan- 
guage: 'That  doubt  must  be  a  reasonable  doubt 
growing  out  of  tbe  evidence.  You  look  to  the 
evidence,  and  If  you  find  a  reasonable  doubt  on 
your  mind,  growing  out  of  tbe  evidence."  (b) 
Because,  bi  charging  tbe  Jury  to  give  tbe  de- 
ftodant  tbe  benefit  of  ajqy  reasonable  doubt,  tbe 
court  omitted  to  state  to  tbe  Jury  that  tbe  benefit 
referred  to  by  tbe  court  and  meant  by  tbe  law 
was,  on  tbe.^ssue  of  voluntary  manslaughter  or 
acquittal,  a  verdict  of  not  guilty;  said  vague  ior 
struction,  to  "give  the  defendant  tbe  benefit  of 
that  doubt"  tending  to  be  misoonsbtied  by  tbe 
Jury  into  a  suggestion  by  the  court  that  while 
they  might  have  a  reasonable  doubt  of  the  de- 
fendant's gunt  of  voluntary  manslaughter,  yet 
they  could  recommend  him  to  mercy,  and  thus 
conform  to  his  honor's  Instructions  In  regard  to 
giving  him  the  "benefit"  oS  the  doubt  (c)  Be- 
cause said  charge,  touching  and  defining  a  rea- 
sonable doubt  tended  to  elimbiate  from  the  Ju- 
ry's consideration  doubts  as  to  the  truth  of  tbe 
state's  theoiy,  created  on  the  Jury's  mind  by  tbe 
unsworn  statements  of  the  defendant,  and  upon 
which  unsworn  statements  the  d^endant  main- 
ly rested  bis  defense.  Error  In  charging:  *'The 
state  contends,  further,  that  in  this  case,  that 
although  at  tbp  thne  of  tbe  first  rencounter  tbe 
defendant  may  have  acted  in  self-defense,  or 
that  his  life  may  have  been  In  imminent  danger 
at  the  moment  the  blow  was  inflicted,  that  yet 
this  necessity  for  defiendbig  himself  was  brought 
about  by  tbe  person  killing.   Hie  state  contends 


tbat  be  sought  tbe  difficulty  with  the  deceased; 
that  be  aimed  himself,  made  threats  against  the 
deceased  or  bis  life,  against  his  pefsout  and  that 
these  threats  were  bioiie^  to  the  defendant; 
tbat  although  such  an  attack  was  made  on  bhn 
by  tbe  deceased  as  that  be  bad  to  take  tbe  VUe 
of  tbe  deceased  hi  order  to  save  bis  own  life*  tbat 
yet  be  was  not  Justifiable  In  so  dob«,  because  be 
had  thus  armed  bimseU,  made  the  threats,  and 
sought  the  deceased.  I  chaxge  you  that  that  is 
tbe  law."  (a)  Becaose  tbe  court  erred  therein, 
and  in  ^flect  charged  tbe  Jury  tbat  If  tbe  de- 
fendant armed  bhaasdt  made  threats,  and  aou^t 
the  deceased,  tbat  tbose  acts  would,  of  them- 
selves, make  tbe  subsequent  homicide  of  tbe  de-. 
ceased  murder,  irrespective  of  the  ooosldentlan 
whether  or  not  the  defendant  was  actually  tbe 
assailant  or  wbetber  Ingredl^ts  \n  the  cdme  of 
murder  or  voluntary  manslaughter  were  pros- 
ent  <b)  Because  therdn  tbe  court  dearly  bitt- 
mated  that  tbe  necessity  for  the  kflling  of  tbe 
deceased  was  brought  about  hy  Ibe  unlawful  act 
of  the  defendant 

After  stating  tbe  various  contentions  of 
the  state,  and  stating  them  strongly  and  in 
detail,  the  court  thereupon  instmcted  tbe 
Jury  as  to  the  form  of  tbe  verdict,  jmused 
for  a  considerable  length  of  time,  conveying 
the  Impression  to  the  minds  of  tbe  Jury  tbat 
tU  material  instructions  bad  abready  been 
given,  banded  tbe  indictment  towards  the 
Jury,  indicating  that  they  could  retire,  and 
only  then  did  It  occur  to  tbe  mind  of  tbe 
court  that  any  of  the  defendant's  conten- 
tions, and  tbe  law  touching  bis  statement 
and  reasonable  doubt  should  be  given  to  tbe 
jury.  ^'I  omitted  to  state  the  other  side  of 
tbe  cause,  the  other  theory  of  the  case." 
Tbe  court  proceeded,  for  tbe  first  time,  to 
state  to  the  Jury  some  o<  tbe  defendant's 
contentions.  The  manner  of  the  court  and 
tbe  arrangement  and  order  of  the  cbarge  as 
tbus  delivered,  the  defendant  submits,  tend- 
ed strongly  to  disparage  bis  defense,  and  to 
discredit  It  ia  tbe  minds  of  tbe  Jury,  and 
submitted  tbe  defendant's  contentions  of  law 
and  fact  to  tbe  jury  upon  unequal  terms 
with  tbose  of  tbe  state,  and  was  therefore 
error.  Srror  in  charging:  "It  is  contended 
by  the  defendant  in  tbis  case  tbat  be  didn't 
go  in  pursuit  of  the  deceased;  that  he  had 
knowledge  of  the  fact  that  deceased  bad 
threatened  hysi  life  that  night;  and  that  be 
armed  himself  with  this  weapon,  not  for  tbe 
purpose  of  making  an  attack  upon  the  de- 
ceased, but  for  the  purpose  of  defending 
himself  against  an  attack  tbat  be  appre- 
hended would  be  made  on  him;  and  tbat 
be  was  not  searching  for  the  deceased  when 
the  defendant  met  him,  but  that  he  was  go- 
ing to  the  dance  that  night;  and  that  with- 
out any  knowledge  upon  his  part  of  tbe 
whereabouts  of  the  deceased,  that  he  met 
him  on  the  railroad,  and  that  the  deceased 
confronted  him  on  tbe  road,  and  made  tbe 
first  attack  upcw  him,  and  that  what  he  did 
was  all  done  In  self-defense;  that  it  was  ab- 
solutely necessary,  to  save  his  own  life,  to 
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tak*  the  life  of  the  deceased.  I  charge  you, 
If  you  find  these  to  be  the  facte,  and  that 
the  deceased  was  the  assailant*  was  the  ag* 
grosser  In  that  dlfflcutty,  and  the  defendant 
had  to  take  the  life  of  the  deceased  In  order 
to  save  his  own  life,  and  was  not  In  search 
of  him  at  the  time,'— I  charge  you  that  It 
would  be  your  duty  to  find  the  defendant 
not  guilty.  If  you  find  those  to  be  the  facts." 
(a)  Because  said  charge  does  not  state  the 
def  endanf  B  contentions,  according  to  the  evi- 
dence and  the  defendant's  statement  (b) 
Because  said  charge  fixed,  as  a  rule  of  Justi- 
fication, that  the  klUlng  must  have  been  ab- 
solutely necessary  In  order  to  save  the  de* 
fendant's  life,  and  eliminated  from  the  con- 
sideration of  the  Jury  their  right  to  acquit 
him  if  they  found  that  he  acted  in  good 
faith,  uhd^  the  fears  of  a  reasonable  man, 
and,  under  circumstances  so  authorising, 
acted  upon  the  belief  that  the  danger  was 
reaL  (e)  Because  said  charge,  in  effect,. re- 
cjnired  the  Jury  to  conyict  the  defendant  un- 
less they  believed  that  he  was  not  in  search 
of  the  deceased  at  the  time  of  the  homicide. 
Error  in  omitting  to  charge  the  Juiy  the  con- 
tention of  the  defendant,  namely,  that  he 
armed  himself  because  he  feared  Jack  Wil- 
son, Lem  Davis,  and  others  with  them,  who, 
as  the  defendant  claimed,  were  of  bad  char- 
acter, and  one  of  whom,  while  In  company 
with  the  others  named,  threatehed  to  take 
the  life  of  the  defendant.  In  a  note  to  this 
ground,  it  is  stated  that  this  contention  is 
covered  by  the  court,  so  far  as  applicable  to 
the  facts,  as  Will  appear  from  reading  the 
whole  charge.  Error,  after  partially  stating 
the  contentions  of  the  defendant,  and  after 
omitting  to  state  some  of  the  most  vital  and 
material  contenticms  of  the  defendant,  nota- 
bly the  one  referred  to  in  the  last  ground,  in 
thereupon  instructing  the  Jury,  absolutely 
and  unQualifledly,  as  follows:  'These  are  all 
the  Issues  in  the  case.**  For  that  this  last 
instruction  limited  the  Jury  to  the  coufildera- 
tlon  only  of  those  issues  expressly  stated  by 
the  court;  it  esduded  from  the  Jury  the  de- 
fendant's contention  that  he  fled  from  the 
scene  of  the  first  encounter  b€;cause  he  was 
being  overpowered  and  cut  to  death  by  tlie 
two  Wilsons,  and  that  Just  prior  to  his  flight 
from  the  scene  of  the  flrst  encounter  he 
heard  the  witness  Lem  Davis  come  running 
and  hallooing,  ''Hold  him,  boys,  until  I  get 
there,  and  we'll  kill  him";  it  excluded  from 
the  consideration  of  the  Jury  the  character, 
relationship,  youth,  and  alleged  drunkenness 
of  all  of  the  state's  witnesses,  and  the  bad 
state  of  feeling  claimed  to  be  existing  on  the 
part  of  the  Davis  family  towards  the  family 
of  the  defendant;  it  excluded  from  the  con- 
sideration of  the  Jury  various  other  eonten* 
tions,  on  which  the  Jury  might  have  Justi- 
fied the  defendant,  or  which  may  have  given 
rise  to  a  doubt  as  to  the  defendant's  guilt, 
wht^h  would  have  entitled  him  to  an  acquit- 
tal,-~all  of  the  above  stated  contentions  thus 
excluded  having  been  earnestly  relied  on  by 
v.256.E.no.20 — &« 


I  the  defendant,  and  insisted  on  before  the 
Jury  by  counsel  for  the  defendant  In  a 
note  the  court  states  that  this  contention,  so 
far  as  applicable  to  the  facts,  was  given  in 
charge,  as  will  appear  from  the  whole 
charge. 

The  court  erred  in  recalling  the  Jury,  on 
his  own  motion,  after  they  had  retired,  and 
charging  them  the  follovring  hypothesis,  un- 
der which  the  defendant  could  be  convicted 
of  voluntary  manslaughter,  namely:  *'If  you 
believe,  from  the  evidence,  that  the  defend- 
ant met  the  deceased;  that  the  deceased  had 
communicated  to  him  that  the  defendant 
was  armed  with  a  deadly  weapon,  and  was 
seeking  a  dlfllcnlty  with  him;  and  that  the 
deceased  then  prepared  for  that  difficulty  and 
met  the  defendant  in  the  road,  and  mutually 
agreed,  both  of  them,  to  engage  in  a  fight,  a 
mutual  fight,  and  with  deadly  weapons;  and 
that  fight  resulted  in  the  death  of  one  of 
them,— that  would  not  be  murder,  but  volun- 
tary manslaughter.  If  you  believe  that-  both 
of  these  parties,  the  deceased  and  the  de- 
fendant, mutually  agreed  to  engage  in  a 
fight  with  deadly  weapons,  and  the  result  of 
the  fight  was  the  death  of  one  of  the  par- 
ties, it  would  not  be  murder,  but  voluntary 
manslaughter.  Further,  if  you  believe  that, 
after  the  flrst  rencounter,  and  you  believe  the 
first  rencounter  was  a  mutual  fight,  and  de- 
ceased ran,  and  defendant  pursued  him,  and 
that  there  was  not  sufi&clent  tlm^  elapsing 
between  the  first  rencount^  and  the  second 
for  the  voice  of  reason  to  resume  its  sway» 
and  that  the  defendant,  acting  under  that 
passion  supposed  to  be  irresistible,  took  the 
life  of  the  deceased,  it  would  not  be  mnrdev, 
but  voluntary  manslaughter.*'  Because  there 
was  no  evidence  of  a  mutual  intent  upon  the 
part  of  the  defendant  and  the  deceased  to 
fight.  Under  the  state's  theory  this  was 
murder,  and  under  the  defendant's  theory 
it  was  Justifiable  homicide;  and  the  defend- 
ant submits  that  it  was  «rror  to  give  the 
Jury  this  co^promdse  middle  ground,  on 
which  Juries  are  prone  to  agree,  and  to  give 
this  hypothetical  state  of  facts  not  Justified 
by  the  evidence.  The  court  erred  in  admon- 
ishing the  Jury,  durti^  the  charge,  as  fol* 
lows:  "Ton  have  sworn  that  you  have  no 
prejudice  or  bias  in  this  case,  that  you  are 
Impartial  Jurors,  and  that  you  will  try  this 
case  by  the  evidence,  and  without  r^ard  to 
the  sympathy  that  you  may  have,  or  feeling, 
for  any  of  the  parties  interested  in  it*'  For 
the  Jury  having  theretofore  qualified  as  im- 
partial and  without  bias,  this  admonition 
amounted  to  and  was  an  intimation  that  the 
Jury  sympathized  with  the  defendant  who 
was  the  only  human  party  to  the  cause,  and 
that,  in  order  to  acquit  themselves  of  any 
suggestion  or  suspicion  that  they  were  in 
fact  partial,  after  having  sworn  that  they 
were  not,  they  had  better  convict  the  de- 
fendant The  court  erred  in  entirely  omit- 
ting to  instruct  the  Jury  anything  touching 
the  presumption  of  innocence  which  the  law 
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Indulges  towardB  a  defendant,  nntil  his  guilt 
Is  satisfactorily  sliawn  by  the  state. 

Toomer  &  Reynolds,  L.  A.  Wilson,  Bstes 
&  Walker,  and  J.  I.  Snmmerall,  for  plaintltf 
in  error.    W.  O.  Brantl^,  for  the  State. 

PER  OURIAM.    Judgment  af&rmed. 


(98  Oa.  115) 

CONLBY  T.  KEY. 
(Supreme  Court  of  Georgia.  Jan.  20,  1896.) 
LiBBL  — Priyilbobd  Commumioatioms  —  Imfbaoh- 
MBNT  OF  Witness. 
A  person  wlio,  as  agent  of  anotlier,  swears 
to  tlie  trntli  of  a  petition,  to  obtain  an  attacli- 
mcnt  as  for  a  contempt  because  of  an  alleged 
violation  of  an  injunction,  is  so  far  a  witness  in 
such  proceeding  as  that  affidavits,  filed  by  the 
defendant  in  support  of  his  answer,  tending,  by 
proof  of  bad  character,  to  impeach  the  credit 
of  such  agent,  are  privileged,  and  matters  there- 
in recited  pertinent  to  that  point  are  not  libel- 
ous, and  cannot  be  made  the  basis  of  an  action 
for  libeL  either  as  against  an  attorney. offering 
such  affidavits  in  evidence,  the  defendant,  or 
the  witnesses  making  such  affidavits. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  John  L.  Conley  against  James  L. 
Key.  From  a  judgment  sustaining  a  demur- 
rer, plainticr  brings  error.    Affirmed. 

The  following  is  the  GfSickd  report: 
The  declaration  was  dismissed  on  demurrer. 
As  originally  filed,  it  aUeged,  in  the  first  count: 
Key,  on  March  17,  lfi94,  in  the  course  of  a 
trial  in  the  superior  court,  in  a  case  in  which 
Key  was  of  counsel,  published  of  petitioner  an 
afildavit,  purporting  to  have  been  made  by 
S.  L.  Holc(»nb,  in  which  there  were,  the  fol- 
lowing false,  mallcioufli,  and  defamatory  words 
concerning  petitioner:  "In  person  appeared 
before  me,  the  undersigned,  S.  L.  Holcomb, 
who  upon  oath  says  that  he  is  acquaUited 
with  John  L.  Conley,  knows  his  general  char- 
acter, that  his  character  is  bad,  and  from  that 
character  he  would  not  believe  ,the  said  Cour 
ley  on  his  oath."  Said  words,  so  written  and 
published,  were  a  false  and  malicious  defama- 
tion of  petitioner,  tending  to  injure  his  reputa- 
tion  as  an  individual,  and  expose  him  to  pub- 
lic hatred,  contempt,  and  ridicule.  In  the 
proceeding  in  which  Key  made  such  publicsr 
tion  petitioner  had  not  been  sworn  as  a  wit- 
ness, nor  was  he  a  party  to  said  proceeding. 
Key  well  knew  that  the  affidavit  was  wholly 
irrelevant  to  the  question  then  at  issue,  and 
immaterial  to  the  cause  then  being  heard,  but 
used  his  privilege  as  counsel  in  said  cause 
merely  as  a  cloak  for  venting  his  private 
malice  against  petitioner,  and  did  not  in  good 
faith  publish  said  affidavit  in  promotion  of  the 
object  for  which  said  privilege  is  granted. 
Said  affidavit  was  written  by  said  Key.  Tbe 
second  count  contained  similar  allegations  as 
to  an  affidavit  by  J.  H.  Franklin.  The  third 
count  contained  similar  allegations  as  to  an 
affidavit  by  F.  S.  Kendrick.  The  fourth  count 
contained  similar  allegations  as  to  an  affidavit 


l^  S.  F.  Trimble.  By  amendment  it  was  al- 
leged that  the  cause  upon  trial,  referred  to  hn 
the  declaration,  was  that  of  Eliza  T.  Conley 
y.  J.  B.  McConnell,  a  proceeding  to  attsch 
McConnell  for  contempt  in  violating  an  order 
of  the  superior  court  The  petition  vras  set 
forth.  So  far  as  material,  it  alleged  that 
theretofore  Mrs.  Conley  had  ffied  her  bill 
against  McConnell  and  others,  and  the  judge 
of  the  superior  court  had  passed  an  order  en- 
joining defendants  from  obstructing  or  im- 
peding travel  over  a  road  mentioned  in  said 
bill;  that,  after  McConnell  had  been  notified 
of  the  granting  of  this  order,  the  order  bad 
been  violated  by  McConnell;  and  prayed  that 
McConnell  show  cause  why  he  should  not  ba 
attached  for  contempt  for  yiolating  the  order. 
This  petition  was  sworn  to  by  John  U  Ck>n- 
ley,  as  agent  for  Mrs.  Conley,  on  March  5, 
1884.  On  it  an  order  was  passed,  requiring 
McCk>nneU  to  show  cause,  on  March  10,  1894, 
why  be  should  not  be  attached  for  contempt 
as  prayed  for.  The  declaratioo  then  set  out 
the  answer  of  McConneU,  denying  that  he  had 
Tiolated  the  injunction,  and  asserting  that  the 
action  had  not  been  brought  in  good  faith,  or 
for  the  purpose  of  serving  any  good  end,  but 
was  prompted  by  the  innate  Ttciousness  of 
John  L.  Conley,  the  husband  at  movant,  and 
was  sworn  to  by  McConneU  on  March  10, 
18&4.  The  amendment  further  alleged  thaU 
upon  the  hearing  of  said  petition,  rule,  and  an- 
swer, John  li.  Conley  was  not  a  witness,  nor 
was  anything  said  by  him  used  as  evidence, 
but  the  allegations  in  the  petition  were  sus- 
tained by  the  testimony  of  persons  other  than 
said  Conley,  and  by  the  personal  inspectton  of 
the  locality  by  the  presiding  judge,.  Conlegr 
not  being  present  when  the  inspection  was 
made;  and  that  upon  the  trial  of  the  issue  the 
court  ordered  that  McConneU  be  aUowed  a 
certain  time  to  remove  his  fences  from  a  cer- 
tain road,  which  they  now  obstruct  in  viola- 
tion of  the  orders  of  the  court,  and,  if  be 
faUed  to  do  so,  the  sheriff  was  directed  to  ar> 
rest  and  imprison  him  untU  he  should  purge 
himself  of  contempt  This  order  was  passed 
May  12,  18M. 

D.  P.  HiU,  A.  A.  Manning,  and  W.  R.  Hodg- 
son, for  plaintiff  in  error.  Thos.  W.  Tistham, 
for  defendant  in  error. 

ATKINSON,  J.  The  official  report  states 
the  facts.  The  petition,  upon  which  the  at- 
tachment nisi  as  for  a  contempt  was  issued, 
was  sworn  to  by  the  pbUntifl  in  error  as  tbe 
agent  of  the  wife.  To  meet  tbe  charge  of  con- 
tempt, it  was  necessary  for  the  defendant  in 
that  proceedbig  to  answer  on  oath,  and  It  was 
perfectly  competent  to  support  his  answer,  ei- 
ther by  the  testimony  of  witnesses  verifying 
its  truth,  or  by  proving  to  the  satisfaction  of 
the  court  that  the  person  filing  the  information 
was  BO  utterly  unworthy  of  credit  as  that  an 
information,  supported  only  by  his  affidavit, 
was  to  aU  intents  and  purposes  not  sworn  to 
at  alL     For  the  purpose  of  that  inquiry,  tbe 
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plalntUt  In  er9>r  was  a  witness,  to  tlie  extent 
that  his  affidavit  was  the  basis  of  the  accnsar 
tioD,  and  testified  against  the  defendant,  and 
this  rendered  legitimate  the  production  of  im* 
peacbhDg  affidayits.  AfEUlaTlls  made  in  Ju- 
dicial pioceedlnga,  pertinent  to  the  laaoe,  are 
held  to  be  pilTlleged,  notwttlwtanding  they 
may  bare  been  made  mallclomdy.  See  Fran- 
cis ▼.  Wood,  75  Ga.  M&  If  the  witness  who 
makes  an  affidavit  which  Is  pertinent  and  le- 
gal la  excused  upon  the  ground  of  priyilege, 
certainly  the  attorney  who  presents  It  for  the 
coQsldenUion  of  the  court  cannot  be  held  to 
have  abased  his  privilege.  To  role  such  a 
doctrine  would  be  to  practically  deprive  a 
party  of  the  heneflt  of  counsel  hi  every  case 
in  which  it  became  necessary  or  prctpest  to  Im* 
peach  a  witness  of  his  adversary.  We  there- 
fore conclude  that  the  court  committed  no  er* 
ror,  and  that  the  Judgment  sustaining  the  de- 
muvrer  to  the  plalntUTs  declaxatlan  should  be 
affirmed. 


(98  Ga.  897) 

MBADS,  Coroner,  v.  DOUGHBETT 
COUNTY. 

(Supreme  Court  of  Georgia.    July  IS,  1806.) 

CoBovKx*8  Inqubst^Fbis. 

1.  There  is  no  law  in  this  state  which  either 
requires  or  authorizes  a  coroner  to  hold  an  in- 
quest over  'Vi  lot  of  bones,  bleached  hj  time/' 
constituting  parts  of  a  human  skeleton  casually 
found  upon  the  banlc  of  a  creek,  it  being  ob- 
viously impossible  to  ascertain  who  the  de- 
ceased was,  how  long  since  death  had  ensued, 
or  in  what  manner  it  was  caused.  Such  bones 
do  not  constitute  "a  dead  body,"  within  the 
meaning  of  the  act  of  December  16,  1803,  re- 
lating to  coroners'  inquests. 

2.  The  interment  of  such  bones  in  a  "soap  box, 
without  expense  to  any  one,"  does  not  entitle  a 
coroner  to  the  fee  of  $15  prescribed  in  section 
8701  of  the  Code  "for  furnishing  coffin  and 
burial  expenses." 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dougherty  county) 
B.  B.  Bower,  Judge. 

Action  by  D.  S.  Meads,  coroner,  against 
Dougherty  county,  Judgment  for  plaintiff  for 
part  of  his  claim,  and  he  brings  enor.   Affinned. 

Wooten  &  Wooten,  for  plaintiff  In  error.  D. 
H.  Pope,  for  defendant  in  error. 

LUMPKIN,  J.  We  have  ezc^ei^  reason 
tat  believing  that  some  of  the  coroners  of  this 
state  are  overzealous  In  the  matter  of  holding 
Inquests.  From  the  records  of  this  court,  and 
from  knowledge  comhog  to  us  in  the  way  of 
general  information,  we  are  satisfied  that 
many  Inquests  are  held  for  which  there  is  no 
real  or  legal  necessity.  The  act  of  1803  (Acts 
1808,  p.  116),  superseding  section  580  of  the 
Code,  provides  that  Inquests  shall  be  held: 
^Ist  Of  all  violent,  sudden  or  casual  deaths, 
when  th^re  are  no  eye  witnesses  to  the  kOttng 
or  cause  of  the  death.  2nd.  Of  all  sadden  deaths 
in  pdson  without  an  attending  physician,  drd. 
Of  aO  dead  bodies  fbund,  whether  of  persons 
known  or  unknown,  when  it  is  apparent  fiom  the 
body  that  vioteuoe  caused  the  death,  or  when  the 


poMQ  died  or  disappeared  under  suspicious  cfa> 
cumstances.  4th.  Whenever  ordered  by  a  court 
having  criminal  Jurisdictioa"  Does  '"a  lot  of 
bones,  bleached  by  time,"  ooostitutlng  parts  of  a 
human  skeleton  found  upon  the  bank  of  a  creek, 
and  which  presumably  had  been  unearthed  or 
washed  up  by  iti  waters,  warrant  the  hoJdlng  oi 
an  hiquest  under  any  of  the  provisions  of  the 
law  above  quoted?  Obviously  not  How  could 
the  coroner  have  had  tbe  slightest  reason  for 
supposing  that  the  person  of  whom  these  bones 
once  fotmed  a  part  came  to  a  'Molent,  sudden,  or 
casual"  death,  at  which  no  witness  Was  present? 
Surely,  there  was  no  reason  for  believing  that 
tbe  existence  of  this  particuhir  person  was  ended 
in  prison;  or,  even  if  such  were  the  case,  that 
death  ensued  without  the  Intervention  of  an  at- 
tending physiclaa  And  certidn  it  is  that  no 
court  having  criminal  JuiisdictloD  ordered  this 
particular  Inquest  to  be  had.  We  presume  that 
tbe  coroner  acted  under  the  third  of  the  above 
specified  provisions.  Its  langoage,  however,  did 
not  warrant  him  In  holding  the  inquest  It  can< 
not  be  doubted  that  the  person  over  a  portion  of 
whose  remains  the  solenm  ceremonial  vras  con- 
ducted was  ''unknown,"  but  we  do  not  ^1^^°^ 
those  few  bleached  remnants  of  a  human  being 
fall  under  the  descriptive  words  ''dead  bodies," 
as  used  hi  the  statute.  Siq^ostaig,  however, 
tiiey  were  a  "body,"  how  was  it  '^apparent  from 
tbe  body  that  violence  caused  thedeath,"or  what 
was  there  to  suggest  that  this  "person  died  or 
disappeared  under  soflpicious  drcnmstances"? 
Seriously,  such  an  investigation  could  result  in 
no  possible  good,  and  was  never  contemplated  by, 
law.  Again,  after  the  'inquest"  wbm  over,  the 
coroner  hiterred  the  bones  in  a  "soap  booc,  with- 
out expense  to  any  one."  Surely,  this  was  not 
"fundiiiing  cofBn,"  and  did  not  entitle  the  coi^ 
oner  to  the  fee  of  $15  prescribed  by  law  for 
Gq>eDse8  Incurred  hi  burying  the  body  of  a  hu- 
man being.  Code,  1 3701.  It  appears  from  the 
record  that  the  coroner  was  allowed  his  fee 
fbr  holding  the  "inquest,"  but  denied  his  charge 
to  the  alleged  burial  expenses;  Hie  only  ques- 
tion before  us  r^tes  to  &is  latter  charge.  We 
are  quite  certain  he  was  not  entitled  to  ccdlectf 
it,  and.  If  necessary,  wonkl  have  no  difDcnlty 
in  deciding. that  he  ought  not  to  have  receiv- 
ed the  fee  for  luriding  tbe  inquest  Judgment 
affirmed* 

ATKINSON,  J.,  pravidentfailly  absent,  and  not 
presiding. 


(98  Ga.  711) 
BURNEY  V.  SAVANNAH  GROCERY  CO. 
(Supreme  Court  of  Georgia.     July  20,  1896.) 

MaRRIBD  WoMAK  —  PARTKBRSmP  WITH   HuSBAND 
-•LllCITINO  LlABIUTT. 

1.  There  is  no  law  or  public  policy  in  this 
state  which  forbids  a  married  woman  from  en- 
gaging  in  bnsiness  with  her  husband  as  a  co- 
partner; and  where  a  partnership  between  them 
is  formed,  and  she  is  held  out  to  the  world  as 
one  of  its  members,  she  becomes  liable  to  one 
who  deals  with  the  firm  upon  the  faith  of  her 
membership  therein. 

2.  Secret  stipulations  in  the  partnership  ar- 
ticles, limiting  the  wife's  liability  as  a  member 
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of  the  partnership,  are  not  binding  upon  inno- 
cent third  persong  who  hare  no  knowledge  of 
the  Mune. 

(Syllabua  hj  the  Ck>nrt) 

Error  from  snperior  court.  Pierce  connty; 
J.  L.  Sweat,  Judge. 

Action  bj  the  Savannah  Grocery  Oompany 
against  O.  A.  Bnmey.  Judgment  for  plain- 
tiff.    Defendant  brings  error.     Aiflrmed. 

W.  Q.  Brantley,  for  plaintiff  in  error.  W. 
M.  Toomer  and  Toomer  &  Beynolda,  for  de- 
fendant In  error. 

LUMPKIN,  J.  1.  This  case  tarns  upon 
the  question  whether  or  not,  in  this  state,  a 
maiTied  woman  may  engage  in  business  with 
her  husband  as  a  co-partner.  In  Franclg  ▼. 
Dickel,  68  Ga.  266,  it  was  put  in  the  form  of 
a  queiy:  *'Gan  a  wife  be  her  husband's  part- 
ner in  business  r  We  think  this  question 
was  answered  afflrmatiyely  by  the  principle 
laid  down  in  Scofleld  v.  Jones,  86  Qtu  818,  11 
8.  B.  1032.  After  a  careful  examination  of 
all  our  statutes,  and  many  decisions,  we 
have  reached  the  conclusion  that  there  is  no 
law  or  public  policy  hi  Georgia  which  for- 
bids such  a  partnership,  provided,  always,  it 
is  bona  fide  and  actual,  and  not  merely 
colorable.  An  alleged  partnership  cannot  be 
used  as  a  mere  device  for  rendering  the  wifs 
liable  for,  or  subjecting  her  pn^^erty  to  the 
payment  of,  debts  of  her  husband.  But,  if 
they  really  engage  fn  a  business  as  actual 
partners,  we  see  no  reason  why  the  partner- 
ship should  not  be  regarded  as  a  lawful  one. 
The  woman's  law  of  1866  went  far  towards 
the  emancipation  of  married  women.  The 
only  restrictions  left  upon  their  power  to 
contract  were  designed  for  their  protection 
and  benefit.  In  all  cases  where  these  re- 
strictions do  not  apply,  they  are  as  free  to 
contract  as  men;  and  no  one  of  these  restric- 
tions, so  far  as  we  have  been  able  to  ascer- 
tain, prevents  a  married  woman  from  en- 
gaging in  a  partnership  business  either  with 
her  husband  or  another.  There  are  many 
kinds  of  bushiess  in  which  she  is  calculated 
to  make  an  excellent  partner,  and  one  who 
is  likely  to  contribute  to  the  success  of  the 
enterprise.  The  whole  matter  is  summed  up 
in  the  following  quotation  from  the  opinion 
of  Chief  Justice  Bleckley  in  the  case  last 
cited:  '*There  is  nothing  contrary  to  public 
policy  in  allowing  husband  and  wife  to  unite 
their  joint  credit  in  procuring  the  means  of 
supplying  joint  resources  in  the  shape  of  a 
home,  or  a  place  of  business  from  which  to 
derive  an  income  for  the  support  of  the  fam- 
ily. Very  ofteiv  it  would  contribute  to  the 
well-being  and  prosperity  of  both,  and  to  the 
permanent  good  of  the  family.  No  doubt, 
such  a  power  can  be  abused  and  misapplied; 
but  this  is  no  reason  for  not  recognizing  its 
existence,  or  why  the  law  should  not  tol- 
erate it,  if,  on  the  whole,  its  results  are  bene- 
ficial rather  than  pernicious.  At  all  events, 
we  think  the  power  exists  at  present  under 


our  law.**    Page  826,  86  Ga.,  and  page  1006^ 
118.  B. 

2.  Gonceding  that  a  idf e  may  lawfully  en- 
ter into  a  paitnenftilp  with  her  hcksband,  se- 
cret stipulations  In  the  partnership  articles 
by  which  her  liability  as  a  member  of  tlis 
partnership  Is  limited  can  no  more  In  her 
case  than  in  any  other  be  made  binding  up- 
on Innocent  third  persons  who  contract  with 
the  partnership  in  Ignorance  of  these  stipula- 
tions. One  who  extends  credit  upon  the  faith 
of  her  foil  membership  In  the  firm  Is  entitled 
to  h(^d  her  reqwnslbte,  just  as  If  she  were 
a  man  or  a  feme  sole.    Judgment  sfihnned. 


ATKINSON,  J., 
not  presiding. 


provldentlallj  absent  aad 


(97  Qa.  611) 

WATOBOaS  LUMBBR  00.  ▼.  BT7BBAGB 
et  aL 

(Sapreme  Court  of  Georgia.     Nov.  15,  1886.) 

Taxation— BxBounoN  against  Wild  Land. 

Under  the  law  as  it  stood  hi  1668»  a  tax 
collector  had  no  legal  authority  to  Issue  a  tax 
execution  against  wild  or  unimproved  land  sit- 
uated in  his  county,  when  the  owner  of  such 
land  was  a  nonresident.  Consequently  a  sale 
under  such  an  execution  was  voia»  and  passed 
no  title  to  the  purchaser. 
(Syllabus  by  the  Court) 

Brror  from  superior  court.  Ware  county; 
J.  L.  Sweat,  Judge. 

Action  by  W.  B.  Burbage  and  others 
against  Glover  &  Co.  and  the  Waycroes 
Lumber  Company.  From  a  judgment  for 
plaintiffs,  defendant  Waycroes  Lumber  Com- 
pany brings  error.    Affirmed. 

J.  C.  McDonald  and  L.  A.  Wilson,  f<w  plain- 
tiff in  error.  Hitch  &  Myers,  for  defendant 
In  error. 

SIMMONS,  0.  J.  The  plaintiffs  sought 
an  injunction  to  restrain  Glover  &  Co.  from 
cutting  timber  upon  a  certain  tract  of  land 
in  Coffee  county,  to  which  the  plalntUfH 
claimed  title.  Glover  A  Co.  answered  that 
they  were  in  possession  of  the  land  as  ten- 
ants of  the  Waycroes  Lumber  Company;  and 
the  latter  was  made  a  party  defendant,  and 
answered,  alleging  that  it  was  the  true  own- 
er of  the  premises.  The  cause  was,  by  con- 
sent, submitted  to  l^e  judge  below  without 
a  jury;  and  he  found  In  favor  of  the  plain- 
tiffs, and  granted  the  injunction  prayed,  to 
which  decision  the  Waycroes  Lumber  Oom- 
pany excepted.  At  the  hearing  the  plalntlffis 
Introduced  a  plat  and  grant  from  the  state, 
and  deeds  showing  a  complete  chain  of  title 
from  the  original  grantee  down  to  and  into 
themselves  to  the  premises  in  dispute.  The 
def  Midants  based  their  claim  of  title  upon  a 
sale  of  the  land  under  an  execution  against  it 
as  unretumed  wild  land,  issued  by  the  tax 
collector  of  Coffee  county  December  28,  1868, 
for  one  dollar,  amount  of  taxes  due  the  state 
and  county  tor  that  year,  and  costs.    In  the 
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execution  It  was  stated  that  the  land  was 
'the  propertgr  of  nonresident''  It  appeared 
(3iat  when  the  taxes  for  1868  accrued  the 
owner  of  this  land  was  D.  H.  Walker,  of  Wal- 
ton county,  G&.;  and  a  certificate  of  the 
comptroller  general  was  introdnced,  which 
s^wed  that  Walker  made  a  return  of  the 
land  for  state  and  county  taxes  for  that  year. 
As  tiie  law  stood  when  these  taxes  accrued, 
an  persons  owning  nnlmproTed  or  wild  hind 
In  counties  withont  the  county  of  their  resi- 
dence were  required  to  make  retums  of  the 
same  to  the  comptroller  general,  or  to  the  re* 
ceiver  of  tax  retums  of  the  county  where 
the  land  was  situated,  and  the  taxes  due  up- 
on such  land  were  required  to  be  paid  to  the 
officer  to  whom  the  return  was  mada  Oode 
1868»  §  872.  The  tax  receiver  was  requhred 
to  ke^  a  digest  of  all  land  not  returned  to 
him,  sepaiatlDg  the  improved  froin  the  unim- 
proved or  wild  land,  and  to  forward  the  di- 
gest to  the  comptroller  gexieral.  Id.  §  869. 
And  it  was  the  duty  of  the  comptroller  gener- 
al, after  advertising  a  list  of  the  unimproved 
or  wild  land  not  given  In,  to  Jssue  execution 
against  such  land,  directed  to  the  sheriff  of 
the  county  where  the  land  was  situated;  and 
the  sheriff  was  required  to  advertise  and  sell 
the  same,  and  make  his  retums  to  the  com|>- 
troller  general.  Id.  §  875.  There  was  no 
law  authorizing  tax  collectors  to  issue  exe> 
cutions  against  such  land.  The  law  being 
as  above  stated,  the  tax  collector  in  this  in- 
stsance  had  no  legal  authority  to  issue  an  exe- 
cution for  taxes  for  1868  against  the  land 
in  question,  and  the  sale  under  the  execu- 
tion was  void,  and  passed  no  title  to  the  pur- 
chaser. The  evidence  required  a  finding  in 
favor  of  the  plaintiffs,  and  the  grant  of  the 
Injunction  was  prefer.    Judgment  affirmed. 


(98  Oa.  716) 

GOMBiBRCSAL  BANK  OF  AUOUSTA  v. 
BURGKHALTBB  et  al. 

(Supreme  Court  of  Georgia.  Aug.  8,  18d6.) 
RioBTs  OF  Widow— BxEcuTioK  roa  Year's  Sof- 

PORT— PaiORITT. 

A  widow  holding  an  execution  againit  the 
administrator  of  her  deceased  husband  for  a 
year's  support  has  the  right  to  redeem  land 
which  the  latter  In  his  lifetime  had  conveyed  to 
another  for  the  purpose  of  securing  a  debt}  and, 
upon  her  so  doing,  may  have  the  land  sold  un« 
der  her  execution,  and  take  its  proceeds  In  pref- 
erence to  a  judgment  creditor  of  the  intestate, 
whose  Judgment  was  obtained  before  the  ex- 
ecution of  the  security  deed. 
(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Richmond  coonl^f ; 
B.  H.  Callaway,  Judge. 

Action  between  the  CommaNiial  Bank  of 
Augusta  and  Mary  H.  Burdshalter  and  othen 
tb  determine  the  priority  of  liens.  From  the 
Judgment  the  bank  brings  error.    AfQimed. 

J.  R.  Lamar,  for  plaintiff  in  earor.  Salem 
Dutcher,  for  defendants  in  error. 


LUMPKIN,  J.  In  1891  the  Commercial 
Bank  of  Augusta  obtained  a  Judgment  against 
Joseph  £L  Bnrckhalter.  In  1692  the  latter 
conveyed  land  then  subject  to  the  lien  of  the 
bank's  judgment  to  Hanlon  for  the  purpose  of 
securing  a  debt  due  him.  In  1898,  Bnrckhal- 
ter died  intestate.  Upon  proper  proceedings, 
a  year's  support  hi  money  was  set  apart  to 
his  widow;  and  in  1895  the  ordinary  issued 
an  execution  for  the  same  in  her  favor  against 
the  administrator.  Thereupon  Mrs.  Bnrckhal- 
ter paid  Hanlon  out  of  her  own  funds  the 
amount  of  the  debt  secured  by  her  husband's 
deed  to  him,  and  he  canceled  the  deed,  and 
surrendered  the  same  to  the  administrator;  it 
being  recited  hi  the  instrument  of  cancellation 
that  this  was  done  '*to  the  intent  that  the  title 
to  the  property  mentioned  .in  and  ccmveyed 
by  said  deed  *nay  be  reconveyed  to  and  vest- 
ed in  the  estate  of  said  Joseph  H.  Bnrckhalter 
as  assets  thereof,  to  be  distributed  by  said 
admhiistrator."  These  being  the  facts,  the 
question  is,  which  is,  in  kkw,  the  superior  lien 
upon  the  land,— <the  Judgment  hi  the  bank's 
favor,  or  that  in  favor  of  the  widow  for  her 
year's  support?  In  our  Judgment,  the  latter 
is  unquestionably  entitled  to  the  precedence. 
While  Bnrckhalter  was  yet  in  life,  the  securi- 
ty deed  to  Hanlon  would  have  presented  no 
obstacle  to  an  enforcement  of  the  bank's  exe- 
cution by  a  sale  of  the  land  as  the  property 
of  Bnrckhalter.  His  death  produced  no  change 
in  the  respective  rights  of  the  bank  and  Han- 
lon. So  far  as  these  two  parties  were  con- 
cerned, the  lien  of  the  bank  continued  to  be 
superior  to  the  security  deed.  This  is  so  be- 
cause, relatively  to  Hanlon,  it  was  the  right 
of  the  bank  to  treat  the  land  as  the  property 
of  Burckhaher,  irrespective  of  the  question  ol 
his  death.  When,  therefore,  the  widow  re- 
deemed the  land  by  paying  off  Hanlon  with 
her  own  money,  she  did  not  in  the  leaist  de- 
gree, so  far  as  concerned  the  bank,  change  or 
affect  the  status  of  or  title  to  the  property. 
She  simply  put  the  title  back  in  her  deceased 
husband's  estate;  and  there,  according  to  the 
bankM  theory,  and  so  far  as  its  rights  were 
involved,  the  title  had  been  all  the  while. 
When,  however,  the  widow  satisfied  Hanlon's 
claim,  and  procured  from  him  a  cancellation 
of  the  deed  which  had  stood  in  the  way  of 
the  collection  of  her  year's  support,  her  lien 
upon  the  land  became  perfect  and  complete; 
and,  as  the  law  makes  the  year's  support  a 
debt  of  the  very  highest  dignity  against  the 
property  of  the  estate,  the  bank  must  be  post- 
poned. It  has  lost  Its  money,  not  because  of 
the  cancellation  of  the  deed  from  Hanlon,  for 
that  deed  was  never  in  the  bank's  way,  nor  in 
any  manner  affected  its  rights,  but  because 
the  death  of  Bnrckhalter  and  the  setting  apart 
of  a  year's  support  brought  lntx>  existence  a 
new  and  higher  lien  upon  the  property  of  the 
estate  than  the  bank's  Judgment  Judgno^ni 
affirmed. 
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(98  Oa.  728) 

MALLERY  y.  YOUNQ  et  aL 
tSupreme  Court  of  Georgia.    Aug.  3,  1880.) 

WlLLS^CONTBST— OMITTBD  HsiB. 

1.  It  is  not  incumbent  upon  an  heir  at  law 
who  seeks,  under  section  2408  of  the  Code,  to 
render  a  will  inoperative  as  to  him  on  the 
ground  that  it  was  executed  under  a  mistake  of 
fact  as  to  his  existence,  to  show  affirmatively 
that,  but  for  such  mistake,  he  would  have  been 
a  beneficiary  of  the  will. 

(a)  Whether  or  not  this  section  is  applicable 
in  a  case  where  it  appears  that  the  testator 
knew  of  the  existence  of  the  person  claiming  to 
be  his  heir,  and  acted  upon  an  erroneous  con- 
clusion as  to  the  fact  of  relationship,  is  not  now 
for  determination. 

2.  The  court  did  not  err  in  granting  a  new 
triaL 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bulloch  couniy; 
R.  Lw  Gamble,  Judge. 

Action  by  Maiy  A.  Young  and  othem  to  set 
aside  a  wilL  From  a  decree  setting  it  aside, 
John  E.  Malleiy,  executcv,  brings  error.  Af- 
firmed. 

J.  A.  Brannen,  Hines  &  Hale,  and  H.  J.  Mc- 
Gee,  for  plaintiff  in  error.  D.  B.  GrooTer,  £L 
D.  D.  Twiggs,  G.  W.  Williama,  and  Steed  & 
Wimberly,  for  defendants  in  error. 

LUMPKIN,  J.  This  case  was  before  thia 
court  at  the  October  term,  1894.  See  94  Ga. 
804,  22  S.  E.  142.  It  comes  back  upon  a  point 
not  then  made  or  discussed.  The  only  legal 
question  now  for  consideration  is  whether  or 
not  an  heir  at  law  who  seeks,  imder  section 
2403  of  the  Code,  to  render  a  wUl  inoperatlye 
as  to  him  on  the  ground  that  it  was  executed 
under  a  mistaJte  of  fact  as  to  his  existence,  is 
boimd  to  show  affirmatively  that,  but  for  such 
mistake,  he  would  have  been  named  in  the 
will  as  a  beneficiary.  The  trial  judge  cluu> 
ged  the  jury  that  it  was  incumbent  upon  such 
an  heir  at  law  to  do  this.  Under  this  instruc- 
tion, Mrs.  Young  lost  her  case,  and  the  judge 
granted  her  a  new  trial,  evidently  having 
reached  the  conclusion  that  he  erred  in  his 
charge  with  reference  to  this  section  of  the 
Code.  We  think  he  did,  and  that  he  rightly 
corrected  the  error  by  setting  the  verdict  aside. 
In  the  absence  of  a  will,  the  estate  of  one  who 
dies  intestate  and  unmarried  descends  to  his 
nearest  blood  relatiye8,'and  there  is  a  presump- 
tion of  law  that  they  are  the  persons  whom 
such  an  intestate  would  naturally  desire 
shoiild  become  the  objects  of  his  bounty.  It  is 
requiring  more  than  the  law  exacts  of  an  heir 
at  law,  as  to  whose  existence  a  testator  was 
mistaken,  to  render  it  obligatory  upon  such 
heir  to  prove  that  he  would  have  been  favor- 
ably mentioned  in  the  will,  but  for  such  mis- 
take. It  would  be  manlCestly  difficult.  If  not 
impossible,  in  some  instances,  to  show  what 
would  have  been  the  testamentary  inclination 
of  a  testator  with  reference  to  one  whom  he 
had  never  known  at  all,  or  believed  to  be  out 
of  existence.  The  heir  should  not  be  made  to 
carry  such  a  burden,  but,  in  this  regard,  may 
safely  stand  upon  the  legal  and  moral  presump- 


tion that,  other  tfalnsi  being  equal,  he  would 
be  fSTorab^  remembered  in  the  testator's  wiU. 
It  appears  in  the  present  casie  that  the  testator 
actually  knew  of  the  existence  of  Mrs.  Young, 
and  was  also  well  aware  of  the  fact  that  she 
daimed  to  be  his  niece  and  next  of  kin.  The 
eTldence  leayes  it  in  doubt  as  to  whethtf  be 
so  regarded  her  or  not.  However,  the  record 
does  not  present  for  our  decision  tlie  question 
whether  or  not  section  2403  of  the  Code  is  ap- 
plicable to  this  particular  state  of  facts,  and 
for  this  reason  we  cannot  now  undertake  to 
determine  It    Judgment  afllnned. 


aOO  Ga.  80) 
WALKEB  T.  STATE. 
(Supreme  Court  of  Georgia.    Oct  10,  1896L) 

MURDBB^BVIDBNOB. 

The  evidence  discloses  a  plain  case  of  mur- 
der, and  none  of  the  grounds  of  the  motion  for 
a  new  trial 'authorize  any  interference  by  this 
court  with  the  refusal  of  the  trial  judfi^  to  set 
aside  the  verdict  of  guilty. 
(Syllabus  by  the  CovaU) 

Brror  from  superior  court,  Wilcox  county; 
C.  C.  Smith,  Judge.  * 

Lewis  Walker  was  Indicted  for  the  mur- 
der of  Tobe  Walker,  and  was  found  guilty, 
with  a  recommendation  to  life  imprison- 
ment He  moved  for  a  new  trial,  and,  his 
motion  being  overruled,  he  excepted,  and  brings 
error.    Affirmed. 

The  following  is  the  official  report: 
The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc  Further,  because  the  court  erred 
in  admitting,  over  the  objection  of  defend- 
ant "the  evidence  against  Tobe  Walker, 
purporting  to  have  been  issued  by  one  Bob- 
erts,  without  proof  that  said  Boberts  had 
legal  authority  to  issue  the  same,  or  had  In 
fact  actually  so  issued  it,  and  for  the  fur- 
ther ground  that  said  warrant  was  never 
out'*  It  was  not  stated  in  this  ground  what 
objection  was  made  to  this  evidence  when 
oCTered.  Brror  in  allowing  the  state,  after 
the  announcement  that  the  state  had  closed, 
and  the  defense,  after  Introducing  the  de- 
fendant's statement,  had  also  announced 
closed,  to  reopen  the  case  for  the  purpose  of 
placing  said  warrant  in  evidence,  and  prov- 
ing by  one  Belcher  that  Belcher  had  In- 
formed the  deceased  that  he.  Belcher,  was 
an  officer  when  arresting  said  deceased.  It 
waa  not  stated  in  this  ground  that  this  evi- 
dence was  objected  to.  The  testimony  for 
the  state  tended  to  show  that  Belcher  and 
others  went  to  Tobe  Walker's  house  to  ar- 
rest said  Tobe;  that  they  did  arrest  Tobe, 
and,  whMi  they  had  done  so,  Lewis  Walker 
snapped  a  gun  at  Belcher,  and  Belcher  grab- 
bed the  gun  by  the  muzzle;  that  during  the 
scuffle  Lewis  Walker  got  the  gun  "on"  Bel- 
cher, and  Belcher  .  pushed  the  gun  away; 
and  that  when  he  did  so  the  gun  fired,  kill- 
ing Tobe  Walker.  Brror  in  refusing  the 
following  written  request  of  defendant:    ''If 
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the  defendant  bad  no  knowledge  that  Bel- 
cher was  an  officer,  he  had  a  right,  when 
Walker's  honse  was  Invaded  by  Belcher  and 
others,  to  make  ready  with  his  gun  to  de^ 
fend  his  father's  person  or  home,  if  neces- 
saiy.**  This  request  was  submitted  after 
the  court  had  completed  the  charge,  and 
ordered  the  Jmy  to  retire  and  consider  their 
rerdlct  Error  in  omitting  to  charge  the 
Jury  as  to  the  law  of  inrolnntary  man- 
jBlangbter,  the  omission  being  misleading. 
Brror  in  charging:  *1  charge  yon  that  a 
man  may  shoot  at  another  in  malice,  and 
kill  his  best  friend,  and  that  would  be  mur- 
der, unless  he  was  acting  in  self-defense  in 
making  the  assault  or  attempting  to  kill  the 
party  he  shot  Look  to  the  eyidence  now 
upon  this  question,  ^d  see  what  it  Is.'*  Biv 
ror  in  charging:  '*If  yon  find  from  the  evi- 
dence that  he  entered  the  house,  whether 
before  or  after  he  made  the  arrest,  and  the 
defendant  procured  a  gun,  or  that  he  had  a 
gun  when  he  went  In  there,  and  endeayored 
to  shoot  Belcher,  unless  he  would  have  been 
acting  in  self-defense  under  the  rules  that 
I  have  given  you.  and  that  Belcher  endeav- 
ored to  prevent  him  from  shooting  by  tak- 
ing the  gun,  provided  you  find  these  things 
firom  the  evidence  to  be  true,  and  in  the 
scuffle  the  gun  was  discharged,  and  killed 
the  deceased,  though  he  may  have  been  the 
father  of  the  defendant,  and  he  had  no  de- 
sire to  do  so,  yet.  If  he  was  attempting  to 
shoot  Belcher,  and  In  the  scuffle  the  gun 
was  discharged,  and  killed  the  deceased,  I 
charge  you  that  would  be  murder," 

B.  Wall,  B.  H.  Williams,  and  M.  H.  Land, 
for  plaintiif  in  error.  Tom  Bason,  SoL  Oen,, 
and  J.  M.  Terrell,  Atty.  Gen.,  for  the  State. 

PBB  OUBIAIL    Judgment  afflrmed* 


WEARING  V.  STATE, 
(Supreme  Oourt  of  Georgia,     Oct  19,  1896.) 

BUROLABT— APPBAL— BVIDENOB. 

There  being  no  complaint  that  any  error 
of  law  was  committed,  and  the  evidence  being 
sufficient  to  warrant  the  verdict,  this  .court  will 
not  let  it  aside,  after  its  approyal  by  the  trial 
Judge. 
(Syllabus  by  the  Gourt) 

Bhror  from  superior  court,  Sumter  county; 
W.  H,  FifiOi,  Judge. 

Bd  Tucker,  Henry  Tucker,  and  George 
Wearing  were  indicted  for  burglary  in  break- 
ing and  entering  the  storehouse  of  J.  T.  Tay- 
lor, and  stealing  therefrom  three  pocket- 
knives.  Wearing  was  found  guilty,  ajid,  his 
motion  for  a  new  trial  being  overruled,  he  ex- 
cepted, and  brings  error.    Affirmed, 

The  following  is  the  official  report: 
The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  The  evidence  for  the  state  tend- 
ed to  show  that,  between  the  night  of  Sat- 
urday, May  23d,  and  Monday  morning;  May 


'26th,  the  store  of  Taylor  was  broken  and  en- 
tered, and  some  knives  stolen  therefrom. 
Upon  the  trial  some  knives  were  produced, 
which  Taylor  and  his  d^k  testified  were 
similar  in  appearance  to  knives  which  were 
in  the  store  on  Saturday,  and  had  been  taken 
therefrom  between  Saturday  night  and  Mon- 
day morning.  There  were  various  other 
dealers  in  knives  in  the  town  where  Taylor's 
store  was  located.  One  of  the  knives  so  pro- 
duced was  taken  by  a  policeman  from  the 
person  of  Wearing  on  Monday  night  follow- 
ing the  burglary.  The  evidence  of  Henry 
Tucker,  which  was  introduced  by  the  state, 
tended  to  show  that  he  (Tucker)  was  an  ac- 
complice in  the  crime;  that  the  store  was 
broken  and  entered  by  one  Manderson;  and 
that  in  a  few  minutes  after  Manderson 
came  out  with  some  knives,  George  Wearing, 
who  was  in  the  neighborhood,  met  witness 
and  Manderson,  and  asked  Manderson  to  let 
him  (Wearing)  have  'that  three-bladed 
knife.**  Witness  did  not  know  whether  Wear- 
ing had  seen  the  knife  or  not,  or  had  been 
with  Manderson,  after  Manderson  came  out 
of  the  store.  Manderson  did  give  Wearing 
the  knife,  and  it  is  one  of  the  knives  pro- 
duced in  court  There  was  evidence  of  this 
witness  having  some  tendency  to  show  that 
Wearing  assisted  in  the  burglary,  but  not 
directly  showing  it 

JU  J.  Blalock,  for  plaintilt  in  error.  J.  H, 
Du  Free,  SoL  Gen.,  and  J*  B.  Hudson*  for 
the  State. 

FEB  0T7BIAM.    Judgment  afObrmed. 


(100  Ga.  72) 
COOK  et  aL  v,  STATE.    . 
^Supreme  Ck>un  of  Geors^,   Oct  19,  1880.) 
ISTOxiOATiKG  Liquors— iLitSOAL  8AUi-*>EviDBS0S. 
This  being  an  indictment  for  a  misdemean- 
or against  two  persons,  upon  which  they  were 
jointly  tried  ana  conyicted,  and  th^  only  ques- 
tion for  review  by  this  court  being  whether  or 
not  the  rerdict  was  contrary  to  the  evidence, 
and  it  appearing  that  there  was  sufficient  evi- 
dence to  support  the  conviction  of  one  of  the 
accused,  but  not  that  of  the  other,  the  judgment 
as  to  the  former  is  affirmed,  and  as  to  the  latter 
reversed. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Bartow  county* 
T,  W.  MUner,  Judge, 

George  Oook  and  Dick  Cook  were  indicted 
for  the  unlawful  sale  of  liquors  in  Bartow 
county.  They  were  found  guilty,  and  their 
motion  for  a  new  trial,  made  upon  the  gen- 
eral grounds  alone,  being  overruled,  they  ex- 
cepted and  bring  error.  Afflrmed  as  to  one. 
Bevemed  asto  the  other. 

The  following  is  the  official  report: 

The  evidence  for  the  state,  in  brief,  was: 
On  December  24, 1805,  one  Chapman  saw  the 
two  defendants,  with  an  old  man  and  a  young 
man,  passing  his  house  about  sundown.  Stan- 
sell  was  not  in  the  wagon.  He  came  to  the 
house  where  Chapman  was,  and  Chapman 
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went  ba<^Ac  to  the  wagon  with  tiinw  and  he 
offered  Chapman  a  dram,  which  Chapman 
to<^  No  money  waa  passed,  and  nothing 
was  said  about  paying  for  the  whisky.  On 
the  same  day  Tom  Cowart  saw  George  Cook 
near  Cass  Station*  who  offered  to  sell  him 
some  tobacco,  which  he  had  under  his  arm, 
and,  after  talking  with  Cowart  about  the  tOh 
baccoy  Cook  said,  if  Cowart  saw  anybody  who 
wanted  anything,  he  thought  he  could  get  it. 
Cowart  saw  J.  C.  Waldrup  in  a  buggy  with 
George  Cook,  on  the  same  day,  at  old  man 
Denson's,  in  Bartow  county,  and  they  got 
out  of  the  buggy,  and  Waldrup  took  a  jug  out 
of  the  buggy,  and  went  towards  the  wagon 
which  was  in  Andrew  Denson's  yard,  but 
George  Cook  did  not  go  in  that  direction,  but 
went  to  the  house,  and  Dick  Cook  was  not 
present  Cowart  never  saw  either  of  defend- 
ants sell  any  whisky,  and  has  never  seen  or 
was  present  when  any.  was  sold.  About  8 
o'clock  in  the  morning  of  the  same  day,  J.  C. 
Waldrup,  driving  in  his  buggy  towards  Cass- 
ville,  met  George  Cook  on  the  road,  and  Cook 
had  some  tobacco  twists,  and  offered  to  sell 
some  to  Waldrup.  Waldrup  told  hhn  he  was 
looking  for  some  whisky,  and  Cook  said  he 
knew  a  man  who  had  some,  and  would  tell 
Waldrup  where  he  was,  and  indicated  where 
the  man  was.  Waldrup  asked  him  if  he 
would  get  in  the  buggy  and  drive  with  Wal- 
drup, and  Cook  did  so.  It  was  near  the  Den- 
son  house,  and  Cook  pointed  at  an  old-looking 
man,  and  said  he  thought  this  man  would  let 
Waldrup  have  what  he  wanted.  Waldrup 
went  with  the  man  to  the  wagon,  and  Cook 
went  the  other  way  into  the  house.  Waldrup 
bought  a  gallon  of  apple  brandy  from  the  old 
man,  and  paid  him  for  it  George  Cook  had 
nothing  to  do  with  this  sale,  except  as  stated, 
and  Dick  Cook  was  not  there.  Waldrup  nev- 
er bought  any  whisky  from  either  of  them, 
and  never  saw  them  sell  any.  During  the 
night  of  December  23d  George  Cook  and  Stan- 
sell  came  to  the  bouse  of  Denson,  George's 
father-in-law.  George  told  Denson  that  he 
and  his  brother  had  come  down  to  sell  to- 
bacco, and  had  a  lot  of  it  in  the  wagon  which 
was  in  the  yard.  There  was  no  whisky  in  it 
that  Denson  saw.  Denson  left  home  about  8 
o'clock  on  the  24th,  and  the  wagon  was  there 
then,  and  came  back  about  3,  and  it  was 
gone.  Henry  Halcomb  was  at  Denson's  house 
when  George  and  Stansell  came,  and  got  a 
dram  of  whisky  from  George.  George  had  a 
pint  bottle  about  half  full  In  his  pocket,  and 
gave  Denson  some  before  breakfast  Denson 
never  saw  either  of  defendants  sell  whisky. 
One  Wriggins  lives  about  three  miles  from 
Cassville,  and  on  December  24th  got  some 
whisky  from  an  old  man  out  iii  the  Mack 
Johnson  field,  and  saw  Plunket  Haygood  get 
some,  and  pay  for  it  Tom  Cowart  told  Wrig- 
gins where  the  whisky  was,  and  how  he  could 
get  it  The  whlslcy  was  in  two  kegs,  of  10 
and  15  gallons  apiece,  and  sold  by  an  old-look- 
ing man  Wriggins  did  not  know.  Defendants 
were  not  there,  ai^  Wriggins  never  saw  ei- 


ther of  them  QntU  this  trial.  A  wagon  wa« 
near  the  house  of  Andrew  Denson.  On  De- 
cember 24th  George  Cook  passed  the  hooae 
of  B.  F.  Posey,  and  asked  Posey  If  he  wanted 
some  good  tobacco^  He  said  he  had  a  lot  of 
it  In  the  wagon,  and  gave  Posey  a  sample. 
Posey  bought  some  tobacco  from  Cook,  which 
he  delivered  aftetwards.  Posey  sent  for  some 
brandy  by  Dyar,  who  went  to  Denson's,  bat 
there  was  no  whisky  there.  Pdsey  was  at 
Denson's,  and  the  biandy  that  Dyar  got  for 
him  he  got  out  in  the  liack  Johnson  field, 
near  Denson's  house.  Posey  never  saw  ei- 
ther of  defendants  sell  whisky  or  brandy.  On 
December  24th  Dyar  went  up  to  Denson's  to 
get  some  brandy,  and  saw  Gecwge  Oook  at  the 
house,  but  did  not  get  any  brandy  there.  Dy- 
ar did  get  some  brandy  some  distance  from 
the  house*  Dyar  me^  an  old  man  near  the 
house,  and  asked  him  if  he  could  get  some 
brandy,  and  the  man  said,  "Let's  take  a 
walk,"  and  Dyar  went  off  in  the  field  with 
him  about  half  a  mile,  and  he  sold  Dyar  some 
brandy,  which  Dyar  paid  him  for.  Geoiige 
Cook  did  not  go  with  them,  and  had  nothing 
to  say  about  it,  and  his  brother  had  nothing 
to  do  with  the  sale.  Posey  put  Dyar  onto  it» 
and  went  with  Dyar  to  show  him  where  he 
could  get  it  In  the  afternoon  of  the  same 
day  Chambers,  in  Bartow  county,  beyond 
Denson's,  overtook  a  wagon  which  was  head- 
ed towards  the  mountain.  An  old  man  was 
driving  the  wagon,  and  defendants  and  a 
young  man  named  Denson  were  near  the 
wagon.  Bought  a  quart  from  the  old  man. 
Chambers  never  saw  either  of  defendants  sell 
a  drop.  About  2  o'clock  on  the  night, before 
December  24th,  when  Halcomb  was  spending 
the  night  at  Denson's,  defendants  and  old  man 
Stansell  arrived  in  a  covered  wagon  with 
whisky  and  tobacco  hi  it  The  wagon  and 
one  of  the  mules  belonged  to  Dick  Cook,  and 
the  other  mule  to  Stansell.  George  Cook  slept 
in  the  wsgon  that  night,  and  Stansell  and 
Dick  in  the  house.  George  said  that  he  and 
his  brother  and  Stansell  were  tnterested  in 
some  whisky  they  had  hauled  down,  and  that 
each  owned  one-third  of  it  Halcomb  saw 
Waldrup  come  to  the  house  that  morning,  and 
go  to  the  place  where  old  man  Stansell  was, 
and  get  into  the  wagon.  Georg'e  Oook  came 
with  Waldrup,  but  went  in  the  house.  Hal- 
comb never  saw  defendants  sell  any  whisky. 
The  whisky  was  in  kegs  in  the  wagon.  De- 
fendants and  Stansell  live  near  each  other, 
and  near  the  line  of  Pickens  and  Gilmer  coun- 
ties. They  left  for  home  late  In  the  evening 
of  December  24th.  The  wagon  and  whisky 
were  carried  opt  in  Johnson's  field  that  morn- 
ing. S.  A.  Denson,  brother-in-law  of  George 
Cook,  went  home  with  defendants.  They 
were  walking,  and  the  wagon  was  behind, 
with  old  man  Stansell  driving,  when  Jim  and 
Charley  Chambers  caught  up  with  It,  and 
had  some  talk  with  StanselL  Defendants 
were  with  Denson  at  that  thne,  away  from 
the  wagon,  and  Denson  knows  they  had  noth- 
ing to  do  with  what  transpired  at  the  wagon 
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any  more  than  Denson  did.  George  Cook  stat- 
ed: *'I  came  down  Tvitli  my  brotber  to  help 
him  dispose  of  some  tobacco  which  he  had 
raised  and  had  for  sale.  Neither  of  us  had 
any  whisky,  nor  were  Interested  In  any.  We 
came  to  sell  tobacco,  and  did  sell  it,  and  noth- 
ing else.  I  did  not  tell  Halcomb  that,  my 
brother  and  I  had  en  interest  in  any  whiiiky, 
for  we  did  not,  and  did  not  see  any  sold." 
Dick  Ck)ok  stated:  "I  came  down  to  Bartow 
connty  with  my  brother  to  sell  tobacco,  and 
did  not  come  to  sell  whisky,  and  did  not  sell 
any.  Had  no  interest  in  any  whic^,  and  had 
nothing  to  do  with  any,  and  had  nothing  to 
do  w^h  the  sale  of  any." 

J.  W.  Harris,  Jr.,  for  plaintiiTs  in  error.  A 
W.  Flte,  Sol.  Gen.,  and  A.  S.  Johnson,  for  the 
State. 

PER  CURIAM.  Judgment  affirmed  in  part» 
and  in  part  reversed. 


(100  Oa.  69) 
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(Supreme  Court  of  Georgia.    Oct  Id,  1896.) 
lAaoarr -^BTiDaaox. 
There  was  no  evidence  to  support  the  con- 
Tictioa  of  the  aocoaed,  and  a  new  trial  should 
have  been  awarded  upon  the  ground  that  the 
verdict  of  guilty  was  contrary  to  law. 
(Syllabus  by  the  CJourt) 

Brror  from  city  court  of  Hacon;  J.  P.  Ros% 
Judge. 

WlUle  Seabrooks  and  Will  Davis  w^re  ac* 
cused  In  the  city  court  of  Hacon  of  larceny 
from  the  house  in  stealing  $15  from  the  store- 
house  of  W.  li.  Bazemora  Davis  was  tried, 
and  found  guilty.  He  moved  for  a  new 
trial  on  the  general  grounds,  and,  his  motion 
being  overruled,  excepted,  and  brings  error. 
Reversed. 

The  following  Is  the  official  report: 
Upon  the  trial,  Baiemore  testified:  'Tues- 
day  night  about  half  past  eight,  I  was  doe* 
ing  up  my  store  In  Macon,  and  had  just 
counted  my  cash,— ^15.00  in  silver,  and  some 
small  change,~4ind  put  it  in  a  shot  sack.  I 
left  the  sack  untied,  in  my  money  drawer, 
and  left  the  drawer  open,  and  went  oat  on 
the  sidewalk  in  front  of  the  store  to  close  a 
window,  leaving  Willie  Seabrooks  alone  in 
the  atoro;  and  no  one  entered  it  while  I  was 
out.  I  saw  my  porter  and  another  negro 
boy. in  front  of  the  store  on  the  sidewalk. 
When  I  went  baek  in  the  store,  Seabrocrfcs 
came  out  on  the  sidewalk.  A  customer 
came  In  almost  immediately,  and  when  I 
went  to  make  change  for  him  I  found  my 
money  was  gone.  I  suspected  Seabrooks, 
and  called  him.  He  was  just  outside  the 
door,  on  the  sidewalk.  He  came  in,  and  I 
searched  him,  but  found  no  money  on  him. 
I  kept  blm  with  me  until  I  took  him  h<mie. 
He  had  been  working  at  my  store  that  day, 
I  tried  to  get  him  to  tell  me  where  the  mon- 
ey was,  but  I  couldn't  find  out     About  ten 


o'clock  that  night,  I  brought  him  to  the  clty» 
and  turned  him  over  to  a  poMce  officer.  He 
afterwards  admitted  that  he  stole  the  mon- 
ey, and  gave  it  to  a  boy,  who  was  outside  my 
store.  I  did  not  tell  any  one  except  Willie 
Seabrooks  that  I  had  lost  the  money,  but 
kept  the  matter  quiet.  Defendant  Will  Da- 
vis did  not  come  into  my  store.  I  saw  a  boy 
outside  the  store,  but  it  was  too  dark  to 
recognise  who  he  was.  I, don't  know  wheth- 
er he  is  the  defendant  Defendant  first  de- 
nied being  about  my  store  tibat  night,  but 
afterwards  said  he  was  outside  on  a  bench, 
and  that  tiie  reason  he  had  denied  being  there 
4rst  was  because  be  was  frightened.*'  Wil- 
lie Seabrooks  testified  tiiat  be  stole  the  mon- 
ey  while  Basemore  was  shotting  up  the 
store,  and,  as  soon  as  he  stole  it,  went  out- 
side of  the  store;  that  he  handed  the  bag 
of  monoy  to  defendant,  whom  he  had  never 
seen  before  that  night,  and  told  defendant 
to  keep  it  for  him;  that  he  had  given  de- 
fendant some  ground  peas  before  he  (wit- 
ness^ stole  the  money,  and  defendant  was 
eating  ttiem;  that  defendant  did  not  know 
what  was  in  the  bag,  nor  that  the  money  was 
stolen;  that  witness  just  handed  it  to  him 
because  he  did  not  want  Bazemore  to  catch 
up  with  witness;  that  deflendant  never  came 
Into  the  store;  that  witness  was  going  to  see 
defendant  afterwards,  and  make  him  give 
witness  the  money;  that  vdtness  Is  now  on 
the  chaingang  for  stealing  the  money;  that 
witness  did  not  know  where  defendant  lived, 
bat  Alonzo  Wycbe  (Baaemore^  portei:)  knew 
defendant;  that  witness  and  Alonao  had  not 
entered  .Into  a  plot  to  steal  the  money;  that 
witness  handed  the  defendant  the  money 
while  Alonzo  was  putting  hay  in  the  wagon. 
Wyche  testified:  "I  was  sitting  out  on  the 
table,  near  the  store,  when  Willie  stole  the 
money.  When  Bazemore  was  dosing  up, 
Willie  came  out,  and  sat  down  by  me  on  the 
table.  Defendant  was  on  the  same  table, 
but  I  was  between  him  and  Willie.  I  did 
not  see  Willie  give  anything  to  defendant 
except  s(nne  ground  peas,  which  was  before 
Willie  west  into  the  store  when  he  says  he 
stole  the  money.  Willie  didn't  give  me  any 
money,  and  did  not  pass  by  me,  vw  hand 
anything  to  defendant  when  Bazemore  call- 
ed him.  In  about  four  to  ten  minutes  after 
Bazemore  called  Willie  in  to  hUn,  defendant 
went  on  up  the  street  I  had  not  arranged 
with  Willie  for  him  to  steal  the  money,  and 
divide  with  me.  I  did  not  get  the  money." 
A  detective  testified  that  from  the  descrip- 
tion of  the  boy  who  was  sitting  on  the  table 
he  arrested  defendant  the  morning  after  the 
money  was  stolen;  that  defendant  lived  out- 
side of  the  city,  and  witness  fooled  him  Into 
the  city,  telling  he  wanted  him  as  a  witness 
to  testify  against  some  boys  who  had  been 
fighting;  that  he  got  defendant  to  go  with 
him  till  he  got  to  the  city  hall,  and  witness 
then  told  him  to  come  into  the  office  of  the 
barracks;  that  the  boys  were  in  there;  that, 
when  defendant  saw  witness  wanted  him  ts 
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go  in  there,  Instead  of  in  the  recorder's  conrt 
room,  defendant  ran  off;  and  had  to  be 
caught;  that  defendant  first  denied* being 
present  at  the  store,  but  afterwards  admitted 
lt«  and  has  always  denied  having  anything  to 
do  with  the  theft,  and  said  he  had  not  seen 
any  money;  that  witness  has  neyer  recovered 
the  money;  that  he  considered  defendant  a 
pretty  bright  boy;  looks  to  be  about  15  years 
old.  For  the  defendant,  his  half-sister  tes- 
tified: "Defendant  is  about  fifteen  years  old, 
and  is  not  of  good  mind.  He  is  foolish  at 
times.  This  was  brought  on  by  his  ttaving 
fits  when  he  was  younger.  He  has  not  had 
fits  in  three  years;  has  outgrown  them.  H§ 
does  not  know  the  difference  between  right 
and  wrong  sometimes.  He  has  never  been 
accused  of  anything  before.  I  never  knew 
him  to  steal  anything.  I  suppose  he  would 
knpw  it  waa  wrong  to  steaL"  Another  wit- 
ness testified  for  the  defense,  and  the  testi- 
mony tended  to  corroborate  that  of  the  last 
witness  Defendant  stated:  "I  .went  to  the 
store,  and  sat  on  the  table  outside.  I  told 
mother  I  was  going  to  church.  A  boy  came 
out,  eating  ground  peas,  and  I  asked  him  for 
some,  and  he  gave  me  a  handfuL  There 
was  another  boy  sitting  on  the  table  with 
me  besides  Willie  Seabiooks.  Mr.  Bazemore 
called  in  Willie  Seabrooks,  and  be  went  in 
tbe  store.  I  got  up  after  while,  and  went  to 
church.  After  church  I  went  home.  Tbe 
next  day  the  detective  asked  me  to  go  with 
him,  saying  he  wanted  me  to  swear  against 
some  boys  who  had  been  fighting.  When  he 
got  me  down  to  barracks,  he  told  me  to  come 
in,  and  I  ran  away.  I  had  nothing  to  do 
with  the  money,  and  have  never  had  it" 

Hope  Polhlll  and  W.  H.  &  B.  R.  Black,  for 
plaintiff  in  error.  A.  W.  Lane,  Sol.  Gen.,  for 
the  State. 

PBR  CURIAM.    Judgment  reversed. 


(99  Ga.  62S) 

OOULDING  FBRTILIZBR  00.  v.  DRIYBR. 

(Supreme  Court  of  Georgia.     Nov!  2,  1896.) 

Salb  ot  UiriNSPBOTaD  Fbrtilizbbs— Action  tob 
Pbiob. 

1.  The  seller  of  commercial  fertilisers,  which 
had  not  been  inspected  as  the  law  requires,  can- 
not maintain  against  the  buyer  an  action  for 
the  price  of  the  same. 

2.  There  was  no  error,  in  the  trial  of  such 
an  action,  in  rejecting  evidence  tending  to  show 
that  the  plaintiff  had  made  ineffectual  efforts  to 
have  the  fertilizers  inspected. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Haralson  coun- 
ty; 0.  G.  Junes,  Judge. 

The  following  is  the  official  report: 
The  Gouldlng  Fertilizer  Company  sued 
Driver  upon  an  ax!coant  for  $281.7S,  being 
the  alleged  price  of  12  tons  of  bone  com- 
pound, with  a  credit  of  $12.25  cash.  Upon 
the  trial  plaintiff  introduced  the  interrogato- 
ries of  Kessler,  its  secretary  and  treasurer, 
who   testified:    Plaintiff  sold   defendant  12 


tons  of  bone  compound,  at  924.50  per  ton 
delivered  at  Tallapoosa,  Ga.  (Contract  was 
made  between  them  January  23, 18&1.  Plain- 
tiff sent  H(HL  R.  T.  Nesbit  10  cents  per  ton 
to  pay  for  this  inspection.  He  was  requested 
to  have  these  goods  inspected  upon  entering 
the  state.  The  court  ruled  out  the  evidence 
that  plaintiff  had  written  Nesbit  on  the  day 
of  making  shipment  from  Pensacola,  Fla.; 
also  that,  owing  to  fire  at  plaintiff's  office, 
the  copy  of  this  letter  was  destroyed.  To 
this  ruling  plaintiff  excepted.  The  witness* 
further  testified:  The  goods  were  to  be  in- 
spected, branded,  and  tagged  befoi;e  they 
were  turned  over  to  defendant  This  evi- 
dence the  court  ruled  out,  and  to  this  ruling, 
also,  plaintiff  excepted.  The  witness  further 
testified:  "On  February  10th,  as  per  copy  of 
letter  attached  to  my  first  set  of  interrogato- 
ries, marked  'No.  1,'  we  notified  defendant 
that  we  had  notified  the  commissioner  of  ag- 
riculture to  have  these  goods  inspected  up- 
on entering  the  state.  We  made  repeated 
demands  of  defendant  for  settlement  of  the 
account,  as  per  copies  of  original  letters  at- 
tached to  said  interrogatories,  and  number- 
ed 2,  8,  4,  5,  6,  and  7,  which  I  identify  as 
being  true  copies.  The  sale  was  not  complete 
till  delivery  of  the  goods.  The  agent  who 
made  the  contract,  subject  to  approval  of 
home  office,  was  W.  L.  McElmurray.  I  did 
not  have  the  agreement  and  its  terms,  did 
not  see  the  stuff  inspected,  and  do  not  know 
whether  it  was  or  not"  Plaintiff  proposed  to 
read  in  evidence  said  copies  of  letters  refer^ 
led  to  In  the  interroga'&ries,  but  the '  court 
ruled  them  out  to  which  ruling,  also,  plain- 
tiff excepted.  One  was  dated  February  10, 
1891,  and  stated  that  plaintiff  had  notified 
the  commissioner  of  agriculture  to  have  the 
goods  inspected  upon  entering  the  state.  An- 
other was  dated  December  27, 1801,  and  stat- 
ed that  plaintiff  had  received  a  letter  from 
defendant  saying  it  was  not  necessary  for 
him  to  pay  the  account,  as  he  disposed  of  the 
goods  before  they  were  inspected;  that  plain- 
tiff had  Investigated,  and  found  that  the  com- 
missioner of  agriculture  was  paid  and  in- 
structed to  inspect  these  goods  upon  enter- 
ing the  state,  and  their  not  having  been  in- 
spected is  no  fault  of  plaintiff;  that  when 
the  goods  reached  defendant,  defendant 
should  have  immediately  reported  the  fact  to 
plaintiff  or  the  commissioner  of  agricnltove, 
but  instead,  'p^roceeded  to  dispose  of  tbe 
goods,  although  he  was  well  aware  of,  tbe 
Georgia  hiwa  Another  was  dated  February 
9, 1801  (?).  It  stated  that  plaintiff  noted  tha;t 
defendant  had  collected  between  $90  and  f  100 
on  the  sale  of  plaintiff's  fertilizer,  and  begged 
to  refer  defendant  to  thehr  contract  De- 
fendant had  been  served  with  a  notice  to  pro- 
duce the  originals  of  these  letters,  and  testi- 
fied that  he  had  turned  over  all  the  letters  bo 
received  from  plaintiff  that  he  had  any  recol- 
lection of  receiving,  and  all  that  he  could 
find;  that  if  he  had  any  others,  they  were 
lost,  and  he  had  no  recollection  of  thenou 
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Ptaf  ntlff  put  In  evidence  the  contract  It  waa 
dated  January  28,  1891»  and  by  Its  tenni 
appointed  defendant  agent  at  Tallapoosa  for 
the  sale  of  plalntUTs  fertillMrs  during  the 
seaaon  of  1S91,  on  the  following  conditions: 
Defendant  was  to  take  12  tons  of  bone  com- 
pound at  $24.50  per  ton,  or  as  much  more  as 
might  be  actually  satisfactory  at  same  prices. 
Plaintiff  was  to  dellyer  it  free  on  board  cars 
at  Tallapoosa,  freight  to  be  paid  by  plain- 
tiff. Defendant  was  to  pay  for  aU  goods 
shipped  on  his  order  additional  to  this  sale, 
and  plaintiff  to  be  at  no  expense  after  deliTr 
ery  of  goods  as  agreed.  Defendant  to  make 
settlement  by  May  1,  1891,  by  note  payable 
December  1,  1891.  Plaintiff  put  in  e^dence, 
also,  original  bill  for  the  goods,  dated  at  Pen- 
sacola,  Fla.,  February  7,  1891,  It  being  for 
.12  tons  of  bone  compound  at  (24.60.  Upon 
It  appeared  in  pencil:  **V\ye'  sacks  inspected 
20,  Feby.  1891.*'  Aleo,a  leceipt  for  the  $12.25 
paid  on  account,  dated  February  26,  1892. 
Also,  letters  from  defendant  to  plaintiff  of 
▼arious  dates,  from  May  1, 1891,  to  Felnruary 
16,  1892,  in  which  defendant  refused  to  pay, 
and  stated  that  under  the  law  be  did  not  owe 
plaintiff  anything;  >  that*  the  guano  did  not 
giye  anything  like  satisfaction;  that,  to  ren- 
d^  the  sale  of  fertilizer  lawful  put  up  in 
sacks,  it  was  requisite  that  at  the  time  of  sale 
each  sack  should  bear  the  inspector's  tag,  and 
should  haye  printed,  branded,  or  stamped  up- 
on it  the  manufacturer's  guarantied  analysis; 
that  the  guano  did  not  come  up  to  the  re- 
quirements of  the  law  or  plaintUTs  repre- 
sentations; that  defendant  had  collected  be- 
tween $90  and  $100  and  would  giye  plaintiff 
that  much  if  plaintiff  would  receipt  In  full; 
that  defendant  was  not  fully  aware  of  the 
Georgia  laws  until  somebody  refused  to  pay 
for  the  goods,  and  not  until  after  he  had 
consulted  an  attorney.  In  the  letter  of  May 
1,  18^,  defendant  stated,  that  he  was  not 
yery  well  posted  in  the  guano  business,  and 
had  been  informed  that  guano  must  be  in- 
spected before  sold;  that  he  sold  all  of  the 
car  of  goods  but  six  sacks  before  the  inspector 
came,  and,  as  plalntiiTs  agent  misrepresented 
the  goods  in  many  instances,  he  (defendant) 
did  not  feel  willing  to  sign  note  until  the 
goods  proyed  to  be  all  right,  and  it  would 
take  some  time  to  settle  that  question.  Plain- 
tiff introduced,  also,  original  letter  from  it  to 
defendant,  dated  February  10, 1891,  inclosing 
the  Inyoice  for  the  bone  compound,  and  stat- 
ing that  plaintiff  had  notified  the  commis- 
sioner of  agriculture  to  haye  these  goods  In- 
spected upon  entering  the  state;  also,  the 
eyldence  of  T.  B.  Jones,  one  of  the  guano  in- 
spectors of  the  state  of  Georgia  In  1891,  as 
follows:  'To  the  best  of  my  recollection  I 
inspected  at  Tallapoosa  for  an  agent  named 
Driyer.  I  Inspected  some  for  plaintiff  at 
other  places.  Tlils  at  Tallapoosa  Driyer  had 
in  his  possession.  Don't  remember  that  he 
had  more  than  four  sacks  on  band.  He  said 
the  rest  had  been  sold,  and  some  of  it  put  in 
the  ground.    I  went  there  at  plaintiff's  re- 


quest, to  Inspect  their  guano  .there  In  the 
hands  of  Driver,  and  inspected  what  he  had 
on  hand;  he  accounting  for  what  was  not 
there,  and  I  deeming  that  sufiteient  for  a  cor- 
rect analysis,  report,  and  test  of  it  to  be 
made.  I  received  the  letter  from  plaintiff  of 
March  3, 1892,  and  answered  it  March  7, 1892. 
May  have  offered  Driver  the  tags,  as  I  felt 
I  had  no  right  to  go  around  myself,  as  the 
sacks  were  out  of  his  possession.  I  did  not 
insist  on  his  taking  the  tags,  and  tagging  It 
for  me.  Have  no  recollection  of  his  refusing 
to  tag  the  goods,  or  telling  me  I  could  do  it, 
as  I  was  paid  to  do  It,  nor  that  I  didn't  have 
time."  Plaintiff  put  in  evidence  the  letter  to 
it  from  Jones,  of.  March  7,  1892,  In  which  he 
stated  that  his  recollection  was  that  he  re- 
ceived a  request  from  plaintiff  to  inspect  a  lot 
of  guano  in  the  hands  of  Driyer  at  Tallapoo- 
sa; that  when  he  went  to  make  the  inspec- 
tion Driver  had,  Jones  thought,  but  four  sacks 
on  hand,  and  accounted  for  the  balance  that 
they  had  been  put  in  the  ground;  and  that 
Jones  drew  samples  from  what  Driver  had 
on  hand,  and  made  return  of  that  inspection 
for  the  entire  shipment,  considering  that  a 
sufficient  quantity  to  make  a  fair  analysis 
from.  McBlmurray  testified:  "I  sold  Driver 
the  goods.  The  price  made  to  him  was  to 
cover  cost  of  inspection*  branding,  and  tag- 
ging, and  the  freight  to  his  place.  He.  told 
me  he  used  the  goods  on  his  own  farm,  and 
that  the  crop  was  as  good  as  he  ever  made. 
Said  he  had  no  objection  to  the  goods,  but 
did  not  intend  to  pay  for  them  because  they 
were  not  tagged,  and  he  knew  the  law  would 
not  make  him  do  It  He  paid  me  for  four  or 
five  sacks  that  were  left  in  the  oars  when 
the  inspector  got  there  and  tagged  them. 
Said  he  paid  this  to  ke^  the  cost  of  court 
from  going  against  him  when  plaintiff  sued 
him.  Hie  never  once  complained  to  me  about 
the  value  of  the  goods.  I  did  not  tdl  him 
that  the  goods  would  be  tagged  and  Inspect- 
ed when  they  reached  Tallapoosa.  He  re- 
fused, on  May  1,  1801,  to  give  us  his  note 
as  per  contract,  on  the  ground  that  the  goods 
were  not  Inspected  and  tagged.  I  never  told 
him  that  plaintiff  had  misrepresented  the 
guano.  If  I  ever  sold  it  to  a  man  once,  it 
was  no  trouble  to  sell  again."  Defendant 
was  introduced  by  plaintiff  and  testified:  "I 
furnished  these  goods  to  my  tenants.  Most 
of  it  was  used  on  my  farm.  I  sold  some  of 
It  I  never  to<^  any  notes  for  that,  and 
the  balance  of  this  here,  I  refused  to  send 
notes,  after  they  terminated  this  contract" 
Here  plaintiff  closed,  and  defendant  moved 
for  a  nonsuit,  but  the  court  stated  defendant 
had  better  go  on  with  the  case,  and  the  court 
would  see  about  that  after  defendant  intro- 
duced his  evidence.  Defendant  then  testified: 
*'I  bought  the  goods  from  the  agent,  McBl- 
murray. They  were  shipped  to  Tallapoosa, 
and  none  of  them  were  inspected,  branded, 
or  tagged  when  they  got  there.  About  two 
wedics  afterwards  most  of  them  were  carried 
down  to  my  farm.    All  had  been  taken  away 
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except  fire  cur  six  Backs.  Tbeee  I  sold,  but 
some  gentleman,  came  there  and  tagged  and 
Inspected  them.  He  took  samples  of  two  or 
three  sacks,  and  carried  the  samples  away. 
A  person  could  not  see  to  read  where  he 
made  the  Inspection  of  the  sacks.  He  went 
away  immediately,  said  he  had  to  hurry  to 
Inspect  some  other  guano,  and  wanted  me  to 
take  the  tags,  and  put  on  the  other  sacks, 
and  I  told  him  I  did  not  see  that  that  was 
necessary;  I  thought  part  of  the  guano  had 
been  used  and  put  in  the  ground.  Most  of  It 
was  used  on  my  farm.  I  used  800  pounds  of 
it  myself."  The  evidence  here  closed,  and 
the  court  granted  a  nonsuit,  to  which  rul- 
ing, also,  plaintiff  excepted. . 

Adamson  &  Jackson  and  Oobb  ft  Bro.,  for 
plaintiff  in  error.  J.  M.  McBride,  for  de- 
fendant in  error. 

PER  OXJBIAM.    Judgment  affirmed. 


(d8  Ga.  112) 

JOHNSON  T.  RBDWINB. 
(Supreme  Court  of  Georgia.     Jan.  20,  1890.) 

COMPBOMI8S— PlJBADIN0~H01(B8TBl.D. 

1.  The  compromise  of  a  doubtful  claim  Is  a 
sufficient  consideration  to  support  a  promissory 
note  fairly  given  In  settlement  of  the  controver- 
sy compromised. 

2.  In  a  suit  upon  a  promissory  note  given  for 
the  purchase  money  of  an  undivided  interest  in 
land,  a  plea  of  want  of  consideration,  which 
alleges  that  the  payee  was  a  son-in-law  of  the 
maker,  and,  as  heir  of  his  deceased  wife,  claim- 
ed an  interest  in  the  land  in  question,  of  which 
the  maker  was  in  possession  under  a  homestead 
sued  out  in  right  of  his  wife  and  minor  chil- 
dren, which  land  was  purchased  with  the  mon- 
ey of  the  maker,  and  that  the  note  sued  on  was 
given  in  settlement  of  this  claim  of  the  payee, 
and  to  prevent  a  threatened  suit  for  partition, 
even  if  otiierwlse  sufficient,  is  incomplete  as  a 
defense  to  the  action,  because  it  does  not  allege 
either  that  the  maker  took  the  title  to  the  prem- 
ises in  his  own  name,  or  that  the  wife  of  tiie 
payee  in  fact  held  no  resulting  interest  in  the 
property  covered  by  the  homestead  estate. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  J.  B.  Redwine  against  O.  A.  John- 
son on  a  note.  From  a  Judgment  for  plaintiff, 
defendant  brings  error.    Af&rmed. 

M.  Foote,  Jr.,  for  plaintiff  In  error.  James 
L.  K^,  for  defendant  in  error. 

ATKINSON,  J.  1.  Tl^e  proposition  an- 
nounced in  the  first  headnote  requires  no  eUb- 
oration.  It  is  a  restatement  of  elementaiy 
law.     See  1  Add.  Cont  p.  29,  §  14. 

2.  The  plea  of  the  defendant  was  properly 
stricken  on  demurrer.  It  was  a  plea  that  the 
promissory  note  sued  on  was  without  consid- 
eration. It  alleged  that  the  payee,  as  an  heir 
at  law  of  his  deceased  wife,  who  was  a  daugh- 
ter of  the  maker,  claimed  an  interest  in  cer- 
tain lands  which  he  (the  maker  of  the  note) 
had  caused  to  be  set  apart  as  a  homestead, 
which  was  sued  out  in  right  of  his  wife  and 


children;  that  the  land  so  set  apart 
bought  with  his  moDdy;  and  that  the  note 
was  given  In  settlemait  of  the  supposed  tight 
of  the  payee,  and  to  prerent  the  execution  of  a 
tiireat  he  had  made  to  proceed  for  partition. 
There  was  no  allegation  that  the  title  was 
taken  in  his  name,  or  that  the  deceased  daugb- 
ter  did  not  have  a  resulting  Interest  So  that 
If  the  plea  oould  be  treated  as  alleging  that  the 
contract  was  entered  into  by  the  maker  under 
a  mistake  as  to  the  rights  of  the  payee,  lear- 
Ing  no  consideration,  legal  or  moral,  to  sup- 
port the  contract  of  compromise.  It  Is  wholly 
defective  In  the  two  respects  above  Indicated. 
For.  If  the  daughter  really  had  a  resulting 
Intwest,  or  tbe^  title  was  taken  originally  In 
the  name  of  the  maker's  wife  and  cliildren,-r- 
and  this  we  must  presume,  ia  the  absence  of 
an  allegation  to  the  contraiy,— then  there  was 
ample  consideration  to  support  the  agreement 
to  compromise,  and,  as  well,  the  promissory 
note  made  In  the  farther  execution  of  that 
contract  We  condnde,  therefore,  that  the 
plea  Inteiposed  no  legal  obstacle  to  a  recovery 
by  the  phiintlff,  and  the  court  did  not  err  In 
striking  it  upon  demurrer.  Judgment  af- 
firmed. 

(98  Ge.  717) 

BENDER  V.  BENDER 

(Supreme  Court  of  (Georgia.     July  20,  1806.) 

TsMPORART  Alimony— Rsmtw  ot  DBNiAir-^Wnrr 
or  EisROR. 

1.  A  judgment,  rendered  at  chambers'  deny- 
ing an  application  for  temporary  alimony  filed 
by  a  wife,  under  section  1741  of  the  CJode,  in  be- 
half of  herself  and  a  minor  child,  pending  an 
action  for  dlTorce  by  her  against  her  husband, 
is,  under  section  1748  of  the  Code,  reviewable 
upon  a  "fast"  writ  of  error. 

2.  Where  an  applicant  asainst  whom  such  a 
judgment  was  rendered  did  not  sue  out  a  bill 
of  exceptions  within  the  time  prescribed  by  law, 
but,  instead  thereof,  filed  ezceptions  pendente 
lite,  she  could  not,  after  the  lapse  of  three 
terms,  and  after  obtaining  a  final  judgment  of 
divorce,  bring  the  refusal  to  grant  temporary 
alimony  to  this  court  for  review  by  then  filing  a 
bill  of  exceptions,  and  therein  assigning  error 
upon  the  ruungs  set  forth  In  the  exceptions  pen- 
dente lite. 

8.  Even  tf  the  bill  of  exceptions  had  been  filed 
in  time,  and  excluding  from  consideration  the 
evidence  alleged  to  have  been  improperly  admit- 
ted, it  does  not  appear  that  there  was  any  abuse 
of  discretion  in  refusing  to  grant  the  applica- 
tion for  temporary  alimony. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Mary  L  Bender  against  Louis 
Bender  for  divorce.  There  was  a  Judgment 
for  plaintiff,  and  from  a  previous  judgment 
denying  an  application  fOr  temporary  alimony 
plaintiff  brings  error.     Dismissed. 

E.  M.  &  Q.  F.  MltcheU,  for  phiUitlff  hi  er- 
ror. Bishop,  Andrews  &  HiU,  for  defendant 
in  error. 

LUMPKIN,  J.  On  the  12th  day  of  Feb- 
ruaxy,  18D4,  Mrs.  Bender  brought  an  action  for 
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a  dlTOfoe  asalnst  tier  bnitMnO.  ImmMaMy 
thereafter  ahe  filed  an  ai^Ucattan  for  tem- 
poraiy  alimony.  In  behalf  of  heraalf  and  a 
minor, child.  Thla  application  waa  heaid  and 
denied  on  the  22d  day  of  Biaxeh,  18M»  and 
the  plaintur  £Qed  exc^ttona  pendente  lite. 
Two  rerdlcta  In  the  dirorce  caae  were  aobae- 
qnently  rendered  in  her  behalf,— the  first  at 
the  September  term,  3L894,  and  the  aecond  at 
the  September  term,  1886.  A  Judgment  of 
dlTorce  was  entered  in  accordance  with  theae 
verdicta.  Thla  judgment  waa  silent  as  to 
alimony.  After  ita  rendition,  MnL  Bender 
filed  a  bill  of  eocceptiona,  asaignina  emr  npon 
her  exceptions  pendente  lite  above  mentioned, 
but  making  no  assignment  of  error  in  the 
dlToice  caae  proper.  In  other  worda,  ahe  on^ 
dertook,  in  the  manner  stated,  after  the  adju- 
dicatioa  of  that  case  in  her  favor,  to  bring  Id 
this  court  for  review  the  Judgment  refusing 
her  application  for  temporary  alimony. 

1.  The  flrat  secti<}n  of  the  act  of  October  28, 
1870,  **to  extend  the  provision  for  alimony  to 
the  family  of  the  husband,"  etc.,  now  em- 
bodied in  section  1741  of  the  Code,  provfdes 
that  the  presiding  Judge  ''may,  either  in  term 
or  vacatton,  grant  alimony,  or  decree  a  som 
sufficient  for  the  support  of  the  family  of  the 
husband  dependent  upon  him  and  who  may 
have  a  legal  claim  upon  hia  support,  aa  well  aa 
for  the  aupport  of  the  wife."  Under  thla  law, 
a  wife  who  has  Instituted'  a  libel  for  dlvoroe 
against  her  husband  may,  while  the  same  is 
pending,  apply  to  the  judge  for  temporaiy  ali- 
mony, in  behalf  of  herself  and  a  minor  child; 
and  under  section  1748  of  the  Oode,  which 
is  taken  from  section  5  of  the  act  of  1870, 
any  judgment  rendered  upon  sudi  an  appli- 
cation ahall  be  the  subject  of  a  writ  of  error, 
and  on  the  aame  terms  aa  in  Injunction  cases. 
It  is  therefore  clear  that,  independently  of  the 
status  of  the  divorce  case,  Bdrs.  Bender  had 
an  undoubted  right  to  bring  to  this  court,  by  a 
**f ast**  writ  of  eiior,  the  judgment  denying  her 
application  for  temporary  alimony. 

2.  She  did  not  choose  to  pursue  this  course, 
but,  instead  thereof,  filed  exceptions  pendente 
lite  to  that  judgment,  which  she  allowed  to 
remain  pending  in  the  trial  court  until  after 
the  final  disposition  therein  of  the  divorce 
case.  For  many  purposes,  the  law  regards 
the  application  for  alimony  and  the  action  for 
div(»ce  as  entirely  separate  and  distinct  pro- 
ceedings. This  is  manifest  when  it  is  re- 
membered that  the  statute  conferred  upon 
Mrs.  Bender  a  clear  and  undoubted  right  to 
have  a  speedy  review  upon  its  own  merits  of 
the  judgment  rendered  in  the  alimony  pro- 
ceeding. She  did  not  avail  herself  of  the  rem- 
edy thus  extended  to  her,  and  we  entertain  no 
doubt  that  it  is  too  late,  after  the  lapse  of  three 
terms  of  the  court,  and  after  the  determinar 
tion  of  the  divorce  case  in  her  favor,  for  her, 
by  filing  a  bill  of  exceptions  in  that  case,  to 
go  back  and  bring  up  the  action  of  the  judge 
complained  of  in  her  exceptions  pendente  lite. 
There  is  no  law,  nor  any  precedent  of  which 
we  are  aware,  sanctioning  such  a  i^actice,  and 


tharefors^  ev«i  if  the  Judgment  ahe  now  i 
to  enfbree  waa  wrong,  she  has  lost  her  right 
to  have  it  corrected,  by  her  own  laches. 

8,  We  did,  however,  while  consulting  upon 
this  case,  look  into  the  merits,  and  our  con* 
dusion  was  that,  even  if  a  proper  bill  of  ex- 
ceptions had  been  filed  in  time,  the  result 
would  have  been  the  sfmie;  for  It  does  not 
appear,  under  the  facts  aisdosed  by  the  rec» 
ord,  that  the  trial  judge  abused  his  discretioii 
In  refusing  to  grant  the  application  for  tem- 
poraiy alimony.    Writ  of  error  dismissed. 

ATKINSON,  J.,  providentially  absent,  and 
not  presiding. 


(97  oa.  813) 
FICKBN  et  al.  v.  STATE. 
(Supreme  Court  of  Georgia.     Oct,  21,  1895.) 
CaiMiKJkL  Law— New  Trial— Kbmakxs  ov  Court 

AND  COUirSSL— WlTNBSB— ImPBACHMBNT. 

1.  Where  several  persons  were  jointly  tried 
for  a  criminal  offense,  and  one  of  them,  oy  con- 
sent, testified  as  a  witness  for  the  others,  at  the 
same  time  making  a  statement  in  his  own  be- 
half, and  the  trial  resultied  in  the  conviction  of 
all  the  accused,  it  is  not  caose  for  granting  any 
of  them  a  new  trial  that  a  ouestion  asked  by 
the  presiding  judge  of  the  witness  above  'men- 
tioned, and  a  statement  made  by  the  solicitor 
general  with  reference  to  him,  tended  to  create 
the  erroneous  impression  that  this  witness  had 
been  formerly  tried  in  that  court  for  another  of- 
fense; there  bebg  no  motion  for  a  mistrial,  and 
it  appearing  that  the  injury,  if  any,  done  to  the 
accused,  was  fully  corrected  by  an  appropriate 
withdrawal  on  the  part  of  the  solicitor  general 
of  the  statement  be  had  made,  and  also  by  the 
judge  in  his  charge  to  the  jnrv. 

2.  Where,  by  consent,  a  wire  was  permitted 
to  testify  hi  behalf  of  her  husband  and  others 
Jointly  on  trial  for  the  same  offense^  it  was  com- 
petent to  impeach  her  by  proof  of  contradictory 
statements  previously  made,  although  such 
statements,  if  themselves  tme,  tended  to  show 
guilt  on  the  part  of  the  husband.  While  the 
Impeaching  evidence  oould  not  be  used  for  this 
latter  purpose,  it  was  admissible  to  show  that 
the  witness  was  herself  unworthy  of  belief.       / 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
R.  H.  Clark,  Judge. 

William  Ficken  and  others  were  convicted 
of  crimes,  and  bring  error.    Af&rmed. 

F«  R.  Walker,  for  plaintiffs  in  error.  OL 
D.  Hill.  SoL  Gen.,  for  the  State. 

PBB  CURIAM.    Judgment  affirmed. 


(98  On.  19) 

KAISER  et  aL  V.  BROWN. 

(Supreme  Court  of  Cteocsia.    Nov.  IS,  1896.) 

OFBxnie  DSPAULT— AorioN  on  Nors^LiABiun 

or  iNOOBSBRp-VBRniCT  BT  JUBT. 

1.  Under  the  practice  prevailing  in  this  state 
before  the  passage  of  the  pleading  act  of  1^3, 
the  question  of  opening  a  default  was  a  mat- 
ter in  the  discretion  of  the  court 

2.  Under  that  portion  of  the  act  of  February 
28,  1876,  now  incorporated  in  section  2781  of 
the  Code,  when  a  bill  of  exchange  or  promtk- 
sory  note  is  left  at  any  bank  or  banker^B  office 
for  collection  it  is  necessary,  in  order  to  bind 
an  indorser  thereon,  that  there  should  be  pro 
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test  for  nonpayment,  and  notice  to  him;  and, 
In  an  action  brongnt  against  an  indoraer  in 
inch  a  case,  there  shonld  be  a  rerdict  by  the 
jury,  and  not  a  judgment  by  the  court  without 
a  jury,  as  upon  an  unconditional  contract  in 
writing,  eren  though  no  Issuable  defense  on 
oath  has  been  filed. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Glynn  ooonty; 
J.  L.  Sweat,  Judge. 

Action  by  J.  N.  Brown  againflt  Stewart 
Johnson  and  others.  Judgment  for  plaintilt, 
and  Kaiser  &  Bro.  bring  error.    Reyersed. 

The  following  Is  the  official  report: 
Brown  sued  Stewart  Johnson  as  principal 
and  A.  Kaiser  &  Bro.  as  Indorsers  upon  a 
promissory  note  for  $1,500,  dated  March  17, 
1892,  due  six  months  after  date,  payable  to 
A.  Kaiser  &  Bro.  or  order,  Indorsed:  'Tay  to 
the  order  of  J.  N.  Brown.  A.  Kaiser  &  Bro.** 
•*J.  N.  Brown."  "For  collection  and  remit- 
tance to  the  Ogdensburg  Bank,  Ogdensburg, 
N.  Y.  S.  W.  Leonard,  Cashier."  It  was  al- 
leged In  the  declaration  that  the  two  last-men- 
tioned indorsements  were  made  for  the  pur- 
poses of  collection  only.  Upon  the  sounding 
of  the  case  by  the  court,  the  same  having  been 
called  up  by  plalntlfTs  counsel,  counsel  for 
Kaififer  &  Bro.  stated  in  his  place  that  he  was 
not  prepared  to  go  on  with  the  case  at  that 
time,  and  wajs  surprised  by  plaintiff's  action 
In  calling  it  up,  because  counsel  for  plaintiff 
had  stated  both  to  the  court  and  to  defend- 
ant's counsel,  at  the  previous  term,  that,  un- 
less the  case  was  settled  by  Stewart  Johnson, 
It  would  be  dismissed.  This  was  not  admit- 
ted by  plaintiirs  counsel,  and  of  it  the  court 
had  no  recollection.  Counsel  for  Kaiser  & 
Bro.  stated  that  they  had  a  good  defense,  and 
a  plea  had  been  prepared  setting  It  up,  which 
they  desired  to  present  and  file  in  case  their 
motion  to  dismiss,  hereinafter  mentioned, 
should  be  overruled,  and  which  was  at  their 
office,  and  asked  a  postponement  of  the  case 
for  at  least  sufficient  time  for  counsel  to  go 
to  his  office,  (a  few  minutes'  walk  from  the 
court  room)  and  get  said  plea.  The  court  re- 
fused the  postponement,  observing  that  it 
would  be  considered  that  the  plea  was  then 
and  there  presented,  and  that,  if  it  had  been 
pleaded  at  the  appearance  term,  it  would  have 
been  a  good  defense,  but  there  being  no  i^pear* 
ance  for  either  defendant  at  the  appearance 
term,  and  the  case  being  marked  in  default 
at  that  term,  the  court  would  not  allow  any 
plea  filed  subsequently  thereto.  Kaiser  &  Bro. 
moved  to  dismiss  the  suit  upon  the  ground 
that  there  had  been  no  proper  service  upon 
their  co-defendant  Johnson,  the  maker  of  the 
note,  the  return  of  service  as  to  Johnson  be- 
ing that  he  was  served  by  leaving  a  copy  of 
the  petition  and  process  at  his  "most  notorious 
place  of  business."  Plaintiff  thereupon  dis- 
missed the  case  as  to  Johnson;  leaving  the 
suit  to  proceed  alone  against  Kaiser  &  Bra, 
indorsers.    The  latter  then  renewed  their  mo- 


tlOQ  to  dismiSB,  upon  the  ground  that  the  case, 
having  been  instituted  against  Johnson  aa 
maker  and  them  bm  indorsers,  could  not,  in 
law,  proceed  against  them  alone.  The  motions 
to  dismiss  were  oremded.  I^aintiff  offered 
in  evidoice  the  notB,  and  dosed;  and  the 
oonrt  rendered  Judgment  for  plaintifT  for  prin- 
cipal. Interest,  and  attorney's  fees,  without  the 
verdict  of  a  jury;  the  note  stipulating  for  all 
costs  of  collection.  Including  10  per,  cent  attor- 
ney's fees.  Kaiser  &  Bro.  except  to  the  over- 
ruling thehr  motion  for  a  poAponement;  and  to 
the  ruling  that  they  would  not  be  allowed  to 
make  and  file  any  defense;  and  to  the  over- 
ruling their  motiona  to  dismiss,  and  ordering 
the  case  to  proceed  against  them  alone.  They 
also  allege  that  the  court  erred  in  rendering 
Judgment  without  the  verdict  of  a  Jury,  upon 
the  ground  that  the  case  was  not  fdunded  oo 
an  unconditional  contzact  in  writing;  because 
it  appeared  by  the  declaration  and  the  note, 
and  the  indorsements  on  the  note,  that  plain- 
tiff had  indorsed  the  note  to  a  third  person, 
and  it  was  necessary  to  aver  and  prove  that  be 
was  still  its  real  owner,  and  that  his  indorse- 
ment of  it  waa  for  the  purpose  of  collectioii 
only;  and  because  it  appeared  1^  the  declara- 
tion, note,  and  indorsements  that  the  note  was 
delivered  and  left  with  the  bank  fbr  coQectioii, 
and  hence,  to  charge  Kaiser  &  Bro.,  It  vras 
necessary  to  show  presentation,  protest,  and 
notice  to  said  taidorHeis;  and  because  the  court 
rendered  Judgment  for  attorney's  ftees  in  the 
absence  of  a  plea  ffied  by  defendant 

Johnson  &  Krauss,  for  plaintiffs  In  error. 
Crovatt  &  Whitfield,  for  defendant  in  error* 

ATKINSON,  J.  1.  Whatever  may  have 
been  the  effect  of  the  passage  of  the  pleading 
act  of  1803  upon  cases  in  default,  the  law  is 
so  well  settled  as  to  the  practice  prevailing 
in  cases  brouight  beforo  its  passage  that  no  dis- 
cussion of  the  proposition  announced  in  the 
fiist  headnote,  supra,  is  necessary. 

2.  The  right  of  the  superior  court  Judges  to 
render  Judgment  without  the  Intervention  of 
a  Juiy  is  limited  to  suits  upon  unconditional 
contracts  in  writing,  where  no  issuable  defense 
is  filed  on  oath.  The  contract  of  an  indorser 
upon  a  promissory  note  or  bill  of  exchange 
which  is  left  at  any  bank  or  banker's  office  for 
collection  is  to  pay  upon  nonpayment  by  the 
maker  after  protest,  and  notice  to  him  of  such 
nonpayment.  This  Is  a  condition  of  liability, 
and  hence,  his  liability  not  being  absolute,  he 
is  not  an  unconditional  promisor,  against 
whom,  when  sued  alone  without  the  maker, 
the  court  has  Jurisdiction,  without  the  inter- 
vention of  a  Juiy,  to  enter  a  Judgment;  and 
this  is  true  notwithstanding  he  makes  no  de- 
fense. The  court  having  erroneously  entered 
Judgment  without  a  verdict  as  its  basis,  it 
should  have  been  set  aside  and  a  new  trial 
awarded.  See  Bverett  v.  Westmoreland,  02 
Qa.  670.  19  S.  E.  37.    Judgment  roversed. 
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(08  Oa.  780) 
LOUDERMILK  et  al.  t.  LOTJDERMILK. 
(Supreme  Court  of  Georgia.     Aug.  18,  1896.) 
Equitt— MisTAXJi  or  Law  —  CkxxBBonoN —Bills 

AND  NOTBS. 

1.  Applying  the  rule  that  an  honest  mistake 
of  law  as  to  the  effect  of  an  instrument  on  the 
part  of  both  of  the  parties  thereto  may,  when 
such  mistake  operates  as  a  gross  injustice  to 
one  and  gives  an  naconscionable  adyantage  to 
the  other,  be  relieved  against  in  equity,  it  fol- 
lows that,  where  both  the  maker  and  the  payee 
of  a  promissory  note  intended  that  it  should 
bear  no  Interest,  and  ignorantly  supposed  that 
this  wonld  result  from  an  omission  fo  insert  in 
its  terms  any  reference  to  the  subject  of  inter- 
est, equity  will,  at  the  instance  of  the  maker, 
when  sued  upon  the  note  by  a  third  person,  to 
whom  the  payee  had  indorsed  it,  correct  sach 
mistake,  when  it  api^rs  that  the  plaintiff  took 
the  note  as  8  donation,  paying  nothing  for  it, 
and  also  that  at  the  time  of  taking  it  he  had  full 
knowledge  of  the  fact  that  the  original  parties 
to  it  intended  that  it  should  not  bear  interest. 

2.  This  being  an  action  by  the  indorsee  upon 
such  a  note,  the  court  erred  in  striking  an  equi- 
table plea  nled  by  the  maker,  and  setting  up  a 
defense  of  the  nature  above  indicated. 

3.  The  plea  now  in  question  differs  material- 
ly from  that  which  this  court  dealt  with  wheil 
this  case  was  before  it  at  the  October  term, 
1808.     21  &  B.  77,  06  Ga.  444. 

(Syllabus  by  the  Ck>urt) 

Error  from  superior  court,  Habersham 
county;   J.  J.  Kimsey,  Judge. 

Action  by  J.  M.  Loudermilk  againfit  T.  A 
Loudermllk  as  maker,  and  James  Louder- 
milk  as  Indorser,  on  a  note.  From  a  judg- 
ment for  plaintllt,  defendants  bring  error. 
Reversed. 

The  following  Is  the  ofElclal  report: 
Each  of  the  defendants  filed  a  special  plea. 
Both  pleas  were  stricken  on  motion,  and  de- 
fendants excepted.  This  court  ruled  that 
there  was  no  error 'in  striking  the  plea  of 
the  maker,  but  It  was  error  to  strike  the 
plea  of  the  Indorser.  93  Ga.  444,  21  S.  E. 
77.  After  that  decision  was  rendered,  the 
maker  filed  another  special  plea  by  way  of 
amendment  to  the  plea  beiore  filed.  The 
defense  of  the  Indorser  was  conceded.  On 
motion,  the  court  ordered  that  the  special 
pleas  of  the  maker  be  stricken,  except  the 
plea  of  general  issue.  To  this  ruling  ex- 
ception is  taken.  The  amendment  sets  up 
the  following  as  equitable  grounds  against 
the  action  and  against  recoverini^  Interest 
on  the  note.  At  the  time  the  note  was  ex- 
ecuted it  was  agreed  between  the  maker 
and  the  indorser  (who  was  the  payee)  that 
it  did  not  dra^  any  Interest*  and  such  was 
the  plain  and  manifest  intention  of  both  of 
thea.  It  was  by  them  honestly  believed 
that,  as  the  note  did  not  specify  that  it  drew 
interest,  it  would  not  draw  Interest;  and 
they  did  not  know  that  the  legal  effect  of 
tl»e  note  would  be  to  draw  interest  Had 
it  been  known*  the  note  would  not  have  been 
slffned  or  agreed  on  between  the  parties 
thereto.  At  the  time  of  the  gift  to  plaintiff 
by  the  Indorser  of  the  note,  plaintiff  was  in- 
formed by  the  maker  and  indorser  that  It 


was  the  intention  of  both  of  them  that  the 
note  was  not  to  draw  interest,  and  plaintiff 
received  the  note,  well  aware  of  said  in- 
tention. Plaintiff  was  npt  a  purchaser  of 
the  note.  It  was  a  gift  to  him  by  the  in- 
dorser, who  is  the  father  of  him  and  of 
this  defendant,  the  maker.  It  would  be  a 
gross  injustice  to  require  defendant  to  pay 
this  interest  to  plaintiff.  He  prays  that  the 
intention  of  the  parties  be  set  up  as  the 
liability  on  this  note,  and,  If  necessary,  that 
it  be  reformed  so  as  to  speak  the  inten- 
tion of  the  parties;  that  judgment  be  ren- 
dered against  defendant  for  the  amount  that 
it  was  agreed  and  understood  he  was  to  pay, 
to  wit,  $200,  with  interest  from  the  time 
the  same  was  given  plaintiff,  to  the  time  of 
the  tender,  to  wit,  $206.66;  and  for  general 
relief. 

Jones  &  Bowden,  for  plaintiffs  in  error. 
J.  0,  Edwards  and  A.  G.  McOurry,  for  de- 
fendant in  error. 

LUMPKIN,  J.  The  facts  appear  In  the 
official  report  This  case  was  before  this 
court  at  the  October  term,  1803.  93  Ga.  443, 
21  S.  E.  77.  It  now  presents  a  question  en- 
tirely different  from  that  with  which  the 
court  then  dealt  At  the  last  trial  the  de- 
fense of  the  indorser,  under  the  rule  an- 
nounced in  03  Ga.  and  21  S.  B.  was  conced- 
ed. The  maker  filed  another  special  plea, 
which  the  court  on  demurrer,  ordered  to  be 
stricken.  In  our  judgment  this  plea  set 
forth  a  good  defense  against  the  plalntlflTs 
right  to  recover  the  Interest  which  had  ap- 
parently accrued  upon  the  note  before  it 
came  into  his  possession.  The  law  of  the 
case  is  really  settled  by  section  3122  of  the 
Code,  which  Is  simply  a  codification  of  a 
well-recognized  principle  of  equity  jurispru- 
dence. It  declares  that  "an  honest  mistake 
of  the  law  as  to  the  effect  of  an  Instrument 
on  the  part  of  both  contracting  parties,  when 
such  mistake  operates  as  a  gross  injustice 
to  one,  and  gives  an  unconscientious  ad- 
vantage to  the  other,  may  be  relieved  In 
equity."  The  facts  alleged  in  the  plea  now 
under  review  bring  the  case  squarely  within 
the  provisions  of  this  section,  for  it  is  ob- 
vious that  the  plaintiff,  who  took  the  note 
as  a  donation,  and  with  full  knowledge  of 
all  the  facts,  occupies  no  better  footing,  as 
against  the  maker,  than  the  original  payee. 
Had  be  been  a  bona  fide  purchaser  for 
value,  and  without  notice,  of  course  the 
question  would  be  ^itirely  different  Judg- 
ment reversed 

(97  Oa.  815) 
BRYANT  V.  STATE. 
(Supreme  Court  of  Georgia.     Feb.  7,  1896.) 
Criminal  Law— Admissions  —  CoNrBssioNS^ 

PROVINCB  OF  JORT. 

1.  Whether  or  not  admissions  made  by  a  per- 
son  accused   of  crime   relate   to   independent 
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facts,  proof  of  whiefa  would  be  admissible  as 
circumstances  tending  to  establish  the  hypothe- 
sis of  guilt,  or  of  themselves  amount  to  an  in- 
direct confession  of  guilt,  is  a  question  of  fact 
for  the  jury;  and  the  court,  having  in  effect  so 
instructed  them,  did  not,  in  either  view  of  the 
matter,  err  in  submitting  for  their  considera- 
tion the  weight  of  such  admissions. 

2.  Treating  the  incriminating  admissions  ei- 
ther as  relating  to  independent  facts  or  as  bear^ 
ing  directly  upon  the  question  of  guilt,  the 
court's  instructions  both  upon  the  law  as  to  con- 
fessions and  upon  the  degree  of  certainty  re- 
quired where  a  verdict  of  conviction  is  claimed 
upon  circnmstanlSal  evidence,  were  full  and 
correct 

3.  There  was  no  error  In  admitting  evidence. 
The  charges  complained  of,  construed  in  the 
light  of  the  entire  charge  given,  were  free  from 
criticism;  the  evidence  warranted  the  verdict; 
and  tiiere  was  no  error  in  denying  a  new  trial. 

(Syllabos  by  the  Court) 

Error  from  superior  court,  Bibb  county;  J. 
L.  Hardeman,  Judge. 

Lovett  Bryant  waa  convicted  of  a  crime,  and 
brings  error.    AflSbmed. 

John  B.  Cooper,  for  plaintiff  in  ecror.  A.  W. 
Lane,  SoL  Gen.,  and  J.  M.  Terrell,  Atty.  Gen., 
for  the  State. 

PEB  CIJBIA3L    Judgment  afllrmed. 

SIMMONS^  a  J.,  not  presiding. 


(98  Qa.  20) 

SAVANNAH,  F.  &  W.  BY.  CO.  t.  BOOTH. 
(Supreme  Court  of  Georgia.     Nov.  15,  1886.) 
Nboliobhob— UsvBcnvB  Appuavobs— IVJuaT  to 

LXOBKSBB. 

1.  Where  a  railroad  company  furnishes  to 
one  of  its  patrons  a  car  to  be  used  by  him  in 
loading  freight  to  be  delivered  to  it  for  trans- 
portation, it  is  liable  to  a  servant  of  the  patron 
for  injuries  resulting  to  such  servant  from  the 
defective  construction  of  the  car;  provided  the 
defect  be  of  such  a  character  as  to  oe  discover- 
able by  the  exerdae  of  ordinary  care  dpon  the 
part  of  the  railroad  company,  and  provided,  f  ur- 
tiier,  the  injuries  complained  of  were  indicted 
under  such  circumstances  as  that  the  person  in- 
jured, by  the  exercise  of  ordinary  care,  could 
not  mive  avoided  the  consequences  resulting  to 
him  from  the  negligent  act  of  the  railroad  com- 
pany in  furnishing  for  the  use  of  such  patron 
and  his  servants  such  defective  car. 

2.  The  evidence  was  sufficient  to  authorise  a 
finding  that  the  death  of  the  plaintiff's  husband 
was,  without  fault  on  his  part,  occasioned  by 
reason  of  defects  in  the  defendant's  car,  and 
that  its  defective  condition  was  due  to  the  de- 
fendant's negligence.  A  careful  examination 
of  the  several  grounds  of  the  motion  for  a  new 
trial  discloses  no  cause  foi^  setting  the  verdict 
aside. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Ware  county; 
J.  L.  Sweat,  Judge. 

Action  by  Martha  Booth  against  the  8a- 
yannah,  Florida  Sc  Western  Ballway  (Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.     Affirmed. 

Erwln,  Da  Bignon  &  Chisholm  and  S.  W. 
Hitch,  for  plaintiff  in  error.  Bymmes  Sc 
Bennet  and  L.  A.  Wilson,  for  defendant  in 
error. 


ATKINSON,  J.  Cribb  owned  a  sawmm  on 
the  line  of  the  d^endant  company's  railroad, 
and  was  accustomed  to  receive  frcnn  it  flat 
cars  to  be  loaded  by  his  employte  with  lum- 
ber while  standing  on  a  siding  of  tbe  com- 
pany located  at  his  mill,  and  then  to  be  de- 
livered to  the  company  for  transportation 
over  its  line  of  railroad  to  market  Upon  one 
occasion  a  flat  car  was  delivered  by  the  de- 
fendant company  to  be  so  loaded,  and, 
while  thie  employte  of  Cribb  were  engaged 
in  this  work,  it  turned  over,  and  in  conse- 
quence the  lumber  with  which  it  wa«  partial- 
ly loaded  tell  upon  one  of  them,  and  inflicted 
injuries  upon  him  of  which  he  died.  The  em- 
ployd  so  injured  was  the  husband  of  the 
plaintiff  In  the  present  action.  It  was  al- 
leged tiiat  the  car  was  defectlre  in  that  the 
pin  which  coupled  the  platform  to  the  tracks 
was  too  short,  and  was  farther  def ectiye  in 
that  it  was  not  so  keyed  as  to  prevent  its 
drawing  in  the  event  the  platform  should 
careen.  Upon  the  trial,  a  verdict  was  ren- 
dered for  the  plaintiff,  and,  the  trial  Judge 
having  overruled  the  defendant's  motion  for 
a  new  trial,  the  case  is  now  here  for  review. 

The  question  of  law,  as  to  whether,  under 
the  circumstances,  the  defoidant  company 
owed  to  the  servant  of  Cribb,  its  patnm,  any 
duty,  and,  if  so,  the  measure  of  that  duty,  is 
the  only  one  presented  by  the  record  into 
which  it  is  necessary  to  enter  upon  an  ex* 
tended  discussion;  and  inasmuch  as  an  ex- 
amination of  the  evidence  shows  that  it  was 
sufficient  to  support  a  finding  that  the  death 
of  the  plaintilTs  husband,  without  fault  on 
his  part,  was  occasioned  by  reason  of  the  de- 
fects in  the  defendant's  car,  as  described  in 
tiie  declaration,  and  that  its  defective  condi- 
tion was  due  to  the  defendant's  negligence, 
we  will  proceed  to  inquire  as  to  the  liability 
of  the  defendant  to  the  plaintiff  for  Injurier 
resulting  from  the  breach  of  the  supposed 
duty  to  her  husband. 

No  contract  relation  eiisted  between  the 
plaintilTs  husband  and  the  defendant  com- 
pany, and  hence  it  owed  him  no  duty  resting  up- 
on the  contract  relation  of  master  and  serv- 
ant. But  privity  of  contract  is  not  always 
essential  to  create  a  liability.  It  may  arise 
as  well  out  of  the  relative  situation  of  tb«* 
parties.  Stewart  v.  Harvard  College,  12  Al- 
len, 68;  Wood,  Mast  &  Serv.  912;  Lancaster 
V.  Insurance  Co.  (Mo.  Sup.)  6  S.  W.  28.  Its 
duty,  if  any,  arose  out  of  the  peculiar  rela- 
tions established  between  the  company  and 
the  mastor  of  the  injured  servant  The  de- 
fendant company  owned  a  railroad  which 
was  engaged  in  the  transportation  of  freight 
for  hire.  Its  revenae  was  dependent  upon 
the  patronage  of  those  persons  who  had  mer- 
chandise to  transport  The  Immediate  mas- 
ter of  the  injured  servant  owned  a  sawmill* 
and  was  engaged  in  the  manufacture  of  lum- 
ber which  was  comparatively  valueless  with- 
out the  means  of  transportation.  Under 
these  circumstances,  the  defendant  company 
and  the  master  agreed  that,  if  the  former 
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would  place  Its  cart  upon  its  side  traek  at 
the  maater's  mill,  the  latter  woold  undertake 
to  have  them  loaded  for  dellyery  and  ship- 
ment over  the  defendant's  road.  In  accord- 
ance with  this  arrangement,  the  cars  of  the 
defendant  company,  Including  the  one  caus- 
ing the  Injury,  were  placed  upon  the  de- 
fendant's siding,  to  be  loaded  by  the  senrants 
of  the  mill  owner.  The  latter  had  no  duty  of 
selecting  cars,  and  no  control  of  them.  Save 
only  aa  to  the  matter  of  loading  them,  the 
control  of  the  can  was  entirely  with  the  de- 
fendant company,  except  In  so  far  as  it 
sometimes  became  necessary  to  mote  them 
by  hand  for  conrenience  In  loading,  and  this 
was  done  hy  the  servants  of  the  mill  owner. 
Had  the  injury  occurred  in  consequence  of 
any  hidden  defect  in  the  premises  of  the  de- 
fendant company,  under  circumstances  which 
would  otherwise  have  rendered  It  liable,  there 
la  not  the  slightest  doubt,  according  to  an  al- 
most unbroken  current  of  authority,  that  the 
servant  of  another,  entering  thereon,  upon 
the  invitation  of  the  owner,  to  engage  in  law- 
IFuI  work  for  the  benefit  of  his  master,  and  In- 
cidentally for  the  advantage  of  such  owner, 
would  have  been  entitled  to  recover.  El- 
liott V.  Pray,  10  Allen,  878;  Gilbert  v.  Nagle, 
118  Mass.  278;  Plckard  v.  Smith,  10  C.  B. 
(N.  S.)  470;  Holmes  v.  Railway  Co.,  L.  R. 
4  Exch.  254;  Powers  v.  Harlow,  68  Mich. 
514,  19  N.  W.  257;  Bennett  v.  Railroad  Co., 
102  TJ.  S.  680.  And  certainly,  where  the 
work  done  was  for  the  mutual  benefit  of  both 
the  master  and  the  owner  of  the  premises, 
there  is  no  less  reason  why  he  should  main- 
tain his  action.  If  the  company  would,  un- 
der such  circumstances,  be  liable  for  in- 
juries resulting  from  defects  in  the  premises, 
it  Is  difficult  to  understand  why  it  should  be 
the  l^  liable  if  the  Injury  resulted  from  de- 
fective appliances  which  were  furnished  to 
the  master,  and  which  the  servant  of  the  lat- 
ter was  invited  to  use  In  a  business  which 
was  mutually  beneficial  to  the  master  and 
the  defendant  company.  Under  the  ar- 
rangement as  we  understand  it,  in  the  pres- 
ent case,  the  contract  was  not  one  of  hiring 
by  the  ^f endant  company,  to  the  master,  of 
the  defective  car,  but,  selecting  and  retain^ 
ing  control  of  it,  the  company  placed  it  in 
position,  knowing  the  purpose  for  which  and 
by  whom  it  would  be  used,  thus  extending  to 
the  Injured  servant  an  invitation  to  use  It 
Had  the  master  been  a  mere  hirer,  or  the  com- 
pany exercising  na  right  as  to  the  selection 
of  the  cars  to  be  used,  the  duty  of  inspection 
would  have  been  upon  the  master;  and,  in 
case  of  injury  to  his  servant  in  conseauence 
of  his  furnishing  an  unsafe  appliance,  the 
loss  would  have  fallen  upon  him.  But  we 
think  each  {the  master  and  the  company) 
owed  to  the  other,  and  to  the  servants  of  the 
former,  the  duty  of  properly  discharging  his 
part  of  the  Joint  undertaking.  Tlie  master 
had  no  duty  of  providing,  or  right  <of  select- 
ing, the  cars  to  be  used.  This  duty  de- 
volved entirely  upon  the  company.  The  cam 
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were  intended  to  be  used  by  the  mill  owner 
and  his  servants  in  loading  them  with  lum* 
her.  The  mere  act  of  selecting  and  furnish- 
ing them,  with  knowledge  of  the  use  to 
which  they  were  to  be  applied,  amounted  to 
an  invitation  to  the  mill  owner*s  servants  to 
use  them,  sind  we  think  this  knowledge  and 
this  invitation  cast  upon  the  company  the 
duty  of  seeing  that  they  were  reasonably 
safe  for  such  use.  See  the  case  of  Roddy  v. 
Railroad  Co.  (Mo.  Sup.)  16  N.  W.  1112.  The 
breach  of  this  duty  gave  a  right  or  action. 
The  Jury  found  that  the  injury  complained 
of  was  not  due  to  any  negligence  upon  the 
part  of  the  Injured  servant  or  his  master,  in 
using  the  defective  car  after  it  was  furnished 
by  the  defendant  company,  but  was  due 
wholly  to  its'  act  in  furnishing  the  defective 
car;  and,  the  trial  Judge  being  satisfied,  we 
are  not  disposed  to  disturb  the  verdict  Judg- 
ment afilrmed. 


(98  Oa.  62) 
COLLINS  PARK  &  BELT  R.  CO.  v.  SHORT 

ELECTRIC  RY.  CO.  et  al. 
(Supreme  Court  of  Georgia.     Dec.  21,  1895.) 

BupgRSIDBAS— InSOLVSBT   CORPORATION  —  RB80I»> 

SIGN  OF  CoNTRAOT— Surrender  of  Notes. 

1.  The  right  to  obtain  a  supersedeas  upon  a 
writ  of  error  to  the  supreme  court  by  filing  an 
affidavit  in  forma  pauperis,  under  section  4263 
of  the  Code,  extends  to  insolvent  corporations. 

2.  Where  a  corporation  buys  property,  giv- 
ing notes  for  the  purchase  money,  and  taking  a 
bond  for  titles  from  the  seller,  with  a  condi- 
tion in  the  contract  of  sale,  in  favor  of  the  sell- 
er, that,  upon  default  in  payment  of  the  pur^ 
chase  money,  he  should  have  the  right  to  re- 
enter and  resume  control,  the  seller,  upon 
breach  of  condition,  and  upon  a  refusal  of  the 
purchaser  to  surrender  the  possession,  may 
maintain  an  equitable  proceeding  for  a  rescis- 
sion of  tl^e  contract  of  sale,  and  fbr  the  purpose 
of  effectuating  his  right  of  re-entry;  ana  under 
such  a  proceeding  the  court  may,  upon  proper 

8 leadings,  decree  a  rescission,  direct  a  surren- 
er  of  the  purchase-money  notes,  and  decree  a 
cancellation  of  the  bond  for  titles;  and.  no  part 
of  the  purchase  money  having  been  in  fact  paid 
by  the  corporation,  a  stockholder  of  such  cor- 
poration, who  has  advanced  money  to  it  for 
the  improvement  and  betterment  of  the  proper- 
ty purchased,  is  not  entitled,  as  a  condition  pre- 
cedent to  a  rescission,  to  have  restitution  to 
himself  of  the  money  thus  advanced. 

3.  There  being  no  valid  legal  reason  against 
the  rendition  of  the  decree  of  rescissi<m  in  the 
present  case,  and  the  same  l)eing  fully  warrant- 
ed by  the  evidence,  the  plaintiff  in  error  (it  be- 
ing the  corporation  indicated  in  the  preceding 
note)  had,  under  the  facts  disclosed  by  the  rec- 
ord, no  interest  in  the  questions  arising  upon 
the  distribution  of  the  proceeds  of  the  sale 
which  the  decree  directed  should  be  made  of 
the  property  hi  dispute,  and  therefore  no  right 
of  exception  to  any  of  the  rulings  of  the  judge 
at  the  trial,  or  to  any  of  the  terms  or  provisions 
of  the  decree  itself.  These  ouestioiis  concern 
exclusively  other  persons,  wno  are  properly 
parties  to  the  pending  litigation,  and  who  alone 
are  entitled,  on  final  decree,  to  the  proceeds  of 
the  sale. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  Bhort  Blectrlo  Railway  Com- 
pany and  others  against  the  Collins  Park  & 


25  SOUTHfiASTBRN  BBFOBTBB. 


(Ga. 


Belt  Railroad  Company.    Jndgment  for  plain- 
tilfi9.     Defendant  brings  error.    Affirmed. 

Simmons  &  Gorrigan,  for  plaintiff  in  er- 
ror. N.  J.  &  T.  A.  Hammon,  John  W.  Cox, 
and  L.  Z.  Rosser,  for  defendants  in  error. 

ATKINSON,  J.  LThe  word  **person,"  ac- 
cording to  section  5  of  the  Code,  includes 
"corporation,"  and  the  word  "party,"  as  em- 
ployed in  section  4263  of  the  Code,  cannot 
mean  less  than  person;  otherwise  there  is 
no  provision  of  law  by  which  a  corporation 
can  obtain  a  supersedeas  to  a  Judgment  ren- 
dered against  it.  The  mere  use  of  the  per- 
sonal pronoun  "his"  cannot  be  held  to  limit 
the  right  of  supersedeas  to  natural  persons; 
for  to  place  upon  it  the  narrow  construction 
which  would  limit  the  application  of  the 
statute  to  such  persons  would  likewise  limit 
It  to  persons  of  the  masculine  gender,  whereas  It 
was  the  manifest  purpose  and  intent  of  the 
general  assembly  to  provide  a  means  of  ob- 
taining a  supersedeas  in  favor  of  any  party 
whose  interest  might  be  affected  by  the 
Judgment  of  a  court  from  whose  decision 
a  writ  of  error  lies.  So  we  conclude  that 
this  right  was  extended  as  well  to  corpora- 
tions as  to  natural  persons,  and  that  the 
former,  by  their  appropriate  officers,  may  as 
lawfully  make  the  oath  required  to  obtain 
a  supersedeas  by  affidavit  in  forma  pauperis 
as  it  may  execute  a  bond  to  accomplish  the 
same  purpose. 

2.  An  examination  of  the  record  will  show 
that  the  defendant  in  the  present  case  bought 
of  the  plaintiff  and  two  other  persons  the 
railroad  property  involved  in  the  present  liti- 
gation (it  being  at  the  time  subject  to  the 
lien  of  certain  Incumbrances),  paid  no  part 
of  the  purchase  money,  but  entered  into  an 
agreement  for  the  prompt  payment  of  the 
purchase  price;  time  being  made  of  the  es- 
sence of  such  agreement,  and  it  being  fur- 
ther conditioned  that  upon  default  of  pay- 
ment the  seller  should  have  the  right  of  re- 
entry. Several  of  the  stockholders  of  the 
purchaser  corporation  claimcKl  to  have  ad- 
vanced certain  moneys  upon  the  betterment 
and  improvement  of  the  property  purchased 
by  it.  Upon  breach  of  covenant  to  promptly 
pay  the  purchase  money,  the  sellers  filed  a 
petition  praying  for  a  rescission  of  the  agree- 
ment, that  they  be  permitted  to  re-enter, 
and,  failing  this,  that  the  court  should  de- 
cree a  sale  of  the  property,  and,  after  dis- 
charging the  prior  incumbrances  thereon, 
the  balance  of  the  proceeds  be  applied  to  the 
extinguishment  of  the  sums  respectively  due 
to  the  sellers  of  the  property.  The  Collins 
Park  &  Belt  Railroad  Company,  the  defend- 
ant in  the  court  below,  made  no  answer,  and 
prayed  no  Judgment  or  relief  of  any  kind. 
No  point  was  made  by  it  that  it  was  entitled 
to  have  anything  returned  to  it,  nor  was  any 
such  claim  or  contention  made  on  Its  behalf 
at  the  trim.  The  court  decreed  a  rescission, 
and  that  the  porchase-money  notes  be  can- 


celed; andf  upon  the  prayers  of  the  cross 
bill  of  qertaln  creditors  claiming  liens  upon 
the  property,  the  entire  railroad  property 
and  its  equipment  were  sold,  and,  under  the 
decree,  distributed  in  a  manner  satisfactory 
to  the  plaintiff  and  the  contending  creditors. 
The  plaintiff  in  error  insists  that  the  court 
erred  in  decreeing  a  rescission  without  first 
repaying  t^  its  stockholders  moneys  ad- 
vanced by  them  for.  improvement  and  bet- 
terment of  the  ^oad.  We  do  not  think  that, 
under  the  evidence  submitted,  there  was  any 
merit  in  this  contention.  The  agreement  un- 
der which  the  plaintiff  in  error  entered  stipu- 
lated for  a  rescission  and  re-entry  upon  the 
part  of  the  sellers  upon  breach  of  the  condi- 
tion to  pay,  and  the  decree  of  the  court,  in 
so  far  as  it  was  concerned^  went  no  further 
than  to  decree  a  performance  of  this  agree- 
ment. This  is  not  a  case  in  which  rescission 
is  sought  upon  equitable  grounds  alone,  in- 
dependently of  contract,  but  it  rests  upon 
an  express  covenant  for  rescission  upon 
breach  of  condition,  which  is  shown  to  have 
occurred,  and  therefore  the  doctrine  of  resti- 
tution to  the  status  quo  has  no  application. 
There  is  no  right  to  restitution.  There  Is 
nothing  to  be  restored.  At  most,  under  the 
agreement,  the  plaintiff  In  error  would  have 
been  entitled  to  no  more  than  a  decree  direct 
ing  that  its  claim  for  betterments  should  be 
allowed  as  a  charge  upon  the  property  after 
all  the  pre-existing  liens  were  dis<Aarged, 
and  there  was  no  pleading  which  authorised 
even  this.  But  it  will  be  observed  that  this 
money  was  not  paid  by  the  iiurchaser  corpo- 
ration itself  for  betterments,  but  was  ad- 
vanced to  it  by  its  Individual  stockholders 
for  that  purpose.  .  Certainly,  in  favor  of  soeh 
stockholders,  who  are  mere  general  creditom 
of  the  corpcNratlon,  the  right  of  rescission 
should  not  be  postponed  until  restitution  oi 
such  funds.  The  effect  of  such  a  ruling 
would  be  to  give  such  creditors  a  preference 
over  creditors  holding  pre-existing  liens.  So 
it  cannot  be  said  that  the  court  erred  in 
decreeing  a  rescission  without  reference  to 
the  claims  of  such  individual  stoickholderB. 
Besides,  it  would  seem  that  these  stockhold- 
ers were  the  proper  persons  to  make  that 
question,  if  they  conceived  that  they  had  an 
interest.  The  corporation  was  not  tlieir 
guardian,  and  was  not  entitled  to  object  for 
them;  but,  inasmuch  as  the  question  of  the 
right  of  the  corporation  to  represent  them 
was  not  made,  we  have  preferred  to  examine 
the  question  as  though  through  their  suppos- 
ed equities  the  corporation  could  call  In  ques- 
tion the  decree  of  the  court  directing  a  re- 
scission. 

8.  The  evidence  fully  anthorised  the  decree 
of  rescission,  and  Inasmuch  as,  the  contract 
being  resolnded,  the  property  was  rest<Nred 
to  and  became  the  property  of  the  sellers, 
the  court  had  authority,  under  the  pleadings 
filed,  to  proceed,  through  its  receiver,  to  sell 
the  property,  and  distribute  its  proceeds  ac- 
cording to  the  equities  of  the  several  con- 
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flicting  claimants  of  fhe  fnnd.  It  to  obrioiM 
that  in  this  diertributlon  the  purchaser  iXfJ> 
poration  had  no  concern.  It  had  no  rever^ 
slonary  Interest  which  It  songht  by  appropri- 
ate pleadings  to  protect,  and  if,  as  between 
the  several  contestants  before  the  conrt,  er- 
rors >were  committed  (and  that  there  were 
we  do  not  concede),  such  errors  were  harm- 
less, in  so  far  as  the  purchaser  corporation 
was  concerned,  and  therefore  afford,  on  its 
behalf,  no  cause  either  of  complaint  or  ex- 
ception. For  this  reason  we  do  not  deem  it 
profitable  to  Inqnlre  into  the  yarions  excep- 
tions taken  to  the  rulings  of  the  court  made 
in  adjusting  the  equities  between  the  con- 
flicting claimants.  With  the  final  distribu- 
tion by  the  decree  they  are  satisfied,  and  we 
acquiesce.    Judgment  affirmed. 


(98  Ofu  ffO 

GRAHAM  T.  MARKS  et  aL 
(Sapreme  Court  of  Georgia.     Dec.  21,  1896.) 

AcnOH  OTX  NOTB^DUBBSS  OT  PRmOIPAL-*RBLBA8B 
OV  BURBTT— IlLBGAL  CoNSTDBRAVIOV. 

1.  As  a  general  rule,  a  promissory  note,  ex- 
ecuted under  the  duress  of  the  principal  by  le- 
gal imprisonment,  is  not  rold  as  to  a  surety 
thereon,  if  the  latter,  being  under  no  duress, 
and  knowing  of  the  duress  of  the  principal,  ner- 
erthelesB  Toluntarily  signed  the  note;  and, 
though  knowledge  of  the  fact  of  the  principal's 
imprisonment  does  not  necessarily  involve 
knowledge  on  the  part  of  the  surety  of  its  want 
of  legality,  a  plea  by  the  latter,  alleging  that 
the  principal  signed  under  duress  of  impris- 
onment, even  if  in  other  respect^  good,  ought 
to  allege  that  the  imprisonment  was  illegal,  or. 
If  lega\  was  used  for  an  illegal  purpose,  and 
that  the  surety  was  ignorant  as  to  its  real  char- 
acter, and  therefore  ignorant  of  the  duress. 

2.  A  surety  upon  a  promissory  note  cannot  be 
legally  defrauded  by  a  promise,  made  by  anoth- 
er, to  have  the  principal  appointed  to  a  public 
office,  even  though  such  promise  was  made  for 
the  purpose  of  inducing  the  surety  to  sign.  A 
promise  of  this  kind,  being  contrary  to  the  pol^ 
ley  of  the  law,  could  not  be  enforced,  and  there- 
fore conld  not,  in  legal  contemplation,  mislead 
the  person  to  whom  it  was  made. 

3.  A  plea  attempting  to  allege  that  a  prom- 
issory note  was  given.  In  whole  or  in  part,  for 
the  purpose  oi  settling  &  threatened  prosecu- 
tion for  a  criminal  offense,  is  not  legally  com- 
plete unless  it  alleges  facts  showing  that  the 
person  to  be  prosecuted  was  charged  with  hav- 
ing conunitted  an  act  or  acts  constituting  a 
crime  or  hiisdemeanor. 

(SyUabus  by  the  Court) 

Brror  from  city  court  of  Atlanta;  Howard 
Van  Bpps,  Judge. 

Action  by  S.  Marks  &  Go.  against  EUxa  J. 
Graham.  From  an  order  sustaining  a  demurrer 
to  her  plea,  defendant  brings  error.   Affirmed. 

The  following  to  the  official  report: 
Marks  Sc  Co.,  by  their  dedaratlon,  alleged 
that  0.  M.  Davto  and  Eliza  J., Graham  were 
indebted  to  them  on  four  promissory  notes, 
each  for  ^86,  with  Interest,  and  10  per  cent, 
attorney's  fees,  and  that  L.  B.  Davte  and  M. 
Foots,  Jr.,  attorney  for  Brown  Bros.,  were  lo- 
dorsers  on  the  notes.  Prom  the  copy  note 
attached  it  appeared  that  the  notes  were  dated 
April  7, 1891,  were  due  six  months  after  date, 
and  were  payable  to  M.  Foote,  Jr.,  attorney 


foft  Brown  Bros.  Darto  was  not  served.  Mrs. 
Graham  filed  a  plea,  which  plea  was  demurred 
to,  the  demurrer  was  sustained,  and  she  ex- 
cepted. ^  The  plea  was:  She  to  not  Indebted 
to  plaintiffs,  for  the  following  reasons:  She 
to  merely  security  on  the  notes,  and  the  cir- 
cumstances under  which  she  signed  the  notes 
are  as  follows:  Said  Davis  purchased  from 
Brown  Bros.,  at  some  point  in  the  state  of  Ala- 
bama, in  the  first  part  of  1888,  or  the  latter 
part  of  1892,  a  lot  of  lumber,  for  which  he 
failed  to  pay,  the  lumber  having  been  shipped 
here  and  disposed  of  by  said  Davis.  Brown 
Bros,  ordered  said  Davis'  arrest,  charging  that 
he  had  defrauded  them  out  of  said  lumber. 
Davis  was  arrested  in  the  town  of  West  End 
by  the  marshal  thereof,  and  at  said  Davis'  re- 
quest (this  defendant  being  his  aunt)  that  he 
be  carried  to  this  defendant's  house,  stating 
that  she  would  sign  a  note  for  him,  he  was 
carried  there.  Whereupon,  it  was  understood 
that,  in  the  event  that  she  did  this,  defendant 
would  be  released.  Davis  was  accompanied  to 
ber  house  by  the  marshal  of  West  End,  and 
as  this  defendant  now  remembers,  by  Mord. 
Foote,  Esq.,  counsel  for  the  plaintiff  In  this 
case.  The  said  marshal,  to  wit,  Galdwell, 
told  thto  defendant,  unless  she  became  Davis' 
security,  and  settled  the  matter  by  uniting  with 
him  fn  a  note  covering  the  indebtedness  of 
Davis  to  Brown  Bros.,  that  said  Davis  would 
be  locked  up  In  FuHon  county  Jail,  carried  back 
to  the  state  of  Alabama,  and  there  prosecuted 
on  the  charge  of  cheating  and  swindling. 
Said  Caldwell  also  told  thto  defendant  that, 
in  the  event  she  should  sign  the  note,  he 
would  see  to  it  that  said  Davis  would  get  a 
position  on  the  police  force  in  the  town  of 
West  End,  and  that  would  pay  him  a  satory 
of  $60  per  month,  and  that  1^  the.  time  the 
notes  matnrsd  said  Davto  would  have  made 
money  enough  to  have  almost  extinguished 
said  notes,  and  then  and  there  agreed  to  give 
said  Davis  a  position  on  the  police  force,  in 
the  event  this  defendant  signed  the  note. 
This  defendant  to  informed  and  beeves  that 
said  Galdwell,  in  the  event  he  could  get  the 
notes  secured  by  thto  defendant,  was  to  receive 
$50  for  hto  trouble,  and  she  so  charges  that 
to  be  true.  For  the  purpose  of  keeping  her 
retotlve  from  being  disgraced  and  Imprisoned 
and  prosecuted,  she  signed  said  notes  under 
the  representations  of  said  Caldwell,  marshal 
of  West  End,  that  he  (Caldwell)  would  give 
said.  Davto  a  job  on  the  police  force,  and 
thereby  enable  him  (Davis)  to  pay  off  hto  said 
Indebtedness.  She  charges  that  these  repre- 
sentations were  willful,  fraudulent,  and  false; 
that  it  was  not  said  Oaldwdl's  purpose  to  give 
said  Davto  a  position  as  policeman  on  the 
police  force,  but  it  was  his  sole  purpose  to 
get  the  matters  in  such  shape  that  he  would 
realize  the  sum  of  $50,  as  she  has  been  In- 
formed, and  as  she  believes,  and  so  charges; 
that  by  these  representations  aforesaid  she 
was  induced  to  sign  said  notes,  and  but  for 
said  representations  she  woul^  not  have  signed 
said  notes.    The  purpose  of  procuring  hex  sig- 
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nature  to  the  notes  was  ts  settle  a  criminal 
prosecution,  and  the  same  is  without  consid- 
eration on  her  part,  and  iUe^  in  law.  Davis 
was  under  duress  at  the  time  the  notes  were, 
obtained.  The  notes  were  made  payable  to 
Foote,  attorney  for  Brown  Bros.,  and  by  him 
immediately  transferred  to  plaintiffs,  for  the 
purpose  of  preventing  any  defense  on  the  part 
of  this  defendant  to  said  notes,  knowing  the 
circumstances  under  which  they  had  been  pro- 
cured, and  hoping  thweby,  if  he  could  get 
them  into  the  hands  of  an  innocent  purchaser, 
he  could  shut  off  any  defense  this  defendant 
oould  possibly  make.  She  charges,  from  In- 
formation and  belief,  that  the  notes  still  belong 
to  Brown  Bros.,  that  plaintiffs  have  never  paid 
for  the  notes,  and  that  it  was  a  trick  worked 
on  the  part  of  Foote,  for  the  purpose  (as  he 
thought)  of  getting  them  into  the  hands  of 
innocent  purchasers;  but  they  are  not  inno- 
cent purchasers,  because  they  were  fully  ap- 
prised of  the  circumstances  under  which  the 
notes  were  obtained,  "and  the  consideration, 
and  all  the  facts  connected  therewith,  by  said 
Foote,  they  were  familiar  with."  The  demur- 
rer was  general;  further,  the  plea  does  not 
deny  valid  and  good  consideration  for  the 
notes,  and  shows  that  the  defendant  Davis 
executed  the  notes  to  settle  a  valid  and  sub- 
sisting debt,  and  does  not  deny  that  the  orig- 
inal plaintiffs  had  good  ground  for  making 
the  alleged  arrest;  further,  it  shows  on  its 
fiice  that  if  the  principal  was  laboring  under 
any  disability,  the  defendant,  alleged  surety, 
knew  it,  and  she  could  not  take  advantage  of 
it  after  securing  his  relief;  further,  it  shows 
no  valid  defense,  and  hence  defendant  is  not 
concerned  as  to  the  validity  or  regularity  of 
the  transfer. 

R.  J.  Jordan,  for  plaintfff  in  error.  M. 
Foote,  Jr.,  and  Longino  ft  Ctolightly,  f<v  de> 
fendants  in  error. 

ATEINSON,  J«  The  official  report  states 
the  facta. 

1.  The  execution  of  a  promissory  note,  al- 
though under  moral  or  physical  constraint, 
may  nevertheless  bind  the  maker  to  its  pay- 
ment, provided  it  rest  upon  a  sufficient  legal 
consideration.  Assent  may,  in  a  legal  sense, 
be  free,  notwithstanding  the  person  assenting 
be  induced  thereto  by  fear  of  an  impending 
eva,  to  which,  by  reason  of  his  own  conduct 
he  has  become  lawfully  exposed.  It  is  there- 
fore that  'the  maker  of  a  bond  or  promissory 
note,  upon  a  sufficient  consideration,  other- 
wise legal,  is  held  to  be  bound,  notwithstand- 
hig  he  execute  the  instrument  to  relieve  him- 
self from  imprisonment  and  arrest,  provided 
the  imprisonment  and  arrest  be  not  illegal,  or, 
being  legal,  be  not  in  the  execution  of  an  ille- 
gal purpose.  The  presumption  is  that  every 
arrest,  by  an  officer  authorized  to  make  it,  is 
legal,  and  is  done  in  the  execution  of  a  legal 
purpose,  and  hence,  when,  in  order  to  relieve 
himself  from  the  custody  of  an  officer,  a  per- 
son so  arrested  execuites  a  promissory  note, 
upon  a  oonsiderition  otherwise  sufficient,  but 


with  the  further  undastanding  and  with  the 
further .  purpose  to  seeuie  his  release  ttom 
such  arrest,  and  is  afterwards  sued  thereon 
In  order  to  dischaige  himself  from  liabili^, 
he.  must  plead  and  prove,  either  that  the  ar- 
rest and  imprisonment  were  illegal,  or,  being 
legal,  the  processes  of  the  law  were  prostitut- 
ed to  the  jjccompllshment  of  an  illegal  pur- 
pose. A  surety  upon  such  a  paper  is  presum- 
ed to  have  knowledge  of  the  circumstances 
surrounding  his  principal  at  the  time  he  be- 
comes his  surety,  and  hence,  in  order  to  dis- 
charge himself  from  liability  upon  his  con- 
tract, he  must  not  only  plead  and  prove  either 
the  duress  of  his  principal  by  unlawful  im- 
prisonment, or  duress  by  lawful  imprisonment 
but  for  an  illegal  purpose,  and,  in  the  latter 
event,  must  prove,  not  only  the  duress  of  the 
principal,  but  likewise  his  ignorance  of  sndi 
duress  at  the  time  he  became  surety;  for,  if 
he  know  of  the  Imprisonment,  it  being  legal, 
and  not  used  for  an  illegal  purpose,  his  risk 
is  in  no  measure  increased  biy  any  tact  un- 
known to  him  beyond  that  of  a  surety  under 
ordinary  drcumstancesL  If  he  Incur  a  greater 
peril  because  of  his  becoming  surety  for  one 
80  circumstanced,  he  does  It  of  his  own  free 
wHI,  and  there  is  no  goodreason.  In  law  or 
morals,  why  he  should  not  respond.  Tested 
by  the  prindpleti  above  announced,  the  plea 
of  the  surety,  the  defendant  in  the  present 
case,  in  so  far  as  the  same  rested  upon  the 
duress  of  the  principal,  whether  accomplished 
by  threats  or  imprisonment,  was  wholly  In- 
sufficient. It  will  be  observed  that  there  is 
no  averment  that  the  arrest  of  Davis  was 
without  authority  of  law,  that  his  imprison- 
ment was  illegal,  not  that,  behig  legal,  it  was 
accomplished  for  an  illegal  purpose.  The  na- 
ture of  the  transaction  by  means  of  whidi 
Brown  Bros,  were  alleged  to  have  been  de- 
frauded was  not  outlined,  nor  is  the  nature 
of  the  process  or  action  under  whkA  they 
undertook  to  bring  about  the  imprisonment  of 
Davis  disctosed.  It  Is  possible  for  his  arrest 
to  have  been  perfectly  legal;  for  if,  in  buy- 
ing lumber  from  Brown  Bros,  in  Alabama,  he 
had  intended  to  defraud  them,  the  titie  would 
not  have  passed,  and  it  would  have  been  com- 
petent for  them  to  have  sued  out  ball  trovtt; 
and  thus  hold  the  principal  to  ball.  Indeed, 
there  are  nuiny  purposes  for  which.  In  con- 
nection with  this  matter,  he  might  have  been 
lawfully  arrested,  and  none  ef  these  are  nega- 
tived 1^  an  averment  In  the  plea  as  to  bow 
and  In  what  manner  the  anest  was  unlawful, 
nor,  being  lawful,  to  what  unlawful  use  the 
processes  of  the  law  were  being  employed. 
We  are  bound  to  presume,  then,  that  what 
was  done  was  accomplished  in  some  lawful 
manner.  There  was  ample  oonsideratlon  In 
the  pre-existing  indebtedness  of  Davis  to 
Brown  Bros,  to  support  the  promise  of  the 
principal.  The  surety  had  full  knowledge  of 
all  the  facts,  signed  the  note  to  bring  about 
the  discharge  of  the  principal  from  lawful 
custody,  accomplished  that  result,  and  accord- 
ingly, in  so  far  as  the  averments  of  her  plea 
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Bought  to  negatiye  her  liability^  she  was  le- 
gally bound.  Plant  V.  Gunn,  2  Woods,  ^72, 
Fed-  Cas.  No.  11,205;  Gibson  v.  Patterson,  75 
Ga.  549  (3);  Patterson  y.  Gibson,  81  Ga.  804, 
10  S.  E.  9. 

2.  The  plea  of  the  surety,  to  the  effect  that 
she  was  induced  to  sign  the  note  because  of 
the  promise  of  the  arresting  officer  to  secure 
the  appointment  of  her  principal  to  an  office 
of  public  trust  and  emolument,  wais  wholly 
without  merit  Admitting  that  the  promisor 
had  authority  to  make  the  appointment,  if  the 
averments  of  the  plea  be  true,  the  contract 
could  amount  to  nothing  more  than  a  corrupt 
bargain  upon  the  part  of  the  surety  to  buy, 
and  upon  the  part  of  the  officer  to  sell,  a  pub- 
lic office.  Such  transactions  the  law  does  not 
countenance,  and  therefore  propositions  of  that 
character,  coming  from  the  officer  to  the  sure- 
ty, could  not,  in  contemplation  of  the  law, 
mislead  her.  Ther^  was  sufficient  considera- 
tion to  support  the  promise  of  the  surety  In 
the  legal  obligation  of  the  -principal  to  pay. 
So  that,  while  the  matter  stated  might  have 
operated  upon  the  mind  of  the  surety  as  an  in- 
ducement to  become  such.  It  was  no  part  of 
the  consideration  upon  which  her  obligation  to 
pay  rested,  and  it  is  on|y  where  the  element 
of  illegality  enters  Into  and  infects  the  consid- 
eration of  the  contract  that  the  law  pronoun- 
ces it  void.  Hie  law  charges  every  person 
with  knowledge  of  its  limitations  upon  the 
power  of  public  officers,  and  of  the  barriers 
which  it  throws  around  public  office  to  protect 
It  against  influences  which  tend  to  corrupt 
Therefore,  the  surety  must  have  known  that 
the  officer  had  no  right  to  make— much  less, 
power  to  execute— his  promise,  and  therefore 
such  representations  could  not  possibly  have 
misled  or  induced  her  to  act  to  her  prejudice. 

3.  In  so  ter  as  the  plea  attemi^ted  to  allege 
that  it  was  given  for  the  purpose  of  settle- 
ment of  a  criminal  prosecution.  It  was  entirely 
without  merit  It  pleaded  a  simple  conclu- 
sion of  law.  It  did  not  allege  that  the  princi- 
pal had  committed  any  offense,  or  aver  the 
facts  ftom  which  the  court  could  determine, 
either  that  he  was  being  prosecuted,  or  the 
nature  of  the  offense  charged  against  him. 
In  the  absence  of  such  averments,  it  could  not 
be  Judicially  determined  that  the  note  was 
given  for  the  purpose  of  suppressing  a  prose- 
cution. The  demurrer  admitted  only  such 
fticts  as  were  well  pleaded,  but  does  not  ad- 
mit conclusions,  either  of  law  or  fiict,  where 
the  facts  are  not  averred  upon  which  such 
conclusions  are  supposed  to  rest  Judgment 
affirmed. 


(98  Qa.  42) 

MICKLBBERRT  et  aL  v.  O'NBAIa 

(Supreme  Court  of  Oeorgla.     Dec.  18,  1890.) 

.Motion  fok  Nbw  Trial— Sals  to  Aobiit^Lia- 

BIUTT  or  PrIVOIPAI*— I>BB1I  OT  WiTB^ObBT 
or  HU8BAHI>— RbVIBW— iKSTRUCTIOirs, 

1.  Averments,  in  a  motion  for  a  new  trial, 
that  the  verdict  is  contrary  to  certain  specified 
<^arge0  of  the  court,  are,  in  effect,  no  more 


than  complaints  that  the  verdict  is  contrary  to 
law. 

•  2.  Although  the  value  of  goods  sold  to  an 
agent  upon  his  own  credit  alone  may,  under  cer- 
tain circumstances,  be  recovered  from  the  prin- 
cipal when  disclosed,  this,  under  the  facts  of 
the  present  case,  conld  not  be  done  unless  the 
principal  actually  received  and  used  or  in  some 
way  f  ot  the  benefit  of  sach  goods. 

3.  According  to  the  principle  laid  down  bv 
this  court  in  the  case  of  Bank  v.  Bayless,  2^ 
&  B.  851,  96  Ga.  684,  a  deed  made  by  a  wife 
to  secure  a  debt  not  actually  her  own,  but  due 
by  her  husband,  is  not  binding  upon  her,  al- 
though such  deed  may  have  been  made  for  th^ 
purpose  and  with  the  Intention  of  effecting  a 
compromiBe  of  what  she  regarded  as  a  doubt- 
ful claim  against  her  property. 

4.  This  principle  Is  also  applicable  where 
tiie  deed  in  question.  It  being  one  entire  con- 
tsact,  was  made  partly  to  secure  a  debt  due  by 
the  wife  and  ako  a  debt  due  by  the  husband. 

5.  Wliere  error  Is  assigned  upon  various  re- 
fusals of  the  court  to  charge  requests  submit- 
ted, and  the  ^Atire  charge  is  not  brought  up  to 
this  court*  but,  instead  thereof,  a  certificate  by 
the  trial  judge  to  the  effect  that  all  the  issues 
involved  were  fully  and  fairly  submitted,  and 
as  favorably  to  the  plaintiffs  In  error  as  the  law 
authorised,  and  that  the  requests  refused  were, 
so  far  as  legal,  covered  by  the  general  charge, 
this  court  is  unable  to  determine  whether  such 
refusals  were  erroneous  or  not 

6.  The  complaints  in  the  motion  for  a  new 
trial  that  certain  diarges  given  by  the  court 
were  unwarranted  by  the  evidence  are  not 
well  founded.  There  was  snfiScient  evidence  to 
authorise  the  verdict  which  the  Jury  rendered, 
lUkd  this  court  therefore  will  not  set  it  aside 
after  its  approval  by  the  trial  Judge.  / 

(SyUabus  by  the  Court) 

^rror  from  superior  court,  Fulton  county; 
J.  .H,  Lumpkin,  Judge. 

Action  by  Dinah  O'Neal  against  Mickleber- 
xy  ft  McClendon.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Jno.  O.  Reed  and  Simmons  &  Ckyrrlgan,  for 
plalntiflto  In  error.  Mayson  ft  Hill,  for  de- 
fendant in  error. 

ATKINSON,  J.  The  questions  of  prae* 
tlce  made  by  the  record  In  this  case  do  not 
require  further  consideration  than  as,  ex- 
pressed in  the  headnotes.  Hiram  O'Neal 
conveyed  to  his  Wife  the  premises  in  dispute, 
as  she  claims,  in  exchange  for  certain  prop- 
erty to  which  she  held  the  title,  and  which 
waa  her  separate  estate.  They  were  en- 
gaged each.  Independently  of  the  other,  In 
business;  he  in  the  business  of  grading 
streets  and  town  lots,  and  she  in  running  a 
smaU  store.  In  the  conduct  of  his  business 
he  bought  certain  goods  and  Incurred  cer- 
tain indebtedness  to  the  defendants  in  which 
flihe  had  no  Interest  Some  of  the  goods 
bought  by  him  were  brought  to  her  store 
for  convenience  in  delivering  them  to  the 
laborers  employed  by  him  in  his  business, 
he  usingf  a  part  of  the  store  occupied  by  her 
as  a  commissary.  At  the  time  Hiram 
O'Neal  conveyed  to  his  wife  the  property  in 
controversy  it  was  subject  to  a  lien  for  cer- 
tain moneys  advanced  to  her  husband.  He 
flailed  to  pay  the  defendants  the  sums  due 
them  for  goods,  became  otherwise  serious- 
ly involved,  and  then  induced  her  to  make 
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the  conveyance  now  Bought  to  be  set  a«lde; 
they,  the  defendants,  iMiying  off  the  Uen 
above  referred  to,  and  receiving  the  convey- 
ance In  settlement  of  the  amount  thus  ad- 
vanced, and  also  of  the  sums  for  which  her 
husband  was  indebted  to  the  defendants. 
Afterwards  she  filed  th3  proceeding  under 
which  the  questions  no^  here  for  review 
arose,  and  prayed  that  the  conveyance  to 
the  defendants  be  set  aside,  upon  the  ground 
that  it  was  made  in  payment  of  her  hus- 
band's debt,  and  offering  to  submit  to  a  de- 
cree imposing  upon  the  property  Involved 
a  lien  in  favor  of  the  defendants  to  the  ex- 
tent of  the  sum  advanced  by  them  in  dis- 
charging the  lien  above  referred  to.  It  was 
Insisted  by  the  defendants  that  the  prop- 
erty conveyed  to  them  was  really  the  prop- 
erty of  Hiram  O'Neal,  and  not  the  property 
of  his  wife,  and  therefore  the  conveyance  to 
them  was  good  any  way;  that  the  whole 
transaction  as  between  the  husband  and 
wife  was  color  ible  merely,  and  that,  if  this 
were  not  true,  then  in  making  the  purchase 
of  the  goods  he  was  really  her  agent;  that 
the  debt  was  her  own,  and  not  his,  and 
therefore  the  conveyance  should  be  upheld. 
We  have  carefully  examined  the  evidence 
which  comes  to  us  in  the  record,  and  are 
unable  to  find  anything  which  would  seem 
to  ikatisfactorily  impeach  the  bona  fides  of 
the  transaction  between  these  parties.  Even 
a  husband  and  wife,  in  their  dealings  with 
each  other,  may  be  honest,  and,  however 
closely  transactions  between  them  should  be 
scanned,  they  are  not  to  be  impeached  upon 
suspicion  alone;  and  hence  we  are  not  dis- 
posed to  interfere  with  the  circuit  Judge  in 
refusing  to  set  aside  the  verdict  upon  the 
ground  that  the  transaction  was  fraudulent, 
A  husband  may  be  the  agent  of  his  wife. 
If  he  professes  to  act  as  her  agent,  those 
dealing  with  him  are  bound  to  inquire  as  to 
his  authority  to  act  for  her.  They  may 
botii  occupy  the  same  house.  The  law  rath- 
er encourages  such  a  course.  She  may  even 
permit  him  to  store  his  goods  in  her  house 
without  subjecting  her  separate-  estate  to 
the  payment  of  his  debts^  and  without  in- 
curring the  danger  of  having  him  treated  as 
her  general  agent  to  buy.  In  the  present 
case,  while  there  is  ample  evidence  in  the 
record  showing  the  sale  of  the  goods  by  the 
defendants  to  Hiram  O'Neal,  and  while  it 
is  claimed  by  them  that  in  a  general  sense 
the  goods  were  sold  for  use  in  the  store 
of  his  wife,  it  is  abundantly  shown  that  she 
had  no  connection  with  the  business  in 
which  the  goods  were  used,  had  not  author- 
ized him  to  buy  them  in  her  name,  had  no 
notice  that  he  professed  to  act  as  her  agent 
In  the  matter,  and  had  never  gotten  or  taken 
the  benefit  of  the  purchases.  The  credit 
was  extended  to  him  alone,  and  hence  this 
is  not  a  case  for  holding  her  as  an  undis- 
closed principal.  Before  she  can  be  bound 
by  his  act,  he  must  really  act  for  her^  If 
an  agent  profess  to  act  for  himself,  but  in 


the  consummation  of  a  given  transkction 
really  acts  for  and  on  account  of  another, 
who  knowingly  receives  the  benefit  of  the 
transaction,  or  who,  without  the  knowledge 
of  the  other  party,  has  authorized  the  pro- 
fessed agent  to  contract  for  him,  when  the 
fact  of  agency  is  discovered  the  person  to 
whom  the  obligation  of  the  undertaking  is 
due  may  resort  to  the  undisclosed  principal 
for  redress.  In  the  present  case,  however, 
the  jury,  upon  proper  instructions  and  satis- 
factory evidence,  found  adversely  to  the 
contention  of  the  defendants  that  the  hus- 
band of  the  plaintiff  was  her  agent,  and  we 
are  not  disposed  to  interfere.  A  married 
woman,  notwithstanding  her  practical  eman- 
cipation by  the  act  of  1866»  and  the  provi- 
sions of  our  law  which  recognize  her  sepa- 
rate civil  rights,  is  nevertheless  under  the 
disability  of  being  unable  to  enter  into  any 
agreement  by  which  she  either  assumes  or 
becomes  answerable  for  the  debts  and  de- 
faults of  her  husband,  or  by  which  she  un- 
dertakes to  convey  her  own  property  In  sat- 
isfaction or  extinguishment  of  his  debts. 
No  contract,  however  solemn  may  be  the 
form  of  its  execution,  nor  how  positive  its 
recitals,  if  entered  into  for  either  of  these 
purposes,  creates  a  charge  upon  her  estate. 
With  respect  to  such  matters  she  is  under  a 
disability  imposed  by  law,  which  renders 
her  unable^  however  willing  bhe  may  be,  to 
contract,  and  of  which  el^  cannot  by  any 
agreement  divest  herself;  and  hence,  want- 
ing the  capacity  to  convey  her  estate  for 
these  purposes,  the  agreement  is  wanting  in 
the.  prime  prerequisite  to  its  legal  execu- 
tion, and  that  is  a  person  able  to  contract. 
In  such  transactions,  the  law,  as  in  cases 
of  usury,  and  in  all  others  where  a  contract 
is  denounced  by  express  legislative  enact- 
ment, will  look  beneath  the  superficial  ex- 
terior, and  determine  for  itself  whether  the 
contract,  seemingly  legal,  is  based  upon  an 
illegal  consideration,  or  is  executed  in  fur- 
therance of  a  scheme  prohibited  by  law. 
The  law,  in  such  matters,  will  not  permit  a 
wife  to  conclude  herself  by  deed,  but  will 
look  to  the  bottom  of  the  transaction,  and 
grant  relief  without  reference  to  the  degree 
of  solemnity  which  may  attend  upon  the  ex- 
ecution of  the  instrument  by  which  It  Is 
sought  to  carry  such  agreements  into  execu- 
tion. The  principle  here  contended  for  Is 
clearly  stated  in  the  case  of  Bank  v.  Bay- 
lees,  96  Ga.  681,  23  S.  E.  851.  In  that  case 
it  was  held  by  this  court  that  a  wife's  prop- 
erty could  not  be  subjected  to  the  payment 
of  her  husband's  debts,  even  though  she  ex- 
ecutes a  mortgage  upon  her  own  property 
under  the  impression  that  it  was  in  some 
way  subject  to  such  debt,  and  in  fact  exe- 
cuted the  instrument  for  the  purpose  of 
effecting  a  compromise  of  a  doubtful  daim' 
against  her  own  estate.  In  the  present  case 
the  deed  in  question  was  executed  by  her 
as  an  entire  transaction,  the  vendee  under- 
taking to  and  actually  discharging  an  in- 
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cumbrance  upon  the  property  purchased  by 
her  from  her  husband,  and  \7hich  Incum- 
brance became,  not  by  assumption  of  his 
debts,  but  by  relation,  a  legal  charge  upon 
her  estate.  Had  this  been  the  entire  con- 
sideration, the  conveyance  could  have  been 
upheld  as  yalid. '  But  the  real  object  of  the 
conveyance  was  to  appropriate  the  value  of 
the  property  conveyed, .  in  excesss  of  the 
amount  represented  in  the  Incumbrance  dis- 
charged, to  the  payment  of  the  sums  due  by 
the  husband  of  the  vendor  to  the  vendee, 
thus  conveying  her  estate  partially  in  sat- 
isfaction of  the  husband's,  debt.  The  deed 
is  thus  an  entire  transaction.  As  a  convey- 
ance of  title  it  cannot  be  upheld,  )»ecau8e  of 
the  impossibility  of  separating  that  which  is 
legal  from  that  which  is  illegal.  It  is  not 
the  case  of  a  mortgage  given  to  secure  sev- 
eral debts,  some  of  which  are  legal  and  some 
illegal,  and  in  which  that  which  is  legal 
may  be  cut  off  from  that  which  is  illegal; 
but  it  is  a  case  in  which  the  whole  transac- 
tion is  so  infectea  with  the  virus  of  illegality 
that  there  is  no  possibility  of  upho)lding  the 
deed  executed  in  pursuance  of  it  as  a  con- 
veyance of  title,  and  the  most  that  can  be 
done  is  to  award,  as  was  done  in  this  case, 
that,  in  so  far  as  the  plaintiff  has  extin- 
guished that  portion  of  the  debt  legally  due 
by  the  wife,  it  be  made  a  charge  against  her 
estate.    Judgment  affirmed. 


(98  Qe.  24) 

SCJOTT  V.  LIDDBLU 
(Supreme  Court  of  Georgia.     Dec.  2,  1896.) 

AonOX  ON  NOTS— AnTTOAL  iNTBRBST—ASSIOmiBNt 
OF  PrINOIPAXt— EXTBNSION  OV  IlTTBRVST. 

1.  Where  the  principal  of  a  promissory  note 
was  made  payable  a  g^ven  number  of  years  aft- 
er its  date,  with  a  stipulation  In  the  note  for 
the  payment  of  the  Interest  annually,  the  con- 
tract to  pay  interest  was  severable  from  that 
to  pay  the  principal,  and  a  suit,  for  interest  past 
due  could  be  maintained  without  -regard  to  the, 
time  when'  the  note  matured  as  to  principal. 
This  being  so.  it  follows  that  the  payee  of  such 
a  note  could  lawfully,  in  writmg,  assign  to  an- 
other the  principal  thereof,  and  reserve  to  him- 
self the  interest,  with  the  right  to  collect  the 
same. 

2.  Where  such  a  note  also  contained  a  8tipu« 
lation  that  the  principal  should  become  due  in- 
stanter  on  30  days'  default  in  the  payment  of 
any  interest  installment,  and,  before  any  de- 
fault- in  tiie  payment  of  interest  had  occurred, 
the  payee  assigned  to  another  the  principal  only 
of  the  note,  reserving  the  interest  and  the  ri^ht 
to  collect  the  same,  such  payee  could,  as  oe- 
tween  himself  and  the  maker  of  the  note,  law- 
fully extend  the  time  of  paying  any  annual  iar 
stallment  of  interest;  and  his  so  doing  would 
not,  as  to  the  assignee,  render  the  principal 
of  the  note  immediately  due,  so  as  to  authorize 
the  latter  to  bring  suit  thereon  in  advance  of 
the  time  fixed  in  the  note  itself  tor  th^  pay- 
ment of  the  principal  in  case  there  was  no  de^ 
fault  in  the  payment  of  interest. 

(SylUibus  by  the  Court) 

Brror  from  city  court  of  Atlanta;  Howard 
Van  Bpps,  Judge. 

Action  by  J.  A.  Scott  against  J.  M.  Liddell. 
Judgment  for  defendant  Plaintiff  brings  er- 
ror.    Affirmed. 


The  following  Is  the  official  report: 
On  January  25,  1894,  Scott  sued  Liddell  on 
a  promissory  note  dated  May  12,  1890,  ,paya- 
ble  to  J.  F.  Walker  or  order,  for  ?8,500,  bal- 
ance purchase  price  of  certain  land,  due  on 
or  before  10  years  after  date,  with  Interest 
from  [date],  payable  annually  at  the  rate  of  6 
per  cent  per  annum,  ••principal  to  become  due 
instanter  on  thirty  days*  default  in  payment 
of  any  Interest  installment**  The  note  was 
indorsed  in  blank  by  Walker.  It  bore  credits, 
signed  by  Walker,  for  the  interest  installments 
to  May  12,  1892.  The  declaration  alleged, 
among  other  things,  that  Walker,  for  value, 
transferred  and  Indorsed  the  note  to  petition- 
er, and  that  the  hiterest  due  May  12,  1893, 
was  not,  and  has  not  been,  paid,  and  that  the 
principal,  interest,  and  attorney's  fees  were 
due.  Hie  nature  of  the  defense  will  suffi- 
ciently appear  from  the  report  hereinafter 
made.  Upon  the  trial,  plaintiff  introduced 
the  note.  Also  a  writing  signed  by  Walker, 
dated  November  25,  1802,  stating  that  for 
value  received,  and  as  part  security  for  the  pay- 
ment of  twelve  promissory  notes  given  by 
Walker  to  Scott,  aggregating  $10,000,— four 
due  September  1,  1893,  four  due  September  1, 
1894,  and  four  September  1,  1895,  with  inter- 
est from  date  at  7  per  cent  per  aonum,— and 
dated  September  1,  1892,  Walker  transferred 
to  Scott  the  mortgage  of  Liddell  to  Walker, 
dated  May  12,  1890,  due  May  12,  1900,  for 
18,500,  and  interest  at  6  per  cent  per  annum, 
on  9.352  acres  of  land  on  Bleckley  avenue,  as 
fully  described  in  said  mortgage,  with  the 
notes  which  said  mortgage  was  given  to  se- 
cure. Also  an  agreement  signed  by  Scott  and 
Walker,  September  9,  1892,  reciting  that 
Scott,  in  consideration  of  the  notes  of  Walker 
for  $10,000,  above  described,  had  agreed  to 
sell  to  Walker  an  undivided  half  of  certain 
property  of  the  Austeil-LIthla  Land  &  Spring 
Company;  that  Scott  was  to  buy  up  and  own 
aH  the  capital  stock  of  said  company  within 
the  next  60  days,  and  then  to  deed  said  undi- 
vided half  to  Walker;  that,  to  secure  the  WO,- 
000,  Walker  was  to  execute  his  promissory 
note  so  that  only  one-third  of  the  $10,000 
should  be  payable  on  the  1st  day  of  Septem- 
ber for  the  following  three  years,  with  inter- 
est from  September  1, 1892,  at  7  per  cent  per 
annum;  and  that  Walker  had  turned  over  to 
Scott,  as  collateral  security  to  secure  the  pay- 
ment of  said  notes,  certain  shares  of  stods, 
and  also  had  transferred  in  writing,  to  Scott, 
the  mortgage  from  Liddell  to  Walker  above 
mentioned.  Also  another  agreement  signed 
by  Scott  and  Walker  November  25,  1892,  to 
the  effect  that,  as  part  of  tbe  above  agree- 
ment. It  was  understood  that  Walker  should 
be  allowed  to  collect  and  have  all  Interest  as 
It  accrued  on  the  LiddiBll  notes  and  mortgage 
above  mentioned,  which  had  been  transferred 
by  Walker  to  Scott  as  collateral  security  as 
set  out  above;  Walker  to  have  and  collect  the 
interest  thereon  as  the  same  became  payable. 
It  was  admitted  that  the  note  sued  on  was 
transferred  and  delivered  by  Walker  to  Scott 
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on  Noyember  25,  1892,  tmt  defendant  had  no 
knowledge  of  said  transfer.  Defendant's  ey* 
Idence  showed  that  on  May  31,  1883,  Walker 
asked  him  for  the  interest  ($510)  on  the  note 
In  suit.  Defendant  said  he  would  like  to 
haye  some  time  on  this  interest,  and  offered  to 
pay  8  per  cent,  interest  on  the  Interest  then 
due.  Walker  agreed  to  tl^is,  and  accepted  a  note 
for  $90,  due  00  days  after  date,  as  part  of  the 
$510.  This  note  was  for  temporary  use,  and  the 
agreement  to  wait  for  the  interest  due  was 
indefinite  as  to  time.  It  was  a  part  of  that 
contract  that  the  interest  due  May  12,  1893, 
was  not  to  become  due  untU  after  Walker  had 
made  a  written  demand  for  it  of  defendant. 
Ic  was  also  then  agreed  between  Walker  and 
defendant  that  no  adyantage  was  to  be  taken 
of  the  failure  to  pay  the  interest  due  within 
30  days,  or  of  the  new  contract  as  to  interest, 
to  declare  the  principal  of  the  note  in  suit 
due,  and  that  the  principal  of  the  note  in  suit 
should  not  become  due  until  after  the  written 
demand  for  the  Interest  had  been  made  of  de- 
fendant by  Walker,  and  defendant  had  re- 
fused to  pay  it  Scott  was  not  present  at  this 
Interyiew,  nor  did  Walker  exhibit  the  note  in 
suit  Shortly  after  defendant  was  seryed 
with  a  copy  of  the  suit  (about  the  last  of  Jan- 
uao^,  1894),  he  went  to  plaintiff,  in  Liebman's 
office,  and  tendered  him  the  Interest  due  on 
the  note.  Scott  declined  to  accept  it,  and  said, 
"I  haye  nothing  to  do  with  that  That  is 
Judge  Walker's  matter.  You  must  see  hhn;*' 
or,  "I  haye  nothing  at  all  to  do  with  It  I 
am  acting  for  Judge  Walker.  You  must  see 
him.'*  Plaintiff  testified  that,  when  defendant 
made  said  tender  to  him,  he  declined  to  re- 
celye  the  money,  and  said  the  matter  had 
passed  into  a  suit,  and  that  defendant  must 
see  his  attorneys.  The  testimony  of  Liebman 
tended  to  corroborate  that  of  plaintiff. 

Under  the  charge  of  the  court,  the  Jury 
found  that  the  principal  of  the  note  sued  on 
was  not  due,  and  the  court  entered  Judgment 
that  the  action  abate.  Plaintiff's  motion  for 
a  new  trial  was  oyerruled,  and  he  excepted. 
The  motion  was  upon  the  grounds  that  the 
yerdict  was  illegal.  Also  because  the  court 
erred  In  directing  a  yerdict  finding  that  the 
note  was  not  due.  Error  in  charging:  "All 
of  the  seyeral  contemporaneous  writings  that 
were  made  at  the  time  of  the  transfer  and 
indorsement  and  dellyery  of  this  note  to  Mr. 
Scott  are  considered  and  treated  by  the  court 
as  one  contract."  Alleged  to  be  error  because 
said  writings  do  not  constitute  one  contract, 
and  should  not  haye  been  so  considered  by  the 
court.  Error  in  charging:  "Under  this  con- 
tract transferrhig  this  note  to  Mr.  Scott,  there 
was  this  condition  or  limitation  upon  it:  'As 
a  part  of  the  aboye  agreement,  it  Is  understood 
that  James  P.  Walker  shall  be  allowed  to  col- 
lect and  haye  all  interest  as  It  accrues  on  the 
Llddell  note  and  mortgage  aboye  mentioned, 
which  note  and  mortgage  haye  been  trans- 
ferred by  said  Walker  to  Scott  as  collateral 
security,  as  set  cut  in  the  aboye  and  forego- 
ing agreement;   the  said  Walker  to  haye  and 


collect  the  interest  thereon  as  the  same  be- 
comes payable.'  **  Alleged  to  be  error  because 
said  contract  was  not  a  limitation  or  conditioo 
upon  the  transfer  of  said  note.  Error  in  char- 
ging: "Under  this  contract  transferring  this 
note  to  Mr.  Scott,  there  was  this  condition  or 
limitation  upon  it:  'As  a  part  of  the  aboye 
agreement,  it  is  understood  that  James  F. 
Walker  shall  be  allowed  to  collect  and  haye 
all  interest  as  it  accrues  on  the  Llddell  note 
and  mortgage  aboye  mentioned,  which  note 
and  mortgage  haye  been  transferred  by  said 
Walker  to  Scott  as  collateral  security,  as  set 
out  in  the  aboye  and  foregoing  agreement;  the 
said  Walker  to  haye  and  collect  the  interest 
as  the  same  becomes  payable.'  I  construe 
that  to  haye  resenred  the  right  in  Judge  Walk- 
er to  collect  this  interest  and  appropriate  it 
during  the  period  that  this  debt  was  running, 
—during  the  ten  years,— and,  he  haying  the 
right  to  collect  it  and  apply  it  to  his  own  use, 
he  had  the  right  to  make  a  new  contract  in 
reference  to  that  part  of  this  promissiory 
note."  Alleged  to  be  error,  because  said  con- 
tract gaye  Walker  no  right  to  collect  and  ap- 
ply to  his  own  use  said  interest,  nor  did  he 
haye  the  right  thereunder  to  make  a  new  con- 
tract with  Llddell  in  reference  to  either  the 
principal  or  interest  of  said  note.  Error  in 
charging:  "In  this  instance  the  undisputed 
eyldence  discloses  that  Judge  Walker  made  it 
new  contract  in  reference  to  the  interest,  do- 
ing away  with  the  one  in  the  note,  and  a  more 
adyantageous  contract  in  reference  to  the  rate 
of  interest  reserred.  I  hold  that  he  had  a  per- 
fect right  to  do  it  He  had  a  right  to  release 
or  walye  the  interest,  or  to  make  any  new 
contract  he  pleased  in  reference  to  It"  Al- 
leged to  be  error,  because  Judge  Walker  had 
no  right,  under  said  contract  to  treat  with 
Llddell  with  reference  to  either  principal  or 
interest;  because  Judge  Walker  did  not  haye 
the  right  to  make  the  contract  referred  to  with 
Llddell;  and' because  Judge  Walker  could  not 
under  said  contract  waiye  or  release,  or  make 
a  new  contract  with  reference  to  it  Because 
the  charge  of  the  court  as  a  whole,  is  error, 
because  the  court  proceeded  upon  an  errone- 
ous yiew  or  theory  of  the  case.  In  that  the 
transfer  of  the  note  was  without  limitation, 
and  said  contract  gaye  Walker  no  right  to 
treat  or  deal  with  Llddell  in  reference  to  either 
the  principal  or  interest  of  said  note,  and  that 
Walker  had  no  right  to  make  a  new  contract 
with  Llddell  in  reference  to  either  the  princi- 
pal or  interest  of  said  note,  nor  to  make  any 
agreement  touching  the  proyislon  for  default 
contained  in  said  note. 

John  L.  Hopkins  &  Sons,  for  plaintiff  in  er- 
ror. A.  H.  Dayis  and  Oandler  &  Thomson, 
for  defendant  in  error. 

ATKINSON,  Jp  The  official  report  states 
the  facts. 

1.  The  question  as  to  whether  the  contract 
to  pay  the  principal  of  a  promlssoiy  note, 
and  the  contract  to  pay  interest  thereon,  are 
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so  UDlted  as  to  be  incapable  of  separate  as- 
slf^nment  and  enfbrcement  in  the  hands  of 
separate  holders,  we  are  now  for  the  first 
time.  In  this  state,  called  upon  to  determine. 
We  Imow  of  no  principle  of  law  which  is  vio- 
lated by  such  an  arrangement,  and  can  see 
no  reason  why  it  shouid  not  be  allowed. 
While  the  contract  to  pay  interest  is  de^ 
pendent  upon  the  contract  to  pay  principal,  It 
Is  also,  in  a  certain  sense,  independent.  Th^y 
may  be  made  to  stand  for  execution  at  dif- 
ferent times.  The  agreement  to  pay  interest 
inay  be  void  for  usury,  and  yet  the  agreement 
to  pay  principal  remain  unaffected.  By  agree- 
ment between  the  parties,  the  principal  may 
be  discharged,  and  the  accrued  interest  still 
remahi  due,  and  vice  versa.  So  it  would  seem 
that  the  right  to  demand  an  enforcement  of 
the  one  is  not  dependent;^  upon  the  enforce- 
ment of  the  other;  and  hence  we  can  see 
no  good  reason  why  the  holder  of  a  promissory 
note  cannot  retiiin  title  to  It,  and  give  or  sell 
the  increment  of  interest  to  another,  so  as  to 
retain  in  himself  the  right  to  collect  the  prin- 
cipal, and  vest  in  that  other  the  right  to  col- 
lect the  inter^t,  and  vice  versa.  If  this  be 
true,  then  one  may  well  be  pledged  without 
the  other.  Nor  does  the  fact  that  actual  de- 
livery of  the  evidence  of  indebtedness  is  es- 
sential to  the  validity  of  the  pledge  affect  the 
principle  stated,  as  the  one  evidence  of  in- 
debtedness may  well  represent  several,  obli- 
gations to  pay.  The  quality  of  separability 
between  principal  and  interest  Is  recognized 
In  many  classes  of  cases,— notably  in  case  of 
bonds  bearing  interest,  with  coupons  attached 
representing  the  accruhig  interest  So,  if,  in 
the  one  case,  principal  and  interest  are  sep- 
arable, they  are  not  80  indissolubly  Connected 
as  to  be  incapable  of  dissociation.  That  the 
contract  to  pay  principal  and  Interest  may  be 
separated,  we  think,  has  been  practically  deter- 
mined by  those  cases  in  which  it  has  been  held 
by  this  court  that  a  contract  to  pay  Interest  up- 
on interest  accrued  and  unpaid  is  valid,  and  not 
opposed  to  the  statutes  against  usury;  other- 
wise the  collection  of  interest  upon  interest 
could  not  be  upheld.  See  Scott  v.  Saffold,  37 
Ga.  384.  So  a  separate  action  may  be  main- 
tained for  the  recovery  of  Interest  accruing 
before  maturl^  of  the  note,  even  though  there 
be  no  provision  in  the  note  expressly  author- 
ising such  action.  Calhoun  v.  Marshall,  61 
Ga.  275.  So,  under  ordinary  circumstances, 
dividends  uiwn  the  stock  of  incorporated  com- 
panies, accruing  after  it  is  delivered  in 
pledge,  follow  the  stock,  and  vest  in  the 
pledgee  the  right  to  have  them  paid  to  him; 
but  the  contrary  may  be  provided  by  special 
agreement,  and  then  the  pledgor  is  entitled  to 
receive 'them.  Guarantee  Co.  v.  East  Rome 
Co.,  90  Ga.  511,  23  S.  B.  503.  So,  in  the  pres- 
ent case,  we  see  no  dlfllculty  in  holding  that 
the  holder  of  the  note  could  lawfully  deliver 
It  in  pledge,  and,  by  special  agreement  with 
the  pledgee,  provide  that  his  interest  as 
pledgee  should  attach  only  to  the  principal. 


leaving  the  right  to  the  accruing  Interest  In 
the  pledgor,  and  subject  to  his  control. 

2.  The  promissory  note  sued  on  in  the  pres- 
ent ease  was  made  payable  at  the  expiration 
of  10  years  from  its  date,  but  contained  a 
stipulation  that,  if  the  accruing  interest  were 
not  paid  at  stated  times,  the  entire  debt  should 
immediately  become  due.  The  principal  of 
the  note  was  pledged  before  any  installment 
of  interest  became  due,  and  the  accruing  in- 
terest, with  the  right  to  collect  the  same,  was 
reserved  by  the  payee.  When  an  installment 
of  interest  became  due,  the  paye^  extended 
to  the  drawer,  time  within  which  to  pay  the 
interest  beyond  that  stipulated  In  the  note, 
and  thereafter  the  pledgee  brought  suit  for 
the  principal  debt,  alleging  that  it  had  ma- 
tured, by  reason  of  the  nonpayment  of  inter- 
est  to  the  payee.  A  plea  hi  abatement  was 
filed,  upon  the  ground  that  the  suit  was  pre- 
mature, and  this  plea  was  sustained  and  the 
suit  dismissed.  Tbe  question  ]s»  could  the 
payee>  after  delivery  of  the  note  in  pledge, 
enter  into  an  arrangement  with  the  maker  by 
which  the  contract,  as  expressed  in  the  note, 
could  be  affected  or  changed  so  as  to  pfevent 
its  maturity  because  of  the  nonpayment  of  in- 
terest? It  must  be  admitted  that,  as  a  gen- 
eral propositi(»i,  two  persons  cannot,  by  con*- 
tract  between  themselves,  affect  a  right  of  a 
third  person,  not  a  party  to  the  agreement,  as 
against  either  of  the  two  so  agreeing.  The 
stipulation  for  prompt  payment  of  interest 
made  time  of  the  essence  df  the  agreement^ 
and  so  it  would  have  remained,,  had  not  the 
person  to  whom  the  obligation  to  pay  interest 
was  due  agreed  with  the  person  obliged  to 
pay  that  another— and,  to  the  debtor,  more 
convenient— season  should  be  substituted.  It 
will  be  observed  that,  in  the  agreement  under 
which  the  note  sued  on  was  deliveied  in 
pledge,  it  was  expressly  stipulated,  not  only 
that  the  tiUe  to  the  interest  should  be  re- 
served to  the  pledgor,  but  that  in  the  matter 
of  its  collection  he  should  have  absolute  con- 
trol. He  had  over  It  the  unlimited  power 
of  disposition.  He  could  have  given  the  in- 
tei^st,  as  it  accrued,  to  the  person  from  whom 
it  was  due,  and  the  holder  of  ttie  principal 
could  have  had  no  cause  to  complain.  Nor  is 
it  a  reply  to  the  exercise  of  this  right  that 
thereby  the  probable  maturity  of  the  pledgee's 
right  to  sue  would  be  postponed.  If  prompt, 
actual  payment  of  interest  had  been  deemed 
of  sufficient  importance,  he  should,  hi  accept- 
ing the  pledge,  have  stipulated  for  the.  con- 
trol of  the  interest  as  well  as  the  principal. 
The  power  of  unlimited  control  of  the  matter 
of  collecting  the  interest  hivolved  the  exer- 
cise of  unlimited  discretion  as  to  the  means 
to  that  end,  and  these  were  the  rights  reserv- 
ed to  the  pledgor.  Nor  is  the  pledgee  with- 
out his  remedy,  not  against  the  maker  of  the 
note,  but  against  the  pledgor.  It  is  one  of 
the  obllgatious  of  the  pledgor  that  he  will  do 
no  act  which  will  tend  to  deprive  the  pledgee 
of  his  title  to  the  thing  pledged,  nor,  pending 
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the  bailment,  do  nnlawfoUy  any  act  to  lessen 
the  security  afforded  thereby;  and  hence  If, 
in  the  exercise  of  a  right  reserved  by  him  in 
the  thing  pledged,  he  does  any  act,  not  au- 
thorized in  the  contract  upon  which  the  bail- 
ment rests,  which  tends  to  either  of  these  re- 
sults, to  the  injury  and  damage  of  the  pledgee, 
he  is  answerable  for  such  damages.  What- 
ever .rights  he  may  have  must  be  exercised  in 
such  manner  as  not  to  wrongfully  deprive  the 
pledgee  of  the  benefit  of  the  bailment  Judg- 
ment affirmed. 


(98  Qa.  703) 

Mcdonough  et  ai.  v.  carter  et  at 

(Supreme  Court  of  Georgia.     Aug.  8,  188d.) ' 

TBB8PA80— TlTI«B  TO  MAINTAIN— AOTIOV  BT  PaBT- 

NBR8HIP. 

1.  Possession  of  land  under  a  claim  of  own- 
ership being  prima  'fade  evidence  of  title  in 
the  occupant,  the  latter,  upon  proof  of  such 
posseasion,  and  without  showing  complete  title> 
may  maintain  against  a  wrongdoer  an  action 
for  a  trespass  upon  the  property,  committed 
while  such  possession  existed. 

2.  Such  an  action  is  maintainable  by  a  part* 
nership  composed  of  two  persons  in  its  firm 
name,  where  one  of  its  members  claimed  an  un- 
divided two-thirds  of  the  land,  and  the  other 
the  remaining  undivided  one-third,  and  they 
were  jointly  occupying  and  using  the  land  in 
the  prosecution  of  their  partnership  business. 

3.  The  newly-discovered  evidence  could,  by 
the  exercise  of  ordinary  diligence,  have  been 
produced  at  the  trial.  There  was  no  error  in 
rejecting  evidence,  or  in  directing  a  verdict  for 
the  plaintiffs. 

(Syllabus  by  the  Court.) 

Brror  from  city  court  of  Savannah;  A«  H. 
MacDonell,  Judge. 

Trespass  by  P.  H.  Carter  and  another,  part- 
ners as  P.  H.  Carter  &  (^.,  against  J.  J.  Me- 
Donough  and  others,  partners  as  J.  J.  McDon- 
ougb  &  Go.  From  a  judgment  for  plalntifb, 
defendants  bring  error.     Affirmed. 

O'Connor  &  O'Byme,  for  plaintiffs  In  error. 
(Tain  &  Kennedy,  T.  A.  Parker,  and  E.  D. 
Graham,  for  defendants  In  error. 

LUMPKIN,  J.  !•  In  Whiddon  ▼.  Lumber 
Co.  (decided  at  the  present  term)  25  S.  E.  770, 
this  court  held  that,  in  order  to  maintain  an 
action  of  trespass  upon  realty,  brought  to  re- 
cover damages  to  the  freehold,  the  plaintiff, 
If  not  in  possession  when  the  injury  was  com- 
mitted, would  have  to  show  that  he  was  the 
true^owner  of  the  land  by  proving  title  in  him- 
self,* and  that  in  such  case  mere  proof  of  for- 
mer possession  would  not  be  sufficient  to  show 
title.  The  present  case  differs  from  that  in 
the  essential  particular  that  the  trespass  here 
complained  of  was  committed  whUe  the  plain- 
tiffs were  in  possession*  Under  section  3015 
of  the  Code  the  bare  possession  of  land  au- 
thorizes the  occupant  to  recover  damages  fix)m 
any  person  who  wrongfully  in  any  manner  in- 
terferes with  such  possession.  Consequently, 
in  an  action  like  the  present,  it  is  not  incum- 
bent upon  the  plaintiff  to  show  a  complete  and 


perfect  title,  but  he  may  rely  upon  his  posses- 
sion of  the  land  under  a  claim  of  ownership  ^ 
this  being  prima  facie  evidence  of  title  in  him. 

2.  The  present  action  was  brought  by  a 
partnership  composed  of  two  persons  in  its 
Arm  name.  It  appeared  that  one  of  the  mem- 
bers claimed  an  undivided  two-thirds  interest 
in  the  land,  and  the  other  the  remaining  undi- 
vided one-third;  and  also  that  they  were  Joint- 
ly occupying  and  using  the  land  in  the  prose- 
cution of  their  partnership  business.  We 
therefore  are  of  the  ophiion  that  the  action 
was  maintainable  in  the  partnership  name.  It 
was,  In  substance,  an  action  brought  by  ten- 
ants In  conunon  for  an  injury  done  to  them 
as  such,  and  for  which  they  had  a  joint  right 
of  action. 

8.  One  ground  of  the  motion  for  a  new  trial 
was  based  upon  dewly-discovered  evidence. 
It  is  evident  that  by  the  exercise  of  proper  dili- 
gence this  evidence  could  have  been  produced 
at  the  trial  In  view  of  the  entire  case,  it 
seems  dear  that  the  plaintiffs  were  entitled 
to  recover,  and  we  see  no  error  In  directing  a 
verdict  In  their  favor.     Judgment  affirmed. 


(MOa.  684) 
GRBBN  et  aL  V.  DRISKBLL. 
(Supreme  0>urt  of  Ckorgia.     Nov.  2,  18M.) 

Dismissal— Rbinstatbmbnt. 

1.  Where,  at  the  appearance  term  of  an  eoul- 
table  petition,  an  order  is  taken  directing  that 
a  demurrer  thereto,  and  a  motion  to  dissolve  an 
existing  restraining  order,  be  heard  and  deter- 
mined at  chambers,  and  at  a  hearing  had  in  pur- 
suance of  such  order  the  court  dissolves  the  re- 
straining order  and  dismisses  the  action,  the 
judgment  of  dismissal,  even  if  erroneous,  is 
nevertheless  binding  until  the  same  is  legally 
vacated  and  set  aside.  An  order  granted  there- 
after in  vacation,  and  without  notice  to  the  op- 
posite parties  or  their  counsel,  by  the  terms  of 
which  the  judgment  of  dismissal  is  vacated  and 
a  reinstatement  of  the  case  directed,  is  void. 

2.  T^e  order  of  reinstatement  being  void  for 
the  reason  above  indicated,  the  subsequent  pro- 
ceedings were  entirely  nugatory. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Douglas  county; 
0.  G.  Junes,  Judge. 

Bill  by  Fannie  V.  Driskell  against  J.  li. 
Qreen  and  others  for  injunction.  From  a 
judgment  against  certain  defendants,  they 
bring  error.    Reversed. 

The  following  is  the  official  report: 
On  October  27,  1891,  Mrs.  Fannie  V.  Dria- 
kell  filed  her  bill  of  complaint,  returnable  to 
the  February  term,  1892,  of  Douglas  superiw 
court,  against  one  WiUoughby  and  four 
Whites,  of  DougUs  county;  J.  M.  Green  and 
Mrs.  Slaughter,  of  Carroll  county;  and  two 
named  persons,  of  Paulding  county.  Upon 
this  bill  the  judge  granted  a  restraining  or- 
der, and  a  rule  to  show  cause  on  the  fourth 
Monday  in  November,  1801,  why  the  writ  of 
injunction  and  the  other  prayers  In  the  bill 
should  not  be  granted.  On  November  23» 
1891,    defendants    Green,    WiUoughby,    and 
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Slaughter  filed  their  motioD  to  dismiss  'the 
case  for  want  of  process,  service,  and  Juris- 
diction, and  for  other  defects  apparent  upon 
the  face  of  the  record.  Subject  to  this  mo- 
tion, they  filed  their  seyeral  answers  to  the 
bllL  On  January  18, 1892,  three  of  the  Whites 
named  as  defendants  filed  their  ''petition  and 
answer,"  apparently  not  contesting  any  claim 
of  Mrs.  Driskell,  but  praying  for  Injunction 
and  relief  against  Green.  Upon  this  they  ob- 
tained an  order  that  'this  petition  and  an- 
swer" be  made  a  part  of  the  record  in  the 
case  of  Fannie  V.  Driskell  y.  James  M.  Green 
et  at,  and  tliat  Green  be  enjoined  as  prayed 
until  further  order,  and  that  he  show  cause 
at  the  next  term  of  Douglas  8ux>erior  court 
why  the  prayer  of  petitioners  should  not  be 
granted.  On  April  15,  1892,  Green  filed  a 
plea  to  the  jurisdiction,  alleging  that  he  was 
a  resident  of  Carroll,  and  not  of  Douglas, 
county;  that  no  substantial  relief  was  prayed 
or  sought  against  any  citizen  of  Douglas 
county;  and  that  the  principal  defendants 
who  did  reside  hi  Douglas  county,  the  Whites, 
had  had  themselves  made  parties  plaintiff, 
and  prayed  for  money  judgment  against 
Green.  On  July  15,  1892,  during  the  Feb- 
ruary adjourned  term  of  Douglas  superior 
court,  an  order  was  passed  that  the  mo- 
tion to  dissolve  the  temporary  restraining 
order  In  the  case  of  F&nnie  V.  Driskell  v. 
James  M.  Green  et  al.,  and  the  demurrier  to 
said  case,  and  the  questions  made  by  the 
"answer  and  cross  biU"  filed  by  the  Whites, 
be  set  for  trial  In  vacation  at  chambers  at 
Dallas,  Ga.,  on  August  10,  1892.  On  that 
date  the  following  judgment  was  rendered, 
ajtter  stating  the  case:  **In  accordance  with 
an  order  granted  in  term  and  in  open  court, 
the  above-stated  case  came  on  to-day  for 
trial;  and,  after  hearing  said  case,  it  is  here- 
by ordered  and  adjudged  that  the  temporary 
restraining  order  heretofore  granted  in  said 
cf^se  be,  and  that  same  is  hereby,  dissolv- 
ed. It  is  also  ordered  and  adjujiged  that  the 
temporary  restraining  order  heretofore  grant- 
ed on  the  application  of  L.  N.  White,  B.  J. 
White,  and  J.  B.  White,  som^  of  the  defend- 
ants in  the  above-stated  case,  who  filed  an 
answer  and  prayed  therein  to  be  made  par- 
ties plaintiff,  and  also  prayed  for  injunction, 
etc.,  against  the  defendant  James  M.  Green, 
be,  and  the  same  are  hereby,  dissolved;  and 
it  Is  also  ordered  and  adjudged  that  the  sta- 
tus of  the  parties  be  the  same  bb  though  said 
restraining  order  had  never  been  granted. 
It  is  also  ordered  and  adjudged  that  said 
case  be,  and  the  same  is  hereby,  dismissed 
at  the  plaintiff's  costs."  On  Oetot>er  15, 1892, 
in  vacation,  and  without  notice  to  defendants 
Green,  WlUoughby,  or  Slaughter,  or  their 
counsel^  the  court,  on  motion  of  plaintiff's 
counsel,  passed  an  order  referring  to  the  for- 
mer orders  before  set  out,  and  proceeding 
thus:  "And  it  further  appealing  to  the 
court  that  the  leading  counsel  for  B.  J.,  J.  B. 
and  L.  N.  White,  to  vrit,  John  V.  Edge,  was 
physically  unable  to  attend  court;  it  further 


appearing  to  the  court  that  the  other  counsel 
in  the  case  for  Mrs.  Fannie  V.  Driskell  could 
not  be  present  to  attend  to  any  of  the  mat- 
ters In  said  bill  or  answer,— it  is  therefore 
ordered"  that  the  judgment  of  August  10, 
1892,  be  vacated,  and  the  case  or  cases  be 
reinstated,  and  stand  on  the  same  footing  as 
If  said  judgment  had  not  been  rendered. 
Afterwards,  at  the  November  term,  1892,  a 
verdict  and  judgment  were  rendered  in  favor 
of  Mrs.  Driskell  against  Green,  WlUoughby, 
and  Slaughter  for  $801.25  principal,  besides 
interest  and  costs;  this  in  the  absence  of 
said  three  defendants  and  of  their  counsel. 
At  the  same  term  they  filed  their  motion  to 
arrest  said  judgment,  and  to  set  aside  and 
vacate  the  verdict  and  judgment  or  decree, 
and  to  set  aside  and  vacate  the  order  of  Oc- 
tober 15th,  before  stated.  This  motion  was 
demurred  to  by  plaintiff's  counsel  as  unau- 
thorised and  insufficient  in  law.  The  demur- 
rer was  sustained,  and  defendants'  motion 
dismissed,  which  ruling  is  here  excepted  to. 

Capers,  Hodnett,  Harrison  &  Peeples,  for 
plaintiffs  in  error.  J.  S.  James,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  reversed. 


(100  Ga,  67) 


GRANT  V.  STATE. 


(Supreme  Court  of  Georgia.    Oct.  19,  1890.) 

▲PFSAL— CONCLUSIVBNBSS  OT  JUI>OS*S  CBBTIFIOi,n 

*-Rbhbar]no  —  Nbw  Trial  —  Nbwlt- 
blscovered  evioenob. 

1.  When,  in  certifying  concerning  the  correct- 
ness of  the  grounds  of  a  motion  for  a  new  trial, 
the  judge  below  explains  or  modifies  its  recitals 
Of  fact,  this  court,  in  arriving,  at  a  knowledge  of 
what  act\ially  occurred,  will  be  governed  by 
the  statements  in  the  judge's  certincate. 

2.  Pursuing  this  course  in  the  present  case 
at  the  October  term,  1895,  this  court  correctly 
arrived  at  the  facts;  and  therefore  the  applica* 
tion  for  a  reli earing,  based  upon  the  ground  that 
it  failed  to  do  so,  is  without  merit.  Were  it 
otherwise,  such  application  cou)d  not  be  enter* 
talned  after  the  expiration  of  that  term. 

3.  The  "extraordmary"  motion  for  a  new  tri- 
al, based  upon  alleged  newly-discovered  evi- 
dence, when  considered  in  connection  with  the 
counter  showing  presented  by  the  state,. affords 
no  legal  cause  for  setting  aside  the  original 
judgment 

(Syllabus  by  the  Ck)urt.) 

Brror  from  superior  court,  Sumter  county; 
W.  H.  Fish,  Judge. 

Sam  Grant  was  convicted  of  murder,  and 
from  a  Judgment  denying  an  extraordinary 
motion  for  new  trial*  made  after  affirmance 
of  the  conviction  (25  8.  B.  8d9),  be  brings  er- 
for,  aad  appUea  for  a  rehearing  of  the  former 
.writ  of  error.  Judgment  affirmed.  Rehear- 
ing denied. 

The  fallowing  is  the  official  report: 
Sam  Grant  was  Indicted  for  the  murder  of 
George  Davis.  He  was  found  guilty,  and, 
his  motion  for  new  trial  being  overmled, 
brought  the  case  to  this  court,  by  which  the 
judgment  of  the  court  below  was  affirmed 


940 


25  SOUTHEASTERN  BEPORTBR. 


(Ga. 


(October  term,  1885).  Afterwards  he  made  an 
eztraoidlDary  motion  for  new  trial  upon  the 
gronnd  of  newly-diacovered  evidence.  This 
motk>n  was  oyermled,  and  to  this  niling  he 
excepted.  In  support  of  the  motion  movant 
produced  the  affidavit  of  Moses  Phillips: 
"When  I  got  to  the  ball  where  George  Davis 
was  killed  by  Sam  Grant,  they  are  all  dancing. 
Sam  was  calling.  Martha  and  George  were 
standing  by  the  mantel  piece,  quarreling.  I 
was  standing  by  the  table,  about  ten  feet 
away,  eating.  What  attracted  my  attention 
first,  George  told  Martha  that  if  she  repeated 
those  words  he  would  cut  her  damned  throat 
Sam  walked  up  to  them,  and  told  them  not  to 
have  any  fuss.  George  said,  'What  you  got 
to  do  with  itr  Sam  said,  'Bulger  told  me  to 
keep  down  any  fuss.'  George  then  called 
Sam  a  damned  son  of  a  bitch,  and  pulled  a 
pistol  from  his  hip  pocket  Sam  then  pulled 
his  pistol  from  his  outside  coat  pocket,  and 
snapped  it  at  George,  and  then  fired."  De- 
ponent did  not  inform  defendant  or  his  coun- 
sel of  his  knowledge  of  the  events  as  above 
testified  to  until  after  the  trial  and  conviction 
of  defendant  nor  until  after  the  determination 
of  the  cause  in  the  supreme  court  Also  the 
affidavit  of  defendant:  He  was  unaware  of 
the  testimony  that  would  be  given  by  Moses 
Phillips,  and  has  only  learned  since  the  deter- 
mination of  the  motion  for  a  new  trial  in  the 
supreme  court  that  Phillips  would  so  testify. 
Also  the  affidavit  of  defendant's  counsel:  The 
facts  contained  in  the  affidavit  of  Phillips  were 
unknown  to  them  until  after  the  motion  for 
new  trial  had  been  heard  and  determined  in 
the  supreme  court  Also  the  affidavit  of  Matt 
Hart:  He  knows  the  general  character  of 
Phillips,  and  from  that  knowledge  would  be- 
lieve Phillips  on  his  oath  in  a  court  of  Justice. 
Also  the  affidavit  of  Amanda  Roberts  (not 
mentioned  in  the  motion  for  new  trial):  "A 
short  while  before  George  Davis  was  killed 
he  came  to  my  house,  and  said  to  defendant 
that  he  would  kill  defendant  the  next  time 
they  met  George  seemed  to  foe  very  much 
angered  on  this  occasion."  Deponent  did  not 
communicate  these  facts  to  defendant  or  his 
counsel  until  after  the  trial  of  the  case  in 
the  supreme  court  By  way  of  coimter  show- 
ing the  state  produced  the  affidavits  of  seven 
persons  that  they  know  the  general  character 
of  Phillips;  that  it  is  bad,  and  from  their 
knowledge  of  it  they  would  not  believe  him 
on  his  oath  in  a  court  of  justice.  Also  the 
affidavit  of  O.  C.  Johnson:  He  was  within  forty 
or  fifty  feet  of  the  house  the  night  Grant  killed 
Davis.  Heard  the  report  of  the  pistol.  Went 
at  once  to  the  house,  and  reached  Davis  a 
few  seconds  after  the  shooting.  There  was 
a  light  in  the  room  where  Davis  was  lying. 
He  examined  the  body  of  Davis.  Saw  his 
hands.  He  had  no  pistol  nor  any  weapon 
libout  his  person,  nor  was  there  any  weapon 
near  the  body  of  Davis,  if  so,  deponent  coul4 
have  seen  it  He  saw  Grant  with  his  pistol 
in  his  hand.  Grant  ran  by  him  as  he  ran 
from  the  room,  and  deponent  grabbed  at  him 


to  catch  him,  and  would  have  succeeded  but 
for  his  having  his  pistol  in  his  hand.  De- 
ponent knows  Mose  Phillips,  but  did  not  see 
him  there  on  that  occasion,  nor  hear  any  one 
say  that  Davis  had  a  pistol,  or  weapon  of  any 
sort,  that  night  Deponent  is  acquainted  with 
the  general  character  of  Phillips.  It  is  bad» 
and  from  his  knowledge  of  it  deponent  would 
not  believe  him  on  his  oath  in  a  court  of  Jus- 
tice. Also  the  affidavit  of  Alice  Harvey: 
When  Davis  was  shot  and  killed  .by  Grant 
she  was  in  an  adjoining  room,  and  immedi- 
ately after  the  shooting  went  into  the  room 
where  the  homicide  occurred,  reaching  there 
in  a  very  short  time,  and  before  Davis  had 
been  moved.  Davis  did  not  have  any  pistol 
nor  aiiy  other  weapon  in  his  hand.  She  was 
near  him,  and,  if  he  had  had  a  weapon  of  any 
kind,  she  would  have  seen  it  She  did  not 
hear  any  one  say  that  Davis  had  had  a  pistoL 
She  is  w^  acquainted  with  Phillips,  and  did 
not  see  him  at  the  party  the  night  of  the 
homicide.  Also  the  affidavit  of  Lissssie  Bryant: 
She  was  standing  about  ten  or  fifteen  feet 
from  Davis  when  he  was  shot  and  saw  him 
plainly.  He  had  no  weapon  in  his  hands  Just 
before  the  shooting.  If  he  had  had  a  pistol 
at  that  time,  she  would  have  seen  it  She 
did  not  see  Phillips  on  that  occasion.  Also 
the  affidavit  of  Jesse  CSalhoun:  Saw  the  shoot- 
ing, and  saw  both  of  the  parties  Just  before 
and  during  the  difficulty.  Saw  no  weapons 
in  the  hands  of  Davis.  Was  about  bis  body 
after  he  fell,  and  saw  no  weapons  anywhere 
on  or  about  his  person,  nor  was  anything  said 
within  his  hearing  about  Davis  having  any 
weapon  that  night  by  any  one.  Knows  Phil- 
lips, and  saw  nothing  of  him  the  night  Davis 
was  killed.  Also  the  affidavit  of  John  Bon* 
ner:  Was  standing  about  four  feet  from  Da* 
vis  when  Grant  shot  him.  Went  to  Davis 
right  after  he  fell.  Saw  no  weapons  what- 
ever in  his  hands.  Was  about  him,  and  did 
not  hear  any  one  say  he  bad  any  weapons. 
Was  there  about  an  hour  before  he  was  shot 
and  remained  there  about  an  hour  after  he 
was  shot  and  did  not  see  Phillips  there. 

Upon  the  call  of  this  case  in  the  supreme 
court  counsel  for  the  plaintiff  in  error  moved 
for  a  rehearing  of  the  same  upon  the  former 
writ  of  error. 

E.  F.  Hinton,  J.  F.  Watson,  and  B.  A.  Nls- 
bet  for  plahitiff  in  error.  J.  M.  Du  Pree,  SoL 
Gen.,  li.  J.  Blalock,  and  J.  M.  Terrell,  Atty. 
Gen.,  for  the  State. 


PER  CURIAM, 
hearing  denied. 


Judgment  affirmed.    Re- 


(100  Oa,  78) 
JOHNSON  V.  STATE. 
(Supreme  Court  of  Georgia,    Oct  19,  189QJ 

Criminal  Law  —  Bboommbndatyon  to  Mbhcz  — 
Instbuctions. 
A  person-  indicted  for  the  coimmiSBion  of  a 
felony,  other  than  one  of  those  enumerated  hi 
section  1036  of  the  Penal  Code,  is  entitled  opoa 
his  trial  to  have  the  judge  instruct  the  Jury 
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that  It  Is  within  their  power,  In  tKe  event  of 
eonvletlon,  to  recommend  that  the  accused  be 
■entenced  as  tor  a  misdemeanor.  Such  rec- 
ommendation, while  not  condusiye  upon  the 
judge,  is  nevertheless  a  persuasive  influence  by 
which  the  jury  may  lawfully  and  appropriately 
appeal  to  his  discretion,  and  the  court  should, 
whether  so  requested  or  not,  inform  them  as  to 
the  provisions  of  the  above-cited  section  of  the 
Code  on  this  subject  The  correctness  of  this 
conclusion  is  the  more  apparent  when  the  pel* 
ley  of  the  law,  as  declared  in  section  103T  of 
the  Penal  Code,  is  considered. 
(Syllabus  by  the  Ck)urt) 

Bbvov  ftom  flitpcrlot  Goort,  Blchniood  ouuul^ff 
B.  H.  Oallaway,  Judge. 

W)Edt«r  Jbhnaon  wm  tsunrlcted  «f  borglaif , 
and  brings  emr.    Beveraed. 

The  following  Is  the  ofBcIal  report: 
Walter  Johnson  was  indicted  for  burglary, 
and  was  found  guflty.  His  motion  for  a  new 
trial  was  overruled,  and  he  excepted.  The 
motion  was  upon  the  general  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc. 
Pnrther,  because  the  court  erred  In  failing  to 
charge  the  Jury  under  the  act  entitled  ''An  act 
to  prescribe  penalties  for  an  felonies  under  the 
laws  of  this  state  except  treason,  Insurrectlan, 
mmder,  assault  with  intent  to  rape,  rape, 
sodomy,  foeticide,  mayhem,  seduction,  arson, 
burning  railroad  bridges,  •  •  •  perjury, 
false  swearing  and  subornation  of  perjury 
and  false  swearing,  and  to  provide  that  all 
misdemeanors  shall  be  punished  as  prescribed 
In  section  4310  of  the  Code,  and  for  othert>nr- 
poses.'*  Laws  1895,  p.  63.  Said  act  provides 
that  on  the  recommendation  of  the  jury  trying 
the  case,  when  such  recommendation  Is  ap- 
proved by  the  judge  presiding  on  the  trial, 
said  crimes  shall  be  punished  as  prescribed 
In  section  4310  of  the  Ck>de.  The  error  being 
that  the  jury  should  have  been  put  upon  notice 
that  they  had,  in  the  case  at  bar,  the  power 
to  recommend  the  prisoner  to  the  mercy  of  the 
court 

Ghas.  A.  Picquet,  for  plalntUt  in  error.  W. 
H.  Davis,  SoL  Gen.,  and  Anderson,  Felder  A> 
Davis,  for  the  State. 

FEB  CURIAM.   Jndgment  leressed. 


(99  Ga.  616) 

PRATT  et  al.  v.  FINKLB. 

(Supreme  Court  of  Georgia.     Oct  26,  1806.) 

Appeal  —  Rbtiew  —  Suffioibitgt  of  Bvi- 

DBNOB. 

The  evidence  warranted  a  finding  for  the 

Slalntiff;  but  inasmuch  as  the  verdict  exceeded 
tie  amount  sued  for,  the  excess  must  be  written 
off,  and  the  costs  of  this  writ  of  error  borne  by 
the  defendant  in  error. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Whitfield  ooun- 
ty;  T.  W.  Mllner,  Judge. 

Action  by  Mary  B.  FInkle  against  F.  B. 
Pratt  and  others  on  a  contract  for  services. 
From  a  jndgment  for  plaintiff,  defendants 
bring  error.   Affirmed,  with  direction. 


The  following  Is  the  6tftclal  report; 

Mrs.  Mary  B.  Pinkie  sued  Pratt,  Thnrston, 
and  the  Jet  Marble  Company,  alleging:  In 
1800,  Pratt  and  Tburston  represented  to  A* 
B.  FInkle,  her  husband,  that  they  controlled 
valuable  marble  property  In  Whitfield  coun- 
ty, Ga.,  and  Intended  to  form  a  joint-stock 
company,  putting  said  property  therein,  and 
Issuing  stock  thereon,  and  they  solicited  said 
FInkle  to  take  stock  In  the  projected  cor- 
poration. They  also  offered  to  pay  him  a 
commission  of  36  per  cent  on  all  the  stock 
of  the  company  which  he  should  succeed  in 
selling.  They  made  an  engagement  with 
him  to  talk  the  matter  over  with  her,  as  she 
had  some  means  she  desired  to  invest  Con- 
vinced by  their  representations,  she  and  her 
hnsband  concluded  to  a^ccept  their  offer,  and 
in  ateordance  with  the  contract  her  hus- 
band solicited  and  obtained  sDbscrlptians  to 
the  stock  of  the'  company  to  the  amount  of 
^,000.  He  himself  liubBcrlbed  to  s^d  stodc 
^,000  on  her  behalf,  and  the  amounts  paid 
on  said  sttKft  were  paid  by  her.  The  title  to 
the  property  Intefnded  to  be  put  In  the  cor- 
poration vms  in  F.  T.  Hfu^wlck  and  othen, 
and  consisted  of  certain  lands  described.  This 
land  was  conveyed  by  said  Hardwlck  and 
others  to  Pratt,  Thurston,  said  A.  B.  FInkle, 
Slid  othen  named,  who  were  subscribers  to 
the  stock  of  said  company.  For  the  purpose 
of  organhsing  the  company  the  above-named 
parties  conveyed  the  property  to  the  Jet  Mar- 
ble Oomi)any,  a  corporation  of  Geoi^a,  and 
upon  such  conveyance  said  company  was  or- 
ganized, and  the  stock  fixed  at  8,000  shares 
at  $25  a  share,  and  was  Issued  to  Pratt, 
Thurston,  A.  B.  FInkle,  and  othera  named. 
This  organization  was  had  December  29, 
1890.  Upon  the  stock  subscribed  for  by  her 
husband  for  her,  she  paid  to  Pratt  and 
Thurston  in  all  |2,175,  the  last  payment  be- 
ing made  February  10,  1892;  and  with  this 
and  other  payments  made  by  other  subscrib- 
ers Pratt  and  Thurston  paid  for  the  property 
so  conveyed  to  the  Jet  Marble  Company. 
The  stock  so  taken  l^  her  hucft)and  for  her 
has  been  assigned  to  her  by  him,  and  fbr  a 
valuable  consideration  be  has  transferred  to 
her  his  claim  for  commissions  on  stock  sold. 
While  the  contract  her  husband  made  was 
with  Pratt  and  Thurston,  It  was  made  with  a 
view  to  the  organization  of  said  company, 
and  for  its  benefit  when  ao  organized,  and 
said  comxMiny  has  taken  the  benefit  of  the 
services  of  her  husband.  In  the  organization 
of  the  company  Pratt  was  made  president, 
and  Thurston  secretary  and  treasurer.  Of 
the  contract  so  made  with  her  husband  the 
corporation  had  notice,  through  its  president 
and  secretary,  before  the  stock  so  obtained  by 
her  husband  was  issued,  and  thereby  became 
liable  to  pay  her  husband  the  amount  so  due 
him.  She  prayed  for  jndgment  against  the 
marble  company  for  the  amount  of  said  com- 
missions, **to  wit,  two  thousiand  and  sixteen 
dollars,  with  Interest  thei^on  from  the  time  of 
the  organization  of  said  company*';  or,  if  this 
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could  not  be  bad,  tben  tbat  tbe  interest  6f 
Pratt  and  Thurston  in  said  company  be  seiz- 
ed by  Jthe  court  to  answer  ber  demand  for 
said  commissions  against  tbem,  and  for  gen- 
eral relief  and  process.  She  afterwards  dis- 
missed her  suit  as  to  the  Jet  Marble  Com- 
pany. There  was  a  Verdict  for  plaintiff  for 
$2,133  principal,  with  interest  Defendants 
moved  for  a  new  trial,  and,  their  motion  be- 
ing overruled,  excepted.  The  motion  was 
upon  the  general  grounds  that  the  verdict 
was  contrary  to  law,  evidence,  etc.,  and  be- 
cause the  verdict  was  excessive,  and  without 
evidence  to  support  it 

Upon  the  trial,  Finkle  testified:  In  the 
summer  of  1880,  in  Boston,  he  met  Pratt 
who  proposed  to  him  to  act  as  agent  in  sell- 
ing stock  of  the  projected  Jet  Marble  Com* 
pany.  Pratt  proposed  that  he  and  Thurston 
would  give  witness  $9,000  if  he  would  sell 
$25,000  of  tbe  stock  of  the  company.  He 
asked  Pratt  if  they  would  allow  him  a  pro- 
portionate commission  in  the  event  he  failed 
to  sell  so  much  as  $25,000  of  the  stock,  and 
Pratt  agreed  to  do  so.  Thurston  was  pres- 
ent at  this  conversation.  That  night,  at  the 
Quincy  House,  Pratt  and  witness  and  his 
wife  had  a  conversation  in  regard  to  Mrs. 
Finkle  investing  her  money  in  the  stock,  and 
as  to  witness  acting  as  agent  in  selling  the 
stock  for  said  company;  and  Pratt  said  sub- 
stantially what  he  had  said  in  the  conversa- 
tion first  mentioned,  as  to  the  commission 
witness  should  have.  On  the  next  morning 
Thurston  came  to  the  hotel,  and  witness, 
Mrs.  Finkle,  and  Thurston  had  a  conversation 
as  to  the  same  matters,  and  Thurston  then 
stated  that  witness  should  have  a  commiil- 
sion  of  $9,000  in  case  he  should  sell  $25,000 
of  the  stock,  and  a  proportionate  commission 
if  he  should  not  be  able  to  sell  so  muqjbu  The 
day  after,  witness  saw  Thurston  and  Pratt 
and  it  was  verbally  agreed  that  witness 
should  act  as  agent  in  sale  of  the  stock  on 
said  terms.  Witness  went  to  Philadelphia, 
and  spent  several  days  trying  to  sell  stock; 
went  to  Cape  May  and  back  In  an  effort  to 
sell  stock;  and  then  went  to  Atlanta.  He 
worked  on  a  good  many  people  in  his  effort 
to  sell  the  stock.  He  sold  $5,025  of  the  stock 
(giving  the  names  of  the  parties  and 
amounts),  of  which  $2,000  was  to  Mrs.  Fin- 
kle. It  was  all  paid  for  by  the  parties  buy- 
ing, and  before  January  1,  1881.  Witness 
knew  nothing  of  syndicate  stock.  He  sold  Jet 
Marble  Company  stock.  Some  of  the  stock 
he  sold  was  not  taken  or  paid  for,  and,  when 
the  company  was  afterwards  organized,  Pratt 
and  Thurston  asked  him  to  share  with  them 
the  deficit,  but  he  declined  to  do  so. 

Mrs.  Finkle  testified  substantially  as  her 
husband,  %nd,  in  addition,  that  when  defend- 
ants testify  the  trade  about  the  agency  and 
amonnt  of  commission  was  finally  agreed  on 
in  the  reading  room  of  the  Quincy  House,  she 
was  not  present;  and  that  she  wrote  Thurs- 
ton, asking  him  if  he  could  not  sell  her  stock, 
and  borrow  some  money  for  her  on  it  Plain- 


tiff then  introduced  a  written  transfer  of  the 
daim  of  A.  B.  Finkle  to  her,  dated  June  15, 
1884.  Finkle  further  testified  that  his  ex- 
penses in  working  up  subscriptions  were  be- 
tween three  and  four  hundred  dollars,  and 
that  there  was  paid  in  on  subscriptions  ob- 
tained hy  him  nearly  $6,000. 

For  defendants,  Pratt  testified:  "Finkle  was 
a  stockholder  in  the  Jet  Marble  Company,  and 
at  its  organization  was  elected  one  of  its  di- 
rectors. He  was  associated  with  Thurston 
and  myself  in  a  verbal  agreement  made  at  the 
Quincy  House,  wherelqr  he. agreed  to  raise  a 
certain  sum  by  the  sale  of  syndicate  shares  ot 
the  (Syndicate  known  as  the  Cedar  Ridge  Siyii- 
dicate  or  Cedar  Ridge  Marble  Syndicate* 
which  amount  with  the  amount  raised  by 
Thurston  and  I,  was  for  the  purchase  of  the 
property  now  Imown  as  the  'Jet  Marble  Com- 
pany realty.*  The  Cedar  Ridge  Marble  Syn- 
dicate was  divided  into  fifty  shares  of  $1,000 
each,  and  Finkle  was  to  sell  twen^-five 
shares,  and  for  his  commission  was  to  have 
one-third  of  th^  profits  arising  from  the  sale 
of  the  property  of  the  Cedar  Ridge  Marble 
Company  for  $50,000,  the  basis  of  the  cost  of 
said  property  to  be  taken  at  $36,000.  plus  the 
expenses  of  placing  said  deal.  If  he  failed  to 
sell  the  twenty-five  shares,  he  was  not  to  have 
any  commissions.  This  arrangement  was 
made  at  the  Quincy  House  on  or  about  August 
15,  1890,  several  months  before  the  organiza- 
tion jof  the  Jet  Marble  Company.  During  the 
first  part  of  the  interview,  Finkle  and  his 
wife,  Thurston,  and  I  were  present  When 
the  terms  were  finally  concluded,  Mrs.  Finkle 
was  not  present.  Finkle  had  nothing  to  do 
with  the  organization  of  the  Jet  Marble  Com- 
pany, an^  was  not  present  at  the  time.  He 
performed  no  services  for  said  company  <Hr  for 
Thurston  or  me  for  which  he  was  to  receive 
any  compensation.  Of  the  amount  he  claimed 
to  have  sold  only  about  six  shares  were  actu- 
ally paid  for.  He  informed  me  tliat  he  had 
closed  the  deal,  and  sold  the  required  number 
of  shares;  bot  when  -I  went  to  make  the  col- 
lections on  the  subscriptions  I  found  very  few 
actual  subscribers  who  paid  for  and  took  the 
stock.  His  claiming  to  have  sold  and  not 
having  done  so  proved  disastrous  to  our  plans. 
I  never  promised  to  pay  him  a  commission  of 
$9,000  for  the  sale  of  twenty-five  shares,  or  a 
proportionate  commission,  if  he  sold  a  less 
amount  He  made  no  return  of  the  sales  of 
$2,000  worth  of  stock  to  Mrs.  Finkle,  which 
he  claims  he  sold  to  her."  Thurston  testi- 
fied substantially  as  had  Pratt,  and  further: 
*']^nkle  was  to  sell  eleven  syndicate  shares, 
and  a  sufficient  number  besides  to  pay  ex- 
penses, before  he  would  be  entitled  to  commis- 
sions, hicluding  his  own,  and  others  that  paid 
their  subscriptions.  He  sold  only  six  and  one- 
third  syndicate  shares.  After  the  organisa- 
tion of  the  company,  we  asked  him  to  share 
with  us  the  responsibility  of  making  up  the 
losses  of  unpaid  subscriptions,  and  he  de^ 
clihed.  His  whole  course  was  disastrous  to 
the  best  interest  of  the  syndicate  shares,  and 
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his  claim  that  he  had  placed  the  shares  was 
fictitious,  as  the  persons  he  claimed  to  have 
sold  to  did  Dot  materialize,  or  pay  for  the 
shares  he  claims  to  have  sold.  His  claim 
that  he  had  placed  the  full  amount  of  rtiai-es 
to  be  marketed  caused  Pratt  to  take  the 
shares  off  the  Bastem  market.  When  It  was 
fonnd  that  the  claim  made  hy  Pinkie  was 
fictitious,  the  result  was  that  the  shares  could 
not  be  replaced  by  Pratt,  as  he  had  given  out 
that  the  deal  had  been  closed;  hence  this  was 
very  disastrous  to  the  syndicate.  Having  fail- 
ed to  dispose  of  the  full  number  of  shares,  as 
he  repeatedly  said  he  would  do,  he  never  had 
any  legal  or  Just  clltim  for  commissions,  serv- 
ices, or  expenses  against  the  company,  Pratt, 
or  myself  from  the  time  of  placing  the  shares 
before  the  marttet  till  now.  Pratt  and  I  were 
the  original  promoters  of  the  Jet  Marble  Oom- 
pany,  and  when  it  was  organissed  owned  a  ma- 
jority <a  the  stock,  and  Pratt  was  elected  pres- 
ident, and  I  was  made  secretary.  As  an  in- 
ducement for  the  stockholders  to  sell  Jet  Mar> 
ble  Company  stock  at  par  tor  an  Immediate 
development  fund,  it  was  undeistood  that  the 
party  making  the  sale  should  receive  a  com- 
miBsi<Hi  of  ten  per  cent  Doubtless  Mr.  Pratt 
meant  in  his  letter  of  January  10,  1891,  if 
Finkle  sold  any  of  the  company's  stock,  he 
would  receive  the  ten  per  cent  commission 
the  same  as  others.  As  he  did  not  sell  any  of 
this  stock,  he  had  no  claim  for  commissions. 
In  my  letter  to  Finkle  of  October  4,  1892, 
where  the  eziyression  is  used,  'whenever  we 
realise  the  amount  of  the  syndicate  price,  we 
will  keep  our  promise  with  you,'  I  mean  that 
whenever,  from  the  sale  of  the  Jet  Marble 
Company's  property,  it  shall  aggregate'  to  the 
syndicate  price  $50,000,  we  will  keep  our 
promise  to  pay  Finkle  any  part  of  the  commis- 
sion to  which  he  may  be  entitled.**  In  rebut- 
tal Finkle  testified  that  he  never  heard  of  any 
such  contract  as  was  set  out  in  defendants' 
evidence  until  about  two.  years  ago.  He  did 
have  a  talk  about  the  matter  with  defendants 
in  the  reading  room  in  the  Quincy  House,  but 
made  no  such  contract  as  defendants  swear 
to. 

Yarious  letters  were  introduced,  among  them 
one  of  Finkle's  to  Thurston  of  May  11,  1802, 
asking  Thurston  if  he  would  not  send  Finkle 
a  list  of  the  stockholders  in  the  marble  com- 
pany, and  the  amounts  they  had  paid  in,  and 
stating  that  Finkle  was  going  to  write  to  each, 
and  ask  them  what  they  would  take  for  it, 
and  what  commission  they  would  give  him 
for  selling;  and  that  he  would  also  like  Thunn 
ton  and  Frank's  (Pratf  s).  Also,  a  letter  of 
Mrs.  Ffnkle  to  Thurston,  dated  August  4, 
18SI3,  asking  Thurston  to  make  her  a  loan  of 
$200  for  one  year,  taking  her  marble  stock 
as  collateral.  Also,  a  letter  of  June  30,  1803, 
from  Finkle  to  Thurston,  asking  if  Thurston 
could  make  him  a  loan  of  $500  on  his  marble 
stodk,  etc.  Defendants  Introduced  a  writing 
which  recited  that,  whereas  a  valuable  tract 
of  land,  describing  it,  upon  which  there  was 
known  to  be  valuable  deposits  of  marble,  etc.. 


and  a  sound  Htle  to  which  property  was  guar- 
antied (that  said  property  had  been  pooled, 
and  divided  into  fifty  shares  of  $1,000  each, 
payable  in  installments),  therefore  the  under- 
signed agreed  to  take  and  pay  Pratt  or  Thurs- 
ton for,  as  above  stipulated,  the  number. of 
shares  set  <^posite  their  respective  names, 
Pratt  and  Thurston  agreeing  not  to  call  for 
payment  unless  the  deal  was  filled.  This  in- 
strument was  headed  '*Cedar  Ridge  Syndicate 
Shares."  It  was  signed  by  five  subscribers, 
each  for  one  share,  except  Finkle,  who  sub- 
scribed for  two  shares.  No  date  appears  on 
the  Instrument 

Maddoz  &  Starr,  for  plalntifeiB  in  &rror.    B* 
J.  &  J.  McOamiy,  for  defendant  in  error. 

PBR  OUEIAM.   Judgment  affirmed,  wtth 
directions. 


(99  Get.  ei7) 
BARIiB  V.  SATRB  et  al. 
(Supreme  Court  of  <3eorgia.     Oct  26»  1806.) 

ATTACBMBNT  A0ATX8T  NONRBSIBBinS-JURISniGTIOir 

— Waivbb  OF  Objbcitons— CoirrRAon— 

MbBTINO  Off  MlRDft— KVIDBNOa. 

1.  In  case  of  an  attachment  against  a  non- 
resident debtor,  executed  by  levy,  the  jurisdic- 
tion of  a  court  of  this  state  attaches  by  virtue 
of  the  seizure  of  the  property  of  such  nonresi- 
dent; and  where^  in  obedience  to  a  writ  of  at- 
tachment, the  officer  executing  the  same  seizes 
certain  property  as  the  proper]^  of  such  a  non- 
resident debtor,  and  so  makes  his  return  to  the 
court  it  acquires  such  jurisdiction  as  wUl  en- 
able it  to  proceed  to  judgment  subjecting  his 
Interest  in  the  property  to  the  payment  of  the 
debt  In  such  a  case,  If  the  alleged  debtor 
have  no  separate  leviable  interest  in  the  prop- 
erty, and  he  desires  to  call  in  question  the  ju- 
risdiction of  the  court,  he  should,  in  the  first  in- 
stance, plead  in  abatement;  and  if,  omitting  to 
do  this,  he  appears,  and  pleads  to  the  merits, 
the  jurisdiction  attaches  generally  by  operation 
of  law,  and  he  cannot,  at  a  subsequent  term,  be 
heard  to  plead  in  abatement  of  the  action.  Ac- 
cordinglv,  where  in  such  a  case  a  plea  in  abate- 
ment is  Improperly  allowed  to  be  filed  by  the  de- 
fendant after  the  first  term,  errors  at  the  trial 
and  errors  in  the  charge  of  the  court  wi^lch  re- 
late alone  to  matters  alleged  in  such  plea  afford 
no  ground  for  complaint  on  the  part  of  the  de- 
fendant 

2.  This  being  an  action  in  which  the  plalntiite 
sought  to  recover  upon  a  contract  which  they 
alleged  had  been  made  In  writing  between 
themselves  and  the  defendant  by  means  of  an 
epistolary  correspondence,  by  the  terms  of 
which,  as  they  insisted,  the  defendant  was  un- 
equivocally bound  to  pay  to  them  the  price  of 
certain  goods,  and  the  defense  being  that  no 
complete  and  binding  contract  for  the  purchase 
of  the  goods  had  ever  been  made  by  the  defend- 
ant, for  the  reason  that  the  letters  composing 
the  correspondence  plainly  showed  that  the 
minds  of  tne  parties  had  never  met  and  that 
they  had  never  "agreed  to  the  same  tning  in  the 
same  sense";  and  it  appearing  from  an  inspec- 
tion of  the  correspondence  that  if  not  clearly 
susceptible  of  the  construction  put  upon  the  let- 
ters by  the  plaintiffs,  they  were  at  least  ambig- 
uous; and  it  further  appearing  that  the  trisl 
judge  allowed  both  the  plaintiffs  and  the  de- 
fendant the  fullest  latitude  in  Introducing  evi- 
dence to  explain  the  true  intent  and  meaning  of 
the  letters,— the  defendant  cannot  complain 
that  the  jury  found  in  favor  of  the  plaintiffs' 
version  of  them,  there  being  ample  evidence  to 
support  the  verdict 
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8.  The  charge,  m  a  whole,  fairly  submitted 
the  respective  contentions  of  the  parties,  ana 
certainly  contained  no  misdirection  of  which 
the  defendant  had  a  right  to  complain;  and 
there  was  no  error  which  would  justify  the 
granting  of  a  new  trial. 

4.  The  verdict,  however,  was  inadvertently 
rendered  for  a  sum  $12  in  excess  of  what  the 
plaintiffs*  recovery  should  have  been.  This  er- 
ror has  been  corrected  by  an  appropriate  direc- 
Uon. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Carterarille;  T.  W. 
Milner,  Judge. 

Attachment  by  N.  C.  Sayre  and  others,  part- 
ners aa  Sayre  &  Gouper,  againat  E.  P.  Earle. 
From  a  Judgment  for  plaintiflFs,  defendant 
brings  error.    Affirmed,  with  directions. 

The  following  is  the  official  report: 
An  attachment  in  favor  of  Sayre  &  Couper, 
a  partnership  composed  of  N.  G.  Sayre,  R.  H. 
Gouper,  and  J.  J.  Calhoun,  against  E.  P.  Earle, 
was  levied  on  an  undivided  one-half  part  of  an 
interest  in  a  certain  tract  of  land  and  the  im- 
provCTaents  thereon,  *'now  in  use  as  an  ochre 
mill,"  as  the  property  of  defendant  By  their 
declaration  in  attachm«it,  brought  to  the  Sep- 
tember term,  1894,  of  the  city  court  of  Garters- 
vOle,  plaintiffs  alleged:  Earle  brought  from 
them  26^  tons  of  ochre,  at  $13  per  ton,  on 
or  about  August  4,  18^,  and  thereby  became 
indebted  to  them  $343.60,  besides  interest,  no 
part  of  which  he  has  paid.  The  declaration 
then  set  forth  the  issuing  and  levy  of  the  at- 
tachment, and  prayed  judgment  specially  and 
generally.  By  amendment  it  was  alleged  that 
the  amount  of  ochre  sold  to  defendant  was 
42.937  tons  of  ochre  at  $13  per  ton,  amounting 
to  $658.18;  and  that  the  $558.18  should  be 
credited  with  the  manufacturing  of  the  ochre 
at  $5  a  ton,  or  $214.68;  leaving  a  balance  due 
plaintiffs  of  $243.50,  besides  inteinest  This 
amendment  was  filed  June  17,  1895.  Defend- 
ant pleaded  denying  the  allegations  of  the  pe- 
tition.    Further,   that  on  the  day  of 

,  1894,  petitioner  shipped  to  him  100  bar- 
rels of  ochre,  to  be  sold  l^  him  for  them  on 
commission;  that  he  paid  on  June  27,  1894, 
the  freight  which  was  due  upon  this  shipment, 
$78.22,  and  also  the  storage  charges,  $45;  that 
prior  to  the  last-mentioned  date,  on  account 
of  being  unable  to  dispose  of  the  ochre,  and 
by  authority  of  petitioners,  he  had  the  ochre 
shipped  to  Henry  Irwin,  to  have  it  roasted, 
and  converted  into  another  commodity,  and 
paid  Irwhi,  by  authority  of  petitioners,  $122.- 
29;  that  he  also  paid  as  freight  for  the  ochre 
in  shipping  the  same  $33.60,  and  for  cartage 
$19,— making  a  total  outlay  upon  this  shipment 
of  ochre  of  $298.14;  that  under  contract  with 
petitioners  he  has  caused  to  be  manufactured 
for  them  41.875  tons  of  ochre  at  $5  per  ton, 
for  which  manufacturing  be  is  entitled  to 
$207>19,  and  they  are  hidebted  to  him  in  the 
total  sum  of  $506.33.  Further,  that  on  Au- 
gust 2,  1894,  he  demanded  payment  of  this 
sum  of  petitioners,  and  gave  them  the  oppor^- 
nihity  to  pay  It,  or.  If  they  preferred,  to  hav^ 
allowed  to  them  $13  per  ton  upon  the  entire 


output  of  ochre  which  has  been  shipped  to  this 
d^endant,  and  which  was  then  in  his  posses- 
sion at  Emerson.  The  amount  of  ochre  txx 
which  he  agreed  to  pay  $13  per  ton  was,  as 
before  stated*  41.875,  which,  at  $13  per  ton, 
entlUed  petitioners  to  a  credit  of  $499.31,  leav- 
ing a  balance  of  $7.02,  which  petitioners  are 
justly  indebted  to  him,  and  for  which  he  prays 
Judgment 

At  the  June  term,  1895,  defendant  filed  the 
following  plea  (numbered  7):  The  attachment 
is  illegally  levied,  in  that  It  la  a  levy  D^on 
property  and  assets  of  Eaxle  A  Oram,  a  oo- 
partnership.  The  property  seiied  was  bought 
with  the  proceeds  of  the  flixn,  and  the  firm's 
bushiesa  is  op«:ated  thereon,  and  a  seizure 
and  sale  of  the  property  levied  upon  would 
dissolre  the  partnership.  This  plea  was  veri- 
fied by.  affidavit  of  defendant's  attorney. 
Plaintiffs  moved  to  strike  this  plea  upon  the 
grounds:  (1,  2)  Because  It '  was  a  plea  in 
abatement,  was  not  filed  at  the  flrst  term,  and 
it  is  now  .too  late  to  ffie  the  same;  (?)  because 
it  was  not  verified  by  d^endant  in  perscm. 
This  motion  was  overruled.  Plaintiffs  except- 
ed pendente  lite,  and  upon  these  exceptions  as- 
signed  error  in  this  court 

At  the  conclusion  of  the  evidence  for  plain- 
tiffs defendant  moved  a  nonsuit,  because  (1) 
the  evidence  for  plaintiffs  did  not  make  oat  a 
case;  (2)  the  propositions  made  by  defendant 
in  his  letter  of  August  2d  was  not  accepted 
without  variance;  (3)  the  letter  of  defendant 
of  August  2di  imd  the  letter  of  plaintiffs  of 
August  6,  1894,  showed  that  there  was  not  a 
mutual  assent  \3j  the  parties  to  the  same  thing 
in  the  same  sense.  This  moti<a  was  over- 
n^ed,  and  to  this  ruling  defendant  excepted 
pendente  lite,  and  upon  it  assigned  error  in 
his  final  bill  of  exceptions. 

The  letter  of  August  2,  1894,  by  defendant 
to  plaintiffs,  was  as  foUaws: 

"I  am  advised  by  one  of  Mr.  Oram's  em- 
ployes that  you  have  been  to  Emerson,  and 
have  said  that  Mr.  O.  and  myself  have  not 
treated  you  right;  and  in  fact  have  8p<^en 
very  harshly  about  us  in  the  matter  of  the 
ochre  we  made  for  you.  Be  kind  enough  to 
look  over  the  statement  I  send  herewith,  and 
bearing  in  mind  the  facts  that  both  of  you 
told  me  when  I  was  in  Gartereiville  that  I  was 
to  do  the  best  I  could  for  you,  but  sell  the 
stuff;  ,and,  when  you  have  considered  the 
matter,  advise  me  if  I  or  Oram  have  done  any- 
thing as  yet  except  exactly  the  right  thing 
by  you.  We  contend  that  we  always  have 
and  always  will  pay  all  our  just  dues,  and,  if 
we  have  done  otherwise  by  you,  prove  it  and 
we  win  do  whatever  is  right  By  statement 
heijewith  you  are  in  our  debt  $505.30,  and,  un- 
less you  cannot  conveniently  remit  same,  I 
hope  to  have  your  check  for  the  amount  due 
at  once.  All  the  ochre  is  stiU  either  unsold 
or  unpaid  for,  so  that,  as  you  seem  to  wish  to 
dispose  of  it  yourselves,  you  can  do  so.  You 
can  either  do  this,  or.  If  you  had  rather.  I  will 
talve  all  the  ochre,  including  the  100  barrels 
sent  here,  and  the  80  barrels  sent  to  Chatta- 
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nooflt,  and  the  41  ban^is  now  at  Bmenon, 
from  yon,  and  pay  you  $13.00  ton  for  it  f .  o.  b. 
Bmeison;  and  this  Is  a  yery  good  offer,  be- 
canae  tbe  goods,  or  most  of  tbem,  are  very  in- 
ferior to  Oram's  ochre,  and  because  yon  of- 
fered these  same  goods  to  Lyon,  Hall  &  Oo. 
of  Baltimore  (and  cocdd  not  seU)  at  $14.00.  I, 
however,  much  prefer  that  you  send  me  draft 
for  amount  due  me  for  making  tbe  goods  and 
for  cash  for  ezpcsises  paid,  and  then  sell  them 
yourselYes,  for,  if  I  take  them  at  $13.00, 1  may 
be  six  months  in  getting  rid  of  them,  and  then 
make  only  $40  or  $50  on  the  lot  The  Item 
of  freight,  cartage  into  store,  and  storage  was 
hicurred  because  the  0/L  sent  here  was  pot 
into  store  by  S.  S.  Co.  while  I  was  tax  Garters- 
yille.  All  these  figures  I  can  send  you  re- 
ceipts for  when  you  decide  what  I  am  to  do. 

Statement 
New  York,  Aug.  2,  1894. 
Sayve  ft  Gouper,  Dr.,  to  Barle  &  Oram, 
lianafactnring  and  barrelUng  221  bbls., 

41  tons,  875  lbs.,  $5.00  per  ton $207  19 

Preight  cartage  to  store,  and  storage  to 

date    123  22 

(Goodi  at  Gatey's  Store,  West  St, 
N.  Y.) 
Gash  paid  to  Henry  Irwin,  Bethlehem, 

fbr  roasthur  100  bbls.  sent  to  N.  X . . .  122  29 
Freight  jpaid  on  C/L  from  Bethlehem 

toN.  tT 88  09 

Oartase   paid    from    Ossey's   store   to 
R«  B.  »••••.•...•..•....•.,••»•..       18  00 

$506  80 

"You  may  have  the  receipted  bills  foj:  all 
these  items  if  you  want  them." 

The  letter  frcvn  plaintiffs  to  defendant  of 
August  6y  1894,  was  as  follows: 

"Your  letter  of  the  27  (?)  Inst  was  received 
Saturday.  We  accept  your  offer  of  $13.00 
per  ton  f.  o.  b.  Emerson  for  the  ochre.  By 
inclosed  copy  statement  from  Mr.  Wheeler 
you  will  see  that  there  are  49  barrels  of 
ochre  at  Emerson,  instead  of  41,  as  you  sup- 
posed. The  8  barrels  of  unground  ochre  is 
the  lot  Mr.  Oram  made  up  separate  from  the 
other.  It  is  from  the  vein  at  the  back  end  of 
our  tunnel,  and  is  the  best  we  have  taken  out 
It  is  already  grinding,  but  when  Wheeler 
ground  the  last  lot  the  barrels  gave  out,  and 
he  had  to  leave  this  unground.  The  inclosed 
statement  shows  you  to  be  due  us  $343.50. 
Please  remit  this  amount,  and  close  up  the 
whole  thing. 

Statement 
Mr.  B.  P.  Earle,  to  Sayre  &  Gooper. 
Dr. 
T6 100  bbls.  ochre  bi  N.  Y. 

-    80     "        -     "  Chatt 

«    49     -        ••      ••  Emerson. 

"^    -     42.937  tons,  at  $13.00. . .  $558,18 

Or. 
Btr  maaolg.  42.937  tons  at $5.00« .....    214  68 

Amount  due  S.  &  G... •••••• $343  50 

Wheeler  Statement." 

There  was    a    verdict   for    plaintiffs  for 
$343.50  principal,  with  interest,  and  finding 
both  a  general  Judgment  and  a  special  judg- 
v.25s.E.no.20— 60 


ment  on  the  attachnaent,  and  finding  the. 
property  levied  on  subject  Defendant  mov- 
ed for  a  new  trial,  and,  his  motion  being 
overruled,  excepted. 

The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Further,  because  the  court  erred 
in  admitting  over  defendant's  objection,  the 
grounds  not  being  stated,  the  following  evi- 
dence of  B.M.PattilIo:  "Q.  Read  that  clause, 
and  state  what  you  would  understand  by  it 
as  a  business  man:  'You  can  either  do  this, 
or,  if  you  had  rather,  I  will  take  all  the 
ochre,  including  the  100  barrels  sent  here, 
and  the  80  barrels  sent  to  Ohattanooga,  and 
the  41  barrels  now  at  Emerson,  from  you, 
and  pay  you  $13.00  per  ton  f.  o.  b.  Emer- 
son.* A.  It  means  'free  on  board  the  cars  at 
$13.00  per  ton.'  The  way  I  understand,  it 
means  the  buyer  pays  $13.00  for  it  there. 
Takes  it  as  if  it  was  there."  Movant  con- 
tends that  this  evidence  was  objectionable, 
because  it  was  but  the  opinion  and  conclu* 
sion  of  the  witness,  and  because  it  was  the 
province  of  the  Jury,  and  not  of  the  witness, 
to  determine  what  the  proposition  meant 

Because  upon  the  cross-examination  of  0. 
M.  Jones,  witness  for  the  defendant,  by 
plaintiffs*  counsel,  the  court  on  its  own  mo- 
tion, ruled:  "The  question  as  to  whether  or 
not  this  land  is  a  partnership  property  is  a 
question  that  must  be  proved  by  the  evi- 
dence of  a  title  to  such  property.  Interest  in 
land  is  controlled  by  writing."  Alleged  to 
be  error  because,  since  title  to  realty  must  be 
laid  in  the  Individual,  natural  or  artificial, 
the  fact  that  such  realty  is  partnership  prop- 
erty must  come  from  other  sources  than  the 
title  deeds.  Further,  because  it  is  competent 
to  prove  partnership  in  realty  by  other  evi- 
dence than  the  title  deeds. 

Error  in  charging  the  Jury  as  follows  In 
stating  the  contentions  of  defendant:  "The 
defendant  claims  that  he  did  not  purchase 
from  plaintiffs  the  ochre,  as  claimed  in  the 
declaration  of  plaintiffs;  that  a  certain  lot  of 
ochre  was  put  into  his  possession  and  placed 
in  his  trust  by  plaintiffs;  tiiat  he  was  to  sell 
the  same,  and  make  returns,  under  the  terms 
and  conditions  as  set  out  in  his  plea,  or  rath- 
er contends  before  you—  It  is  his  conten- 
tion before  you  that  he  has  never  made  any 
contract  for  the  purchase  of  ochre  from 
plaintiffs,  or  such  contract  as  is  contended 
for  by  plaintiffs."  Alleged  to  be  error  be- 
cause an  incorrect  statement  of  defendant's 
plea  and  contention.  Further,  because  an 
incomplete  and  misleading  statement  of  de- 
fendant's pleas  and  contentions. 

Error  in  charging,  in  stating  the  contentions 
of  the  parties:  "To  these  pleas  tbe  plain- 
tiffs reply  that  at  the  time  mentioned  in  the 
letter  of  August  2,  1894,  I  beUeve,  that  th« 
defendant  proposed,  he  having  in  his  posses- 
sion certain  quantities  of  ochre  which  had 
been  previously  shipped  to  him  at  New  York 
and  to  Ohattanooga,  proposed  that  he  would 
pay  to  the  plaintiffs  the  amount  stated  in  the 
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letter  per  ton,  free  on  board  the  cars  at 
Emerson,  Georgia,  for  all  this  ochre,  or  he 
would  charge  them  for  the  freight  that  he 
had  advanced  for  storage  and  drayage,  and 
expenses  that  had  been  paid  out  by  him  in 
consequence  of  the  preparation  of  the  ochre 
by  burning  it  or  some  other  process,  and  set- 
tle the  case  with  them  upon  those  terms; 
they  paying  him  the  amount  of  these  debts 
that  he  had  expended  and  paid  out,  allowing 
them  the  right  to  take  back  their  property,— 
to  take  back  the  ochre  they  had  shipped,— 
and  sell  it'  or  dispose  of  it  themselves."  Al- 
leged to  be  error,  because  an  Incorrect  state- 
ment of  the  defendant's  pleas  and  state- 
ments; further,  because  it  is  a  misleading 
and  confusing  statement  of  the  contentions 
of  the  parties. 

Error  in  charging:  "Look  to  the  evidence, 
and  see  what  the  defendant  Intended  to  offer 
for  the  ochre,— whether  he  intended  to  offer 
them  $13.00  per  ton  free  on  board  the  cars, 
he  paying  and  assuming  all  the  charges  after 
it  left  Emerson,  or  not.  If  you  find  that  that 
was  his  intention,  and  that  intention  was 
known  to  the  parties  at  the  time,  and  they 
accepted  the  conditions,  then  you  will  enforce 
the  contract**  Alleged  to  be  error,  because  It 
does  not  discriminate  between  the  ochre  that 
had,  prior  to  the  date  of  the  alleged  contract 
of  August  2d,  been  sent  aveay  from  Emerson, 
and  which  had  been  in  defendant's  custody 
for  some  time  prior  to  that  date,  and  the 
ochre  which  was  then  at  Emerson;  because, 
since  there  was  no  contention  on  the  part  of 
the  defendant  that  he  was  not  to  pay  the 
charges  on  the  41  barrels  taken  at  Emerson 
under  the  proposition  of  August  2d,  this 
charge  amounts  to  a  direction  to  the  juiy  to 
find  for  the  plaintiffs  the  full  amount  claim- 
ed; because  the  correspondence  does  not  make 
ah  ambiguous  contract,  but  shows  that  there 
was  never  any  mutual  agreement  upon  the 
same  thing  In  the  same  sense,  and  should  not 
have  been  submitted  to  the  Jury  as  a  contract 
ambiguous  in  its  terms. 

Error  in  charging:  'If  you  find  that  that 
was  not  his  Intention,  or  that  the  acceptance 
on  the  part  of  the  plaintiffs  was  not  a  full, 
complete,  and  absolute  acceptance  of  the  prop- 
osition, but  added  to  that  any  condition  or  any 
variance  In  any  way  to  the  terms  of  the  prop- 
osition, as  contained  In  the  letter,  then  the 
plaintiffs  would  not  be  entitled  to  recover  up- 
on the  contract  as  they  contend  raised  by  the 
Interpretation  as  they  Insist  upon  that  letter.*' 
Alleged  to  be  error,  because  it  is  a  confusing 
and  misleading  enunciation,  and  fails  to  en- 
lighten the  Jury  as  to  their  duty. 

Error  In  charging:  **If  you  should  find  that 
at  the  time  the  defendant  wrote  that  letter 
dated  August  2d,  that  he  had  already  had  In 
his  possession  100  barrels  of  ochre  shipped  to 
him  to  New  York,  and  also  100,  or  any  part, 
of  the  ochre  shipped  to  him  at  Chattanooga, 
and  he  knew  at  the  time,  having  it  in  his  pos- 
session, that  the  plaintiffs  still  had  other 
ochre— forty-odd   barrels— at  Emerson,   which 


he  reduced  to  his  possession  by  directing  his 
agents,  or  persons  under  his  control,  to  ship  to 
him  at  any  point,  and  he  knew  at  the  time  he 
ordered  this  ochre  that  the  plaintiffs  demand- 
ed the  sum  of  $13  per  ton  f.  o.  b.  cars  at  Em- 
erson, Ga.,  and  you  find  that  he  reduced  the 
property  to  his  possession  without  their  knowl- 
edge and  thefar  understanding,  then  In  law  he 
would  be  liable  to  them  for  that  amount. 
And  in  that  event  they  would  not  be  llaMe  for 
any  of  the  charges  for  freight,  or  fbr  cartage, 
or  for  any  process  of  manufacturing  through 
which  the  ochre  was  put  by  him  subsequent 
to  the  delivery  of  the  ochre  at  Emerson  to  hla 
address.*'  Alleged  to  be  error,  because  It  doee 
not  discriminate  between  the  ochre  at  Bmer* 
son  to  be  delivered  ''and  the  ochre  at  New 
York"  and  Chattanooga,  which  had  been  de- 
livered prior  to  that,  and  upon  which  defend- 
ant had  paid  storage,  drayage,  roasting  char- 
ges, etc.  Further,  because  it  eliminates  from 
the  Jury*8  consideration  defendant's  plea  of 
set-off.  Further,  because  it  was  not  warrant- 
ed by  the  evidence  and  proof,  and  is  not  the 
law  of  the  case. 

Error  In  charging:  "If  you  find  that  the  de- 
fendant is  in  possession  under  his  direction, 
under  his  conduct,— by  his  conduct,— of  ""any 
amount  of  ochre,  or  the  amount  of  ochre  aa 
claimed  by  the  plaintifliB,  then,  in  equity,  he 
would  be  entitled,  and  hi  law  he  would  be 
entitled,  to  recover;  that  is,  the  plaintiflls 
would  be  «itltled  to  recover  from  him  the  val- 
ue of  that  ochre  at  the  time  it  was  delivered 
to  him.'*  Alleged  to  be  error,  because  not 
clear,  and  because  calculated  to  confuae. 
Further,  because  not  warranted  by  the  allega- 
tions or  proof.  Further,  because  it  ignores 
defendant's  plea  and  proof,  and  restricts  the 
Jury  to  the  consideration  of  the  defendant  re- 
ceiving the  ochre,r  and  is  a  direction  to  find  for 
the  plaintiffs;  since  defendant  admitted  hav- 
ing received  the  ochre  sued  for,  contending 
for  a  set-off  against  Its  value. 

Error  in  charging:  •^ow,  hi  reference  to 
the  plea  filed  by  the  defendant,  as  to  the  right 
of  the  plaintiffs  to  levy  this  attachment  upon 
partnership  property,  there  is  in  evidence  be- 
fore you  a  deed  from  some  person.  I  don't 
know  who  is  the  maker.  The  deed  is  to  B^le 
and  Oram  individually.  The  effect  of  that 
deed  is  to  convey  that  property  to  these  two 
gentlemen  individually,  not  as  partners;  they 
owning  an  undivided  half  Interest  each  under 
that  deed.  Ajid  if  you  find  that  the  property 
described  in  that  deed  is  the  property  levied 
upon  by  the  sheriff  under  this  attachm^it, 
why  then  the  levy  would  be  good,  because  the 
individual  property  would  be  liable.  B.  P. 
Earle  wouM  be  liable  to  attachment  in  this 
case,  and  in  that  event  you  would  find  for 
the  iilaintiffs  on  that,  issue."  Alleged  to  be 
error,  because  It  fails  to  present  the  law  as  to 
partnership  property  in  realty  not  being  sub- 
ject to  attachment  Further,  because  it  makes 
the  partnership  property  hi  the  realty  in  is- 
sue "upon  the  paper  title."  Further,  because 
it  withdraws  from  the  Jury's  consid^tion  all 
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the  testimony  of  tbe  witn/esses  tbat  this  really 
waa  partnership  asseta.  Further,  because  It 
Is  an  expression  of  an  opinion  that  all  said 
testimony  was  unjtme,  or  should  be  disregard- 
ed by  the  }ury.  Further,  because  It  Is  an  un- 
warranted direction  to  disregard  the  evidence 
of  partnership  Interest  In  this  realty  as  shown 
by  the  testimony,  and  because  It  was  a  di- 
rection unwarranted  by  the  facta  of  the  case 
to  find  for  the  plaintiffs. 

J.  W.  Harris,  Jr.,  for  plaintiff  la  erxoc    A« 
fik  Johnson,  for  defendants  in  wtat. 


Judgment  affinned,  with 


PJW  CURIAM, 
dliectloD.' . 

(93  Va.  660) 

CHESAPEAKE  &  0.  R.  CO.  ▼.  ANDERSON. 

(Supreme  Court  of  Appeals  of  Virginia.     Oct 

5,  1806.) 

lUlLBOAD  CoifPANIBS— krSOTIOir  OF  TAB8FA8SBB— 
SOOPB  OF   SbRYAKT*8  AUTHORITT  —  ACTIOX    FOR 

iKJURiBs— Instructions— SuFFiciBifCT  of  BSti- 

PBI70B. 

1.  In  an  actkm  against  a  railFoad  company 
for  injurlee,  It  appeared  that  plaintiff  f ot  on  a 
box  car  to  steal  a  ride;  and  he  testified  that 
after  the  train  started  he  was  kicked  off  by 
one  of  the  trainmen,  and  was  injured.  Hdd 
thatt  though  plaintiff  was  a  tnegBJRser,  if  he  waa 

S*yen  no  reasonable  opoortunity  without  ezpoft- 
ig  himself  to  danger,  bu^  was  forced  to  leave 
the  train  while  it  was  in  motion,  by  force  exer- 
cised by  defendant's  employes  within  the  scope 
of  their  employment,  and  in  so  lea.ying  he  re- 
ceived his  injuries,  defendant  was  liable. 

2.  It  was  not  error  to  refuse  to  charge  that.  If 
the  oomprny's  rules  authorized  the  conductor 
alone  to  expel  a  trespasser,  the  brakeman  waa 
without  authority  to  do  so,  and  therefore  de- 
fendant was  not  liable;  as  ft  excluded  from  the 
jury  consideration  of  evidence  that  though,  un- 
der the  rules  of  the  company,  no  authority  was 
conferred  on  a  brakeman  to  expel  a  trespasser 
from  a  train,  it  had  been  their  custom  to  do  so, 
and  such  custom  was  known  to,  and  acquiesced 
in  by,  defendant. 

3.  While  the  expulsion  of  trespasBers  from 
the  cars  bv  a  brakeman  is  not  a  duty  incident 
to  his  employment,  if  it  is  the  custom  of  brake- 
men  to  eject  tre6i)a88ers,  and  the  railroad  com- 
pany knows,  or  ought  to  know,  of  the  custom, 
authority  to  do  so  may  be  inferred,  and  the  com- 
pany be  held  liable  tor  damage  resulting  from 
an  unlawful  exercise  of  sudi  authority. 

4.  In  an  action  against  a  railroad  company,  it 
appeared  that  plaintiff  got  on  a  box  car  to  steal 
a  ride.  He  testified:  That  he  got  on  between 
two  box  cars,  and  was  standing  between  the 
cars,  when  a  man  said,  "What  are  you  doing?" 
That  he  just  turned  his  back  to  get  off '*and  he 
kicked  me  and  knocked  me  off."  His  testi- 
mony placed  the  man  who  kicked  hiip  off  on  top  of 
the  car,  and  he  testified  that  the  man  had  noth- 
ing In  his  hands;  **It  felt  like  a  kick;"  ''I  guess 
it  was  a  kick."  The  testimony  showed  that 
from  the  top  of  the  car  to  plaintiff's  shoulder, 
where  he  said  he  was  kicked,  was  3^  feet,  and 
that  it  was  impossible  for  a  man  to  stand  on  top  of 
the  car  and  kick  down  8^  feet,  especially  when 
the  cars  were  In  motion.  Hddp  that  a  verdict 
for  plaintiff  was  contrary  to  the  law  and  evi- 
dence. 

Error  to  circuit  court,  Botetourt  county; 
Henry  E.  Blair,  Judge. 

Action  by  C^bln  H.  Anderson  against  the 
Cbesapeake  &  Ohio  Railroad  Company  for 
personal  Injuries  caused  by  defendant's  neg- 


ligence. There  was  a  Judgment  In  favor  of 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

B.  L.  PaiTlah,  for  plaintiff  in  error.  G.  K. 
Anderson,  for  defendant  in  error. 

OARDWELIj,  J.  Tills  is  a  writ  of  error  to 
a  judgment  of  the  circuit  court  of  Botetourt 
county  in  favor  of  the  defendant  In  error,  an 
Infant  suing  by  next  friend,  against  the 
plaintiff  in  error,  the  Chesapeake  &  Ohio 
Railroad  Company,  for  the  sum  of  $2,845. 
On  the  5th  day  of  August,  1894,  the  plaintiff 
in  error,  which  Is  a  common  carrier  operat- 
ing a  line  of  railway  through  the  state  of 
Virginia  and  other  states,  ran  one  of  Its 
fast,  tfarou£^  freight  trains,  known  as  **Traln 
No.  99,"  from  the  town  of  Gladstone  to  the 
town  of  Clifton  Forge,  In  Virginia,  In  charge 
of  one  crew.  The  crew  which  took  charge 
of  the  train  at  Gladstone,  and  was  reliev- 
ed at  Clifton  Forge,  consisted,  besides  the 
engineer  and  fireman,  of  Conductor  Lew- 
is and  two  brakemen,  Rudisill  and  John- 
son. The  train  stopped  at;  Eagle  Rock  (call- 
ed some  times  ''Eagle  Mountain")  for  the 
purpose  of  taking  water.  Aboi^t  the  time 
it  started  from  Eagle  Rock,  the  defendant 
In  error  (the  plaintiff  In  the  court  below), 
a  youth  between  16  and  17  years  of  age, 
got  on  a  box  car  to  steal  a  ride;  and,  ac^ 
cording  to  his  statement,  he  was  standing 
between  two  box  cars,  and  after  the  train 
started  he  was  kicked  off  by  one  of  the  crew 
of  the  train,  and  in  consequence  of  the  kick 
fell  on  the  track,  was  run  over  by  one  or 
more  of  the  cars,  and  lost  his  right  leg  above 
the  knee,  and  his  right  arm, near  the  sh<^ul- 
der. 

The  grounds  relied  upon  by  the  plaintiff 
in  error  in  Its  petition  for  a  reversal  of  the 
Judgment  are:  (1)  The  rejection  by  the  court 
of  the  second  instruction  asked  for  by  the 
aefendant  at  the  trial;  (2)  the  addendum  or 
amendment  made  by  the  court  to  the  third 
instruction;  (3)  the  ruling  of  the  court  in  re- 
jecting the  fifth  instruction;  (4)  the  ruling  of 
the  court  in  giving  two  Instructions  asked 
for  by  the  plaintiff;  and  (5)  the  action  of  the 
court  in  overruling  the  motion  of  the  defend- 
ant to  set  aside  the  verdlcf  of  the  Jury  be- 
cause contrary  to  the  law  and  the  evidence. 

We  will  consider  first  the  error  assigned  to 
the  ruling  of  the  court  In  giving  two  in- 
structions asked  for  by  the  plaintiff.  The 
first  is  as  follows:  "Although  the  Jury  may 
believe  that  Corbln  Anderson,  the  plaintiff, 
had  no  business  or  right  to  be  on  defendant's 
train,  and  was  a  trespasser  thereon,  yet  if 
they  further  believe  that  he  was  given  no 
reasonable  opportunity,  without  exposing 
himself  to  danger,  but  was  forced  to  leave 
the  train  while  the  same  was  In  motion,  by 
reason  of  force  exercised  by  the  employes  of 
said  company,  or  any  of  them,  within  the 
scope  of  their  employment,  and  that  in  so 
leaving  he  received  the  injuries  complained 
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of,  they  mnst  fli^d  a  verdict  for  the  plain- 
tiff." The  second  Instruction  vras  as  to  what 
the  jury  should  take  into  consideration  in 
assessing  damages,  should  they  find  for  the 
plaintiff;  and,  if  it  was  proper  to  give  the 
first  instruction,'  the  second  should  also  have 
been  given.  It  was  said  by  Lee,  J.,  in  Early 
V.  Garland's  Lessee,  13  Grat  9,  *'Where  there 
Is  evidence  tending  to  make  out  the  suppos- 
ed case,  however  inadequate  in  the  opinion 
of  the  court,  or  to  however  little  weight  it 
may  be  deemed  entitled,  it  is  best  and  safest  to 
give  the  instruction,  if  it  propound  the  law"; 
citing  Hopkins  v.  Richardson,  9  Grat.  485, 
and  Parish  v.  Reigle,  11  Grat  697-719. 
With  this  rule,  sanctioned  and  approved  as 
it  has  been  in  numerous  decisions  of  this 
court,— see  the  opinion  of  Riely,  J.,  in  Micble 
V.  Cochran  (decided  at  the  present  term)  25 
S.  E.  884,  and  the  cases  there  cited,— we  can- 
not say  that  this  assignment  of  error  should 
be  sustained.  Whether  the  verdict  of  the 
jury  was  sustained  by  sufficient  evidence,  or 
was  against  evidence,  is  another  and  differ- 
ent quei^on. 

The  second  instruction  asked  for  by  the  de- 
fendant, and  r^ected,  distinctly  propounded 
the  proposition  that  if  Conductor  Lewis  was 
in  charge  of  defendant's  freight  train  at  the 
time  of  the  accident,  with  sole  power,  under 
defendant's  rules  and  regulations,  to  deter- 
mine who  should  be  expelled  from  the  train, 
and  if  one  of  the  brakemen  on  the  train, 
without  authority  from  the  conductor  to  expel 
the  plaintiff,  kicked  the  plaintiff  from  the 
train,  and  thereby  caused  the  injury  com- 
plained of,  the  act  of  the  brakeman  was 
outside  the  scope  of  his  duplies,  and  did  not 
render  the  defendant  liable  for  the  injuries 
resulting  from  the  act  In  other  words,  it 
said  to  the  juiy  that  if  the  niles  of  the  com- 
pany authorized  the  conductor,  Lewis,  alone 
to  expel  the  plaintiff,  who  was  a  trespasser, 
from  the  train,  the  brakeman,  Callaghan, 
was  without  authority  to  do  so,  and  therefore, 
though  the  jury  found  from  the  evidence  that 
Callaghan  did  in  fact  eject  the  plaintiff,  and 
in  such  a  manner  as  to  cause  the  injury,  the 
defendant  company  could  not  be  held  liable 
for  the  injury.  It,  in  effect  excluded  from 
the  jury  the  right  to  take  into  consideration 
any  evidence  tending  to  show  that  while,  un- 
der the  rules  of  the  company,  no  authority 
was  conferred  upon  a  brakeman  to  expel  a 
trespasser  from  the  train,  it  had  been  the  cus- 
tom of  the  brakemen  to  do  so,  and  that  this 
custom  was  known  to  the  company  and  it 
acquiesced  in  it  The  question  here  pre- 
sented is  one  of  first  impression  in  our  state, 
and  hafl  been  adjudicated  by  the  courts  of 
last  resort  in  but  few  of  the  states  of  the 
Union.  The  first  instruction  asked  for  by 
the  plaintiff,  and  given  by  the  court,  recog- 
nized that  the  burden  of  proof  was  on  the 
plaintiff  to  show  that  Callaghan  was  acting 
wlthhi  the  scope  of  his  authority  as  brake- 
man  when  he  ejected  the  plaintiff  from  the 
train.     We  think,  upon  reason  and  authority, 


that  the  duty  of  a  brakeman  to  expel  tres^ 
passers  from  a  freight  train  cannot  be  im- 
plied merely  from  the  fact  that  he  is  in  the 
service  of  the  company  In  that  capacity.  The 
word  "brakeman"  is  defined  by  Webster  as 
follows:  "The  man  whose  business  it  Is  to 
manage  the  brake  on  railways."  It  was  said 
by  Chief  Justice  Shaw  in  Farwell  v.  Rail- 
road Corp.,  4  Mete.  (Mass.)  49,  cited  by  Story 
in  his  woik  on  Agency  (pages  667,  568):  'rro 
say  that  the  master  shall  be  responsible  be- 
cause the  damage  Ui  caused  by  his  agents  is 
assuming  the  very  point  which  remains  to  be 
proved.  'Hhef  are  his  agents  to  some  extent 
and  for  some  purposes;  but  whether  be  is  re^ 
sponsible,  in  a  pardcolar  ease,  for  their  neg- 
ligence or  misconduct,  is  not  decided  by  the 
single  fact  that  they  are,  for  some  purposes, 
hie  agents.**  "Where  there  is  no  authority  to 
do  the  act  the  fact  that  the  person  doing  it  is 
the  servant  of  another  does  not  render  the 
master  liable.**  Wood,  Mast  &  8,  655,  This 
latter  rule,  however,  applies  only  in  that  class 
of  cases  where  the  master  owes  no  duty  to 
third  persons,— ft  case  of  a  trespasser,  bb  here, 
where  the  master  owes  only  the  duty  that 
one  human  being  owes  to  another.  Id.  656. 
See,  also,  2  Wood,  Ry.  Jaw  (Ed.  1885)  p. 
1202,  f  816.  In  the  case  of  Marion  v.  Rail- 
road Co.,  69  Iowa,  428.  13  N.  W.  416,  cited  in 
note  to  W^ood,  Maat:  &  S.  656,  it  was  held 
that  where  a  brakeman,  who  only  had  au- 
thority to  remove  persons  from  the  cars  when 
so  ordered  by  the  conductor,  removes  a  per- 
son without  such  authority,  his  act  is  in  ex- 
cess of  his  authority,  and  the  company  is  not 
liable  therefor.  In  the  case  of  Railroad  Oo. 
V.  Anderson,  82  Tex,  616,  17  S,  W.  1039,  the 
supreme  court  of  Texas  held  that  there  could 
be  no  recovery  against  a  railroad  company 
for  an  injury  caused  by  the  improper  ex- 
pulsion of  a  trespasser  from  a  freight  train 
by  a  brakeman;  that  where  a  recovery  is 
sought  of  the  master  for  an  Injury  inflicted 
by  his  servant,  the  plaintiff  must  show  that 
the  servant  did  the  wrong  while  acting 
within  the  scope  of  his  authority;  and  that  a 
brakeman  on  a  railroad  train  has  no  implied 
authority  to  eject  trespassers  from  the  cars. 
To  the  same  effect  is  the  decision  of  the  su- 
preme court  of  appeals  of  West  Virginia  In 
the  recent  caae  of  Bess  v.  Railroad  Co.,  86 
W.  Va.  492,  14  S.  B.  234.  A  different  view, 
however,  was  taken  by  the  court  of  appeals 
of  New  York  in  the  case  of  Hofl!man  v. 
Railroad  Ck>.,  41  Am.  Rep.  337.  It  was  there 
held  that  a  recovery  against  the  railway 
company  for  an  injury  to  an  eight  year  old 
boy,  resulting  from  being  kicked  off  the  cars 
while  the  train  was  moving  about  ten  miles 
an  hour,  was  warranted.  But  it  was  said 
in  the  opinion  that  there  was  a  very  sharp 
conflict  in  the  evidence  upon  the  question 
whether  the  boy  was  kicked  off  by  the  con- 
ductor or  the  brakeman,  and  that  the  find- 
ing of  the  jury  was  not  claimed  to  be  unsup- 
ported by  the  evidence.  It  is  true,  the  court 
said  that  the  concession  that  the  authority 
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in  the  conductor  to  remove  a  trespasser  In  a 
lawful  manner  Is  incident  to  his  position  must 
be  made  in  respect  to  the  authority  of  a 
brakeman  who  finds  a  trespasser  on  the  plat- 
form of  the  car;  but  when  the  facts  and  cir- 
cumstances of  that  case,  as  gathered  from  the 
opinion  of  the  court,  are  considered,  we  do 
not  think  that  the  decision  is  authority  in  the 
case  at  bar. 

The  case  of  Railway  Co.  v.  Mother  (Tex. 
Civ.  App.)  24  S.  W.  79,  is  cited  by  counsel  for 
defendant  In  error  with  apparent  confidence; 
but  a  careful  examination  of  the  case  discloses, 
we  think,  that  it  does  not  sustain  his  conten- 
tion. In  Mother's  Case  it  was  held:  (1)  'tA 
trespasser  Improperly  expelled  from  a  car  b7 
a  brakeman,  who  seeks  to  hold  the  c(»npany 
liable  therefor,  must  show  that  the  acts  of  the 
brakeman  were  within  the  scope  of  the  au- 
thority in  t&ct  conferred  on  him  by  the  com- 
pany, since  the  duty  of  expelling  trespassers 
rests,  prima  facie,  on  the  conductor."  (2) 
'Though  a  brakeman  may  have  no  authority 
to  use  physical  force  to  expel  trespassers  from 
the  car,  yet,  if  he  is  clothed  with  authority  to 
order  them  off,  the  company  is  liable  for  the 
death  of  a  trespasser  who  was  compelled  to 
leave  the  train,  while  In  motion,  by  the  brake- 
man's  abusive  language,  threatening  gestures, 
and  threats  of  arrest."  (3)  "Evidence  Hiat  a 
railroad  company  had  knowledge  of  a  custom 
of  Its  brakemen  to  order  b^ospassers  from  its 
cars,  and  to  eject  them  therefrom,  supports  a 
finding  by  the  jury  that  it  had  vested  its 
brakeman  with  implied  authority  to  order  tres- 
passers from  the  cars,  so  as  to  render  it  liable 
for  the  improper  exercise  of  such  authority  by 
one  of  tliem."  The  proof  is  conclusive  in  that 
caJM  that  H  was  usual  for  brakemen  to 
put  trespassers  off  the  cars,  and  that  it  waj9 
a  general  practice  among  railroad  brakemen 
to  put  them  off.  The  court  says  this  in 
the  opinion,  and  adds:  "As  stated  in  the 
findings  of  tact,  no  express  authority  waa 
8how9  from  the  company  to  its  brakemen  in 
the  premises,  but  no  witness  was  introduced 
to  show  that  it  was  not  fully  aware  of  the 
common  practice  for  them  to  give  these  or- 
ders, nor  was  the  testimony  of  these  witnesses 
in  any  manner  contradicted  or  called  in  ques- 
tion. Under  the  circumstances,  we  think  the 
evidence  not  only  sufildent  to  justify  the  sub- 
mission of  the  question  of  authority  to  the  ju- 
ry, but  also  sufficient  to  sustain  their  finding 
that  it  in  fact  existed.  In  fact,  had  not  our 
supreme  court  already  decided  otherwise,  we 
would  have  felt  very  much  disposed  to  agree 
with  the  New  York  court  In  Hoffknan  v.  Ball- 
road  Co.,  4  Am.  &  png.  R.  R.  Oas.  587,  In  hold- 
ing that  the  practice  for  brakemen  to  expel 
trespassers  from  railway  cars  is  so  general 
that  they  should  be  held  to  have  Implied  au- 
thority to  do  so,  in  the  absence  of  a  showing 
to  the  contrary." 

In  the  case  at  bar  it  was  proved  by  all  the 
employes  of  the  defendant  company  on  duty 
on  the  train  No.  99,  from  which  the  plaintiff  al- 
leged that  he  had  been  kicked,  and  br  Carlisle; 


superintendent  oi  that  divlson'  of  the  eom- 
pany's  road,  that  the  custom  of  its  brakemen 
was  to  obey  the  rules  of  the  company,  and  to 
report  trespassers  to  their  conductors,  respec- 
tively, and  that  the  custom  at  the  time  of  this 
accident  was  not  for  brakemen  to  violate  the 
rules,  and  to  put  trespassers  off  themselves. 
Hie  law  in  Virginia,  as  elsewhere,  holds  rail- 
road companies,  as  common  carriers,  to  the 
strictest  responsibility  in  the  selection  of  their 
servants  and  agents,  and  for  the  exercise  of 
care,  vigilance,  and  skfll  6a  i^e  part  of  all 
persons  employed  by  them.  Consequently 
their  servants  and  agents  should  be  employed 
with  a  view  to  their  Intelligence,  integrity,  ex- 
perience, and  fitness  to  perform  the  duties  that 
may  be  required  of  them  by  the  rules  and  reg- 
ulations of  the  company.  To  say  that  the  rail- 
road company  shall  not  be  Ulowed  to  prescribe 
the  duties  thai  the  servant  or  agent  it  em- 
ploys shaU  or  shall  not  perform  would  be  to 
establish  a  harsh  rule,  indeed,  and  one  under 
which  the  master  ml^t  be  held  liable  for  an 
injury  inflicted  upon  one  to  whom  he  owes  no 
contractual  duty,  simply  from  the  fact  that 
the  injury  was  inflicted  by  the  wrongful  act 
of  a  person  who  happens  to  be  in  his  service. 

We  think  that  ^he  defendant's  Instruction 
No.  2  was  properly  rejected,  but  wliile  we  are 
of  opinion  that  the  expulsion  of  trespassers 
from  the  cars  by  a  brakeman  is  not  a  duty  in- 
cident to  the  position  he  occupies,  and  that  au- 
thority to  do  so  does  not  arise  by  implication, 
we  are  also  of  opinion  that  if  it  was  the  cus- 
tom of  the  brakemen  to  eject  trespassers,  and 
the  railroad  company  knew,  or  ought  to  have 
known,  of  the  custom,  authority  to  do  so  might 
be  inferred,  and  the  company  be  held  liable 
for  damage  resulting  from  an  Improper  and 
unlawful  exercise  of  the  authority  by  the 
brakeman. 

The  next  assignment  of  error  is  to  the  action 
of  the  court  in  addlpg  an  addendum  or  amend- 
ment to  the  third  instruction  asked  for  by  the 
defendant  company.  This  Instruction  Is  pred- 
icated upon  evidence  adduced  by  the  defendant 
company  to  show  that  while  it  had  been  agreed 
between  Callaghan,  a  brakeman  on  an  east- 
bound  freight  train  standing  on  a  side  trade  at 
Bessemer,  one  mile  west  of  Eagle  Rock,  and 
RudlsIU,  the  front  btakeman  on  train  No.  99, 
that  they  would  change*  places,— Rudlslll  to  make 
the  run  east  to  Gladstone,  and  Callaghan  the  run 
west  to  Clifton  Forge,— Conductor  Lewis  did  not 
assent  to  this  arrangement,  except  on  the  con- 
dition that  the  change  was  not  to  be  made  till 
train  No.  99  reached  Bessemer,  and  that,  there- 
fore, Callaghan,  although  on  this  train  when 
the  accident  to  the  plaintiff  happened,  and  on 
the  front  of  the  train,  where  it  was  the  duty 
of  Rudlslll  to  be,  was  there  without  authority  to 
take  the  position  of  biakeman  between  Eagle 
Rode  and  Bessemer,  and  that  this  did  not  place 
him  on  duty  on  train  No.  99  before  It  reached 
Bessemer;  but.  In  the  view  we  take  of  the  case, 
this  assignment  of  error  need  not  be  farther 
considered. 

The  defendant  company  asked  for  the  f oUoW- 
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iDg  instructtoD,  which  the  court  also  rejected: 
"If  the  Juiy  beUere  ftom  the  evidence  that  the 
brakemen  on  the  trains  ran  by  Ez-Conductor  J. 
N.  Karnes  were  in  the  habit  of  expelling  tres- 
IMissers  from  the  said  trains  without  orders  from 
said  Kaines,  but  in  his  sight  or  hearing,  they 
are  instructed  tliat  all  expulsions  so  made  in  the 
sight  or  hearing  of  said  Karnes  must  be  con- 
strued to  be  the  acts  of  said  Karnes,  and  must 
not  be  construed  as  a  violation  of  the  rules  and 
regulations  of  the  defendant  that  require  its 
brakemen  to  report  such  trespassers  to  their 
conductors.'*  It  had  been  proved— and  there 
was  no  evidence  to  the  contrary— that  the  rules 
and  regulations  of  the  defendant  company  re- 
quire its  brakemen  to  report  trespassers  on  the 
train  to  their  conductors;  and  the  only  evi- 
dence adduced  by  the  plaintiff  even  tending  to 
show  that  these  rules  and  regulations  had  been 
violated,  or  that  it  was  the  custom  of  the  brake- 
men  to  violate  them,  at  the  time  of  the  acci- 
dent, or  in  fact  at  any  time,  is  the  testimony  of 
one  J.  N.  Karnes,  who,  by  his  own  showing,  had 
been  discharged  from  the  service  of  the  defend- 
ant, company,  2^  yeara  prior  to  this  accident, 
for  a  violation  of  the  rules  of  the  compady,  or 
for  neglect  of  duty.  The  effect  of  this  testimony 
is  that,  when  he  was  acting  as  a  freight  con- 
ductor on  another  division  o7  the  company's 
railroad,  the  brakemen  on  his  train  were  in  the 
habit  of  expelling  trespassers  from  the  tmin 
without  orders  from  him,  but  it  was  done  hx  his 
sight  and  hearing  and  with  his  approbation; 
and  he  does  not  say  that  any  official  of  the 
road,  other  than  hhnself,  knew  of  the  practice 
on  the  trains  run  by  him.  On  cross-examina- 
tion tlie  witness  admitted  that  it  was  the  duty 
of  the  brakemen  to  report  to  him  when  they 
found  a  trespasser  on  his  train,  and  in  answer 
to  the  question,  '^ou  only  knew  of  the  cases 
reported  to  you,  or  the  cases  when  they  put  them 
off  in  your  sight r*  he  says,  "Yes,  sir;  that  is  an 
I  remember  of.'*  Then,  ip  answer  to  the  ques- 
tion, "You  don't  know  what  anybody's  custom 
has  been  since  you  left  the  road?"  he  says,  "No, 
sir."  In  the  form  that  this  instruction  was  of- 
fered, It  was  perhaps  proper  to  reject  it,  as  it 
might  have  misled  the  jiuy;  but  upon  another 
trial  of  the  case,  should  the  evidence  to  which 
the  instruction  is  directed  be  substantially  the 
same  as  at  the  former  trial,  and  the  instruction 
is  asked  for  in  the  form 'following,  it  should  be 
given,  viz.:  "If  the  jury  Mieve  from  the  evi- 
dence that  the  brakemen  on  the  trains  run  by 
£x-Ck)nductor  J.  N.  Karnes  were  in  the  habit 
of  expelling  trespassers  from  said  trains  with- 
out orders  from  Karnes,  but  in  his  sight  or 
heoring,  and  with  his  approval  and  assent  at 
the  time,  they  are  instructed  that  all  expulsions 
so  made  must  be  construed  to  be  tbe  acts  of 
Karnes,  and  must  not  be  considered  as  a  viola- 
tion of  tlie  rules  and  regulations  of  the  defend- 
ant that  require  its  brakemen  to  report  such 
trespassers  to  thehr  conductors." 

The  next  and  last  as9i|^ment  of  error  is  to 
the  action  of  the  court  in  overruling  the  motion 
of  the  defendant  to  set  aside  the  verdict  as  con- 
Usaiy  to  the  law  and  the  evidence.     The  plain- 


tiff was  entitled  tx>  recover  in  this  case  only 
upon  proof  sufficient  to  show  that  he  was  in 
fact  ejected  from  the  train  by  one  or  more  of 
tlie  defendant  company's  servants,  under  such 
condition  or  in  such  a  manner  as  to  cause  tbe 
iAjuries  for  wliich  he  sues;  and,  if  proved  that 
he  was  so  ejected  fnxn  the  train  by  a  servant 
of  the  company,  it  must  also  b^  shown  that 
the  servant  was  acting  within  the  scope  of  his 
authority.  The  only  testimony  to  the  effect 
that  the  plaintiff  was  forced  to  leave  the  train 
is  his  own.  His  testimony  is  as  foDows: 
Question  by  his  counsel:  "Tdl  the  gentlemen 
of  the  jury  aU  about  it;  how  you  came  to  get 
on;  all  about  it'*  Answer:  *'I  got  on  at  the 
tank;  got  between  two  box  cars,  and  was 
standing  on  the  piece^  liolding  to  the  Iron  st^w 
between  the  cars.  A  man  came  along  and 
said,  'What  are  you  doing  here  you  son  of 

a ?'    I  just  turned  with  my  back  to  him, 

to  get  off,  and  he  kicked  me  and  knocked  me 
off."  Ttie  plaintifTs  own  testimony  placed  the 
man  who,  he  alleged,  kicked  him  off,  on  top  of 
the  car,  right  over  his  head,  while  he  (the  plain- 
tiff) was  standing  between  two  box  cars,  on 
the  little  platf (Mm  that  comes  out  from  the  end 
of  the  bottom  of  the  car,<  near  where  the  draw- 
heads  come  together,  and  shows  that  upon  see- 
ing the  man  he  (plaintiff)  turned  his  back  to 
him,  to  get  off,  and  instantly  received  the  kick 
that  caused  him  to  fail  upon  the  track,  beneath 
the  wheels.  He  further  says  that  the  man  had 
nothhig  hi  his  hands;  "it  fdt  like  a  kick";  "I 
guess  it  was  a  kick."  It  is  shown  by  unoon- 
tradicted  testimony  in  the  record  that  from  the 
top  of  the  car,  where  the  man  stood,  to  the 
plahLtifrs  shoulder,  where  he  says  he  wna 
kicked,  it  is  3  feet  3  inches,  and  that  it  is  impos- 
sible for  a  man  to  stand  on  top  of  a  car  and 
fi:ick  down  3  feet  3  inches.  It  is  further  shown 
that  a  kick  such  as  the  plaintiff  says  he  re- 
ceived would  liave  cast  him  clear  of  the  cars, 
and  not  down  on  the  track.  The  act  attributed 
to  Brakeman  OUlaghan  is  shown  by  the  evi- 
dence to  be  a  physical  impossibility,  even  wece 
the  trahi  at  rest;  and  the  difficulty  andT  dan- 
ger attending  any  effort  to  accomplish  sucti  a 
feat  are  yet  more  obvious  when  the  fact  is  re- 
called tiuLt  the  train  was  in  motion  at  the  time. 
It  was  pressed  upon  us  with  great  earnestness 
that  the  case  is,  under  the  law,  to  be  considered 
as  upon  a  demurrer  to  evidence;  but  that  rule, 
while  it  may,  and  often  does,  requfare  us  to  ac- 
cept as  true  that  which  is  capable  of  proof, 
though  the  preponderance  of  evidence  be 
ever  so  great  against  it,  cannot  compel  us  to 
accept  as  true  what,  hi  the  nature  of  things, 
could  not  have  occurred  hi  the  manner  and  un- 
der the  circumstances  narrated,  >  and  may  be 
said,  therefore,  to  be  incapable  of  proof.  Sub- 
jecting tbe  evidence  to  the  most  rigid  ap* 
plication  of  the  rules  gov^ning  demunere  to 
evidence,  it  is  plain  that  the  defendant  company 
was  guilty  of  no  negligence  connected  directly 
or  remot^y  with  the  injuries  of  the  plaintiff, 
which  were,  so  fto  as  this  record  shows,  due 
solely  to  his  own  reckless  intrusion  upon  tiie 
defendant  company's  cars,  as  a  trespasser.     It 
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WM  therefore  error  In  the  court  below  to  oyer- 
rule  the  motkm  to  set  aside  the  verdict  of  the 
Jury  because  contrary  to  the  law  and  the  evi- 
dence, and  its  judgment  must  be  rererBed,  the 
▼erdtct  set  aside,  and  the  cause  remanded  to 
that  court  for  a  new  trial  to  be  had  tberefai  In 
accordance  with  the  viewB  expressed  In  this 
oi^lnkHL 

(119  N.  C.  880) 

SHIELDS  ▼.  UNION  OBNT.  UFB  INS.  GO. 

(Supifeme  Oonrt  of  North  Carolina.     Nov.  17, 

1896.) 
Appointmbkt  of  ADMiNrsTRATOH— Right  to  Sub 

— FORBION  InsUKANOB  OomPANT. 

1.  A  grant  of  letters  testamentary  on  proof 
that  deced^it  owned  property  in  the  state,  no 
matter  when  or  how  such  chattels  were  brought 
into  the  state,  was  valid,  though  decedent,  at 
the  time  of  his  death,  was  a  resident  of  Alabama, 
and  left  assets  there. 

2.  Where  an  administrator  has  a  policy  on  the 
life  of  the  intestate  in  his  poBsession,  he  has  a 
rif^t  to  sue  thereon,  though  an  administrator 
has  been  appointed  in  the  state  of  the  domicile 
of  the  decedent 

3.  That  the  charter  of  an  insurance  company 
provides  that  it  shall  be  sued  only  in  the  state 
of  its  domicile  is  no  defense  to  an  action  by  an 
administrator  of  a  decedent  in  another  state. 

Appeal  from  superior  court,  Moore  county; 
Starbuck,  Judge. 

Action  by  H.  B.  Shields,  as  administrator  of 
Braxton  Shields,  deceased,  against  the  Union 
Central  Life  Insurance  Company,  to  recover 
on  a  policy  of  insurance.  From  a  Judgment 
fbr  defendant,  plaintiff  appea]&    Reversed. 

Civil  action  tried  at  August  term,  1890,  of 
Moore  superior  court,  before  Starbuck,  J.  The 
decedent,  Braxton  Shields,  was  domiciled  at 
the  time  of  his  death  In  the  state  of  Alabama, 
where,  according  to  the  finding  of  the  jury,  he 
left  sufficient  assets,  outside  of  the  policy  of 
insurance  sued  on  tn  this  action,  to  discharge 
his  Indebtedness  due  there.  His  body  wAs 
brought  to  North  Carolina,  and  Interred  in 
Moore  county,  where  he  left  assets,  and  where 
there  were  creditors  of  his  estate,  one  debt  due 
said  estate  being  a  part  of  the  burial  expenses, 
and  where  his  only  heirs  at  law  (his  brother, 
Thomas  Shields,  and  Lydla  Fry,  wife  of  James 
Fry)  reside.  The  decedent  was  at  the  time 
of  his  death  engaged,  under  the  firm  name  of 
Shields  &  Co.,  tn  the  business  of  selling  drugs 
in  Selma,  in  the  state  of  Alabama,  with  Clem- 
ent Rltter,  who  is  the  sole  surviving  partner, 
and  has,  under  the  laws  of  the  state  of  Ala- 
bama, the  exclusive  right  to  wind  up  the  af- 
fairs of  said  partnership,  and  settle  Its  Indebt- 
edness. The  intestate,  outside  of  the  obliga- 
tions of  the  said  partnership,  owed  in  Ala- 
bama, at  the  time  of  his  death,  to  L.  A.  Moore, 
175,  evidenced  by  note  dated  March  26,  1894; 
and  his  estate  incurred  liability  there,  after  bis 
death,  to  J.  Breslin,  for  a  casket,  $70,  and  to 
Clement  Ritter,  individually,  $139.60,  for  ex- 
penses of  attention  to  and  removal  of  the 
body  of  the  deceased  to  North  Carolina  for 
buriaL  J.  Breslin,  who  held  the  claim  for 
$70,  was  duly  appointed  and  qualified  as  ad- 


ministrator in  Alabama.  Subsequently,  the 
plaintiff,  H.  B.  Shields,  was  appointed  admin- 
istrator by  the  clerk  of  the  superior  court  of 
Moore  county,  and  was  duly  qualified.  In 
order  to  facilitate  the  settlement  of  the  estate, 
the  administrator,  Shields,  and  the  heirs  at 
law  and  distributees,  Thomas  Shields  and 
Lydla  Fry,  together  with  her  husband,  entered 
Into  an  agreement  with  the  surviving  partner, 
Clement  Rltter,  of  Selma,  Ala.  They  sold  and 
assigned  to  him  all  of  the  right,  title,  and  Inter- 
est of  Braxton  Shields  in  the  property  and  ef- 
fects of  the  firm  of  Shields  &  Co.,  and  au- 
thorized hhn  (Ritter)  to  pay  $70  due  Breslin. 
and  to  reimburse  himself  for  expenses  in- 
curred in  bringing  the  body  to  Moore  county 
for  burial  Ritter  executed  a  bond  to  hi- 
demnifjr  Shields,  as  administrator,  against  any 
Indebtedness  of  Braxton  Shields,  as  a  member 
of  the  firm  of  Shields  &  Co.,  and  all  Individual 
Indebtedness  of  Braxton  Shields.  H.  B. 
Shields  signed  an  agreement  to  repay  Ritter  his 
own  advancements  for  expenses  after  the 
death  of  the  intestate,  and  to  hold  him  harm- 
less on  account  of  his  promise  to  pay  Breslin 
$70  for  the  casket,  provided  the  Insurance 
policy  sued  on  should  be  paid  to  him,  or  other 
funds  received  by  him,  sufficient  to  settie  the 
indebtedness.  B'resUn  assented  to  the  agree- 
ment entered  kito  with  Ritter,  and  Ritter,  who 
had  x>osse8sion  of  the  policy,  turned  it  over  to 
Shields,  as  administrator.  The  Issues  and  find- 
ings were  as  follows:  Judgment:  "It  being 
admitted  by  the  plaintiff  that  defendant  com- 
pany is  a  nonresident  corporation,  and  a  resi- 
dent of  the  state  of  Chlo,  and  having  a  branch 
office  In  the  state  of  North  Carolina,  it  is 
adjudged  that  the  plaintiff  recover  and  take 
nothing  by  his  suit,  and  that  defendant  recov- 
er of  plaintiff  and  his  surety  the  costs  of  ac- 
tion." The  plaintiff  moved  for  Judgment  on 
the  pleadings,  findings  of  the  Jury,  and  admis- 
sions. The  court  denied  tiie  motion,  for  rea- 
sons set  forth  in  the  Judgment,  and  the  plain- 
tiff appealed. 

Douglass  &  Spence,  for  appellant  Black  ft 
Adams,  for  i^pellee. 

AVERY,  J.  (after  stating  the  facts).  The 
grant  of  letters  testamentary  to  H.  B.  Shields 
on  the  estate  of  Braxton  Shields,  upon  proof 
tbat  he  owned  property  then  in  this  state, 
no  matter  when  or  how  such  chattels  were 
bi;9Ught  within  his  Jurisdiction,  was  valid,  al- 
though it  appeared  that  the  decedent,  at  the 
time  of  hia  death,  was  a  resident  of  the  state 
of  Alabama,  and  left  assets  there  also.  Hy- 
man  v.  Gaskins,  5  Ired.  267;  Code,  §  1374, 
subd.  3.1  Being  in  under  a  valid  appointment, 

1  Code,  §  1374.  reads:  "The  derk  of  the  supe- 
rior court  of  each  county  has  jurisdiction,  within 
his  county,  to  take  proof  of  wills  and  to  grant 
letters  testatnentaiy,  letters  of  administration 
with  the  will  annexed;  and  in  cases  of  intestacy, 
hi  the  following  cases:  *  •  •  C3)  Where  the 
decedent,  not  being  domiciled  in  tnui  state,  died 
out  of  the  state,  leaying  assets  in  the  county  of 
such  derk,  or  assets  of  such  decedent  thereafter 
come  into  the  county/  of  such  derk." 
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and  haying  in  his  hands  the  policy  sued  on, 
the  law  did  not  allow  the  debtor  to  contest 
his  right  to  collect  on  behalf  of  the  adminis- 
trator in  Alabama.  Whether  BresUn,  as  the 
administrator,  appointed  in  the  jurisdiction 
where  his  domicile  was  at  the  time  of  death, 
could,  in  a  proper  proceeding,  recover  the 
policy,  as  an  evidence  of  debt  due  the  estate, 
or  the  proceeds  when  collected,  is  a  ques- 
tion that  does  not  arise.  The  acts  of  an  ad- 
ministrator who  is  not  entitled  to  the  ap- 
pointment are  not  invalid.  He  is  clothed 
with  all  the  power  of  a  properly  constituted 
personal  representative,  and,  though  one  who 
has  the  better  right  may  insist  upon  his  re- 
moval, he  cannot  impeach  his  acts  while  in 
office.  In  so  far  as  he  who  has  been  ousted 
has  administered  the  estate,  his  acts,  like 
those  of  a  de  facto  officer,  are  aa  valid  and 
binding  as  if  he  had  been  the  incumbent  de 
Jure.  Garrison  v.  Cox,  95  N.  G.  353;  Spring- 
er V,  Shavender,  116  N.  C.  17,  21  S.  B.  397; 
Lyle  V.  Siler,  103  N.  G.  2C1,  9  S.  B.  491;  Lon- 
don v.  Railroad  Go.,  88  N.  0.  584. 

Having  been  appointed  by  a  court  having 
Jurisdiction,  and  being  bound  to  administer  all 
assets  that  came  into  bis  hands  or  the  hands 
of  any  other  person  for  him,  the  plaintiff,  with 
the  policy  in  his  possession,  hajB  the  right  to  de- 
mand payment,  and  the  authority  to  have  his 
demand,  if  resisted,  enforced  through  the 
courts.  Indeed,  the  law  devolved  upon  him 
the  duty  of  collecting  it.  Williams  v.  Wil- 
liams, 79  N.  G.  417.  The  payment  of  the 
money  in  satisfaction  of  a  judgment  in  this 
action  could  not  be  hereafter  drawn  in  ques- 
tion by  Breslin,  aa  .^minlstrator  of  the  juris- 
diction where  he  resided,  leaving  out  of  view 
ail  of  the  agreements  between  the  heirs  at 
law  and  distributees  and  the  two  administra- 
tors. London  y.  Railroad  Go.,  eupra.  Wheth- 
er Breslin,  in  his  representative  capacity, 
could  recover,  or  whether  the  Alabama  cred- 
itors could  recover,  against  the  plaintiff,  is  a 
question  which  in  no  way  affects  the  rights 
of  the  defendant. 

It  is  needless,  for  the  reasons  given,  to  dis- 
cuss or  pass  upon  the  effect  of  Breslin's  ex- 
ecution of  the  agreement  operatiilg  as  an  as- 
signment It  is  sufficient  for  the  mainte- 
nance of  this  suit  that  the  plaintiff  is  lawful 
administrator,  and  has  In  bis  hands  an  unpaid 
chose  in  action,  which  the  defendant  owes  to 
the  decedent's  estate. 

The  judge  who  tried  the  case  below  seems 
to  have  rendered  judgment  for  the  defend- 
ant upon  a  demurrer  ore  tenus  to  the  jurisdic- 
tion, on  the  ground  that  ah  action  could  only 
be  brought  against  the  defendant  company, 
under  the  provisions  of  its  charter,  in  the 
state  of  Ohio.  It  is  familiar  learning  that  a 
corporation  is  permitted  to  do  business  out 
side  of  the  state  where  it  is  created,  as  a 
matter  of  comity,  but  always  with  the  pro- 
viso that  it  is  subject  to  the  laws  of  the 
forum,  and  has  no  greater  privileges  than 
domestic  corporations,  under  its  statutes. 
Barcello  v.  Hapgood,  118  N.  G.  728,  24  S.  B. 


124.  The  defendant  has  been  brought  into 
court,  and  has  answered  on  the  merits.  Gode, 
H  194,  195,  confer  jurisdiction  against  all 
foreign  corporations  doing  business  in  the 
state,  and  provides  for  removal  to  the  prcn^ier 
county,  when  that  named  in  the  summons 
and  complaint  is  not  the  proper  one.  Mc- 
Minn  V.  Hamilton,  77  N.  0.  300. 

The  court  below  erred  in  refusing  the  plain- 
tiff's motion  for  judgment,  and  the  ruling  be- 
low is  reversed.  The  case  must  be  remand- 
ed, to  the  end  that  judgment  may  be  entered 
for  the  plaintiff.  In  accordance  with  the  ver- 
dict   Reversed. 

cm  N.  C.  367) 
MORGAN  V.  ROPBB. 
(Supreme  Goart  of  North  Oarollna.     Nov.  24^ 

1896.) 
Action  oh  Aooouirr  —  Judomsnt  oh  Plbadihos. 
In  an  action  on  an  itemised  accoant  made 
a  part  of  the  complaint,  for  goods  sold  to  defend- 
ant, aggregating  |680.90,  plahitifl  admitted  cred- 
its of  1295.43,  and  asked  judgment  for  $345.47. 
Defendant  denied  promising  to  pay  the  alleged 
balance;  admitted  the  pnrcnase  and  recapt  of 
the  items  in  plaintiff's  account  to  the  amount  of 
$259.48,  specifying  which  they  were;  and  as  to 
the  other  items  he  averred  that  he  had  no  Icnowl- 
edge  sufficient  to  form  a  l)elief,  and  therefore 
denied  the  same.  Heid,  to  put  plaintiff  on  proof 
of  all  but  the  admitted  items,  and  H  was  error 
to  apply  the  creditB  to  the  items  of  debt  denied 
by  defendant,  and  render  judgment  on  the 
pleadings  in  favor  of  plaintiff  for  $233.48. 

Appeal  from  superior  court,  Richmond  coun- 
ty;  Oreen;  Judge. 

Action  by  J.  G.  Morgan  against  Q.  A.  Roper 
on  an  itemized  account  From  a  judgment 
on  the  pleadings  in  favor  of  plaintiff  for  $233.- 
48,  which  the  court  adjudged  to  be  admitted 
to  be  due  by  the  answer,  with  interest,  de- 
fendant appeals.    Reversed. 

M.  Jm  John  and  Fraiik  McNeill,  for  appel- 
lant.   John  D.  Shaw  &  Son,  for  appellee. 

OLARK,  J.  The  plaintiff  sues  upon  an 
itemized  account  (made  a  part  of  the  com- 
plaint) for  goods  sold  and  delivered  to  the  de- 
fendant, aggregating  $630.90,  admitting  cred- 
its amounting  to  $295.4^. and  asking  judg- 
ment for  the  balance  of  $345«47,  which  it  is 
averred  the  defendant  promised  to  pay.  The 
defendant,  answering,  denies  promising  to  pay 
the  alleged  balance.  He  admits  the  purchase 
and  receipt  of  the  items  in  plaintiff's  account 
to  the  amount  of  $259.48,  specifying  which 
they  are,  and  aa  to  the  other  items  of  plain- 
tiff's account  he  avers  that  he  "has  no  Imowl- 
edge  or  information  sufficient  to  form  a  be- 
lief, and  therefore  denies  the  same."  This 
ip  in  the  very  words  of  the  denial.  In  such 
cases,  authorized  by  Gode,  I  243,  subd.  1,  and 
puts  the  plaintiff  on  proof  of  his  account 
(Bank  v.  Gity  of  Gharlotte,  75  N.  G.  45)  outside 
of  the  admitted  items  amounting  to  $259.48, 
and  against  that  amount  are  the  plaintiff's 
admitted  credits  of  $295.43.  Besides,  the  de- 
fendant pleads  additional  payments  by  him 
to  the  amount  of  $151,  which  "are  not  en- 
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tered  among  the  credits  of  plaintiff's  state- 
ment." The  comrt  below  made  the  mistake 
of  applying  the  credits,  admitted  by  the  plain- 
tiff, to  the  (terns  of  debit  denied  by  the  de- 
fendant. Applying  the  admitted  credits  to 
the  admitted  debits,  there  was  no  balance  ad- 
mitted by  the  defendant  for  which  Judgment 
conld  be  entered.  The  plaintiff  mnst  go  on, 
and  prove  his  disputed  Items  of  account;  aad 
it  will  deyolye  upon  the  defendant  to  prove 
his  allegations  of  additional  payments,  for, 
not  being  pleaded  as  a  counterclaim,  they  aie 
taken  as  denied.  Oode,  S  268;  Olark's,  Code 
<2d  Ed.)  p.  215.  The  case  relied  upon  by  the 
plaintiff  (Lay  Gkw  Mach.  Oa  y.  Falls  of 
Neuse  Manufg  Co.,  01  N.  G.  74)  differs  from 
this  in  that  there  the  cmni^nt  ayened 
that  a  certain  matter  was  '*wlthin  the  pei> 
sonal  knowledge  ai  the  defendant,**  and  the 
court  held  that  that  allegation  mnst  be  epe- 
clfically  met,  and  could  not  be  denied  in  the 
authorised  formula  that  the  defendant  had 
not  knowledge  or  information  sufficient  to 
form  a  belief,  because,  from  the  very  nature 
of  the  averment,  he  must  have  knowledge,  or 
must  be  able  to  deny  having  it  But  the 
averment  here  of  a  sale  and  delivery  of 
goods  to  the  defendant  is  not  an  averment 
that  the  ''matter  is  in  the  personal  knowl- 
edge of  the  defendant*'  It  is  not  specifically 
averred,  nor  is  It  a  necessary  implication,  for 
the  allegation  would  be  sustained  by  proof 
of  a  delivery  to  his  wife,  children,  employes, 
or  agents,  if  authorized  to  act  for  him  in  the 
matter;  and  of  their  action  he  might  weU  have 
neither  knowledge  nor  Information,  by  reason 
of  the  death,  removal,  or  changed  disposition 
towards  him  of  such  agents.  Even  if  the 
^  sale  had  been  to  him  personaUy,  the  Items  not 
admitted  may  have  escaped  his  memory,  and, 
while  satisfied  within  himself  that  he  did  not 
get  them,  he  might  justly  be  averse  to  deny- 
ing their  receipt  as  a  fact,  and  be  content  to 
let  the  plaintiff  prove  their  delivery.  Code, 
t  243,  subd.  1,  does  not  require  in  such  cases 
that  the  defendant  shall  incumber  the  plead- 
ings with  the  reasons  why  he  has  not  such 
knowledge  or  Information,  and  it  is  sufficient 
If  he  makes  the  denial  (upon  the  responsibility 
of  an  oath,  If,  as  here,  the  complaint  is  sworn 
to)  in  the  form  and  manner  prescribed  by  the 
statute.  The  judgment  below  is  set  aside, 
that  the  disputed  matters  of  fact  may  be  tried 
by  a  jury.    Error. 

(119  N.  a  389) 

WILLIAMSON  et  at  V.  NBALY  (WOBTH 

et  ai,  Interpleaden). 
(Supreme  Court  of  North  Carolina.     Nov.  24, 
18ee.) 
Attacbmbnt-^Pbopbiitt  Bubjbot. 
Property  in  the  hands  of  the  sheriff,  under 
a  mandate  in  claim  and  delivery,   which   re- 
quires him  to  take  the  property  and  deliver  it  to 
plaintiff^  is  not  subject  to  attachment 

Appeal  from  superior  court,  Columbus  coun- 
ty; Henry  R.  Starbuck;  Judge. 


Action  of  claim  and  delivery  by  Williamson 
&  Co.  against  E.  Nealy  to  recover  possession 
of  a  buggy,  In  which  B.  Q.  Worth  and  others  in- 
terpleaded. From  a  judgment  hi  favor  of 
plaintiffs,  the  Interpleaders  appeaL    Affirmed. 

The  court  found  the  facts,  which  were 
agreed  to  by  the  parties: 

'That  on  April  28^  1896,  the  plaintiffs  sold 
the  defendant  E.  Nealy  a  buggy,  and  s&id  de- 
fendant executed  to  plaintiffs  the  following 
paper  writing: 

**  '$20.00.  Sixty  days  after  date  I  pronOse 
to  pay  Williamson  &  Co.  twenty  dollars,  for 
value  received,  in  one  open  Wren  buggy.  It 
Is  to  stand  good  for  the  above  amount,  if  not 
paid  when  due.*  Given  under  my  hand  and 
seal  tills  April  28,  1896. 

'*  '[Signed]  E.  Nealy.    [Seal.] 

*•  'M.  Q.  Coleman.' 

"That  the  buggy  therein  described  v^as  the 
one  sold  by  plamtlffs,  and  is  the  buggy  la  con- 
troversy In  this  action.  That  on  July  11,  1896, 
the  plaintiffs,  after  default  in  the  payment  of 
the  debt  described  in  the  paper  writing,  began 
this  action  before  a  justice  of  the  peace  for  the 
recovery  of  said  buggy,  and  sued  the  writ  of 
claim  and  delivery,  and  that  the  sheriff  seized 
the  buggy,  and  took  the  same  into  his  posses- 
sion under  said  writ  of  claim  and  delivery. 
That  on  the  same  day,  and  after  the  seizure  of 
the  buggy  under  said  writ,  the  defendants  Hall 
&  Pearsall  and  Worth  &  Worth,  who  have  val- 
id debts  against  defendant  Nealy»  having  been 
contracted  prior  to  April  28,  1896,  sued  writs 
of  attachment  having  proper  grounds  therefor. 
That  the  sheriff,  then  already  in  possession  of 
said  buggy  under  the  claim  and  delivery  pro- 
cess, levied  on  the  buggy  under  the  said  writs 
of  attachment  That  the  said  paper  writing 
was  not  recorded  till  after  the  levying  of  said 
attachments.  The  defendants,  other  than 
Nealy,  were  allowed  to  Implead  in  this  action 
before  the  justice  on  July  13,  1896." 

J.  B.  Schulken,  for  appellants.  John  D. 
BeUamy,  Jr.,  for  appellees. 

FUIbCHES,  J.  The  plaintiffs  claim  titie  to 
the  buggy,  under  an  unregistered  mortgage 
from  the  defendant  Nealy;  and  the  interplead- 
ers, Worth  and  others,  claim  titie  under  attach- 
ments against  the  defendant  Nealy.  Ttie 
plaintiffs,  under  claim  and  delivery  proceed- 
ings, had  caused  the  buggy  to  be  taken  by  the 
sheriff,  and,  while  the  sheriff  had  the  property 
in  his  possession  under  these  proceedings,  the 
defendant  Interpleaders  placed  in  his  hands 
the  attachment  papers  on  their  claim,  and  the 
sheriff  levied  the  same.  If  he  had  the  right  to 
do  so,  on  the  buggy,  While  it  was  still  in  his 
possession,  under  the  claim  and  delivery  pro- 
ceedings. After  this  levy,  and  while  the  prop- 
erty was  still  so  In  the  hands  of  the  sherlfC, 
the  mortgage  under  which  the  plahitlffs  dalm 
vtras  registered  It  is  admltiiBd  that  an  unreg- 
istered mortgage  is  good  against  the  mort- 
gagor, and  It  is  also  admitted  that  It  is  not 
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^ood  as  against  creditors.  It  was  contended 
by  the  defendant  interpleaders  that  their  at- 
tachments were  executed  by  the  sheriff  be- 
fore the  mortgage  was  registered,  and  this  en- 
titles them  to  the  buggy;  while  the  plaintiffs 
contend  that  the  buggy  was  in  custodla  legis 
at  the  time  the  attachments  were  put  in  the 
hands  of  the  sheriff,  and  remained  so  until 
after  }he  mortgage  was  registered,  and  that 
for  this  reason  the  sheriff  could  not  execute  the 
attachments  while  the  buggy  was  so  in  his 
custody,  and  the  levy  after  the  registration  of 
the  mortgage  did  not  or  would  not  affect  their 
title.  The  plaintiffs*  counsel  dted,  in  support 
of  their  position  (that  the  buggy,  being  in  cus- 
todla legis,  could  not  be  levied  on),  Alston  v. 
Clay,  2  Hayw.  (N.  0.)  171;  Overton  v.  Hill,  1 
Murph.  47,  and  Hunt  v.  Stevens,  3  Ired.  865. 
But  this  doctrine  of  custodla  legis  preventing  a 
levy  Is  overruled  in  State  v.  Lea,  8  Ired.  04, 
and  Gaither  v.  Ballew,  4  Jones  (N.  0.)  488. 
And  It  Is  a  little  singular  that  the  court  (Pear- 
son, J.,  delivering  the  opinion),  in  the  case  of 
Gaither  v.  Ballew,  cites  and  conunents  on  Al- 
ston V.  CJlay,  and  Overton  v.  Hill,  without 
maldng  any  mention  of  Hunt  v.  Stevens,  or 
State  V.  Lea,  supra,  when  State  v.  Lea  enun- 
ciated the  same  doctrine  as  is  enunciated  In 
Gaither  v.  Ballew.  The  doctrine  enunciated 
in  State  v.  Lea  and  Gaither  v.  Ballew  is  not 
put  upon  the  ground  of  being  in  custodla  legis, 
but  upon  the  ground  that  the  service  of  the  at- 
tachment would  interfere  with  the  execution  of 
the  process  of  the  court.  In  the  hands  of  the 
sheriff,  under  which  he  8ei2ed  the  property;  but 
that  for  money,  in  the  hands  of  a  clerk,  where 
no  further  order  of  the  court  is  necessary  to  be 
made,  and  the  party  to  whom  It  belongs  has  a 
right  to  demand  it,  an  attachment  will  lie;  and 
the  same  with  a  sheriff,  where  he  has  money  in 
his  hands,  coUected  under  process,  but  which 
the  owner  may  demand,  and  the  sheriff  would 
have  a  right  to  pay  over  to  him,  is  the  sub- 
ject of  an  attachment  against  the  owner;  and 
it  is  only  where  the  service  of  such  attachment 
would  conflict  with  the  discharge  of  his  di^ 
ties  as  sheriff  in  obeying  the  order  or  mandate 
of  a  court)  under  which  he  took  possession  of 
the  property  or  effects  in  his  hands,  that  an 
attachment  cannot  be  served.  In  claim  and 
delivery,  the  mandate  is  to  take  the  property 
and  deliver  it  to  the  plaintiff.  Code,  §  323. 
So  it  would  seem  that,  while  the  buggy  was  in 
the  possesfidon  of  the  sheriff,  under  this  man- 
date of  the  court,  the  law  will  not  allow  him  to 
serve  any  other  process  that  would  conflict 
with  his  duty  In  delivering  the  property  he 
had  taken,  under  the  claim  and  delivery  pro- 
ceeding, to  the  plaintiffs,  or  that  would  Inju- 
riously affect  the  plaintiffs*  right  to  the  proper- 
ty while  it  was  in  his  possession  under  said 
process.  It  seems  that  the  law  will  not  allow 
the  execution  of  its  precepts  and  process  to  be 
interfered  with  until  their  execution  has  been 
completed.  Under  the  facts  found  by  the 
court,  we  find  no  error  of  law,  and  the  judg- 
ment is  afl^med. 


cm  N.  C.  417) 
SILVER  VALLEY  MIN.  CO.  et  aL  v, 
NORTH  CAROLINA  SMELT- 
ING CO.  et  aL 
(Supreme  Court  of  North  Carolina,     Nov.  24, 
1806.) 

CORPOBATIONB  — InSOLVBXGT  —  PbaUDULBHT  COX- 
VEYANCES. 

A  corporation  is  not  insolvent,  so  as  to 
render  a  mortgage  of  its  property  fraudulent, 
00  long  as  it  has  property  on  hand^  which,  if 
converted  into  money  at  market  prioes,  would 
be  suJlicient  to  meet  liabiliticB. 

Api>eal  from  superior  court,  Davidson  comi- 
ty; Green,  Judge. 

Action  by  the  Silver  Valley  Mining  Com- 
pany and  others  against  the  North  C^irollpa 
Smelting  Company  and  others  to  recover  num- 
ey,  and  to  cancel  a  mortgage  and  certain  judg- 
ments. From  a  decree  for  plaintiffs,  the  de- 
fendant smelting  company  and  defendants  W« 
L.  Glorieuz  and  anotlier,  composing  the  firm 
of  Glorieux  &  Woolsey,  appeal.     Reversed. 

Robblns  &  Raper,  for  appellants.  .  M.  H. 
Pinnix,  Watson  &  Buxton,  and  Robblna  & 
Long,  for  appellees. 

AVERY,  J.  Looking  alone  to  the  derivation 
of  the  words  "sdlvent"  and  "insolvent,"  they 
mean,  respectively,  able  and  unable  to  pay. 
Whether  the  adjective,  insolvent.  Is  used  to 
define  the  condition  of  a  decedent's  estate,  or 
the  financial  status  of  a  living  person,  its  sig- 
nification Is  the  same.  It  means  unable  to 
meet  liabilities  after  converting  all  of  the 
property  or  assets  belonging  to  the  perscxi  or 
estate  into  money,  at  market  prices,  and  ap- 
plying the  proceeds,  with  the  cash  previously 
on  hand,  to  the -payment  of  them.  This  la 
substantially  the  definition  given  by  the  repu- 
table lexicographers,  as  will  appear  by  refer- 
ence to  Webster's,  -Worcester's,  or  the  Stand- 
ard Dictionary;  and  not  only  is  the  same 
meaning  given  to  the  term  by  conunon  ac- 
ceptation, as  it  is  used  in  the  ordinaiy  trans- 
actions of  life,  but,  applying  the  crucial  teet, 
we  will  find  that  in  the  discussion  of  almost 
every  appeal  involving  an  issue  of  fraud,  and 
depending  in  any  way  upon  the  ability  of  a 
debtor  to  pay  his  debts  at  the  time  of  making 
a  conveyance,  the  discussions  in  the  opinions 
of  this  court  have  been  predicated  upon  the 
assumption  that  solvency  or  insolvency  de- 
pends upon  the  question  whether  the  entire 
assets  equal  or  exceed  in  value  the  total  In- 
debtedness. Without  specifying,  It  would 
seem  sufilcient  to  refer  to  cases  of  this  class 
everywhere,  but  the  citation  of  a  few  of  the 
later  adjudications  wlH  suggest  numberless 
others.  Bank  v.  Adrian,  116  N.  a  587,  21  8. 
B.  792;  Peeler  v.  Peeler,  109  N.  O.  628,  14 
S.  B.  59;  Berry  v.  Hall,  105  N.  a  164,  10  S. 
B.  908;  Hdms  v.  Green,  105  N.  G.  257,  11 
S.  B,  470;  State  v.  Mitchell,  102  N.  C.  347,  9 
S.  B.  702;  Woodruff  v.  Bowles,  104  N.  C* 
197, 10  S.  E.  482.  It  would  prove  subversive 
of  settled  principles,  and  would  tend  to  Im- 
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pair  credit  and  embarrass  trade,  to  glre  our 
sanction  to  a  definition  of  an  insolvent  that 
would  bring  within  the  class  of  which  it  is 
descriptive  every  person,  natural  or  artificial, 
who  in  the  coarse  of  active  business  Is  unable 
to  meet  the  demands  of  creditors  without  bor- 
rowing money. 

The  court  below  Instructed  the  Jury  that: 
'Property  is  not  a  legal  tender  in  payment  of 
debt,  and  a  debtor  haa  no  right  to  pay  a  debt 
with  property  of  any  kind.  Therefore  the 
amount  of  defendant's  corporate  property  (if 
you  believe  it  consisted  mostly  of  valuable 
mining  machinery)  was  of  little  consequence^ 
If  defendant  was  unable  to  pay  Its  matured 
debt  in  lawful  money,  and  If  it  was  unable  to 
pay  its  debts  from  its  own  means,  and  had  to 
obtain  money  from  the  personal  hidorsement 
of  other  parties,  with  which  to  pay  maturing 
obligations,  then  the  defendant  waa*  In  con- 
templation of  law»  insolvent.'*  The  Instruc- 
tion asked,  and  in  lieu  of  which  the  foregoing 
was  given,  was  as  follows:  **A  corporation  is 
not  Insolvent  so  long  as  it  hajB  pnq^rty  suth- 
cient  to  meet  its  liabilities,  and  there  is  no 
evidence  sufficient  to  go  to  the  jury  that,  at 
the  time  said  mortgage  was  executed,  said 
corpdration  did  not  have  property  sufficient  to 
meet  its  liabilities,  and  therefore  the  jury 
should  find  and  answer  the  issues  as  to  In- 
solvency accordingly;  and  there  Is  no  evidence 
sufficient  to  go  to  the  jury  that  said  iportgage 
was  given  in  contemplation  of  insolvency,  and 
the  jury  should  so  find.'*  It  is  needless  to 
discuss  other  exceptions.  For  the  error  In 
substltntlng  the  Instruction  given  for  that 
prayed  for,  the  defendants  are  entitled  to  a  new 
trlaL 

(119  N.  C.  40S) 

ANDBBWS  et  ur.  v.  POSTAL  TBL.  CX). 

(Supreme  Oourt  of  North  Oarolina.     Nov.  24, 

1896.) 

TaiAL— Submission  of  Isbubs^Instruotions— Ez- 
CBPnoirs. 

1.  In  an  action  against  a  telegraph  company 
for  failaie  to  send  a  tel^^ram,  the  court  sabmit- 
ted  to  the  jury  the  issues:  (1)  Did  defendant 
negligently  fail  to  transmit  or  deliver  the  mes- 
atLge  as  alleged?  and  (4)  what  damage,  if  any, 
have  plahitiffs  sostained?  Htid,  that  plaiatifEB 
were  not  injured  by  the  improper  snonussion 
of  two  other  issues,  which  asked  whether  plain- 
tiffs, by  their  own  negligence,  contributed  to 
the  injury,  and  whether,  notwithstanding  the 
contributory  negligence  of  plaintiffs,  defendant 
could,  by  ordinary  diligence,  have  prevented  the 
injury. 

2.  In  an  action  against  a  telegraph  company 
for  failore  to  send  and  deliver  a  message,  the 
jury  answered  an  issue,  as  to  whether  or  not  de- 
fondant  was  negligent,  in  the  afiirmative.  Bdd^ 
that  the  verdict  cured  any  error  in  the  refusal 
of  the  court  to  give  proper  instructions,  prayed 
by  plaintiffs,  bearing  on  the  subject  of  defend- 
ant's negligence. 

8.  An  exception  to  the  charge,  "for  error  in 
the  charge  as  given,"  is  insufficient. 

Appeal  from  superior  court,  Cumberland 
county;  Green,  Judge. 

Action  by  J.  L.  Andrews  and  Mary  An- 
drews, his  wife,  against  the  Postal  Tele- 


graph Company,  to  recover  damages  for  the 
negligent  failure  of  defendant  to  send  and 
deliver  a ''telegram  from  the  feme  plalntlfT 
to  her  husband.  From  a  judgment  in  favor 
of  plaintiffs  for  26  cents,  they  appeal  Af- 
firmed. 

N.  W.  Bay  and  Q.  M.  JEtose,  for  appellants. 
J.  a  &  S.  H.  MacBae  and  MacRae  &  Day» 
for  appellee. 

MONTQOMBRY,  J.  This  is  an  action  f<Mr 
damages,  in  which  the  plaintiffs  claim  for 
injury  alleged  to  have  been  received  <on  ac- 
count of  the  negligent  failure  of  the  def endr 
ant  to  send  and  deliver  a  telegram  from  th0 
feme  plaintiff  to  her  husband,  the  other 
plaintiff,  Inf  orminiT  him  of  the  death  of  her 
father,  by  reason  of  whi<di  negligence  the 
plaintiff  husband,  it  is  alleged,  was  not  noti- 
fied of  his  wife's  father's  death  in  time  to 
be  present  at  the  funeral,  and  to  be  with 
and  console  his  wife,  tho  consequence  being 
that  they  both  suffered  anguish  of  mind. 
The  answer  denies  all  the  material  allega^ 
tions  of  the  complaint,  and  on  the  trial  the 
testimony  on  the  most  important  questions  of 
fact  was  confiicting  and  contradictory.  Hie 
plaintiff  alleged  that,  when  the  telegram  was 
delivered  to  the  operator  in  FayetteviUe,  25 
cents  was  paid  for  Its  sending,  and  the  oih 
erator  agreed  and  promised  to  send  the  same 
Immediately,  and  the  plalntifl  Introduced 
testimony  to  this  effect.  There  was  testi- 
mony for  the  defendant  tending  to  show 
that  the  operator  told  the  sender  of  the  mes- 
sage that  the  operator  at  Bllzabethtown,  the 
point  to  which  the  telegram  was  directed, 
was  not  there;  that  he  was  out  on  the  line 
on  duty;  and  that  he  would  have  to  accept 
the  telegram  subject  to  delay  on  this  ac- 
count The  operator  at  FayetteviUe  also  tes- 
tified .that  he  often  called  the  operator  at 
£lizabethtown,  and  that  he  transmitted  the 
message  on  first  response  to  calL  The  oper- 
ator at  Blizabethtown  testified  that,  after  he 
returned  to  his  ofilce,  and  received  the  tele- 
gram, he  Immediately  went  to  every  board- 
ing house  In  town  to'  find  the  plaintiff  hus- 
band, but  he  was  not  to  be  found;  that  ofi 
the  nest  morning  he  went  to  every  store  in 
town  In  search  of  him,  without  avail;  that, 
when  he  was  found,  he  was  outside  of  the 
free  delivery  limits.  Several  witnesses  testi- 
fied, also,  that  the  plaintiff  husband  said, 
after  he  had  received  the  telegram,  that  the 
delay  in  delivering  It  made  no  difference,  as 
he  could  not  have  gone.  The  plaintiff  denied 
that. 

The  following  Issues  were  submitted  to  the 
jmy,  and  were  excepted  to  by  both  plalntlffls 
and  defendant:  **0)  Did  defendant  negli- 
gently fall  to  transmit  or  deliver  the  mes- 
sage as  alleged?  Ans.  Tes.  (2)  Did  plain- 
tiffs, by  their  own  negligence,  contribute  to 
the  Injury?  Ans. .  (3)  Notwithstand- 
ing the  contributory  negligence  of  plaintiffs, 
could  defendant,  by  ordinary  diligence,  have 
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prevented  the  Injury?  Ans.  ^es.  (4)  What 
damage,  if  any,  have  plaintiffs  su^t^ined  by 
the  reason  of  the  negligence  of  defendant? 
Ans.  25  cents."  We  cannot  see  why  the  sec- 
ond and  third  issues  should  have  been  sub- 
mitted. Contributory  negligence  on  the  part 
of  the  plaintiffs  had  not  been  pleaded.  But 
the  exception  of  the  plaintiffs  to  the  issues 
ought  not  to  be  sustained,  because,  under 
the  first  and  fourth,  they  were  enabled  to 
develop  their  whole  case,  and  to  have  every 
principle  of  law  to  which  they  were  entitled 
applied  in  any  aspect  of  their  case. 

Thef^  Iriaintiffs'  exception  to  the  charge 
which  was  in  these  words,  ''For  error  in  the 
charge  as  given,"  is  not  sufficiently  explicit, 
and  we  will  not  review  the  charge.  Excep- 
tions to  errors  in  the  charge  of  the  court 
must  be  assigned  specifically.  McKinnon  v. 
Morrison,  104  N.  O.  862,  10  S.  B.  51d»  and  a 
long  line  of  cases  cited  in  Clark's  Code»  p. 
382.  Many  special  instructions  were  prayed 
for  by  the  plaintiffs,  and  the  court  declined 
to  give  them,  or  any  of  them.  They  were 
each  and  all  bearing  on  the  subject  of  the 
negligence  of  defendant  If  there  was  any 
error  in  refusing  them,  it  was  cured  by  the 
verdict;  for,  in  response  to  the  first  issue, 
whether  or  not  tiie  defendant  was  negligent, 
the  Jury  answered,  •'Yes."  There  was  no  in- 
struction  aslsed  concerning  the  rule  by  which 
the  Jury  should  estimate  the  plaintiffs'  dam- 
ages; and,  no  proper  exception  having  been 
made  to  the  charge  of  the  court,  in  that  or 
any  other  particular,  the  plaintiffs  are  bound 
by  the  verdict  and  Judgment 

This  court,  at  its  present  term,  in  the  case 
of  McNeill  V.  McDuffie,  25  S.  E.  871,  decided 
that  the  May  term,  1806,  of  Cumberland  su- 
perior court,  was  held  in  accordance  with 
law,  and  the  plea  to  the  Jurisdiction  was 
oveiruled.  The  plaintiffs  are  not  entitled  to 
a  new  trial  upon  their  exceptions,  and  the 
Judgment  is  affirmed. 


(119  N.  C.  187) 

BALLABD  et  al.  v.  TBAVBLLEBS'  INS.  CO. 
OF  HARTFORD,  CONN. 

(Supremo  Court  of  North  Caroliiuu    Nov.  24, 
1896.) 

iKSURANcs—AoBNCT— Power  Couflbd  with  Ih- 

TSBB8T— RBV004TIOH-^CoMMI88IONB  ON  AVTBR- 

Maturiho  Rbnbwalb-^Rboovbrt. 

1.  A  contract  of  agency  with  an  inanranoe 
company  provided  that,  for  his  services,  the 
agent  shonld  retain  45  per  cent  on  first  anDual 

gremiuma  and  6  per  cent  on  renewals,  and  that 
;  might  be  terminated  at  the  option  of  either 
party  on  80  days'  notice.  Ontside  the  contract, 
but  aa  a  part  of  it,  the  company,  by  letter, 
agreed  to  advance  each  month  $600  to  enable  the 
agent  to  introduce  the  business;  that  the  money 
should  be  repaid  out  of  the  proceeds  of  the  agen- 
cy as  rapidly  as  possible,  the  company  to  take 
the  agent's  demand  note  for  each  advance,  and 
indorse  upon  the  notes  the  agent's  payments,  ad- 
Justing  the  interest  at  the  end  of  the  year,  or  be- 
fore, if  the  contract  should  be  discontinued. 
Edd,    that    the    agent    could    protect    himself 


against  the  assignment  of  the, notes  by  making 
it  appear  that  they  were  payable  in  a  restricted 
way,  and  hence  he  had  no  power  coupled  with 
an  interest,  such  as  wonld  prevent  the  company 
from  terminating  the  contract  on  notice. 

2.  Under  an  insurance  company's  contract  of 
agency,  which  provides  that  the  agent  shall  re- 
ceive, as  compensation,  a  certain  per  cent  on 
renewals,  his  right  to  collect  and  retain  the  com- 
mission on  renewals  ceases  on  the  termination 
of  the  contract. 

8.  A  provision  of  a  contract  with  an  insur- 
ance company,  that,  if  the  agent  shall  fail  to  do 
certain  things  required  of  him  under  the  con- 
tract he  shall  forfeit  his  rights,  and  not  then 
be  entitled  to  commissions  and  renewals  ma- 
turing after  the  agency  has  ceased,  does  not  in 
the  absence  of  an  expcess  jprovision  that  he 
shall  be  entitled  to  tl^em  if  he  carries  out  the 
stipulations,  affect  the  rule  that  such  an  agent 
will  not  be  allowed  commissions  or  renewals 
maturing  after  the  agency  has  ceased  by  reason 
Ckf  a  revocatioa  of  the  contract  by  the  principal 

Appeal  tnai  superior  comt,  Durham  eounty; 
Coble,  Judge. 

Action  by  V.  Ballard,  trustee  of  J.  R.  Lind- 
say, and  J.  R.  lilndssy,  against  the  TrnveUers' 
Insurance  Company  of  fitartford.  Conn.,  to  re- 
cover coimnlssioDS  alleged  to  be  due  on  re- 
newals maturing  after  the  termination  of  a 
contract  of  agency  between  Llndssy  and  de- 
fendant From  a  Judgment  In  favor  at  plaln- 
tlffki,  defendant  appeals.    Reversed. 

Boone  ft  Bryant,  for  appellant  Winston  & 
Fuller,  for  appellees. 

MONTGOMERY,  J.  The  contract  between 
the  plaintiff's  assignor,  J.  R.  Lindsay,  and  the 
defendant  company,  which  was  In  all  respects 
complied  with  by  Lindsay,  contained  a  provi- 
sion to  the  effect  that  it  might  be  terminated, 
at  the  cation  of  either  party,  by  written  no- 
tice to  the  othet  party  of  not  less  than  30  days. 
Notice  under  that  provision  was  given  by  the 
defendant  to  Lindsay,  and  in  May  or  June^ 
1S06,  he  ceased  to  be  agent  oC  the  d^endant. 
Certain  renewal  premiums  upon  policies  which 
were  issued  while  the  plaintiff'B  assignee  was 
the  agent  of  the  defendant,  falling  due  after 
the  plaintiff's  agency  had  ceased,  and  having 
been  paid  by  the  polfcjy  holders  to  the  defend- 
ants, the  plaintiff's  assignee  brought  this  ac- 
tion to  recover  the  amount.  He  claims  that 
his  assignee  has  a  right  to  the  same  und^ 
that  part  of  the  contract  which  provides  for 
his  retahiing,  for  his  services,  "on  all  other 
life  and  endowment  policies  45  per  cent  of 
first  annual  premiums;  G  per  cent  on  renew* 
als.'*  The  defendants  resist  the  recovery  on 
the  ground  that  the  contract  was  terminated  in 
May  or  June,  1806,  and  tluit  with  the  termina- 
tion of  the  agency,  Lindsajr'B  right  to  receive 
the  6  per  cent  on  the  renewals  which  fell  due 
and  were  paid  after  the  agency  had  been  ter- 
minated ceased.  His  honor  found  the  fiacts,' 
and  gave  Judgment  fbr  the  plaintiff. 

We  are  of  the  opinion  that  the  plaintiff  Is 
not  entitled  to  recover.  It  was  admitted  by 
the  counsel  of  the  plaintiff,  in  his  argument 
here,  that  if  ihe  contract  had  been  the  usual 
and  ordinary  one  between  insurance  companies 
and  their  agcuts,  it  might  be  revoked  at  the 
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optlOD  of  tUe  caoopKaj.  Bot  be  inatote^  that 
a  certain  letter,  written  by  tbe  defendants  to 
Lindsay,  and  treated  as  a  part  of  tbe  contract, 
conferred  a  power  coupled  witb  an  intere^  and 
dierefore  was  irrevocable.  Tbe  letter  is  as  fol- 
lows: ''Hartford,  Conn.,  October  6,  1392.  J. 
R.  Lindsay,  Greensboro,  N.  C— Dear  Sir:  In- 
closed find  contract,  wbicb  we  believe  to  be  In 
accordance  witb  tbe  tenns  agreed  upon  wben 
you  were  bere.  It  is  undersrtood  tbat  we  are 
to  advance  to  you,  at  the  begbmbsg  of  eacb 
montb,  1600.00,  tbe  same  to  be  repaid  to  tbe 
company  out  of  tbe  profits  of  tbe  agency  as 
rapidly  as  possible.  Ratber  tlmn  incorporate 
tbis  part  of  our  agreement  in  tbe  contract,  our 
a'ttomey  advises  tbat  we  take  your  'demand' 
note  for  eacb  advance,  and  tben  indorse  up(»i 
tbe  notes  your  payments,  adjusting  tbe  inter- 
est in  accordance  witb  an  understanding,  at 
tbe  end  of  tbe  year,  or  before,  if  contract  is 
discontinued,  you  to  pay  interest  at  tbe  rate 
of  G  per  cent  Tbls  letter  is  to  satisfy  you 
tbat  we  intend  to  advance  as  agreed  upon 
wben  you  were  bere.  It  is  also  understood 
tbat  we  are  to  take  notes  for  a  reasonable  por- 
tion of  life  premiums,  and  tbat  tb^  are  to  be 
discontinued  at  tbe  rate  of  6  per  cent,  and 
tbat,  for  insurance  paid  for  In  notes  wbicb  are 
not  paid,  you  are  to  pay  for  expired  tbne  and 
tbe  term  Insurance  medical  examiner's  fees. 
All  sucb  notes  are  to  be  indorsed  or  guaran- 
tied by  you.  .No  notes  to  be  taken,  or  at  any 
rate  submitted  to  tbe  company,  wbicb  faU  due 
on  and  after  Decembtf  1st  in  any  year.  Tours, 
truly,  Rodney  Dennis,  Secretary.*'  We  fail  to 
see  bow  tbls  letter  can  Ivive  tbe  effect  to  de- 
prive tbe  defoidants  of  tbe  rigbt  to  terminate 
tbls  agency  at  tbeir  option,  upon  giving  tbe 
proper  notice  to  tbe  plaintiff's  assignee.  Ibe 
language  of  tbe  contract  is:  *This  contract 
may  be  terminated,  at  tbe  option  of  eltber  par- 
ty, by  wrltt^  notice  to  tbe  otber  party  of  not 
less  tban  tbbrty  days."  Tbe  letter,  being  con- 
iridered  a  part  of  tbe  oontract,  and  construed 
In  its  most  natural  way,  simply  requires  tbe 
defendants,  as  long  as  tbe  contract  sbould  con- 
tlnue,  to  fumisb  a  certain  amount  of  money 
eveiy  montb  to  tbe  plaintiff,  tbat  be  mli^t 
introduce  and  extend  tbe  business  of  tbe  com- 
pany fbr  tbe  benefit  of  botb.  It  is  true  tbat 
tbe  company  required  Lindsay  to  give  bis  per- 
sonal note  for  tbe  amounts  advanced  to  bim 
by  tbe  oompany,  but  tbe  notes  were  to  be  paid 
out  of  tbe  profits  of  tbe  agency.  As  long  as 
tbese  notes  remain  in  tbe  bands  of  tbe  com- 
pany, tbeir  collection  cannot  be  enforced 
agahist  Lindsay  persona]Iy,-^the  agency  bav- 
Ing  been  terminated  by  tbe  principal;  and  if 
tbe  company  bas  assigned  <x  transfeired  tbem, 
Lindsay  has  no  one  to  blame  but  bimeelf.  He 
bad  it  in  bis  power,  in  tbe  beginning,  to  see 
to  It  tbat  tbe  money  advanced  to  blm  by  tbe 
defendants  sbouki  appear  in  tbe  flace  of  tbe 
notes  as  payable  in  a  restricted  way.  Tbe 
question— "a  power  coupled  witb  an  interest"— 
is  discussed  by  Cbief  Justice  Smitb,  wbo  deliv- 
ered tbe  opinion  of  tbe  court  in  tbe  case  of 
Insurance  Co.  v.  Williams,  91  N.  C.  09.    In 


tbat  optaiion  It  is  said:  "Wbat  sucb  an  agency 
is,  is  tbus  explabied  by  Cbief  Justice  Marsball, 
in  tbe  opinion  in  Hunt  v.  Rouaipanler's  Adm'rs, 
8  Wbeat  174:  'We  bold  It  to  be  dear  that  tbe 
biterest  wbicb  can  protect  a  power  after  tbe 
deatb  of  a  person  wbo  creates  It  must  be  an 
Interest  In  tbe  thing  Itself.  In  otber  word% 
tbe  power  must  be  ingrafted  on  an  estate  in 
tbe  thing.  A  power  coupled  with  an  Interest 
Is  a  powei*  which  accompanies  or  is  conne<:ted 
witb  an  biterest  The  power  and  tbe  interest 
are  united  in  tbe  same  person.  But  if  we  are 
to  understand,  b7  the  word  "interest,"  an  in- 
terest in  that  which  is  to.  be  produced  l^  the 
exercise  of  the  power,  then  they  are  never 
united.' "  We  can  see  no  interest  which  Lind- 
say ever  bad  under  bis  contract  with  tbe  de- 
fendants, except  an  interest  in  the  profits  of 
the  agency  which  were  to  be  produced  by  the 
exercise  of  the  powers  given  the  agent  under 
tbe  contract  These  profits  were  to  be  pro- 
duced by  bis  woik  and  skill  and  industry,  aid- 
ed by  the  money  advanced  to  him  from  time  to 
time  by  the  cojipany  to  enable  blm  to  build  up 
and  to  extend  his  business.  The  case  of  In- 
surance Oo.  V.  Williams,  supra.  Is  direct  au- 
thority, too,  for  the  pnqpositlon  that  In  cases 
where  the  principal  bas  a  rigbt  to  revoke  tbe 
agency,  and  does  so,  a  stipulation  in  the  con* 
tract  that  the  agent  sbould  receive  as  compen- 
sation 25  per  cent  commissions  on  first  year's 
payments,  and  9  per  cent  on  renewals,  does  not 
confer  a  permanent  rigbt  upon  the  agent  to 
collect  renewals  and  retain  tbe  5  per  cent 
eommisslonsi.  It  is  said  in  tbat  case  tbat 
"such  a  contrition  involves  tbe  assumpdon 
tbat  tbe  contract  confers  an  absolute  and  per- 
manent right  to  proeeed  wltii  renewals,  wben 
the.^Mrlgbial  fnsurance  was  effected  tbvoqgb  the 
efforts  of  tbe  defendant  v^ben  be  can  no  longer 
act  aa  agent  In  making  tbe  renewals.  Sucb  Is 
not  tbe  fiUr  bitecpretatlon  of  tbe  terms  of  tbe 
contract  which  allows  tbe  specified  ccKnmis- 
aions  as  compensation  for  services  to  tbe  com- 
pany In  tbe  renewals,  and  necessarily  ceases 
when  the  services  cease." 

We  have  not  been  Inadvertent  to  the  seventh 
artide  of  tbe  contract  which  is  in  these  wordli: 
"(7)  Tbat  if  be  neglects  to  make  report  or  re- 
mittaAoe,  as  provided  In  clause  2,  for  15  days 
after  tbe  dose  of  any  montb,  or  after  any  re- 
quest as  oontemi^ted  therein,  or  to  comp^ 
with  any  of  tbe  stipulations  herein,  be  shall 
thereby  forfdt  all  rights  under  this  contraj^ 
and  all  commissions  on  premiums  payable 
thereafter,  and  on  renewal  of  all  policies  writ- 
ten hereunder."  This  provision  of  the  contract 
simply  declaring  that  if  tbe  agent  (Lindsay^ 
ahpuld  fail  to  do  certain  tbbigs  required  of 
him  under  the  contract  he  should  forfeit  bis 
rights,  and  not  then  be  entitle^  to  commissions 
and  renewals  matunng  after  tbe  agency  had 
ceased,  in  the  absence  of  a  positive  provision 
to  the  effect  that  be  should  be  entitled  to  them 
If  be  carried  out  the  stipulations,  will  not  be 
allowed  to  affect  the  general  rule  of  biw  tbat 
such  an  ag^it  when  his  agency  has  been  re- 
voked under  a  power  given  to  the  prindpal. 
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will  not  be  allowed  commlsedons  or  renewals 
maturing  aftto  the  agency  bad  ceased. 

The  defendants'  exceptions  to  the  Jurisdic- 
tion of  the  superior  oonrt  were  abandoned  here. 
There  was  error.    New  trlaL 


(U9  N.  C.  8B0) 

STATE  ex  reL  COOK  ▼.  SMITH  et  aL 

(Sapreme  Court  of  North  Carolina.     Nov.  24, 

189C.) 

AlOTIONS— JOINDIR  OF  CaDBBS— PaBTT   PLAINTIFF. 

1.  Under  Code»  §  267,  subd.  1,  allowing  seT- 
eral  causes  of  action  to  be  united  in  the  same 
complaint  "when  they  arise  out  of  the  same 
transaction,  or  transactions  connected  with  the 
same  subject  of  action,"  causes  of  action 
against  a  sheriff  and  the  surety  on  his  official 
bond,  for  illegal  levy  and  sale,  and  against  the 
person  who  directed  such  levy  and  gaye  the 
sheriff  an  indemnifying  bond,  are  properly  join- 
ed. 

2.  Such  suit  may  properly  be  brought  In  the 
name  of  the  state,  on  plaintiff's  relation. 

Appeal  from  superior  court,  Cumberland 
county;    Green,  Judge. 

Action  by  the  state  of  North  Carolina,  on 
the  relation  of  Henry  L.  Cook,  assignee  of 

A.  &  A.  B.  MclYor,  against  James  B.  Smith 
and  others,  to  recover  damages  for  wrongful 
levy  and  sale  on  execution,  and  to  recover 
the  penalty  in  a  sheriff's  bond.  Defendant 
F.  W.  Thornton's  demurrer  to  the  complaint 
was  sustained,  and  plaintiff  appeals.  Re- 
versed. 

W.  B.  Mnrchison,  for  appellant.  6.  M. 
Rose,  for  appellee. 

OL/ARK,  J.  The  defendant  Thornton,  hav- 
ing, as  the  demurrer  admits  pro  hac  vice,  di- 
rected, caused,  and  procured  the  sheriff 
wrongfully  and  illegally  to  seize  and  sell 
the  goods  of  the  plaintiff  (said  Thornton  giv- 
ing the  sheriff  an  indemnifying  bond  to  in- 
duce him  to  make  the  seizure  and  sale,  and 
having  received  from  the  sheriff  the  pro- 
ceeds of  such  illegal  sale),  is  liable  to  the 
plaintiff.  The  sheriff  is  also  liable  for  the 
same  acts,  and  is  properly  Joined  with  Thorn- 
ton, since  the  liability  ''arises  out  of  the 
same  transaction,*'  and  is  expressly  {provided 
for  by  Code,  I  267,  snbd.  1,  and  the  joinder 
of  the  surety  on  the  sheriff's  bond  is  because 
of  his  general  contract  of  suretyship  for  the 
official  acts  of  the  sheriff.  The  liability  to 
the  plaintiff  by  all  the  defendants  is  for  the 
same  act,  performed  by  one  party  (the  sher- 
iff) by  the  procurement  and  direction  of  an- 
other (Thornton);  the  surety  to  the  sheriff's 
bond  being  Joined  by  virtue  of  his  agiee- 
ment,  and  Just  as  he  is  Joined  In  all  actions 
against  the  sheriff  for  misfeasance  and  neg- 
lects In  office.  The  cause  of  action  "affects 
all  parties  to  the  action"  (Code,  S  267),  and 
the  Joinder  was  eminently  proper.  Benton 
V.  Collins,  118  N.  O.  196,  24  S.  B.  122;  Pretz- 
felder  v.  Insurance  Co.,  116  N.  C.  491,  21  S. 

B.  302;.  Le  Due  v.  Brandt,  110  N.  C.  289,  14 
S.  E.  778;  Heggie  v.  HiU,  95  N.  C.  303;  King 


V.  Farmer,  88  N.  C.  22.  That,  on  account  of 
the  surety  on  the  bond,  the  action  is  on  re- 
lation of  the  state,  is  merely  formal,  and  of 
no  import,  the  relator  being  the  real  party. 
Warrenton  v.  Arrington,  101  N.  O,  109,  7  S. 
B.  652.  Always,  when  the  sheriff  Is  sued  for 
official  liability,  he  is  responsible  personally, 
and  his  surety  should  be  sued  on  the  rela- 
tion of  the  state,  but  it  has  never  been  held 
a  defect  to  Join  them.  In  the  full  discussion 
of  this  question  at  last  term  in  Benton  v. 
Collins,  supra,  the  authorities  are  reviewed, 
and  it  is  pointed  out  that,  when  the  causes 
of  action  arise  out  of  the  same  transaction, 
they  may  be  Joined,  though  one  should  be 
for  a  tort  and  the  other  In  contract;  and 
such  seems  the  manifest  intent  of  section 
267  of  the  Code.  Suppose  the  demurrer  for 
misjoinder  were  sustained;  the  court  could 
merely  order  the  action  divided  into  two. 
Code,  {  272;  Pretzf elder  v.  Insurance  Co., 
supra.  And  then  on  the  trial  of  each  of 
those  actions  the  same  witnesses  would  be 
introduced,  the  same  transaction  proved,  and 
the  same  questions  of  liability  would  arise; 
thus  doubling  the  time  and  expense  of  the 
litigation,  without  any  possible  benefit  to 
any  one.  It  is  to  prevent  this  very  state  of 
facts  that  the  CJode  (section  267)  expressly 
provides  that  "the  plaintiff  may  unite  in  the 
same  complaint  several  causes  of  action, 
whether  they  be  such  as  hav^  been  hereto- 
fore denominated  legal  or  equitable,  or  both, 
when  they  ^ise  out  of  (1)  the  same  transac- 
tion or  transactions  connected  with  the  same 
subject  of  action."  The  principle  that  a 
cause  of  action  in  tort  cannot  be  united  with 
one  in  contract  applies  only  where  they  arise 
out  of  different  transactions,  and  Is  subordi- 
nate to  the  general  provision  of  the  Code, 
tliat  all  causes  of  action,  of  whatever  na- 
ture, in  favor  of  the  plaintiff  against  the 
same  defendants,  can  be  united  when  they 
arise  out  of  the  same  transaction.  .In  sus- 
taining the  demurrer. there  was  error.  B<r- 
ror. 


(119  N.  C.  S90) 

McPHAUi  V.  BOARD  OF  COATRS  OF 

CUMBERLAND  COUNTY. 

(Supreme  Court  of  North  Carolina.     Nor.  M^ 

1886.) 

COUKTIBS  *-  OOKTRAOT  VOB    BrIDOSS  ^  POWBK  OV 

G0MMI88XONBBS  —  Dblboation  or  Au« 

THOBlTr—QUANTUM  MbRUIT. 

1.  Under  Act  1887,  c.  370,  providing  that  con- 
tracts for  the  construction  or  repair  of  bridges 
shall  be  made  by  the  county  commissioners,  the 
commissioners  may,  after  determining  the  ne- 
cessity for  a  bridge  or  its  repair,  appoint  the 
township  supervisors,  or  others,  agents  to  have 
tbQ  work  done,  or  may  refer  the  matter  to  the 
supervisors  in  the  first  instance,  to  rexK^  the 
facts  and  the  lowest  price  at  which  the  work 
can  be  done;  but  the  supervisors  have  no  pow- 
er to  accept  a  bid  without  reporting  the  same 
to  the  commissionerB  for  approval. 

2.  Where  repairs  have  been  made  on  a  bridge, 
and  the  work  accepted  by  the  county,  the  con* 
tractor  may  recover  therefor  on  a  quantum 
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meruit*  though  the  8pe<4al  contract  declared  on 
was  invalid,  because  made  with  the  township 
supervisors  and  never  submitted  to  the  com- 
missioners for  their  approval. 

Appeal  from  superior  court,  Cnmberland 
county;   Green,  Judge. 

Action  by  J.  B.  McPhall  against  the  board 
of  commissioners  of  Cumberland  county  to  re- 
cover on  a  contract  for  building  a  bridge. 
Judgment  for  plaintiff,  and  defendants  appeal. 
Reversed. 

N.  W.  Ray,  for  appellants.  Geo.  M.  Rose, 
for  appellee. 

CLARK,  J.  As  the  Code  (section  2034) 
-originally  stood,  when  bridges  were  beyond 
the  reasonable  capacity  of  the  road  overseer 
and  his  hands,  the  board  of  township  super- 
visors were  empowered  to  contract  for  the 
building,  keeping,  ajid  repairing  of  the  same, 
with  the  concurrence  of  the  board  of  county 
commissioners.  Bven  under  that  statute,  any 
contract  made  by  the  township  supervisors 
would  not  have  been  valid  till  reported  to  and 
concurred  In  by  the  county  commissioners. 
The  township  supervisors  here  pursued  no  im- 
proper plan  in  advertising  for  the  lowest  bid, 
but  they  erred  in  supposing  that  they  were 
bound  to  accept  It,  no  nuttter  how  unreason- 
able, or  that  they  could  accept  it  at  all  with- 
out the  concurrence  of  the  county  commission- 
ers,  to  whom  they  should  have  reported  it  for 
approval.  But,  even  as  thus  guarded,  the  leg- 
islature of  1887  (chapter  370)  thought  there 
was  room  for  abuse,  and  struck  out  even  this 
qualified  authority  In  the  township  supervis- 
era,  and  provided  that  the  contracts  in  all  such 
cases  shall  be  made  by  the  county  commission- 
ers. The  determination  whether  a  bridge  or 
Its  repair  is  needed,  and  the  sum  to  be  paid, 
is  thus  confided  to  their  judgment,  and  cannot 
be  delegated.  When  they  have  decided  that 
a  bridge  should  be  built  or  repaired,  they  can 
appoint  the  township  supervisors,  or  others, 
agents  to  have  the  work  done,  at  a  price  fixed 
by  themselves.  That  would  be  a  mere  minis- 
terial duty.  And,  to  enlighten  themselves, 
they  can  refer  the  matter  beforehand  to  the 
township  supervisors  (or  possibly  others),  to 
report  the  facts  and  the  lowest  price  at  which 
the  work  can  be  done,  subject,  of  course,  to 
their  own  approval.  The  order  passed  by  the 
commissioners,  "The  repairs  of  Evans  Creek 
bridge  are  referred  to  R.  J.  Harrison  and  Alex- 
ander McNeill,"  meant  no  more  than  that,  and 
was  valid.  If  it  had  meant  to  confer  upon 
the  referees  the  power  to  determine  either  the 
question  whether  the  repairs  should  be  made, 
or  the  discretion  to  fix  the  amount  to  be  paid, 
without  being  subject  to  approval  by  the  coun- 
ty commissioners,  the  order  would  have  been 
invalid.  Besides,  the  words  of  the  order  can- 
not, without  straining,  be  construed  to  carry 
such  powers.  As  the  repairs  have  been  ac- 
tually made  and  accepted,  the  county  is  bound 
on  a  quantum  meruit  for  the  reasonable  and 
just  value  of  the  work  and  labor  done  and  ma- 
terial furnished,  but  not  for  the  attempted 


contract  of  Harrison  and  McNeill,  which,  un- 
der the  law,  th^  had,  and  could  have,  no  au- 
thority to  make,  so  as  to  bind  the  coun^.  The 
question  raised  as  to  the  legality  of  the  term 
of  the  court  at  which  the  action  was  tried  Is 
settled  by  the  decision  in  McNeill  v.  McDuflle 
(at  this  term)  25  S.  B.  871.     Error. 


(119  yr,  C.  298) 
NASH  V.  SUTTON  et  aL 
(Sopreme  Court  of  North  Carolina.     Nov.  17, 
1896.) 
Vbbdiot---8uffioibngt~  Judgment. 
In  an  action  by  a  trustee  to  recover  church 
land,  the  parties  stipulated  that  the  answer  of 
the  jury  to  the  issue  as  to  whether  the  trustee 
wa»   the  owner. and  entitled  to  recover  pos- 
session  should   settle  the   whole   controversy, 
and  that  the  answer  should  be  "Yes'*  if  cer- 
tain facts  were  true,  otherwise  that  it  should 
be  **No."     The  jury  answered  the  issue  "No." 
Held,  that  the  verdict,  together  with  the  stipu- 
lation, justified  a  judgment  for  defendant. 

Appeal  from  superior  court,  Lenoir  county; 
Starbuck,  Judge. 

Action  by  B.  W.  Nash,  trustee,  against  8. 
L  Sutton  and  others.  There  was  a  judgment 
for  defendants,  and  plaintlfT  appeals.  Affirm- 
ed. 

Allen  &  Dortch,  for  appeUant.  Qeorge 
Rountree,  for  appellees, 

rURCHES,  J.  We  find  the  following  agree* 
ment  entered  into  by  the  parties,  and  made  a 
part  of  the  case  on  appeal:  "The  following  is- 
sue, by  permission  of  the  court,  the  request  of 
plaintiff,  Slid  the  express  agreement  between 
the  parties,  was  the  only  issue  submitted  to 
the  jury,  with  the  distinct  understanding  on 
the  part  of  the  court  and  the  parties  that  the 
response  to  said  issue  by  the  jury  should 
settle  the  whole  controversy,  and  all  the  is- 
sues raised  by  the  pleadings.  It  Is  further 
agreed  that,  if  the  jury  should  find  the  orig- 
inal conveyance  (which  had  been  burned)  to 
the  trustee  was  in  trust  for  the  Baptist  Church 
at  hickory  Grove  and  Baptist  denominatton, 
they  should  answer  the  issue  'Yes'*;  but,  if 
they  should  find  that  it  was  in  trust  for  the 
Baptist  church  at  Hickory  Grove  alone,  then 
they  should  answer  the  issue  'No.' "  And  the 
issue  subndtted  to  the  juty  under  this  agree- 
ment is  as  follows:  *'Is  the  plaintiff,  B.  W. 
Nash,  trustee,  the  owner  of,  and  entitled  to 
recover  possession  of,  the  property  in  contro- 
versy? Ans.  No."  Upon  the  coming  in  of 
the  verdict,  the  following  judgment  was  ren- 
dered: "Upon  the  finding  of  the  jury,  and  up- 
on adn^ons  made  on  the  tri^l,  it  is  adjudged 
that  the  plaintiff  recover  nothing  from  the 
defendant;  that  the  plaintiff  is  not  the  own- 
er, and  is  not  entitled  to  recover  the  posses- 
sion, of  the  land  described  in  the  complaint; 
that  defendant  go  without  day,  and  recover 
costs,"  etc.,  "and  that  no  witness  fees  are 
to  be  taxed  against  plaintiff."  And  this  judg- 
ment is  excepted  to  by  the  plaintiff  upon  the 
ground  that  It  is  not  Justified  by  the  verdict 
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This  fo  the  only  exception  In  the  case,  and  It 
U  without  merit,  and  cannot  be  sustained. 
The  verdict,  when  taken  in  connection  with 
the  agreement  of  the  parties,  fully  sustains  the 
judgment  of  the  court,  and  the  same  must  be 
affirmed. 


(lis  N.  c.  848) 

FAYETTBVILLB  WATERWORKS  CO.  r. 
TILLINGHAST. 

(Supreme  C!ourt  of  North  Carolina.     Not.  26, 
1886.) 

C8TOPPBi«  IN  Paib  —  Landlord  and  Tsnant-^ 
Action  bt  ▲  Landlord  to  Rbootbb  Lbasbd 

ProPBBTT  —  PlBAS  —  I88UB8  —  RlOHtS  OF   TbN- 
ANT. 

1.  One  who  contracted  with  a  waterworks 
company,  through  persons  Interested  In  It,  and 
professing  to  represent  it.  and  by  virtue  of  such 
contract  and  a  lease  to  hmi  by  such  persons  got 
possession  of  the  waterworks  properly,  and  held 
it  until  the  lease  expired,  was  estopped  from 
denying  that  the  waterworks  copipany  was 
properly  Incorporated  and  officered,  and  that  it 
was  the  owner  of  the  property  leased. 

2.  In  an  action  by  a  waterworks  company 
against  one  to  whom  It  had  leased  Its  property, 
to  recover  possession  of  it  after  the  expiratioa 
of  the  lease,  where  defendant  alleged  that  plain- 
tiff was  not  the  owner  of  the  property,  an  ad- 
ditional plea  by  him  that  he  was  a  tenant  from 
vear  to  year  on  account  of  his  being  allowed  to 
hold  over,  and  that  he  had  not  been  served  with 
legal  notice,  was  bad  for  Inconsistency. 

3.  Since,  in  an  action  by  a  landlord  to  recover 
the  leased  premises,  a  plea  by  a  tenant  in  com- 
mon of  the  general  issue,  or  what  Is  equivalent 
thereto,  is  an  admission  of  ouster,  where  defend- 
ant in  such  action  denies  plaintilTs  title^  which 
is  equivalent  to  a  plea  of  the  general  issue,  a 
plea  of  oo-tenancy  by  him  Is  not  available. 

4.  In  an  action  to  recover  the  leased  prem- 
ises, for  an  account  of  the  rents,  and  for  the  ap- 
pointment of  a  receiver,  defendant  denied  plain- 
tiff's ownership  of  the  property,  and  pleaded 
that  he  was  a  co-tenant  of  other  part  owners 
of  the  property;  and  that  he  was  a  tenant  from 
year  to  year,  and  had  not  received  the  statutory 
notice  to  surrender.  Hdd,  that  it  waa  not  er* 
ror  to  submit  the  issue.  "Is  the  plaintiff  entitled 
to  the  possession  of  the  property  described  In 
the  complaint?" 

Ai4)eal  from  superior  courts  Cumbeiland 
county;  Oreen,  Judge. 

Action  by  the  Fayetteyille  Waterworks 
Company  against  &  W.  Tlllinghast  to  recov- 
er possession  of  the  property  of  the  water- 
works company,  leased  to  defendant,  for  an 
account  of  the  rent,  and  for  the  appointment 
of  a  receiver.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

N.  W.  Ray,  for  appellant  G.  M.  Rose,  for 
appellee. 

FURCHES,  J.  Plaintiff  alleges  that  It  Is 
a  corporation  chartered  by  the  legislature  of 
North  CaroUna  (Acts  1820,  p.  44),  called  and 
known  as  the  FayettevlUe  Waterworks  Com- 
pany. And  on  the  1st  day  of  July,  1883,  the 
defendant  on  the  one  part,  and  William 
Huske  and  W.  N.  Tlllinghast,  acting  for  and 
in  behalf  of  said  corporation  (being  Interest- 
ed In  this  corporate  property,  and  there  be- 
ing no  regular  officers  of  the  same),  entered 


Into  a  contract  to  lease  to  the  defendant  this 
property  for  the  term  of  one  year,  with  the 
opt}on  of  two  more  years,  which  contract 
and  lease  Is  as  follows:  "Memoranda  of 
agreement  and  contract  of  lease  made  and 
entered  Into  by  and  between  B,  Willard  Tlll- 
inghast, of  FayettevlUe,  N.  C,  and  the  Fay- 
ettevlUe Waterworks  CJompany,  a  corpora- 
tion existing  under  the  laws  of  North  Care 
Una.  TlUinghast  takes  into  his  possession 
and  full  contttd  all  the  property  of  every 
kind  belonging  and  appertaining  to  the  Fay- 
ettevlUe Waterworks,  including  their  fran- 
chise, easements,  privileges,  and  rights  of 
every  kind,  with  fuU  power  and  authority  to 
use  the  same  in  such  manner  as  he  may  deem 
best,  for  the*  aim  and  purpose  for  which 
the  said  corporation  was  chartered.  He  shaU 
do  all  needed  repairing  and  refitting  of  the 
property  of  every  kind,  as  heretofore  In  use, 
and  may  extend,  enlarge,  and  increase  the 
same  In  such  manner  and  in  such  ways  and 
places  as  he  may  deem  expedient.  And  for 
the  use  and  occupation  of  said  property,  with 
the  right  to  coUect  water  rates  as  allowed 
by  the  charter  of  said  company  and  aU  Its 
privileges,  TlUinghast  shall  pay  ($50)  fifty 
dollars  per  annum  to  each  of  the  present 
owners  or  shareholders  claiming  as  heirs  or 
as  the  assignee  or  representative  of  the  heirs 
of  the  late  James  Baker,  as  the  said  prin- 
cipal shares  or  Interest  were  on  the  first 
of  July,  1883,  it  being  understood  that  this 
lease  is  to  begin  and  date  as  from  July  IMU 
1883,  and  to  continue  for  one  year  at  least, 
and  that  the  said  TUUnghast  shaU  have  the 
option  to  continue  it  for  two  years,  and  for 
three  years,  untU  July  1st,  1^  If  he  shaU 
desire  to  do  so.  At  the  expiration  of  the 
lease,  or  when  it  shall  be  terminated  by  TlU- 
inghast, he  shall  surrender  aU  the  property 
now  Included  and  given  Into  his  possession 
by  virtue  hereof,  with  all  the  repairs  that 
may  be  put  thereon.  But  all  extension  of  pipe, 
additional  piunps,  reservoirs,  conduits,  and 
additional  structures  and  improvements  of 
every  kind  that  may  be  made,  over  and  above 
the  general  repairs  to  the  property  as  now  ex- 
ists, or  the  said  extensions  and  additions 
may  be  at  the  expiration  or  termination  of 
this  lease,  shall  be  paid  for  at  such  price  as 
may  be  agreed  upon  by  the  parties;  and  un- 
til such  price  is  paid,  the  said  waterworks 
company  shaU  not  have  the  right  to  take 
such  extensions  and  additions,  into  use,  pos- 
session, or  control.  [Signed]  S.  W.  TlUhig^ 
hast.  [Seal.]  Wm.  Huske.  [Seal.]  W.  N. 
TUUnghast,  Agent  for  May  C.  Baker.  [SeaL]" 
The  defendant  admits  making  and  signing 
this  lease,  and  that  he  entered  and  took  ik>s- 
sesslon  of  the  property  under  the  same;  that 
he  has  been  In  possession  ever  since,  and  la 
stIU  In  possession  of  the  same.  But  he  denies 
that  plaintiff  is  a  corporation;  admits  that 
an  act  of  incorporation  was  passed  by  the 
legislature  as  alleged  by  plaintiff.  But  he 
alleges  that  it  was  never  organised  as  a  cor- 
poration;  that  It  has  no  officer,  and  never 
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has  had;   and  denies  Its  right  to  bring  and 
maintain  this  action. 

Defendant  farther  alleges  that  this  proper- 
ty is  real  estate,  and  belongs  to  the  heirs  fit 
law  of  one  Baker  and  their  assigns,  who  are 
tenants  In  common;  and  that  by  assignment 
from  some  of  these  heirs  he  has  become  the 
owner  and  tenant  in  common  of  the  property, 
with  the  other  heirs  and  assignees  of  Baker. 
He  admits  that  J.  A.  Hoske,  who  seems  to  be 
the  active  party  in  bringing  this  action,  is  in* 
terested  as  one  of  the  heirs  of  Baker;  and 
Haske  testUIes  without  oldectlon,  and  his 
testimony  Is  not  contradicted,  that  he  is  the 
anthorlsed  attorney  in  fact  of  other  heirs,  and 
represented  fonr-serentbs  Interest  in  the  con* 
cern,  and  was  the  administrator  of  his  father, 
William  Hnske,  one  of  the  signers  ot  the 
lease  to  defendant  Bnt  defendant  says  there 
has  been  no  meeting  had  of  the  parties  in* 
terested  in  this  property  by  which  this  action 
is  anthorlsed  to  t>e  bronght,  and  that  J.  A. 
Hnske  has  no  right  to  bring  the  same.  He 
farther  says  that  he  has  never  denied  the 
right  of  the  Baker  heirs  and  their  assigns, 
as  tenants  in  common  with  him,  and  that  he 
did  not  have  three  montiis'  notice  to  qnlt,  as 
the  law  provides  and  requires  should  be  giv- 
en. Bat  it  seems  to  as  that  defendant,  by  his 
answer,  *'cats  hhnself,**  as  Judge  Pearson 
used  to  say;  that  he  cannot  deny  the  plain- 
tiff's tiUe,  and,  falling  In  that  defense,  fall 
back  on  the  gronnd  that  he  Is  a  tenant  in 
common,  and  has  not  refused  to  let  the  other 
tenants  In;  and,  on  falling  in  that  defense, 
fall  back  upon  the  defense  that  he  is  a  ten- 
ant of  plaintiff,  and  has  not  had  legal  notice 
to  surrender,— treating  him  as  a  tenant  from 
year  to  year  on  account  of  his  being  allowed 
to  hold  over.  We  do  not  feel  called  upon  to 
Inquire  into  the  regularity  of  the  organisa- 
tion of  the  plaintiff  corporation,  as  to  wheth- 
er it  has  any  officers  or  not  The  fact  that 
the  defendant  contracted  through  those  in- 
terested In  It,  and  professing  to  represent  It 
•and  by  virtue  of  this  contract  and  lease  the 
defendant  was  enabled  to  get  possession  of 
the  property,  and  did  get  possession,  and  still 
holds  the  same,  estops  him  from  pow  denying 
that  the  plaintiff  Is  properly  organised  and 
officered,  and  that  the  plaintiff  is  the  owner. 
This  doctrine  is  well  established  by  authori- 
ty, as  well  as  the  reason  of  the  thing.  Min- 
ing Ck>.  V.  Goodhue,  llS  N.  0.  d81,  24  a  A 
T97,  and  cases  there  cited;  Springs  v. 
fikAienck,  09  N.  C.  561,  6  &  B.  405.  Neither 
can  the  plea  of  tenant  avail  the  defendant 
He  "cannot  blow  hot  and  cold  at  the  same 
breath."  He  cannot,  in  the  same  answer,  say 
to  the  plaintiff,  '^You  are  not  the  owner  of 
this  property,  and  have  no  right  to  the  pos- 
session;" and  then  say,  "I  am  your  tenant 
and  would  have  vacated  if  you  had  given  me 
the  notice  the  law  requires."  Vincent  v.  Cop> 
bin,  85  N.  G.  108;  Springs  v.  Schenck,  su- 
pra. Nor  can  he  relieve  himself  of  the  effect 
of  this  relation  of  landlord  and  tenant  with- 
out a  complete  surrender  of  the  possession 
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he  acquired  under  contract  of  tenancy.  The 
parties  must  be  first  put  in  statu  qua 
Springs  V.  Schenck,  supra. 

We  are  not  to  be  understood  by  anything 
we  hf  ve  said  in  this  <H>lnion  that  a  landlord 
has  the  right  to  dispossess  his  tenant  from 
year  to  year  without  first  giving  the  statu- 
tory notice,  where  the  tenant  acknowledges 
the  tenancy,  sets  up  no  adverse  claim  or  oth- 
er defense,  and  reUes  upon  the  want  of  legal 
notice.  Nor  can  the  plea  of  tenancy  in  com- 
mon avail  the  defendant  The  plea  of  the 
general  issue,  or  what  is  equivalent  to  that 
under  the  present  practice,  by  a  tenant  in 
common,  la  an  admission  of  ouster.  Gilchrist 
V.  Ididdletoui  107  N.  O.  683»  12  S.  B.  85.  The 
denial  of  plaintiff's  title  was  equivalent  to  a 
plea  of  the  general  issue. 

There  was  objection  to  the  Issue  submitted, 
which  was  as  follows:  "Is  the  plaintiff  enti- 
tled to  the  possession  of  the  property  de- 
scribed In  thiS  complaint?"  to  TPHiich  the  Jury 
responded  In  the  affirmative.  We  are  of  the 
opinion  this  was  a  pn^er  Issue,  and  the  ver* 
diet  of  the  jury  was  a  proper  finding. 

The  question  made  on  the  trial  as  to  the 
regularity  and  Jurisdiction  of  the  court  was 
passed  upon,  and  the  jurisdiction  of  the  eourt 
sustained,  in  McNeill  v.  McDuffie  (at  this 
tmn)  25  8.  B.  871. 

There  seem  to  have  been  no  excepdoni 
taken  to  the  judgment  of  the  court  But  It 
appears  from  the  contract  of  lease  under 
which  the  defendant  went  into  possession 
that  defendant  was  authorised  to  add  new 
extensions,  etc.,  as  distinguished  fkum  the  le* 
pairs  he  might  put  on  the  works  already  in; 
and  tiiat  the  plaintiff  shall  not  have  the  right 
to  take  the  same  Into  possession,  and  use  un- 
til they  are  paid  for.  The  case  is  still  retain- 
ed and  in  the  hands  of  a  receiver,  and,  if  the 
defendant  has  put  in  any  such  Improvonents, 
the  court-^  will  see  that  they  are  taken  into 
the  account  which  has  been  ordered,  and 
that  they  are  paid  for  out  of  the  rents,  or  oth- 
erwise, before  the  plaintiff  is  restored  to  pos* 
session.  With  this  modification  in  the  judg- 
ment It  is  affirmed.  TUs  judgment  of  the 
court  rests  on  the  doctrine  of  tenancy  and  es- 
toppel, and  will  not  affect  an;  rights  the 
plaintiff  or  defendant  may  have  in  a  proper 
proceeding  to  assert  the  same.  Modified  and 
affirmed. 

cm  N.  C.  4S4) 

STACK  V.  PBPPBB  et  at 

(Supreme  Court  of  North  Carolina.    Dec  1, 

1886.) 

BOURDARIBS  —  PaSSnifPTIOV    A8    TO    MbTHOD    OV 
SUKVBTINO— PaaPBNMOULAB  MtBASmiBHBKTll. 

Where  a  line  of  a  survey  crossed  a  perpen- 
dicular cliff,  at  a  place  where  it  could  not  be 
climbed,  and,  to  give  the  quanti^  of  land  call- 
ed for  by  the  survey,  and  to  take  the  line  to  a 
boundary  shown  to  have  been  marked  In  an  old 
survey,  it  was  necessary  to  exclude  the  distance 
up  the  face  of  the  cliff,  it  was  not  error  to  in- 
struct the  Jury  to  exclude  it  in  determining  the 
boundary.   . 
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'  Appeal  from  superior  court,  Stokes  county; 
Brown,  Judge. 

Action  of  trespass  by  A.  M.  Stack  against 
N.  M.  Pepper  and  J.  F.  Pepper*  Judgment 
for  plaintiff,  and  defendants  appeaL  Af- 
firmed. 

W.  W.  King,  A.  D.  Holton,  and  H.  R^ 
Scott,  for  appellants.  A.  M.  Stack,  J.  T. 
Morehead,  and  Jones  &  Patterson,  for  ap- 
pellee. 

AVBRY,  J.  It  is  a  fact  generally  known 
and  acknowledged  that  in  all  of  the  early 
surreys  of  entries,  and  in  most  of  the  later 
ones  made  in  this  state,  the  surface,  and 
not  the  level  or  horiisontal,  mode  of  measure- 
ment, is  shown  to  have  been  adopted.  This 
is  the  general  rule,  and  the  courts  take  no* 
tlce  of  this  fact,  and  presume  that  lands 
embraced  in  grants  and  deeds  were  orig- 
inally measured  in  that  way,  both  because  it 
is  a  matter  of  general  knowledge  that  such 
has  been  the  custom,  and  because  the  ju- 
dicial annals  of  the  state  are  c<M^roborative 
of  that  fact  Duncan  v.  Hall,  117  N.  O. 
445,  23  S.  B.  862.  The  surveyor  testified  to 
this  custom  as  universally,  adopted  by  prac- 
tical surveyors.  While,  however,  the  pre- 
sumption is  generally  that  a  survey  of  the 
surface  was  contemplated  and  adopted  by 
the  parties  to  a  deedi  that  presumption  pre- 
vails only  where  it  appears  feasible  and 
reasonable  to  have  pursued  that  course.  On 
the  contrary,  the  courts  will  not  assume 
that  the  surveyor  and  chain  bearers  pro- 
cured ladders,  and  climbed  over  a  rugged 
boulder  or  cliff  situated  as  in  this  instance^ 
but  that  they  adopted  practicable  methods. 
It  is  well  -known  that  where  surveyors  en- 
counter a  river  at  a  point  where  it  is  lined 
with  rocks  rising  above  the  surface,  and  it 
proves  impassible  by  OTdinary  methods,  the 
distance  across  Is  determined  by  making  an 
offset,  and  running  iqi  and  down  from  the 
actual  point  of  crossing,  not  by  climbing 
over  the  sides  of  the  rocks.  It  was  not  im- 
proper for  the  court  to  Instruct  the  jury,  in 
this  instance  that  the  surveyor,  if  his  testi- 
mony was  believed,  ascertained  the  dis- 
tance, and  thereby  fixed  the  location  of  the 
disputed  eonier  by  the  correct  mode  of  meas- 
urement. The  surveyor  Shelton  testified 
that,  if  he  included  the  distance  from  the 
bottom  of  the  cUff  up  its  perpendicular  sur- 
face to  the  top  as  a  part  of  the  23%  chains 
called  for,  the  disputed  land  would  not  be 
embraced  within  the  boundaries  of  the  deeds 
under  which  plaintiff  claimed  title,  but  if, 
instead  of  measuring  up  this  surface,  he 
walked  around  and  measured  from  the  top 
of  the  cliff,  the  defendant  would,  under  that 
theory  of  surveying,  be  a  trespasser.  The 
dis^nce  up  the  cliff  could  only  have  been 
ascertained  by  letting  fall  a  line  from  the 
top  to  the  bottom,  as  the  surveyor  was  com- 
pelled to  depart  from  his  course  to  find  a 
point  where  it  was  possible  to  even  climb 


across  it  It  is  not  to  be  presumed  that  the 
state  of  North  Carolina  sold  to  Shober,  by 
means. of  his  grant,  the  space  represented  by 
tl^e  perpendicular  surface  of  this  cliff.  The 
original  surveyor  did  not  find  it  necessary 
to  ascend  its  surface  in  order  to  ascertain 
with  accuracy .  what  the  state  was  selling. 
But  very  steep,  mountain  sides  are  often 
very  valuable  for  tlooLber*  as  well  as  for  agri- 
cultural polioses;  and.  when  a  line  crosses 
a  steep  mountain  or  succeesium  of  hills*  the 
grantee  would  get  from  the  state*  for  cul- 
tivation by  horisontaL  measurement,  a  num- 
ber of  acres  largely  In  excess  of  that  esti- 
mated upon  the  basis  of  surface  'measure- 
ment Duncan  v.  Hall,  supra.  In  the  ease 
before  us,  however,  the  measurement  adopt- 
ed by  the  surveyor,  and  sanctioned  by  the 
court,,  gave  the  grantee,  under  the  operation 
of  the  maxim,  "Cujus  est  solum,  ejus  est 
usque  ad  coelum,"  the  ownership  of  the  per- 
pendicular cliff,  and  whatever  of  minerals, 
if  any*  were  Imbedded  in  it*  without  robbing 
the  state  of  .the  price  of  a  single  acre  of 
oultivable  land^  Where  the  elevation  of 
the  ground  is  yecj  different  at  different 
points  of  a  line^  the  ^antee  may  start  his 
lines  towards  the  center  of  the  earth  from 
points  neareir  to  each  other  than  his  points 
of  departure  would  have  been  by  horlaontal 
measurement*'  but  ihe  will  generally  acquire 
title  for  every  acre  of  sjvrface  for  which  he 
pays  the  state*  The  undisputed  testimony 
of  the  witnesses  ezvunlufKl  tended  to  show 
that  the  succession  of  deeds  constituting 
plaintiff's  chain  of  title  embra<^  the  land 
in  dispute;  and  that  the  plaintiff  had  an 
actual  possession  of  a  part,  and  a  construct- 
ive possession  over  the  whole*  of  the  land 
embaced  within  the  boundaries  of  these 
deeds.  This  is  an  action  in  the  nature  of 
trespass  quare  dausum  fregit,  not  in  the 
nature  of  trespass  \n  ejectment  In  order 
to  establish  prima  facie  the  right  to  recover, 
it  was  necessary,  therefore,  for  the  plain- 
tiff to  show  possession  in  himself,  and  a 
trespass  upon  his  possession  by  the  defend- 
ant not  as  in  ejectment  ftn  adverse  occu- 
pancy by  the  latter.  If  the  testimony  was 
believedt  the  defendant  entered  upon  the 
land  embraced  within .  the  boundaries  of 
plaintiff's  deeds  as  ruq  without  estimating 
the  distance  up  the  face  of  the  cliff*  and  out 
and  removed  timber  trees.  So  that  If  the 
testimony  was  credible*  the  locus  where  the 
trespass  was  committed  was  within  the  lim- 
its of  plaintiffs  lands,  to  whic^  he  had  prima 
fade  shown  both  title  and  possession,  and 
the  plaintiff  was  entitled  to  recover,  at  least, 
the  nominal  damages  awarded.  As  we  un- 
derstand the  case  and  the  argument  the  as- 
signment of  error  that  has  been  discussed  Is 
the  only  one  relied  upon  by  the  defendant 
of  which,  according  to  the  transcript  he  was 
entitled  to  the  benefit  It  ought  to  be  need- 
less  to  state  that  the  appellate  court  is  con- 
fijied  to  the  r^oord^    There  was  no  error. 


N.a^ 


IN  Eir  HYBABT. 
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dM  w.  c.  4ai>     '  r.      • 

OAUPCB  eC  nx.  ▼.  MORAN. 

(Supreme  Court  of  North  Oarolina.    Dec  1, 
1^96.) 

Ordbr  Affkctino  Sqparatv  Action  — yAWDiTT. 

i,  Pendinic  an  action  to  foreclose  a  title  bond, 
in  wbich  an  attachment  was  issued  and  levied 
on  fwrsonal  property,  defendant  appealed  from 
a  jodgment  obtained  in  justke^e  eovrt  by  k)lain- 
tiffs.  potting^  defendanjt  «at  4>t  jiOManoioTi.  I^ 
fendant  afterwards  moved  in  the  foreclosure  ac- 
tion for  an.  order  vacating  the  attachmient 
Bdd,  that  it' was  eiror,  on  refusing  to  vacate 
the  ati4olimeDt»-to.malce  an  orda  restoring  de- 
fendajit  to  the  possession  of  the  land  from 
which  he  had  been  ejected  by  the  justice. 

2.  It  was  proper  to  appoint  a  receiver  of  the 
rents  and  profits  in  the  foreclosure  suit. 

Appeal  from  superior  court,  StoKeg  ooonty; 
Norwood.  Judge. 

Action  by  J.  W.  Caudle  and  wife  against 
W.  B.  Moran  to  foreclose  a  title  bond,  in 
whi<di  an  attachment  was  Issued  and  levied 
oh  certain  personal  iJroperty  of  defendant 
Pending  such  actfon,  defendant  appealed  from 
a  judgment  render^  by  a  justice  of  the  peace 
in  an  action  against  him  by  plalntifTs,  put- 
ting defendant  out  of  possesion  of  the  land. 
Defendant  afterwards  moved  in  the  foreclo- 
sure rase  to  vacate  the  attachment  From 
an  ordef  reftising  to  vacate  the  attachment  re- 
storing defendant  to  possession  of  the  land, 
and  appointing  a  r«ce!Ver  of  the  rents  and 
prdfftii,  plaintiffs  appeal.    Modified. 

A.  M.  Stack  and  Jones  &  Patterson,  for  ap- 
pellants.   Watson  &  Bvixton,  for  appellee. 

FURCHIQS,  J.  It  appears  from  the  plead- 
ings .(n  this  case:  Thaj^  plaintiffs  sold  the  da- 
Xendant  a  tract  of  land,  and;gavQ  him  a  bond 
for  title  when  paid  for,  and  the  defendant 
executed  to  plaintiffs  his  note  for  the  pur- 
chase moiJ^ey;  ,aja4'  this  action  is  in  the  nature 
of  a  foredoaure  pioqeedlng  tor  the  purchase 
money  and  a  sale  of  the.  land.  That  after  this 
action  waJi  comjnmc^  the  {rfaintiffS:Sued  out 
warranta  of  attachment|,  which  were  levied 
upon  certain  articles  o^  p^v^onal  property  of 
the  defendant.  That  after,  this  action  was 
oommenoed  the  plaintifte-aiao  oomn^encef 
snmmaiy  proceedings  in  eil«^tment  befpie.a 
Justice  of  the;  peapei  aga^.thedefen^aAt, 
for  possession  of  this  same  land,  and  managed 
thp  matter  so  tfJAt  he  goti  Judgment  &o4 
turned  tb^  defendant  out, of  posbession*  The 
defendant  appealed  from  this  Justice's  Judg- 
ment to  the  superior  court,  where  the  case 
now  stands  for  ^ial^  aa  well  as  this  action, 
brought  for>  the  purcliase.  money.  That  da- 
fendant  wishing  to  have  the  said  attachmeute 
vacatedt  upon  notice  moved  the  court  for  an 
order  vacating  the  same^  but  «a  the  parties 
were  not  able  to  have  the  same  heard  at 
Stokes  court  ^-hey  agreed  that  it  might  be 
lieard  at  For^th  court  which  was  done.  Up- 
on this  hearing. the  court  refused  to  vacate 
the  attachments,  but  made  an  order  restoring 
the  defendant  to  the  possessi^on  of  the  land 
from  which  he  had  been  ejected  by  the  justice 


of  the  peace,  and  appointed  a  reaeiver  of  the 
rents  atad  profits.  Th€i  plalntifTs,  being/<Usi- 
satisfied  with  that  part  of  the  order  restcxing 
the  defendant  to  po88CJlBsi<Mi,  excepted  and  ap- 
pealed. 

However  just  this  ottter  of  restitution  may 
have  been,  it  was  a  legal  error,  an<L  cannot 
be  sustained.  It  was  erroneous,  becatuse  it 
was  net  made  in  the  case  then  being  heard  . 
by  tile  comrt  but  in  another  case  then  penid-« 
Ing,  and  for  trial  In  Stokes  county.  It  was 
erroneous  because  it  was  miide  before  the  case 
on  appeal  wsb  tiled,  in  which  the  defendant 
waa  ejected.  Tha  o«der  appointing  a  receiver 
aeema  to  «a  to  have  been  proper»  and  that 
part  of  the  order  is  afflrmed..  But  thatt'  part 
of  the  order  resfeotfng  the  defendant  to  the 
possession  of  the  land  is  erroneous,  and  most 
be  reversed.  Birai;,  and  <H?der  of  reetitntion  is 
reversed,    fiixor. 


cm  N.  C.  359) 
Xn  re  HYBABT. 
<Supreme  Court  of  North  Carolina.    Nov.  Si, 

IXBAHirt-^lCAlTJKOBIIBKT   OF   EtTATB— ALLOWAITCB 

'  TO  FAMItrT-^APPaUiTUBNT  OT  RSOSIVBB 

— PROCBDURB. 

1.  Where  the  wife  Is  not  a.  party  to  proceed^ 
ings  to  have  a  receiver  appointed  for  an  insane 
husband's  estate,  the  validity  of  the  marriage 
contract  eannot  be  attacked  by  ex  parte  attida- 

a.*  Code.  §§  2273,  2274,  provide  for  sending  Ib^ 
sane  persons  of  sufficient  means  to  asylums  out- 
side the  state,  and  that  their  gnardhins  shall 
•apply  funds  for  supporting-  them  in  saeh  aay- 
IxiUkB  as  long  as  their  inc<»nes  mifty  be  8uffi|pient 
for  that  purpose,  "over  and  beyond  maintaining 
and  supporting  those  liersons  who  may  b^  legal- 
ly dependent  on  the  esrCate  of  such  insane  per* 
aons  ;  .Const  art  11,  f .  10,  ;eBMH>wers  theiegia- 
lature  to  provide  for  the  care  of  the  **indigent 
Insane"  at  the  charge  of  the  state;  and  Code,  I 
2278,  provides  that;  in  the  admission  to  asif- 
inms,  oreferentie  shall  be  given  to^the  ^Hadigent 
insane?'  Eeld^  that,  "indigent  in^aiie"  Includes 
all  those  who  have  no  Income  over  ,and  above 
what  is' sufficient  to  support  those  who  may  be 
legally  dependent  on  «he  estafte.' 

3.  Undter  such  statutes,  a  wif^  who  Bves  in 
the  mansion  house  of  her  insane  husband  fhM 
the  right  to  remain  there,  and  to  use  such  sup- 
plies as  may  have  been  provided  for  his  f amfly, 
or  a  saffieieiit  quantity  of  them  to  maintain  her 
and  her.lfUBily  aeconling  to  tlietr  condition  In 
life,  as  determined  by  the  situation  and  re- 
sources of  the  husband. 

4.  A  first  cousin,  who  was '  voluntarily  aided 
by  the  insane-  peBK>n  when  in  his  right  mind,  is 
not  a  dependent  on. him,  within  the  meaning  of 
the  law. 

•  6.  Code,  f  1076,  provides  that  where  no  suit- 
able person '  wQl  act'  as  the  guardian  of  an  in- 
saj^e  person,  the  clerk  shall  secure  the  estate 
in  the  same  way  as  where  the  guardians  of  or- 
phans have  been  removed;  sections  1584,  1585, 
I»ovide  that  the  clerk  eOiall  certify  the  facts  to 
the  solicitor  of  the  judicial  distriqt  and  that 
the  court  shall  appoint  a  receive]^  for  the  es* 
tate;  and  Act  18w.  c.  89,  provides  that,  on  the 
trial  of  any  proceeding  to  which  an  insane  per^ 
son  has  been  made  a  party,  the  court  may  or^ 
der  the  bringing  in,  by  proper  notice,  of  one  or 
more  of  the  near  relatives  or  friends  of  the  in- 
sane persop.  H^df  that  the  appointment  of  a 
receiver  for  an  insane  person's  estate  should  be 
made  only  on  the  motion  of  the. solicitor,  after 
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the  wife  end  one  or  more  adult  children,  tt 
Uiere  are  such,  or  some  near  relative  or  friend, 
have  been  brought  before  the  judge. 

Appeal  from  rapedor  Qourt»  Ooniberlaiid  oodd- 
ty;  Greene,  Judge. 

In  the  matt^  of  the  aspointment  of  a  guaxdUm 
for  the  estate  of  W.  11.  Hybart,  an  Uiflane  per- 
aon,  a  receiver  was  appobited,  and  certain  or- 
,  decB  made  fcr  the  management  of  the  estate  and 
^application  of  the  prooeeda  The  wife  of  the  in- 
aane  person  was  not  a  party  to  the  proceedings* 
and  from  an  order  oyoroUng  her  motion  to  re- 
move the  receiver  she  appeals.    Reversed. 

Tlie  petition  of  W.  M«  Hybart,  a  patient  in  the 
North  OaroUna  Insane  A^^um,  asking  for  the 
appointment  of  a  receiver  for  his  estate,  heard 
before  Greene;  Judge.  The  petition  shows: 
niat  Hybart's  funlly  consists  of  a  wife,  to 
whom  he  was  poarried  In  November,  1895,  and  a 
first  cousin  (Miss  Weeks),  who  lived  with  hhn 
before  his  marriage,  but  who  now  lives  with  a 
niece,  and  is  an  elderly  lady.  In  feeble  health, 
and  of  very  little  means;  her  board  being  paid 
by  Hybart  op  to  the  time  he  went  to  the  a^ylouL 
He  Is  the  owner  of  a  farm  about  three  miles 
west  of  FayettevUle,  v^iere  he  lived,  worth  about 
$1,500,  but  at  present  without  a  tenant,  and  in 
need  of  repairs;  three  stores  in  tbe  town  of  Fay- 
etteville,  renting  at  present  for  $45.83  per 
month  in  Qie  aggregate.  That  he  is  In  debt  for 
taxes  on  said  property  for  the  Isst  year,  and  for 
one  other  debt,  fbr  $85,  to  H.  A.  Tucker  &  Bco., 
of  Wilmington,  N.  0.,  and  also  a  small  drag  and 
dbctor's  bin,  and  a  small  amount  to  his  nurse. 
The  petitioner  further  represents  that  he  believes 
that  no  suitable  person  will  consent  to  act  as 
guardian  tot  said  Hybart,  wherefore  he  prays 
that  some  discreet  person  may  be  appointed  re- 
ceiver of  his  estate.  Signed,  "C.  W.  Broad- 
foot,  Petitioner,  for  Hybart*'  The  court  appoint- 
ed O.  W.  Broadfoot  receiver,  and  ordered  him 
to  take  poesession  of  the  estate  and  collect  all 
moneys,  etc  The  wife  of  the  lunatic,  through 
her  counsel,  moves  to  set  aside  the  order,  that 
she  may  be  restored  to  her  legal  rights  under  the 
law;  that  said  order  be  modified  so  as  to  give 
her  such  an  allowance  from  her  husband's  estate, 
and  such  rights  therein,  as  she  is  entitled  to  by 
law,  as  the  wife  of  said  lupatic,  and  for  such 
other  and  further  relief,  etc.,  and  from  the  afll- 
davits  filed  bf  Mrs.  Hybart,  and  other  affidavits 
offered  by  her,  and  the  counter  afildavlts,  and 
the  oral  testimony  offered  by  the  receiver,  the 
court  finds  the  followUig  facts:  'That  the  fa- 
ther of  Bfrs.  Hybart,  with  whom  she  was  living 
at  the  time,and  whor^resented  her,luid  verbal 
or  oral  notice  of  the  intended  applicaticm  ftxr  a  re> 
celver,  and  ttiat  the  appUcation  was  made  In  her 
behalf,  as  well  as  of  other  parties  named  in  the 
order  appointing  said  receiver.  That  said  re- 
ceiver is  a  proper  person  to  manage  said  estate. 
That,  since  the  birth  of  the  child,  the  monthly 
allowance  should  be  raised  to  $15,  and  a  present 
allowance  of  $30  paid  to  coyer  cost  of  her  confine- 
ment, and,  as  thus  modified,  the  order  made  at 
April  term  shall  stand.  Wherefore  the  motion 
for  the  removal  of  the  reoeirer  Is  denied,  and 
the  order  of  April  term  continued  in  force,  except 


as  modified  by  this  order.  Tliat  the  present 
monthly  gross  tacome  nan  Hyhtrf  s  estate  Is 
$45.88,  and  the  allowanoe  named  is  suitable  to 
Mrs.  Hybart*s  condlt&Ni  in  life,  and  as  great 
as  the  estate  will  bear."  Judgment  was  render- 
ed in  accordance  with  the  above  finding,  and  di- 
recting the  payment  of  $80  as  an  exta  allow- 
ance to  her  fDr  the  benefit  to  herself  and  infant 
child,  and  of  $15  monthly.  Instead  of  $10,  as  di- 
rected hi  sail  former  order,  **wlii<A  payment  of 
$15  per  month  Is  to  continue  from  this  time 
until  the  further  order  of  the  court.'*  Signed  by 
Greene,  Judge.  Fran  the  refusid  of  the  court 
to  set  aside  the  order  appointing  the  receiver, 
the  wife  of  the  lunatic  appealed. 

T.  H.  Sutton,  for  appellant  N.  W.  Bay, 
for  appellee. 

AVERY,  J.  The  Statute  (Code,  i  187^  pro 
Tides  that  where  a  person  is  declared  in- 
sane, and  no  suitable  person  will  act  as 
guiu^ian,  the  clerk  shall  secure  the  estate 
of  such  person  according  to  the  law  relating 
to  orphans  whose  guardians  hare  been  re- 
moved, which  is  embodied  in  sections  1581 
and  1585  of  the  Gode.  It  is  provided  in  the 
last-named  section  that  the  Judge  of  the  su- 
perior court,  before  whom  an  action  is 
brought  by  the  solicitor  against  a  removed 
^ardian,  shall  appoint  some  discreet  person, 
as  receiver,  to  take  possession  of  the  ward's 
estatet  to  collect  all  money  due  him;  to 
secure,  loan,  invest,  or  apply  the  same  for 
the  benefit  and  advantage  of  the  ward,  un- 
der the  direction  and  subject  to  the  rules 
and  orders,  in  every  respect,  as  the  said 
Judge  may  from  time  to  time  make  in  re- 
gard thereto.  W.  M.  Hybart  was  sent  to 
the  asylum  for  the  insane  at  Baleigfa  prior 
to  the  April  term,  1896,  of  the  superior  court 
of  Cumberland  county,  and  at  said  term  a 
verified  petition  was  offered  by  0.  W.  Broad- 
foot,  setting  forth  the  fact  that  Hybart  had 
become  insane,  and  was  confined  In  the  asy- 
lum; that  he  had  a  wife  to  whom  he  was 
married  In  November,  1895,  and  a  first 
cousin.  Miss  Mary  Weeks,  who  lived  with 
him  up  to  a  short  time  before  his  marriage, 
but  then  lived  with  a  niece,  Mrs.  James  N. 
Smith,  of  FayettevlDe,  and  that  Miss  Weeks 
was  very  feeble,  had  very  little  means,  and 
that  her  board  had  been  paid  by  W.  M.  Hy- 
bart up  to  the  time  he  weilt  to  the  asylum. 
It  set  forth  the  further  facts  that  Hybart's 
property  consisted  of  three  stores  In  Fayette- 
vllle,  which  rented  In  the  aggregate  for  the 
sum  of  $45.88,  and  a  small  farm,  worth  about 
$1,500,  where  he  lived,  but  which  was  then 
in  need  of  repairs,  and  witiiout  a  tenant 
Upon  hearing  this  petition,  and  In  any  as- 
pect of  the  testimony,  without  notice  to  the 
wife  of  the  insane  man,  the  Judge  appointed 
the  petitioner  receiver,  and  ordered  him  to 
pay  out  of  his  estate:  (1)  To  W.  M.  Hybart 
or  those  having  him  In  charge,  such  sums  of 
money,  or  supply  him  with  such  necessaries 
or  comforts,  as  are  suitable  to  his  condition 
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In  life,  and  as  are  approved  by  the  superln* 
tendent  of  said  asylum.  (2)  To  the  wife  of 
said  Hybart*  $10  per  month.  (3)  To  the  per- 
son who  may  fumlab  board  for  Mlaa  Mary 
C.  Weeks,  $7  per  mbnth,  she  being  partiaUy 
dependent  on  said  W.  H.  Hybart  (4)  Taxes 
dne  on  Hybarf s  property,  insurance  and 
l^e<:essary  repairs,  his  doctor's  bills  and  drug* 
gist's  accounts.  (5)  A  small  amount  to  his 
nurse  who  took  care  of  him  while  here;  a 
debt  due  H.  A.  Tucker  &  Bro.,  of  Wilming* 
ton,  of  $85. 

It  seems  that  Hybart  Uyed  with  his  wife 
at  his  country  home,  where  he  was  supplied 
with  household  and  kitchen  furniture,  and 
had  com  and  meat  in  his  smokehouse,  when 
he  was  taken  to  the  asylum.  The  receiver 
has  taken  possession  of  the  household  ef- 
fects and  supplies.  Including  the  trunk  of 
Mrs.  Hybart.  Meantime  Mrs.  Hybart  has 
been  side,  and,  it  appears,  has  incurred  a 
doctor's  bill  of  $83;  and  expecting  to  be 
confined  soon,  with  all  of  the  attendant  ex- 
pense, she  insists  that  $10  per  month  Is  total- 
ly inadequate  to  support  her.  The  small  al- 
lowance to  the  wife  seems  to  have  been 
made  upon  affldayiU  that  she  was  of  low 
origin,  and  upon  the  idea  that  her  condi- 
tion in  life  had  not  been  changed  by  the 
misalliance  of  her  husband  with  her.  The 
affldayits  also  collaterally  and  incidentaUy 
attacked  the  validity  of  the  marriage,  by 
averring  that  it  was  contracted  when  Hy* 
bart's  mind  was  failing,  and  that  he  was 
duped  and  tricked  into  it  by  the  wiles  of 
her  father,  Blias  Godwin.  The  vaUdity  of 
the  marriage  contract  between  W.  M.  Hy- 
bart and  Delia  f.  Hybart  cannot  be  ques- 
tioned collaterally;  certainly  not  upon  an 
ex  parte  aifidavit  suggesting  that  it  was 
procured  by  her  father.  Being  but  17  years 
old,  she  was  a  child  (though  capable  of  con- 
tracting marriage  with  the  consent  of  her 
father).  If  It  be  true  that  she  was  preg- 
nant at  the  time  of  the  marriage  by  W.  M. 
Hybart,  the  child,  when  bom  in  lawful  wed- 
lock, will  be  legitimate,  and  will  be  entitled 
to  such  protection  and  such  benefite  as  the 
law  extends  to  the  legitimate  offspring  of 
any  person  whose  misfortune  It  la  to  be 
Immured  in  an  asylum  for  the  Insane.  In 
Interpreting  the  meaning  of  statutes,  It  Is 
the  duty  of  the  courts  to  look  at  all  of  the 
provisions  of  the  constitution  and  laws  of 
the  state  that  bear  upon  the  subject  of  the 
act  under  consideration,  and  construe  all 
as  In  pari  materia.  If  W.  M.  Hybart  had 
died  at  the  date  of  his  removal  to  the  asy- 
lum, his  widow  could  have  claimed  dower 
In  his  land,  and  an  allowance  out  of  his  per- 
sonal property  for  the  support  of  herself  and 
child.  The  small  amount  of  indebtedness 
would  probably  have  been  settled  without 
sale  of  any,  or,  at  most,  'by  disposing  of  a 
small  portion,  of  the  real  estate.  A  guardian 
would  have  been  appointed  for  the  child, 
when  bom,  and  the  net  Income  of  the  estate 
would  have  been  devoted  to  its  nurture  and 


education  according  to  its  condition  in  Ufe, 
as  heir  of  the  father.  No  portion  of  the 
rents  would  have' been  devoted  to  the  sup- 
port of  his  collateral  heirs  or  kin  next  in 
degree  to  his  child.  If  he  had  continued  to 
be  of  sound  mind,  the  ronts  of  his  property 
could  not  have  been  sequestered  and  devot- 
ed by  a  receiver  to  the  payment  of  his  debts, 
without  giving  him  the  right  to  daim  per- 
sonal property  exemptions,  and  the  allot- 
ment of  his  homestead.  The  stetute  provid- 
ing for  sending  persons  of  sufiident  nieans 
to  asylums  outside  of  the  stete  contemplates 
that  the  guardian  shall  supply  funds  for 
supporting  them  in  such  asylums  so  long 
as  their  incomes  may  be  sufficient  for  that 
purpose,  "over  und  beyond  maintaining  and 
supporting  those  persons  who  may  be  legal- 
ly dependent  on  the  estete  of  such  insane 
persons."  Code,  IS  2273,  2274.  The  consti- 
tution (article  11,  |  10)  empowers  the  legls- 
laturo  to  "provide  that  the  indigent  deaf 
mute,  blind  insane  of  the  state  shall  be  cared 
for  at  the  charge  of  the  state.**  Oonstruing 
Code,  i  2278,  with  the  other  sections  already 
cited.  It  was  plainly  the  legislative  Intent 
to  define  "indigent  insane"  so  as  to  include 
all  those  who  have  no  income  over  and 
above  what  is  sufficient  to  support  and  main- 
tain those  who  may  be  legally  dependent 
on  the  estate.  Such  is  the  constmctlon  that 
has  also  been  placed  upon  the  law  by  those 
charged  with  the  duty  of  governing  our 
charitable  institutions.  But,  if  such  inter- 
pretation had  not  been  acted  upon,  there 
can  be  no  doubt  that  the  framers  of  the 
constitution,  who  provided  for  the  establish- 
ment and  maintenance  of  the  asylums,  in- 
tended that  no  such  narrow  constmctlon 
should  be  given  to  the  word  "indigent"  as 
would  deprive  the  family  of  one  stricken 
with  so  terrible  a  visitation  of  the  services 
of  the  head  of  the  household,  and  at  the 
same  time  divert  to  his  own  use  the  income 
derived  from  his  property,  when  it  is  not 
more  than  sufficient  for  the  support,  accord- 
ing to  their  condition  in  life,  of  those  who 
had  been  legally  dependent  upon  him  when 
In  his  right  mind.  It  Is  a  part  of  the  history 
of  the  constitutional  convention  of  1875  that 
ordinances  wero  introduced  contemplating 
the  application  of  the  profits  of  the  .estates 
of  insane  persons  to  the  payment'  of  the  ex- 
penses of  maintaining  them  in  asylums, 
without  regard  to  the  necessities  of  those 
dependent  on  them.  But,  in  consequence 
of  the  prevalence  of  a  liberal  spirit,  those 
measures  were  defeated,  and  the  constitu- 
tion was  allowed  to  remain  as  it  was  orig- 
ally  framed  in  1868. 

The  condition  in  life  of  Delia  J.  Hybart 
must  be  determined  by  Inquiring  as  to  the 
situation  and  resources  of  her  husband,  and 
not  by  her  own  environments  or  mode  of  liv- 
ing before  marriage.  Schouler,  Dom.  Rel.  U 
61,  413.  The  husband's  obligation,  when  in 
his  right  mind,  is  to  support  her  in  a  manner 
that  comporto  with  his  circumstances  in  life, 
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for  her  condition  Is  his  condition;  and  this 
is  true,  though  he  may  have  been  Induced  to 
marry  her  by  the  fear  of  a  prosecution  for  se- 
duction or  bastardy.  Id.  {  61.  Miss  Weeks, 
however  worthy  she  may  be,  and  notwith- 
standing the  fact  that  Hybart  aided  her  vol- 
untarily when  in  his  right  mind,  is  not  one  of 
those  that  he  would,  were  he  restored,  be  un- 
der legal  obligation  or  duty  to  8upi)ort;  and 
she  is  not,  therefore,  dependent  on  him,  with- 
in the  meaning  of  the  law.  The  legislature 
has  made  no  provision  for  supporting  persons 
standing  in  such  relations  to  an  Insane  person 
as  she  does,  out  of  their  estates,  if,  indeed,  it 
had  the  .power  to  make  such  disposition  of  his 
property.  The  law  evidently  contemplates 
giving  a  wife  who  lives  in  the  mansion  house 
of  her  husband  the  right  to  remain  there,  and 
to  use  such  supplies  as  have  been  provided  for 
his  family,  or  a  sufficient  quantity  of  them  to 
maintain  her  and  her  family  according  to 
their  condition  in  life.  The  superintendents 
of  the  asylums  and  hospitals  for  the  insane  in 
this  state,  while  adopting  the  construction  of 
the  constitution  which  we  have  stated,  have 
not,  as  we  are  Informed,  been  in  the  habit  of 
demanding  the  payment  of  expenses  out  of 
the  estates  of  those  unfortunates  who  have 
had  abundant  Income  to  defray  them.  Our 
attention  has  been  called  to  no  special  provi- 
sions of  law  under  which  it  could  be  done, 
\yhere  Insane  men  have  families,  It  Is  not 
often  they  have  a  sufficient  income,  apart 
from  their  own  personal  earnlijigs  (which 
cease  to  come,  of  course,  on  their  committal  to 
an  asylum),  to  provide  for  those  dependent  on 
them  according  to  their  station  in  life.  The 
danger  in  the  attempt  to  legislate  upon  the 
subject  is  that,  while  the  stricken  man  is  be- 
ing treated,  it  may  happen  that  his  family  is 
being  starye^  and  probably  for  that  reason 
the  general  assembly  has  hesitated  to  take  ac- 
,tibn,  "The  high  character  of  the  gentlemaA 
who  is  acting  as  receiver  in  the  case  at  bar 
jlustifies  the  conclusion  that  the  solicitor  would 
have  approved  of  the  order  appointing  him. 
The  statute  (section  1673)  authorizes  the  clerk 
to  appoint  a  guardian  for  any  person,  on  cer- 
ti^cate  of  the  superintendent  of  the  asylum 
that  he  is  of  unsound  mind.  Where  no  suita- 
ble person  wiH  act,  the  clerk  shall  secure  such 
estate  in  the  same  way  provided  where  the 
guardians  of  orphans  have  been  removed. 
Code,  S  1676.  In  such,  cases  the  clerk  certi- 
fies the  facts  to  the,  solicitor  (section  1584), 
who  institutes  an  action  on  the  bond  of  the 
guardian.  "The  judgTe  bt  the  superior  court, 
before  whom  the  action  Is  brotlght,  shall  [says 
the  statute]  have  povs^eir"  to  appoint  the  re- 
ceiver^ Section,  U^.  And  it  would  seem  to 
be  contemplated,  liot  that  thie  solicitor  shall 
bring  an  action, 'bfut  that  he  shall  take  some 
action  hi  such  cases.  Interpreting  the  stat- 
utes together,  it  would  seem  that  it  was  In- 
tended that  the  solicitor,  as  the  representative 
of  the  state,  whose  office  ft  is  t6  look  to  the 
protection  of  Ihsane  persons  and  Itifants,  and 
not  any  pierson  who  might  b:f  chant^e  h'ear  of 


the  circumstances,  should  be  the  mover. 
When  a  guardian  is  removed  the  attention  of 
the  infants,  and  those  who  ai«  near  to  them, 
is  called  sharply  to  what  is  being  done  by  the 
displacement  and  prosecution  that  foliowfl  in 
the  court  The  act  of  1889,  c  88,  after  point- 
ing out  the  manner  of  making  service  on  and 
bringing  an  insane  person  Into  court,  provides 
that,  on  the  trial  of  any  action  or  special  pro- 
ceeding to  which  an  insane  person  has  been 
made  a  party,  such  Insane  person  shall  have 
the  benefit  of  any  defense  that  might  ^have 
been  made  for  him  by  his  guardian  or  attor- 
ney, whether  it  has  been  pleaded  or  not,  and 
that  the  court,  at  any  time  before  the  action 
or  proceeding  is  finally  disposed  of,  may  order 
the  bringing  In,  by  proper  notice,  of  one  or 
more  of  the  near  relatives  or  friends  of  such 
insane  person.  Conceding  that  this  power  la 
to  be  exercised  within  the  discretion  of  the 
judge  (which  We  do  not  determine),  If  there 
was  ever  a  time  when  the  family  proper  of  an 
insane  person  ought  to  be  heard,  it  would 
seem  that  this  is  one.  In  view  of  all  these 
provisions  of  the  law,  ft  would  seem  that  re- 
ceivers. In  cases  like  that  before  us,  ought  to 
be  appointed  by  the  Judge,  on  motion  of  tiie 
solicitor,  either  in  or  out  of  term  time,  and 
certainly  that  the  rule  ought  to  be,  if  there 
are  any  exceptions  to  It,  that  the  wife  and  oi^e 
or  more  adult  children.  If  thfere  are  such,  or 
some  near  relative  or  friend,  should  be 
brought  before  the  Judge,  at  chambers  or  in 
term,  before  any  order  tt  this  character  la 
made.  It  Is  needless  to  Say  that  a  casual  men- 
tion of  the  matter  to  the  wife's  father  Is  not 
notice  to  him.  The  order  of  the  Judge  is  re- 
versed, and  the  case  is  remanded,  to  the  end 
tliat  the  wife  be  brought  In,  a  receiver  ap- 
pointed, or  the  appointmeni;  of  the, acting  re- 
ceiver approved,  on  motlpn  of  the  solicitor, 
and  that  the  court  shall  In*  other  respects  pro- 
ceed In  accordance  with  this  .opinion.  Re- 
versed. 


(i»  H.  c.  no 
UNION  BANK  OP  RICHMOND  v.  COM- 
MISSIONERS OP  TOWN  OP  OXFORD. 
(Supreme  Court  of  Nortii  OaroUna.     Nov.  17, 
1896.) 

BlTACTMBNT  OF   STATUTBS  —  JOJTKSTkh  BlVTRIVS  AS 

EviDB.NOB— Municipal  Bonds— Norioa  or 
Invaliditi— Consent  Jitdombnt. 

1.  Const  art.  2,  8  14,  providing  that  no  kw 
Bhail  be  passed  authorizing  counties,  cities,  or 
towns  to  pledge  the  faith  of  the  state  for  the 
payment  of  any  debt,  or  to  impose  any  tax  on 
the  people,  unless  the  bill  for  that  parpoae  shall 
have  been  read  on  three  several  days  in  each 
house,  "and  unless  the  yeas  and  nays  on  the 
second  and  third  reading  *  •  «  shall  have 
been  entered  on  the  Journal,"  is  mandatory, 
and  railroad  aid  bonds  issued  by  a  town  under 
a  law  not  so  passed  are  absolutely  void,  and  In- 
capable of  ratification. 

2.  Where  a  state  constitution  requires,  in  the 
enactment  of  certain  laws,  that  the  yeas  and 
nays  be  entered  on  the  journals,  such  Journals 
are  conclusive  as  against  not  only  a  printed 
statute  published  by  authority  of  law,  but  a 
duly-enrolled  act. 

8.  A  purchaser  of  municipal  bonds  Is  charge- 
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jijplle  wi^h,  nptic^of  ,aAy  waot.ojf.powiSr.on  the, 


i^pie  wj^n,  npiic^of  ,aAy  waot.oj 

^iirt  6f  the  miihi6ipttTSJ' .to'ldsief  THeu. 

<"  4.  A  t<mii<hAB'no  p&w>et^&  issibe  ffnlpoad^ntd 

ihonds.m  Jdi0  absede9;oC  i)cifnatotiT€(*aathoi]iit3PU;« 

'bbnas  QoeH  not  Copstitine.  a  ranficktibii  thfereof 
'  B.A'  cotosent'^  jtidgrment  ewtteiW  in  a  sttft 
ff^alOBt' town.  ooiiuniBsionftts  lov  !a  «aalrcNul  sub- 
scription wiU  not  f^stpp  tl^e  jbow^ifrom  t];y4»r«a^ 
er  setting  up,  want  of  legi^latiTe  authority  tp 
tnake  BUch  BubQcrfptfon.  ,  u*    .- 

'    Falrjcioth.  C.  i:,  dissentlM.  '       '  '• 

i  .  ,•.   • .    ■;../•''    '.    ,  .;  j    J 1/    >.'    .•■     >•.  .V 

ty;  JSt«r^iRk,.^J[ud0e...   .  /     ; 

,to  eocppei  Ibie  0QminiMk>ner8  oft  tbe  town  of 
;OxtojAi  to  levy  a  ta^  to*  pay  certato  jwiJrcwd . 
.aid  l)oi»da  ; ;  JS^oin  a  * Ju<JgmeQt :  for  <  pMptUT,  | 
<4ef«DdwtB  appeaL     BevQiaecU   /        ,..    /* 

•'  'H.  V.'Linlet,  ft.  6.  Biiftbn/W.'A.  GhitliWfe,! 
imd  Eklwaf<feiRoy^rter,ft)r'flppelknt8.''  Bthi^j 
herd,  'ldant]ltig'&  fHtmshee  ftnd  •  J. Oi^V^f cnrd ' 
'ftig^ 'f6t  a^pfeltee.  ••''    '^  •         •      ' 

'/  CXiX.H^'  J.  '..WheAthls  case  vas  beri  Ji^j 

j:ore  (116  N.  a  aaa  21  p.  el  4^0  the  cputt; 

,  Bet  ajslde,  the  nonsuit  takeA>I>ey>w,  aixd  Jh^ldi 
,tha,t  t^e  plalBtifl(  cpuld  malntaia  aa  actipn  ais 
^e  ca9e,<wa^  th^at preseated.  .The  court  did 
J5pl3poa>the  ground 'taa4i  theiift-be^iii^  appaf-. 
enj^y  a  valid, liability  ot  ^,(JO0i>gaiiu9t  the. 
iowix  of'  Oxford,  the  Cijmprbmjse  thereof  tor, 
.'tbie  ^umot!  $29^000  ^^s  aot  aeceasarily. . yold, 
'^nd.^t  the. c<^t. below  ^rr^d-  ^^  aousul^- 
Ing  the  plabt(tf.,  .Theca^^.thadi  p^a.  trjeycl 
upon  t|je  viev  that,  the  chart^  /of  tb^  town 
^f  Oxford- ^Hthw!Jf?edt^e-;eiectloa  yp^H^  ^hicih 
UkB  %10,0QO  (adebtedaees'  .was  "j  contracted. 
;i?hfB  Jjidffe  Vejlp.w  beW  -^hat  ^Is  jws  not  ,so,, 
^^nd  hence  that,  the  cJc>]aproi]9l^e  was  not  bind- 
ing. This  cfiurt  anstalned  the,  view  1;akeii, 
below  that  the  town  ^barter  did  nol;  authori^; 
•  th^  .contraqtioa  of '  the^  Indebtedness,  t3ui  held  i 
that  on'ltafa/9e  tlW  act  chartering  the  rail- 
jroad  '(Ac;t8  lS91»|C;  ^S,,;J  10)  authorized  the 
election.  The  quest'iop  as  .to  the  efllcaqy  pf! 
that  act  hiad  not  h^h.  questioned  l^elow»  as; 
the  plaintiB^  .had  rested  ^  its- claim  upon  the 
authoritjr  9f  th^  town  <^ax^er  tp  sustain  the, 

.  ^ectibn^  ,  ^he  gu^tlqnp  decided,  before  ne^ 
not  be  called,  hi  cQutifoversy,  ,  We  must  t^e 
it  that  oii^  ifcrm^r  opinion  seffles  that  thei 

.  town  had  authority  to  compromise,  a  valid 
iiabllitj  tov  a  smaller  snai^  aad^that  Act  1891, 
c.  315,  on  its  f^ce  authoi&ed  the ,  election. 
When  the  second  frlfLl,  was  ha^'  Mow,  the; 
point  was  taiea  for  the  first  time 'xiiat,  cop- 
ceding,  as  this  court  had'  held,  that  Act  1891, 
c  315,  by  its  termq,  authoi^zed  the  election,, 
that  act  was  inyall^,  because'  pot,  jpassed  as' 
required  for  all  ^t$i  emj)owerlhg  counties,' 
cities,  and  towns  to. issue  bonds.  Const,  art.' 
2,  §  14.  This  section  of  Vi^  constitution  is^ 
Imperative,  and  not  recommendatory ^  said  ■ 
must  be  observed;  other\^lse  tJ^iis  v^a^  aad- 
necessary  precaufUon  inserted  in  the  organic 
law  would  be  converted  ihtfo  a  nullity  l>y 
Judicial  construction.  It  was  Intended  ^ ^a 
safeguard,  and  has  been  held  .mandatory  \p 


fl)J^  other, courts,  Iflj  ^h^c^f  ,t})^tjj^uestiop  hu 
he^n'jpr^^nted,  ,^  wUl  be  .^n  R^jQw;,.   JChvi 

trinl,, npr  ta.,^l8,,<K?ur^,ai  tte,plaliitll?.  is^ffi 
then  .r^lypi^^upoa  tlie  .(;hfir^  fi*rV^^  jtQT^m, 
jWhich  we.  held jlpvaijd^  foe  tha,tj Purpose..  Oa 
'thla  second  trial,  when  the' plalntiftjotfered 
.for  the  first  .time' Apt,  i89.1,  fi.  .315^  as  au- 
thority to  show,  a  v4Ud  elegtl^ijjauthorizing 
the,  fadebtedness  of  $40,000  as'  a  "o^is  to  a^- 
^orizcj  .the  jCQpapromise  (for,  axc?^)^  ?s^  a •  com- 
promise,, pe  iudgmeat  w.op^,:-b®  70^^  ®^  ^ts 
jface,  belflg,  mtjca  vi^),  th^  M^en^ 
tended  thaV-A^ct' 1891,:. G.fflfy.whUe  valid,  as  a 
railroaid;  cjia^ri,  was  uixcoasiUliational  aiid 
void  so  far  as  aiftjiorlziiig  the  crea.tIoa  of  a^ 
Indebteapess  by  ihe'  tow;n,,  l^cause  not  enact- 
ed la  the. ,  mjanjUer  required  >y;  I  Const,  art  2, 
i  14,' ,  Oi^^'  ioiOTals  >vere.  jptit  l^  ^vlde^ce,  and 
shc^wed  apan^atlyejy  that' i^e  aci  wa8,aot 
^e^d  -three  -sev-epa^'  ^ays  }a,, each  bouse,  and 
that  the  a^esl^b^d  i^a^8;^,e^e  not., entered  on 
the  readlngi^  li^!  the  bopse,  as[  re<;iui|'ed. by  the 
^constitution  tqv  actSjai^^horlzlng  tbe  creatloiD 
of .  public  4i!idebted^ess.  ; ,  The  j  point,  theire- 
Jfore,  tl^ufl.  arises  for  the  fllrst  tlzn?;  Ii;  this  case, 
,and  was.iy)t  presented,  and  could  hot  be  pre- 
sented/la  ^ie, 'former  appeal,,  for  .the  reaisons 
,  above  plven,.  JH)^,  poipt  js  on^  oi  tnanifcend- 
.ijDifVjnmortaace,  an)!  is  sUnply  jWhethier  the 
people  in  jtbeir  organic  law  cai^  safej^rd  the 
jtaxpj^yers  .against  the  creation  of  state,  oouu- 
ty,  and  tpwn  Indebtedness  by  formalities,  not 
required /proifiiln^ry  tegl4atlop,  and  must 
the  courts  apd  \  the  legislature  pespect  ^tho^e 
proylsiopst ,  Itbis  safe^wrd  Is.  section  14  <^f 
article,  2  o!f .  t](\e  fonstltutlop, .  .  It  projrfdes: 
"No  law  ^hay  Tjij^'  i^s^d  tp  raise  money,  on 
the  .credit  of  jthe  state  or  to  pledge  the  faith 
pf  th,e.  state,  '^rpctly.  or  lndir|ectly,  for, the 
pi^ymeht  of  any  debt,  or  lmpoie,any  tait  upoin 
th.e  people  fit  the  stat<j,  or  to  allow  the  coop- 
.  tie's,  cities  or  (oj^?Fhs,  t9  i^  so,  unless  the  TOl 
)tbr  t^e  purpose,  sbair have  been, read  three 
'several  times  In  each  house.  oiC  the  general 
assembly^,  and  passed  threj^  several  readings, 
whlcji  readings  shali  have. been  on  three  dif- 
ferent Aays^  and,  agreeclfjp  hy  each  hou6e  re- 
^pectivejy,..and'  **unless  the  yeas  and  nays, 
;.on  the  Be9opd.^apd  third  reading  of  thfe  b01 
shall  havp  been.  , entered  on  iie  Jpumal^" 
'The. Journals  offered  In  evidence  showed  af- 
.^irmatlvely  t^iat  **<ihe  yeas  and  nays  on  the 
second  and  VfHrH  reading  of  t^he  bill*'  were 
not  "entered  on  the  iournal";  ana  the  con- 
.  stitjjtion— thif  supreme  laWTHsays  that,  unless 
.so.eatpredl  no  law  authorizing, state,  coua- 
tlefl,  cities,  or  tojv^ns  to  pledge  the  faith  of  the 
Estate,  or  to  impose  ,any  taa^  iipop  Ijhe.  people, 
,  etc.,  shall  be  vfilld. .  '  ...  / 

•Thlsi  case  has  no  analogy  to  tJarr  yi  Coke, 
A16  iSi,](i  223,  ^2'S,  :e.  le.  That  merely  holds 
{tha^t  when  aa  act  Is  certified  to  by  tiie  speak- 
ers, as,  havipg  j^j^en  ratified;  ilf  Is  conclusive  of 
.  tl^e  fact  that  it,, ^as, read  three  several  times 
in  each  hpuse,.  and  ratified-  '.Qonst  art.  ^, 
I  33,  ,.Aud.  so  it  is'  here;  the  certificate  of  the 
,  leakers  is  coi^c)luslye  that  this  act  passed 
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three  several  readings  In  each  house,  and 
was  ratlfled.  The  certificate  goes  no  further. 
It  does  not  certify  that  this  act  was  read 
three  several  days  In  each  house,  and  that 
the  yeas  and  nays  were  entered  on  the  Jour- 
nals. The  journals  were  in  evidence,  and 
showed  affirmatively  the  contrary.  The  peo- 
ple had  the  power  to  protect  themselves  by 
requiring  in  the  organic  law  something  fur- 
ther as  to  acts  authorizing  the  creation  of 
bonded  bidebtedness  Iqr  the  state  and  its  coun- 
ties, cities,  and  towns  than  the  tSLCt  certi- 
fied to  bsr  the  speakers  of  three  leadhigs  tai 
each  house,  and  ratification.  This  organic 
provision  plainly  requires,  for  the  validity  of 
this  class  of  legislation,  in  addition  to  the 
certificates  of  the  speakers,  which  is  suffi- 
cient for  ordinary  legislation,  the  entry  of 
the  yeas  and  nays  on  the  Journals  on  tiie  sec- 
ond and  third  Tea<ling  in  each  house.  It  is 
provided  that  such  laws  are  "no  laws"— i.  e. 
are  void— unless  the  bill  for  the  purpose  shall 
have  been  read  three  several  times  in  each 
house  of  the  general  assembly,  and  passed 
three  several  readings,  which  readings  shall 
have  been  on  three  different*  days,  and  agreed 
to  hy  each  house,  respectively,  and  unless  the 
yeas  and  nays  on  the  second  and  third  read- 
ing of  the  bill  shall  have  been  entered  on  the 
Journals.  This  is  a  clear  declaration  of  the 
nullity  of  such  legislation  unless  this  is  done, 
and  every  holder  of  a  state  or  municipal  bond 
is  conclusively  fixed  with  notice  of  this  re- 
quirement as  an  essential  to  the  validity  of 
his  bond.  If  he  buys  without  ascertaining 
that  constitutional  authority  to  issue  the 
bond  has  thus  been  given,  he  has  only  him- 
self to  blame.  1  Dill.  Mun.  Ck>rp.  545,  and 
cases  cited.  It  Is  certainly  in  the  power  of 
the  sovereign  people,  in  framing  their  consti- 
tution, to  require  as  a  prerequisite  for  the  va- 
lidity of  this  class  of  legislation  these  pre- 
cautions, and  the  additional  evidence  of  the 
Journals  that  they  have  been  complied  with, 
over  and  above  the  mere  certificate  of  thi 
speakers,  which  Is  sufficient  for  other  legisla- 
tion. That  thlB  organic  law  does  require  the 
additional  forms  and  the  added  evidence  of 
the  Journals  Is  plain  beyond  power  of  contro- 
versy. Accordingly,  the  law  is  well  settled 
by  nearly  100  adjudicated  cases  in  the  courts 
of  last  resort  in  30  states,  and  also  by  the 
supreme  court  of  the  United  States,  that 
where  a  state  constitution  prescribes  such 
formalities  in  the  enactment  of  laws  as  re- 
quire a  record  of  the  yeas  and  nays  on  the 
legislative  journals,  those  Journals  are  con- 
clusive as  against  not  only  a  printed  statute, 
published  by  authority  of  law,  but  also 
against  a  duly-enrolled  act  The  following  is 
a  list  of  the  authorities,  in  number  03,  sus- 
taining this  view  either  directly  or  by  very 
close  analogy.  It  is  believed  that  no  federal 
or  state  authority  can  be  found  in  conflict 
with  them.  Decisions  can  be  found,  as,  for 
Instance,  Oarr  v.  Coke,  supra,  to  the  effect 
that,  where  the  constitution  contains  no  pn>> 
vision  requiring  entries  on  the  journal  of 


particular  matters,— such,  for  example,  as 
calls  of  the  yeas  and  nays  on  a  measure  in 
question,— the  enrolled  act  cannot,  in  such 
case,  be  impeached  by  the  journals.*  That, 
however,  Is  a  very  different  proposition  from 
tiie  one  involved  here,  and  the  dIstliictloD 
is  adverted  to  in  Field  v.  Clark,  143  U. 
S.,  on  page  671,  12  Sup.  Ct  497.  The  au- 
thorities are  as  follows:  Alabama:  Moody 
V.  State,  48  Ala.  115;  State  v.  Buckl^,  64 
Ala.59&;  Perry  OaT.Sehna,  etc,  R.Oo.,58A]iiu 
546;  Walker  v.  Griffith,  60  Ala.  861;  Moog  v. 
Randolph,  77  Ala.  097;  HaD  y.  Steele,  82  Ala. 
562,  2  South.  660.  Arkansas:  Buir  y.  Ross, 
19  Ark.  250;  Vissant  v.  Knox,  27  Aik.  266; 
Worthen  v.  Badgett,  32  Ark.  496;  Smithee  v. 
Garth,  33  Ark.  17;  Chicot  Co.  y.  Pavies,  40 
Ark.  200;  GttdeweU  y.  Martin,  51  Ark.  669, 
11  a  W.  882.  California:  Railroad  Tax  Oas- 
es, 8  Sawy.  238»  18  Fed.  722;  WeiU  v.  Ken- 
field,  54  Cal.  Ill;  Pavhig  Co.  v.  HUton,  69 
Cal.  479, 11  Pac.  3.  Colorado:  In  re  Roberts, 
6  Colo.. 525;  Hughes  v.  Felton,  11  Colo.  489, 
19  Pac.  444;  Robertson  y.  People,  20  Colo. 
279,  38  Pac.  326.  Florida:  Mathis  v.  SUte, 
31  Fla.  291,  12  South.  681.  Georgia:  Harper  • 
V.  Commissioners,  23  Ga.  666.  HHdoIs: 
Spangler  v.  Jacoby,  14  111.  297;  Turley  v. 
Ix>gan  Co.,  17  IlL  161;  Board  of  Sup'rs  of 
Schuyler  Co.  v.  People,  25  BL  163;  People  v. 
Barnes,  35  lU.  121;  Railway  Co.  v.  Hughes, 
38  lU.  174;  Raflroad  Co.  v.  Wren,  43  IlL  77; 
People  V.  De  Wolf,  62  111.  263;  Ryan  v. 
Ljmch,  68  111.  160;  Burritt  y.  Commlsslonen, 
120  ni.  322,  11  N.  B.  180.  Indiana:  Rail- 
road Co.  V.  Potts,  7  Ind.  683;  McCulloch  v. 
State,  11  Ind.  424.  Iowa:  Koehler  v.  HHI, 
60  Iowa,  543,  14  N.  W.  738,  and  15  N.  W.  609. 
Kansas:  In  re  Division  of  Howard  Co.,  15 
Kan.  194;  Commlssionera  y.  Higginbotham, 
17  Kan.  62;  State  v.  Francis,  26  Kan.  724. 
Kentucky:  Norman  v.  Kentucky  Board  of 
Bianagers,  93  Ky.  537,  20  S.  W.  90L  Louisi- 
ana: HolIIngsworth  v.  Thompson,  45  La. 
Ann.  223,  12  South.  1.  Maryland:  B^ry  y. 
Railroad  Co.,  41  Md.  446;  Legg  v.  Mayor, 
etc.,  42  Md.  203.  Michigan:  South  worth  v. 
Railroad  Co.,  2  Mich.  287;  Green  v.  Graves, 
1  Doug.  351;  People  y.  Township  Board  of 
La  Grange,  2  Mich.  191;  People  v.  Mahaney, 
13  Mich.  481;  Steckert  v.  City  of  East  Sagi- 
naw, 22  Mich.  104;  Attorney  General  v.  Joy, 
55  Mich.  94,  20  N.  W.  806;  Callaghan  v.  Chip- 
man,  59  Mich.  610,  26  N.  W.  806;  Attorney 
General  v.  Rice,  64  Mich.  385,  31  N.  W.  203; 
People  y.  McElroy,  72  Mich.  446,  40  N.  W. 
750;  Sackrider  v.  Supervisors,  79  Mich.  69, 
44  N.  W.  165;  Auditor  General  v.  Supervis- 
ora,  89  Mich.  593,  51  N.  W.  483;  Attorney 
General  v.  Detroit  &  S.  Plank-Road  Co.,  97 
Mich.  589,  56  N.  W.  943.  Minnesota:  Board 
of  Supervisore  v.  Heenan,  2  Minn.  830  (GIL 
281);  State  v.  City  of  Hastings,  24  Minn.  78; 
State  V.  Peteraon,  88  Minn.  143,  36  N.  W. 
443;  Lincoln  v.  Haugan,  46  Minn.  451,  48 
N.  W.  196.  Missouri:  State  v.  McBrlde,  4 
Mo.  303;  State  v.  Mead,  71  Mo.  266.  Ne- 
braska: Hull  V.  Miller,  4  Neb.  608;  State  v. 
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McLeUand,  18  Neb.  236,  25  N.  W.  77;  Btate 
T.  Robinson,  20  Neb.  96,  29  N.  W.  246.  Ne- 
vada: State  y.  Tody,  19  Ner.  891,  12  Paa 
835.  New  Hampshire:  Opinion  of  the  Jus- 
tices, 35  N.  H.  579;  Id..  52  N.  H.  622.  New 
York:  People  t.  Supenrisoni  of  Chenango, 
8  N.  Y.  317;  People  t.  Allen,  42  N.  Y.  379; 
People  Y.  Gonunissioners  of  Highways  of 
Marlborough,  54  N.  Y.  276;  Bumsey  y.  Rail- 
road Co.,  180  N.  Y.  88.  28  N.  E.  763;  People 
V.  Purdy,  2  Hill,  81;  Purdy  v.  People,  4  Hill, 
384;  De  Bow  y.  People,  1  Denlo,  9;  Bank  y. 
Sparrow,  2  Denio,  97;  Warner  y.  Beers,  23 
Wend.  134.  Ohio;  Fordyce  v.  Godman,  20 
Ohio  St  1.  Oregon:  Cuizie  y.^  Southern 
Pac.  Co.,  21  Or.  566,  28  Pac  884.'  Pennsyl- 
yania  Southwark  Bank  y.  Goul,  26  Pa.  St 
446.  South  Carolina:  Bond  Debt  Cases,  12 
S.  C.  200;  State  y.  Hagood,  13  S.  *G.  46. 
Tennessee:  Williams  y.  State,  6  Lea,  549; 
Brewer  y.  Huntingdon,  86  Tenn.  732,  9  S. 
W.  166;  State  y.  Algood,'  87  Tenn.  163,  10  8. 
W.  310;  Nelson  y.  Haywood  Co.,  91  Tenn^ 
596,  20  S.  W.  1.  Texas:  Swing  y.  Duncan, 
81  Tex.  230,  16  S.  W.  1000;  Hunt  y.  State, 
22  Tex.  App.  396,  3  S.  W.  233.  Virginia: 
Wise  y.  Bigger,  79  Va.  269.  West  Virginia: 
Osbum  y.  Staley,  5  W.  Va.  85.  Wisconsin: 
Bound  y.  Railroad  Co.,  45  Wis.  543;  Meracle 
y.  Down,  64  Wis.  323,  25  N.  W.  412;  McDon- 
ald y.  State,  80  Wis.  407,  50  N.  W.  185.  Wyo- 
ming:   Brown  y.  Naah,  1  Wyo.  85;    Union 

^  Pac.  R.  Co.  y.  Carr,  Id.  9a  United  States: 
Gardner  y.  Collector,  6  Wall.  499;  Town  of 
South  Ottawa  y.  Perkins,  94  U.  S.  260;  Post 
y.  Superyisors,  105  U.  S.  667.    Of  these  cases, 

.  especially  pertinent  are  Town  of  South  Ot- 
tawa y.  Perkins,  94  U.  &  ^60;  Post  y.  Super- 
yisors.  105  U.  S.  667;  People  y.  AUen,  42  N. 
Y.  379;  Holllngsworth  y.  Tliompson,  45  La. 
Ann.  223,  12  South.  1;  State  y.  Mead,  71 
Mo.  266;  and  Hunt  y.  State,  22  Tex.  App. 
896, 8  S.  W.  233.  To  same  purport  are  Black, 
Const  Law,  §S  31,  102;  Cooley,  Const.  Lim. 
(6th  Ed.)  156,  163,  168;  Smith,  Const  Const 
833;  Story,  Const  590;  Sedg.  St  ft  Const  Law* 
539,  551;  Cush.  Law  ft  Prac.  Leg.  Assem.  | 
2211;  1  Whart.  By.  260;  1  GreenL  By.  491. 

Constitutional  requirements  as  to  the  style  of 
acts  or  the  manner  of  their  passage  are  manda- 
toiy,  not  directory.  State  y.  Patterson,  98  N.  a 
660,  663,  665,  4  S.  B.  350.  The  30klays  notice 
required  before  the  passage  of  a  private  act  is 
not  required  l^  the  constitution  to  be  entered  on 
the  journals,  as  is  required  as  to  the  readings 
on  seyeral  days,  and  the  ayes  and  nays  on  each 
reading,  with  bills  authorizing  the  contraction 
of  public  indebtedness;  and  beoce  it  may  be  that 
the  giving  of  such  30-days  notice  is  conclusively 
presumed  as  to  such  private  acts  (Harrison  y. 
Gordy,  57  Ala.  49;  Walker  v.  Griffith.  60  Ala. 
861),  though  the  contrary  was  intimated  in  Gat- 
Un  y.  Tarboro,  78  N.  C.  119.  The  history  of  the 
country  at  leirge  and  of  this  state  as  well  has 
shown  the  necessity  of  this  safeguard  as  to  acts 
authorizing  tbe  creaticD  of  public  indebtedness, 
which  has  been  incorporated  also  into  several  oth- 
er state  constitutions.    We  have  neither  power 


nor  wish  to  nullif^r  so  plain  and  mandaU)ry  a 
provision,  so  carefully  and  explicitly  worded, 
and  which  has  been  held  binding  by  all  other 
courts  wherever  the  questfon  has  been  pre- 
sented. 

Tbd  Judgmoit  on  its  face,  is  by  consent,  and 
for  a  railroad  subscription.  It  is,  therefore,  on 
its  face,  to  be  treated  as  void,  being  ultra  vires, 
unless  a  special  authority  is  shown  authorizing 
the  indebtedness  for  which  it  was  a  compromise 
(Kelloy  y.  Milan,  127  U.  S.  150,  8  Sup.  Ct 
1101);  for,  ex  virtute  ofBdi,  town  oommissioneEs 
have  no  anthGoity  whatever  to  bind  the  town  by 
submitting  to  a  consent  Judgmeht  for  |20,000  for 
a  matter  appearing  on  the  fiice  of  the  Judgment 
to  be  not  for  town  purpose&  If  the  commis- 
sioners of  the  tovm  were  vested  with  no  au- 
tborily  to  create  the  debt,  they  certainly  could 
not  acquire  such  povi^er  by  entering  into  a  con- 
sent Judgment  The  ccosent  Judgment  entered 
Into  by  the  town  authorities  could  not  btod  the 
town  to  a  subscription  to  a  raihoad  uiiless  the 
power  to  subscribe  or  donate  had  been  legally 
granted  by  the  legldature.  Consent  Judgments 
are,  in  effect,  merely  contracts  of  parties,  ac- 
knowledged in  open  court,  and  ccdered  to  be  re- 
corded. As  Budi  they  bind  the  parties  them- 
selyes  thereto  as  fully  as  other  Judgments;  but, 
when  parties  act  in  a  representative  capacity, 
such  Judgments  do  lx)t  bind  the  cestnis  que  trust- 
ent  unless  the  trustees  had  authority  to  act; 
and  when  (as  in  the  present  case)  the  parties  to 
the  action,  the  town  authorities,  had,  as  appean 
above,  no  authority  to  issue  the  hoods,  their  hon- 
est belief,  however  great,  that  they  had  such  pow- 
er, would  not  authorize  them  to  acquire  such 
power,  and  bkd  the  town  by  consenting  to  a 
Judgment  It  is  not  a  question  of  a  fraudulent 
Judgment  but  a  void  Judgment  from  want  of  au- 
thority to  consent  to  a  decree  to  Und  princi- 
pals (the  taxpayers)  for  whom  they  had  no  au* 
thorlty  to  create  an  hidebtedneas  by  consenting  to 
a  Judgment  any  more  than  they  would  have  had 
by  issuing  bonds.  If  authorized  to  create  tbe 
indebtedness,  ^tber  the  bonds  or  ihe  consent 
Judgment  would  be  equally  an  estoiqpel,  but  as 
they  had  no  such  authority,  neither  bonds  nor 
Judgment  is  bindhig  on  the  taxpayers.  It  is  not 
their  bond  nor  their  Judgment  In  Kdley  v. 
Milan,  supra,  Blatchford,  J.,  says:  'The  declara- 
tion of  the  validity  of  the  bonds  contained  in  *the 
decree  was  made  sdely  in  pursuance  of  tbe  con- 
sent to  that  effect  contained  in  the  agreement 
signed  by  the  mayor  and  the  officers  of  the  rail- 
road comiMiny.  The  act  of  the  mayor  in  sign- 
ing that  agreement  could  give  no  validity  to  the 
bonds  if  they  bad  none  at  the  time  the  agree- 
ment was  made.  *  *  *  The  adjudication  in 
the  decree,  under  the  circumstances,  cannot  be 
set  up  as  a  Judicial  determination  of  the  validity 
of  the  bonds.  This  was  not  the  case  of  a  sub- 
mission to  the  court  of  a  question  for  its  deci- 
sion on  the  merits,  but  was  a  consent  in  advance 
to  a  particular  decision  by  a  person  who  had  no 
right  to  bind  the  town  by  such  consent  because 
It  gave  life  to  invalid  bonds;  and  the  autboiities 
of  the  town  had  no  more  power  to  do  so  than 
they  had  to  issue  the  bonds  originally."     In  Tex- 
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ai$  &  t*.  fey.  Ooi  v:'S6ti^li€tn  Fib'.'^Od;^  1*?  V.'^i^ 
4k,  56, 11  Sup.  Ct.  IS,  JnHler,  0,  J.;  .^ys:  ••ThlsJ 
(ifec?rees  Tveire  entered  Ijy  coflserif  And  m  accoitf- 
ance  with  the  agreement,'  the'  cdtlrts'  liiefdy  ex- 
orcising an  admjnlstratiye  function  in  recbMlng 
wbflft  had  been  agreed  to  tibtweeii  the  ^ttes;" 
rind  hence  holds  tiki  flje  federal  courts,  in  dfere- 
garfflng  such  decrees,  ^ert  hot  tWlating  tiie  ntfe 
that  due  effect  must  be  given  to  the  detcfmitria- 
tlpn  of  tiie  matter^  a  state  court  having  J|uris- 
diction.  1&  Lawrence  MatnUf  g*  Co.>.  ifenesrlUe^ 
Cotton  Mllte,  .188  ^.'S:'  552,'  11'  Stop.:  €Jt;'4CK; 
Fhiller,  6.  X,  agalp  toys:  ^TThe  tjriof  d€tere4  was^ 
the  coosequende  of  the  consent  {of  partite'],  kiid 
not  the  jud^eht  of  the  court;  and,  this  bfSAg 
so,  the  court  hid  the  right  todedineto  trefitt  Itf  m 
res' judicata;"  dtlng  mahy  cftsies,  among  them' 
dur  dwh  c^se  of  Lamb  v.  GAtlin,  2  DeV.  '^  B.- 
Bq.  37,  Infra,  and  itefused  to  (execute  a  fc/nAe^ 
decree,  paying:  "As,  therefore,  if  the  iiW  com-^ 
paiiy  had  defended  the  suit  against  it,  \t  ^odMl 
have  prevaifed,  the  decree  of  the  dtcUlt  ^court,- 
being  Correct  upon  the  merits,  is  also  correct  tol 
that  the  couirt  refused  to  be  consttahied  by  the^ 
prevlaus  erroneous  consent  decree  to  flecrfee* 
contrary'  to  the  rigl^t  ot  the  cause."  In' 
Gay  V.  Parpart,  106  U.  S.  6*9,  1  Sui^;  Ct  456.^ 
Mnier,  J.,  says  (page  698,  106  U.  S.,  aiid  page' 
47^,  1  Sup.  Ct.):  **9uch  ^^CTGe  as  was  hid,  ,be^ 
Ing  dependent  upon  consent,  did  not  operitte'  aa' 
a  Judicial  decision 'by  the  court,'*  This  treat- 
ment of  consent  decrees  prevails  thu6  In  laW  as 
well  as  equity;  Kelley  vJ  Milan,  siipta,  belfl^ 
an  action  at  la^  to  recover  judgment  oii  .bondsf 
Issued  in  aid  o^  a'm^road,  apd  the  other  cases' 
above  cited  bfeinfe  hj  equity.  .  In  CortunissloiieiiB' 
V.  Loague^  1^  U.  S.  493,  505, '9  gup.  Ct.  327; 
331,  which  is  j^ubstantialiy.  lllre  the'  present,  be- 
ing an  aptillcatlon  for  a  'mandamus  to  compel 
the  levying  of  a  tax  td  pky^^  Judgment  rendered 
on  Interest  coupons  of  bond^^.  FuHer,  C.  J.,  saysJ 
"The  court  cannot  decline  to  take  cognizance  of 
the  fact  that  the  bonds  are  utterly  void,  and  n<3t' 
such  remedy  exists.  Res  Judicata*  haay  rende^ 
straight  that  which  is  crool^ed,  aind  black  that 
which  is  white,— 'facit  ex  curvo  rectuin,  ex  albq 
nigrum,'— but  where  application  Is,  made  to  col? 
lectjtidgmen^s  by  process,  not  contained  in  them-' 
selves,  and  requiring,  to  be  sustained,  reference 
to  the  alleged  cause  of  action  upon  which  they 
are  founded,  the  aid  of .  the  court  should  not  be 
granted  when,  upon  the  fitce  of  the  record,  ;t  ap- 
pears, not:  that  ihere  error  supervened  in  the 
rendition  of  such  judgment,  but  that  they  rest 
upon  no  cause  of  action  whatever."  So,  Ifli  the 
present  case,  even  if  the  former  judgment  lia4 
not  been  by  consept,  Jt  appears  that  thei*e  was 
no  authority  to  issue  the  bondis,  and  the  courts 
will  not  issue  a  mandamus  to  levy  a  tax  to  pgr- 
such  Judgment.  .  In  Lamb  v,  GatUn,  2  Dev.  & 
B.  Kq,  37  (cited  and  approved  by  the  supiem^ 
court  of  the  tJnited  State?,  ut  sujjra),  Gaston,  J., 
says,  as  to  the  effect  of  a  consoit  Judgment  by 
an  executor,  that  it  did  not  bind  the  beneficiarlefi 
of  the  estate  (as  here  the  taxpayers  are'  not 
bound  by  the  consent  Judgment  entered  into  by. 
the '  town  authorities),  because  "It  la  not  ini 
truth  a  decree  in  invitum,  and  by'  a  judgment 
if  the  court  to  which  the  defendant  was  com- 


p*^eef  icf  teutftlt^  rind '^Icli,  'ih^fefor^  W(ii^ 
isdt  x)nl^  bfnd'  tlrf.  but  thbs^'  Aliw'  tor  ^hose  biie^ 
fit'he  hS^  the  estate,  linleks^  itf'ca^  be  impeiudied' 
for  frat^;  bift  it  itf  4  Tdftmtaty  iAtXexaeat  be- 
tween the  def^idknt  and  the  persotils  then  cfadm- 
thg;  whic^  th^  partle6  t6  that '^s^iiflem'Ait  have 
cho6en  'to  Inviast  Wll4i'th6  foritwif  a'  Jtiii<^  de-' 
tehntnatloii.  Ilie'decree  *  ,  '''^':'*\  wAs  atibw-l 
edly  ad6pt€d  beciu^e'  it  -^'iikbe  )^  the'par- 
t!ea  A  decree  ^  tiiu^  re^er^i'/as'  a^fn^  the' 
present  nlahitIcfa<whofWete'thp^p^^^  y^Qmx 

the  defSidiEmt'  In  'th^'  consent  JtUdgm^t'tepre^' 
d^ted)  his-6o-f6rce  '^ci^  A>  JEtlHas  H:  Is  seen' 
to  be  Just."'  'There  hrs  otho*  atitiiorfties  to  the' 
ftke  eire6t  anfi  purpow!^  but  the  Aiove'^wfll  suffl^e.^' 
A  recitaSi  p^  ftct^  ^hiOi  -the  cbtpottte'ofBcerff 
had  n6Euthorttyt((de^ermhie,6rar^b^ofiDa 
teb  of  lay^  do  &t  estot^  the  cotporiLtkm!  '""-Dlxoa 
Co,  r.'  Flfeli  lil  tJ.  S.  te,  4  gup.  6t.  tosr. 
Northetn  "Book  x*  iPorfer  Tp.  IWsteeS,'  llO  U. 
<c68;'4Sup,C^2S4,'  '  '     ' 


for 

has  been-tea,d   ^-,    ,^^  .-. 

and  fattaed.  '  A^;'Va>°a4i;y.  that  inakes 
the  bill  a,  14W^*  But  ifor  this  class^of  legis-- 
iatlon  the  confetitutton  ^n^vldes  that  th6' facti 
thus  certified  by  theij^ekkers'  wfllinake  no 
law  unless  it  fto^er^'appe^'that  the  ^e^s  ^od 
nay^  have*  beei^  ^6^rded  im  the  Jbut^kls  bnjbe 
second  and  tMrcT,  reading  1^  earn  Yi6v&i  *Tbft 
cbnstltutlion'ma^^, tie*  entry  o^  thejottn^  es-; 
aentlal  tpthe  yilidlty  .of  the'  act,  tf  it  t»  tfepced- 
ed  that  ikefiUiupdbn  df  t^^ularlt^  ailises  frbm  the| 
publication  .df.t^e  a^ct,  to  the  ca^.  It  wkii  rebut- 
ted, f6r  the  iotimals  were  olCfered  by  the  defend- 
ant, and  showed  that  pp  cpnstltutional  ;ai]thorfty 
h^d.  been'confetred  to  l$sue  the  bpnfls  or  xxJntract 
the  indebtedneai  fi:  te  i]^(«dmbent  Mf^qh  the  pur:' 
dji^ser  at  munlclp^^  HoMi  td  eyfl.rtfae  ^'hettiet' 
me  power, to/<9Sue  t^'beeA  iiijty  ^ttntfed.'.  jikQ 
Co.  t.  Graham,  130  tJ,  &.  674,  9  (^tta 'Ct.e&i; 
Towpship  Of  East  6akiand  V.,  Sidnner,  9i,tr.  S. 
255;  f  Din.!  Hutx.  dortv  545,  jThe  pb^n  bav-, 
ing:  been  Issued*  wlthoijf  authority,  were' absolute-^ 
W  void! .  Mar^  V. .  iTultbn  Co.,  10  '  WalL  676: 
Clarice  V.  Boatd;  27  III;  308:  ,  The  p«?^ent.  of 
Interest  feiio  ratification,  fbr'  t]!iere  wtt  be  nd 
ratification  Vhen  there  id  want  'of  powef  .  Doon 
qrp.  V.  Cummins,  142  TT.  S.^76, 12  Sup.  Ct  220} 
Daviess  Go,  .y.  picktpsph,.m  tT.  5,  657,  665. 
6.SuiJ.  Ct.  897,  901;  KoftoH  i:  Shtiby  Co.,  118 
U.  S.  425,  451,  6  Sup.  Ct  llil,  1130;  XeWIfl  v{ 
City  6t  Shreveiwrt,  ,108  tJ.  8..  '282,  287,  2  Sup; 

Ct.  634,' 636.  '.'.':;; 

In  tostructihg  the  Jury  upon  the  evidence  tp 
^nd  the  ii^e^  in  fkyar  of  the  plaintiff,  there  waa 
enttr. 


>AlEOLOfH;  d.  J.,  dlasenlB. 
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A  judgment  against  the  personal  repreaent- 
atlve  of  a  deceased  administrator  for  a  specific 
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•am  dae  the  estate  of  decedent's  testate*  aa 
ihown  by  an  account  returned  to  the  clerk  by 
decedent  before  hit  death,  but  never  filed  aa  a 
final  account,  is  not  a  bar  to  the  subsequent 
recoTery,  in  an  action  for  settlement  of  the 
whole  administration,  of  a  further  sum  which 
plaintiff,  at  the  time  of  the  former  suit,  did  not 
know  to  be  due.  28  8.  B.  248,  117  N.  O.  269, 
foUowfld. 

'  Appeal  from  siipetlor  o6ort»  Greese  odviirty; 
Ooble,  Judge. 

ActtoQ  by  J.  W.  Jones,  administrator, 
against  B.  J.  W.  Beaman,  administrator,  for 
an  a^MNrantiiig.  From  a  Judgment  fbr  phUn- 
tur,  defendant  appeals.    AfBrmed. 

Shepherd  &  Busbee,  for  appellant  Geo.  M. 
Lindsay,  for  appellee. 

FAIROLOTH,  G.  J.  At  the  argument  ^e 
plainly  withdrew  his  appeal,  and  the  def  end- 
imt  waived  all  his  exceptions,  iexcept  the  ques- 
tion of'iestoppel  on  his, appeal.  This  case  was 
before  this  court  ait  September  term,  1805.  117 
N.  0.  259,  23  S.  E.  ^18. 

Facts:  R.  G.  D.  Beaman,  defendant's  In- 
testate, was  administrator  d.  b.  n.  of  A.  W . 
J'ones,  and  upon  the  death  of  said  Beaman  tlie 
plaintiff  became  administrator  d.  b.  n.  of  said 
Jones.  Said  Beaman,  before  his  death,  phtced 
In  the  bands  of  the  clerk  an  accotmt  of  his 
dealings  with  said  estate,  but  the  siime  was 
never  filed  nor  audited  by  the  cletk  as  a  final 
account,  l)ecanse  the  vouchers  w*re  incom- 
plete. This  account  showed  a  balance  of  $600 
in  administrators  hands.  -  Plaintiff  brought  an 
action  for  that  specific  sum  without  taking  an 
accotmt,  and  recovered  it  The  referee  finds 
that  platntiff  did  not  know  that  anything  more 
was  due.  Plaintiff  brought  the  present  ac- 
tion, and  demanded  an  account  of  the  whole 
administration,  and  the  referee  finds"  that 
$604.74  is  due  the  plaTntKf  in  addition  to  the 
$500  recovered  in  the  former  snit,  and  judg- 
ment was  rendered  !i<!cordlngIy,  and  defendant 
appealed. 

The  defendant  pleaded  the  former  Judgment 
as  an  estoppel,  and  re!led  upon  It  in  this  ac- 
tion. In  the  former  opinion  (117  N.  C.  259,  28 
S.  B.  248)  we  decided,  upon  the  facts  then  ap- 
pearing, against  the  plea.  The  ffects  now  are 
not  materially  different  from  the  former  case; 
certainly  no  more  favorable  to  the  defendant 
We  have  no  reason  to  change  our  former  con- 
clusion on  this  question,  and  we  refer  to  that 
lease  for  otir  reasons;  without  repeating  them 
bere.    Affirmed. 

(119  N.  C.  307) 

NATIONAL  CITIZENS'  BANK  OF   NEW 

YOEK  V.  CITIZENS'  NAT.  BANK 

OF  RALEIGH  et  aL 

(Supreme  Court  of  North  Carolina.     Not.  24, 

1896.) 
Banks  — CoLLsoTioNa  —  lNsoLvaHOT   of  Xktjeb- 

MEDIABT. 

Plaintiff  bank  forwarded  a  check  to  Its  cor- 
respondent. Indorsed  for  collection.  The  cor- 
respondent also  indorsed  it  for  collection^  and 
^OKwaidsd  it  to  defendant  bank.     Defendant 

credited  the  amount  on  its  account  with  ^}ich 


correapo^ident,  and  collected  the  check.  Sub- 
sequently to  the  entry  of  the  credit,  the  corre- 
spondent bank  made  an  assignment.  The  cor^ 
respondent  bank  was  at  the  time  indebted  to 
the  defendant.  Edd^  that  the  defendant  was 
liable  to  plaintiff  for  the  amount  collected  by  It 
on  the  check. 

Appeal  from  superior  court»  New  Hanover 
oounty;   Starbuck,  Judge.  . 

Action  by  the  National  Citizens'  Bank  of 
New  York  against  the  Citlaens'  National  Bank 
of  Raleigh  and  othen.  From  a  Judg^nent  for 
plaii^tlfC»  defendants  appeJaL   Affirmed* 

<  Bahls  Sl  McMecal,  for  appe]lant&  Iredsll 
Ifeans,  for  appefUees. 

MON^TGOMERY,  J. '  The  drawer  of  the  check 
lived  in  Raleigh,  N.  C,  and  the  payees  lived 
In  New  Toik  City.'  The  check  was  deposited 
by  the  payees  in  the  plahitlCT  bank,  in  New 
York,  and  by  the  plaintiffs  sent  on  to  the 
Bank  of  New  Hanover,  at  Wilmington,  N.  0., 
with  Indorsement,  'For  collection  for  account 
of  National  Citizens'  Bank  of  New  York,"  the 
plaintiffs.  The  check  was  sent  by  the  Bank 
of  New  Hanover  t6  the  defepdant  bank,  at 
Raleigh,  with  the  additional  Indorsement, 
"For  collection,  account  of  Bank  of  New  Hano^ 
ver,  Wilmington,  N.C.*'  The  defendant  bank 
entered  a  credit  on  Its  books  to  the  Bank  of 
New  Hanover,  for  the  amount  of  the  check, 
15  minutes  before  the  registration  of  the  deed 
of  assignment  made  by  the  Bank  of  New  Han- 
over on  accounf  of  Insolvency.  The  money 
was  collected  on  the  same  day  the  credit  was 
given.  The  balance  on  the  reciprocal  ac- 
counts between  the  New  Hanover  Bank  and 
the  defendant  bank,  after  the  credit  of  the 
amount  of  the  check,  was  in  favor  of  defend- 
ants. The  plaintiff,  bank  and  the  Bank  of 
New  Hanover  kept  no  reciprocal  accounts.  On 
the  contrary,  the  plaintiffs  would  send  to  the 
Bank  of  New  Hanover  matters  for  collection, 
i^nd,  when  collected,  the  New  Hanover  Bank 
would  remit  the  proceeds  to  the  plaintiffs. 
The  New  Hanover  Bank  did  hot  have  on  Its 
ledger  any  account  with  the  plaintiff  bank. 
It  kept  only  the  record  of  its  transactions  with 
the  plaintiffs  on  Its  collection  register.  "Upon 
the  facts  (which  his  honor  found  by  agree- 
ment).  Judgment  was  entered  for  the  plain- 
tiffs, and  the  defendants  appealed  from  the 
judgment 

There'  was  no  error  in  the  renclering  of  the 
Jndgment. .  The  defendant  saw#  from  the  In- 
dorsements on  the  check*  that  it  was  the  prop- 
erty ot  the  plaintiffs,  and  that  the  New  Hano- 
ver Bank  was  merely  an  agent  to  collect  it 
for  the  i^alntiffa  B^kln  v.  Bank,  118'  N.  C. 
568,  24  S.  E.  357.  If  there  ever  had  been 
any  conflict  in  the  decislona  of  this  court  on 
the  subject-matter  embraced  In  this  opinion 
before  the  case  of  Bqykin  v.  Bank,  supra,  wai 
decided,  that  opinion  would  seem  to  have  re- 
solved the  doubt  It  was  held  in  that  case, 
Ih  substancei,  that,  wherever  it  appeared  on 
the  face  of  a  paper  that  it  was  in  the  pos- 
session of  a  bank  for  collection,  the  proceeds 
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of  the  collection  were  the  property  of  the  own- 
er,  and  that  the  actual  collecting  hank  la  lla^ 
ble  to  the  owner  hi  case  of  the  insc^yeney  of 
any  totermediary  hank  which  has  received  It 
for  collection,  nnlesa  the  actual  collector  had 
remitted  the  proceeds,  or  its  equivalent,  to 
the  hank  from  whom  he  received  it,  before 
he  had  knowledge  of  that  hank^s  hisolvencj. 
Simply  entering  credits  on  mutual  accounts 
between  the  actual  collecting  banks  and  thehr 
intermediaries  will  not  protect  the  actual  col- 
lector of  such  drafts  and  checks  from  the 
demands  of  the  owner,  under  the  drcuxdstan- 
ces  of  this  case.  For  their  own  convenience.  It 
may  be  well  for  the  banks  and  collecting  agen- 
cies to  observe  sudi  rules;  but  they  will  not 
be  allowed  to  work  hijury  and  loss  to  owners 
of  checks  and  drafts,  who  send  them  out  to 
be  collected  and  the  proceeds  returned  to 
them.  Of  course,  a  bank  which  had  received 
a  check  or  draft  from  an  agent  bank  of  the 
principal  would  be  protected,  if  it  had  sent  to 
the  agent,  before  the  agent's  known  insolven- 
cy, or  the  principaFs  demand,  the  funds,  or 
thehr  equivalent,  collected  on  the  paper.  We 
are  aware  that  this  is  not  the  rule  hi  all  the 
states  of  the  Union.  The  counsel  of  the  de- 
fendants read  to  us  the  opinion  of  the  supreme 
court  of  Tennessee  in  the  case  of  Howard  v. 
Walker,  92  Tenn.  452,  21  S.  W.  897,  in  which 
the  opposite  view  of  this  subject  is  taken, 
but  we  will  abide  by  our  own  decisions.  The 
contention  of  the  defendants  that  the  check 
was  not  the  property  of  the  plaintiffs  cannot 
be  sustained.  The  complaint  alleged  that  it 
was  the  property  of  the  plaintiffs,  and  it  was 
not  denied  In  the  answer,  except  by  legal  in- 
ference. The  defendants  averred  that  the 
title  to  the  check,  as  a  matter  of  law,  passed 
out  of  the  plaintiff^  to  the  Bank  of  New  Hano- 
ver, when  the  former  sent  it  to  the  latter  for 
collection.  This  is  not  a  sound  proposition  of 
law;  for,  as  we  have  seen,  the  indorsement 
was  restricted.  The  plaintiffs  havhig  been  in 
possession  of  the  check,  and  havhig  alleged  in 
their  complaint  that  they  were  the  owners  of 
It,  the  presumption  is  that  It  was  their  prop- 
erty; and,  this  presumption  not  having  been 
rebutted,  the  finding  of  his  honor  was  correct 
No  eziw. 


(lis  N.  C.  150) 

HOLLBMAN  v.  HARWARD  et  aL 
(Supreme  Oourt  of  North  Oarollna.     Nov.  2i, 

1896.) 

Sals  ov  Opiuk  to  Wifs  —  Rioht  ov  AonoH  bt 

HusBAinx 

An  action  for  damages  will  lie  at  the  suit 
of  a  husband  against  a  druggist  who.  in  viola- 
tion of  the  express  orders  or  the  husband,  has 
sold  laudanum  and  similar  preparations  to  the 
wife,  in  conaequence  of  which  she  has  become 
a  confirmed  subject  of  the  opium  habit,  result- 
ing in  the  loss  of  her  services  and  companion- 
lOp. 

Appeal  from  superior  court,  Wake  county; 
Mclver,  Judge. 

Action  by  Nathan  HoUeman  against  W.  H. 
Harward  and  others.   A  demurrer  to  the  com- 


plaint having  been  sustained,  the  plalntur 
appeals.   Reversed. 

The  foUowlng  is  the  complaint:  '"(1)  That 
the  defendants  are  residents  of  Wake  conn* 
ty,  and  the  town  of  Apex,  and  are  now  doing 
business  under  the  name  of  Uarward  &  Hun- 
ter, and  have  been  so  trading  for  the  laat  ten 
or  twelve  years,  keeping  a  general  stock  of 
goods,  including  dn^pi^  poisons,  opium,  lan- 
danum,  etc  (^9  That  pi*«"»*ff  is  a  "^<li^ 
of  said  town  of  Apex,  and  has  been,  with  a 
short  hiterval,  since  1875;  that  he  has  a 
family,  consisting  of  a  wife  and  six  chil- 
dren,—four  boys  and  two  girls,— aome  of 
whom  are  of  tender  yean,  and  all  of  whom 
are  minors;  that  he  Is  a  poor  man,  depend- 
ent entirely  upon  his  labor. to  secure  a  bo^ 
port  for  himself,  his  wife,  and  his  children; 
and  for  the  regulation  and  disposition  of  hla 
household  affairs,  and  the  supervising  and 
direction  of  his  children  during  his  absence 
from  home  at  his  labor,  he  has  been  and  la 
wholly  dependent  upon  his  wife.  (8)  That 
fbout  the  year  1880  his  wife  became  tem- 
porarily afflicted,  was  forced  to  take  prep- 
arations of  opium  for  relief,  and  so  began 
the  habit  of  using  opium  In  its  different 
forms,  principally  laudanum;  that,  so  soon 
as  the  plaintiff  discovered  that  his  wife  was 
contracting  the  habit,  he  set  himself  to 
work  to  cure  her,  and  prevent  the  further 
use  of  it,  and  In  pursuance  of  this  purpose 
and  endeavor  informed  the  defendants  of 
the  fact,  and  forbade  their  selling  hla  wife 
opium  in  any  form  or  combination,  except 
upon  his  own  order;  and  that  theretofore  the 
d^endants  had  been  selling  laudanum  to  the 
plaintiff's  wife,  and  knew  that  she  was  ad- 
dicted to  the  undue  use  thereof  as  a  bever- 
age. (4)  That,  notwithstanding  the  protest 
and  warning  which  the  plaintiff  haa  from 
thne  to  time  and  frequently  made  to  and  giv- 
en the  defendants  against  selling  or  furnish* 
ing  his  wife  laudanum  or  opium  in  any  form 
or  combination,  the  said  defendants  have 
knowingly,  willfully,  persistently,  unlawful- 
ly, and  in  utter  disregard  of  the  plaintiff's 
rights  and  the  welfare  of  his  wife,  continued 
up  to  the  beginning  of  this  action  and  since, 
—that  la,  up  to  April,  li$95,— to  sell  and  fur- 
nish to  the  said  wife  laudanum  in  large  quan- 
tities, almost  daily,  for  a  beverage.  (5)  That 
defendants  well  knew  at  the  time  they  were 
so  selling  and  furnishing  the  plaintiff's  wife, 
Mary  S.  HoUeman,  with  the  said  laudanum 
and  opium,  that  she  had  become  what  Is 
termed  and  known  as  an  opium  or  morphine 
eater,  and  that  through  the  constant  use  of . 
the  same  she  was  wrecking  both  ner  mind 
and  body,  and  that  the  plaintiff  was  striving 
eamestiy,  anxiously,  and  constantly  to  coun- 
teract the  effects  of  the  dreadful  and  ru- 
inously disastrous  habit  (Q)  That  by  the 
use  as  a  beverage  of  opium,  mostly  in  the 
form  of  laudanum,  ck>ld  knowingly,  willful- 
ly, constantiy,  unlawfully,  and  persistently 
against  the  protest  ot  the  plaintiff,  furnished 


N.O.) 


HOLLEMAN  «.  HABWARD. 


978 


the  plalntlirs  wife  by  the  defendants,  ahe 
has  become  a  mental  and  phyafoal  wreek; 
and  almoat  deprlred  of  moral  eenalblUty,  and 
baa  become  nnlltted  and  dlaqiialUIed  to  at- 
tend to  her  honeebold  dntlea,  or  uie  eare  and 
nurture  and  direction  of  her  children,  and 
that  by  the  means  aforesaid  so  fnrnfShed  by 
tlie  defendants  knowingly,  wlllfiilly,  and  nn- 
lawfully,  the  plaintiff  baa  been  deprrived  of 
the  society  of  his  wife,  of  her  service  inr  her 
home,  his  ehildr^i  have  snifered  from  neg- 
lect and  want  of  motheily  care,  and  his 
home  has  thereby  and  by  the  testmmentality 
of  the  dM^ndants  been  rendered  a  waste, 
and  a  place  of  snfferliig  ntifl  distress.  Instead 
of  a  Joy  and  comfort  (7)  9hat,  but  for  the 
action  of  the  defendants  In- selling  and  fms 
nishing  the  plaintHTs  wif e '  landannm  and 
opinm  as  aforesaid,  the  pudntlff  would  hare 
been  able  to  have  counteracted  the  habtt, 
which  was  only  forming  at  the  time  the 
defendants  began  to  fnfhlsh  her  with  the 
•aid  deadly  drug,  and  his  said  wife,  Instead 
of  being  a  burden  fifom  mental  and  physical 
and  moral  imbecility,  would  have  been  a 
Joy,  a  comfort,  and  a  helpmeet  for  him.  (9 
That  by  the  means  aforesaid,  and  the  know- 
ing, wniful,  and  unlawful  violation  of  the 
phdntUfs  rights  as  aforesaid,  the  xdaintttT  has 
been  greatly  damaged,  to  wit,  to  the  amount 
of  18,600.  Wherefore  the  plaintiff  demands 
Judgment  (1)  that  he  recover  of  the  defend- 
ants the  sum  of  three  thousand  dollars;  (2) 
for  costs,  and  other  and  further  relief.** 

Judgment:  ^This  action  coming  on  tot 
trial,  and  the  defendantf  demurring  ore  tonus 
on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  after  argument  by  counsel  for  both 
sides,  it  is  considered  and  adjudged  that  the 
demurrer  be  sustained,  and  that  the  defend- 
ants go  without  day."  From  this  Judgment 
the  plaintiff  appealed. 

Argo  ft  Snow,  tac  aiipellant  Battle  ft 
M<»^ecal  and  H.  B.  Norris,  for  appellees. 

MONTGOMERY,  J.  This  action  was 
brought  to  recover  of  the  defendants  dam- 
ages for  Injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff  In  consequence  of  the 
defendants  having  sold  laudanum  to  his 
wife,  the  defendants  being  druggists,  and 
knowing  that  the  plaintiff's  wife  was  using 
the  same  in  large  quantities,  and  as  a  bever- 
a^  to  the  Injury  of  her  health.  A  demur- 
rer ore  tonus  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufllelent  to  consti- 
tute a  oause  of  action  was  sustained  by  Ms 
honor*  The  defendants  had  answered,  deny- 
ing all  the  material  allegations  of  the  com- 
plaint, but,  fbr  the  purposes  of  thlA  action, 
the  demurrer  having  been  entered  and  sus- 
tained, the  matters  alleged  In  the  complaint 
are  to  be  taken  as  true.  The  complaint 
shows  that  the  plaintiff's  wife,  many  yean 
before  this  actk>n  was  brou^t,  while  suffer- 
ing from  some  temponury  Illness,  was  forced 


to  take  preparations  of  opium  for  relief,  and 
from  this  was  formed  the  habit  of  taking 
laudonnm.  The  plaintiff,  as  soon  as  he  dls* 
covered  the  habit,  set  to  work  to  cure  or 
prevent  It,  and  so  Informed  the  defendants, 
who  lived  in  tiie  same  town  with  him,,  and 
fofbade  them  to  scB  to  his  wife  opium  in  any 
form,  except  upon  his  own  order,  the  de* 
eendants  then  and  tetom  having  sold  her 
the  landammi  knowing. that  she  waa  addict- 
ed to  the  use  of  it  as  a  beverage.  It  Is  fur- 
ther aUetell  In  the  complaint  that,  notwltl^ 
standhiig  these  protasts  and  ovders  to  the 
contrary  of  dM  i^alntlff,  the  defendants  have 
almost  daVy»  thvougli  a  series  of  years, 
against  the  fjpequent  protests  and  warnings 
of  the  plaintiff,  boUl  to  the  plalntlfrs  wifto 
large  quanttties  of  •  laudanum,  whleh^  they 
knew  she  was  using  as  a  beverage;  thatthe 
defeadftBts  knew  that  at  the  times  when 
thoy  welW'oeUIng  the  laudanum  to  the  plain- 
tUTs  wlfb  she  waa  using  it  aa  a  beverage; 
that  lAie  was  becoming,  and  had  become^ 
what  is  known  as  an  *H»plum  eater^;  that 
she  was,  through  the  vw^f  the  drag,  wreck- 
ing her  mind  and  body;  and  that  the  irtaln- 
tiff  waa  doing  his  utmost  to  prevent  su<di 
use,  and  to  counteract  the  effects  of  the  ruin- 
ous drug.  The  plaintiff  alleges  In  his  emn^ 
plaint  "that  his  wife,  by  reason  of  the  use  of 
the  drug  as  a  beverage,  had  become  a  mental 
and  physical  wreck,  and  abnost  deinived  ci 
moral  sensibility,  mifltted  and  dlsquallfleid  to 
attend  to  her  household  duties,  or  to  the  care 
and  nurture  and  direction  of  her  children; 
and  that  by  the  means  aforesaid  so  furnish- 
ed by  the  defendants  knowingly,  willfully, 
and  unlawfully,  the  plaintiff  has  been  de- 
prived of  the  society  of  his  wife,  of  her  serv- 
ices in  her  home,  and  his  children  have  suf- 
fered from  negloct  and  want  of  motherly 
care";  that  the  plaintiff's  family  coasUrts  of 
his  wife  and  six  dilldren,  some  of  them  very 
young,  and  all  under  age;  that  the  plaintiff 
himself  is  dependent  on  his  dally  ton  tot  a 
living,  and  the  care  of  his  household  and 
children  la  dependent  upon  the  services  and 
attention  of  his  wife;  and  that  by  the  sale 
and  use  of  the  laudanum  She  has  become 
physically  and  mentally  incapable  ef  attend- 
ing to  her  duties.  l%e  complaint  further  al- 
leges that,  but  for  the  conduct  of  the  defend- 
ants in  selling  and  furnishing  the  plaintiff's 
wife  laudanum,  the  i^lalntiff  would  have 
been  able  to  have  counteracted  the  habit, 
which  was  only  forming  at  the  time  the  de- 
fendants began  to  furnish  her  with  the  said 
deadly  drug;  and  his  said  wife,  instead  of 
being  a  burden  from  mental  and  physical 
and  moral  imbecility,  would  have  been  a 
comfort  and  a  helpmeet  The  question,  then. 
Is,  can  the  plaintiff,  upon  the  facts  set  out 
in  the  complaint,  maintain  an  action?  The 
action  is  a  novd  one.  With  the  exception  of 
the  ease  of  Aoard  v.  Peck,'  56  Barb.  202, 
which,  in  its  most  Important  aspects,  resem- 
bles the  one  before  us,  we  have  been  able  to 
find  no  precedent  In  the  Bngllsh  common- 
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law  coarts  or  in  the  coortd  of  any  of  our 
states.  It  does  not  follow,  however,  that  be> 
cause  the  case  is  new  the  action  cannot  be 
maintained.  If  a  principle  upon  which  to 
base  an  action  exists^  it  can  be  no  good  ob* 
Jecfclon  that  the  case  is.  a  new  one.  It  is 
contended  for  the  defendants,  thou£^  that' 
there  is  no  principle  of  the  common  law  up- 
on which  this  action  can.be  sustained,  and 
that  our  own  statutory  law  gives  no  such 
remedy  as  the  plalnttit  seeks  in  this  action 
tot  the  wrong  done  to  him  by  thj^  defend- 
ants, and  that  the  noveity  of  the  action,,  to- 
gether, with  the  silence  of  the  elementary 
books  on  the  subject-matter  ot  the  oom- 
plaintt  while  not  condusiye,  fumishesf  strong 
countenance  to  their  contention.  It  is  claim- 
ed for  the  defendanta  that  while,  in  the  ab- 
stract, such  facts  as  are  stated  in  the  i!om- 
plalnt  would  make  the  parties  charged  guilty 
of  a  great  moral  wrong,  there  would,  be  no 
legal  liability  incurred  therefor.  It  was  ab- 
gued  for  *  the  defendants  that  there  was  no 
legal  obligation  resting. upon  themselves-  not 
to  sell  the  drug,  .as  Is  alleged,  to  the  plain- 
tiff's wife,  or  upon  the  wife  not  to  use  it; 
that  many  .of  the  ancient  .restrictions  .upon 
the  rights  of  married  women  had'  been  re- 
pealed by  recent  legislation,  or  modifled  by 
a  more  liberal  Judicial  construction;  that  « 
married  woman  was  ordinarily  free-  to  go 
where  she  would,  and  that  the  husband 
«ould  not  arbitrarily  deprive  her  of  her  lib- 
erty, nor  use  violence  against  her  under  any 
trircumstances,  except  in  self-defense,  and 
that,  'if  ho  could  not  restrain  her  locomotion 
and  her  will,  he  could  not  prevent  her  from 
buying  the  drug' and  using  it;  that  the  wife's 
duty  to  honor  and  obey  her  husband,  to  give 
to  their  children  motherly  care,  to  render  all 
proper  service  in  the  hpusehold,  and  to  give 
him  her  companionship  and  love,  wfts  a  moral 
duty,  but  that  they  could  not  be  enforced  by 
any  power  of  the  law,  IX  the  wife,  refused 
to  discharge  them.  But,  notwlthst(uiding 
the  claim  of  the  plaintiff,  we  thLak  this  ac- 
tion rests  upon'  a  princip]B,--a  principle  npt 
new,  but .  one  sound  and  consistent  The 
principle  is  this:  '^Whoever  does  an  injury 
to  another  is  liable  in  damages. to  the  extent 
of  that, injury.  It  matters. not.  whether  the 
injury  is  to  the  property,  or  the  rights,  or  the 
repfutatlon  of  another."  Story,  J.,  in  Dexter  v. 
Spear,  4  Mason,  115,  Fed.  Oas.  No.  3,867.  And 
also  in  the  third  book  of  Blackstone's  Oomf 
mentaries.  (chapter  8,  p.  123)  it  is  written: 
."Wherever  the  common  law  gives  a  right, 
or  prohibits  an.  injury,  it  also  gives  a  remedy 
by  action."  A  married  woman  still  owes  t^ 
her  husband,  notwithstanding  her  greatly 
improved  legal  status,  the  duty  of  compan- 
ionship, and  of  rendering  all  such  services  in 
his  home  as  her  relations  of  wife  and  mother 
require  of  her.  The^hui^MLnd,  as  a  matter  of 
hiw,  is  entitled  to  her  time,  her  wages,  her 
earnings,,  and  the  product  /of  her  labor,  skiil, 
«nd  iftdastry.  He  may  oontract  to  furnish 
her  s^rvjcepk  to  others,  and  may  sue  for  them. 


as  for  their  loss,  in  his  own  name.  And  it 
seems  to.  be  a  most  reasonable  proposition 
of  law  that  whoever  wiUf uUy  Joins  with  a 
married  woman  in  doiqg  an  act  which  de- 
prives, her  husband  of  her  services  and  of 
her  companionship  is  liable  to  the  husband 
in  damages  tor  his  conduct  And  the  de- 
fendants owed  the  plaintiff,  the.  legal  duty 
not  to  sell  to  his  wife  opium-  in  the  form  of 
large  quantities  of  laudanum  as  a  beverage^ 
knowing  that  sha  was,  by  using  them,  de- 
stroying* her  mind  and  ^^y,  and  thereby 
pausing  loss  to  the.  husband.  The  defend- 
ants and  the  wife  Joined  in  doing  acts  In- 
Jnx:^Qi;i^  to  the  rights  of  tte  husband.  From 
the  facts. stated  in  ttie  comphUnt,  the  defend- 
ants were  Justjaa  responsible  as  if  theiy  had 
forced  her  to  take  the  drug^  for  they  had 
i;heir  part  in  forming  thq  habit  in  her,  and 
continued  the  sale  of  it  to  her  after  she  lyul 
no  poTf^r.to  control  herself  and  resist  th? 
thirst; iMidthat*  too,  after  the  repeated  warn- 
ings and  protests  of  the  husband,  There  is 
no  difference  (between  the  principle  involved 
in  this  action  and  the  principle  upon  which 
a  husbfind  can  recoYer  from  a  third,  person 
damages  for  assault  find  battery  upon  his 
wife.  Th^t  assaults  and  batteries  ara.made 
criminal  offenses  makes  no  difference,  the 
foundation  of  the  husband's  suit  being,  not 
for  the  public  offense,  but.. for  damages,— 
compensation  for  tha  injury  which  he  has 
sustained  on  account  of.  the  4oes  of  his  wife's 
services.  The  sale  of  the  laudanum  by  the 
defendants  to  th^  plaintiff'^  wife,  under  the 
circumstances  ^t  out  in  the  complaint  'Was 
willful  and  unlawful,  and  the  husband's  in- 
Jury  is  Just  as  great  as. if  his  wife  fiad  been 
disabled  from  a  battel^  committed  on  her, 
although  the  unlawful  act  is  not  indictable. 

The  defendants'  counsel  also  insisted  that 
the  selling  of  laudanum  isia  lawful  business, 
that  it  is  on  the  same  footing  as  the  sale  of 
spirituous  liquors  unrestrained  by  the  stat- 
ute. It  is  true  that  there  is  no  statutory  pro- 
vision in  North  <3arolina  prohibiting  the  sale 
of  laudanum  as  a  beverage  or  as  a  medicine, 
but  it  does  not  1:herefore  foUow  that  a  sale 
of  it  under  aU.elroumstances  is  lawfuL  As 
is  well  said  ia  Hoard,  v.-  Peck,  supra,  ''Its 
lawfulness  or  .unlawf^slnei»i  depends  upon 
the  cSrcumstances  of  the  sale,  and  the  uses 
and  purposes  to  which  it  la  to. be  appUedL** 
It  is  lawful  tx^/sell  laudanum  as.  a  medidna 
It  ia  also  lawful  to  sell  spirituous  liquors  as 
a  beverage  i]«K>n  the  dealer's  oompAying  with 
the  license  laws,  except  4n  the  cases  prohibit- 
ed by  statute.  Oortainly  no^  taJk  Infecence 
can  be  drawn  from  this  thatdaaiages  may 
not  be  recovered  from./ooM  mho  knowingly 
and  willfully  /awl)s  or  gives  lawdannm  or  in- 
toj^ieatlBg  liquors  to  a  wi£e,  in  such  quanti- 
ties as  to  b^  attended  by  sach  .consequences 
to  the  wife  as  are  set  'OUt  in  the  09nq;»laint  in 
this*  action.  We  have  ia  our  state  (Oode^  S 
1077)  a  tftajtute  whlcli  makes  it  unlawful  to 
seU  llqupr  in  any. quantity  to  a  minor  (ex- 
•c^t  be  is  a  married  man),-  and  section  1078 
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glTes  to  the  peraen  Injurad  damages  there- 
for. But  Buppofle  we  had  no  statute  on  the 
sublect  of  liquor 'seiUag  to  minora,  would  the 
law  permit  wlth-inH^nnity  a  dealer  or  other 
person  to  sell  liquoir  to  a  man's  dUid,  with- 
out his  knowledge  or  4M)n8ent,  in  such  quan- 
tities as  to'  produce  hahttual  into!Xl€atiox&,  or 
to  reader  hiam  unlit  for  employment?  But 
laudanum  is*  well  known  to  be  a  poisonous 
drug.  •  Aa  a  be«enige»  it  eanoot  be  drunk 
without  injury  ta> the. body,  affecting  the 
health  of  the  physical  and  moral  powers, 
and  this  is  known  ta  most  persons  of  ordi- 
nary intelUgoDce  and  .to  all  draggists,  .  The 
defendants  knew,  taking  the  complaint  In 
tlds  appeal  to  be  true»  that  the  plaintiff's 
wife  did  not  bi^  ^e  landmnnm  for  meffloiBe. 
They  knew  that  ehe  was  buying  it  as  a  ber* 
erage;  that  she  was  violating  her  duty  to  her 
husband  in  destroying  bet  health,  bnd  there^ 
by  rendering  herself  unfit  aa  a  eompanion 
for  him,  and  to  render  prefer  service  in  the 
household.  They  assisted  her,  and  encour- 
aged her^  for  gain,  with  the  means  of  doing 
all  this  in  face  of  his  frequent  protests  and 
warnings.  The  habit  ahe  had  formed  was 
the  direct  result  of  the  use  of  the  drug,  whidi 
the  defeodaots  sold  to- her  in  sucli  large 
quantities,  and  they  knew  it,  and  persisted 
in  lt»  although  repeatedly  warned  and  en- 
treated by.  the  huifbaad  not  to  do  so.  His 
honor  erred  In  sustaining  the  demurrer.  It 
ought  to  haye  been  orerruled.   Srror. 


019  N.  C.  SU) 

OABOLTNA  INTBR8TATB  BUILDING  ft 

LOAN  ASS'N  T.  BLACK  et  al. 
(Supreme  Oourt  of  North  Oarolina,     Not.  24, 

1896.) 
MoRTOAOB  or  Mabrikd  WoMAif— Bstoppbi/— Sub- 

ROOAtlON. 

1.  A  married  woman,  who  was  at  the  time  a 
minor,  execnted  a  note  and  a  mortgage .  pur- 
porting to  convey  her  separate  real  estate  to  se- 
cure the  note.  The  mortgage  was  void  because 
not  executed  in  accordance  with  the  statute. 
fTeJd,  that  ftaudnl^it  representatioas  made  liy 
her  at  the  time  the  mortgage  was  execnted, 
that  she  was  21  years  of  age,  would  not  estop 
her  to  assert  the  invalidity  of  the  mortgage, 
though  the  representations  were  material  m« 
ducements  towards  the  making  of  the  loan. 

2.  Where  a  married  woman  obtains  a  loan, 
and  gives  a  mortgage,  to  discharge  a  lien  then 
on  her  separate  estate,  and  such  mortgage  is 
▼old,  the  fender  is  not  entitled  to  be  subrogated 
to  the  lien. 

Appeal  from  superior  court,  Moore  county; 
Starbuck,  Judge. 

Action  by  the  Garolina  Interstate  Building 
ft  Loan  Association  against  William  E. 
Black  and  Bmma  O.  Black,  his  wife,  on  notes 
signed  hy  defendants,  and  to  foreclose  mort- 
gages executed  by  tlnm  on  the  separate  real 
estate  of  the  feme  defendant  There  was  a 
Judgment  in  favor  of.  plaintiff  againat  de- 
fendant William  B.  Black  only,  for  the 
amount  of  the  debt,  and  declaring  void  and 
ordering  canceled  the  notes  and  mortgage  aa 
to  the  wifew  and. plaiiktiff.. appeals...  Affirmed. 


Black  ft  Adams,  for  appellant  Douglass  ft 
Spence,  for  appellees. 

AVERY,  J.  This  action  is  brought  to  re- 
cover judgment  for  the  amount  of  two  notes 
signed  by  William  El  Black  aqd  his  wife, 
JDtaviSL  G.  Black,  and  to  foreclose  two  mort* 
gages  executed  at  the  respective  dates  of  tlie 
two  notes,  and  purporting  to  convey  the  sep- 
urate  real  estate  of  the  wife  to  aecure  them. 
Tlie  answer  sets  up>  as  a  defense  that  the . 
feme  defendant  was  under  the  age  of  21  when 
she  signed  th&  notes  and  mortgage,  and  was 
tben,  and  has  oontinuod  up  to  the  present  to 
be,  under  the  additional  disabllUy  of  covef^ 
ture.  The  juiy  found  these  averments  of  the 
answer  to  be  ti^ne. .  The  plaintiff  relies;  by 
way  of  replication,  upon  the  facts  afterwarda 
found  by  the  ]q;ry,^that  the  feme  defend- 
ant signed  an  appUcatio&  for  the  loan  of  the 
money  that  was  Uie  cooaideiRitlon  of  the  note 
sued  on,  knowing  that  it  contained  a  repre* 
sentation  that  she  was  21  years  old,  and  that 
her  representation  operated  as  a  material  in« 
ducement  to  plaintiff  to  make  the  loans.  The 
Jury  further  found,  in  response  to  an  issue, 
that  |d75  of  the  money  loaned  on  the  notes 
and*mortgages  was  expended  In  diacharging 
the  lien  of  a  mortgage  ^f  D.  A  McDonald  on 
the  land  embraced  in  the  descrii^ion  in  the 
mortgagea  sued  upon.  The  main  contention 
of  the  plaintiff  la  that  the  feme  defendant 
has  become  liable,  a^id  has  subjected  her.prop< 
erty  ito  the  lien  of  the  mortgages,  not  by 
force  of  the  agreement  to  pay,  but  because  she 
la  estopped  to  deny  the  false  and  fraudulent 
representations  that  were  the  means  of  pro- 
curing the  plaintiff's  money.:  The.  plaintiff 
is  the  actor  in  t&is  suit,  and  aedcs  to  lecoTer 
on  an  alleged  contract  entered  into  by  one 
at  the  tb:ne  both  an  Infamt  aad  a  feme  ok 
vert,  and  to  subject  her  real  property  oon** 
weyed  under  a  deed  executed  while  both  (Urn 
abilities  existed. 

1.  If  the  teme  defendant  had  been  21  years 
old,  she  would  have  been  incapdlde:o^  enters 
ing  into  any  '*^ntract  to  affect  bier  real  and 
personal  estate  except  for  her  necessary  per* 
8<mal  exp^ises,  or  for  the  support  of  her  fam- 
ily, or  such  as  were  necessary  in  order  to  pay 
her  debto  existing  bef<»e  marriage  without 
the  written  consent  of  her  husband"  unless 
she  was  a  free  trader,  under  the  provisions 
of  the  statute  (Code,  1 1826).  The  consent  of 
the  husband  is  not  requireid  at  all  where  the 
obligation  falls  within  the  tiuee  foregoing  ex* 
ceplions.  Flaum  r.  Wallace,  103  N.  C.  296,  9 
8.  B.  667. 

2.  In  order  to  charge  the  wifels  separate 
property,  whrae  tiie  assent  of  the  husband  is 
given,  the  intent  to  charge  it  must  appear  on 
the  face  of  the  instrument  creating  the  lia- 
bility, though  the  property  to  be  subjected 
need  not  be  specified.  The  assent  of  the  bus* 
band,  when  given,  does  not  enable  the  wife  to 
make  a  contract,  but  to  enter  into  an  agree- 
ment in  the  nature  of  an  executory  contract 
WJloox  t.  Arnold;  U6  N.  C.  710,  21  &  Bi  4aM; 
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Bank  t.  How^  118  N.  C.  268,  274,  23  S.  B. 
1006, 1006. 

8.  The  wife  cannot  subject  her  land,  or  any 
■eparate  intereet  therein,  in  any  poseiUe  way, 
bnt  by  a  regular  conveyance  executed  accord- 
iBg  to  the  requirements  of  the  statute.  The 
law  will  not  allow  her,  eren  though  she  be  21 
years  of  age,  to  dispense  with  these  neces- 
sary forms,  and  accomplish  indirectly,  either 
by  silence  or  active  participatioh  in  a  fraud, 
.what  the  constitution,  as  construed  by  the 
courts,  prohibits  her  from  doing  directly. 
Thurber  y.  La  Roque,  106  N.  O.  801,  811,  11 
8.  B.  460,  463;  Farthing  t.  Shields,  106  N.  G. 
289,  10  8.  B.  898;  Hughes  ▼.  Hodges,  102  N. 
a  236,  9  S.  B.  437;  Lambert  T.  Kinnery^  74 
N.  O.  348;  LittleJohn  t.  Bgerton,  76  N.  a 
468. 

It  follows  firom  the  principles  already  stat- 
ed, 9fid  which  are  sustained  by  abundant  au<- 
thortty,  that  if  the  feme  defendant  had  been 
of  full  age  her  agreements  to  pay  money, 
embodied  in  the  notes,  would  have  been  Toid; 
an4  had  she  been  discovert,  and  under  21, 
those  stipulations  would  have  been,  in  the 
view  most  favorable  to  their  enforconent, 
voidable.  She  oould  not  have  ratified  a  void 
agreement,  and,  if  either  of  them  had  been 
voidable  only,  the  Jury  have  found  as  a  fact 
that  there  has  been  no  attempt  at  afflimance 
since  she  attained  her  majority.  There  was 
tto  error,  therefore,  in  refusing  to  render  a 
personal  Judgment  agalnat  her  as  an  obligor 
to  the  notes.  In  re  Freeman,  116  N.  Or  200, 
21  S.  B.  110.  When  the  wife  is  of  full  age 
she  may,  by  joining  her  husband  in  a  deed 
executed  as  prescribed  by  law,  subject  her 
land  to  a  Hen  to  secure  the  husband's  debt. 
Jefhees  v.  Green,  79  N.  O.  830;  Newhart  v. 
Peters,  80  N.  C.  166;  In  re  Freeman,  supra. 
But,  where  her  deed  is  void  for  failure  to 
comply  with  the  requirements  of  the  consti- 
tution, she  cannot,  ^'by  the  indirect  medium 
of  an  estoppel"  created  by  her  conduct.  In 
pais,  impart  validity  to  it.  Williama  v. 
Walker,  111  N.  G.  604, 16  8.  B.  706;  Lambert 
V.  Kinnery,  Hughes  v.  Hodgeil,  and  Thurber 
V.  La  Roque,  supra. 

The  feme  defendant  is  not  an  actor  here. 
The  controversy  hinges  mainly  upon  the  ques- 
tions whether  she  has  entered  into  a  contract 
upon  which  a  personal  judgment  can  be  re- 
covered against  her,  and  whether  her  sep- 
arate real  estate  can  be  subjected  under  the 
mortgage  deed.  The  prayer  in  the  answer 
that  the  notes  and  mortgages  be  ordered  to  be 
surrendered  and  canceled  does  not  give  cbar> 
acter  to  the  action.  That  prayer  is  predicat- 
ed upon  the  idea  of  a  previous  holding  that 
these  instruments  are  void  as  contracts  or 
conveyances,  and  it  could  be  withdrawn,  if 
necessary.  The  contention  which  confronts 
us  before  reaching  that  question  Is  that  the 
feme  defendant  is  estopped  by  her  conduct 
from  setting  up  her  disability  in  avoidance 
of  her  deed.  If  she  had  come  into  a  court 
wheie  both  the  principles  of  law  and  equity 
are  administered,  seddng  to  repudiate  her 


own  promise  because  it  was  invalid  as  a 
contract,  and  at  the  same  time  refusing  to 
surrender  what  she  aetnlred  as  a  considers^ 
tion  for  that  promise,  the  iNdndple  enunciat- 
ed in  Walker  v.  Brooks,  99  N.  a  907,  6  S.  B. 
68,  and  in  Bums  v.  McGregor,  90  N.  G.  222, 
would  apfily;  and  she  would  tail  to  find  pro- 
tection in  the  perpetration  of  the  fraud,  \sy 
permitting  h^  to  retain  the  Cndts  of  it,  while 
she  repudiated  the  siqiposed  obligation  in- 
curred in  order  to  acquire  the  money.  The 
courts  are  not  at  liberty  to  violate  the  consti- 
tution, even  for  the  purpose  of  rectifying 
what  is  m<H»lly  wrong,  and  restoring  to  the 
rightful  owner  property  ucquiied  by  resort- 
ing to  unconscionable  methods.  Where  the 
constitution  has  hnposed  welMeflned  Umlts 
to  the  capacity  of  married  women  to  contract, 
they  cannot  by  theta'  own  acts  enlarge  their 
powera     Blg^w,  flstop.  USA  Bd.)  p.  61. 

We  have  discussed  the  exertions  upon  the 
theory  that  the  plaintiff  set  up  the  fraud  in 
the  pleadings  tqr  way  of  estepp^  though 
there  seems  to  be  some  dispute  as  to  whetli- 
€c  the  amendment  to-  the  replication  relating 
to  the  infancy  of  the  feme  defendant  was 
ever  allowed  by  the  court  The  plaintiff  con- 
tends that,  apart,  from  the  effect  of  cover- 
ture upon  the  validity  of  her  promises  and 
deeds,  the  female  defendant  was  estt^^ped, 
as  an  infant,  from  avoiding  and  repudiating 
the  obllgatl<m  of  those  instruments,  because 
she  misled  the  plaintiff  by  the  representation 
that  she  was  21  years  old.  It  is  a  principle 
as  old  as  the  common  law  that  agreements  or 
attempted  contracts  of  infants  are  voidable, 
at  the  option  of  the  infant,  on  ajttalnlnff  his 
majority.  It  is  expres^y  found  here  that 
there  was  no  ratification,  if  such  a  thing  had 
been  possible  where  the  double  disability  ex- 
isted. But  it  is  insisted  that,  because  she 
obtained  money  by  false  representations  as 
to  her  age,  she  was  estopped  from  denying 
her  obligation  to  pay.  If  the  courts  should 
sanction  this  doctrine,  the  reguh  would  be 
that  the  ancient  rule,  established  as  a  safe- 
guard to  protect  Infants  from  the  wUes  of 
designing  rascals,  would  be  abrogated,  and 
the  way  opened  to  reckless  youths  to  evade 
the  law  by  lying.  The  courts  would  thereby 
put  a  premium  upon  falsehood,  aiid  hold  out 
the  temptation  to  Infants,  and  to  others  who 
hope  to  profit  by  debauching  them,  to  resort 
to  this  disreputable  method  of  enabling  the 
one  to  squander,  and  the  other  to  extort,  the 
patrimony  intended  to  prepare  a  child  for 
future  usefulnesa  On  the  other  hand,  consid- 
ering the  defendant  as  a  feme  covert  only, 
the  fund  expended  in  payment  of  a  mort- 
gage, of  which  we  have  no  history,  but  which 
is  found  to  have  constituted  a  lien  on  her 
land,  could  not  be  followed,  upon  the  prin- 
ciple of  subrogation,  or  any  other  principle,  so 
as  to  subject  her  land.  Where  the  wife  is  si* 
lent  when  the  husband  expends  money  on  her 
separate  real  estate,  that  fact  in  no  way  af- 
fects her  titie.  Thurber  v.  La  Boque,  supra.  If, 
however,  it  were  conceded  that  she  could  not 
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be  proteeted*  on  accoiint  <tf  tbe  dJoability  of 
Cfyrertnre,  against  the  claim  of  the  plalotUf 
to  be  tnibrogated  to  the  rights  of  the  older 
mortgagee,  her  position  as  an  inftot  who  had 
neither  ratified  an  express  or  implied  promi8e« 
If  made,  to  refmbnrse  the  plaintiff  for  any 
soeh  ezpendltiire,  if  made,  wonld  be  imprcig- 
nabla  No  pecBOB  can  compel  an  infant,  who 
has  net  agKed  to  do  so  after  attaining  Xnll 
age,  to  repay  money  expended  f<Mr  him  of* 
fldonsly  in  the  Improyement  of  his  land,  no 
matter  trhat  th*  effect  may  haye  been.  For 
the  reasons  given,  the  Jndgment'ls  afllimed* 


(48  8.  C.  66) 

POLLOCK  et  al.  ▼.  CAROLINA  INTERp 

STATE  BUILDING  &  LOAN 

ASS'N  et  al. 

(Sapreme  Court  of  Soath  CaroUniL     Not.  27. 

1886.) 
FoRBioN  CoBPOBATioivs— Sbrviob— LociL  AoniT— 

BSOBITBB— COMPL4INT— JUBISDIOTION— STATB- 
MBMV  G9  CaUSB  OV  ACnriON*— MlBJOIlTDBIU 

1.  Under  Code  CIt.  Ptoc  |  156,  protidiiig 
that  anmrnons  shall  be  senred  by  deliTering  a 
9opy  thereof  at  follows:  '*If  the  suit  be  against 
a  corporation,  to  the  president,  *  *  *  a  di- 
rector,  or  airent  thereof.  •  ♦  •  Such  serrice 
can  be  made  in  respect  to  a  foreign  corporation 
only  when  It  has  property  wlthhi  the  state,  or 
the  cause  of  action  arose  therein,  or  where  such 
service  shall  be  made  in  this  state  personally 
upon  the  president,  ♦  ♦  •  or  any  resident 
agent  thereof,"'^jurlsdiction  of  a  foreign  oor* 
poration  may  be  had,  without  attachment,  by 
service  in  the  state,  personally,  on  a  resident 
agent. 

2.  Under  Code  CIt.  Proc.  8  165,  allowing  serv* 
Ice  on  a  foreign  corporation  by  the  service  of 
ttfe  summops  within  the  state,  personally,  on 
"any  resident  agent"  thereof,  service  may  be 
had  on  a  local  soliciting  agent  of  a  foreign  build- 
Ing  and  loan  association,  who  receipts  for  and 
remits  installment  fines  and  dues,  is  paid  a  reg* 
alar  commission,  has  a  standing  advertisement 
In  a  local  paper,  over  his  name  as  agent,  which 
is  paid  for  by  the  association,  and  who  nego- 
tiated the  loan  out  of  which  the  action  arose. 

3.  Service  of  a  summons  on  a  foreign  corpora- 
tion by  delivery  of  copy  to  a  resident  agent  is 
not  invalid  because  of  prior  appointment  of  a 
temporary  receiver  of  the  corporation  by  the 
courts  of  the  state  Incorporating  It. 

4.  A  complaint  in  a  court  of  general  jurisdic- 
tion IS  not  demurrable  on  the  ground  of  want 
of  jurisdiction  because  of  nonresidence  of  plain- 
tiff, it  not  appearing  therefrom  what  hla  resi- 
dence Is. 

6.  A  complaint  alleged  that  a  subscriber  for 
15  shares  of  stock  in  defendant  building  and 
loan  association  borrowed  $1,600  from  it,  on  the 
amignment  of  the  shares  and  the  giving  of  a 
bond  secured  by  mortgage  on  a  house,  the  bond 
beinir  conditioned  for  payment  of  $25  per  month 
till  tne  shares  should  mature  to  their  par  value, 
of  $100  each,  ^'provided  that,  if  she  failed  to 
pay  said  monthly  installments  for  00  days  from 
the  time  they  t)ecome  due,  then  the  whole 
♦  •  •  $1,500  should  become  due,  with  inter- 
est at  the  rate  of  6  per  cent,  per  annum";  that 
she  conveyed  the  mortgaged  property  to  plain- 
tiff, who  assumed  her  contract:  that,  prior  to 
the  loan,  plaintiff's  assignor  paid  into  the  asso- 
ciation SSs.50,  and  thereafter  she  and  plaintiff 
paid  on  bond  and  mortgage  $536.50;  that  there- 
after the  house  burned,  and  the  insurance  mon- 
ey was  deposited  in  defendant  bank,  on  its 
agreeing  with  plaintiff  and  the  insurance  com- 
pany to  hold  enough  thereof  to  pay  the  balance 
y.26s.E.uo.21~62 


due  defendant  association,  when  the  amount 
was  determined,  and  to  pay  the  balance  to  plain- 
tiff;  that  the  association  demanded  of  the  bank 
$1,288.43  in  satisfaction  of  the  bond  and  mort- 
gage,, which  was  largely  in  excess  of  the  amount 
due.  and  the  bank,  without  plaintiff's  knowl- 
edge, and  in  violation  of  its  agreement,  paid  the 
association  such  amount  27  months  after  the 
loan  was  made,  and  7  months  after  the  last 
payment  made  by  plaintiff.  HeUt,  that  though 
plaintiff  could  not  plead  usury,  and  the  prayer 
was  framed  on  the  theory  of  usury,  the  com- 
plaint set  up  a  cause  of  action  against  the  as- 
sociation for  excessive  collections,  and  against 
the  bank  for  being  aider  therein  In  violation  of 
the  trust  it  assumed. 

6.  A  complaint  against  a  bank  and  an  asso- 
ciation, alleging  that  plaintiff  deposited  money 
witii  the  bank  on  its  agreeing  to  retain  enough 
thereof  to  pay  the  balance  due  the  association, 
when  the  amount  was  determined,  and  to  pay 
the  balance  to  plaintiff;  that  the  association  de- 
manded a  sum  largely  in  excess  of  what  was 
due  it]  and  that  the  bank  paid  the  same*  with- 
out notice  to.  plaintiff,  and  In  violation  of  its 
agreement,— does  not  misjoin  causes  of  action, 
as  the  causes  of  action  against  the  two  defend- 
ants arise  out  of  *'the  same  transaction"  (Code 
CIt.  Pkoc.  §  188),  the  payment  of  the  money 
by  the  bank,  and  the  receipt  thereof  by  the  as- 
sociation. 

7.  Where  plaintiff  deposited  money  in  a  bank 
on  its  agreeiag  to  retain  enough  thereof  to  pay 
balance  due  from  plaintiff  to  an  association, 
when  the  amount  was  determined,  and  to  pay 
the  balance  to  plaintiff,  and  the  l>ank,  without 
any  notice  to  plaintifE,  adjusts  and  determines 
for  itself  the  amount  and  pays  the  association 
an  amount  greater  than  what  plaintiff  claims 
was  due.  he  has  a  cause  of  action  against  the 
bank  prior  to  the  adjustment  of  the  accounts 
between  him  and  the  association. 

Appeals  from  common  pleas  cfaxnilt  court  of 
Chesterfield  county;  B.  C.  Watts,  Judge. 

Action  by  W.  P.  Pollock  and  another,  as  as- 
signee of  Mrs.  R.  J.  Pollock,  against  the  Caro- 
lina Interstate  Building  &  Loan  Association  and 
another.  From  orders  in  taror  of  plaintiffs, 
defendants  ap];)eaL    Affirmed. 

W.  F.  Stevenson  and  R.  T.  Caston,  fm  appel- 
Uints.  Bdward  Mclver,  Pollock  &  Pollock,  and 
B.  J.  Kennedy,  for  respondents. 

BUCHANAN,  Special  Judge.  This  was  an 
action  began  on  the  20th  day  of  July,  1886,  by 
the  serrioe  hi  Checaw  of  the  summons  and  com- 
plaint on  A  6.  Pollock,  who,  it  is  contended, 
was  the  resident  agent  of  the  CaroUna  Inter- 
state Building  &  Loan  Association  of  Wilming- 
ton, N.  C,  and  by  service  on  the  same  day  on 
the  Bank  of  Cheraw.  The  Bank  of  Cberaw 
demurred  to  the  complaint,  and  the  bonding  and 
loan  association,  appearing  only  for  that  pur- 
poscr  served  a  notice  on  tiie  attorneys  for  the 
plaintiffs  of  a  motion  to  set  aside  the  service  of 
the^  summons  and  complaint  and  dismiss  the 
proceedings  as  to  it,  on  the  ground  tbat  it  had 
not  been  brought  under  the  Jurisdiction  of  the 
court  by  proper  servloa  At  the  September 
term,  1896,  of  the  court  of  common  pleas  held 
for  Ghesterfleld  county,  this  motion  was  heard 
by  hlB  honor  Judge  Bmest  Gary,  and  refused. 
Notice  of  intention  to  appeal  was  duly  served, 
but,  under  agreement  of  counsel,  it  was  agi*eed 
that  pending  this  appeal  the  building  and  loan 
assoekition  might  ''makie  and  aigue  any  de- 


978 


25  SOUTHBASTERN  REPORTER. 


^a 


mands,  oral  or  written,  which  it  mey  be  adTised 
4:0  make»  at  the  February?;  term  for  1896  of  this 
[circuit]  court,  without  prejudice  to  any  of  its 
rights  under  said  appeaL*'  At  the  February 
term,  1896,  both  the  Bank  of  CJheraw  attd-  the 
building  and  loan  association  interposed  and  ar- 
gded  demurrers  and  motions  to  dismiss'  the 
complaint  The  demurrers  raised  the  question 
of  the  alleged  misjoinder  of  two  distinct  causes 
of  action,  and  the  motions  to  dismiss  the  com- 
plaint were  made  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, in  that  the  plalntilfs,  as  purchasers  of  land 
covered  by  mort^rage,  could  not  plead  usury  in 
the  terms  of  the  mortgage;  and  further,  by  the 
Banlc  of  Cheraw,  that  the  complaint  showed 
that  no  cause  of  action  could  arise  against  it  im- 
til  the  cause  of  action  against  its  co-defendant 
WHS  adjudicated.  His  honor  Judge  Watts  over- 
ruled the  demurrers  and  motions  to  dismiss; 
holding  that  the  plaintiffs  could  not  plead 
usury,  not  being  parties  to  the  orighial  contract, 
but  that  there  were  sufficient  allegations  in  tbe 
complaint  to  show,  if  true,  that  the  building^  and 
loan  association  had  collected  too  much  money 
from  the  plaintiffs,  under  the  contract  made  by 
said  association  with  Mrs.  R.  J.  Pollock,  the 
grantor  of  plaintiffs,  when  the  contract  was 
properly  construed  and  the  debt  properly  com- 
puted, and  th^t  the  complaint  charged  that  the 
Bank  of  Cheraw  was  a  participant  in  such  col- 
lection. Both  defendants  appealed.  By  con* 
sent  of  counsel,  all  the  appeals  growing  out  of 
this  case  were  heard  together. 

The  appeal  from  the  order  of  his  honor  Judge 
Ernest  Gary  is  brought  upon  the  following  ex- 
ceptions: (1)  Because  the  court  erred  hi  holding 
that  the  court  had  obtained  jurisdiction  of  the 
Carolina  Interstate  Building  &  Iioan  Associa- 
tion by  mere  service  on  A.  G.  Pollock.  (2)  Be- 
cause the  court  erred  in  holding  that  the  agree- 
ment constituting  A.  G.  Pollock  agent  to  solicit 
stock  was  a  valid  agreement  made  by  said  as- 
sociation, and  constituted  him  such  a  resident 
agent  as  could  be  served.  <3)  Because  the  court 
erred  in  holding  that  said  so-called  agreement 
had  not  terminated  when  the  association  ceas- 
ed to  isstie  stock.  (4)  Because  the  coint  eired  in 
construing  the  by-laws  of  said  association  to 
mean  that  A.  G.  Pollock,  as  treasurer  of  the  lo- 
cal branch  association,  was  agent  of  the  said 
defendant  association,  in  the  face  of  section  6 
of  article  9  of  said  by-laws.  (5)  Because  the 
appointment  of  a  receiver  by  the  court  of  North 
Carolina  for  said  corporation,  and  the  taking 
possession  of  the  assets  of  said  corporation  by 
said  receiver  under  said  order,  terminated  tiie 
right  of  A.  G.  Pollock  to  act  as  said  agent  of 
the  corporation,  e?cn  if  he  had  been  such  agent, 
and  lh(^  coart  erred'  in  not  so  hddhig.  (6)  Be- 
cause the  court  erred  in  holding  that  any  agent 
«iF  the  said  corporation  (being  a  foreign  cor^ 
poratioB)  could  be  served,'  if  he  resided  in  this 
state,  amd't^e  settVice  would  be  leg^l,  (7)  Be- 
muse the  cotBPt  erred  in  holding  that  service 
«!ouId  be  mAAe  het«  oft  a  foreign  cnpomtlon, 
through  any  resfdent  ftgenf  of  the  same,  WUb- 
«fut  tm  sttai^meHl  oC  •any  piag^tt^*  ^'^y  Bck 


cause  the  court  erred  in  hoiahig  that  A.  G. 
Pollock  was  the  resident  agent  of  the  said  cor- 
poration at  the  date  of  the  servlee  et  the  i 
mens.  (9)  Because  the  court  emA  In 
that  the  said  defendant  cookl  be  served  here, 
although  it  had  no  property  here  in  this  «tate» 
and  the  cfluse  of  action  did  not  aslve  te  this 
state,  without  serving  the  agent  tpedaBj  ap- 
|)ointed  hy  said  defendant  to  acoqpt  scrvfasa 
(10)  Because  it  does  not  appear  Quit  the  court 
has  aqguired  jurisdiction  of  the  Atfwidaat  oor- 
poratioh,  or  that  plaintiffs  have  a  right  to  mm 
said  corporation  hi  tills  state,  and  ^the  eoon  er- 
red in  not  so  holding.  (II)  It  does  not  i^ypear 
that  the  plaintiffs  are  residents  of  this  state,  or 
that  the  cause  of  action  arose  in  this  state,  and 
the  court,  erred  in  not  dismi^islng  the  action  for 
want  of  jurisdiction.  (12)  Because  the  court 
erred  in  holding  tha^  A.  G.  ,PoIlbck  h^d  been 
properly  appointed  local  agent  of  sfifA  associa- 
tion;'  and  said  appohitment  was  sijgned  by 
E.  S.  Tennant,  notary,  and  he  had  no  autiiorl- 
ty  to  appoint  any  agent,  as  ai^)ears.from  aitl- 
cle  7»  §  I,  of  the  articles  of  incorporation  of  said 
eorporatlon. 

The  grounds  of  appeal  from  the  order  of 
Judge  ;sVatts,  on  behalf  of  the  bnilding  and 
loan  association,  are  as  follows:  (1)  Because 
the  circuit  Judge  ared  In  holding  that  the 
complaint  in  this  action  could  be  coastmed 
to  be  for  money  wrongfully  collected,  In  vio- 
lation of  a  contract  of  the  Carolina  Inter- 
state Building  &  Loan  Association  with  R. 
J.  Pollock,  npt  collected  as  usurious  interest, 
when  plaintiffs  expressly  alleged  that  aU  the 
mon^  claimed  by  them  to  liave  been  wrong- 
fully coliected  was  coUeeted  as  usurfons  in- 
terest. (9  Because  the  court  erred  in  hold- 
ing  that  the  complaint  contained  sufficient 
allegations  as  to  this  defend^t  to  show.  If 
true,  that  more  money  had  been  collected  by 
the  Carolina  luterstate  Building  &  Loan  As- 
sociation/than  was  due  on  its  contract,  even 
if  the  plea  of  usury  was  not  allowed.  (3) 
Because  the  court  erred  In  holding  that 
plaintiffs,  in  their  complaint,  stated,  or  at- 
tempted to  state,  any  other  cause  of  action 
against  this  defendant  than  one  to  recover 
usurious  interest  paid,  and  the  penalty  therer 
for,  and  in  not  dismissing  the  complaint 
when  he  held  that  these  plaintias  could  not 
plead  or  set  up  usury.  (4)  Because  no  cause 
of  action  was  stated  as  to  this  d^endant, 
and  the  court  erred  tn  not  dismissing  the 
complaint  on  its  motion  on  that  ground.  (6) 
Becausie  the  court  erred  in  not  holding  that 
that  complaint  showed  on  its  face  that  the 
said  building  and  loan  association  had  ac- 
cepted less  than  was  actually  due  It.  under 
its  contract,  and  in  not  dismissing  the  com- 
plaint en  that  ground.  (6)  BecaBse  the  coort 
erred  in  holding  that  the  two  causes  of  ac^ 
tion  attempted  to  be  stated  in  the  complaint 
were  properly  joined.  (7)  Because  the  court 
erred  in  holding  that  both  of  the  alleged 
tMB^  Of  action  affected  all  the  parties  to 
the  said  action,  or  all  t^xH  d'etendai^iSf  .'  . ;.[ 
>  On;;behal£;A(  ^e  Bank  iOf  caiesaw^  ith^jJOiy^ 
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Mwlng  gxottndfl  of  appeal  from  .itae  prdAr 
wece  takien:  (1)  The  cii?ciUt  Judgie  erred  1b, 
lioldlng  tlutt  t)ie  .alleged  cauee  of  actioji 
againat  its  co-defendant  and  tbat  against  this 
defendant  weie  piroperly  Joined  In  tbe  com- 
plaint (2)  He  erred  In  not  holding  that  It 
appeared  f oom  the  face  of  the  complaint  that 
no  cause  pf  action  arose  against  this  defend-, 
ant  nntU  the  UahiUty  of  its  cordefendaat,  the 
plaiatur,  had  been  first  "determined  and  ad*-* 
ittsted."  m  He  etred.  in  holding  that  as  the 
eoo^plalnt  charges  the  Bank  of  Oheraw  with 
being  a  particiipant,  *'to  a  cevtain  -extent,''  in 
the  GoUoctioA  of  the  money  reeeiyed  by  the 
oo-defendaiit»,it  states  a  present  cause  Ql.ae- 
tioni^BaiostjIt  d)  He ensed  in  holding  tbat^ 
the*  complalati  stated  a  cause  of  actlen 
against  this  defendant,  wh^  no  legal  obll-i 
gation  is  alleged,  oo  demand  made,  er  xer 
fusal  on  its  pwrt^aad  no  4>bllgatiiiB  in  the 
gpmplaint  that  this  defendant  ^as  not  ready 
and  able  to  respond  to  apy  liabUil^y.tt  had 
sasun^^  whenever  sameaccmed.  ($)  Hair- 
ing eliminate  the  question  .<rf  usury  from 
the  cae!9^  he  ecred  in  not  holding  that  the 
complaint  doea  not  ^Mb  any  liability  on  the 
part  of  the  QsroUaa-  J^nterstate  Building  Sa 
Loan  Assodatloii  to  the  plaintiffs,,  and  ctms^ 
ttnently  copld  allege  no  -canse  of  action 
l^alhst  this  defendfuit  (6)-  He  erred  in. re- 
fusing to  retain  the  demands  of  this  d^ 
lendant»  and  In  not  dismisaloig  the  complaint 

The  appeal,  from  Judge  Gary's  order,  raises 
substantially  two  Questions:  .(1)  Can  the 
court  of  .compion.  Edeasacqutre  jurisdiction 
of  a  for^g^  corpomtlon.without .attachment? 
(2)  Was  the  service  upon  the  peraon  of  A  G. 
PoUod^k  a  valid  service  upon  the  G^raUna 
Interstate  Building  &  Loan  Association?  We 
will  discuss  these  questions  in  their  order. 

Can  Jurisdiction  be  obtained  over  a  foreign 
corporatioowittiaut  attachment?  .  Section  U55 
of  the  Qode  of  Civil  Procedure  provides  .for 
service  against  a  corporation  by  delivering, 
a  copy  of  the  summons  *to  the  president 
or  other  heads  of  the  corpcxatton,  secretary, 
cashier,  tireasurer,  a  dirpcter,  or  agent,  there- 
of.-'  The  secqnd  pa^ragraph  thereof  provides 
for  servicer  in  respect  to  a  foreign  corpo** 
ration  *'only 'When"  such'  corpora^oo  ''has 
property  within  the  state,  ov  the  cause,  of  .ac- 
tloq  sfose  therein,  or  where  such  service 
shall  be  made  in  this  state  personally  upoA 
the  president,  cashier,  treasurer,  attorney  or 
secretary,  or  any  resident  agent  thereof." 
L^  us  'analyse  these ;  altematliFe  services: 
(1)  Such  service  can  be  made,  in  respect  to  a 
foreigji  corporation,  when  it  has  pr<)perty 
within  the  state;  (2)  such  service  ipay  be 
made,  in  .respect  to  a  foi^eign  Gorporatiqn, 
when  the  cause  of  action  arose  within  the 
state;  (9  and  such  service  shall  be  made,  in 
respect  to  a  foreign  corporation,  where  such 
service  is  made  in  this  state,  personally,  up* 
on  the  president,  cashier,  treasurer,  attomey« 
or.  secretary,  or  any  resident  agent,  thereof. 
It  ia  to  be  noted  that  only  in  one  of  these 
modes  of  service  d^oea  the  matter  of  property 


figure  as  an  ^ssentiaL  In  that  one  it  gives 
the  power  to  make  suqh  service,  rather  than 
spacifles  the  particular  manner  of  effectuat- 
ing .  the  purpose,  it  paerely  declares  that 
servioe  may  be  made  when  such  foreign  cor- 
poration has  property  within  the  state.  The 
manner-  of  such  service*  by  attachment  and 
advertisement,  or  otherwise*  is  not  material. 
In  the  seoond  division  the  manner  of  service 
is  also  not  mentioned.  I^memberlng  that 
at  eomm^  law  there  was  no  actual  service 
qn  a  .foreign,  corporation,  the  legislature 
clearly  contemplated,  the  manner  of  service 
that  at  the  adoption  of  the  Code  was  usual 
i|nd  appa^i^riate  in.snch  cases  (see  section 
166),  .unless  personal  service  within  the  state 
qould  be  made  '^upon  the  president,  cashier, 
treasure!:,  attorney  or.  secretary  or  any  resi- 
dent agf«^  thereof."  Plainly,  therefore,  the 
loanner  of  servica  was  extended*  It  became 
noipi^ar,  necessary,  altl^ough  permissible,  to 
qerve  by  p^Mlcatiqn  and  attachment,  if  the 
president,  qashlei?,  traasureiTt  attorney,  or  sec- 
i^tary,  qp  any  resident  agent  of  the  def end* 
ant  f oroign  cpiporation,  could  be  served  with- 
in the  state.  Personal  service  upon,  such  of- 
ficers within  ithe  state  was  to  .be  considered 
B§  personal  service  up<m  such ,  corporation,, 
to.  the  same  binding  effect  ^d  force  and  ef- 
ficacy tm  if  th^  defendant  had  been  a  domes- 
tic corporation  served  within  the  s^ta  This 
view  is  supported  by  the  cases  ^f  Q^ter  v. 
P^rtUizer  Qo.,  83  8.  G.  6Q9,  12  S«  S.  563;  TiU- 
inghaat  v.  Lumb^,  Qo.,  39  S^  G.  484,.  la  S.  B. 
120;  and  the  recent  case  of  .Littlejohn  v. 
RaUi^oad  G9.  (S.  G.)  22  S.  E.  76^.  It  is  noted 
that  the  complaint  here  aJljeged  that  the  de- 
fendant building  and  loan  association  was 
owning. property  and  doing  business,  in  the  > 
state.    There  was  no  orror.here. 

Wsa  the  service  by  delivering.a  copy  of  the 
summons  upon  A.  G.  Pollock,  at  Gherawi  on 
the  29th  day  of  July,  1895,,  a  valid  service  w* 
qa  the  Qarpllna  Interstate  Building  4b^Loan 
Association?  Was  the.  said  A.  G.  Pollock  a  \ 
resident  agent  of  the  said  corporation?  If 
the  said  Pollock  was  a  resident  agent  of  the 
said  oorporatlcfn,  therefore^  did  the  appoint- 
ment of  a  receiver  of  suc^  building  and  loan 
association  by  the  courts  of  North  Carolina 
terminate  such  agency?  The  complaint  al- 
leges "that  the  Carolina  Interstate  Building 
&  Loan  Assoda^on  is  now^and  was  at  the 
time  hereinafter  qcientloned,  a  corporation  duly 
chartered  under  and  by  the  laws  of  the  state 
of  North  Carolina,  and  owning  property  and 
doing  business  in. tbe  state  of  South  Carolina, 
coimty  of  Chesterfield,  and  that  A.  G.  PoUocki 
of  Cheraw,  is  the  duly  constituted  and  ap- 
pointed resident  agent  thereof,  as  plaintiffs 
are  Informed  and  believe,"  The  Code  of  Civil 
Procedure  (section  155)  provides  that  "the 
summoivs  shall  be  served  by  delivering  a  cop; 
thereof  as  follows:  ♦  ♦  •  Such  service  can 
be  made  in  .respect  to  a  foreign  corporation 
only  when  it  has  property  within  the  state,  or 
the  cause  ef  action  arose  therein,  or  wher^ 
such  service  shall  be  miide  in  this. state  per- 
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sonaSy  upon  the  president,  cashier,  tveMorer. 
attorney  or  secretaiy,  or  any  resident  agent 
therebf."  The  trial  conrt  found,  as  a  matter 
of  fact,  that  A.  G.  PoDock  was  a  resident 
agent  of  the  defendant  association,  and  his 
finding  on  this  gnestion  cannot  be  rerersed 
hy  this  ooort  Hester  y.  Fertilizer  0>.,  83 
S.  0.  609, 12  S.  B.  663. 

The  Code  does  not  draw  any  distinction  be- 
tween the  different  classes  of  agents.  It  con- 
templates *'any  resident  agait"  as  an  appro- 
priate one  to  be  served.  In  this  case.  Pollock 
was  a  soliciting  agent,  a  director  in  the  local 
board  in  Cheraw,  receipted  for  and  remitted 
installments,  fines,  and  dues,  and  was  paid  a 
regular  commission.  He  bad  a  standing  yearly 
adyertlsement  In  the  Cheraw  Reporter,  oyer 
his  signature  as  agent,  and  the  association  paid 
him  each  year  for  the  same.  The  very  nego- 
tiations for  the  loan  out  of  which  this  case 
arose  were  had  with  Pollock.  Harlng  held 
Pollock  out  as  its  resident  agent  with  foU 
powers,  it  would  be  monstrous  to  now  permit 
It  to  set  up  the  plea  that,  if  he  was  an  agent 
at  all,  it  was  an  agency  of  limited  powers,  and 
did  not  extend  to  the  transaction  out  of  which 
this  case  arose.  The  court  will  not  give  its 
sanction  to  the  doctrine  that  a  corporation,  in 
such  a  manner,  can  deny  the  power  of  an 
agency,  when  an  advantage  is  to  be  obtained 
hy  such  denial,  and  there  is  the  fruit  of  a  con- 
tract when  it  is  to  its  Interest  to  consider  sach 
contract  binding.  "Generally  service  on  an 
agent  may  be  sufficient.  If  the  person  was  the 
agent  conducting  the  transaction  out  of  which 
the  suit  arose.**  Again:  '^Generally  service 
may  be  made  on  a  local  agent  of  a  foreign  in- 
ourance  company,  whose  business  It  is  to  is- 
sue policies,  collect  premiums,  pay  losses,  etc.** 
See  22  Am.  &  Eng.  Enc.  Law,  130,  131.  Cer- 
tainly the  circuit  Judge  was  amply  Justified 
by  the  evidence.  It  Is  only  necessary  to  say 
here,  in  passing,  that  the  designation  of  a  par- 
ticular person,  as  required  by  Rev.  St.  1 1466, 
upon  whom  service  may  be  made,  and  service 
upon  the  same,  is  not  exclusive  of,  put  in 
addition  to,  the  other  modes  of  service.  Little- 
John  V.  RaihxMd  Ca  (S.  C.)  22  8.  B.  761. 

Did  the  appointment  of  a  temporary  receiver 
of  the  defendant  association  by  the  North 
Carolina  state  court,  a  few  days  before,  rea- 
der the  service  In  this  stat^  Invalid?  Such  a 
receiver  has^  says  the  United  States  supreme 
court  in  Booth  v.  Chirk,  17  How.  338,  ''no 
extraterritorial  power  of  official  action;  none 
which  the  court  appointing  him  can  confer, 
with  authority  to  enable  him  to  go  hito  a  for- 
eign Jurisdiction  to  take  possession  of  the  debt- 
or's );>roperty;  none  which  can  give  him,  upon 
the  principle  of  comity,  a  privilege  to  sue  in  a 
foreign  court,  or  another  Jurisdiction."  ''Re- 
ceivera  appointed  before  Jurisdiction  are  not 
entitled,  as  of  right,  to  recognition  In  other 
Jurisdictions,  and  courts  of  equity  cannot  ac- 
quire extraterritorial  Jurisdiction  over  prop- 
erty by  appointing  receivers.*'  20  Am.  &  Bug. 
Enc.  liSW,  66,  66.  'The  power  of  a  receiver 
only  extends  to  the  boundaries  of  the  territorial 


jnrlsdictlon  ai  the  eoort  appointing  him.** 
Ghick  ft  B.  Rec  p.  8.  In  Dial  v.  Gary,  14  S. 
C.  673,  our  conrt  held  that  ai!i  admlnlstratot 
anointed  by  the  coiurts  of  Maflsa^dmsetta  had 
no  legal  capacity  to  sue  in  this  state,  and  thai 
his  assignment  of  the  bond  and  mortgage  to  a 
dtlsen  of  this  state  did  not  give  the  latter 
capacll7  to  sue.  See  Patterson  v.  Pagan,  IS 
S.  C.  684.  This  is  supported  by  reason,  and 
the  Jurisdiction  and  the  power  ozerelsed  Iff 
courts.  A  court  deriving  its  power  fkom  the 
laws  of  North  Carolina  cannot  confer  any 
greater  power  than  it  Is  given.  Having  the 
right  to  appoint  a  receiver  In  their  terrltocy 
alone,  such  appointee  is  a  creature  <rf  the  ap- 
pointing power,  and  cannot  have  greater  power 
than  his  creator.  The  stream  eannot  rise 
higher  than  its  source.  If  a  coiporatlon  Is  not 
disserved  ipso  facto  by  the  appointment  of  a 
permane«A  receiver,  with  how  nmch  greater 
force  does  it  apply  to  the  appointment  of  a 
temporaiy  receivert 

Exceptions  10  and  11  allege  that  luttsmnch 
as  the  complaint  does  not  show  that  the  piain* 
tlffiB  are  residents  of  this  stato,  the  court  did 
not  acquire  Jurisdiction  of  the  oause.  Aa  pre- 
llmhiary  to  the  consideration  of  this  ground* 
It  should  be  remembered  that  the  court  of 
common  pleas  is  a  court  of-  record,  of  general 
Jurisdiction,  of  full  and  ample  powers,  and  hi 
no  sense  a  court  of  hnferiw  or  Bmlted  pow- 
ers. Certain  presumpttans  attend  the  record 
and  proceedings  of  the  former,  whfie,  to  give 
Jurisdiction  to  the  latter,  their  Jurisdictional 
facts  must  afflrmatlveiy  appear.  The  record 
does  not  show  that  the  idalntlfto  aie  residaitB 
of  this  state,  nor  does  any  matter  appear  neg- 
ativing the  presumption  In  the  premiaea* 
Plalntiffil  have  a  right  to  bring  tiielr  action, 
without  amending  the  complaint  exhibited  by 
them,  to  show  that  th^  are  residents  within 
the  state.  Chafee  v.  Telegraph  Co.,  85  8.  CL 
372;  14  8.  E.  764.  To  sustain  a  demurrer  up- 
on such  grounds,  the  proof  of  want  of  Jurisdic- 
tion must  appear  on  the  face  of  the  complaint 
Here  the  complaint  certainly  does  not  show 
that  the  phiintiffs  are  not  residents  of  the 
state.  See  Drake  v.  Steadman,  46  8.  O.  490, 
401, 24  8.  B.  468.  We  think  that  Pollodc  was 
a  resident  agent  of  the  defendant  assodatkm* 
and  that  such  coiporatlon  was  ^nyperly  aenred» 
and  that  such  service  was  bbiding  upon  it 
Judge  Gary's  order  is  sustained^ 

Second  AppeaL 

The  exceptions  of  the  building  and  loan  as- 
sociation to  Judge  Watts'  order  (seven  in  num- 
ber) and  the  exceptions  of  the  Bank  oC  Che- 
raw (stc  in  numbei)  raise  three  questtona,  and, 
for  convenience,  wiH  be  considered  under  aa 
many  headings: 

1.  Admitting  that  the  plalntifPs  cannot  re- 
cover on  the  ground  of  usury  alone,  does 
the  complaint  state  facts  sufficient  to  const!* 
tute  a  cause  of  action  against  either  or  both 
of  the  defendants?  LfCt  us  oxamlne  the  al- 
legations of  the  complahit  Upon  this  in* 
quliy,  all  the  allegations  am  admitted  to  be 
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tme.  Has  aoy  fitet  been  omitted,  the  Inser- 
tion of  which  was  necessaiy  to  constltnte  a 
cause  of  action?  It  appears  that  <m  the  6th 
day  of  Febroary,  1882,  Mrs.  B.  J.  PolIodCt  the 
assignor  of  the  plaintiffs,  .became  a  stock- 
holder In  the  defendant  association,  having 
subscribed  for  15  shares  of  its  InTestment 
stock,  and  from  that  time  to  the  10th  day  of 
September,  1892,  paid  into  the  association 
the  sum  of  188.60.  On  the  6th  day  of  Oc- 
tober, 1882,  she  borrowed  ftom  the  associa- 
tion, on  the  assignment  of  her  shares,  and 
her  bond  secured  by  a  mortgage  of  her 
house  and  lots  bi  Gheraw,  the  sum  of  $1,- 
600.  The  condition  of  her  bond  was  that  she 
should  pay  to  the  association  the  sum  of 
|26  per  month  until  the  said  shares  of  stock 
should  hare  matured  to  thebr  par  yalue  of 
flOO  each,  "provided  that  If  she  failed  to  pay 
said  monthly  installmebts  for  ninety  days 
from  the  time  they  have  become  due,  then 
the  whole  of  said  borrowed  sum  of  $1,600 
should  become  due,  with  Interest  at  the  rate 
of  6  per  cent  per  annum.'*  On  the  8th  day 
of  February,  1808,  she  conveyed  the  prop- 
erty mortgaged  to  Ite  plaintiffs,  who  assum- 
ed her  contract  Plaintiffs  Insured  the  prop- 
erty for  $2,600.  From  the  6th  day  of  Octo- 
ber, 1892,  to  the  15th  day  of  June,  18M, 
plaintiffs  and  their  assignor  paid  to  the  as- 
sociation, on  the  bond  and  mortgage,  $635.60. 
On  the  10th  day  of  October,  1894,  the  house 
was  burned.  The  agent  of  the  insurance 
company  thereafter  soon  called  on  plaintiffs* 
attorney  in  fact  with  a  cheek  in  favor  of 
pkilntlffs  for  $2,60a  The  plaintiffs'  attorney 
in  fact  and  the  insuranoe  agent  went  to  the 
Bank  of  Gheraw,  and,  by  the  binding  agree- 
ment of  all  parties,  the  check  was,  upon  the 
surreiider  of  the  Insuranoe  poll<*y  by  the 
bank,  indorsed  by  the  plaintiffs'  attorney  in 
fact,  and  deposited  In  the  Bank  of  Gheraw, 
with  the  distinct  understanding  and  agree- 
ment on  the  part  of  the  bank  to  hold 
enough  of  the  same  to  pay  the  balance  due 
to  the  association,  when  the  amount  due  was 
determined,  and  to  pay  the  balance  to  the 
plaintiflis.  The  association  immediately  de- 
manded of  the  bank  the  sum  of  $1,298.43  In 
satisfaction  of  its  bond  and  mortgage,  al- 
though that  was  larg^  In  ercess  of  the 
amount  due;  and  the  bank,  without  plain- 
tiffs' knowledge,  without  waiting  to  ascer- 
tain the  amount  due,  and  in  plain  violation  of 
its  agreement  to  hold  the  same  until  it  could 
be  definitely  ascertained  what  amount  was 
due,  paid  the  defendant  association,  on  the 
14th  day  of  January,  1896,  the  sum  of  $1,- 
293.48,  and  delivered  the  bond  and  mortgage 
up  to  plaintiffs.  The  association  has  collect- 
ed on  the  bond  and  mortgage  the  sum  of  $1,- 
917.43,  Including  interest  on  payments  made, 
and  the  same  is  in  excess  of  the  amount  due 
on  the  bond.  The  money  was  borrowed  on 
the  6th  day  of  October,  and  the  last  pay- 
ment  was  made  on  th^  14th  day  of  Janu- 
ary, 1896.  Th^  plaintiffs  stand  here  In  the 
place  of  Krs.  P^oek,  and  they  must  comply 


with  her  contract  While  they  cannot  plead 
usury  against  it,  having  alleged  that  the 
amount  collected  was  largely  in  excess  of 
tiie  amount  due,  are  the  allegations  and  gen- 
eral scope  of  the  complaint  broad  enough  for 
them  to  obtain  other  relief?  Under  this  com- 
plaint, can  they  demand  a  proper  considera- 
tion, and  by  such  consideration,  if  favorable, 
cannot  judgment  be  entered  up  for  the 
amount  claimed  to  be  due?  Presumably,  the 
complaint  was  drawn  principally  to  recover 
usury  paid.  Notwithstanding  this  fact,  how- 
ever, if,  under  this  complaint,  any  cause  of 
action  is  stated,  the  court  below  will  l^  sus- 
tained. Surely  it  cannot  be  successfully  con* 
tended  that  the  plaintiffs  would  have  no  rem- 
edy if  the  association  fmA  obtained  possessloD 
of  $6,000,  $10,000,  or  any  amount  In  excess  of 
the  amount  due,  and  applied  It  to  the  sat- 
isfaction of  the  bond  and  mortgage.  No 
monthly  payment  was  made  by  the  plaintiffs 
after  the  16th  day  of  June,  1894.  Pay- 
ments then  stopped.  Who  could  take  advan- 
tage of  the  foMTelture  on  failure  to  make 
these  payments  for  90  days?  Did  the  asso- 
ciation have  this  right?  If,  so,  why  did  they 
allow  6  months  to  pass?  If  they  bad  the 
right  to  insist  on  such  fbrf^lture,  was  it 
not  to  be  exercised  within  a  reasonable  ttane? . 
Had  they  not  the  right  to  waive  this  con-  ' 
dition?  If,  so,  did  they  waive  It?  Did  ttils 
provision  mean  that  the  whole .  sum  bor- 
rowed should  be  returned,  vrtthout  giving  cred- 
it for  the  payments  already  made?  Suppose 
the  plaintiffs  had  made  all  the  paymaits  re- 
quired, except  the  last;  could  It  be  contend- 
ed that  the  whole  amount  borrowed  would 
become  due/  without  giving  credit  for  the 
payment  made?  Would  any  court  enforce  so 
unconscionable  a  contract?  The  courts  of 
North  Ghrollna  (Rowland  v.  Association,  22 
8.  B.  8,  and  18  S.  B.  966)  and  of  South  Gar- 
oUna  (Biust  v.  Brysn,  21  8.  B.  637)  have 
spoken  in  no  uncertain  terms,  and  have  de- 
nied that  upon  such  default  the  association 
may  consider  the  whole  amount  forfeited, 
in  face  of  the  fact  that  payments  have  been 
made.  Now,  with  this  in  tlew;  Is  it  not  pos* 
Bible— is  it  not  probable— that  plaintiffs  may 
have  paid  $2,800  for  the  $1,600  borrowed, 
which  is  probably  about  the  amount  that 
would  be  due,  at  7  per  cent  interest,  90 
days  before  the  time  the  association  esti- 
mated that  the  bend  wovid  be  paid,  then  de- 
faulted, and  the  whole  amount  of  $1,600, 
with  interest,  would  become  due?  The 
prayer  of  -the  complaint  is  no  part  of  the 
cause  of  action,  nor,  indeed,  is  it  considered 
a  part  of  the  oomplaint.  In  setttng  out  the 
supposed  reiitf  which  the  plaintiff  deems 
himself  entitled  to.  The  bank  undertook  the 
confidence  or  trust  of  holding  the  money  as 
specially  agreed.  Now,  in  plain  violation  of 
the  assumed  trust,  and.  to  the  alleged  damage 
of  the  plalntUBi,  the  money  was  paid  over. 
Can  it  be  successfully  contended  tha^  if 
these  facts  be  true,  a  cause  of  action  is  not 
made  out?   We  are  not  prepared'  to  say  that 
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the  drcdit  judge  wsa  in  error  Ib  holding  that 
the  allegations  of  the  complaint  were  suf- 
ficient to  set  up  a  cause  of  action  against 
the  association  for  ezcessiye  collections,  and 
a^inst  the  hank  for  being  an  active  aider, 
and  in  violation  of  the  trust  it  assumed^ 

2.  Was  there  a  misjoinder  of  two  separate 
and  distinct  causes  of  action?  Section  188  of 
the  Ck>de  of  Oivil  Procedure  dedares  that:. 
'The  plaintiff  inaj  unite  in  the  same  com- 
plaint several  causes  of  action,  whether  thejr 
be  such  as  have  been  heretofore  denominated 
legal  or  equitable,  or  both,  where  the^  all 
arise  out  of  (1)  the  same  transaction  or 
transactions  connected  with  the  same  sub- 
ject of  action."  etc  "•  •  •  But  thos^ 
causes  of  acticm  so  united  must  all  belong  to 
one  of  ^hese  classes,  and  •  -  •  ♦  must  af- 
fect all  the  parties  to  the  action,  and  not  re- 
quire different  places  ojT  trial,  and  must  be 
separately  stated." .  Now,  did  the  cause  of 
action  against. the  defendant  ussociation  and 
the  cause  of  action  against  the  Bank  of  Che^ 
raw  arise  out  of  ''the  same  transaction,"  on 
"transactions*  connected  with  the  same  sulh 
ject  of  action/;  We  find  that  the  text  writ-, 
efls  upon  the  construction  of  this  seemingly, 
simple  provision  have  not  laid  down  any  in* 
flexible  rule  to  determine  its  meaning  and 
application.  There  is  no  compreh.ensive  rule, 
it  would  seem,  by  which  cases  that  may 
arise  under  this  section  may  be  decided..  Mr. 
Pomexoy,  In  bis  work  on  Remedies  and  Reme- 
dial Rights  (page  487),  says:  "The  naost  In- 
congruous and  dissimilar  causes  of  action 
may  be  joined,  if  they  arise  out  of  the  same 
transaction,  or  transactions  connected  with 
the  same  subject  of  the  action."  Actions 
arising  on  contract  may  be  joined  with  ac- 
tions* arising  out  of  toit.  Pom.  Rem,  &.Rem. 
Rights,  I  463.  It  would  seem  that,  while  the 
causes  of  action  miJ^t  affect  all  the  parties  to 
a  suit.  It  is  not  necessip^  timt  they  should  af- 
fect ail  of  them  equally,  or  in  the  same  man- 
ner. It  seems  to  us  that  the  ^'transaction" 
out  of  which  both  causes  of  action  arise  in 
this  case  was  the  alleged  wrongful  .payment 
by  the  bank  to  the  association  of  the  funds, 
or  part  of  them,  left  there  on  deposit.  The 
association  wrongfully  collected  from  the 
plalntifl^s  more  than  was  due  on  the  bond, 
and  the  bankipairtldpatedin  and  aided  such 
collection  by  paying  to  the  association,  the 
money  of  the  plaintiffs  so  deposited.  The 
first  cause  of  action  is  the  wrongful  collection 
of  the  money  by  the  association  from  the 
bank;  the  second  cause  of  action  is  tne 
wrohgfOl  paylnj?  of  the  money  by  the  bauK 
to  the  association;  both  arii^ng  out  of  the 
«ame  transaction,  1.  e.  the  payment  and  re- 
ceipt of  the  9l,2»».43.  We  think  there  was 
no  error  in  the  order  appealed  from  on  this 
ground. 

8.  It  is  claimed  that  there  could  be  no 
cause  of  action  against  the  Bank  of  Gheraw 
until  the  accounts  between  the  plaintiffs  and 
the  defendant  association  are  adjusted.  With- 
9Ut  analn  repeating  the  facts  of  the  txans- 


action  out  of  which  this  cause  arises.  It  ijr 
cnifiicient  to  say  that  such  contjsntion  woulu 
probably  be  true,  if  the  Bank  of  Glieraw  had 
not  adjusted  and  determined  for  itself  the 
amount  due,  and,  in  violation  of  the  agree- 
ment, paid  the  jnoney  out  to  the  association. 
The  judgment  of  the  circuit  court  is  atUrmed. 


(4S  8.  c. «) 

STATE  et  rel.  .SOUTHBtlN  RY.  00.  v. 
TOMPKINS,  Secretary^  of  State. 
(Supreme  Court  of  South  Carolina.     Nov.  25, 
•   189e.) 

Foreign  RiJLROAD  Companies  —  Ikcorporation 
Fees. 

3.  Act  March  9, 1896,  proriding  that  a  foreign 
railroad  corporation,  b}^  fittng  a  copy  of  its  diar- 
ter  with  the  secretary  of  state^  tbkll  become  a 
domestic  corporation,  'with  all  the  rights  and 
ftabllities  thereof,  does  not  violate  Const  art. 
0,  §'6,  prohibiting  the  granting  of  a  license -to  a 
foreign  oorpoeation  to.biifld  or  operate  a  road 
within  the  state,  and  providing  that  where  a 
railroad.  1?  partly  withm  the  stat^,  the  owners 
shall  first  become  incorporated  under  the  laws 
of  the  state. 

2.  Act. March  9,  1896,i)Oovidiiig. for  domesti- 
cation of  a  foreign  railroad  corporation  by  fil- 
ing a  copy  of  its  charter  with  the  secretary  of 
the  state,  and  paying  therefor  "the  fees  requir- 
ed by  law/'  does-  not  'require  payment  of  the 
charter  fee,  graded  B<:eordiQg  to  the  amount  of 
the  capital  stock  of  the  charter,  provided  for  in 
another  act  of  the  same  date,  authorizing  the 
creation  of  a  corporation  by  a  board  of  corpo- 
rators applsdng  for  and  obtaining  a  charter 
from  the  state.    . . 

Petition  of  the  Southern  Hallway  Company 
Ibr  mandamus  to  D.  H.  TonHOcins,  secretary 
of  state  of  South  CarolUia.    Granted. 

.  W,  G.  ECendei'son,  if.  S.  Cothran,  and  B.  L. 
Abney,  for  Southern  Ry.  Co.  Wm.  A-  Bar^ 
ber,  Atty.  Gen.,  for  secretary  of  state. 

.'     ■'  .  ■ 

WIXHBKSPOON,  Spedal  Judge.  *he  peti- 
tioner, the  Southern  Railway  Company,  to 
this  court,  in  the  ez:ercise  of  its  origUial  ju- 
risdiction, for  a  wdt  of  mandamus  to  compel 
the  respondent  Hon.  D.  ^.  Tompkins,  as  secre- 
tary of  state,  to  file  in  his  ofiSce  a  copy  of  the 
charter  given  to  the  petitioner  under  the  laws 
of  the  state  of  Virginia,  In  compliance  with 
the  provisions  of  an  act  of  the  legislature  en- 
titled '*An  act  to  provide  the  paanner  in  which 
railroad  companies,  incorpoiated  under  the 
laws  of  other  states  or  countries  may  become 
Inoorporated  in  this  state,"  approved  Maicb 
9,  1896.  In  his  return  the  respondent  admits 
that  the  relator,  the  Southern  Railway  Com- 
pany, did  tender  to  rejatee,  as  secretary  of 
state,  to  be  filed  in  his  ofELce,  as  stated  hi 
the  petition  of  i^elator,  a  duly-authenticated 
copy  of  its  charter,  granted  by  the  state  of 
Yii^inia,  in  comphanoe  with  the  provisions  of 
the  act  of  March  9,  1896,  aforesaid.  The  re- 
spondent also  admits  t^at  he  declined  to  re- 
ceive and  file  in  his  oflice  the  copy  so  ten- 
dered, upon  the  ground  that  the  act  of  March 
9,  1896,  is  imconstitutiona],  being  hi  conflict 
with  section  8,  art  9,  cf  liie  oonstitatkm  of 
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tbls 'State,  mtlfled  Deoember  4,  1895.  If  the 
ttfofesaSd  act  of  March  9,  1896,  should  be  held 
t<»ibe  <ioii8titotloiial,  the  reiqpondent  submitsr 
that'.liei  is  entitled  to  the  fees  fixed  by  the 
■ioili^  section  of  an  act  entitled  "An  act  ta 
pkMide 'fbt'the  formation  of  certain  corpora- 
tflbns  icbd  to  define  the  powers  thereof,"  al^ 
wj^T^v^  Masch  9,  1896,  in  addition  to  the 
fees  allowed'  tinder  the  first  section  of  the  act 
first  abbr^  mientloned* 

'it  app^tB'ithat  the  Richmond  &  Danytlle 
ftaUlrdad  Cbi^&vyi  organized  onder  tlie  laws 
of  Viiginta  iMor 'to  June  dO,  1891,  operated, 
asiowndr  :fliid  (taidisr  leases*  connectii^ '  lines 
of  -miMoads  >ini4lfrerent  states,  Indndlng  the 
Itnes'of  mlMadsiiln  this  state  mentioned  in 
the  petition;'  Iti  alt^ '  Appears  that  the  said 
VBSlieetlve  lines •  oft raili<oads,  including  those 
mentibbed' in  tUfief  state,*  wt&re  sold  on  or  about 
Jdae  80^  'lS&4lixtM^T  f^ittiddoBure  proceedings, 
In  tfte  United  SttLtee  <:!bfcxm  court,  and  pur- 
ctaased^bifffhe  1M[><idlK)M^rs,''who  subsequently 
reorga^ed,  unOei^iii'^cliarleif  granted  by  the 
state  of  Virginia,  as  the  Southern  Railway 
CoDipan^,  .aud  Mv^  ever  since  pp^ated  said 
Ane»  df  kimiaiiB' W  diiter^nf  states,  including 
the  roads  in  this  state  mentioned  in  the  relat- 
or's petition.  The  relator,  being  desirous  of 
becotti^  a  domestic  corporation  under  the 
proTlsims'Ol  tii«>aat(Of.Miiic}it  9/'4l896>  ten- 
^e4  ^e  secr^li^iy  9|C,i?|»^t^.,aft,fm^h^ftt(cated 
copy  of  its  Virginia  f^^f^x^,  to  be  filed  in  his 
^flic^.  and  ^ffei;^ ,  t^  jR^.saJ^  s^gr^taj^  ot 
state  $13  fees  for  fiUng.flame.  The  secretary 
of  StatsirdecliAeil  tor  file  said  com  ^  his^offlce 
for  the  reasooi  StaltW  in'life  cetotn.-  "  •  » 
'.  Se<*tlon.  8  di  axtjiCl^  fi  of  the  constlttrtiod.pil:); 
yidea:  ''The  general  aoBembly  sl^all  i^otfgrajat 
to  aiiy  fomign  cwporotkin.  or  aseoolatSon  a 

E cense  tgi  bujld;  operate  or  lease  ai^  mtlroad 
^it^ia  stajte,  but  f^  all  eases,  wlj^ere  a.  rfLi^j- 
ipadiia  to  be  buUt  or  operated  od  Ja.oow  bei- 
b^  dp(^rfi;ted,  in  this  state^  atad  the  «aitie  shall 
)t>e  l;>artly  in  tliis  stiat^  and  partiy  \xx  another 
state*  or  ia  other  atates^.  the  owners  or^  pcor 
^eetors. thereof  i^all  first  become  incorporated 
trndet  the  lawi^  (tf  thl^  state;  hot  sliairaii;|^ 
foreign  corporation  or  association  lease  or  pPr 
eiateany  iraileoad/  ia  this'  state,'  orr  ^irchaae 
tixe '  skm^^  or  ^  any  mtereM.  thereat, '  p(mBD)^*> 
d^tiou  of'aity  railroad,  lUi^^  an4  ,tx)|npbra4oii8 
in  this  state  with  others  shall*  be  allowed /onjy 
where  tbe  consolidajt^  Qompany  shall  become 
a  domestic  corporation  of  this  §tate.  '  No  ^ep^- 
er^  or  special'  law  shall,  be  passed  fo^  tjhe 
benefit  ot  any  foreign  corporation,  operating  ^, 
railroad,  under  finy  existing  )lcense.  of  ..this 
state  Or.  unde;^  an  existing. l,ease,,  ^nd  no  grant 
of  a^y  light. or  privilege  and  po  exj^mption 
from  any  burden  sjiall  oe  made  to.  any  sucti 
foreign  corporation,  except  upon  the  conditloo 
that  the  owners  or  stockholders  thereof  shaQ 
first  organize  a  corporation  in  this  state  under 
the  lows  thereof,  and  (sOtall  thereafter  ofierkte 
and  manage  the  same  and  the  business  ther^ 
of  under  said  domestic  charter."  The  first 
secticm'  of' the  Act  of  Matclr  9,  1866.- entf tied 
"Ah  act  t6'i>iidVide  tfa^lutiidket  k'W(Sb^r^ 


road  companies  Incorporated  under  the  laws 
of  other  states  or  countries  may  become  to- 
oorporated  in  this  state,'*  provides  sa  follows; 
'*That  each  and  every  railroad  company  of 
raflroad  corporations  created  or  organized  un- 
der or  by  virtue  of  ady  goremment  other  than 
that  of  tills  state  de^ring  to  own  property 
or  carry  on  business  Or  exercise  any  corporate 
franchise  in  this  state  of  any  kind  whatsoever 
shall  first  file  in  the  office  of  the  secretary 
of  state  a  copy  of  its  charter,  paying  therefor 
such  fees  as  may  be  required  by  law  and 
cause  a  copy  of  such  (diarter  to  be  recorded  in 
the  office  of  the  register  of  mesne  oetivey- 
ance  or  clerk  of  court  of  common  pleas  hi  sucli 
county  In  which  such  company  or  cOtpbratioB 
desires  or  proposes  to  carry  on  Its  business, 
or  to  acquire  or  Own  property.  Such  copy  of 
the  charter  shall  be  authenticated  in  tl^  man- 
ner directed  by  law  for  the  authentitia)tiOB  of 
liie  statutes  of  the  state  or  country  under 
whose  laws  such  corporation  Is  cfaasttired  o^ 
oiganized.'*  The  third  section  of  said  act  pro- 
vides that  where  any  foreign  corporation  com-* 
plies  with  'the  requirements  of  said  act  '*it 
(EOiall'ipso  facto  become  a  domestic  corpora- 
tion, 'and  shall  enjoy  the  rights  and  be  subject 
to  the  liabilities  of  domestic  corporations,  and 
shall  be  subject  to  the  Jurisdiction  of  this 
state  as  fully  as  If  it'  were  originally  created 
under  the  laws  of  this  state.*' 

The  ^ty  imposed  upon  the  secretary  of 
state  of  filing  an  authenticated  copy  of  the 
charter  granted  by  another  state  to  a  rail* 
road  under  the  aforesaid  act  is  ministerial; 
and  but  two  questions  are  ^before  the  court 
for  consideration:  First/ Is  the  act  of  the 
legislature  unconstitutional?  Second.  If  not^ 
has  the  relator  complied  with  the  terms  of 
sdid  act?  As  the  legislature  Is  invested  with 
general  authority  to  enact  such  laws  as  do 
<iot  violate  the  provisions  of  the  constltu* 
tfob,  its  action  Is  presumed  to  be  constitu^ 
tioilal  until  It  is  made  to  appear  beyond  a 
l^asoinable  doubt  that  the  act  in  question 
vMiited  some  provision  of  the  state  or  fed* 
^al  constitution.  Wheh  such  reasonable 
driulrt  ai16*s,  it  should  be  solved  in  favor  of 
to*'  'legislative  authority.  What  was  the 
Inteiition  of  the  framers  of  the  constitution 
in  kdoptfng  section  8  of  article  9.  The  main 
object  was  to  require  foreign  railroad  com* 
})anies  6perutiiig  or  seeking  to  <ip&tate  rail- 
roadb  in  4hI6'  stat^  to^beipl^%ed  on  the  sam^ 
footing '  to^ltb  domet^c'.'cbiiporations  as.  to 
their  rights'  and  tfabilltles  tuEvde^  the  JuNs^ 
dletiOB  '  of  the  •  tfbAe  "eourts. .  The  mode  by 
trhlch  foreign  coi?potatf oris  might  becom* 
domestic  corporatiotis"  was"  left  to  the  legis- 
lature, which  could  clfthl^r  i^eqtrtre  an  appli^- 
cation  for  a  'Charter  liikder*  tSie  laws  of  this 
state'  or  eoiild  ptescfibfe'  t^nne  tipon  the 
compliance  with  #Meh  a  foreign  corpora* 
tion  wotild  be  ad<^tW  as  -a  domestic  cor* 
poratlori.  In  the  case  ot  StOnt  v:  Railroad 
Co.,  8  Fed.  796,  in'  conSldeHngi  a  btatute  of 
the  state  of  Ni^braska'  someWhaf  similar  io 
the  aOMin<]e¥=i2dilsM«ration;  tSie  edurt-^^' 
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It  Is  entirely  competent  for  the  state  by 
its  legislature  to  determine  the  mode  of  cre- 
ating corporations  within  Its  limits,  and  If 
It  sees  fit  to  declare  that  a  foreign  corpora- 
tion may  become  a  corporation  of  the  state 
by  building  a  railroad  therein,  and  filing  a 
copy  of  Its  articles  of  Incorporations  with 
the  secretary  of  state,  I  have  no  doubt  that 
compliance  with  these  terms  constitutes  the 
foreign  corporation  a  domestic  corporation 
with  respect  to  an  of  Its  transactions  with- 
in such  state.'*  A  state*  by  Its  legislature, 
may  impose  upon  foreign  corporations  which 
seek  to  come  within  its  limits  to  conduct  their 
business  the  condition  that  they  shall  be 
subjected  to  ■  the  duties  and  obligations  of 
domestic  corporations.  In  short,  that  they 
shall  be,  when  so  acting  within  the  terri- 
torial limits  of  the  state,  domestic  corpora- 
tions for  the  puipose  of  Jurisdiction.  The 
question  whether  the  legislature  of  a  state 
has  adopted  and  domesticated  a  corporation 
created  by  anotner  state  is  in  every  case 
purely  a  question  of  legislative  intent.  6 
Thomp.  Corp.  I  7890;  Murfree,  Fdrelgn  Ck>rp. 
§  455.  It  was  competent  for  the  legislature 
of  this  state  to  provide  by  the  act  under  con* 
sideratlon  for  tke  adoption  of  foreign  cor- 
porations as  domestic  corporations,  without 
violating  the  section  of  the  constitution  a,bove 
quoted.  The  title  of  the  act  under  consid- 
eration and  the  third  section  thereof  clearly 
show  that  such  was  the  Intention  of  the  leg- 
islature. Under  the  third  section  of  said 
act,  a  foreign  corporation  complying  with 
the  provisions  of  said  act  ipso  facto  be- 
comes a  domestic  corporation,  enjoying  the 
rights  and  subject  to  the  liabilities  of  domes- 
tic corporations,  "as  fully  as  if  it  were  orig- 
inally created  under  the  laws  of  this  state." 
The  act  Is  a  general  law  relating  to  foreign 
railroad  corporations  as  a  class. .  It  grants 
no  special  rights  or  privileges,  and  does  not 
exempt  foreign  corporations  from  any  bur- 
den. We  conclude  that  the  act  entitled  "An 
act  to  provide  the  manner  In  which  railroad 
companies  Incorporated  under  the  laws  of 
other  states  or  countries  may  become  in- 
corporated In  this  state,"  approved  March 
9,  1806,  Is  not  repugnant  to  the  provisions  of 
section  8,  art.  9,  of  the  constitution  of  this 
state. 

Has  the  relator  complied  with  the  terms  of 
said  act?  The  act  provides  that  the  foreign 
corporation  shall  pay  the  secretary  of  state, 
for  filing  a  copy  of  its  charter,  "such  fees 
as  may  be  required  by  law."  As  this  act 
makes  no  further  reference  to  said  fees,  the 
respondent  contends  that  he  is  entitled  to 
the  fees  as  provided  under  the  ninth  section 
of  an  act  entitled  "An  act  to  provide  for  the 
formation  of  certain  corporations  and  to 
define  the  powers  thereof,"  approved  March 
9, 1896.  Under  this  last-mentioned  act  a  cor- 
poration can  only  be  created  by  a  board  of 
corporators  applying  for  and  obtaining  a 
charter  from  this  state.  The  ninth  section 
of  said  act  provides  for  a  charter  feie,  graded 


according  to  the  amount  of  the  capUid  stock 
of  the  charter  granted  by  this  state.  The 
two  acts  relate  to  different  subjects,  and  im- 
pose different  duties  upon  the  secretary  of 
state.  It  Is  stated  In  the  raUroad  petition 
that  the  capital  stock  of  the  Southern  Bail- 
way  Ck>mpany  exceeds  $900,000,000.  It 
would  be  unreasonable  to  supiK>se  that  the 
legislature  Intended  to  exact  from  foreign 
corporations  several  thousand  dollars  as 
fees  to  the  secretary  of  state  for  the  mere 
filing  in  his  office  of  a  copy  of  the  charter 
granted  by  another  state  In  order  to  domes- 
ticate such  foreign  corporation.  Such  would 
be  the  case  U  respondent's  contention  be  sus- 
tained. Fees  are  fixed  and  regulated  by 
statute  for  services  to  be,  performed.  The 
legislature  has  failed  to  provide  for  and  fix 
this  amount  of  the  fees  claimed  by  the  re* 
spondent  We  conclude  that  the  relator,  the 
Southern  Railway  Company,  has  complied 
with  the  terms  of  the  statute,  and  the  re- 
lator's petition  for  a  writ  of  mandamus  Is 
granted. 

GARY,  J.,  being  disqualified,  did  not  hear 
this  case. 


(48  S.  C.  K) 
BA800M  et  aL  v.  OOONSB  COUNTY. 
(Supreme  Court  of  South  Carolina.     Nov.  26, 
1886.) 

c0untib8— coxnuot  tor  bridoas— llabilitt  for 
Prior. 
A  contract  was  made  with  the  oomnilssion- 
em  of  O.  county,  S.  C,  and  with  the  ordlnaiy 
of  a  county  in  Georgia,  whereby  plaintiffs,  wjio 
owned  a  bridge  across  the  river  between  said 
counties,  were  to  s^l  them  the  bridge  j<Hntly, 
each  county  to  pay  for  a  one-half  interest,  pro- 
vided a  road  in  O.  county  leading  to  the  bridge 
could  be  established  as  a  public  nighway.  At 
a  meeting  of  the  O.  boaru,  the  commissioners 
refused  to  make  the  road  pubUc,  there  being  op- 
position to  its  establishment;  but  said  board 
subsequently  joined  in  a  petition  to  the  legisla- 
ture, then  In  session,  nnd  upon  this  petition  an 
act  was  passed  authorlring  and  requiring  the 
board  to  estabUsh  such  road  as  a  public  high- 
way. Had,  that  the  passage  of  such  act  was 
a  substantial  compliance  with  the  condition  of 
the  executory  contract,  and  entitled  plaintiffs 
to  recover  from  O.  county  its  share  of  the 
agreed  price  to  be  paid  for  the  bridge.  Mclver, 
C.  J.,  and  Jones,  J.,  dissenting,  on  the  ground 
that  the  contract  of  the  commlssionera  was  ul- 
tra vires. 

Appeal  from  common  pleas  circuit  court  of 
Oconee  county;  W.  C.  Benet,  Judge. 

Claim  by  H.  M.  Bascom  and  others  against 
Oconee  county  for  money  alleged  to  be  due 
on  a  contract  with  the  board  of  county  com- 
missioners for  the  purchase  of  a  part  In- 
terest In  a  bridge.  A  Judgment  of  the  board 
refusing  to  audit  the  claim  was  reversed  on 
appeal  to  the  circuit  court,  and  defendant  ap- 
peals.   Afilrmed  by  a  divided  court 

J.  R.  £iarle,  for  appellant.  Jaynes  &  She- 
lor,  for  respondents. 

POPE,  J.  The  separate  opinion  of  Mr. 
Justice  JONES  haa  so  CuUy  stated  the  bi» 
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tory  of  the  facts  underlying  tbe  contention 
here  involved  that  I  deem  it  unnecessary  to 
restate  them.  I  have  been  nnable  to  agree 
that  the  principles  of  law  laid  down  in  the 
separate  opinion  are  applicable  and  control- 
ling in  this  contention,  thongh  I  am  free  to 
confess  that  they  are  sound  m  themselves 
and  strongly  stated.  My  ditliculty  lies  in 
the  fact  that  no  such  questions  were  agreed 
upon  before  Judge  Benet,  who  heard  the  case 
on  the  circuit,  nor  have  such  views  been 
prescribed  to  this  court  While  i  recognize 
the  power  in  this  court  to  suggest  questions 
of  Jurisdiction  of  our  own  motion,  I  do  not 
regard  the  case  at  bar  as  calling  upon  us  to 
exercise  such  power.  The  contention,  as 
made,  has  largely  consisted  In  the  question 
of  law  and  fact  growing  out  of  an  allegatlbn 
by  one  party  that  the  board  of  county  com- 
missioners of  Oconee  county  had  made  their 
contract  for  the  purchase  of  the  bridge  from 
the  plaintilfs  to  depend  upon  their  ability, 
under  the  law,  to  open,  as  a  public  road,  the 
road  to  this  bridge  and  that,  when  opposi- 
tion was  offered  thereto  by  some  of  the  cit- 
isens  of  Oconee  county,  their  contract  to 
purchase  the  bridge  was  declared  by  them 
rescinded.  On  the  other  hand,  it  was  al- 
leged by  the  plaintiffs  that  the  said  board  of 
county  commissioners  prevailed  upon  them 
to'  open  the  bridge  to  the  free  use  by  the 
public,  which  has  never  been  changed,  and 
also  that  the  said  board 'applied  to  the  leg- 
islature to  grant  them  power  to  open,  as  a 
public  road,  a  road  that  already  existed,  and 
that  this  power  was  granted  by  the  general 
assembly.  About  this  phase  of  the  contention 
testimony  was  offered  by  both  sides  to  the  con- 
troversy and  agreement  had.  And  that  this 
issue  was  decided  by  the  circuit  judge  in  fa- 
vor of  the  plaintiffs.  This  is  now  a  public  road 
and  a  public  bridge,  and  used  as  such  by  the 
dtisens  of  this  state  and  the  state  of  Geor- 
gia. It  is  no  longer  a  question  of  power  to 
open  a  road  or  build  a  bridge,  for  the  road  Is 
open  and  the  bridge  is  built.  The  serious 
question  is,  who  shall  pay  for  this  public 
benefit?  Shall  the  plaintiffs  be  made  to  do 
so,  or  shall  the  people  of  Oconee  county  do 
so?  The  very  act  of  the  general  assembly 
not  only  authorizes,  but  directs,  the  county 
commissioners  of  Oconee  to  open  up  the 
road  to  the  New  Bridge  as  a  public  road.  It 
seems  to  me  that  the  county  of  Oconee  is 
now  estopped  to  deny  this  contract  But  I 
hold  that  the  questions  of  law  discussed  in 
the  separate  opinion  of  Mr.  Justice  JONES 
are  not  Involved  here.  In  these  views  Mr. 
Justice  GARY  concurs,  while  Mr.  Chief  Jus- 
tice McIVER  and  Mr.  Justice  JONES  do  not 
concur;  FJid,  as  it  is  provided  In  the  present 
constitution  of  this  state  that,  when  there 
is  an  equal  division  of  the  members  of  the 
court,  the  circuit  court  judgment  is  aMrmed, 
therefore,  it  Is  the  judgment  of  this  court 
that  the  judgment  of  the  circuit  court  stand 
affirmed,  under  the  constitution  of  this  state. 


GART,  J.  (concurring).  The  question  of  Ju- 
risdiction in  this  case  is  based  on  the  ground 
that  the  action  of  the  bd^rd  of  county  com- 
missioners of  Oconee  county,  in  entering  into 
the  agreement  with  the  plaintiffs  relative  to 
the  bridge,  was  ultra  vires,  and  not  a  lack  of 
Jurisdiction  on  the  part  of  the  authorities  of 
Oconee  co.unty  to  adjudicate  plalntUTs  claim; 
therefore,  there  is  doubt  whether  the  question 
of  Jurisdiction  is  properly  before  this  court  for 
consideration.  But  waiving  such  objection, 
we  will  proceed  to  show  briefly  why,  in  our 
opinion,  said  action  of  the  board  of  county 
commissioners  was  not  ultra  vires.  A  fa- 
miliar maxim  of  lawls,**Omnla  praesumuntur 
rite  esse  acta,**  and  the  presumption  is  that 
the  action  of  the  board  in  entering  into  said 
agreement  was  proper  and  right  It  is  also 
to  be  presumed,  until  the  contrary  is  made 
to  appear,  that  officers,  in  acting  officially, 
had  before  them  such  facts  as  Justify  their 
action.  There  was  no  testimony  offered  for 
the  purpose  of  showing  that  Chattooga  river 
was  not  a  navigable  stream,  and,  if  It  is 
necessary  to  presume  that  it  was  navigable, 
so  as  to  show  that  the  action  of  the  board 
was  valid  and  legal,  it  certainly  is  in  the 
interest  of  the  orderly  administration  of  Jus- 
tice to  make  such  presumption*  and  It  will 
be  made.  It  is  also  but  a  matter  of  justice 
to  the  board  to  presume  that  it  intended  to 
purchase  that  half  of  the  bridge  lying  within 
the  territorial  limits  of  Oconee  county,  if  It 
can  be  shown  that  one-half  of  said  bridge  lies 
within  such  territorial  limits  and  is  over  a 
highway.  We  will  now  attempt  to  sh^w,  in 
view  of  these  presumptions,  (1)  that  b/  rea- 
son of  the  fact  that  the  bridge  was  built  over 
the  Chattooga  river,  In  Oconee  county,  where 
the  river  is  the  dividing  line  between  this 
state  and  Georgia,  one-half  of  said  river  was 
within  the  territorial  limits  of  Oconee  coun- 
ty; and  (^  that  so  much  of  said  bridge  as 
covered  that  part  ot  the  river  within  tlie  ter> 
ritorial  limits  of  Oconee  county  was  the  sub- 
ject of  agreement  within  the  powers  and 
jurisdiction  of  said  board. 

At  the  time  when  said  agreement  was  made 
the  following  statutory  provisions  were  in 
force:  Section  1,  Q&l  St  1882:  "From  the 
state  of  Georgia,  Soutii  Carolina  is  divided 
•  •  •  by  ttie  Chattooga  river,  Co  the  Worth 
Carolina  line,  •  •  •  the  line  being  low^ 
water  mark  at  the  southern  shore  of  the  most 
northern  stream  of  said  rivers,  where  thi»  mid- 
dle of  the  river  is  broken  by  islands;  and 
middle  thread  of  the  stream  where  the  rfvers 
flow  in  one  stream  or  volume."  Section  1K)2, 
Id.:  **County  commissioners,  elected  in  pursu- 
ance of  section  19,  of  artlde  4,  of  the  constitu- 
tion, shall  have  Jurisdiction  over  roads,  high- 
ways, ferries,  and  bridges,  and  all  matten  re- 
lating to  taxes  and  disbursementi  of  monqr 
for  county  purposes,  in  accordance  with  the 
pToviGdons  of  law,  and  In  every  other  case  that 
may  be  necessary  to  the  internal  improvem^t 
and  local  concerns  in  their  respective  cou>.v 


986 


25  SOUTHEAST£JRN  REPORTEB, 


(S.C. 


ties."  In  construing  section  19,  art  4,  of  the 
constitution  in  connection  with  section  1062  of 
the  General  Statutes  of  1882,  hereinafter  men- 
tioned, the  court,  in  Walpole  y.  City  Council, 
32  a  C.  554,  11  8.  B.  393,  said:  "Under  these 
proTlsions,  we  cannot  doubt  that  the  county 
commissioners  of  Charleston  county  have  ex- 
clusive jurisdiction  over  all  the  highways,  fer^ 
ries,  bridges,  and  cuts,  which  are  within  the 
territorial  limits  of  the  county,  and  that  the 
Joint  resolution  of  1885,  appointing  the  plain- 
tiff commissioners  of  Newtown  cut,  was  incon- 
sistent with  that  jurisdiction,  so  far  as  it  af- 
fected Charleston  county,  and  was,  therefore, 
unconstituUonal  and  void."  Section  1096» 
Gen.  St  1882:  "The  county  commissioners  of 
the  several  counties  of  this  state,  sball  have 
and  exercise  the  same  powers  over  the  naviga- 
ble streams,  water-courses,  and  cuts  within 
the  limits  of  their  respective  counties,  as  they 
have  over  the  highways  and  bridges  therein,'' 
etc.  Section  1097,  Id.:  "The  said  navigable 
streams,  water-courses,  and  cuts,  sball  be  tak- 
en and  deemed  as  highways,  and  the  superin- 
tendent of  highways,  appointed  for  the  sev- 
eral highway  districts,  shall  take  charge  of 
and  keep  the  same  in  repair  at  all  times/' 
Section  1062,  Id.:  "All  streams  which  have 
been  rendered  or  can  hereafter  be  rendered 
capable  of  being  navigated  by  rafts  of  lum- 
ber or  timber  by  the  removal  therefrom  of  ac- 
cidental obstructions^  and  all  navigable  water- 
courses and  cuts,  are  hereby  declared  navigar 
ble  streams,  and  such  streams  shall  be  com- 
mon highways,  and  forever  free,  as  well  to 
the  Inhabitants  of  this  state  as  to  the  citizens 
of  the  United  States.*'  The  foregoing  author- 
ities satisfy  us  that  the  river  where  the  bridge 
was  built  was  a  highway;  tliat  the  bridge  was 
built  where  the  river  was  partly  within  the 
territorial  limits  of  Oconee  county;  that  so 
much  of  the  bridge,  to  wit,  one-half,  was  with- 
in the  exclusive  jurisdiction  of  the  county 
commissioners  of  Oconee;  and  that  the  agree- 
ment touching  the  purchase  thereof  was  not 
ultra  Tires.  I  therefore  concur  in  the  opinion 
of  Mr.  Justice  POPE  that  the  judgment  of  the 
drcult  court  should  be  affirmed. 

JONKS,  J.  (dissenting).  This  Is  an  action 
commenced,  before  the  county  board  of  com- 
missioners ^or  Oconee  county  on  a  claim  for 
$400  for  one-half  Interest  in  a  bridge  called 
"New  Bridge"  near  W.  G.  Russell's,  over 
Chattooga  river,  the  boundary  between  Oco- 
nee county,  S.  C,  and  Raburn  county,  Ga. 
The  claim  was  filed  with  the  board  for  audit 
.April  1,  1895;  and  the  matter  came  up  for 
hearing  before  the  board  July  22,  1895.  The 
claim  is  based  upon  an  alleged  contract,  made 
April  12, 1894»  between  the  plaintiffs,  the  own- 
ers of  the  bridgei  on  the  one  part,  and  the  then 
county  commissioners  of  Ooonee  county  and 
the  ordlnaiy  of  Rahurn  county,  Ga.,  on  the 
other  part.  After  hearing  evidence  on  both 
sides  the  county  board  refused  to  audit  the 
claim.    The  claimants  appealed  to  the  circuit 


court,  and  his  honor.  Judge  3enet,  reveised 
the  judgment  of  the  county  board,  and  or- 
dered the  board  to  audit  said  account,  and  to 
pay  the  same  out  of  proper  fimds  for  the  fiscal 
year  of  1894-95.  His  honor  found,  as  matter 
of  fact:  'That  on  the  12th  day  of  April,  1894, 
there  was  a  meeting,  at  the  bridge,  by  and 
between  the  plaintiffs,  representing  themselves 
and  other  owners  and  stockholders  of  said 
bridge,  and  J.  M.  Hunnlcut,  J.  L.  Reeder,  and 
Nathaniel  Phillips,  the  then  county  commis- 
sioners of  Oconee  county,  S.  C,  and  F.  A. 
Bleckley,  ordinary  of  Raburn  county,  in  the 
state  of  Georgia.  The  purpose  of  the  meet- 
ing was  to  treat  with  each  other  concerning 
the  purchase  from  plaintiffs  of  said  bridge  by 
the  counties  of  Raburn,  Ga.,  and  Oconee,  S.  C. 
The  bridge  had  been  built  by  plaintiffs  as  a 
private  enterprise,  and  was  just  nearing  com^ 
pletion  at  that  time.  But  it  had  been  sug- 
gested to  plaintiffs  that  the  public  ought  to 
have  the  use  of  the  bridge,  and  it  was  pro- 
posed that  the  counties  of  Raburn  and  Oconee 
buy  it  from  the  owners,  and  open  the  bridge 
to  the  public  travel.  It  appears  that  the  pai^ 
ties  came  to  an  agreement  for  the  sale  by 
plaintiffs  to  the  said  counties,  jointly,  for  the 
sum  of  $800,  each  county  to  pay  $400  for  a 
half  interest  therein,  provided  the  road  lead- 
ing from  the  public  highway  at  Mill  creek  t* 
the  New  Bridge  could  be  established  as  a  pub- 
lic highway."  It  seems  that,  after  the  alleged 
contract  of  April  12,  1894,  some  steps  were 
taken  to  establish  the  said  road  as  a  public 
road,  but  it  does  not  appear  In  the  record 
whether  compliance  was  made  with  the  stat- 
ute regulating  the  opening  of  new  roads.  At 
any  rate,  it  seems  that,  at  a  meeting  of  the 
board  in  August,  1894,  the  time  fixed  for  the 
hearing  and  consideration  of  the  matter  of  es- 
tablishing said  roiad  as  a  public  road,  there 
was  opposition  to  the  establishment  of  the 
road,  and  the  board  refused  to  make  the  road 
a  public  road.  At  this  meeting,  Mr.  Hunnl- 
cut, a  member  of  the  board,  in  the  presence  of 
Mr.  W.  G.  Russell,  one  of  the  representatives 
of  the  bridge  owners,  said  to  the  board,  "That 
.ends  it,  as  it  is  out  of  our  jurisdiction  to  g» 
any  further  under  the  law."  So  far  as  the 
record  shows,  no  appeal  was  taken  from  this 
action  of  the  board.  On  December  4,  1894, 
the  board  of  county  commissioners  joined  with 
other  citizens  in  a  petition  to  the  legislature, 
then  in  session,  to  empower  the  county  com- 
missioners to  open  and  make  public  said  road, 
and  on  December  24,  1894,  an  act  was  ap- 
proved, authorizing  and  requiring  "the  county 
board  of  commissioners  to  open  and  establish 
as  a  public  highway  the  road  leading  from  the 
public  highway  at  Mill  creek  to  the  Chattoo- 
ga river  at  New  Bridge  near  W.  G.  Russell's 
in  said  county"  (Oconee).  It  does  not  appear 
that  any  action  has  been  taken  under  this  ace 
by  the  county  board  of  commissioners.  The 
circuit  court  held  '*that  the  testimony,  both  on 
the  part  of  the  plaintiffs  and  defendant,  es- 
tablishes an  executory  contract  with  a  condl- 
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tlon  precedent,  the  condition  being  the  otpen- 
ing  and  establishing  of  a  road  from  Mill  creek 
to  the  New.  Bridge  as  a  public  highway.  It 
is  claimed,  on  the  part  of  the  de/endant,  that 
this  condition  failed  because  the  said  road  was 
not  established  as  a  highway  by  the  former 
board  of  county  conunissionenk  but  that  it 
was  made  a  public  road  by  the  legislature  by 
act  approved  December  24,  1894,  and  the  lat« 
ter  was  not  a  compliance  with  the  condition 
contained  in  said  executory  contract.  I  do 
not  think  this  position  Is  tenable,  for  the  rea* 
son  that  the  establishment  of  said  road  as  a 
public  highway  by  the  legislature  on  petition 
of  the  f  ormor  board  of  county  commissionims 
is  a  substantial  compliance  with  the  condition 
contained  in  said  contract  of  purchase.** 

The  defendant  a];^;)eals»  alleging  six  grountis 
of  error;  but  we  will  not  consider  the  first,  see- 
ond»  third,  fourth,  and  fifth  exceptions,  as  they 
relate,  either  in  whole  or  in  part,  to  alleged  er- 
rors in  findings  of  fact;  but  we  .will  proceed 
to  consider  at  once  the  real  and  soious  ground 
of  appeal  The  sixth  exception  alleges  error 
in  the  drcuit  court  decree  on  the  ground  "that 
the  subject-matter  of  the  agreement  .was  not 
within  the  Jurisdiction  of  the  county  commit 
aloners,  not  being  on  a  public  highTeay."'  This 
is,  substantially,  as  we  understand  it,  the  ground 
upon  which  the  county  board  refused  to  audit 
the  claim.  In  the  report  of  the  case  to  the 
circuit  court  the  board  said  "that  the  plain- 
tiffs had  failed  to  establish  any  contract  on  the 
part  of  Oconee  county,  of  the  proper  authorities 
of  same,  to  btnd  this  board  to  audit  the  claim." 
In  other  worda»  the  qu^flon  Is  raised  as  to 
whether  the  old  board  of  county  commissioneni 
had  power  to  tnake  the  contract  relied  on  by 
plaintiffs. .  It  is  well  settled  that  whoever  deate 
with '  the  agents  of  a  municipal  corporation 
must,  at  hl8  own  peril,  take  notice  of  the  limits 
of  the  powers  of  the  corporation  and  its  agents. 
Mr.  billon,  Ia  his  work  on  Municipal  Corpora- 
tions <3d  Ed.,  S  457),  says:  '*The>  general  princi- 
ple of  law  is  settled  beyond  controversy,  that 
the  agents,  dtficers,  or  even  City  council  of  a 
municipal  corporation  cannot  bind  the  corpora- 
tion by  any  contract  which  Is  beyond  the  scope 
df  its  powers,  or  entirely  foreign  to  the  pur- 
poses of  the  corporation,  or  which,  not  being  in 
terms  authorized,  is  against  public  policy.  This 
doctrine  grows  out  of  the  natiire  of  such  insti- 
tutions, and  rests  i^n  reasonable  and  solid 
grounds.  The  inhabitants  are  the  corporator^. 
The  officers  are  but  the  public  agents  of  the  cor- 
porfiftion.  The  duties  and  powers  of  the  offi- 
cers or  public  agents  of  the  corporation  are  pre- 
scribed by  statutes  or  charter,  which  all  persons 
not  only  may  know  but  are  bound  to  know. 
*  *  *  It  re8ult8,\from  this  doctrine,  that  un- 
authorized contracts  are  void,  and,  in  actions 
thereon,  the  corpoiation  may  sucoeasfuily  inter- 
pose the  plea  of  ultra  vires,  setting  up  as  a  de- 
fense its  own  want  of  power  under  its  charter, 
or  constituent  statute,  to  enter  into  the  con- 
tract.** Thl»  is  a  sound  defense,  even  against 
municipal  bonds  In  the  hands  of  innocent  par- 
ties, and  no  acts  of  the  agents  of  the  corpora- 


tion win  estop  the  cotponitlon  from  disputing 
their  validity.  Feldman  v.  Otty  Council,  23  S. 
O.  09.  This  principle  was  applied  In  the  case 
of  Hin  T.  Laitre^  Co.,  34  S.  0.  144,  13  S«  B. 
318,  where.  In  a  suit  agataist  the  county  for 
damages  for  Iqjury  sustained  while  traveling 
along  the  alleged  highway,  it  appeared  that  the 
alleged  highway,  where  the  injury  occurred, 
was  a  bend  or  departure  from  tiie  regcOar  his^*< 
way,  cut  out  by  the  overseer,  at  the  instance  of 
neighbors,  to  avoid  a  roug^  phice.  It  was  held 
that  the  Injury  did  not  occur  on  a  public  hl^^- 
way;  that  theoveiseer  made  the  change  In  the 
road  without  authority,  the  act  regulating  the 
laying  out  of  roads  or  changing  an  old  road  not 
having  been  complied  with;  and  tiiat  the  county 
of  Laurens  was  not  bound  by  the  unauthorized 
action  of  the  overseer,  even  though  the  county 
commissioners  approved  the  change  In  the  road. 

Now,  what  was  the  power  of  the  county  com* 
miaBioners  of  Oconee  county,  April  12,  1894, 
as  to  the  purdiase  of  a  new  bridge  over  Chat- 
tooga river,  which  is  one  of  the  boundaries  be* 
tween  this  state  and  Georgia,  the  bridge  not  be- 
ing on  any  public  highway  within  Oconee  coun- 
ty? Rev.  St.  1898,  {  645,  gives  the  county  su- 
pervisors general  Jurisdiction  over  all  pubUo 
highways,  roads,  bridges,  ferries,  etc.,  In  their 
respective  jcounties.  This  Is  substantially  the 
provisicm  as  to  county  commissioners  in  section 
802,  Gen.  St.  1882,  in  force  April  12, 1894,  shico 
the  new  county  government  act  took  effect  Jan- 
uary 1,  1895.  They  were  required  to  take 
charge  of  and  repair  the  highways  in  the  coun- 
ty. Gen.  St  1882,  (*  618.  Tiiey  were  author- 
ized and  empowered  to  have  epedal  supervisidn 
of  the  building  of  new  bridges  over  the  rivers 
and  creeks  of  this  state.  Id.  §  1094.  If  any 
bridge  over  waters  of  this  state  iifhicfa  constttnte 
a  boundary  line  between  counties  in  this  state 
is  necessary,  -provision  is  expressly  made  how 
It  is  to  be  done,  how  the  expense  is  to  be  paid, 
and  how  the  bridge  is  to  be  thereafter  main- 
tained. Id.  We  find  nothing  in  the  statutes 
giving  county  commissioners  power  to  buy  or 
build  bridges  over  rivers  s^pafatlxig  this  state 
fhun  anoth^  state,  and  it  is  Impossible  to  sup- 
pose that  the  legislature  meant  to  confer  such 
power,  without  some  express  provision  to  that 
effect,  when  it  is  as  explicit  as  to  building 
bridges  over  streams  separatSdg  comities  In  this 
state.  .  Nor.  can  such  power  be  Inferred  from  a 
grant  of  general  Jurisdiction  over  highways  and  , 
bridges  within  thehr  respective  counties.  But, 
besides  this,  the  bridge  sot^t  to  be  purchased 
was  not  on  any  public  highway  at  the  time  of 
the  contract  set  up  in  this  case,  and,  for  aU  that 
appears,  is  not  on  any  highway  now,  since  it 
does  not  appear  that  action  making  this  road  a 
public  road  has  been  taken  by  the  county  au- 
thorities of  Oconee  under  the  act  of  December 
24,  189i,  above  referred  to.  It  seems  too  clear 
for  argument  that  county  commissioners  ha^ 
and  have  no  power  to  buy  a  private  bridge  on  a 
private  road.  This  road  had  been  discontinued 
as  a  public  road  pursuant  to  an  act  of  the  leg- 
islature approved  December  4,  1882. 

We  cannot  assent  to  the  propositiim  that  the 
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county  cornxntesioiien,  on  April  12,  1894,  bad 
power  to  make  an  ezecatory  contract  aa  to  tlie 
pnrcbaae  of  a  bridge  not  part  of  a  blghwaj  or 
public  toad  wllliin  Oconee  ooimtFt  conditioned 
on  tbeir  estabUahing  a  pubUc  road  to  tbe  bridge, 
for  two  sufficient  reaaona— Pint,  for  want  of 
statutory  antbority  to  pas  or  build  a  bridge  not 
a  part  of  a  highway  within  thehr  county,  or  not 
a  part  of  a  highway  leading  from  their  county 
to  another  in  this  state;  and,  second,  because  it 
would  be  contrary  to  public  policy  to  sustain 
such  a  contract  Tbe  duty  of  county  commis- 
sioners to  hear  and  determine  a  petition  tbr  the 
opening  of  a  public  load,  upon  erldence  submit- 
ted for  and  agahist  the  application,  pursuant  to 
the  statute  (Section  1172,  Rev.  St  1803),  is  of  a 
Judicial  nature.  The  Impartiality  and  freedom 
from  bias  or  pr^udice  which  should  character- 
ise tribunals  established  to  hear  and  determhie 
issues  would  be  destroyed  or  endangered  if  the 
board  or  court  charged  with  this  duty  were  per- 
mitted to  make  contracts  conditioned  upon  thehr 
own  judicial  acts.  .  The  alleged  contract  was  ul- 
tra  Tires,  and  Oconee  comity  is  not  bound  there- 
by. While  thus  Tindicating  a  sound  and  salu- 
tary principle  of  law,  we  are  gratified  that  no 
harm  is  done  to  the  plalntifrs.  They  still  own 
their  bridge,  which  they  built  as  a  private  en- 
terprise, and  sndi  use  as  the  public  l\a8  made  of 
the  bridge  since  the  time  of  the  alleged  con- 
tract was  with  thebr  full  consent  which,  as 
owners,  they  had  a  perfect  right  to  give  or  with- 
hold, as  they  saw  fit  For  these  reasons  I 
think  that  the  judgment  of  the  cbcuit  court 
should  be  reversed,  and  that  the  judgment  of 
the  county  board  of  commisaioners  for  Oconee 
county  should  be  affirmed* 

McIVBR,  a  X,  concurs. 


(98  Ga.  699) 

CHATTANOOGA,  R.  ft  0.  R.  CO.  v. 
WARTHBN. 

(Supreme  Court  of  Georgia.    June  18»  1890.) 

RATLBOADS  —  SOBSORTPTIONft—  ASBIGNMBirT  —  OoiT* 

niTioNS—  Parol  Bvioskob  ^  Pbaud  —  Awmjy- 
UEvr  or  Chartbr  -*-  Chanob  or  Roctb  —  Rb- 
OBiVBBs— Stock— Dbliybrt. 

1.  A  subscription  to  the  capital  stock  of  a 
railroad  comoany,  being  a  chose  In  action,  and 
assignable,  the  assignee  can  enforce  its  pay- 
ment under  any  circumBtances  where  the  com- 
pany could  do  80.  The  question  of  the  defend- 
ant's liability  in  the  present  case  is  dealt  with 
as  if  the  action  had  been  brought  by  the  com- 
pany for  its  own  benefit  instead  of  for  the  use 
of  the  assignee. 

2.  A  written  contract  of  subscription  to  the 
capital  Btock  of  a  railroad  company,  which  pro- 
Yldes  that  it  shall  be  null  and  Toid  'Hmless  the 
main  line  of  said  railroad,  when  built  shall 
pass  through  the  corporate  limits"  of  a  named 
town,  confers  upon  the  company  the  right  to 
construct  the  road  upon  any  line  or  route 
through  the  town. 

3.  Though  it  may  have  been  the  right  of  the 
defendant  against  whom  an  action  was  brought 
upon  such  a  contract  to  plead  that  the  company 
had  agreed  with  him  to  locate  and  build  its  rail- 
road upon  a  specified  and  described  route 
thxough  the  town,   but  had  failed  to  do  so. 


building  it  instead  upon  another;  and  different 
route  within  the  corporate  limits,  the  defense 
thus  made  could  not  be  supported  by  parol  evi- 
dence of  conversations  or  interviews  had  with 
the  company's  oflUcers  or  agents  before  the  ex- 
ecution of  the  contract  such  evidence  being 
inadmissible  to  contradict  vary,  or  explain  the 
written  instrument  which,  as  to  this  matter, 
was  plain  and  unambiguous. 

4.  Mere  statements  or  prosoises  by  the  com- 
pany's officers  or  agents,  piade  before  the  con- 
tract of  subscription  was  signed,  to  the  effect 
that  the  railroaa  would  be  built  upon  a  certain 
line,  and  a  failure  to  so  build  it  after  the  con- 
tract was  executed,  would  not  constitute  a 
fraud  upon  the  subscriber,  or  afford  him  any 
ground  for  avoiding  payment  there  being  no 
contention  that  anjrthlng  was  omitted  from  the 
writing  which  was  intended  to  be  Inserted  there- 
in. In  the  present  case»  there  was  no  evidence 
of  any  fraud  whatever. 

6.  The  subscription  being  payable  to  the  rail- 
road company,  "its  associates,  successors,  or 
BBsignB,"  and  it  having  tlie  right,  under  its  char- 
ter, to  sell  all  ita  property  and  franchises  to  any 
other  railroad  company,  It  was  the  right  of  the 
subscriber,  in  case  of  such  sale,  and  upon  pay- 
ment of  his^  subscription  thereafter,  to  reoeivs 
stock  in  the  successor  company;  and,  even  were 
it  otherwise,  if  such  a  sale  was  made,  and  aft- 
erwards rescinded,  it  would  count  for  nothing 
upon  the  question  of  the  subscriber's  liability. 

6.  Where  the  company's  property  and  fnat- 
chises  had  been  placed  in  the  hands  of  a  re- 
ceiver, a  deliverv  oy  the  latter  of  the  stock  no- 
on payment  of  me  subscription  would  be  vaHa; 
and  it  was  competent  for  the  plaintiff,  whose 
usee  held  the  subscription  contract  under  suc- 
cessive assignmente,  to  prove  that  the  stock  was 
ready  for  delivery,  ana  would  be  delivered  on 
payment  for  the  same.  That  the  stock  had  no 
value  was  immaterial. 

7.  Although  a  legislative  amendment  to  the 
charter  of  a  railroad  company  may  contain  pro- 
visions making  radical  and  material  changes 
therein,  this  affords  no  reason  f6r  avoiding  pay- 
ment of  a  stock  subscriutlon  when  there  is  no 
CTidence  that  this  amendment  (Was  ever  accept- 
ed or  acted  upon  by  the  company;  and  especial- 
ly'is  this  so  when  It  appears  that,  before  the  tri- 
al of  the  action,  this  amendment  had  \jff  its 
own  terms  become  inoperative. 

8.  Where  a  railroad  company,  by  Ite  existing 
charter,  had  authority  to  build  numerous,  im- 
portant, and  costly  extensions,  and  to  construct 
branch  lines  without  limit  as  to  number,  pro- 
vided no  one  of  them  should  exceed  20  mUes  In 
length,  ita  acceptance,  under  the  act  of  Decem- 
ber 29, 1890.  of  the  provisions  of  sections  10801- 
lOSOgg  of  the  Code  was  not  such  a  variation 
of  its  charter  as  would  release  a  subscriber  lor 
tts  stock  from  his  contract  to  pay  for  the.  same. 
Section  1689m  would  not  authorize  the  remov- 
al of  a  railroad  track  already  constructed  In  a 
town  entirely  beyond  the  corporate  llmita  there- 
of. 

9.  In  so  far  as  the  trial  Judge,  in  his  rulings 
upon  demurrers  to  pleas,  In  admitting  or  reject- 
ing evidence,  or  In  charging  the  jury,  failed  to 
conform  to  what  is  above  announced,  error  was 
eommitted.  The  next  trial  should  be  had  In 
accord  with  what  is  here  laid  down  as  the  law 
applicable  to  this  case. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Walker  county; 
T.  W.  Milner,  Judge. 

Action  by  the  OhattanoogBt  B4Mne  &  Golum- 
bus  Railroad  Company,  for  the  use  of  J.  U. 
Jackson,  against  N.  G.  Warthen,  on  a  sub- 
scription to  stock.  On  defendant's  death,  S. 
M.  Warthen,  administrator,  was  substituted. 
From  a  Judgment  for  defendant  plaintiff 
brings  error.    Bereised. 
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Tlif»  f oQoifvliig  li  fbe  oilldal  report: 
Tbe  plalctUC  by  Its  petition  aUeged:  N.  a 
Wartben  la  Indebted  to  Jadaon  $2,900.  beeldee 
Interest,  upon  a  written  promlae  to  pay  the 
aame,  oopy  ot  whicb  la  attached.  Wartben 
therein  anbecrlbed  $2,900»  being  tbe  par  yalne 
of  29  abarea  of  tbe  capital  stock  of  tbe  Obat- 
tanooga.  Borne  ft  Coliimbiia  Eaiboad  Com- 
paoy,  and  promised  to  pay  the  same,  as  set 
fiMTth  In  said  contract  Other  dtlaoia  also 
signed  the  contiiaot,  agreeing  to  pay  other  and 
Tarlona  amonnta  set  opposite  thebr  namea 
The  ChattaB0Qga»  Borne  ft  Oolombns  Ballroad 
Company,  formerly  the  Rome  ft  Oarrollton 
Railroad  Company,  for  ralne  received,  trans- 
f  erred  and  assigned  aald  contract  and  subscrip- 
tion to  C.  M.  Hillman,  In  writing,  who  after- 
wards transferred  and  assigned  the  same,  for 
a  yaluable  consideration,  to  the  Rome  ft  Oar- 
rollton Construction  Company,  a  c(Mporatlon 
duly  incorpomted  nnder  the  laws  of  Connect- 
icut, which,  on  February  13,  1891,  betaig  In 
embanassed.  circumstances,  in  pursuance  of 
the  statutes  of  Connecticut  made  an  assign- 
ment for  the  benefit  of  its  creditors  to  B.  T. 
McDonald,  trustee.  On  February  20,  1892, 
the  latter  was  duly  authorized  to  sell  and 
transfer  said  contract,  along  with  other  prop- 
erty of  the  construction  compaiqr»  by  the  court 
of  probate  for  the  district  of  Standf ord,  Conn^ 
which  court  had  Jurisdiction  of  said  matters. 
On  March  90,  1892,  in  pursuance  of  said  au- 
thority, he  sold  the  same  at  public  auction, 
and  on  the  same  day,  in  writing,  transferred 
ajDd  assigned  the  same  to  J«  F.  Underbill,  the 
highest  bidder,  for  $15a  On  June  2A,  1892, 
In  writing,  Underbill  for  a  yaluable  considera- 
tion transferred  and  assigned  said  contract  to 
JaxtJKttL  The  main  line  of  the  said  railroad 
comi)aqy  was  buUt,  and  passes  through  the 
town  of  Lafayette  and  the  coi^rate  limits 
thereot  In  June,  1888,  the  cars  commenced 
running  from  a  point  at  or  near  Rome,  through 
tbe  counties  mentioned  in  said  contract,  to 
Chattanooga,  Teno^t  over  a  road  built  by  said 
company.  Defendant  refused  to  pay  25  per 
cent  of  said  sum  subscribed  by  him  upon  Ko- 
Fember  15,  1888,  or  to  give  his  notes  for  the 
remaining  75  per  cent,  one-third  of  which  to 
become  due  every  six  months  after  November 
15,  1888,  and  continues  to  refuse  to  pay  said 
sums,  or  any  part  thereof,  or  to  give  his  notes 
therefor,  although  duly  demanded.  Said  rail- 
road company  compiled  with  every  condition 
precedent  In  the  contract.  In  accordance  with 
the  terms  thereot  and  stood  and  stands  ready 
to  comply  with  all  other  conditions  therein 
specified.  It  appears,  from  the  exhibit  at- 
tached,  that  Warthen  subscribed  for  29  shares 
of  the  ci^ital  stodc  of  the  railroad  company, 
/^id  shares  being  of  the  par  value  of  $100 
each,  and  on  the  15th  day  of  November,  after 
the  cars  commenced  running  from  a  point  at 
or  near  the  city  of  Rome,  Qa.,"  through  cer- 
tain counties  named,  to  Chattanooga,  Tenn., 
"over  a  road  built  by  said  company,  we  prom- 
ise to  pay  to  said  company.  Its  associates,  suc> 
ceasors,  or  assigns,  26  per  cent  of  our  sub- 


scrlptlQii  in  cash,  and  wOl  at  the  same  time 
give  our  aeveral  individual  promissory  notes 
for  the  remaining  75  per  cent,  one-third  ol 
which  shall  become  due  every  six  months 
after  said  15th  day  of  November.  ^  •  ^ 
And  when  any  subscription  is  fully  paid  the 
subscriber  shall  be  oititled  to  a  certificate  of 
stock  In  said  company,  upon  the  basis  of  the 
capital  stock  of  the  company  as  then  fixed 
and  existing  at  the  time  of  said  full  payment: 
Provided,  however,  that  each  subscription 
hereto  shall  be  null  and  void,  and  of  no  force 
or  effect  whatever,  unless  the  main  line  of 
said  railroad,  when  built,  shall  pass  through 
the  corporate  limits  of  the  town  of  Lafayette, 
Georgia;  and  provided,  further,  that  these 
subscriptions  are  in  lieu  of  all  other  subscrip- 
tions heretofore  made  by  us  to  the  stock  of 
said  company."  Defendant  filed  a  general 
denial  of  the  allegations  of  the  declaration,  and 
aUM>  nine  special  pleas.  Plaintiff  demurred  to 
these  nine  pleas,  and  the  pleas  numbered  2 
and  3  were  stricken,  but  the  demuner  was 
overruled  as  to  the  other  pleas.  To  the  re- 
fusal to  strike  said  other  pleas  plaintiff  ex- 
cepted pendente  lite,  and  as  to  it  assigns  er- 
ror in  Its  final  bill  of  exceptions. 

Tbe  pleas  not  stricken  were  as  follows:  "(1) 
The  subscription  was  to  be  nuU  and  void  un- 
less the  main  line  of  tbe  ralkoad,  when  built 
should  pass  through  the  OMrporate  limits  of 
Lafayette.  This  condition  was  not  complied 
with,  and  the  railroad  does  not  pass  through 
the  corporate  limits,  as  understood  and  agreed 
to  by  defendant  It  was  understood  and 
agreed  by  and  between  the  railroad  company 
and  the  defendant  that  the  mihtMid  should  be 
buUt  upon  the  grade  of  an  old  railroad  which 
passes  near  the  center  of  the  town,  and  the 
condition  above  quoted  was  understood  and 
agreed  upon  by  the  parties  as  meaning  that 
tbe  road  should  be  located  upon  said  old 
grade,  or  upon  a  lipe  equally  near  the  center 
of  the  town.  The  road  was  constructed  out* 
side  the  corporate  limits,  or,  if  within  the 
limits,  upon  the  veiy  edge  thereof,  and  this 
was  only  a  cotorable  compliance  with  said 
conditions,  and  ^udulent  and  in  violation  of 
^tbe  terma  of  said  agreement  and  subscription, 
and  this  fraudulent  conduct  of  the  raibroad 
company  releases  defendant**  "^4)  After  the 
alleged  transfer  by  Hillman  to  said  construc- 
tion  company,  said  construction  company,  by 
its  contract  and  agreement  with  the  railroad 
company  for  the  building  and  equipment  of 
said  railroad,  had  the  sole  and  exclusive  right 
and  power  granted  It  by  said  railroad  com- 
pany to  locate,  the  railroad  at  such  place  or 
phicea  as  It  (the  construction  company)  saw 
proper.  After  having  this  right  so  given  It 
9JuJi  after  the  alleged  transfer  by  Hillman, 
the  construction  company  contracted  with 
Robert  Daugherty  and  A.  L.  Snow  that  the 
main  line  of  the  railroad  should  be  located  in 
the  extreme  western  limits  of  the  town,  or 
without  the  limits  of  the  town,  for  a  valua- 
ble consideration,  and  this  contract  was  made 
to  defraud  defendant  and  to  build  up  a  sec- 
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tion  not  tiien  Included  In  the  oorpotate  limits, 
and  to  lessen  the  market  value  of  defendant's 
property,  which  was  located  centrally  and 
east  of  the  town.  By  this  contract  the  con* 
structioi^  company  became  the  owners  of  flfty- 
flye  one^hundredths  of  about  300  acres  imme- 
diately west  of  the  town,  and  half  of  350  acres 
south  of  the  first  tract,  worth  some  |25,000. 
The  construction  company,  wholly  regardless 
of  defendant's  right  under  the  contract  sued 
on,  located  its  line  on  the  property  west  of 
the  town,  thereby  fraudulently  and  knowing- 
ly violating  [the  contract  sued  on]  and  dam- 
aging defendant  $5,000.  By  reason  of  said 
location  he  Is  put  to  great  inconvenience,  and 
is  damaged  by  the  reduction  in  the  market 
value  of  his  property.  (5)  The  subscription 
sued  on  is  conditional  upop  the  railroad  com- 
pany issuing  to  him  stock,  in  the  sum  of  $100 
per  share,  to  the  amount  of  $2,900,  when  the 
subscription  is  paid  and  at  the  time  of  Its 
payment.  The  contract  sued  on  is  for  the 
purchase  of  stock,  and  no  other  consideration, 
except  as  above  set  forth.  On  May  5,  1801, 
th'e  railroad  company,  by  proper  deed,  made 
In  pursuance  of  a  directors':  meeting  and 
stockholders*  meeting,  sold  and  conveyed  to 
the  Savannah  &  Western  Railroad  (Company, 
a  Georgia  corporation,  its  entire  line  of  road 
and  all  its  property,  including  Its  franchises, 
for  a  valuable  consideration,  and  said  railroad 
company  has  no  rightful  or  legal  existence, 
,and  cannot  now  issue  its  stock,  having  sold 
and  conveyed  the  same  as  aforesaid,  and  there 
is  now  in  fact  and  in  law  no  longer  any  such 
corporation.  (6)  Since  the  subscription  was 
made  the  railroad  company  has  procured  an 
amendment  to  its  charter,  materially  and 
fraudulently  altering  the  chatter,  by  legisla- 
tive act  of  Sfe^tember  26,  1888,  authorizing  it 
to  extend  its  road  to  Atlanta,'  Augusta,  Ma- 
con, and  Savannah,  and  to  Increase  its  capital 
stock  to  $15,000,000,  to  none  of  which  changes 
of  charter  did  defendant  agree,  having  no 
knowledge  of  such  change  of  charter  until 
long  aiter  Its  procurement  He  does  not  agree 
to  any  of  said  changes,  or  to  any  other  amend- 
ment to  the  charter,  and  is  released  from  his 
subscription  by  reason  of  said  radical  changes 
of  charter.  (7)  [Slniie]  the  tiine  the  subscrip- 
tion was  made  said  railroad  company  hais  pro- 
cured an  amendment  to  its  charter,  material- 
ly and  fraudulently  altering  the  charter. 
About  March  2,  1891,  It  procured  an  amend- 
ment to  the  charter  under  the  general  law  for 
amendments  of  railroad  charters  of  Deceml)er 
29,  1890,  authorizing  and  empowering  the  rail- 
road company'  to  Increase  its  stock  to  any 
amount  deemed  proper  by  It,  extend  Its  line 
to  any  point  in  the  state  It  may  desire,  ^ange 
the  route  thereof,  make  contracts  with  other 
roads,  sell  its  property  and  firanchis^s  to  other 
roads,  purchase  othfer  roads,  and  build  branch 
roads  from  said  railroad  to  any  point  To 
none  of  these  changes  of  charter  did  defend- 
ant agree,  having  no  knowledge  thereof  untU 
long  after  their  procurement,  and  he  does  not 
4gr0e  thereto,  or  to  any  other  amendment  of 


the  charter,  and  he  is  thereby  redeased  from 
sdid  subscription.  (8)  Ihe  dause  in  the  orig- 
inal subscription,  containing  the  ccniditioii 
that  the  main  line  should  pass  through  the 
cotporate  limits  of  Lafayette,  was  before  and 
at  the  time  defendant  subscribed  definite 
and  p68!tiv^  understood  to  mean,  both  by 
defendant  and  the  ni:ilroad  company,  that  the 
railroad  would  be  built  on  what  is  known  as 
the  'Old  Raihoad  Bed,*^  west  of  the  court- 
house hi  said  town,  and  east  of  the  present 
line  of  the  railroad,  as  built  by  the  Chatta- 
nooga, Rome  &  Columbus  Railroad  Company. 
It  was  distinctly  understood  at  the  time  that 
a  deflnife  description  of  location  of  the  rail- 
road would  put  defendant  and  others  who 
had  guarantied  the  right  of  way  to  said  road 
to  greater  expense  than  to  leave  the  exact  lo- 
cation indefinite,  and  defendant  signed  the 
subscription  with  the  positive  understanding 
^nd  agreement  that  the  road  would  be  con- 
structed on  said  old  railroad  bed,  and  he  would 
not  have  made  the  subscription  if  he  had  not 
been  so  assured.  In  the  location  of  the  rail- 
road by  said  town  he  was  misled  and  de- 
ceived by  the  railroad  company.  He  acted  on 
said  agreement,  made  as  above  stated,  and 
was  deceived,  in  that  the  railroad  comj^any 
did  not  follow  the  old  roadbed,  but  constructed 
it^  road,  for  Its  own  benefit,  and  to  his  in- 
Jury,  and  !n  defiance  of  said  original  contract 
and  agteefment,  several  hundred  yards  far- 
ther west  from  the  did  railroad  bed  and  from 
the  town,  where  defendant  then  and  now  re- 
sides, 'and  then  and  now  owns  property.  The 
railroad  company  fraudulently  concealed  Its 
real  purpose,  in  that  it  and  its  promoters,  aft- 
er leading  defendant  to  believe,  that  it  would 
come  through  the  town  on  the  old  railload 
bed,  and  after  deceiving  him  as  to  the  real 
purpose  in  leaving  the  location  in  the  original 
subscription  doubtful  and  indefinite,  as  above 
stated,  adopted  the  other  route  mentioned 
'above,  to  which  defendant  then  objected.  He 
was  deceived  and  defrauded,  in  that  he  acted 
upon  the  representation  that  the  dause  meant, 
hnd  was  understood  to  mean  by  both  parties 
at  the  time  of  signhig  the  contract,  that  the 
ralhx>ad  would  be^  constructed  on  the  old  rail- 
road bed.  The  railroad  company  did  not  at 
the  time  intend  to'so  constmct  the  railroad, 
)}Ut,  in  order  to  deceive  and  deftaud  defend- 
ant, left  the  location  indefinite,  as  above  stat- 
ed. He  had  confidence  in  said  company,  con- 
ilded  in  said  representations,  and  was  inddced 
thereby  to  subscribe,  by  which  he  was  de- 
frauded. (9)  Tli^  stock  suliscriptlon  was  nev- 
er legaUy  transferred  to  Hillman  nor  to  the 
construction  company,  and  the  transfer  could 
not  legally  be  made,  separate  and  apart  from 
the  conveyance  of  the  property  upon  which 
the  stodc  is  based,  and  which  is  represented 
by  the  stock  of  the  company.  Whoever  holds 
and  seeks  to  enforce  said  subscription,  must 
be  in  condition  to  comply  with  the  terms  of 
the  subscription,  and  able  to  issue  and  fur- 
nish the  stock  subscribed  for.  This  Jackson 
cannot  do^  nor  can  the  railroad.    It  has  parted 
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wltU  its  property  dnd  ftaHchtes,'  and  eftimot 
now  Issue  the  stock  certificates.  If  It  could 
now  issue  the  stock  it  would  be  valaeless. 
The  railroad  company  has  parted  with  all  its 
'  property,  and  rendered  any  stock  now  Issnedhy 
it  wholly  TElnelesB,  and  cannot  comply  with  its 
obligation;  and  the  raihxmd  company  is  now 
taisoiyent,  and  cannot  respond  tn  damages  to 
defendant  feir  failure  to  comply  with  Its  con- 
tract*  if  he  be  compelled  to -pay  the  subscrip* 
tlon.  The  railroad  company  and  aU  its  piop' 
erty  and  fitsnchlses  are  in  the  hands  of  a  re- 
cetver^  add  it  cannot  now  d^ver  certificates 
of  stock  to  defendant,  or. anything  else  of  val- 
ue, in  acooEd)aqce  with  (be  terms  of  the  stoek 

BUbSCliptiOKI." 

The  demurrer  to  the  pleas  was  on  the  fol- 
lowing grounds:  To  "the  Arst  plea  becttose  it 
set  forth  no  sufficient  and  yalid  defense,  and 
also  specially  to  strike  therefrom  aU  words 
relatiiig  to  an  old  grade,  or  a  line  equally  near 
the  carter  of  the  town,  on  the  ground  that  it 
■eeka  to  ingraft  a  parol  condition  upon  a  writ- 
ten contract;  also;  all  portiofOB  of  said  plea 
except,  the  allegation  that  the  main  line  does 
Aot  pass  through  the  corporate  limits  of  La- 
ftiyerfete.  To  plea  No.  4  generally,  and  especial- 
ly, because  it  does  not  set  forth  <deatly  and 
distinctly  wherein  the  alleged  contract  affects 
idefendant's  'interests,  lior  that  said  contract 
was  not  perfectly  consistent  with  its  obliga- 
tion to  defendant  to  locate  the  road  so  that 
the  main  line  would  pass  through  the  eorpo- 
irate  limits  of  Lafayette,  nor  does  the  plea  al- 
lege wherein  or  how  the  raih?oad  company  was 
under  coatiaet  or  obligation  to  build  the  road 
for  the  benefit  of  defendant's  property.  To 
plea  No.  6  generally;  and  because  the  condi- 
tion to  issue  a  (certificate  of  stock  is  a  condi- 
tion subsequent,  and  not  to  be  performed  un- 
til fun  payment  of  the  sum  subscribed,  and 
after  payment  defendant  has  his  remedy 
against  the  Ohattanooga,  Rome  &  Columbus 
Railroad  Company,  and  not  by  defense  against 
lilalntiff,  who  is  a  transferee;  and  because  de- 
fendant does  not  allege  wh^her  said  railroafd 
company  had  authority  to  sell  its  road  or  not. 
If  it  had  such  authority  in  its  charter  prior  to 
dBfendaat*fei  subscription,  defendant  Is  baaed 
1iy  its  acts,  and*  if  It  was  wrongfully  sold 
them,  it  is  a  nullity,  and  cannot  be  pleaded 
against  plakitifE's  right  of  action;  and  because 
said  plea  doles  not  allege  that  defendant  did 
not  acquiesce  in  the  sale,  nor  what  his  knowl- 
edge or  conduct  touching  the  sale  was;  and 
because  it  appears  that  said  sale  was  long 
sabseqifent  to  the  transfer  of  the  contract  sued 
on,  and  to  the  time  when  said  subscription 
was  due,  to  wit,  November,  1888,  and  cannot 
affect  plaintiff  Jackson's  right  of  action.  To 
-plea  No.  6  generally;  and  because  it  is  not  al- 
leged that  said  amendment  was  ever  accepted 
by  the  railroad  company,  or  acted  lipon,'  nor 
that  10  miles  of  the  same  have  ever  been  Irailt, 
aor  that  defendant  did  not  acquiesce  in  said 
amendment;  alsO).  because  said  an^ndment 
was  passed  after  the  transfer  by  the  railroad 
company  of  the  contract  sued  on,  and  cannot 


affect  Jackson,  the  plaintiff.  Tb  plea  'So.  7 
generally;  and  because  said  amendment  is  not 
alleged  to  have  been  accepted  by  all  the  stodc- 
holders  bf  the  rafiroad  conq;»uiy,  Hor  that  any 
act  has  been  done  by  virtue  of  said  amend- 
ment that  could  not  have  been  done  under  its 
original  charter;  also, :  because  the  amend- 
ipent  was  granted  long  after  the  transfer  of 
the  contract  sued  iqK>n,-aiid  ddeS  not  afDect 
tights  of  plaintiff.  To  the  eighth  plea,  on  the 
Same  grounds  as  were  set  forth  in  reference  to 
the  first  plea,  and  to  tbe;elghth  plea  generally. 
33e  the  ninth  plea  geiiarally,-and  ^edaQy  be- 
cause the  value  of  the  stock  is  immateriaL 

There  was  a  verdict  for  the  defendant,  and, 
plaintifTs  motion  for  a  new  trial  being  over- 
ruled, it  excepted.  The  motion  was  upon  the 
general  grounds  that  the  verdict  was  contrail 
to  law,  evidenee,  eta  Further,  because  the 
verdict  fails  to  specify  the  plea  or  pleas  of  de^ 
f endant  upcm  which  t^e  ^twy  found  the  same, 
defendant  having  filed  stz  special  pleas. 

Brror  in  chargiskg:  ''If  you  find  that  he,  the 
defendant,  was  by. any  fraudulent  representa- 
tions induced  tcsign  the.8ubscriptionr.li8t,  then 
he  would  not  be  bound  by  it  Fraud  vitiates 
all  contracts^  and  it  vltkites  this  contract.*' 
Alleged  to'  be  exvor,  because  T<rithout  evidence 
to  warrant  it,  and  because  a  mere  general  states 
ment  which  did  not  elucidate  any  issue  in  the 
case;  farther,  because  the  contract  was  clear 
•and  Without  ambiguity,  and  it  was  the  duty 
vt'  the  court  to  construe  it,  and  not  leave  its 
constructioii  to  the  jury. 

Brror  in  charging:  ''If  you  find,  on  the  oth- 
er hand,  that  he  signed  this  contract  with  his 
eyes  t>pen,  with  a  full  knowledge  of  the  terms 
of  the  oootraet,  and  understood  What  it  meant, 
and  there  was  no  firaud  pmctfoed  on  him  at 
the  thne  he  signed,  ihai  parol  evidence  and 
evidence  going  to  show  what  the  contract  was, 
not  on  its  face,  would  im^  t>e  admissible  for 
ehaaging  or  altering  its  termil."  Alleged  to  be 
error,  because  the  contract  was  clear  and  un- 
ambiguous, and  it  was  the  duty  ct  the  court 
•to  interpret  it,  and  it  was  error  to  admit  a 
mass  of  testimony,  and  then  leave  it  to  the  jury 
to  say  whether  the  drcumstanoes  Justified  the 
atteration  of  the  plain  statement  of  the  con- 
tract; further,  because  there  was  no  testi- 
mony to  warrsint  it;  further,  because,  before 
the  cdatmct  could  be  altered,  it  must  appear 
from  the  evidence  that  some  material  matter 
was  omitted  tiierefrom  ^  fraud,  accident,  or 
mistaOce^  or  there  mint  have  been  fraud  in  the 
procurknent  of  the  contract  Plaintiff  con- 
tends that  the  court  did  not  here,  nor  else- 
where in  this  charge,  fully  submit  this  issue 
to  the  jury.  The  court  should  have  t<^d  the 
jury  that,  before  this  contract  could  be  set 
aside  for  friiud  In  its  procurement,  it  must 
have  appeared  that  materlal  representations 
were  maKle  by  the  railroad  company  or  its  au- 
thorized agent  to  defendant  before  he  signed 
the  contract;  that  said  reinresentations  were 
relied  upon,  and  deceived  defendant;  and  that 
said  representations,  if  of  a  future  undertak- 
ing, must  have  been  falsely  ktkd  deeeltfoUy 
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made  hj  said  agent,  knowing  at  the  time  tbat 
they  had  no  intention  of  carrying  out  mch  rep- 
resentationfl. 

Brror  in  charging:  "If  you  find  that  there 
was  no  fraud  acting  on  Warthoi  at  the  time 
he  signed  the  contract^  bnt  it  was  stated  to 
him,  and  so  he  wonld  understand  It,  and  if 
there  was  no  fraud  in  it,  and  the  other  party 
did  not  make'  It  for  the  purpose  of  deceiving, 
that  the  road  was  to  be  located  on  the  old 
grade  located  in  the  corporate  limits,— aa  I 
stated,  if  you  find  that  there  was  no  such  false 
and  fraudulent  statement  of  that  sort,  and 
Warthen  signed  the  contract  with  the  under- 
standing that  that  was  the  contract,  if  he  did 
not  see  that  that  contract  did  not  express  that, 
,— it  would  not  be  such  a  contract  as  to  allow 
parol  testimony  to  come  in  for  the  purpose  of 
addhig  to  or  varying  the  terms  of  the  con- 
txEct''  Alleged  to  be  error,  for  the  reasons 
stated  in-  the  ground  last  above;  also^  because 
it  left  the  Jury  to  say  when  a  contract  could 
be  changed  by  parol  evidence,  and  because  it 
gave  them  no  dear  and  distinct  rule  of  law 
goverMng  such  cases;  further,  because  It  al- 
lowed the  Jury  to  set  aside  the  contract  unless 
defendant  understood  it,  and  made  the  binding 
force  of  it  conditional  upon  his  understanding 
its  terms. 

Because  the  court  failed  fully  and  correctly 
to  charge  the  law  on  the  subject  of  fraudulent 
representation,  in  this:  He  failed  to  tdl  the 
Jury  that  no  condition  not  expressed  hi  the 
contract  could  be  ingrafted  thereon  by  verbal 
testimony,  unless  it  appears  to  have  been 
omitted  by  fraud,  accident,  or  mistake.  He 
failed  to  charge  them  that,  if  defendant  sought 
to  set  aside  the  contract  upon  the  ground  that 
he  had  been  deceived  into  signing  it.  It  must 
appear  that  representations  of  material  mat- 
ters were  falsely  made  to  deceive  the  defend- 
ant, and  if  of  matters  not  ihen  in  existence, 
but  to  be  undertaken  in  the  future,  they  must 
have  been  deceitfully  made,  and  solely  for  the 
purpose  of  inducing  defendant  to  sign  the  coi^ 
tract,  the  agent  making  them  knowing  at  the 
time  that  the  company  did  not  intend  to  com- 
ply with  them.  To  charge  otherwise  was,  hi 
effect,  to  allow  parol  testimony  to  vary  a  writ- 
ten contract 

Error  in  refusing  to  strike  the  first  special 
plea,  and  in  allowing  evidence  thereunder,  be- 
cause it  sought  to  ingraft  a  parol  condition 
upon  a  written  contract  and  substitute  the  un- 
derstanding of  one  of  the  parties  for  the  pbdn 
provisions  of  the  contract,  and  for  the  rea- 
sons set  forth  in  the  demurrer. 

Brror  in  refusing  to  strike  the  fourth  spe- 
cial plea  for  the  reasons  set  forth  in  the  de- 
murrer; and  because,  even  If  a  fraud.  It 
could  not  be  set  up  against  plaintiff  Jack- 
son; also,  because^  in  effect,  it  sought  to  in- 
graft a  new  condition  upon  the  contract 

Brror  hi  lefoslng  to  strike  plea  No.  S,  upon 
the  grounds  urged  In  the  demurrer;  also,  be- 
cause the  first  part  of  said  plea  is  an  effort 
to  alter  the  plain  written  conditions  of  the 
ccatract,  and  therefore  Invalid;  and  because 


the  second  part  of  the  plea  seeks  to  alleg* 
fraud,  and  on  its  face  shows  that  each  party 
to  the  alleged  understanding  was  equally 
guilty  of  an  understanding  to  deceive  other 
third  persons. 

Error  in  charging:  *V  yon  believe  that, 
after  the  defendant's  subscription  for  the 
stock  of  the  railroad  company,  the  charter  of 
the*  company  was  by  an  agreement  material* 
ly,  fraudulently,  and  radically  changed,  with- 
out the  consent  of  the  subscriber,  he  Is  re- 
leased from  his  subscription."  Alleged  to  be 
error  (1)  because  the  court  ignored  the  hy- 
pothesis of  James  U.  Jackson,  transferee,  be- 
ing an  Innocent  holder,  and  that  nothing 
that  was  done  subsequent  to  the  transfer  of 
said  contract  could  affect  It;  (2)  because  the 
contract  itself  contemplated  certain  chan- 
ges; <3)  because  James  U.  Jackson,  and 
those  under  whom  he  claims,  were,  and  stood 
in  the  place  of,  creditors  of  the  laihroad  com- 
pany, and  this  defense  was  not  available 
against  him;  (4)  because  all  the  changes 
made  were  contemplated  by  the  contract  or 
by  the  charter  as  it  stood  at  the  time  of 
signing  subscription,  and,  if  not  then  soch 
changes,  amendments,  etc.,  were  unanthor* 
ized  and  void,  and  they  would  not  avaU  as  a 
defense. 

Brror  in  charging:  ^If  you  find  that  by  any 
such  amendment  the  company  was  authoi^ 
ised  to  extend  Its  road  or  branches  thereof 
to  any  point  or  points  to  which  they  (could 
not]  under  the  charter  as  it  existed  when  the 
subscription  was  made,  or  if  it  could  la- 
crease  its  capital  stock  beyond  the  amount 
it  was  limited  to  under  the  charter  as  it  ex- 
isted at  the  time  the  subscription  was  made, 
such  enlar^^  powers  would  be  a  material, 
fundamental,  or  radical  change."  Alleged 
to  be  error,  because  these  am^idments  and 
changes  were  not  an  available  defense 
against  James  U.  Jackson  and  those  under 
whom  he  held,  he  and  they  being  creditors 
and  also  innocent  holders.  Said  charge 
neither  here  nor  elsewhere  made  any  ex- 
ception to  said  Jackson  as  an  innocent 
holder,  or  as  a  creditor,  or  upon  a  like  foot- 
ing. Also,  because  said  contract  of  subscrip- 
tion contemplated  a  change  in  the  capital 
stock  to  any  extent  Also,  because  the  court 
should  have  limited  said  charge,  and  fold 
the  Jury  that  it  would  not  avaU  unless  said 
change,  either  by  extending  its  road,  or  by 
a  change  in  capital  stock  not  warranted  by 
its  existing  <^a:rter,  was  and  had  been  actu- 
ally made.  This  charge  was  error  because^ 
under  the  powers  existing  at  the  date  of  con- 
tract of  subscription,  said  company  eould  in- 
crease its  capital  stock  to  not  exceedlnir  VIO,- 
000,000.  The  evidence  shows  it  was  never 
Increased  beyofad  12,800,000;  that  in  fact 
said  road  was  never  extended,  after  bein^ 
completed  as  provided  for  in  the  contract  of 
subscription  and  its  then  existing  charter. 
This  was  error,  also,  becau9e,  if  any  fundar 
mental  change,  either  as  to  increase  of  cap- 
ital stock  or  extension,  was  allowed,  it  was 
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void  as  against  the  subscriber,  and  he  conW 
not  set  aside  the  same,  and  could  not  avail 
aimself  of  It  as  a  defense.  Also,  becanse 
there  was  no  evidence  to  warrant  It.  The 
amendment  of  1888  was  never  authorized 
nor  accepted,  and  lapsed  by  Its  own  terms 
and  limitations  because  no  extensions  at  all 
were  made  under  it  The  acceptance  of  the 
general  law  was  Illegal  and  invalid  because 
tiot  accepted  by  aU  the  stockholders  unani- 
mously. Moreover,  under  the  law  as  it  ex- 
isted railroad  companies  could  not  extend 
their  lines  in  any  direction  without  amend- 
ment to  their  charters. 

Error  In  charging:  "Now,  you  will  find 
whether  the  Chattanooga,  Rome  &  Cdlmnbus 
Railroad  Company  accepted  the  general  rail- 
road IfW  as  an  amendment  to  its  charter 
since  the  defendant  subscribed  for  the  stock, 
and  without  his  consent.  If  the  company 
did  so  accept  the  general  law  as  an  amend- 
ment to  its  charter,  and  if  you  find  that  the 
power  of  the  company  to  extend  Its  road  be- 
yond point  or  to  oth^r  points  not  authorized 
by  its  charter,  as  it  existed  on  the  4th  of 
September,  1887,  was  given  by  this  general 
law,  then  the  subscriber  is  released."  Al- 
leged to  be  error,  because  the  court  had  pi'e- 
vlously  told  the  Jury  that  the  general  law 
authorized  the  railroad  company  to  extend 
its  line  flrom  any  point  named  in  Itar  charter, 
and  also  Increase  Its  stock  to  any  amount. 
This,  in  effect,  directed  the  Jnry  to  find  for 
defendant  if  fhey  believed  the  Chattanooga, 
Rome  &  Columbus  Railroad  Company  had 
accepted  the  general  law.  This  was  error, 
because,  under  the  law' and  its  charter,  said 
company  already  had  these  powers;  also,  be- 
cause, even  if  fundamental  changes,  they 
Could  not  be  pleaded  against  a  creditor  or  an 
innocent  transferee;  also,  because  of  the 
reasons  set  forth  In  the  ground  last  above. 

Error  in  charging:  "Yon  will  find  in  erf- 
dence  an  act  approved  the  26th  of  December, 
1888,  as  an  amendment  to  Its  charter.  Yon 
win  determine  by  the  evidence  whether  that 
amendment  was  accepted  by.  the  railroad 
company.  If  it  was,  then  see  whether  that 
amendment  authorized  the  company  to  ex- 
tend its  road  to  a  point  or  points  to  which 
they  could  not  extend  it  under  the  charter 
as  It  existed  when  the  defendant  subscribed 
for  the  stock;  and,  if  the  defendant  did  not 
consent  to  such  amendment,  then  the  sub- 
scriber will  be  released."  Alleged  to  be  er- 
ror, because  this  defense  could  not  avail 
against  J.  U.  Jackson,  transferee,  nor  against 
his  assignors,  because  he  and  they  were  in- 
nocent purchasers  and  creditors  of  the  Chat- 
tanooga, Rome  &  Columbus  Railroad  Com- 
pany; also,  because  the  evidence  did  not  war- 
rant such  charge,  the  eridence  showing  con- 
clusively that  no  such  amendment  was  au- 
thorized or  accepted  or  acted  upon  by  the 
Chattanooga,  Rome  ft  Columbus  Railroad 
Company;  and  also,  because  said  amend- 
ment. If  ever  in  force,  had  lapsed  before  the 
trial  of  said  case,  by  reason  of  the  failure  to 
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build  any  portion  of  the  extension  contem- 
plated within  -: years  as  provided  there- 
in; also,  because  of  the  reasons  set  forth  In 
the  ground  preceding  that  last  above. 

Error  In  charging:  "On  the  subject  of 
whether  or  not  the  plaintiff  has  placed  him- 
self, or  the  party  In  whose  name  he  brings 
this  suit  has  placed  itself.  In  a  position 
where  he  cannot  comply  with  the  terms  of 
this  contract,  and  deliver  to  the  defendant, 
Upon  payment  of  his  stock  subscription, 
stock  in  the  company,  I  read  you  this,  as  ap- 
plicable to  that  point  in  this  case:  This  sub- 
scription Is  for  shares  of  the  stock  of  the 
railroad  company.  The  plaintiff  In  this  case 
sued  for  the  use  of  James  U.  Jackson.  The 
contract  evidenced  by  the^  subscription  of 
ertock  sued  on  shows  two  concurrent  and  de- 
pendent provisions,  one  on  the  part  of  the 
defendant  to  pay  92,900,  and  the  other  on  the 
part  of  the  company  to  furnish  the  stock  or 
certificate  of  stock  upon  the  payment.  Nei- 
ther party  can  require  the  CFther  to  perform 
without  being  able  to  perform  bis  part  of 
the  contract  If  tjie  railroad  company  has 
placed  it  beyond  its  power  to  comply  with 
its  part  of  the  contract,  or  to  enable  the 
Irtalntlff  to  comply  with  his  part  of  the  con- 
tract, he  cannot  enforce  the  contract;  and 
If  the  railroad  company  has  parted  with  all 
the  property  and  franchises  upon  which  the 
value  of  Its  Block  depended,  and  voluntarily 
destroyed  the  value  of  the  stock  when  Issued, 
neither  the  railroad  company,  nor  Jackson, 
the  usee,  could  compel  the  subscriber  to  pay 
for  the  stock."  Alleged  to  be  error,  because 
nothing  that  transpired  after  the  assignment 
of  the  stock  subscription  to  an  Innocent  pur- 
chaser could  affect  his  right  to  recover;  be- 
cause the  obligation  to  issue  stock  was  a 
condition  subsequent,  and  not  to  be  perform- 
ed until  the  payment  was  made;  also,  be- 
cause the  railroad  company  still  has  the 
right  to  Issue  stock  after  a  sale  of  its  prop- 
erty, etc.,  and  the  value  of  Its  stock  was  im- 
material. 

Error  in  charging:  "If  the  company's  as- 
sets are  In  the  hands  of  a  receiver,  and  It  Is 
out  of  the  power  of  the  railroad  company  to 
furnish  the  stock,  there  can  be  no  recovery 
In  this  case."  Alleged  to  be  error,  for  the 
reasons  set  out  in  the  ground  last  above; 
also,  because  the  fact  that  the  company  was 
In  the  hands  of  a  receiver,  or  was  insolvent, 
could  not  affect  Its  right  to  issue  stock. 

Error  in  allowing  B.  P.  Thurman  to  testify, 
over  plaintiff's  objection:  "They  said,  if  we 
would  take  that  stock,  they  would  give  us 
the  benefit  of  the  location  of  the  road  wher- 
ever we  wanted  It,  and  locate  the  depot.  In 
other  words,  we  consider  ft  buying  the  rights, 
privileges,  and  benefits  of  this  ralli*oad.  It 
originkted  first  with  Mr.  Williamson,  i 
don't  remember  the  dates.  1  thfnk  it  was  in 
the  spring  of  188t  that  the  statement  was 
made.  We  were  assured  that  the  railroad 
would  come  into  tawn  o6  the  old  roadbed  by 
Mr.  Lumpkin  acting  for  Mr.  Williamson.   He 
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told  me  that  was  tlie  positive  tinderstandlng. 
The  reason  he  told  me  that,  1  objected  to 
signing  that  subscription  booJE  nutil  that  was 
put  in  the  subscription,  and  1  am  sorry  to 
this  day  that  It  was  not  done.  Ue  said  he 
was  positively  Instructed  by  Williamson  not 
to  do  that,  and  that  he  had  letters  In  his 
pockets  from  Williamson  that  it  was  posi- 
tively to  be  located  there,  and  It  was  not  to 
be  known  to  these  people,  because  It  would 
cause  them  to  charge  them  too  much  for 
the  roadbed."  This  evidence  was  objected 
to  because  It  sought  to  and  did  vary  a  writ« 
tea  contract  with  previous  pared  stipula- 
tions. Further,  because  defendant  was  no 
party  to  this  understanding,  the  contract  In 
writing  was  complete  and  unambiguous,  and 
all  previous  stipulations  and  conversations 
and  understandings  were .  merged  Into  the 
writing.  Further,  because  neither  William- 
son nor  Lumpkin  had  authority,  as  plalntitC 
contents,  to  make  any  such  stipulation.  Fur- 
ther, that  It  was  error  to  admit  what  Lump- 
kin stated.  Also,  because  plamtlft  contends 
that  Lumpkin's  evidence  shows  that  the  let- 
ter In  question- was  written  confidentially  to 
him  upon  a  restricted  and  definite  subject, 
viz.  to  enable  him  to  obtain  the  right  of  way, 
and  had  no  reference  to  Inducing  subscrip- 
tion, and,  In  fact,  he  did  not  represent  Wil- 
liamson In  getting  subscriptions,  but  only  In 
obtaining  rights  of  way.  Further,  because 
it  could  not  affect  Jackson,  who  claimed  un- 
der creditors  and  Innocent  purchasers,  and 
was  himself  an  innocent  purchaser  and  hold- 
er. 

Error  In  allowing  the  same  witness  to  tes- 
tis that  Williamson  "said  he  (Williamson) 
had  a  controlling  interest  In  that  land,  lying 
near  freight  depot,  over  there,  for  the  con- 
trol of  that  location  and  the  freight  depot." 
This  evidence  was  objected  to  as  irrelevant; 
that  it  sought  to  go  behind  and  vary  a  writ- 
ten contract,  and  was  the  mere  sayings  of 
Williamson  after  the  location  was  complete; 
that  the  location  of  the  freight  depot  was 
not  a  material  issue,  and  so  the  railroad  ran 
through  the  corporate  limits  every  other  is- 
sue was  Immaterial;  and  because  it  could 
not  affect  plaintiff,  Jackson. 

Error  in  allowing  the  same  witness  to  tes- 
tify, "They  built  the  first  depot  down  near 
the  Russell  place,  down  nearly  at  the  line," 
over  plaintiff's  objection  that  the  location  of 
depot  was  not  material;  and  that  because 
after  complaint  **lay  before  this  case  was 
filed,*'  the  passenger  depot  or  a  freight  de- 
pot was  located  on  Fatten  avenue,  the  near- 
est point  on  railroad  opposite  the  center  of 
the  town. 

Error  in  admitting,  over  plaintiflTs  objec- 
tion, a  certified  copy  of  an  act  to  amend  the 
charter  of  the  Chattanooga,  Rome  &  Colum- 
bus Railroad  Company,  so  as  to  authorize 
said  company  to  extend  its  railway  lines  to 
Atlanta,  Augusta,  Macon,  and  Savannah,  and 
also  to  the  Florida  line,  and  providing.  In 
section  3  of  the  act,  that  the  capital  stock  of 


the  company  might  be  Increased  to  $15,000,- 
OeX),  and,  in  section  5,  that  unless  at  least  10 
miles  of  the  road  authorized  by  this  act 
should  be  actually  built  and  equlppea  within 

5  years  from  the  passage  of  this  act,  then 
the  privileges  therein  granted  should  lapse 
and  become  of  no  effect.  Attached  to  said 
certified  copy,  containing  the  above  alleged 
amendments  and  others,  was  the  following 
certificate:  "Rome,  Ga.  Feb.  11,  lifiK).  I, 
Robert  Fouch6,  do  hereby  certify  that  the 

foregoing  pages  contain  and  are  a 

true  copy  of  the  charter  of  the  Chattanooga, 
Rome  &  Columbus  Railroad  Company,  and 
also  of  the  amendments  thereto,  and  that 
the  oflicers  of  said  company  are:  J.  1).  Wil- 
liamson, Pres.;  R.  T.  Fouch6,  secretary;  J. 
H.  Rhodes,  cashier.  Witness  my  hand  and 
seal  of  said  company  the  day  above  written. 
R.  T.  Fouch6,  Secretary."  Also,  following 
entry:  "Office  of  Secretary  of  State.  Atlan- 
ta, Ga.  Filed  in  ottice  February  12,  1890. 
H.  W.  Thomas,  Clerk."  Also,  a  certificate 
from  the  secretary  of  state  that  the  forego- 
ing pages  were  a  correct  copy  ot  charter  and 
amendments,  filed  by  the  company  on  the 
12th  day  of  February,  lb90.  This  evidence 
was  objected  to  on  the  ground  that  said 
amendment  was  not  admissible,  because,  if 
made  and  accepted,  it  was  after  said  sub- 
scription was  executed  and  transferred;  also, 
because,  although  the  amendment  was  al- 
lowed, it  was  never  acted  upon,  there  was  no 
extension  of  road  under  it,  nor  change  of 
capital  stock,  nor  any  other  material  change^ 
and,  even  if  made  and  accepted,  and  funda- 
mental, it  could  not  affect  Jackson,  the  plain- 
tiff, because  he  and  those  under  whom  he 
claimed  were  creditors  and  .innocent  pur- 
chasers; also,  because  a  certified  copy  by 
the  secretary  of  state  of  a  copy  certified  and 
filed  by  the  company  for  other  purposes  was 
not  competent  evidence  of  such  amendment, 
and  a  certified  copy  by  the  secretary  of  state 
of  a  certificate  of  the  secretary  of  the  com- 
pany was  not  competent,  nor  best,  evidence 
of  the  acceptance  of  said  amendments  by  the 
company;  also,  because  there  was  no  evi- 
dence that  10  miles  of  the  road  had  been 
built  and  equipped  under  the  amendment, 
and  therefore  the  amendment  had  lapsed, 
and  become  of  no  effect,  more  than  five  years 
having  elapsed,  the  evidence  affirmatively 
showing  that  the  road  as  originally  built  ex- 
tended from  Chattanooga  to  Carrollton,  had 
never  been  changed  or  altered,  nor  a  single 
additional  mile  constructed,  and  the  capital 
stock,  as  fixed  at  $2,800,000,  had  never  been 
changed. 

Error  in  admitting,  over  plaintlfrs  objeo* 
tion,  the  deed  from  the  Chattanooga,  Rome 

6  Columbus  Railroad  Company  to  the  Sa- 
vannah &  Western  Railroad  Company,  dated 
May  5,  1891,  conveying  all  its  railroad  prop- 
erty and  franchises  of  every  sort  The  ob- 
jection made  was  that  the  sale  was  author- 
ized by  the  charter  and  laws  In  force  at  the 
date  of  the  subscription,  or,  if  not,  then  the 
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sale  was  made  under  amendments  contem- 
plated by  the  existing  charter  and  laws,  or 
else  was  illegal  and  void,  and  could  not  avail 
as  a  defense;  that  it  was  illegal  because  the 
general  law  was  not  adopted  by  all  the  di- 
rectors, nor  by  all  the  stockholders,  but  by 
only  two- thirds  of  the  stoclc holders,  and  the 
sale  was  only  authorized  by  two-thirds  of 
the  stockholders;  and,  as  this  defendant  did 
not  consent,  it  was  null  and  void  as  to  him; 
also,  because  plaintiff  and  those  under  whom 
he  holds  were  and  are  creditors  of  the  com- 
pany and  innocent  holders,  and  could  not  be 
affected  by  said  amendment,  or  sale  made 
afterwards;  and  because  the  contract  of 
subscription  contemplated  the  most  radical 
changes  In  the  corporation. 

Error  in  admitting  the  interrogatories  of 
D.  C.  Sutton,  over  plaintifTs  objection  that 
the  commission  under  which  they  purported 
to  have  been  executed  was  not  issued  nor 
directed  to  any  special  commissioners,  the 
blanks  for  names  of  commissioners  never 
having  been  filled,  and  theref(»*e  there  was 
no  commission  nor  authority  to  execute  the 
interrogatories. 

Error  in  admitting  the  testimony  of  Sut- 
ton, over  objections  filed  to  the  questions 
and  urged  at  the  trial  by  plaintiff.  The  mo- 
tion does  not  set  forth  what  these  objections 
were,  and  no  evidence  of  Sutton  appears  in 
the  record. 

Error  in  allowing  J.  C.  Clements  to  testify, 
over  objection  of  plaintiff,  as  follows:  "Dr, 
Holmes  and  I  went  on  to  New  York  In  the 
spring  of  18S9,  and  had  a  conversation  with 
Borg,  Sully,  and  Dow.  Borg  and  Dow  had 
large  interests  in  the  construction  company. 
We  made  complaints  of  J.  D.  Williamson's 
management,  and  they  said  they  would 
come  to  G^rgia  and  investigate.  They  came 
by  Lafayette  on  the  train,  and  I  pointed  out 
the  objectionable  location,  and,  between  La- 
fayette and  Rock  Springs,  in  conversation 
with  Mr.  Dow,  he  said  that  he  thought  he 
could  say  that  this  matter  could  be  arranged 
to  the  satisfaction  of  the  people  here,  and 
the  location  could  be  made  satisfactory  to 
them,  if  they  would  pay  theh*  subscriptlon& 
We  told  him  that  it  was  useless  to  insist  on 
these  subscriptions,  for  nobody  would  pay 
them  under  the  circumstances."  This  testi- 
mony was  objected  to  because  irrelevant  and 
ImmateriaL  Further,  because  it  was  say- 
ings and  admissions  of  parties  without  au- 
thority, and,  if  with  authority,  long  after 
the  road  was  constructed.  Further,  because 
it  sought  to  vary  a  written  instrument  by 
paroL  Further,  because  mere  conversation^ 
looking  to  a  compromise. 

Error  in  allowing  the  same  witness  to  tes- 
tify, over  objection  of  plaintiff,  that  his  rec- 
ollection was  that  Borg,  Sully,  and  Dow  were 
acting  as  directors  of  the  Chattanooga,  Rome 
&  Columbus  Railroad  Company.  This  evi- 
dence was  objected  to  because  the  minutes 
of  the  company  were  the  best  evidence,  and 
were  introduced  by  defendant,  and  none  of 


their  names  i^>pear  on  the  records  as  di- 
rectors, an4  because  the  minutes  showed 
that  other  parties  were  the  directors.  Also, 
because  witness  was  the  president  of  the 
company,  and  testified  that  these  parties 
were  never  in  a  meeting  acting  as  directors 
with  him.  He  stated  that  he  drew  his  im- 
pression that  they  were  directors  from  the 
conversations  with  J.  D.  Williamson,  and 
from  his  management  of  the  road. 

Error  in  allowing  H.  P.  Lumpkin  to  tes- 
tify, over  plaintifTs  objection:  "I  received  a 
letter  from  Williamson  while  I  was  at  Dade 
superior  court  I  don't  know  whether  it 
was  before  the  subscription  contract  was 
signed,  or  after.  It  said:  'Railroad  located 
from  Rock  Springs  into  the  town  of  Lafay- 
ette on  old  grade.  Get  right  of  way  as  soon 
as  possible.'  I  have  lost  this  letter  and 
can't  find  it"  This  testimony  was  objected 
to  because  an  attempt  to  vary  the  terms  of 
a  written  contract  Further,  because  it  was 
a  mere  statement  made  to  an  employd,  not 
meant  to  influence  subscribers  if  made  be- 
fore, and,  if  after,  was  immaterial.  Fur- 
ther, because  it  was  confidential,  and  the 
witness  was  not  competent  to  testify.  He 
stated  that  he  was  in  Williamson's  employ  to 
get  right  of  way.  Supposes  Williamson  em- 
ployed him  because  he  (witness)  was  an  at- 
torney at  law,  but  don't  know.  He  stated, 
also,  that  this  letter  contained  information 
that  was  to  be  kept  secret  from  public  until 
right  of  way  was  obtained,  and  was  secret 
except  to  those  on  the  inside.  , 

Error  in  refusing  to  allow  W,  W.  Brookes 
to  testify:  'We  stand  ready  to  deliver  this 
stock  to  these  people  whenever  they  pay 
their  subscription."  The  court  ruled  out 
this  evidence,  holding  that  it  was  not  a  prop- 
er tender,  if  a  tender  was  necessary. 

Because  the  court  refused  tp  allow  W.  W. 
Brookes,  who  had  testified  that  he  was  sec- 
retary of  the  Chattanooga,  Rome  &  Colum- 
bus Railroad  Company,  and  that  there  had 
been  set  aside  and  was  held  for  the  benefit 
of  the  subscribers  of  the  stock  $235,400  of 
the  capital  stock  of  the  Chattanooga,  Rome 
&  Columbus  Railroad  Company ,^100,000  of 
it  for  the  Chattanooga  subscription,  and  the 
remainder  for  subscribers  along  the  line,— 
and  that  bis  clients  stand  ready  to  deliver 
this  stock  whenever  the  subscriber  pays  his 
subscription.  The  court  erred  in  holding 
that  the  certificate  of  stock,  and  what  it 
purported  to  be  issued  for,  was  the  neces- 
sary and  best  evidence,  and  in  ruling  out 
the  above  testimony.  This  was  error  be- 
cause W.  W.  Brookes  was  secretary,  and 
knew,  of  his  own  knowledge,  that  this  stock 
was  for  this  purpose;  the  minutes  of  the 
company  not  disclosing  anything  on  this  sub- 
ject 

Error  in  allowing  defendant  to  testify, 
over  plaintifTs  objection:  *'It  was  the  un- 
derstanding at  that  time  [when  I  signed  sub- 
scription] that  it  [the  railroad]  would  some 
in  on  the  old  grade.    I  think  I  got  this  un- 
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derstanding  from  Mr.  Wlllfamffon  himself, 
from  parties  that  were  with  him  at  the  time 
the  conversation  was  going  on."  The  ob- 
jection made  to  this  evidence  was  that  It 
varied  the  written  contract  by  parol;  also, 
because,  "If  made  by  Williamson,  were 
vague.  Indefinite,  and  nnanthorized." 

Error  in  allowing  defendant  to  testify, 
over  plaintiff's  objection:  "I  would  not  have 
signed  unless  it  was  understood  to  go  through 
the  town,  and  satisfactory  to  the  subscrib- 
ers." This  evidence  waa  objected  to  because 
It  sought  to  vary  a  written  contract  by 
parol. 

W.  W.  Brookes  and  W.  T.  Tumbull,  for 
plaintiff  in  error.  R.  If.  W.  Glenn  and  Mc- 
Cutchen  &  Shumate,  for  defendant  in  error* 

SIMMONS,  0.  J.  The  Rome  &  CarroUton 
Railroad  Company  obtained  an  amendment  to 
its  charter,  in  1886,  authorizing  it  to  extend  its 
line  from  the  city  of  Rome  in  a  northerly  direc- 
tion through  the  counties  of  Floyd,  Chattooga, 
and  Waliier,  to  any  point  on  the  line  dividing 
the  states  of  Georgia  and  Tennessee,  in  Walker 
or  Catoosa  county.  Two  routes  were  In  con- 
templation, one  of  which  ran  through  the  town 
of  Lafayette,  the  county  seat  of  Walker  coun- 
ty, and  the  other  through  another  part  of  the 
same  county;  and  the  citizens  of  Lafayette,  in 
order  to  Induce  the  railroad  company  to  select 
the  route  running  through  their  town,  held  a 
meeting  and  appointed  committees  to  obtain 
subscriptions  to  the  i^ock  of  the  company.  Suf- 
ficient subscriptions  were  obtained  to  Induce  the 
company  to  select  that  route.  The  paper  signed 
by  the  subscribers  was  as  follows:  **The  under- 
signed hereby  subscribe  for  the  number  of 
shares  of  the  capital  stock  of  the  Chattanooga, 
Rome  &  Columbus  Railroad  Company  set  op- 
posite our  respective  names,  said  shares  being  of 
the  par  value  of  one  hundred  dollars  each;  and 
<m  the  15th  day  of  November,  after  the  cars 
conunence  runnhig  from  a  point  at  or  near  the 
dty  of  Rome,  Ga.,  through  the  counties  of 
Floyd,  Chattooga,  and  Walker,  in  Georgia,  to 
the  d^  of  Chattanooga,  Tennessee,  even  a  road 
built  by  said  company,  we  promise  to  pay  to 
said  company,  Its  associates,  successors,  or  as- 
signs, 25  per  cent,  of  our  subscription  in  cash, 
and  will  at  the  same  time  give  our  several'  in- 
dividual promissory  notes  for  the  remaining  75 
per  ceiit,  one-third  of  which  shall  become  due 
every  six  months  after  said  15th  day  of  No- 
vember; said  notes  not  to  bear  interest  untn 
maturity,  but  from  and  after  maturity  to  bear 
Interest  at  the  rate  of  6  per  cent,  per  annum 
until  paid.  And,  when  any  subscription  is  fully 
paid,  the  subscriber  shall  then  be  entitled  to  a 
certificate  of  stock  in  said  company,  upon  the 
basis  of  the  capital  stock  of  the  company  as 
then  fixed  and  existing  at  the  time  of  said  fun 
payment.  Provided,  however,  that  each  sub- 
scription hereto  shall  be  null  and  void,  and  of 
00  force  or  effect  whatever,  unless  the  main 
line  of  said  railroad,  when  built,  shall  pass 
QttOus^  the  corporate  limits  of  the  town  of 


Lafayette,  Georgia,  and  provided,  further,  that 
these  subscriptions  are  in  lieu  of  aU  other  sub- 
scriptions heretofbre  made  by  us  to  the  stock  of 
said  company."  N.  G.  Warthen  was  one  of 
the  subscribers.  In  June,  1888,  the  ralboad 
was  completed  from  Rome  to  Chattanooga, 
Tenn.,  and  cars  were  run  thereon  on  regular 
schedules.  The  road  was  built  by  a  construc- 
tion company,  under  a  contract  with  the  rail- 
road company,  and  the  latter  assigned  to  the 
construction  company  a  certain  amount  of  Its 
bonds  and  stock,  and  the  subscriptions  already 
obtained,  and  these  that  were  to  be  obtained. 
Warthen's  subscription  was  of  the  latter  dass. 
His  subscription  was  regularly  transferred  and 
assigned,  and  finally  by  assignment  came  Into 
the  hands  of  Jackson.  In  June,  1892,  Jackson 
made  a  demand  upon  Warthen  for  the  payment 
of  Ills  subscription,  which  was  refused;  where- 
upon the  Chattanooga,  Rome  &  Columbus  Ral^ 
road  Company,  for  the  use  of  Jackson,  com- 
menced suit  against  Warthen.  To  this  action 
the  defendant  filed  several  special  pleas,  which 
will  be  found  in  the  report  On  the  trial  of  the 
case  the  juiy  rendered  a  verdict  for  the  de- 
fendant and  the  plaintiff  made  a  motion  for  a 
hew  trial,  which  was  overruled,  and  It  excepted. 

1.  We  will  say  at  the  outset  that  the  paper 
sued  on,  although  assignable,  is  not  such  a  nego- 
tiable Instrument  as  would  protect  the  holder 
from  equities  or  defenses  that  the  maker  there- 
of might  have  against  the  original  holder.  It 
la  simply  a  contract  assigned  by  the  railroad 
company  to  the  construction  company.  Our 
Code  (section  2244)  provides  that  '*all  choses 
In  action  arising  upon  contract  may  be  assigned 
so  as  to  vest  the  title  In  the  assignee,  but  he 
takes  It;  except  negotiable  securities,  subject  to 
the  equities  existing  between  the  assignor  and 
debtor  at  the  time  of  the  assignment  and  mitfl 
notice  of  the  assignment  is  given  to  fibe  person 
liable."  The  paper  sued  on  "betag  one  to  which 
the  maker  can  set  up  any  defense,  as  against 
the  assignee,  tliat  he  could  have  set  up  against 
the  original  holder,  we  will  deal  with  the  case 
as  if  the  original  holder  were  the  plaintiff. 

2.  The  paper  sued  on  provides  that  the  sub- 
scription shall  be  null  and  void  "unless  the 

*  main  line  of  the  said  railroad  when  built  shall 
pass  through  the  corporate  limits  of  the  town 
of  Lafayette."  In  one  of  his  pleas  the  de- 
fendant set  up  that  the  railroad  did  not  pass 
through  the  corporate  limits  of  the  town  of 
Lafayette,  and  that  und6r  this  proviso  hi  the 
contract,  the  subscription  was  null  and  void; 
also,  that  it  was  understood  and  agreed  be- 
tween the  railroad  company  and  the  defendant 
that  the  railroad  should  be  built  upon  the  grade 
of  an  old  railroad,  which  passed  near  the  cen- 
ter of  the  town,  or  upon  a  line  equally  near  the 
center,  but  that  tiie  road  was  constructed  out- 
side the  corporate  limits,  or,  if  wlthhi  the  Umlts, 
upon  the  very  edge  thereof,  and  this  was  only 
a  colorable  compliance  with  the  conditions,  and 
was  fraudulent,  and  in  violation  of  the  terms  of 
the  agreement  and  subscription,  and  this  fraud- 
ulent 'conduct  released  the  defendant.  This 
plea  was  demurred  to,  and  the  demurrer  was 
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oremded,  and  to  this  niUng  the  plaintiff  ex- 
cepted. Under  the  contract  of  8ul>scriptiont  we 
think  the  railroad  company  had  a  right  to  ran 
Ita  track  anywhere  within  the  corporate  limits. 
The  contract  did  not  specify  any  particular  line 
or  route  through  the  town,  nor  did  it  provide 
how  far  it  should  run  frpm  the  corporate  limits. 
It  simply  provided  that  it  should  run  through 
the  corporate  limits.  If  that  was  done,  it  was 
a  sufficient  compliance  with  the  contract*  so 
far  as  the  location  of  its  route  was  conoemed. 

3.  This  contract  could  not  be  varied,  or  new 
tarms  added  to  it,  as  the  defendant  sought  to 
do,  by  proof  of  conversationfi  with  officers  or 
agents  of  the  company  showing  an  understand- 
ing with  hUn  that  the  road  was  to  be  built  on  a 
particular  route  within, the  ooiporate  limits.  If, 
at  the  time  of  making  his  subscription,  he  de- 
sired that  the  road  should  be  built  upon  the  old 
grade,  he  ought  to  have  had  a  stipulatk)n  to  ths^i 
effect  embodied  in  the  writu^.  If  he  had  don^ 
this,  and  the  raihroad  company  had  failed  to 
09piply  with  the  stipulation,  such  failure  wonl4 
have  constituted  a  good  ground  of  defense. 
3ut,  having  signed  a  contract  which  contahied 
no  such  stipulation,  and  which  was  unamb%u«- 
ous,  he  oould  not  show  by  parol  evidence  that 
the  agreement  was  that  the  road  should  be 
built  upon  the  old  grade  without  pleadUig  that 
the  agreement  tp  that  effect  was  omitted  from 
the  writing  by  fcaud,  accident,  or  mlatakje.  ^qe 
Bell  V.  Raik-oad  Co.,  76  Ga.  755;  Weston  v. 
RaUway  Co.,  90  Ga.  289,  15  &  B.  773.  And 
It  is  not  pretended  tbat  any  part  of  the.gontcact 
was  thus  (Hnitted. 

4.  Mere  statements  or  promises  by  the  comr 
palsy's  officers  or  agents^  made  before  the 
contract  of  subscription  was  signed,  to  the 
^ect  t^at  the  railroad  would  be  build  upqp  f 
certain  line,  and  a  failure  to  i^o  build  It  after 
the  contract  was  executed,  would  not  constv 
tute  a  fraud  upon  the  subscriber,  or  afford 
him  any  ground  for  avoiding  payment,  there 
being  no  contention  that  anything  was  omit- 
ted from  the  writing  which  was  intended  to 
he  Inserted  therein.  In  this  case  there  was  no 
evidence  of  any  fraud  whatever,  and  it  was 
error  for  tbe  court  to  charge  the  jury  upon 
the  hypothesis  that  there  wa^.  Mr.  Liumpkln, 
an  attonoiey  at  law  In  the  employment  of  Wil- 
liamson, the  president  of  the  construction 
company,  was  allowed  to  testify,  over  objec- 
ttOD,  that  he  received  a  letter  from  Wil- 
liamson in  which  it  was  stated  that  the  rail- 
road would  be  laid  upon  the  old  grade,  but  be 
could  not  say  whether  this  letter  was  dated 
before  or  after  the  defendant's  subscription 
was  made.  Of  oourse,  if  it  was  made  subse- 
quently, It  would  not  amoimt  to  anything;  If 
made  before,  it  is  very  doubtful  whether  dec- 
larations oC  the  president  of  the  oonstruatlon 
company  as  to  wnere  the  road  would  be  locat- 
ed would  bind  the  railroad  company.  Mven 
If  admissible,  it  does  not  appear  that  the  de- 
fendant knew  of  the  statement  before  he  sign- 
ad  the  contract,  for  Mr.  Lumpkin  testified 
that  be  spoke  of  this  letter  only  to  those  who 
were,  as  he  expressed  it,  "on  the  inside."    He 


kept  it  a  secret,  because  he  was  tbe  agent  of 
Williamson  to  secure  the  right  of  way,  and 
because  he  feared  that.  If  he  mentioned  it  be- 
fore the  right  of  way  was  secured,  the  land- 
owners would  charge  large  prices  for  the 
right  of  way  through  their  land.  Tbe  defend- 
ant himself  does  not  testify  to  any  positive 
promise  or  statement  of  any  officer  or  agent 
of  the  railroad  that  the  track  would  be  laid 
upon  the  old  grade.  In  his  testimony  he  says: 
'*I  think  I  got  that  understanding  from  Mr. 
Williamson  himself,  and  from  parties  that 
were  with  him  at  the  time  the  conversation 
was  going  on."  But  there  is  nothing  in  his 
evidence  more  definite  than  this.  Thurman, 
one  of  the  defendant's  witnesses,  who  was 
alao  a  subscriber  to  the  stock  of  the  company, 
testified  that  he  insisted  that  this  stipulation 
as  to  the  location  of  the  railroad  upon  the 
old  grade  should  be  inserted  in  the  contract, 
but  tbat  I/umpkin  refused  to  insert  it,  saying 
that  he  was  positively  instructed  not  to  put 
IthL 

5,  6.  Another  defense  set  up  by  the  defend- 
ant was  that  he  8aD8crit>ed  to  the  stock  of 
the  Ohattanooga,  Home  &  Columbus  Uailroad 
lUompany,  a^d  that  it  had  sold  out  Its  fran- 
chises, raiJjoad,  and  other  property  to  another 
railroad  company,  and  the  purcnaser  could 
not  issue  him  the  stock  subscribed  for,  and  for 
that  reason  he  should  not  be  compelled  to  pay 
his  subscription.  The  charter  of  the  Ghatta^ 
nooga,  Home  &  Columbus  Kaibroad  Company 
authorized  it  to  sell  its  property  and  fran- 
chises to  any  other  company,  and  tbe  exe]> 
else  of  this  power  would  not  affect  the  sub- 
scription. SSee  Thomp.  tJorp.  |  V^l,  If  the 
plaintiff  company  had  made  a  valid  and  legaj 
sale  of  its  franchises  and  property  to  another 
company,  the  defendant,  under  his  contract, 
could  have  insisted  on  receiving  the  stock 
from  the  purchasing  company  when  he  paid 
the  subscription.  It  appears,  however,  fron? 
the  record,  that  the  sale  was  set  aside  by  a 
court  of  competent  Jurisdiction,  and  that  the 
plaintiff  company  was,  at  the  time  of  the 
trial,  still  In  exlsteiace.  It  is  true,  the  com- 
pany waa  to  the  hands  of  the  court,  through 
Its  receiver,  Imt  that  did  not  destroy  the  cor- 
poration. It  still  lived,  and  on  the  payment 
of  the  subscription  It  had  the  power  and  right 
to  Issue  its  stock  to  any  subscriber  who  was 
entitled  thereto.  Admitting,  for  the  sake>pf 
the  argument,  that  this  plea  had  merit  in  it 
when  it  was  filed,  it  had  no  merit  in  it  at  the 
trial;  and  it  waa  competent  for  the  platntifl 
company  to  prove  that  the  stock  was  ready  for 
delivery,  and  would  be  dellyered  on  payment 
of  the  subscriptioiL  That  it  had  no  value  was 
Immaterial. 

*  7.  The  subscription  contract  was  signed  in 
September,  1S87.  In  lims  the  legislature 
amended  the  charter  of  the  plaintiff  company, 
thereby  making  material  and  fundamental 
changes.  Among  other  things,  it  was  provid- 
ed In  the  amendment  that  "unless  ten  miles 
of  road  authorized  by  this  act  shall  be  actual- 
ly built  and  occupied  within  five  years  from 
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the  passage  of  tbls  act,  tben  tbe  prirlleges 
herein  granted  shall  lapse  and  become  of  no 
effect"  Acts  1888,  p.  171,  §  5.  There  Is  no 
evidence  In  the  record  showing  that  this 
amendment  was  ever  accepted  by  the  com- 
pany or  its  stockholders.  At  the  time  of  the 
trial,  which  was  more  than  five  years  after 
the  act  was  passed,  no  part  of  the  10  miles 
had  been  actually  built  and  equipped,  and  the 
amendment  had  therefore  lapsed,  and  become 
of  no  effect.  The  defendant  set  up  In  one  of 
his  pleas  that  the  amendment  was  made  with- 
out his  consent,  and  that  it  effected  funda- 
mental change  In  the  charter,  and  he  was 
therefore  released  from  his  subscription.  The 
court  charged  that,  if  the  change  was  fun- 
damental, and  made  without  his  consent,  he 
was  released.  Under  the  facts  above  recited, 
we  thinlE  the  charge  was  erroneous.  It  will 
be  observed  that  the  amendment  is  not  man- 
datory, but  merely  permissive.  It  authorizes 
and  empowers  the  plaintiff  company  to  build 
new  roads,  and  to  increase  its  capital  stock, 
but  it  does  not  require  It  to  do  so.  Whatever 
may  be  the  law  as  to  the  necessity  of  a  com- 
pany or  its  stockholders  accepting  a  manda- 
tory amendment,  made  by  the'  legislature  In 
the  Interest  of  the  public,  it  is  well  settled 
that  a  mere  permissive  amendment  to  a  char- 
ter must  be  accepted  by  the  stockholders  of 
the  company.  See,  generally,  on  this  subject, 
1  Beach,  Fub.  Corp.  8  36  et  seq.;  1  Thomp. 
Corp.  §  52  et  seq.;  4  Thomp.  Corp.  §§  53,  80,  et 
seq.;  11  Am.  Law.  Reg.  (N.  S.)  1.  And  see 
Snook  V.  Improvement  Co.,  83  Ga.  (55,  66,  9 
B.  E.  1104,  and  cases  cited.  The  stockholders 
of  the  plaintiff  company  never  having  accept- 
ed the  amendment  to  Its  charter,  nor  acted 
under  it,  the  amendment,  although  authorlssed 
by  the  legislature,  would  not  release  the  de- 
fendant from  his  subscription.  Not  having 
been  accepted,  it  did  not  become  a  part  of  the 
charter,  and  he  cannot  complain.  1  Beach, 
Pub.  Corp.  §  42,  p.  80,  note  1;  Raihroad  Co.  v. 
Irlck,  23  N.  J.  Law,  321. 

8.  The  charter  of  the  plaintiff  compajiy,  at 
the  time  the  defendant  made  his  subscription, 
authorized  It  to  increase  Its  capital  stock  to 
ipiO,000,000,  to  issue  income  bonds,  and  pledge 
its  property  and  franchises,  or  pledge  the  in- 
come to  redeem  them.  It  also  had  power  to 
extend  Its  Hue  from  Rome,  Ga,,  to  the  state 
of  Tennessee,  and  consolidate  with  any  other 
railroad  authorized  to  be  built  by  any  state  in 
the  United  States,  to  build  a  line  of  railroad 
from  Cedartown,  in  Polk  county,  to  Columbus, 
In  Muscogee  county,  and  to  build  a  branch 
railroad  from  any  point  on  its  line  to  Mont- 
gomery, Ala.,  with  the  privilege  of  connecting 
with  any  other  railroad  in  the  state  of  Ala- 
bama, and  to  build  such  other  branch  roads 
as  it  might  see  lit  from  Its  main  line  to  any 
places  or  points  not  exceeding  20  miles  dis- 
tant therefrom.  It  also  had  authority  to  pur- 
chase or  lease  any  other  railroad  chartered 
by  the  laws  of  any  other  state  in  the  Union, 
and  to  sell  or  lease  its  railroad  franchises  and 
property  to  any  other  railroad  company,  and 


also  to  consolidate  Its  railroad  with  the  rail- 
road of  any  other  company.  In  1890  the  leg- 
islature passed  a  general  law  for  the  uniform 
amendment  of  special  charters  of  railroad 
companies  which  had  been  granted  or  might 
thereafter  be  granted,  and  provided  tliat  a  rail- 
road company  which  had  been  chartered 
might  apply  to  the  secretary  of  state  and  have 
incorporated  into  its  charter  a  portion  of  the 
general  railroad  law  of  the  state  from  section 
16891  to  section  1689gg  of  the  Code,  Inclusive, 
and  the  acts  amendatory  thereof.  Under  this 
act,  the  plaintiff  company  had  these  different 
sections  of  the  Code  included  In  its  charter. 
The  defendant  Insisted  that  this  was  a  mate- 
rial and  fundamental  change  in  the  charter, 
and  that,  as  it  was  made  after  he  became  a 
stockholder  or  subscriber,  he  was  thereby  re* 
leased  from  his  subscription.  We  have  care* 
fully  read  the  sections  of  the  Code  which  were 
Incorporated  into  the  charter  by  this  amend- 
ment, and  tliey  do  not  differ  materially  from 
the  charter  as  It  stood  before  they  were  in- 
corporated therein.  They  do  not  enlarge  the 
undertaking,  so  far  as  it  entails  new  responsi- 
bilities or  new  hazards  upon  the  company. 
They  merely  enlarge  the  powers  or  prtvllegea 
of  the  company,  without  materially  changing 
Its  original  purpose.  Nor  do  they  authorize  a 
material  departure  from  its  original  design. 
See  Thomp.  Corp.  §  1278.  The  charter  before 
It  was  amended  gave  the  company  substantial- 
ly the  same  powers  as  to  extension  of  Its  road 
that  section  1689J  of  the  Code  gives.  Nor 
would  the  latter  part  of  section  1689m  author- 
ize the  railroad  company  to  remove  its  track 
from  the  town  of  Lafayette.  That  part  of  the 
section  means  that,  after  the  track  has  been 
laid  within  the  corporate  limits  of  a  town  or 
city,  it  shall  not  be  changed  within  the  corpo- 
rate limits  without  the  sanction  of  the  mayor 
and  council,  or  other  governing  body  of  the 
town  or  city. 

9.  In  so  far  as  the  trial  Judge,  in  his  rulings 
upon  demurrers  to  pleas,  in  admitting  or  re- 
jecting evidence,  or  In  charging  the  Jury,  fail- 
ed to  conform  to  what  Is  above  announced, 
error  was  committed.  The  next  trial  should 
be  had  In  accord  with  what  is  here  laid  down 
as  the  law  applicable  to  this  case.  Judgment 
reversed. 


ATKINSON,  J., 
not  presiding. 


providentially  absent,  and 


(93  Va.  729) 


DBLLINGBR  et  al.  v.  POLTZ. 
(Supreme  Co  art  of  Appeals  of  Virginia.     Not. 

12,  1896.) 
Bill  of  Review— Wbett  Lies— Petition  to  Ra- 
BBAB  IK  Trial  Court— Vendor's  Lien— Puir 
80NAL  Degree  before  Sale— Ucardian's  Dkeh 
—Validity— Ratification. 

1.  A  bill  of  review  will  not  lie  to  modify  a  de^. 
cree  of  sale  in  an  action  to  enforce  a  vendor's 
lien,  since  a  bill  of  review  is  a  proper  remedy 
only  where  a  final  decree  is  to  be  corrected,  the 
decree  of  sale  being  interlocutory  only. 

2.  In  an  action  to  enforce  a  vendor*8  lien  on 
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land  deeded  to  defendants  in  exchange  for  other 
land  and  certain  bonds  reserring  a  lien,  two  of 
the  defendants  filed  a  petition  to  enjoin  the  ex- 
ecution of  a  decree  entered  by  default  for  the 
unpaid  purchase  money,  and  appointing  commis- 
sioners to  sell  the  land,  on  the  ground  that  the 
bonds  and  deed  were  executed  by  their  guardian 
during  their  infancy,  and  praying  that  such  de- 
cree be  set  aside  and  reheard,  that  the  deeds  of 
exchange  be  vacated,  and  that  petitioners  be  re- 
stored to  their  original  rights,  etc.  Hdd,  that 
such  petition  should  have  been  treated  as  a  pe- 
tition to  rehear,  and  not  as  a  bill  of  review. 

3.  In  an  action  to  enforce  a  vendor's  lien, 
there  may  be  a  personal  decree  for  the  purchase 
money  before  the  sale. 

4.  A  deed  by  a  guardian  of  his  infant  ward's 
Vmd  is  void,  and  does  not  affect  the  ward's 
ights;   and  this  though  the  guardian  acts  with 

the  approval,  and  as  the  alleged  agent,  of  the 
ward. 

5.  A  contract  for  the  exchange  of  an  infant's 
land,  and  bonds  and  a  deed  of  the  infant,  ex- 
ecuted on  his  behalf  by  his  guardian,  either  as 
agent  or  as  guardian,  as  a  part  of  the  transac- 
tion, cannot  be  ratified  by  the  infant  after  be- 
coming of  age,  since  they  are  void. 

Appeal  from  circuit  court,  Shenandoah  coun- 
ty; Thomas  W.  Harrison,  Judge. 

Bill  Dy  Isaac  Foltz  against  Dilman  P.  Del- 
linger  and  others  to  enforce  a  vendor's  lien, 
In  which  the  bill  was  taken  as  confessed,  and 
a  decree  was  entered  against  defendajits  for 
the  unpaid  purchase  money,  and  commission- 
ers were  appointed  to  sell  the  land;  and  de- 
fendants Charles  P.  and  John  H.  Dellinger 
filed  a  bill  to  enjoin  the  execution  of  such 
decree,  on  the  ground  that  the  contract,  bonds, 
etc.,  which  plaintiff  sought  to  enforce,  were 
executed  on  their  behalf  by  their  guardian 
during  their  infancy,  and  they  were  not  bound 
thereby.  From  a  decree  merely  modifying 
the  decree  of  sale  in  so  far  as  It  operated  as 
a  personal  decree,  defendants  Charles  P.  and 
John  H.  Dellinger  appeal.    Reversed. 

M.  U  Waltcm,  for  appellants.  Williams  & 
Bros.,  for  appellee. 

HARRISON,  J.  The  appellants,  Charles  P. 
and  John  H.  Dellinger,  owned.  Jointly  with 
their  brother,  Hiomas  A.  Dellinger,  certain 
real  estate  In  the  county  of  Shenandoah,  as 
heirs  of  their  deceased  mother,  subject  to  the 
rights  of  their  father,  Dilman  P.  J)ellinger,  as 
tenant  by  the  curtesy.  On  the  22d  day  of 
March,  1889,  Dilman  P.  Dellinger,  the  father, 
and  Thomas  A.  Dellinger  in  his  own  right,  and 
as  guardian  of  his  infant  brothers,  Charles  P. 
and  John  H.  Dellinger,  united  in  a  deed  oon- 
veying  this  land  to  William  J.  and  Jacob  K. 
Ooffman;  receiving  In  exchange  therefor  a 
deed  of  conveyance  for  another  tract  of  land, 
and  agreeing  to  pay,  as  the  difference  in  value 
between  the  two  tracts,  the  sum  of  $1,750,  In 
five  equal  annual  payments,  of  $350  each,  evi- 
denced by  bonds  executed  by  Dilman  P.  Del- 
linger,  the  father,  and  Thomas  A.  Dellinger 
In  his  own  right,  and  as  guardian  of  the  ap- 
pellants. To  secure  these  five  deferred  pur- 
chase-money bonds,  a  vendor's  Hen  was  re- 
served In  the  deed  from  William  J.  Coffman 
and  others  to  the  Dellingers. 

Three  of  these  bonds  were  assigned  to  Isaac 


Foltz,  who  Instttuted  tills  cbancery  stitt,  to 
March- roles,  1885,  in  the  drcnlt  conrt  of  Shen- 
andoah ooonty,  to  enforce  their  payment  l^ 
a  sale  of  the  land.  Among  others,  the  appel- 
lants, who  had  reached  their  majority,  were 
made  parties  defendant  The  bill  sets  forth 
the  facts  already  stated  as  to  the  exchange  of 
lands,  alleges  the  infancy  of  appellants  at  the 
time  of  the  transaction,,  and  charges  that  the 
exchange  was  made  and  the  bonds  executed 
by  their  guardian  with  their  consent,  and  at 
their  request;  that,  since  their  majority,  ap- 
pellants had  approved  and  ratified  the  ex- 
change and  execution  of  the  bonds  by  their 
gnardhin  and  agent;  that  they,  along  with 
theh:  fath^  and  guardian,  were  put  in  pos- 
session of  the  land,  and  have  used,  occupied, 
and  enjoyed  the  same  since  the  date  of  the 
purchase;  and  that  th^  have  made  payments 
on  the  bonds  given  therefor  since  attaining  the 
age  of  21  years. 

On  the  6th  day  of  April,  1895,  the  bill  was 
taken  for  confessed  as  to  all  the  defendants, 
and  a  decree  entered  for  the  balance  of  un- 
paid purchase  money  against  Dilman  P.  Del- 
linger,  Thomas  A.  Dellinger,  and  each  of  the 
appellants,  and  commissioners  appointed  to 
sell  the  land. 

'  On  the  7th  day  of  June,  1895,  the  appel- 
hmts  obtained  an  Injunction  restraining  the  ex* 
ecution  of  this  decree.  In  their  bill  for  an 
injunction  they  set  forth  the  facts  as  already 
stated  in  regard  to  the  sale  and  exchange 
of  their  lands  and  the  execution  of  the  l>onds 
during  their  Infancy  by  their  guardian,  and 
charge  that,  for  some  reason  unknown  to 
them,  their  brother  Thomas  A.  Dellinger  had 
qualified  as  their  guardian.  Ttiey  allege  that 
the  exchange  of  their  land,  and  the  execution 
of  the^bonds  by  Thomas  A.  Dellinger  as  their 
guardian,  was  done  without  consultation  with 
th^m,  that  they  had  never  ratified  or  approved 
of  the  exchange,  that  it  was  not  to  their  ad- 
vantage, that  they  bad  never  paid  one  cent 
on  the  bonds  executed  by  their  gucu^lan*  that 
they  utterly  repudiated  the  contract,  that 
their  guardian  had  no  right,  under  the  law, 
to  make  any  disposition  of  their  interest  In 
the  land,  and  prayed  that  the  decree  of  April 
6,  1895,  be  reheard  and  set  aside,  that  the 
deeds  of  exchange  be  vacated,  that  they  be 
restored  to  their  original  rights,  and  for  gen- 
eral relief. 

On  the  10th  day  of  September,  1895,  both 
causes  were  broug^bt  on  to  be  heard  together, 
-—the  original  cause  upon  the  papers  former- 
ly read,  and  the  injunction  bill  upon  demur- 
rer thereto  and  motion  to  dissolve,— when 
a  decree  was  entered  dissolving  the  injunc- 
tion and  dismissing  the  bill;  having  first, 
howeveis  treated  the  Injunction  as  a  bill  of 
review  for  the  purpose  of  modifying  the  de- 
cree of  sale  In  so  far  as  It  operated  as  a 
personal  decree,  upon  the  ground  that  there 
could  be  no  personal  decree  before  the  sale, 
the  court  holding  that  the  appellants,  al- 
though minors  at  the  time  of  the  sale  and 
exchange  of  the  Jand,  had  reached  their  ma- 


1000 


25  SOUTHBiLSTBRN  REPOETER. 


(Vt. 


jorlty  prior  to  tbe  iairtltatioa  of  tbfi  suit  bj 
Isaac  Foltas,  and  were  made  parties  thereto, 
and  had  made  no  defense,  by  plea,  answer, 
or  otherwise,  and  were  therefore  concluded 
by  the  decree  of  saJe  of  April  6, 1895. 

It  was  error  to  treat  the  injunction  bill  as 
a  bill  of  review  for  the  purpose  of  modifying 
the  decree  of  sale,  a  bill  of  review  being  the 
remedy  wheh  a  fUial  decree  is  to  be  correct- 
ed. The  decree  of  sale  in  this  case  was  not 
flnal,  but  interlocutory,  much  remaining  to 
be  done  to  give  completely  the  relief  conr 
templated  by  the  court.  G<^e'8  Adm'r  v. 
Gilpin,  1  Rob.  (Va.)  22;  Ryan's  Adm'r  v.  Mc- 
Leod,  32  Grat  867;  RawUngs'  Ez'r  v.  Rawl- 
ings,  75  Va.  76.  To  correct  any  error  in  that 
decree,  the  bill  of  injunction  should  have 
been  treated  as  a  petition  to  rehear.  It  was, 
however,  error  to  correct  the  decree  in  the 
particular  mentioned  for  the  reason  given  by 
the  court;  it  being  settled  that  there  may  be 
a  personal  decree  for  the  purchase  money 
before  the  sale,  and  not  merely  for  the  bal- 
ance remaining  due  after  crediting  the  pro- 
ceeds from  the  sale  of  the  land.  Fayette 
Land  Go.  v.  IioulsviUe  &  N.  R.  Go.  (Va.)  24  S. 
B.  1016. 

The  bill  filed  by  the  appellee,  Isaac  Foltz, 
sets  out  a  transaction  void  on  Its  face,  so  far 
as  the  appellants  are  concerned. 

Ghiu'les  P.  and  John  H.  DeUinger  were  not 
parties  to  the  contract  relied  on.  They  did 
not  execute  the  deed  by  which  their  interest 
as  remaindermen  in  the  land  of  their  de- 
ceased mother  was  sold  and  conveyed,  and 
the  deed  executed  by  their  guardian  cannot 
have  the  effect  of  divesting  them  of  that  in- 
terest. The  deed  of  the  guardian  was  un- 
warranted, and  is  of  no  obligatory  force  up- 
on the  appellants.  Healy  v.  Rowan,  6  Grat. 
414. 

Tbe  bill  alleges  that  the  guardian  was  act- 
ing with  the  consent  and  approval  of  appel- 
lants, and  as  their  agent,  in  making  tbe  deed 
and  executing  the  bonds,  ^nd  it  is  contended 
that  this  maizes  the  contract  voidable.  On 
the  face  of  the  deeds  and  the  bonds,  which 
are  filed  as  exhibits  with  the  bill,  Thomas 
A.  DeUinger  appears  to  have  acted  alone  in 
his  capacity  as  guardian,  and  there  is  no 
proof  that  he  was  acting  otherwise;  bmt  If 
he  had,  as  alleged,  been  acting  as  agent,  the 
transaction  would  still  be  void  as  to  appel- 
lants, and  their  rights  unaftected  by  It,  for, 
if  it  be  true  tha/t  one  who  deals  with  an  in- 
fant in  his  own  proper  person  does  so  at  his 
peril,  a  fortiori  is  it  true  when  he  deals 
with  one  who  r^resents  himself  as  agent 
of  the  infant.  It  being  well  settled  that  an 
infant  cannot  empower  an  agent  or  attorney 
to  act  for  him,  and  that  such  an  appointment 
would  be  void.  Nor  can  he  affirm  what 
one  has  assumed  to  do  for  him,  for  he  can- 
not ratify  what  he  could  not  authorlEe.  1 
Minor,  Inst  516;  Mustard  v.  Wohlford's 
Heirs,  15  Grat.  329;  Thomas  v.  Roberts,  16 
Mees,  &  W.  778;  Dexter  v.  HaU,  1.-  Wall.  9; 
Fonda  v.  Van  Home,  15  ^end.  631;   Armi- 


tage  V.  Widoe,  36  Mich.  124;   TriMblood  ?; 

Trueblood,  8  ind.  195. 

The  bill  further  alleges  that,  after  appel- 
lants reached  their  majority,  they  approved 
and  ratified  the  exchange  and  porchase  en* 
tered  into  by  their  guardian. 

In  order  that  a  contract  made  during  in- 
fancy may  be  ratified  after  full  age,  it 
must,  of  necessity,  be  a  oontract  merely 
voidable.  The  contract  under  consideration, 
being  void,  cannot  be  confirmed.  Nothing 
but  a  new  agreement,  made  after  full  age, 
could  operate  to  deprive  the  appellants  ei. 
their  land,  and  none  such  is  alleged. 

The  coiut  is  therefore  of  opinion  that  t2fte 
contract  set  forth  in  the  bill,  by  which  Thom- 
as A.  DeUinger  undertook  to  seU  and  ooa- 
vey  the  interest  of  appellants  in  the  land  of 
their  deceased  mother,  is  void  and  of  no  ef- 
fect 60  far  as  appellants  are  concerned. 

The  court  is  further  of  opinion  that  the  cir- 
cuit court  erred  in  sustaining  the  demurrer 
to  the  bill  of  injunction  filed  by  appellants, 
and  dismissing  the  same.  The  bill  ought  to 
have  been  treated  as  a  petition  to  rehear 
and  correct  the  decree  of  April  6,  1895,  so 
far  as  the  interest  of  appeUants  was  prej- 
udiced thereby;  and  the  decree  of  Septem- 
ber 10,  1895,  after  setting  forth  that  ap- 
pellants were  not  bound  In  any  way  by  the 
deeds  and  the  bonds  executed  by  their  guard- 
ian, should  have  dismissed  the  YAH  of  com- 
plaint as  to  them. 

This  court,  not  being  caUed  upon  to  do  so, 
expresses  no  opinion  as  to  the  propriety  of 
the  decree  of  sale  so  far  as  the  other  defend- 
ants to  appellee's  bill  are  concerned.  His 
rights  as  against  them  are  left  for  such  ac- 
tion as  he  may  be  advised  he  is  entitled  to. 

For  the  foregoing  reasons  the  decree  ap- 
pealed from  must  be  reversed  and  set  aside, 
and  the  cause  remanded  to  the  circuit  court, 
to  be  there  proceeded  with  in  accordance 
with  the  views  expoesaed  in  this  opinion. 


WILCOX  v.  HUNTBB,  Treasurer. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
19,  1896.) 

Mandamus— To  Compel  Acceptakcb  of  Coufoss 
FOB  Tax. 

In*view  of  the  provisions  of  the  act  of  May 
12,  1887,  requiring  a  proceeding  in  court  to  be 
instituted  for  the  collection  of  a  tax  whtt«  pay- 
ment has  been  tendered  in  detached  ooupoiw 
from  state  bonds,  in  which  proceeding  the  de- 
fendant can  plead  his  tender  and  file  his  cou- 
pons, and  shaU  have  judgment  if  their  vaUdity 
is  established,  mandamus  will  not  He  against  a 
treasurer,  at  the  suit  of  one  Uahle  for  a  tax,  to 
compel  the  acceptance  of  a  tender  of  such  cou- 
pons in  payment. 

Petition  by  J.  W.  Wilcox  against  W*  W. 
Hunter,  treasurer  of  Norfolk,  for  a  writ  of 
mandamus.    Denied. 

Maury  &  Maury,  for  petitioner.  E.  Taylor 
Scott,  Atty.  Gen.,  and  H.  B.  Pollard,  for  re- 
spondent 


yii.> 


CTTT  QF  WINC5BSTBB  o.  BEDMOND. 


lOOJl 


KEITH,  P-  Tlie  petition  ot  J.  W-  WUcox, 
a  resident  of  tlie  city  of  Norfolk;  representi 
to  this  court  that  he  is  an  attorney  at  law, 
duly  llcenaed  to  practice  in  the  courts  of  the 
state;  that  the  tax  imposed  upon  hin^  for 
that  privilege  is  $25  per  anni^m;  that,  de- 
siring to  procure  a  license,  he  tendered  to 
W.  W.  Hunter,  treasurer  of  Norfolk,  an  of- 
ficer appointed  by  law  to  receive  said  tax, 
75  cents  in  money,  being  the  amount  of  the 
fee  of  the  commissioner,  and  $25  in  tax-re- 
ceivable coupons  issued  by  tlxe  state,  which 
by  law  are  receivable  in  payment  of  said  tax; 
that  the  coupons  were  past  due,  and  bore 
upon  their  face  stipulations  that  they  are 
receivable  for  all  taxes,  debts,  and  demands 
due  tlie  state;  that  they  were  issued  under 
the  acts  of  the  general  assembly  of  March 
ao,  1871,  and  March  28, 1879.  He  avers  that 
they  are  genuine,  legal  coupons  cut  from  the 
bonds  of  the  state,  and  that  he  has  been 
ready  at  all  times  since  said  tender  to  de- 
liver the  money  and  coupons  to  the  treasur- 
er in  payment  of  the  tax,  and  is  now  ready 
to  do  so;  that  tbe  treaaurer  refuses  to  r»- 
ceive  the  coupons  in  payment  of  the  tax, 
and  to  give  him  the  proper  certificate  there- 
of, which  it  is  necessary  for  him  to  have  in 
order  that  he  may  procure  his  license  from 
the  commissioner  of  the  revenue,  and  that , 
without  such  license  he  is  liable  to  indict- 
ment for  practicing  his  profession:  that  he  has 
no  oth^r  mode  of  relief  in  the  pi;emises  save 
a  writ  of  mandamus  commanding  Hunter, 
treasurer,  to  receive  the  coupons,  and  to  pay 
the  costs  of  this  writ  To  this  petition  Hun- 
ter filed  his  demurrer  and  answer.  In  Hun- 
ter's demiurer  Wilcox  Joins,  and  demurs  to 
Hunter's  answer,  in  which  Hunter  joins,  and 
the  case  is  before  us  upon  these  pleadings. 

The  argument  of  counsel  invites  us  to  re- 
consider the  case  of  Com.  v.  McCullough, 
90  Va.  597,  19  S,  B.  114.  in  which  this  court 
held  that  the  acts  of  March  30.  1871,  and 
March  28,  1879,  were  unconstitutional  and 
void  so  far  as  they  authorized  the  issue  of 
bonds  by  the  state  with  coupons  attached, 
receivable,  at  and  after  maturity  for  all 
taxes,  debts,  dues,  and  demands  due  the 
state.  We  do  not  think  that  it  is  necessary 
to  discuss  the  question  there  decided.  The 
writ  of  mandamus  issues  to  compel  the  per- 
formance of  a  duty  which  results  from  the 
official  station  of  the  party  to  whom  the 
writ  is  directed,  or  from  operation  of  law. 
See  Spell.  Extr.  Relief,  §  1363.  There  is  no 
law  which  imposes  upon  the  respondent  the 
duty  which  the  petitioner  seeks  to  enforce. 
By  an  act  approved  May  12,  1887,  it  is  pro- 
vided that  when  coupons  detached  from 
bonds  of  this  state  shall  have  been  tendered, 
and  the  tax  not  otherwise  paid,  it  shall  be 
the  duty  of  the  attorney  for  the  common- 
wealth to  proceed  by  motion  upon  10  days' 
notice  in  the  circuit  court  having  Jurisdic- 
tion over  the  county  or  corporation  In  which 
said  taxes  sliall  have  been  assessed  to  re- 
cover the  amount  of  the  taxes.  Upon  the 
trial    of    such    motion    the    defendant    may 


plead  the  tender  of  coupons  ia  payment  of 
the  taxes  demanded,  and  file  with  his  plea 
the  coupons  averred  therein  to  have  been 
tendered*  If  the  tender  and  the  genuineness 
of  the  coupons  are  established.  Judgment 
shall  be  for  the  defendant  on  the  plea  of 
tender.  If  he  fails  in  his  defense,  and  the 
taxes  claimed  are  found  to  be  due  the  state, 
the  coupons  filed  by  him,  and  not  found  to 
be  spurious,  shall  be  returned,  and  there 
shall  be  Judgment  for  the  aggregate  amount 
of  taxes  due,  aJad  the  interest  from  the  time 
they  became  due  to  the  date  of  Judgment. 
So  far,  therefore,  from  its  being  the  duty  of 
the  treasurer  upon  the  tender  of  coupons  be- 
ing made  to  him  by  tbe  taxpayer  to  issue  a 
certificate  therefor,  it  is  his  duty  under  the 
law  to  sue  for  and  recover  the  taxes,  unless 
the  defendant,  the  taxpayer,  makes  good 
his  plea  of  tender.  This  involves  no  hard- 
ship. It  is  a  simple  and  inexpensive  mode 
by  which  the  right  of  the  coupon  bolder  to 
pay  in  genuine  coupons  is  preserved,  and  the 
treasury  of  the  state  is  protected  from  hav- 
ing spurious  coupons  foisted  upon  it  There 
is  no  danger  that  the  petitioner  will  be  prose- 
cuted for  practicing  his  profession  without  a 
license.  If  he  has  tendered  genuine  coupons 
in  payment  of  his  tax,  and  those  coupon^ 
are,  as  he  avers,  receivable  by  the  state  in 
payment  of  taxes,  then  he  may  safely  rely 
upon  his  tender  In  any  suit  or  prosecution 
that  may  be  Instituted  against  hixn  for  th^ 
recovery  of  the  tax  or  for  pursuing  his  law- 
ful vocation.  We  are  therefore  of  opinion 
that  the  prayer  of  the  petition  should  be  de- 
nied, with  costs  to  the  defendant 


(M  Va.  7Up 
CITY  OF  WINCHESTBE  v.  REDMOND. 
(Supreme  Court  of  Appeals  of  Virginia,    ^ev. 
19,  18960 

ICuvnoiPAL  GoikFORATioitfl  --  PowBBs  —  OrPBBmo 
Bbwjlrd  roR  Criminju.8. 

1.  In  the  absence  of  express  authorily  confer- 
red by  its  charter  or  by  general  law,  a  munici- 
pal corporation  has  no  power  to  offer  and  pay  a 
reward  for  the  apprehension  tfnd  conviction  of 
persons  violating  the  odmiaal  laws  of  the  state. 

2.  Authority  to  a  council  of  a  city  to  offer  a 
reward  for  the  detection  of  criminals  cannot 
be  inferred  from  a  **general  welfare"  clause  of 
its  charter,  the  matter  being  properly  a  sub- 
ject of  state,  and  not  manicipaL  jurisdiction. 

3.  The  otter  by  a  city  council  of  a  reward 
which  it  has  no  authority  to  pay  is  ultra  vires, 
and  creates  no  obligation  enforceable  against 
the  city* 

Error  to  circuit  court,  Frederick  county; 
Thomas  W.  Harrison,  Judge. 

Action  by  Bedmond  against  the  city  of 
Winchester.  Judgment  for  plaintiff,  and  de- 
fendant, brin^  error.    Reversed. 

R.  M.  Ward,  for  plaintiff  in  error.  Wil- 
liam R.  Alexander  and  R.  T.  Barton,  for  de- 
fendant in  error. 

RIELY,  J.  This  case  is  before  us  upon  a 
writ  of  error  to  a  Judgment  of  the  circuit 
court  of  Frederick  county,  rendered  against 
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the  city  of  Winchester,  for  the  amount  of  a 
reward  offered  by  Its  common  council  for 
the  apprehension  and  conviction  of  incendia- 
ries. The  main  and  important  question  for 
our  determination  is:  Did  the  council  have 
the  power,  under  the  law,  to  offer  the  reward, 
and  bind  the  city  for  its  payment?  A  munic- 
ipal corporation,  as  well  as  other  corpora- 
tions, is,  in  this  county  at  least,  the  creature 
of  the  legislative  power  of  the  state,  and  its 
charter  is  its  constitution  and  fundamental 
law.  Upon  the  provisions  of  its  charter  and 
such  other  statutes  of  the  state  as  are  ap- 
plicable to  cities  and  towns  depend  the  pow- 
ers that  are  conferred  upon  the  corporation, 
and  that  may  be  exercised  by  its  council, 
which  is  its  legislative  body.  It  possesses  no 
powers  except  those  conferred  upon  It,  ex-, 
pressly  or  by  fair  implication,  by  the  law 
which  created  it  and  other  statutes  applica- 
ble to  it,  and  such  other  powers  as  are  es- 
sential to  the  attainment  and  maintenance 
of  its  declared  objects  and  purposes.  It  can 
do  no  act,  nor  make  any  contract,  nor  incur 
any  liability,  that  is  not  thus  authorized. 
These  principles  lie  at  the  foundation  of  the 
law  of  municipal  corporations,  and  are  the 
guides  in  the  construction  and  adjudication 
of  their  powers.  **It  is  a  general  and  undis- 
puted proposition  of  law,"  says  a  distinguish- 
ed jurist  and  eminent  commentator  in  his 
excellent  treatise  on  this  subject,  "that  a 
municipal  corporation  possesses  and  can  ex- 
ercise the  following  powers,  and  no  others: 
First,  those  granted  in  express  words;  sec- 
ond, those  necessarily  or  fairly  implied  In  or 
incident  to  the  powers  expressly  granted; 
third,  those  essential  to  the  declared  objects 
and  purposes  of  the  corporation,— not  simply 
convenient,  but  indispensable.  Any  fair, 
reasonable  doubt  concerning  the  existence 
of  power  is  resolved  by  the  courts  against 
the  corporation,  and  the  power  is  denied." 
DilL  Mun.  Ck>rp.  (3d  Ed.)  §  89.  The  city  of 
Winchester  is  a  municipal  corporation  char- 
tered by  the  legislature  of  the  state.  An  in- 
spection of  its  charter  discloses  that  no  ex- 
press power  wtus  given  to  the  corporation  to 
offer  a  reward  for  the  detection,  apprehen- 
sion, or  conviction  of  offenders  against  the 
criminal  laws. of  the  state.  Nor  does  any 
statute  of  the  state  confer  npon  municipal 
corporations  such  authority. 

But  it  is  claimed  that  the  exercise  of  such 
power  is  authorized  by  section  9  of  the  char- 
ter of  the  city,  which,  after  conferring  upon 
the  council  a  number  of  particular  powers, 
authorizes  It  '*to  do  all  such  things  as  it  may 
deem  proper  for  the  prosperity,  quiet,  and 
good  order  of  the  city."  This  language, 
though  very  broad,  is  yet  not  without  Its 
proper  limitation.  It  is  to  be  construed  with 
reference  to  the  object  contemplated  by  the 
state  in  the  grant  of  the  charter,  and  the  ex- 
tent of  the  power  it  confers  is  to  be  meas- 
ured and  limited  by  the  purposes  for  which 
the  corporation  was  created,  A  municipal 
corporation  is  a  local  and  subordinate  gov- 


ernment, created  by  the  sovereign  anthority 
of  the  state,  primarily  to  regulate  and  ad- 
minister the  local  and  internal  affairs  of  the 
city  or  town  incorporated,  in  oontradlstinctloti 
to  those  matters  which  are  common  to  and 
concern  the  people  at  large  of  the  state.  And 
it  is  only  in  regard  to  the  local  and  internal 
affairs  of  the  city  or  town^  that  its  ^ooancli 
unless  expressly  authorized,  has  the  right 
to  legislate.  To  this  end,  specific  powers  are 
usually  given  in  express  words;  and  when 
a  general  and  indefinite  power,  as  the  one  un- 
der consideration,  is  superadded,  it  is  to  be 
confined  in  its  exercise  to  the  ordinary  ob- 
jects and  purposes  of  municipal  corporations, 
and  not  to  be  construed  to  comprehend  a 
matter  which  is  common  to  the  state,  and  af* 
fects  its  people  at  large.  The  line  of  dis- 
tinction may  not  always  be  perfectly  dear. 
Gases  doubtless  do  sometimes  arise  when  it 
is  not  readily  perceived  whether  the  power 
exercised  by  the  council  of  a  city  or  town  Is 
implied  in  the  powers  expressly  given,  or  la 
necessary  to  the  accomplishment  of  the  ob- 
jects and  purposes  of  the  corporation,  or 
whether  It  Is  wholly  a  state  power,  and  only 
to  be  exercised  by  its  legislature;  but,  as 
respects  the  particular  case  before  us,  there 
is  no  such  difficulty.  Here  the  line  of  dis- 
tinction Is  clearly  and  broadly  marked. 

Orime  is  an  offense  against  the  state,  and 
not  against  the  city,  town,  or  county  In  whldi 
it  may  be  committed,  as  distinguished  ftom 
the  rest  of  the  state.  The  offense  Is  against 
the  sovereign  authority,  and  not  against  the 
individual  or  particular  community.  All  the 
people  of  the  state  are  concerned  In  the  pun- 
ishment and  suppression  of  crime.  And  the 
state,  whose  prerogative  it  is  to  punish  crime, 
has  made  adequate  provision  for  the  vindica- 
tion of  the  public  justice.  When  a  crime  has 
been  committed,  it  is  her  law,  and  not  that  of 
the  corporation,  that  is  broken.  She  has  pre- 
scribed penalties  for  the  various  species  of 
crime,  and  enacted  laws  for  the  arrest,  trial, 
and  punishment  of  criminals.  They  are  arrest- 
ed by  her  officers,  and  tried  by  her  judiciary 
under  her  laws.  The  state  constantly  makes 
use  of  officers  of  the  corporation  in  the  dis- 
charge of  its  governmental  functions,  and  re- 
quires them  to  perform  within  the  corporate 
limits  duties  not  strictly  or  properly  local  or 
municipal  in  their  nature.  In  the  perform- 
ance of  such  duties,  they  exercise  state  pow- 
ers, and  are  in  that  respect  state  officers.  As 
was  said  by  Judge  Staples  in  Burch  v.  Hard- 
wlcke,  30  Grat.  24,  34:  "When  the  mob  rages 
in  the  streets,  when  the  Incendiary  and  assas- 
sin are  at  work,  they  do  not  offend  against  the 
city,  but  against  the  state.  When  they  are 
detected  and  airested,  it  Is  by  the  cMef  of  po- 
lice and  his  subordinates,  under  the  authori- 
ty of  the  state  laws,  and  as  an  officer  of  the 
state;  and,  when  they  are  tried  and  convicted, 
it  is  by  officers  representing  the  state  and 
her  sovereign  power."  Municipal  corporations 
are  chartered,  as  we  have  seen,  to  regulate  and 
administer  the  local  and  internal  oonceni* 
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of  the  people  of  the  partlctilar  locality  which 
Is  Incorporated.  They  are  not  created  to  ex- 
ecute the  criminal  laws  of  the  state.  That  is 
a  matter  for  which  the  state  has  made  ample 
provision  by  general  statutes,  and  with  which 
the  corporation,  as  such,  has  nothing  to  do, 
unless  expressly  authorized  hy  Its  charter  or 
by  statute.  Hence  the  offer  of  a  reward  for 
the  apprehension  jwd  conviction  of  an  offend- 
er against  the  criminal  law  of  the  state  is 
the  exercise  of  a  state  power,  and  is  foreign 
to  the  objects  and  purposes  of  a  municipal 
corporation.  It  is  not  an  ordinary  corporate 
power,  nor  incident  to  it  Such  power  was 
not  expressly  conferred  upon  the  common 
council  of  the  city  of  Winchester;  nor  Is  it 
comprehended  by  the  "general  welfare"  clause 
of  its  charter,  heretofore  quoted. 

When  a  crime  has  been  committed,  and 
there  is  reason  to  fear  that  the  person  charged 
therewith  cannot  be  arrested  In  the  common 
course  of  proceeding,  or  when  an  ofFense  has 
been  committed,  but  the  person  guilty  thereof 
is  unknown,  the  legislature  has  conferred  up- 
on the  executive  of  the  state  the  authority  to 
offer  a  reward  for  apprehending  and  securing, 
or  for  the  detection  and  conviction  of,  such 
person,  as  the  case  may  be.  Code  Va.  §  4197. 
This  is  as  far  as  the  legislature  has  deemed 
It  wise  or  expedient  to  confer  such  authority. 
It  might  sometimes  be  convenient  and  ex- 
pedient for  municipalities  and  the  authorities 
of  a  county  to  possess  such  power,  but  It  is 
a  power  that  would  be  lilible  to  great  abuse. 
However,  with  its  convenience  or  expediency 
we  have  nothing  to  do.  That  is  a  matter  sole- 
ly for  the  consideration  of  the  legislature. 
Our  duty  Is  confined  to  the  interpretation  of 
the  charter  of  the  city  and  the  statutes  which 
confer  any  powers  upon  it,  and  thdr  adjudica- 
tion. If  the  power  has  not  been  expressly  grant- 
ed, or  is  not  necessarily  implied,  it  does  not  ex- 
tot  If  it  be  even  doubtful,  the  doubt  must  be 
resolved  against  the  existence  of  the  power. 
The  legislature  has  not  expressly  given  such 
authority  to  the  city  of  Whichester.  It  is  not 
necessarily  or  fairly  implied  in  any  express 
power  granted  to  it;  and  its  possession  is  not 
indispensable  to  the  performance  of  its  cor- 
porate duties,  or  the  accomplishment  of  the 
purposes  of  Its  incorporation.  Oooseqnently, 
the  offer  of  the  reward  by  its  common  council 
for  the  apprehension  and  conviction  of  hicen- 
diaries  was  beyond  its  power.  It  was  an  act 
ultra  vires,  and  void. 

The  decisions  upon  this  question  have  not 
been  uniform.  It  has  been  held  by  some 
courts  (Crawshaw  v.  Oity  of  Roxbury,  7  Gray, 
874,  and  Borough  of  York  v.  Porscht,  23  Pa. 
St  391)  that  municipal  corporations  possess 
the  authority  to  offer  rewards  for  the  appre- 
hension and  conviction  of  offenders  against 
the  criminal  law;  but  the  existence  of  the 
power  has  been  oftener,  and  we  think  correct- 
ly, denied  by  courts  of  equal  dignity  and  re- 
spectability (Crofut  V.  City  of  Danbury,  65 
Conn.  2\H,  32  Atl.  365;  Hanger  v.  City  of  Des 
Moines,  52  Iowa,  193,  2  N.  W.  1105;  Abel  v. 


Pembroke,  61  N.  H.  359;  Gale  v.  Inhabitants 
of  South  Berwick,  51  Me.  174;  Butler  v.  Olty 
of  Milwaukee,  15  Wis.  498;  Patton  v.  Ste? 
phens,  14  Bush;  324;  Murphy  v.  Oity  of  Jack- 
sonville, 18  Fla.  318;  and  Baker  v.  dty  of 
Washtogton,  7  D.  O.  134). 

The  reward  claimed  by  the  defendant  in  er- 
ror, being  a  contract  in  excess  of  the  powers 
of  the  council  of  the  city  of  Winchester,  con- 
stituted no  ground  of  action  against  the  city, 
and  it  was  not  liable  for  Its  payment  **The 
general  principle  of  law  is  settled  beyond  con- 
troversy," says  Judge  Dillon,  "that  the  agents, 
officers,  or  even  city  council  of  a  municipal 
corporation  cannot  bind  the  corporation  by 
any  contract  which  is  beyond  the  scope  of  its 
powers.  •  •  •'•  And,  again:  'Tt  is  a  gen- 
eral and  fundamental  principle  of  law  that  all 
persons  contracting  with  a  municipal  corporar 
tion  must  at  their  peril  inquire  into  the  power 
of  the  corporation  or  of  its  officers  to  make 
the  contract;  and  a  contract  beyond  the  scope 
of  the  corporate  power  is  void,  although  it  be 
under  the  seal  of  the  corporation."  1  Dill. 
Mun.  Corp.  (8d  Ed.)  §§  457,  447.  See,  also, 
Bunch's  Ex'r  v.  Fluvanna  Co.,  86  VIeu  457,  10. 
S.  E.  532.  The  demurrer  to  the  declaration 
should  have  been  sustained,  and  the  suit  dis- 
missed. This  being  our  conclusion,  any  con- 
sideration of  the  other  Interesting  questions 
raised  and  discussed  by  counsel  is  rendered 
unnecessary.  For  the  reasons  given  in  this 
opinion,  the  Judgment  of  the  circuit  court 
must  be  reversed. 


(n  Va.  e7S) 

KAUFMAN  V.  OHARIX>TTBSVILLB 
WOOLEN  MILLS  CO. 
(Supreme  Court  of  Appeals  of  Virgiiila.     Nov. 
19, 1896.) 
Sals  ot  Stook— Rbsbrvatioit  ot  Divtdbhi>. 
One  who  sells  stock,  reserving  the  dividend 
that  may  be  declared  at  a  certain  date,  cannot 
dalm  the  stock  dividend  then  declaredt  out  only 
the  cash  dividend. 

Appeal  from  circuit  court,  Albemarle  county; 
Daniel  A.  Grlmsley,  Judge. 

Action  by  M.  Kaufman  against  the  Char- 
lottesville Woolen  Mills  Company.  Judgment 
for  defendant    PUOntiff  appeals.    Affirmed. 

Duke  ft  Duke,  for  appellant  Geoige  Per- 
kins, for  appellee. 

HARRISON,  J.  This  controversy  grows  oat 
of  an  exchange  of  8to<^,  ^reserving  dividends. 

On  the  Sd  of  January,  1896,  William  Hotopp 
sold  to  M.  Kaufman  SO  shares  of  the  capital 
stock  of  the  Monticello  Wine  Company,  par  val- 
ue $100  per  share,  for  40  shares  of  the  capital 
stock  of  the  Charlottesville  Woolen  Mills  Com- 
piany,  par  value  $50  per  share;  it  being  under- 
stood and  agreed  between  the  parties  that  Ho- 
topp was  to  receive  whatever  dividend  was  de- 
clared on  the  stock  of  the  Monticello  Wine  Com- 
pany for  January,  1896,  and  Kaufman  was  to 
receive  whatever  dividend  was  declared  on  the 
stock  of  the  Charlottesville  Woolen  Mills  Com 


vm 


25  S0UTHBlA9TaBN  BBPORTER. 


(V%. 


pany  lor  January,  1S96.  Bach  received  from 
the  other  tbe  scrip  r^resentlng  the  stock  pur- 
chased in  the  exchange,  and  the  stock  was  duly 
tzansferred  to  the  parties  on  the  books  of  the 
companies. 

On  the  14th  day  of  January,  1806,  the  Char- 
lottesville Woolen  MiUs  Company  held  Its  reg- 
ular annual  stockholders*  meeting,  and  declared 
a  cash  dlyidend  of  10  per  cent;  and  there  be; 
Ing  an  accumulated  surplus  in  the  treasury,  and 
the  stockholders  deeming  it  expedient,  the  fol- 
lowing resolution  was  unanimously  adopted: 
"Resolved,  that  the  capital  stock  of  said  com- 
pany, both  common  and  preferred,  be  increased 
to  a  total  sum  of  $200,000;  said  Increase  to  be 
made  by  capitalizing  so  much  of  the  surplus  of 
this  company  as  will  be  sufficient  to  accom* 
plish  the  above  purpose,  and  issuing  therefor 
common  stock  of  the  company,  pro  rata,  among 
the  present  holders  of  both  common  and  prefer- 
red stock,  according  to  their  respective  hold- 
ings/' In  pursuance  of  this  resolution  the  cap- 
ital stock  of  the  company  was  increased  27  per 
cent,  and  new  certificates  Issued  to  the  stock" 
holders  in  proportion  to  the  interest  of  each. 
Hotopp  received  the  dividend  reserved  by  him 
on  the  wine  company  stock,  and  E^aufman  re- 
ceived the  10  per  cent  cash  dividend  which  was 
distributed  to  the  stockholders  on  the  stock  of 
the  Woolen  Mills  Company.  Kaufman,  how- 
ever, claims  that  under  his  contract  he  is  also 
entitled  to  the  27  per  cent  surplus  earnings  in 
the  treasury  which  was  capitalized  by  the  com* 
pany.  That  Inasmuch  as  the  cash  was  in  tha 
treasury,  representing  this  27  per  cent,  and 
could  have  been  distributed  as  a  dividend  to 
the  stockholders,  therefore  the  stock  dividend  of 
27  per  cent  r^nresented  profits  of  ttie  company, 
and  constituted  part  of  the  dividend  to  whldi 
he  was  entitled  under  his  contract.  Hotc^;^  dis- 
putes this  dalm,  and  contends  that  the  stock 
dividend  did  not  pass;  that  all  Kaufman  was 
entitled  to  under  the  contract  was  the  cash  divi- 
dend of  10  per  cent,  declared  by  the  company, 
which  was  paid  to  him. 

A  stock  dividend  is  not,  in  the  ordinary 
sense,  a  dividend;  the  latter  being  the  distri- 
bution of  profits  to  sto^holders,  as  income 
from  their  investment.  A  stock  dividend  is 
merely  an  increase  in  the  number  of  shares, 
the  increased  number  representing  exactly 
the  same  property  that  was  represented  by 
the  smaller  number  of  shares.  The  corporate 
property  remains  the  same  after  the  stock  is 
Increased  as  before,  and  the  interest  of  each 
stockholder  in  the  corporate  property  is  elfao 
unchanged.  He  merely  holds  a  new  repre- 
sentative or  evidence  of  that  interest  Kauf- 
man sold  and  Hotopp  bought  the  interest  of 
the  former  in  the  corporate  property  of  the 
Woolen  Mills  Company  represented  by  a  cer- 
tificate for  40  shares.  Hotopp,  after  the 
shares  were  increased,  owned  no  greater  in- 
terest in  the  corporate  property  than  he  bought 
from  Kaufman.  The  same  interest,  after  the 
increase,  was  represented  by  a  certificate  for 
51  shares,  instead  of  40. 

Corporate  earnings  are,  until  distributed  by 


the  company,  part  of  the  corporate  property. 
The  stockholder  has  an  interest  in  soch  earn- 
ings, as  he  has  in  all  the  other  oorponUe  prop- 
erty, in  proportion  to  his  stock;  but  he  Js  not 
entitled  to  the  control  or  use  of  the  same,  egc:« 
cept  such  portion  thereof  as  the  ootporatian, 
acting  in  good  faith,  may  Separate  ftom  the 
corporate  property,  and  distribute  to  the  stocky 
holders  as  dividend  or  Inoome. 

The  accumulated  profits  of  a  corporation  be- 
long to  the  company,  and  acting  in  good  faith, 
and  for  the  best  interests  of  all  ooncemed,  the 
corporation  may  capitalize  the  surplus,  or  It 
may  hivest  it  in  its  work  and  plant,  so  aa  to 
secure  and  increase  the  permanent  value  of 
its  property,  or  it  may  reserve  part  oC  the  earn- 
ings of  a  proaperous  year  to  make  up  for  a 
possible  lack  of  profits  in  future  years,  or  it 
may  distribute  its  earnings  at  onoe  to  its 
stockholders,  as  income. 

Which  of  these  courses  is  to  be  pursued 
must  be  determhied  by  the  directors,  with  doe 
regard  to  the  condition  of  the  oomiiany'B  prop- 
erty and  affairs  as  a  whole;  and,  unless  In 
case  of  fraud  and  bad  faith  on  their  part,  their 
discretion  in  th^s  respect  cannot  be  control- 
led by  the  courts.  Gibbon^  v.  Mahoi^  UK  U. 
S.  549, 10  Sup.  Ot.  1057.  The  case  cited  is  an- 
alogous to  that  at  bar,  being  a  oontioversy  be> 
tween  a  life  tenant  and  remainderman,  the 
former  claiming  the  right  to  enjoy  as  income 
a  stock  dividend  declared  from  the  accumu- 
lated earnings  of  the  company;  but  the  court, 
after  reviewing  the  authorities,  both  Eoglisb 
and  American,,  reaches  the  conclusion  that 
the  new  shares  Issued  in  pursuance  of  the 
stod^  dividend  must  be  treated  as  capital,  the 
income  therefrom  alone  beizig  payable  to  the 
life  tenant 

In  the  case  at  bar  it  is  clear,  on  reason  and 
authority,  that  the  proper  construction  of  the 
contract  between  the  parties  is  that  Kaufman 
retained  to  himself  whatever  dividend  was 
declared  in  Januajry*  1806,  aathe  ordinary  and 
usual  fruit  of  the  investment  he  was  parting 
with.  This  he  received  when  the  cash  divi- 
dend of  10  per  cent  declared  for  the  stockheld- 
ece  was  paid  to  him. 

The  stock  dividend  of  27  per  cent  repceeent- 
ed  part  of  the  oorporate  property  sold  to 
Hotopp,  in  which  Kaufman  reserved  no  inter- 
est and  was  therefore  not  entitled  to  the  whole 
Qg  any  part  thereof. 

The  Judgment  of  the  court  below  Is  correct, 
and  must  be  afilrmed. 


(93  Va.  €98) 
SPJLMAN  et  al.  v.  GILPIN. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
26,  1896.) 

BiUi  OF  Rbvibw*-Weut  CoNSTiTuns  —  Rbbkar- 
XNO  IN  X111A.L  Court. 

In  an  action  to  enforce  purchase-money 
bonds  dae  for  lots  bold,  after  a  decree  for  want 
of  answer  was  entered  against  the  latter  for 
the  amount  due,  and  a  commissioner  was  ap- 
pointed to  make  sale,  defendants  fiied  a  paper 
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alleging  that  the  decree  was  a  snrprise,  into 
which  they  were  misled  by  an  agreement  snp- 
fosed  ta  exiat  with  their  coassel  that  the  cause 
was  not  to  be  heard  at  the  time  it  was,  and  that 
they  had  a  complete  defense,  etc.  add,  that 
•nch  paper  could  not  be  treated  as  a  bill  of  re- 
view, since  the  decree  attacked  was  interlocu- 
toiy»  and  a  bill  of  reriew  will  only  lie  to  review 
or  set  aside  a  final  decree. 

On  Rehearing. 

In  an  action  to  enforce  payment  of  pur- 
chase-money bonds,  after  a  decree  for  want  of 
answer,  entered  when  defendants  were  present 
in  court,  appointing  a  commissioner  to  make 
sale  of  the  lots,  and  after  the  sale,  but  before 
confirmation,  defendants  filed  a  paper  alleginip 
facta  constituting  a  complete  defense;  that 
there  was  an  understanding  between  the  coun- 
sel that  the  suit  was  not  to  be  heard  until  cer- 
tain other  suits  involving  the  same  Question 
were  decided,  and,  when  neard,  the  depositions 
in  the  other  suits  were  to  be  used  so  far  as  ap- 
plicable; that,  when  the  decree  was  entered* 
they  were  so  taken  by  surprise  that  they  did 
not  recall,  in  such  manner  as  to  present  them 
to  the  court  in  proper  form,  the  facts  which 
would  have  entitled  them  to  a  continuance.  At 
the  time  of  the  decree,  defendants  did  not  make 
objection  to  the  cause  being  heard,  and  to  thef 
court's  refosal  to  continue  a  part  of  the  reo' 
ord.  Held,  that  such  paper,  treated  as  a  peti- 
tion for  rehearing^  was  sufQcient.  Harrison  and 
Buchanan,  JJ.,  dissenting. 

Appeal  from  ciicoit  court.  Page  county; 
Thomas  W.  Harrison,  Judge. 

Action  by  A.  G.  Gilpin  against  Spilman, 
Adams  &  Co.  to  enforce  the  payment  of  cer- 
tain purchase-money  bonds  due  and  held  by 
plaintiff  for  lots  sold  to  defendants,  in  which 
there  was  a  decree  against  defendants  for 
want  of  answer,  for  the  amount  due,  and  a 
commissioner  was  appointed  to  make  sale  of 
the  lots  unless  such  sum  was  paid  in  30  days. 
After  the  sale  was  made  and  reported  for  con- 
firmation, defendants  filed  a  paper,  in  which 
they  complained  of  the  decree  rendered 
against  them,  on  the  ground  of  surprise,  and 
asked  that  such  paper  be  treated  as  a  bin  of 
review  or  petition  for  rehearing,  and  that  they 
be  allowed  to  make  their  defense,  etc.  From 
a  decree  denying  the  relief  prayed  by  defend- 
ants, and  dismissing  their  bill  of  review  or 
for  rehearing,  and  confirming  the  report  of 
sale,  defendants  appeal.    Reversed. 


MarshaU  McCkttanick,  tat 
ten  ft  Bqyd,  for  appellee. 


appefianta.    Bai^ 


.  HARRISON,  J.  In  March,  1802,  A.  G. 
Gflpbi  instituted  suit  in  the  circuit  court  of 
Fage  county  ftgainst  Spilman,  Adams  &  Oo., 
t»  enforce  the  payment  of  certain  purchase^ 
money  bonds  due,  and  held  by  him,  for  two 
Iot9  sold  to  Spilman,  Adams  &  Ck>.  by  the 
Vafley  Land  &  Improvement  Co.  On  the  22d 
day  of  April,  1892,  a  decree  was  entered,  giv- 
ing the  defendants,  on  their  motion,  90  days 
in  which  to  file  their  answer.  The  cause  was 
continued  from  time  to  time  v^rithont  further 
action  until  January  20,  1894,  when,  no  an- 
swer being  filed,  a  decree  was  entered  against 
th^  defendants  for  the  amount  due,  as  shown 
by  their  bonds  filed  with  the  bill,  and  a  com- 
missioner appointed  to  make  sale  of  the  lots. 


unless  the  sum  decreed  was  paid  in  30  days. 
The  sale  was  duly  made,  and  reported  to  the 
conrt  at  the  April  term,  1894,  for  confirma- 
tion. At  the  same  time,  Spilman,  Adams  & 
Co.,  the  defendants,  appeared,  and  filed  a  pe- 
tition in  said  cause,  in  which  they  complain 
of  the  decree  rendered  against  them,  and 
charge  that  they  will  sustain  irreparable  in- 
Jury  if  said  decree  is  enforced.  They  insist 
thsLt  the  decree  complained  of  was  a  great  sur- 
prise, into  which  they  were  misled  by  an 
agreement,  supposed  to  exist  with  their  coun- 
sel, that  the  cause  was  not  to  be  heard  at  the 
time  it  was;  that  they  had  an  ample  and 
complete  defense,  which  they  could  have  made 
to  the  demand  against  them,  and  which  they 
could  then  make  if  an  opportunity  was  af- 
forded. They  further  ask  that  the  petition 
filed  by  them  be  treated  as  a  bill  of  review  or 
petition  for  rehearing,  as  the  nature  of  the 
case  may  require;  that  they  be  allowed  to 
prepare  their  defense  by  such  pleas,  answers, 
and  depositions  as  they  may  be  advised  are 
necessary.  Afiidavlts  were  filed  with  the  pe- 
tition In  support  of  its  allegations,  and  a  de- 
cree was  entered,  bringing  the  cause  on  to 
be  heard  npon  the  report  of  sale,  the  petition 
and  afiSdavits  filed  by  the  defendan'ts,  and 
submitting  the  cause  to  the  Judge  to  be  de- 
cided in  vacation,  with  leave  to  the  plaintiff 
t6  file  In  20  days  afildavlts  in  reply  to  those 
fOefl  by  the  defendants.  On  the  20th  day  of 
June,  1894,  a  decree  was  entered,  denying  the 
prayer  of  the  bill  of  review  or  petition  for  re- 
hearing, dismissing  the  same,  and  confirming 
the  report  of  sale.  Prom  this  decree  an  appeal 
was  allowed  by  one  of  the  Judges  of  this 
court. 

Thete  are  bnt  two  circumstances  which  are 
proper  grounds  for  a  bill  of  review.  It  must 
allege  either  error  of  law  on  the  face  of  the 
record,  or  newly-discovered  evidence;  and  It 
will  only  be  received  when  it  seeks  to  review 
or  set  aside  a  final  decree.  4  Minor,  Inst  pt. 
2,  p.  1268;  Bart  Ch.  Prac.  382;  2  Rob.  Prac. 
(Old)  p.  414.  The  petition  filed  to  this  case  does 
not  allege  either  circumstance  necessary  for 
ft  to  be  treated  as  a  bill  of  review;  and  it 
seeks  to  set  aside  an  interlocutory,  and  not  a 
final,  decree,  the  established  definition  of  a 
final  decree  being:  "A  decree  that  ends  the 
cause,  so  that  no  further  action  of  the  court 
in  the  cause  Is  necessary."  Battaile  v.  Hos- 
pital for  Insane,  76  Va,  6S.  It  is  clear,  there- 
fore, upon  well-settled  principles,  that  this 
paper  cannot  be  treated  as  a  bill  of  review. 

In  order  to  obtain  reWef  In  equity  from  in- 
Jtiry  sustained  by  reason  of  surprise  or  mis- 
take, as  a  general  rule,  it  is  proper  to  file  an 
original  bill  Impeaching  the  decree  on  that 
ground.  Anderson  v.  Woodford,  8  Leigh,  328. 
But  when  relief  Is  sought  from  surprise,  occa- 
slbned  by  the  entry  of  an  interlocutory  decree, 
there  is  no  gbo<l  reason  why  it  should  not  be 
done  by  Uling  a  petition  for  a  rehearing  in  the 
same  cause  in  which  the  decree  was  entered. 
Treating  the  proceeding  taken  by  the  appel- 
lants as  a  petition  for  a  rehearing  of  the  de 
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cree  complained  of,  upon  the  ground  of  sur- 
prise, tbey  have  not  made  out  a  case  that  en- 
titles them  to  the  relief  sought.  The  peti- 
tion alleges  that  there  was  an  understandhig 
and  agreement  between  the  counsel  for  plain- 
tiff and  the  defendants  in  the  court  below  that 
this  suit  was  not  to  be  heard  until  certain  oth- 
er suits,  InvolYlng  the  same  question,  were 
decided,  and  that,  when  heard,  the  depositions 
in  the  other  suits  were  to  be  used  in  this  so 
far  as  applicable.  This  contention  is  emphat- 
ically denied  by  counsel  for  the  plaintiff  be- 
low, who  assert  most  positively  that  they  nev- 
er had  such  ap  agreement. 

The  well-settled  rule  of  practice  as  to  ver- 
bal agreements  or  understandings  between 
counsel,  when  not  admitted,  is  to  disregard 
them.  When,  however,  a  misunderstanding 
between  counsel  results  in  such  a  surprise  as 
to  work  a  hardship,  the  court  may,  in  its  dis- 
cretion, grant  a  continuance;  but,  in  order  to 
secure  this  relief,  the  party  claiming  to  be 
surprised  must  make  a  motion  for  a  continu- 
ance, supporting  said  motion  with  affidavits  of 
the  parties,  or  statement  in  writing  of  counsel, 
setting  forth  the  ground  of  the  application  and 
the  cause  of  surprise;  and,  when  the  decree 
is  entered  overruling  the  motion,  it  should 
bring  the  cause  on  to  be  heard  upon  said  mo- 
tion and  affidavits  and  the  court's  refusal  to 
grant  the  continuance,  so  that  the  error,  if 
any,  can  be  corrected  by  appeal  from  that  de- 
cree. 

If  the  parties  had  not  been  present  In  oouri 
when  the  decree  was  entered,  and  had  had  no 
notice  that  the  decree  would  be  asked  for,  and 
could  show  that  this  was  a  surprise  to  them, 
by  reason  of  a  misunderstanding  between 
counsel  as  to  the  time  of  hearing,  and  had 
been  by  this  means  deprived  of  an  opportunity 
to  move  for  a  continuance,  and  to  make  the 
refusal  to  continue  part  of  the  record,  they 
would  then  have  been  in  a  position  to  apply 
for  relief  from  the  decree  complained  of. 

In  this  case,  however,  tbe  appellants  were 
present,  by  their  counsel,  in  court,  when  the 
decree  was  entered.  They  failed  to  make 
their  objection  to  the  cause  being  heard,  and 
the  court's  refusal  to  continue,  a  part  of  the 
record.  They  aUow  the  decree  to  be  enforced 
by  a  sale  of  the  property;  and  at  a  subsequent 
term,  when  the  sale  is  about  to  be  confirmed, 
they  ffie  a  petition  for  a  rehearing  of  the  de- 
cree of  sale,  in  which  they  allege  "that  th^ 
were  so  taken  by  surprise,  and  thrown  off 
their  guard,  that  they  could  not  call  to  mind, 
in  such  manner  as  to  present  them  to  the 
court,  in  the  proper  form  to  be  considered  l^ 
the  court,  the  facts  as  they  really  existed, 
which  would  have  entitled  them  to  a  contin- 
uance." This  is  not  the  kind  of  surprise  a 
court  of  equity  will  relieve  against 

The  object  sought  is  to  set  aside  the  deliber- 
ate decree  of  a  court  of  competent  Jurisdic- 
tion, pronounced  with  all  the  parties  before 
it,  and  present  by  counsel  when  the  decree 
was  entered.  Ihe  petition  for  rehearing  falls 
to  make  out  a  case  that  Justifies  the  intex^ 


f erence  of  the  ooort,  and  was  jyrap&Aj  «ltaiDlas- 
ed. 

There  is  no  error  in  the  decree  appealed 
from,  and  it  is  affirmed. 

On  Rehearing. 
(Nov.  19,  1896.) 
KEITH,  P.  This  case  was  argued  and 
submitted  at  the  term  of  this  court  held  at 
Staunton  in  September,  1895,  and  an  opinion 
was  rendered  affirming  the  decree  appealed 
from.  Upon  a  petition  to  rehear,  that  de- 
cree was  set  aside,  and  the  cause  was  again 
argued  and  submitted  at  the  term  of  the 
court  held  in  Staunton,  September,  1890. 
From  the  bill  which  was  filed  on  September 
20,  1890,  in  the  circuit  court  of  Page  county, 
it  appears  that  the  Valley  Land  &  Improve- 
ment Company  sold  to  Spilman,  Adams  & 
Co.  two  lots  of  land  in  Page  county,  one  for 
the  sum  of  $575,  and  the  other  for  the  sum 
of  $287.50;  that  for  these  lots  deeds  were 
executed,  and  at  the  same  time  a  deed  of 
trust  was  taken.  In  which  T.  A.  Smoot  was 
named  as  trustee,  to  secure  the  payment 
of  the  unpaid  purchase-money  notes.  These 
notes  were  afterwards  transferred  tp  A.  G. 
Gilpin,  and  this  suit  was  instituted  to  en- 
force the  lien  for  their  payment.  On  the 
22d  day  of  April,  1892,  the  case  was  heard 
upon  the  bill  and  exhibits  filed,  and  leave 
was  granted  the  defendants  to  file  their  an- 
swer in  90  days;  and  at  the  January  term, 
1891,  the  cause  was  again  heard  upon  the 
bill  and  exhibits,  and,  no  answer  having 
been  filed,  the  bill  was  taken  for  confessed; 
and  thereupon  the  court  entered  a  decree 
that  Spilman,  Adams  &  Co.  do  pay  the  com- . 
plainant  the  sum  of  $575,  with  Interest  from 
September  25,  1890,  and  unless  this  sum 
shall  be  paid,  together  with  costs  of  the 
suit,  within  30  days  from  the  date  of  the 
decree,  that  a  commissioner  be  appointed  to 
take  possession  of  the  lots  mentioned  In  the 
deed  of  trust,  and  sell  the  same,  in  accord- 
ance with  the  terms  of  the  deed.  The  mon- 
ey was  not  paid.  The  lots  were  exposed  to 
sale,  and  brought  the  sum  of  $28.75  in  gross. 
At  the  April  term,  1894,  a  report  of  the  sale 
was  made,  and  a  paper  called  a  "bill  of  re- 
view," or  a  "petition  for  a  rehearing,"  with 
accompanying  affidavits,  was  filed  by  Spil- 
man, Adams  &  Co.,  asking  that  the  decree 
of  the  January  term,  1894,  might  be  r&<* 
heard  and  reversed.  From  this  petition  It 
appears  that  Spilman,  Adams  &  Go.  were  in- 
duced to  enter  into  a  contract  for  the  pur- 
chase of  the  lots  from  the  Valley  Land  A 
Improvement  Company  by  fraudulent  and 
false  misrepresentations  of  material  facts; 
and,  without  stating  the  averments  of  the 
petition  in  detail,  it  is  sufficient  to  say  that 
it  shows  a  state  of  facts  which,  if  presented 
at  the  proper  time  and  in  the  proper  man- 
ner, furnished  a  complete  defense  to  the 
suit  against  them.  As  we  have  seen,  how- 
ever, no  answer  was  filed  to  the  original 
bill.    The  bill  was  taken  for  confessed  as 
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to  Spilman,  Adams  &  Co.,  and  the  petition 
undertakes  to  account  for  the.  failure  to 
present  their  defense  at  the  proper  time. 
The  petitioners  aver  that  there  were  pend- 
ing on  the  docket  of  the  circuit  court  of 
Page  county  a  number  of  suits  instituted 
against  others  who  had  purchased  lots  at  the 
same  time  and  under  like  circumstances; 
that  when  the  pleadings  were  being  made 
up,  and  steps  were  being  taken  to  prepare 
the  cases  for  trial,  it  was  found  that  the 
same  questions  were  inyolyed,  and  that  the 
same  depositions  would  have  to  be  taken  in 
each  case,  involving  a  great  deal  of  time, 
cost,  and  expense;  that  there  were  two 
cases  against  S.  A.  Walton,  one  brought  to 
enforce  the  payment  for  stock  subscription, 
and  the  other  to  enforce  the  payment  of 
notes  given  for  the  purchase  money  of  lots; 
that  it  was  agreed  among  counsel  represent- 
ing the  plaintiffs  and  defendants  that  these 
two  cases  should  be  gotten  ready  and  press- 
ed to  a  final  hearing,  and  that  the  decision 
In  those  cases  should  settle  all  other  cases 
of  a  like  character;  that  for  this  reason  no 
effort  was  made  by  the  petitioners  to  get 
ready  for  trial;  that  their  defense  con- 
sisted of  affirmative  matter;  and  that  the 
burden  of  proof  was  upon  them.  At  the 
January  term,  1894,  of  the  circuit  court  of 
Page  county,  the  cases  against  Walton  were 
continued;  and,  when  the  case  against  peti- 
tioners was  called,  they  asked  for  a  con- 
tinuance—First, because  it  was  understood 
that  all  the  cases  were  to  be  held  in  abey- 
ance until  the  case  of  a  like  character 
against  Walton  had  been  heard;  secondly, 
that  it  was  agreed  that  the  depositions  in 
the  cases  against  WaJton  were  to  be  read 
and  used  in  all  the  cases  in  which  they 
were  applicable,  and  that  the  said  deposi- 
tions were  not  only  applicable,  but  neces- 
sary, in  the  case  of  i)etitioners.  Their  ap- 
plication for  a  continuance  was  refused  by 
the  court;  petitioners  were  forced  into  trial; 
and  the  decree  complained  of  rendered 
against  them.  They  aver  that  this  action 
of  the  court  surprised  them,  and  'n;hrew 
them  off  their  guard,  so  that  they  could  not 
call  to  mind,  in  such  manner  as  to  present 
them  to  the  court,  in  the  proper  form  to  be 
considered  by  the  court,  the  facts  as  they 
really  existed,  which  would  have  entitled 
them  to  a  continuance,  and  which  they  have 
since  been  able  to  call  up  to  their  recol- 
lection, and  which  they  here  and  now  pro- 
duce In  the  form  of  affidavits."  The  case 
was  heard  upon  the  papers  formerly  read, 
the  petition  for  a  rehearing,  and  the  affi- 
davits on  behalf  of  the  petitioners  and  those 
In  adverse  interest;  and  the  court,  being  of 
opinion  that  the  burden  of  proving  the  ex- 
istence of  such  an  agreement  between  coun- 
sel was  upon  the  defendants,  and  that  the 
weight  of  evidence  was  agsdnst  thehr  oon- 
tentioUt  refused  to  rehear  the  decree  of  the 
January  term,  dismissed  the  petition,  and 
confirmed  the  report  of  sale. 


If  the  statements  in  the  petition  are  true, 
the  petitioners  have  been  the  vtctims  of  a 
fraud  by  which  they  were  induced  to  enter 
into  a  contract  to  pay  $862.50  for  property 
which  sold  in  this  suit  for  $23.75.  IX  they 
have  had  their  day  in  court,  if  they  have 
had  the  opportunity  to  make  defense  to  the 
daim  preferred  against  them,  and  have  them- 
selves or  by  their  counsel  neglected,  at  the 
proper  time  and  in  the  proper  manner,  to 
avail  themselves  of  it,  the  hardship  of  the 
case  should,  not  entitle  them  to  relief,  but 
they  should  be  left  to  suffer  the  consequen- 
ces of  their  negligence  and  inattention  to 
their  interests.  Hard  cases  should  not  make 
bad  law,  but  hard  cases  do  and  should 
make  the  courts  vigilant  to  discover  and 
pursue  a  mode  by  which,  without  doing  vio- 
lence to  established  law  and  forms  of  pro- 
cedure, the  wrong  may  be  redressed.  The 
decree  of  January,  1891,  was  not  a  final, 
but  an  Interlocutory,  decree.  The  plaintiff 
came  into  court,  asicing  the  enforcement  of 
a  specific  lien.  In  order  to  afford  complete 
relief  in  such  cases,  a  court  of  chancery, 
having  taken  jurisdiction  ov^  the  subject, 
not  only  enforces  the  lien,  but,  to.  make  an 
end  to  litigation,  gives  a  personal  dectee  for 
the  debt  The  source  of  equity  Jurisdiction, 
however,  is  not  the  right  to  a  personal  de- 
cree, but  the  right  to  the  enforcement  of 
the  lien.  A  decree  is  final  which  disposes 
of  all  questions  presented  for  decision  in  a 
cause,  and  gives  all  the  relief  to  which,  un- 
der the  pleadings  and  the  proof,  the  par> 
ties  are  entitled.  See  RawUngs'  Bx'r  v. 
Rawlings,  75  Va.,  at  page  76;  Ryan's  Adm'r 
V.  McLeod,  32  Grat  367;  and  Ckx*ke  y.  Gil- 
pin, 1  Bob.  (Va.)  2a  In  this  case  not  only 
does  the  decree  of  January  20,  1894,  fail  to 
give  all  the  relief  to  which  the  plaintiff  was 
entitled,  but  it  did  not  give  that  relief  the 
prayer  for  which  alone  gave  the  plaintiff  a 
standing  in  a  court  of  equity.  The  petition 
filed,  therefore^  by  Spilman,  Adams  &  Co., 
praying  to  have  the  decree  of  January  20th 
reheard,  is  not  a  bill  of  review;  it  is  a  peti- 
tion for  a  rehearing. 

It  is  settle  that  a  bill  of  review  lies  to 
rehear  a  decree  for  after-discovered  Evi- 
dence; and,  with  respect  to  after-discovered 
evidence,  there  seems  to  be  no  difference  be- 
tween a  bill  of  review  and  a  petition  for  re- 
hearing. A  bill  of  review  lies  also  for  er^ 
ror  apparent  upon  the  face  of  the  record; 
but  the  proofs,  unless  they  are  set  out  on 
the  face  of  the  decree  or  admitted  in  the 
pleadings,  cannot  be  considered  upon  a  bill 
of  review.  See  Thomson  v.  Brooke,  76  Va. 
160.  In  this  respect  a  court  has  far  greater 
power  in  dealing  with  interlocutory  decrees 
upon  a  petition  to  rehear  than  with  final 
decrees  upon  a  bill  of  review.  It  is  diffi- 
cult to  define  the  precise  limits  of  the  duty 
of  courts  upon  petitions  to  rehear.  It  may 
be  safely  stated,  however,  as  being  estab- 
lished by  the  authorities,  that  where  a  case 
has  not  been  heard  upon  the  merits,  but  an 
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ItoterlocutoiT'  decree  ha*  been  rendered  npon  i 
the  bill  tafen  for  ^nfedsed,  and  other  cir- 
cumstances  tending  to  excuse  the  defend- 
ant's default  In  making  his  defense  at  the 
proper  time  appear,  the  rehearing  of  the  de- 
cree upon  a  petition  filed  for  that  purpose, 
shoTflng  that  the  defendant  had  a  merltori- 
ons  defense,  may,  in  the  discretion  of  thef 
court,  be  entertained.  The  discretion  thus 
exercised  la,  of  course,  a  judicial  discretion^ 
and  one  not  to  be  exercised  arbitrarily  ei- 
ther In  granting  or  withholding  the  relief 
sought  In  2  Danlell,  Gh.  Prac.  (1st  Am. 
Ed.)  at  page  1230,  it  Is  said:  "Whefti  the 
case  has  not  been  heard  upon  Its  merits, 
the  court  will  exercise  a  discretionary  pow- 
er of  vacating  an  enrollment,  and  of  giving 
the  party  an  opportunity  of  having  the  mer- 
its of  his  case  discussed;  thus  where  a  de- 
cree of  dismissal  was  made  by  default,  ow- 
ing to  the  neglect  of  the  plaintiff's  solicitor 
In  providing  counsel  to  attend  at  the  hear- 
ing. So,  in  Benson  v.  Vernon,  3  Brown,  P. 
C.  626.  where  a  bill  had  been  taken  for  con- 
fessed, for  want  of  an  answer,  and  it  was 
proved  that  the  defendant  was  In  an  un- 
sound state  of  mind,  and  had  omitted,  from 
that  circumstance,  to  put  in  an  answer,  the 
house  of  lords  ordered  the  enrollment  of  the 
decree  to  be  vacated.  The  same  principle 
was  also  acted  upon  by  Lord  Hardwlcke  in 
Kemp  V.  Squire,  1  Ves.  Sr.  205,  who  said 
that  the  above  cases  proved  it  to  be  dlscre^ 
tlonary  In  the  court  (he  did  not  mean  It  arbi- 
trarily so)  to  exercise  the  power  if  It  sees  fit. 
In  Pickett  V.  Loggon,  6  Ves.  702,  however, 
the  court  refused  to  act  upon  this  discretion; 
and  It  Is  to  be  observed  that,  in  all  those 
eases  where  It  has  been  exercised,  the  merits 
of  the  cause  had  not  been  discussed  before 
the  decree  was  announced;  and  that,  where 
such  has  been  the  case,  the  court  has  re- 
fused to  exercise  the  discretionary  powet 
before  alluded  to,  unless  there  has  been 
something  In  the  nature  of  a  surprise  upon 
the  party  affected."  See,  also,  2  Rob.  Prac 
(Old)  at  page  889,  where  it  Is  said  that  *the 
granting  of  a  rehearing  to  an  Interlocutory 
decree  Is  a  matter  of  sound  discretion.*' 
During  the  term  of  the  court  all  its  proceed- 
ings are  In  Its  breast,  and  its  Judgments  and 
decrees  may  be  set  aside  upon  motion. 
When  the  term  Is  ended,  final  Judgments 
have  passed  beyond  the  power  of  the  court, 
except  to  a  very  limited  extent,  regulated  by 
statute,  and  final  decrees  also,  except  In  so 
far  as  the  power  to  control  them  Is  regulate- 
ed  by  statute  or  by  the  law  governing  blH* 
of  review;  but  In  courts  of  law,  where  pro- 
ceedings are  far  less  plastic  than  in  conrts 
of  equity,  interlocutory  orders  may  be  conr 
trolled,  and  the  recottl  amended,  and  Aiade 
to  speak  the  truth,  until  a  final  Judgment 
has  been  entered,  and  th«  term  ended  at 
which  It  was  entered. 

We  have  seen  that  the  petition  for  rehear- 
ing presents  a  complete  defense  to  the  plain- 
tiff's demand,  and  that  the  decree  complained 


of  whldi  establishes  his  demand  is  an  tnter- 
locutory  decree.  It  further  appears  from  the 
averment  of  the  petition,  which,  being  un- 
contradicted, must  be  accepted  as  true,  that 
when  the  case  was  called  for  hearing  at  the 
January  term,  1894,  the  defendants  asked  for 
H  continuance,  on  the  ground  that  they  had 
failed  to  take  depositions,  and  prepare  the 
case  for  hearing,  relying  upon  an  agreement 
between  counsel  that  depositions  taken  In  an- 
other case  should  be  read  in  this,  the  ex- 
istence-of  which  agreement  opposing  counsel 
denied.  Upon  the  question  of  fact  as  to  the 
existence  of  such  an  agreement,  we  do  not 
doubt  the  circuit  court  correctly  decided. 
Even  If  there  had  been  such  an  agreement, 
yet,  not  being  in  writing,  it  ought  not  to 
have  been  enforced  by  the  court;  but  when  it 
appeared  to  the  court  that  counsel  had  acted 
In  the  belief  that  such  a  convention  existed, 
and  in  reliance  upon  it,  and  when  It  appear- 
ed that  the  rights  of  Innocent  parties  would 
be  sacrlfied  If  the  court  proceeded  to  an  ad- 
judication of  the  cause  as  it  then  stood,  we 
are  of  opinion  that  the  court  should  have  con- 
tinued the  cause  until  the  next  term,  or  for 
such  a  reasonable  time  as  would  enable  the 
parties  properly  to  present  their  defense. 
That  the  motion  was  made  must  be  accepted 
and  treated  as  a  fact.  It  Is  so  averred,  and 
It  Is  not  denied.  The  defendantsj  In  fact,  then 
did  what  it  was  their  duty  to  do  for  the  pro- 
tection of  their  rights  and  Interests.  Their 
dereliction  consists,  at  the  utmost,  In  falling 
to  spread  upon  the  decree  of  January,  1894, 
ttie  motion  for  a  continuance,  ahd  the  reason 
upon  which  It  rested.  We  have,  then,  this 
state  of  flacts:  The  defendants  moved  the 
court  for  a  continuance,  upon  the  ground  of 
the  existence  of  a  convention  between  their 
counsel  and  opposing  counsel  that  deposi- 
tions taken  in  a  similar  cade  might  be  read 
in  this,  which,  if  read,  would  have  establish- 
ed a  complete  defense  to  the  action;  that,  re- 
lying upon  this  convention,  made  In  the  in- 
terest of  economy,  and  for  the  promotion  of 
speedy  Justice,  they  had  failed  to  prepare 
their  case;  that  a  decree  upon  the  bill  taken 
for  confessed  had  gone  against  theta,  interloc- 
utory In  its  character;  and  that  at  a  subse- 
quent term  these  facts  ^ere  all  called  to  th* 
attention  of  the  court,  and  none  of  them 
denied.  Can  It  be  doubted  that  the  court 
could  nunc  pro  tunc  have  amended  its  de- 
cree of  January,  1894,  so  as  to  make  it  Uhow, 
in  accordance  with  the  truth,  that  the  motion 
had  been  made  for  a  continuance  for  the  rea- 
sons stated?  And  can  it  be  doubted  that  a 
decree  so  amended  would  disclose  error  which 
would  entitle  the  petitioners  to  a  reversal  of 
It?  In  other  words.  If  petitioners  had  gone 
before  the  codrl  In  April,  and  said,  "By  inad- 
vertence the  decree  of  January  omits  to  state 
that  we  move  the  court  to  continue  our  case 
for  cause  then  shown,  and  we  now  ask  that 
that  decree  may  be  so  amended  as  to  let  the 
truth  appear,"  can  It  be  denied  that  there 
was  a  power  resident  in  the  court  so  to  amend 
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this  decree,  and  that.  In  the  Interest  of  jus- 
tice, such  power  should  have  been  exercised? 

What  we  have  said  with  respect  to  amend- 
ing the  decree  was  hitended,  of  course,  to 
illustrate  the  authority  of  the  court  over 
causes,  either  at  law  or  in  chancery,  up  to 
the  time  of  the  entry  of  a  final  Judgment  or 
decree.  There  was,  in  fact,  no  motion  made 
to  amend  the  decree;  but,  if  the  court  had  the 
power  to  entertain  and  to  grant  such  a  mo- 
tion, it  would  seem  to  be  conclusive  of  its 
power  to  entertain  the  petition  which  was  ac- 
tually presented;  and,  if  the  power  existed, 
there  can  be  no  doubt  that  justice  required  that 
it  should  be  exercised.  The  question  before 
the  court  was  not  as  to  the  existence  of  the 
alleged  agreement  of  counsel  as  a  matter  of 
fact,  but  whether  counsel  did  in  good  faith 
rely  upon  its  existence.  In  the  case  of  Wager 
V.  Stickle,  3  Paige,  407,  the  default  of  the 
defendant  was  occasioned  by  the  supposition 
on  the  part  of  his  solicitor  that  he  had  made 
an  agreement  with  the  solicitor  of  the  ad- 
verse party,  by  parol,  to  extend  the  time  for 
answering.  The  defendants  swore  to  a  defense 
on  the  merits,  and  that  they  had  also  applied 
to  the  solicitor  of  the  adverse  party  to  waive 
the  default,  which  was  refused.  Gliancellor 
Walworth  says  that  in  such  cases,  *^f  the 
verbal  agreement  is  denied,  or  even  if  it  is 
admitted,  and  the  objection  is  made  that  it 
was  not  in  writing,  so  far  as  the  question  of 
regularity  is  concerned  the  court  must  con- 
sider the  agreement  as  not  existing.  If  the 
court  is  satisfied,  however,  that  the  party  has 
acted  on  the  supposition  that  such  an  agree- 
ment had  been  made,  although  he  may  have 
been  mistaken  in  point  of  fact,  It  may  be 
sufficient  to  excuse  his  default,  and  entitle 
him  to  relief  upon  equitable  terms."  We 
think  the  doctrine  of  that  case  is  applicable 
to  this,  and  persuasive  as  to  the  duty  of  the 
court  in  the  case  before  us. 

For  the  foregoing  reasons,  we  are  of  opin- 
ion that  the  decree  of  the  circuit  court  should 
be  reversed,  and  this  court  will  enter  such  de- 
cree as  the  circuit  court  should  have  ren- 
dered. 

RIELY  and  OARDWELL,  JJ^  concur. 
HARRISON  and  BUCHANAN,  JJ.,  dissent- 
ing, and  adhering  to  the  original  opinion. 


(93  Va.  678) 
COLUMBIA  ACC.  ASS'N  v.  EOOKBY. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
19,  1896.) 

Plsadino^Statbhbnt  ov  Partxculahs— Dsfsnsb 

ADMI88IBLS  UNDER  OfiNEKAL  IsSUB. 

1.  A  statement  of  particulars  of  a  cause  of 
action  or  ground  of  defense  which  may  be  re- 

§uired  by  the  court  to  be  filed  under  Code,  § 
249,  is  not  a  pleading  forming  an  issue  to 
be  tried,  and  is  not  subject  to  demurrer,  but  is 
intended  only  to  inform  the  adverse  party,  and 
can  be  attacked  for  insufficiency  only  when  it 
fails  to  set  out  the  particulars  of  the  claim  or 
defense  sufficiently  for  that  purpose. 

V.  25s.  E.  no.  21— 64 


2.  The  object  of  the  act  of  1831  (Code,   I 

8299)  permitting  a  defendant  in  an  action  at 
law  to  plead  an  equitable  set-off  by  a  special 
plea  was  to  enlarge  the  right  of  defense,  and  it 
does  not  take  away  any  right  then  existing; 
and  the  defense  of  failure  of  consideration  can 
be  made  under  the  general  issue,  the  same  as 
before  the  statute  was  enacted. 

8.  In  an  action  on  a  contract  of  employment, 
to  recover  salary,  evidence  to  prove  a  condi- 
tion of  the  contract  by  which  the  liability  of  the 
defendant  was  to  depend  on  a  contingency  which 
never  happened  is  admissible  in  defense  under 
the  general  issue. 

Appeal  from  hustings  court  of  Staunton; 
Charles  Grattan,  Judge. 

Action  by  one  Rockey  against  the  Columbia 
Accident  Association.     Judgment  for  plain-  ^ 
tiff,  and  defendant  appeals.    Reversed. 

White  &  Ker,  W.  B.  Craig,  and  T.  K.  Hack 
man,  for  appellant  A.  C.  Braxton,  for  ap- 
pellee. 

RIBLT,  J.  It  is  unnecessary,  in  disposing 
of  the  writ  of  error  in  this  case,  to  notice 
any  of  the  proceedings  prior  to  the  mistrial 
at  the  September  term,  1894.  After,  the  mis- 
trial, the  defendant,  being  required  to  file  a 
statement  of  the  particulars  of  its  ground  of 
defense,  as  the  court,  on  the  motion  of  the 
plaintiff,  had  previously  directed  it  to  do, 
tendered  the  plea  of  non  assumpsit,  which 
was  filed  without  objection.  It  also  ten- 
dered, then  and  subsequently,  four  state- 
ments, as  containing  the  particulars  of  its 
grounds  of  defense.  These  statements  were 
unnecessarily  prolix,  and  possessed  much  of 
the  formality  of  regular  pleas.  The  third  of 
these  statements  admitted  that  the  defend- 
ant had  contracted  with  the  plaintift  to  pay 
him,  as  its  general  manager,  the  salary  for 
which  he  had  sued,  but  that  he  had  so  un- 
skillfully  and  Improperly  managed  its  busi- 
ness, through  neglect,  and  improper  disagree- 
ments with  certain  named  persons,  that  he 
bad  injured  its  business,  and  had  not  earned 
his  salary.  The  first,  second,  and  fourth  of 
the  said  statements  are  really  one,  in  sub- 
stance, and  may  be  Jointly  considered,  as 
presenting  a  single,  and  the  same,  ground  of 
defense.  They  set  forth,  in  substance,  that 
the  agreement  to  pay  him  a  salary  was  a 
conditional  contract;  that  he  was  a  pro- 
moter of  the  company,  and  had  agreed  with 
It  that,  in  consideration  that  it  would  pay 
him  a  salary  of  $2,500  per  annum,  its  busi- 
ness would  be  so  conducted  that  his  salary 
would  l^  paid  from  the  profits  of  the  busi- 
ness, and  the  one-half  of  its  capital  which 
had  been  dedicated  as  a  fund  for  the  conduct 
of  its  business,  the  other  half  of  its  capital 
being  set  apart  as  a  reserve  fund  to  meet 
losses  by  death,  or  other  extraordinary  de- 
mands; that,  if  the  business  was  not  so  con- 
ducted that  his  salary  could  be  paid  from 
the  sources  named,  he  would  not  charge  any 
salary;  and  that  the  part  of  its  capital  so 
dedicated  to  run  its  business  had  been  con- 
sumed; and  that  there  were  no  profits  of 
the  business,  so  that  In  fact  the  company 
owed  him   nothing.     Bach  of  these   state- 
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meiitd  wdd  Objected  to  1)y  the  plaintiff,  and 
was  rejected  by  the  court. 

Before  considering  the  propriety  of  the  ac- 
tion of  the  court,  it  will  be  proper  to  advert 
to  the  statute  under  whose  authority  the 
statements  were  required  to  be  filed.  The 
object  of  the  statute  (section  3249  of  the 
Code)  was  simply  to  give  to  the  defendant 
more  definite  information  of  the  charactier 
of  the  claim  of  the  plaintiff  than  very  often 
appears  from  his  declaration  or  notice,  and 
also  to  give  to  the  plaintiff  more  particular 
Information  of  the  ground  of  defense  than 
is  generally  disclosed  by  a  plea,  so  as  to 
enable  the  parties  to  prepare  more  intelli- 
gently for  the  trial,  and  to  prevent  surprises 
which  may,  and  often  do,  result  in  injustice. 
The  statute  was  enacted  in  the  interest  of 
justice,  and  is  one  of  the  most  serviceable 
statutes  we  have  for  its  attainment.  But 
such  statement  does  not  constitute  the  is- 
sue to  be  tried,  and  it  was  never  intended 
that  the  particulars  of  the  claim  or  ground 
of  defCQse  should  be  set  forth  with  the  for- 
mality or  precision  of  a  declaration  or  pl^^ 
but  only  in  such  manner,  however  informal, 
as  would  fairly  and  plainly  give  notice  to 
the  adverse  party  of  its  character,  where  the 
same  was  not  so  described  in  the  notice,  dec- 
laration, or  other  pleading.  The  statement 
is  not  the  subject  of  a  demurrer,  but  the 
proper  practice  is,  if  it  is  deemed  insufficient, 
to  move  the  court  to  require  a  sufilcient 
statement  George  Campbell  Co.  v.  Angus, 
01  Va.  438,  22  S.  B.  167.  If  the  court  should 
be  of  opinion  that  the  statement  filed  is  in- 
sufficient to  inform  the  adverse  party  of 
the  particulars  of  the  claim  or  ground  of  de- 
fense, it  should  require  a  further  and  suffi-* 
dent  statement  to  be  filed,  and,  if  not  fur- 
nished, "exclude  evidence  of  any  matter  not 
described  in  the  notice,  declaration,  or  other 
pleading  of  such  party,  so  plainly  aA  to  give 
the  adverse  party  notice  of  its  character." 
Such  statement  may  or  may  not  disclose  a 
legal  claim,  or  constitute  a  defense  at  law. 
If  it  does  not,  the  proper  practice  is  to  move 
the  court,  on  the  trial  of  the  issue,— if  tried 
by  a  jury,— to  exclude  any  evidence  offered 
in  respect  to  the  matter  contained  in  such 
statement,  or,  if  the  evidence  has  been  ad- 
mitted, to  move  the  court  to  strike  it  out, 
or  to  correct  Its  effect  by  appropriate  instruc- 
tions. 

Tbe  objection  made  to  the  third  statement 
was  twofold:  First,  that  it  set  up  the  de- 
fense of  failure  of  consideration,  which.  It 
was  claimed,  could  only  be  done  by  a  special 
plea  of  equitable  set-off,  under  section  3299 
of  the  Code,  verified  by  affidavit;  and  that 
the  statement  neither  conformed  to  the  re- 
quirements of  the  statute,  nor  was  it  sworn 
to.  This  raises  an  important  question,  that 
was  much  discussed  at  tiie  bar.  It  was  con- 
toided  by  counsel  for  the  plaintiff  that  what- 
ever may  have  been  the  law  prior  to  the  act 
of  1S31,  which  was  the  original  of  section  3290 
U  the  Code,  it  has  not  been  competent,  since 


Its  enactment,  to  make  the  defense  ef  failure 
of  consideration,  except  by  a  special  plea  un- 
der that  statute,  verified  by  aflOdavit  It  was 
entirely  competent,  prior  to  the  said  statute, 
according  to  the  practice  at  common  law,  to 
prove,  under  the  plea  of  non  assumpsit,  a 
want  9f  consideration  for  the  promise,  or  fail- 
ure or  fraud  in  the  consideration,  and,  in  short, 
with  a  few  well-understood  exceptions,  to 
prove  whatever  showed  that  there  was  no  ex- 
istUig  debt  due.  4  Minor,  Inst  (Sd  Bd.)  pt. 
1,  pp.  770,  774,  798;    Tyler,  Steph.  PL  176; 

1  Chit  PL  (10th  Bd.)  495;  5  Rob.  Fiac.  264- 
278;  2  Tuck.  Comm,  160;  Withers  v.  Greene, 
0  How.  213;  Van  Buren  v.  Digges,  11  How. 
461;  Winder  v.  Caldwell,  14  How.  434;  Bieriy 
V.  Williams,  5  Leigh,  700;  Todd  v.  Summers, 

2  Grat.  1C8;  and  Iiisurance  Co.  v.  Buck,  88 
Va.  517,  13  S.  B.  973.  But  while  a  defendant, 
under  the  plea  of  non  assumpsit,  might  give 
evidence  of  matter  by  way  of  recoupment,  or 
in  diminution  of  the  damages  claimed  by  the 
plaintiff,  even  to  the  entire  defeat  of  his  ac- 
tion, yet  it  was  not  competent  for  the  defend- 
ant to  recover  in  that  suit  any  damages  he 
may  have  shown  in  excess  of  the  damages  of 
the  plaintiff.  If  he  wished  to  recover  such 
excess,  he  could  only  do  so  in  an  ind^)endent 
action  against  the  plaintiff.  4  Minor,  Inst 
pt  1,  pp.  793,  798.  Nor  was  it  competent,  at 
common  law,  as  against  sealed  contracts,  to 
prove  h  failure  in  the  consideration  of  the 
contract,  or  fraud  in  Its  procurement  <ft 
breach  of  warranty  of  the  title  or  soundness 
of  personal  property;  but  the  defendant  was 
driven,  as  when  he  proposed  to  recover 
against  the  plaintiff  any  excess  of  damages, 
to  his  independent  action  at  law  to  recover 
the  damages  he  had  sustained.  4  Minor, 
Inst  pt  1,  p.  792;  Taylor  y.  King,  6  Munf. 
858;  Burtners  v.  Keran,  24  Grat  42;  and 
Hayes  v.  Association,  76  Va.  225.  The  object 
of  the  act  of  1831  was  to  remedy  these  de- 
fects, and  to  enable  a  defendant  both  to  make 
such  defenses  to  a  suit  at  law  on  specialties, 
and  also  to  recover  against  the  plaintiff  any 
excess  of  damages  he  may  have  sustained,  in 
order  to  settle  in  one  suit  all  the  rights  of  the 
parties  arising  under  the  contract,  and  to  pre- 
vent circuity  of  action  and  a  multiplicity  of 
suits.  Its  object  was  to  enlarge  the  right  of 
the  defense,  and  not  to  impair  any  previous 
right,  or  to  take  away  such  defenses,  where 
the  law  previously  permitted  them  to  be 
made. 

In  the  case  of  Todd  v.  Summers,  2  Grat 
168,  the  general  issue  only  was  pleaded;  but 
the  parties  agreed,  when  the  issue  was  made 
up,  that  the  defendants  and  plaintiff  might 
^ve  In  evidence  any  matter  which  could  have 
been  specially  pleaded  or  replied  to  accord- 
hug  to  law.  It  appeared  upon  the  trial  that 
the  plaintiff  had  not  fully  performed  his  part 
of  the  contract  sued  upon,  but  the  court  bi- 
structed  the  jury  that  the  defendants  could 
not  be  allowed  in  that  action  any  damages 
they  had  sustained  by  any  failure  of  the  plain- 
tiff to  perform  the  agreement  on  his  part 
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TlUs  court  htld  tint  the  defiendaiittf  wwe  tn- 
titled  In  that  action.  In  rednctioa  of  the  claim 
of  the  plaintiff,  to  the  benefit  of  any  damages 
they  bad  sustained  by  lite  failure  to  comply 
with  the  agreement  on  his  part*  and  rerersed 
the  Judgment  of  the  lower  court  for  the  error 
contained  in  Its  instruction*  "It  seems  to 
me,"  said  Judge  Allen,  in  delivering  the  opin- 
ion of  the  court,  '^ere  would  have  been  no 
necessity  for  a  special  plea  to  let  in  evidence 
of  the  plaintiff^s  failure,  and  all  the  circum- 
stances of  the  transaction,  to  enable  the  Juxy 
to  determine  what,  in  Justice,  be  should  re- 
cover." The  case  of  Todd  v.  Summers,  supra, 
was  decided  in  1S45.  Subsequently,  in  1856, 
the  very  question  we  are  considering  was 
brought  directly  before  the  special  court  of 
appeals  in  Davis  v.  Baxter,  2  Pat  ft  H.  138. 
It  was  thsre  held  that  It  was  competent,  un- 
der the  general  issue,  to  give  evidence  in 
diminution  or  recoupnient  of  the  plaintifl's 
damages.  The  same  contention  was  made  In 
that  case  as  is  made  here,— that  since  the  act 
qC  1831  the  defense  of  failure  in  the  consi4- 
eration  could  only  be  availed  of  by  an  equitar 
ble  plea  of  set-off.  In  accordance  with  that  act 
Judge  Thompson,  who  delivered  the  opinion 
of  the  court,  after  pronouncing  such  conten- 
tion to  be  "a  very  novel  constmction  of  the 
law,"  said  of  that  i^tatute:  "Its  leading  object 
was  to  allow  defendants  to  go  behind  and  Id- 
quire  into  the  consideration  of  specialties  xtp- 
on  equitable  pleas  of  offsets^  and,  if  yoo 
choose,  to  enable  defendants  to  make  such  de- 
fenses in  case  of  parol  contracts,  where,  by 
the  rules  of  common  law,  the  defense  could 
not  be  made  in  a  legal  forum.  What  those 
cases  of  parol  contracts  were,  which  were  In 
the  legislative  mind,  I  will  not  stop  to  inquire 
or  enumerate,  because  most  certain  it  is  that 
the  act  was  not  intended  to  take  from  a  de- 
fendant a  single  legal  right  of  defense,  but  to 
enlarge  the  right  of  defense  in  a  court  of 
law.  To  show  the  consequences  to  which 
such  a  construction  would  lead,  take  the  case 
of  a  promissory  note,  on  which  the  plaintiff 
elects  to  bring  an  action  of  general  Indebita*- 
tus  assumpsit,  which  he  may  do,  and  give  the 
note  in  evidence  to  support  his  action.  The 
defendant  pleads  non  assumpsit.  As  the  law 
stood  in  1831,  I  suppose  no  one  would  gain- 
say the  defendant's  right  to  prove  fraud,  il^ 
legality,  or  failure  in  the  coqsideration.  Sup* 
pose  he  had,  on  the  same  or  a  similar  note, 
brought  debt,  and  the  defendant  pleaded  nil 
debet;  it  is  equally  certain,  under  that  issue; 
he  might  have  proved  fraud,  illegality,  or  fail« 
ure  In  the  consideration,  and  have  defeated 
the  plaintiff.  I  could  multiply  cases  of  a 
similar  kind,  yet  nobody  has  ever  supposed 
that  these  defenses  must  now  be  made  in  the 
form  of  an  equitable  plea  under  the  statute, 
which  would  follow  as  a  consequence  from 
the  counseFs  construction  of  the  statute.  I 
cannot  give  to  a  statute,  whose  object  was 
to  enlarge  the  right  of  defense  in  a  legal 
forum,  a  construction  and  effect  so  diamet- 
rically opposed  to  its  policy  and  purpose^  and 


ftoM  that  It  was  designed  to  preclude  such  a 
defense  as  this,  etcept  in  the  form  of  an 
equitable  plea,— a  defense  clearly  admissible 
at  law,  in  a  case  of  general  indebitatus  as> 
sumpsit,  according  to  all  authorities,  ancient 
and  modem,  Ekiglish  and  American."  I  have 
made  this  eoptons  extract  from  the  opinion  of 
Judge  Thompson,  in  which  opinion  all  the 
Ju^^es  concurred,  because  it  states  so  clearly 
and  satisfiactorlly  our  view  of  the  rule  in  ques- 
tion, and  the  object  and  effect  of  the  act  of 
1831,  as  well  as'  the  constant  practice,  accord- 
ing to  our  experience,  of  the  trial  courts  of  this 
eiMnmonwealth.  The  case  of  Davis  v.  Baxter 
Is  cited  by  Mr.  Robinson,  in  bis  worx  on  Pr^e^ 
tlce  (volume  5,  p.  26^,  as  declaring  the  rule 
ta  this  state  on  the  subject  under  considenir 
Hon.  The  court  of  appeals  of  West  Virginia 
took  the  like  view  of  the  act  of  1831.  In 
Organ  Co.  v.  House,  25  W.  Va.  88,  Green,  J., 
said:  "I  do  not  understand  this  act  of  1881, 
allowing  special  pleas  in  certain  cases,  where 
the  defense  is  recoupment,  to  exclude  the  de- 
fendant from  making  this  defense  under  the 
general  issue  of  non  assumpsit,  accompanied 
with  notice  thereof  to  the  plahitlff."  We  have 
been  induced  to  consider  this  subject  so  fully 
because  of  its  Importance  1^  daily  practice  be- 
fore the  courts.  Our  attention  was  called  to 
the  case  of  Keckley  v.  Bank,  79  Va,  458,  In 
which  a  different  view  of  the  effect  of  the  act 
of  1831  was  suggested;  but  it  is  only  neces- 
sary to  say,  as  appears  from  what  has  already 
been  said,  that  in  tba  view  so  suggested  we 
do  not  concur. 

The  first  objection  made  by  the  plaintiff  to 
statement  No.  3  was  therefore  untenable.  But, 
while  the  statement  sets  forth  a  ground  of 
defense  that  is  dearty  admissible  under  the 
genera]  issue  of  non  assumpsit,  it  does  not  do 
so  in  a  manner  to  apprise  the  plaintiff  of  the 
particulars  of  the  defense.  It  conveys  to  him 
no  real  Information,  and  is  too  vague  and  In- 
definite to  be  of  any  service.  It  would  be 
impossible,  from  the  statement  for  the  plain- 
tiff, even  to  conjecture,  much  less  understand, 
what  were  the  matters  Intended  to  be  relied 
otk  to  prove  that  he  had  not.  earned  his  salary. 
It  was  therefore,  for  the  second  objection 
made  to  it  by  the  plaintiff,  properly  held  by 
the  court  to  be  insufficient  * 

Statemeuts  1,  2,  and  4,  when  analyzed,  and 
stripped  of  their  prolixity  and  unnecessary 
formality,  set  forth  a  conditional  contract 
They  give  notice  to  the  plaintiff  that  It  claims, 
and  will  aim  to  prove  on  the  trial,  that  he 
agreed.  In  consideration  of  its  promise  to  pay 
him,  as  its  general  manager,  a  salary  of  $2,500 
per  annum,  that  its  business  would  be  so  man- 
aged that  his  salary  would  be  paid  from  its 
working  capital  and  the  profits  of  its  business, 
and  that,  if  it  could  not  be  so  paid,  he  would 
make  no  charge  for  his  services,  and  averred 
that  the  said  part  of  its  capital  had  been  ex- 
hausted, and  that  there  were  no  profits.  The 
existence  of  such  part  of  its  capital  and  of 
profits  of  the  business  under  his  management 
for  the  payment  of  his  salary  la  thus  averred 
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to  be  a  substantive  ingredient  in  the  contract, 
and  a  condition  precedent  to  the  liability  of 
tbe  company.  There  was  thus  presented  a 
definite  and  legal  defense,  which,  if  proved, 
would  defeat  the  action.  6  Lawaon,  Bights, 
Bern.  &  Pr^c.  S  2503;  1  Whart  Cont.  S  6©8; 
and  Insurance  Co.  v.  Kearney,  71  E.  G.  L. 
925.  Objection  was  made  to  the  said  state- 
ments on  the  ground  of  insufficiency  and  other 
causes.  The  court  sustained  the  objection,  re- 
jected the  statements,  and  consequently  would 
not  allow  the  defendant  to  introduce  on  the 
trial  any  evidence  in  support  of  such  defense. 
We  are  of  opinion  that  the  court  erred  in  not 
holding  the  said  statements  to  be  sufficient, 
and  in  refusing  to  permit  the  defendant  to  in- 
troduce any  legal  and  competent  evidence  in 
support  of  the  said  defense.  The  judgment  of 
the  hustings  court  must  therefore  be  reversed, 
the  verdict  set  aside,  and  the  case  remanded 
for  a  new  trial,  to  be  had  in  accordance  with 
the  views  expressed  in  this  opinion. 


STONBBUNGEB  v.  BOLLBB  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

19, 1896.) 

Equity  —  Jorisdiction  —  Adequate  Bembdt  jlt 
Law— APPEA.L— QuiBTiNO  Title- 
Pleading  AND  FRoor. 

1.  In  a  suit  to  quiet  title,  the  defense  of  an 
adequate  remedy  at  law  should  be  raised  in  the 
trial  court. 

2.  In  a  suit  to  quiet  title  to  land  in  another 
state,  the  validity  of  a  tax  title  cannot  be  re- 
viewed on  appeal,  the  laws  of  such  state  in  re- 

§ard  to  the  sale  of  lands  for  taxes  not  being  in 
he  record. 

3.  In  a  suit  merely  to  quiet  title,  plaintiff  is 
not  entitled,  where  such  relief  is  denied,  to 
claim  a  rescission  of  the  conveyance  from  his 
grantor,  and  recover  a  judgment  against  him 
for  the  price  paid. 

Appeal  from  circuit  court,  Shenandoah  coun- 
ty; Thomas  W.  Harrison,  Judge. 

Bill  by  one  Boiler  against  one  Stonebunger 
and  others.  From  a  decree  for  plaintiff,  de- 
fendant Stonebunger  appeals.    Beversed. 

Walton  &  Walton,  for  appellant  John  E. 
Boiler,  for  appellees. 

BIBLY,  J.  This  suit  was  instituted  to  re- 
move an  alleged  cloud  upon  the  title  of  the 
land  of  the  plaintiff,  and  to  quiet  his  title 
thereto.  The  jurisdiction  of  a  court  of  equity 
to  remove  a  cloud  from  the  title  to  land, 
where  the  party  complaining  has  no  adequate 
remedy  at  law,  is  well  settled.  Iron  Co.  v. 
Kelly,  93  Va.  — ,  24  S.  B.  1020;  OarroU  v. 
Brown,  28  Grat  791;  and  Hale  v.  Penn's 
Heirs,  25  Grat  261.  But  in  the  absence  of 
statutory  authority,  a  court  of  equity,  as  a 
general  rule,  does  not  entertain  a  bill  of  this 
character,  if  the  party  filing 'it  claims  to  be 
the  owner  of  the  legal  title,  unless  he  is  in 
possession  of  the  land  upon  the  title  to  which 
Che  cloud  rests.  The  jurisdiction  exercised 
by  courts  of  equity  in  this  class  of  cases  is 
founded  upon  the  theory  that  the  party  in- 


YOklDg  it  has  no  adequate  remedy  at  law 
for  the  injury  of  which  he  complains.  If  h« 
is  out  of  possession,  and  is  the  owner  of  ths 
legal  title,  he  has  ordinarily  a  complete  rem- 
edy at  law  by  an  action  of  ejectment  Bail- 
road  Co.  v.  Taylor  (Va.)  24  S.  E.  1013;  Otey 
V.  Stuart,  91  Va.  714,  22  S.  E.  513;  Steams 
V.  Harman,  80  Va.  48;  and  Carroll  v.  Brown. 
28  Grat  701.  The  plaintiff  claimed  in  hit 
bill  to  be  the  owner  of  the  legal  title  to  the 
land  upon  the  title  whereto  the  cloud  was 
alleged  to  rest  It  appears  from  the  record 
that  the  land  is  situate  in  the  counties  oi 
Shelby  and  Panola,  in  the  state  of  Texas.  II 
does  not  affirmatively  appear  from  the  bill 
or  the  other  part  of  the  record  that  either 
the  plaintiff  or  the  party  claiming  adversely 
to  him  is  in  possession  of  the  land;  nor  does 
the  record  disclose  what,  the  laws  of  Texas 
are  as  to  the  right  to  bring  an  action  of  eject- 
ment in  a  case  like  the  one  before  us.  No  ob- 
jection, however,  was  made  to  the  maint^ 
nance  of  the  suit  on  the  ground  that  the 
plaintiff  had  an  adequate  remedy  at  law, 
and  we  may  therefore  properly  pass  by  any 
question  as  to  the  jurisdiction  of  equity,  and 
proceed  to  the  consideration  of  the  case  up- 
on its  merits. 

The  plaintiff  claimed  to  be  the  owner  of 
the  entire  interest  in  the  land,  and  set  forth 
In  the  biU  his  chain  of  title,  which  showed 
an  apparently  perfect  title  in  himself,  but 
alleged  that,  by  the  burning  of  the  records 
of  the  clerk's  office  of  Shelby  county  some 
years  previously,  the  original  deed  from 
Christian  Hockman  to  John  W.  Beeser,  the 
grantor  of  the  plaintiff,  as  well  as  the  rec- 
ord thereof  in  the  clerk's  office,  had  been  de- 
stroyed. He  further  alleged  that  after  pur- 
chasing the  land  from  Beeser  he  had  applied 
to  Hockman  to  supply  this  missing  link  in 
his  chain  of  title  by  executing  directly  to 
the  plaintiff  a  new  deed  for  the  land,  but 
that  Hockman  had  refused  to  do  so  unless 
Beeser  and  J.  J.  Stonebunger  would  unite 
with  him  in  the  deed  or  request  him  in  writ- 
ing so  to  make  it  upon  the  ground  that  he 
had  made  the  original  deed  to  Beeser  and 
Stonebunger  jointly.  The  plaintiff  further 
alleged  that  he  had  repeatedly  applied  to 
Stonebunger  for  a  release  of  any  real  or 
supposed  interest  he  had  In  the  land,  but 
that  while  refusing  to  do  so,  or  to  assert  any 
title  to  the  land,  he  had  recently  obtained 
from  Hockman  a  new  deed  to  Beeser  and 
himself  jointly  for  the  land.  He  thereupon 
prayed  that  the  court  would  annul  the  new 
deed  Stonebunger  had  so  obtained,  and  cause 
a  proper  deed  to  be  made  to  him  for  the  land 
by  a  special  commissioner  appointed  for  the 
purpose.  It  conclusively  appears  from  the 
pleadings  and  the  evidence  that  the  appel- 
lant, Stonebunger,  was  jointly  interested 
with  Beeser  In  the  land,  and  that  the  original 
deed  from  Hockman  was  made  to  Stone- 
bunger and  Beeser  jointly,  and  not  to  Beeser 
alone;  so  that  the  plaintiff  did  not  have 
in  fact  the  legal  title  to  all  of  the  land,  or 
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own  the  entire  Interest  in  It,  but  so  far  as 
the  original  deed'  showed,  or  the  record  of 
the  title  would  have  shown  if  it  had  not  been 
destroyed,  the  title  was  jointly  in  Stone- 
bnnger  and  himself.  There  was,  therefore, 
so  far  as  the  title  papers  or  the  record  there- 
of showed,  no  ground  upon  which  the  plain- 
tifr  could  ask  for  the  removal  of  the  cloud 
upon  which  he  alleged  to  rest  on  his  title, 
such  alleged  cloud  being  a  bona  fide  legal  In- 
terest in  Stonebunger  which  the  plaintiff  had 
neyer  acquired.  It  was  not  questioned  that 
the  plaintiff  contracted  with  Reeser  for  the 
entire  interest  in  the  land,  and  paid  him 
therefor,  and  that  he  was  a  bona  fide  pur- 
chaser thereof  /or  yalue  without  actual  no- 
tice of  the  outstanding  interest  and  title  in 
Stonebunger.  He  was  simply  misled  by  his 
grantor,  and  of  him  alone  had  he  any  ground 
to  complain.  But  it  was  contended  that 
Stonebunger,  when  questioned  in  regard  to 
the  master,  disclaimed  any  interest  in  the 
land,  and  should  therefore  be  compelled  to 
convey  to  the  plaintiff  the  apparent  interest 
he  has  in  it  There  is  testimony  in  the  rec- 
ord tending  to  prove  such  disclaimer  by 
Stonebunger,  but  it  also  shows  that  he  sub- 
sequently procured  from  Hockman  a  new 
deed  to  Reeser  and  l^imself  to  supply  the 
place  of  the  deed  Hockman  had  originally 
made  to  them.  It  does  not  appear  from  the 
testimony  that  Stonebunger  was  inquired  of 
or  approached  in  regard  to  the  sale  of  land, 
or  knew  of  it,  until  several  months  after 
Beeser  had  conveyed  the  land  to  the  plaintiff, 
and  the  latter  had  paid  the  entire  purchase 
money.  He  did  nothing  to  induce  the  plain- 
tiff to  buy  the  land,  and  was  In  no  wise  re- 
sponsible for  his  purchase  of  it  He  was 
not  guilty  of  anylraud,  and  did  nothing  that 
estops  him  from  asserting  his  claim  to  the 
land. 

There  was  put  in  evidence  by  the  plaintiff 
a  deed  to  Reeser  for  the  land  from  a  certain 
A.  R.  Chandler,  who  claimed  that  he  had 
purchased  it  at  a  sale  made  thereof  for  de- 
linquent taxes,  though  such  deed  was  not 
set  out  by  the  plaintiff  in  his  bill  as  a  link 
in  his  chain  of  title,  nor  any  claim  made  un- 
der it  Title  under  a  tax  sale  was  not  put 
in  Issue  by  the  pleadings,  and  the  deed  from 
Chandler  was  duly  excepted  to  as  evidence 
upon  that  ground.  The  land  is  situate,  as 
we  have  seen*  in  the  state  of  Texas.  The 
record  contains  no  information  as  to\he  laws 
of  that  state  in  regard  to  the  forfeiture  and 
sale  of  lands  for  the  nonpayment  of  taxes, 
and  lacks  much  else  that  is  necessary  to 
show  any  title  in  Chandler.  We  would 
therefore  be  unable,  if  It  were  indeed  proper, 
to  pronounce  upon  the  validity  of  the  tax 
title  claimed  through  Chandler. 

It  was  suggested  by  the  plaintiff  in  his 
brief  that,  if  he  was  not  entitled  to  have  the 
alleged  cloud  removed  from  his  title,  the 
sale  of  the  land  to  him  by  Reeser  should  be 
rescinded,  and  a  decree  entered  in  his  fa- 
vor against  Reeser  for  the  amount  of  the 


purchase  money  he  had  paid  to  him.  The 
bill  was  not  framed  for  any  such  purpose, 
but  for  a  totally  different  one,— the  removal 
of  an  alleged  cloud  upon  the  plaintlfTs  title. 
No  ground  for  the  rescission  of  the  contract 
was  alleged,  and  no  such  issue  raised  or  liti- 
gated. The  bill  contains  no  suggestion  of 
such  relief  in.  any  contingency,  and  manifest- 
ly it  could  not  be  given  under  the  pleadings 
in  the  case.  In  no  view  was  the  plaintiff  en- 
titled to  the  reUef  sought  by  his  bill.  The 
decree  of  the  circuit  court  must  therefore  be 
reversed,  and  the  bill  dismissed. 


(93  Va.  690) 
WILLIAMS'  ADM'R  et  al.  v.  CLARK'S 
REPRBSENTATIVB  et  aL         ^ 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
19,  1886.) 

Creditors*  Suit— Appbal  by  Debtor— Account- 

INQ—RbTURN  of  EvIDBNOB  BT  C0ICHI88IONBR. 

1.  In  a  creditors'  suit,  though  the  claims  are 
several  and  distinct,  the  debtor  may  appeal  as 
to  all  the  claims  allowed  if  they  aggregate  $500, 
though  the  claims  of  some  of  the  creditors  are 
less  than  that  amount. 

2.  Though  the  decree  under  which  a  commis- 
sioner acts  in  taking  accounts  does  not  direct 
return  with  the  report  of  the  evidence  on  whidi 
it  is  founded,  and  though  he  has  filed  his  report 
without  the  evidence,  he  may  thereafter,  on  the 
request  of  one  of  the  parties,  return  the  evi- 
dence before  the  case  is  heard;  the  parties  not 
having  been  notified  when  his  report  would  be 
filed. 

8.  Where  the  commissioner  to  whom  the  talc- 
ing of  accounts  has  been  referred  has  lost  part 
of  the  evidence  on  which  his  report  is  founded, 
the  case  should,  be  recommitted  to  him. 

Appeal  from  drcuit  court,  Frederick  county; 
Thomas  W.  Harrison,  Judge. 

Suit  by  Clark's  representative  and  others 
against  Williams'  administrator  and  others. 
From  the  decrees,  defendants  appeal.    Reversed. 

R.  T.  Barton,  J.  J.  Williams,  and  M.  Mc- 
cormick, for  appellants.  A.  R.  Pendleton,  W. 
L.  CElark,  R.  B.  Byrd,  and  C.  S.  W.  Barnes,  for 
appellees. 

BUCHANAN,  J.  The  first  question  to  be 
dtoposed  of  upon  this  appeal  is  whether  this 
court  has  jurisdiction  to  review  the  decrees 
complained  of  as  to  the  appellees,  whose  debts 
are  each  less  than  $500.  A  large  number  of 
debts  werer  reported  against  the  estates  of  D. 
W.  Barton  and  of  Phillip  Williams,  of  which 
the  appellants  are,  respectively,  the  personal 
representatives.  Many  of  them  were  except- 
ed to  by  the  appellants.  Of  those  decreed  to 
be  paid,  some  were  over  and  others  under 
$500.  The  appellees,  whose  debts  are  each 
less  than  $500,  insist  that  as  to  them  the  ap- 
peal should  be  dismissed  by  this  court,  because 
the  amount  involved  is  less  than  $500.  If 
this  was  a  question  of  first  impression  in  this 
court,  I  would  strongly  incline  to  the  opinion 
that  their  motion  to  dismiss  should  be  sustain- 
ed. In  an  ordinary  creditors'  suit,  where  the 
cUiims  of  the  creditors  are  several  and  dis- 
tinct, founded  upon  different  contracts,  it  is 
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dear  that  bo  creditor  lias  the  right  of  appeal 
unless  his  dalm  amountB  to  |500.  If  the  mat- 
ter in  dispute  as  to  the  creditor  be  separate 
and  distinct,  it  wonld  seem  to  be  separate  and 
distinct  also  as  to  his  adversary,  the  debtor; 
and  there  does  not  seem  to  be  any  good  rea- 
son why  he  should  be  allowed  to  appeal  as  to 
that  creditor,  unless  the  amount  in  controver- 
sy between  them  amounted  to  $500.  Schwed 
V.  Smith,  106  U.  S.  188,  1  Sup.  Ct  221.  But 
this  question  arose  and  was  decided  in  the 
case  of  Railroad  Co.  v.  Oolfelt,  reported  tn  27 
Grat.  777;  and  the  court  held  that  the  aggre- 
gate amount  of  the  debts  decreed  against  the 
debtor  was  the  amount  which  he  had  in  con- 
troversy, and  that  he  had  the  right  of  appeal 
as  to  all  the  creditors,  although  the  claims  of 
sonle  of  them  were  less  than  $500.  4  Minor, 
Inst.  (3d  Ed.)  1062.  See  Craig  v.  WiUiams,  90 
Ya.,  at  page  502, 18  S.  E.  899.  The  motion  to 
dismiss  must  be  overruled. 

The  commissioner  who  took  the  accounts  in 
the  case  did  not,  when  he  returned  his  report, 
file  with  it  the  evidence  upon  which  It  was 
based.  This  was  not  required  by  the  decree 
directing  him  to  talte  the  accounts,  nor  was 
he  requested  by  any  party  to  return  the  evi- 
dence until  after  his  report  was  made  and 
filed.  In  response  to  a  call  made  upon  him 
by  the  appellants  after  his  report  had  been 
filed,  he  brought  into  court,  on  the  day  the 
case  was  heard,  a  basket  full  of  loose  papers, 
which  he  stated  in  an  affidavit  was  in  part 
the  evidence  on  which  he  founded  his  report. 
The  lower  court  was  of  opinion  that  there  was 
no  authority  for  a  commissioner,  after  his  re- 
port had  been  completed  and  filed,  to  return 
the  evidence  upon  which  it  was  based  without 
an  order  of  court  directing  him  to  do  so;  and 
it  was  further  of  the  opinion  that  the  evidence 
thus  irregularly  brought  before  the  court,  and 
which  did  not  appear  to  be  all  the  evidence  up- 
on wlilch  the  commissioner  based  his  report, 
ought  not,  under  the  circumstances  of  the 
case,  to  be  considered  by  it  in  passing  upon 
the  exceptions  filed  to  the  report  This  action 
of  the  court  is  assigned  .as  error. 

Generally,  a  party  who  desires  that  the  evi- 
dence, or  any  part  thereof,  upon  which  the 
commissioner  founds  his  report,  should  be  re- 
turned with  it,  should  request  him  to  do  so 
before  the  report  is  filed,  unless  the  decree  or 
decrees  under  which  he  is  acting  directs  It. 
But  in  a  case  like  this,  where  it  does  not 
appear  that  the  commissioner  had  notified 
the  parties  when  his  report  would  be  filed,  we 
see  no  objection  to  his  returning  the  evidence 
to  the  court  at  any  time  before  the  case  is 
heard,  when  requested  by  any  party  to  do 
so;  at  least,  the  parties  are  entitled  to  have 
the  evidence  returned  so  far  as  it  is  necessary 
to  enable  the  court  to  pass  upon  exceptions 
taken  to  the  report,  and  the  court  should  di- 
rect It  to  be  done  ux)on  the  motion  of  any  par- 
ty interested,  unless  the  application  has  been' 
unreasonably  delayed.  In  this  case  all  the 
evidence  in  the  hands  of  the  commissioner 
had  been  returned,  and  no  good  could  have 


resulted  from  having  an  order  mada  to  do 
what  had  already  beett  d(mt». 

Although  the  evidence,  so  far  as  it  was  in 
tiie  possession  of  the  commissioner,  had  beea 
returned  to  the  court,  the  case  was  not  in  a 
condition  for  the  court  to  pass  upon  the  ex- 
ceptions to  the  commissioners'  report  without 
running  the  risk  of  doing  injustice  to  one  or 
the  other  of  the  parties.  If  it  disposed  of 
the  exceptions  without  considering  the  evi- 
dence, it  must  presume  that  the  debts  reported 
were  properly  proved,  and  render  a  decree 
against  the  appellants  theiefor,  except  in  ao 
far  as  the  report  on  its  face  showed  tiiat  they 
were  not  valid  claims.  On  the  other  hand,  if 
it  considered  the  evidence  •  ^Btnmed  by  the 
commissioner  aa  all  the  evideiice  that  was  be- 
fore him,  it  might  have  to  reject  claims  t|^ 
evidence  in  whole  or  in  part  to  establish  whidi 
had  been  lost,  although  they  had  been  fully 
proved.  Under  these  circumstances,  the  prop- 
er course,  and  the  one  least  likely  to  do  injua- 
tice,  would  have  been  to  recommit  the  repoit 
as  to  the  items  excepted  to. 

It  is  true,  as  stated  by  the  trial  court,  that 
the  accounts  had  been  before  the  commissioii- 
er  for  many  yeare,  and  the  creditors  had  been 
greatly  delayed;  but  for  this  delay  the  c^- 
itors  were  to  blame,  as  well  as  the  i^peUants. 

Under  all  the  circumstances  of  the  case,  we 
are  of  opinion  that  the  court  erred  in  paaring 
upon  the  exceptions  to  the  commissioners'  re- 
port in  the  then  condition  of  the  case,  and 
that  the  decrees  must  be  reversed  so  far  as 
appealed  from,  except  as  to  the  debt  of  W.  P. 
McOuire,  administrator  of  A.  R.  H.  Powell, 
deceased,  as  to  which  the  decree  will  be 
amended  and  affirmed,  in  accordance  with  the 
written  agreement  of  the  parties  filed  in  tiM 
papers  of  the  cause,  and  the  cause  remanded 
to  the  circuit  court,  with  direction  to  recom- 
mit the  report  bA  to  the  claims  of  the  appel- 
lees, with  instructions  to  the  commissioner, 
after  notice  to  the  parties,  to  conMder  the  ev- 
idence now  in  the  cause,  that  which  has  been 
lost  so  far  as  it  may  be  found  or  set  up,  and 
any  additional  evidence  which  the  parties  may 
adduce  before  him  as  to  the  items  in  contro- 
versy, and  to  make  the  report  to  the  court 
without  delay,  returning  therewith  the  evi- 
dence upon  which  he  bases  his  report 

As  to  the  other  questions  made  in  the  peti- 
tion for  appcsil  we  express  no  opinion,  as  they 
are  questions  which  may  be  affected  by  the 
evidence,  and  cannot  be  properly  considered 
and  decided  until  after  the  recommitted  repoit 
has  been  returned. 


HANNAH  et  al.  v.  WOODSON. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

19, 1896.) 

BPBGinO  PbRTOSUANCB— eOTFICIENCT  OF  BVI- 
DSNCB. 

An  agreement  bv  decedent  to  give  to  plain- 
tiff, a  negress  and  nis  natural  child.  1110.000 
and  25  acres  of  land,  in  consideration  tbat  plain- 
tiff should  keep  house  for  Mm  during  his  life,  is 
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not  snAdeiitlr  riiewn  l^  the  testimony  of  plaior 
tiff,  corroborated  bj  that  of  two  neirro  witness- 
es to  the  alleged  agreement,  who  at  the  time 
of  the  agreetaent  were  only  13  and  15  years  old, 
and  by  the  testimony  of  a  negro  that  decedent, 
when  he  returned  with  plaintiff,  told  him  of  the 
agreement,  where  the  other  evidence  showed 
that  decedent  paid  regular  wages  to  plaintiff 
while  she  worked  for  him;  that  plaintiff,  during 
the  23  years  she  lived  with  decedent,  never  men- 
tioned the  agreement  to  any  one,  and  that  after 
decedent's  death  she  spoke  of  her  luck  in  having 
received  from  decedent,  before  his  death,  a  deed 
to  a  small  house  and  lot,  as  otherwise  she  would 
have  receired  nothii^  and  that  a  negro>  man 
and  woman  who  n^ere  present  at  the  time  of 
the  alleged  agreement,  and  who  were  shown 
to  have  been  of  good  character,  were  not  called 
as  witnesses.  ' 

Appeal  from  Circuit  Court,  Roanoke  County. 

Suit  by  Maiy  W.  Woodson  against  one  Han- 
nah, administrator,  and  others.  There  was  a 
Judgment  for  complainant,* and  defendants  ap- 
peal.   Beversed. 

Q.  W.  &  !#.  C.  Hansbrough  and  Griffin  & 
Glasgow,  for  appellants.  Penn  &  Cocke,  for 
appellees. 

'  GARDWELU  J.  This  is  a  suit  Instituted 
in  the  dicuit  court  of  Roanoke  county  by  the 
appellee,  Maiy  Woodson,  against  the  appi^l- 
tamts,  the  personal  representative  and  holi-s  of 
Williani  M.  Utz,  deceased,  for  the  q^iediic  per- 
formance of  a  parol  contract  alleged  lo  have 
been  made  and  entered  Into  between  Utz  and 
tlie  appellee  in  the  year  1867.  The  case  is  as 
follows:  Utz,  a  bachelor  and  slay e, owner, 
about  the  beginning  of  the  late  war  removed 
from  Culpeper  county  to  Roanoke  county,  and 
resided  In  the  latter  county,  upon  the  estate 
known  as  "Waverly,"  owned  by  himself  and 
his  father  Jointly,  until  his  death,  on  the  6th 
day  of  February,  1890.  Among  the  slaves 
owned  by  Utz,  and  carried  with  him  to 
Waverly,  was  the  appellee,  who  at  thai;  time 
was  about  10  years  of  age.  In  the  spring  of 
1866,  Lewis  Daingerfleld  and  other  former 
riayes  of  Utz  returned  to  Culpeper  county 
to  live;  the  appellee  going  with  them,  but 
promising  UtK  to  return  to  Waverly  in  a 
short  time,  v  Failing  to  return,  Utz,  about 
March,  1867,  went  to  Culpeper,  and  carried 
her  back  to  Waverly,  where  she  lived  in  the 
capacity  of  a  servant,  cooking  and  doing  oth- 
er work  about  the  premises,  until  the  death 
of  Uts>  In  the  meantime  the  appellee  was 
twice  married;  was  divorced  from  her  first 
husband,  and  raised  a  family  of  children  by 
her  second  husband  at  Waverly.  About  10 
years  prior  to  the  death  of  Utz,  he  built  a 
house  on  the  outer  edge  of  the  Waverly 
farm,  which  was  occupied  by  the  family  of 
the  appellee;  and  on  the  day  before  his 
death  Utz  conveyed  this  house,  together  with 
T%  acres  of  land,  to  her,  by  a  deed  which 
was  delivered  to  her  at  the  time  it  was  ex- 
ecuted by  Utz,  and  in  the  presence  of  the 
officer  who  took  the  acknowledgment  Sub- 
sequent to  Utz's  death,  the  appellee  insti- 
tuted a  common-law  suit  in  the  circuit  court 
of  Roanoke  county  against  the  personal  rep- 


resentative of  Uts  to  recover  the  sum  of 
$10,000,  and  the  value  of  25  acres  of  land, 
which  she  alleged  was  due  to  her  by  rea- 
son  of  a  contract  made  and  entered  into  with 
her  by  Utz  In  March,  1867,  and  which  he 
had  failed  to  perform;  but  the  plaintiff  in 
this  action  took  a  nonsuit,  and  afterwards 
instituted  this  suit  in  equity.  The  contract 
aUeged  in  her  biU  is  that  Utz  agreed  ''that 
if  she  would  go  back  with  him  [Utz]  to  his 
home,  become  his  housekeeper,  and  take 
upon  herself  the  care  and  management;  of 
his  household,  and  continue  in  that  capacity 
during  his  life,  he  would  give  her  a  house 
and  lot  in  his  lifetime,  near  his  residence, 
and  at  his  death  would  give  her  25  acres  of 
land  adjoining  the  house,  $10,000  in  money, 
and  his  household  furniture."  The  bill  al- 
leges, also,  that  she  was  at  that  time  about 
17  years  of  age,  and  did  return  with  Utz 
to  his  home,  became  his  housekeeper,  and 
took  upon  herself  the  care  and  management 
of  his  household,  and  so  remained  and  con* 
tinned  until  the  death  of  Utz.  It  is  further 
aUeged  that  the  appellee  is  the  natural  child 
of  Utz,  and  that  he  did  build  for  her  a  house 
about  a  quarter  of  a  mile  from  his  residence, 
and,  a  short  while  before  his  death,  executed 
a  deed  to  her,  conveying  seven  acres  of  land, 
upon  which  the  house  is  situated,  but,  dy- 
ing unexpectedly,  he  did  not  comply  with 
his  promises  and  undertaking,  except  in  con- 
veying the  house  and  lot,  which  was  only  a 
part  compliance,  while  she,  on  her  part, 
fully  performed  the  alleged  contract.  The 
personal  representative  and  heirs  of  Uta  de- 
murred to  the  bill,  and  filed  their  answer, 
denying  every  material  allegation,  an,d  aver- 
ring that,  ii^ead  of  such  a  contract  having 
been  made,  the  appellee  was  paid  by  Utz 
monthly  wages  for  her  services,  up  to  the 
time  of  his  death,  and  that  he  had  conveyed 
to  her,  as  a  gift,  the  house  and  lot,  with  the 
7%  acres  of  land  attached.  The  circuit  court 
of  Roanoke  county  overruled  the  demurrer, 
and,  Xip<m  the  hearing  of  the  cause  upon  its 
merits,  held  that  the  contract  with  Utz,  a» 
set  out  in  the  bill,  had  been  proven,  and  that 
the  complainant  was  entitied  to  a  specific 
execution  of  the  contract  for  the  real  estate, 
and  for  the  money  specified  to  be  paid  upon 
the  death  of  Utz,  and  decreed  accordingly. 
From  this  decree  an  appeal  was  taken  to 
this  court 

The  appeal  may  be  disposed  of  upon  the 
merits  of  the  cause,  without  a  review  of  the 
numerous  authorities  cited  by  counsel  In  sup- 
port of  the  demurrer  to  the  bill.  Appellee's 
proof  upon  the  main  question  consists  of  her 
own  deposition,  to  which  no  objection  was 
made  until  the  conclusion  of  her  examination, 
which  was  too  late,  and  the  deposition  of  John 
Daingerfield,  Sarah  E.  Tyler,  Ben  Sims,  imd 
Robert  T.  Goodman.  John  Daingerfield  was 
at  the  time  of  the  making  of  the  alleged  con- 
tract, 25  years  previous  to  his  examination, 
only  18  years  of  age,  and  his  sister  Sarah  £. 
Tyler  but  a  few  years  older.     According  to 
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tlie  testimony  of  appellee,  when  Utz  came  to 
Culpeper  for  her,  he  foond  her  20  miles  away 
from  the  home  of  Lewis  Daingerfield,  and 
eook  her  up  behind  him,  on  horseback,  and 
carried  her  to  Lewis  Daingerfield's  house,  ar- 
^rlving  there  about  dark,  where  they  spent  the 
dight  in  the  cabin  with  Lewis  Daingerfleld 
and  his  family,  and  the  family  of  his  son-in- 
taw,  Tyler;  that  the  contract  was  made  and 
entered  into  that  night  in  the  presence  of  Ty- 
ler, Daingerfleld,  and  their  respective  wives 
and /children;  that  she  (the  appellee)  was  very 
averse  to  returning  to  Roanoke,  but  on  being 
persuaded  by  Lewis  Daingerfleld,  and  others 
present,  she  consented  to  go;  and  that  the  fol- 
lowing morning  Utz  took  her  on  his  horse,  be- 
hind him,  and  carried  her  12  miles,  to  Cul- 
peper Courthouse,  where  they  took  the  train 
for  Roanoke.  Her  statement  Is  that  Utz  was 
very  much  opposed  to  her  marrying  a  fellow 
by  the  name  of  Jewell,  and  assured  her  that 
.  "he  would  do  better  by  her  than  the  fellow, 
Jewell,*'  and  he  agreed  that,  if  she  would  go 
back  with  him,  he  (Utz)  would,  when  he  got 
home,  build  her  a  house  upon  any  site  that 
she  might  pick  out  anywhere  on  the  outer 
edge  of  the  farm,  and  give  her  the  house  and 
lot  during  his  lifetime,  and  at  his  death  would 
give  her  25  acres  adjoining  the  house  and  lot, 
$10,000  in  money,  and  his  household  furni- 
ture, provided  she  stayed  with  him  and  kept 
house  for  him.  John  Daingerfleld  and  Sarah 
E.  Tyler  deposed  to  the  same  effect;  both  of 
them,  however,  saying  that  the  house  and  lot 
was  to  be  on  the  outer  edge  of  the  farm,  while 
the  bill  alleges  that  it  was  to  be  "near  his  resi- 
dence." Ben  Sims,  the  other  witness  to  this 
contract,  testifies  that  he  was  at  the  depot  at 
the  station,  now  Roanoke  city,  \^hen  Utz  ar- 
rived there  with  the  appeUee;  that  he  walked 
home  with  Utz,.  and,  in  a  conversation  with 
him,  Utz  told  witness  of  the  contract,— the 
witness  adding  only  to  what  the  other  wit- 
nesses testified  was  the  contract,  that  the 
house  and  lot  were  to  be  "anywhere  she  picked 
a  place."  Goodman's  testimony  is  to  the  ef- 
fect that  10  or  11  years  prior  to  Utz*s  death, 
when  he  was  building  the  house  for  the  appel- 
lee, Utz  told  him  that  the  house  was  being 
built  for  her,  and  pointed  out  the  land  which 
he  intended  to  give  to  her;  but  the  wltiTess 
could  describe  the  land  only  by  a  diagram 
which  he  had  drawn.  He  says  that  Utz  spoke 
of  the  land  as  being  about  20  or  25  acres,  but 
the  witness  does  not  testify  that  Utz  told  him 
of  any  contract  or  agreement  whatever  be- 
tween appellee  and  Utz.  He  only  testified 
that  Mr.  Utz  told  him  that  he  intended  to  give 
her  the  land,  of  which  the  7%  acres  conveyed 
to  her  by  deed  executed  the  day  before  his 
death  was  a  part,  and  contained  the  house 
which  Goodman  built  The  other  witnesses 
examined  for  appellee  do  not  testify  as  to  any 
contract  made  by  Utz  with  the  appellee,  ex- 
cept Julia  Davis,  her  daughter,  whose  testi- 
mony, in  effect,  is  that,  some  four  or  five  years 
prior  to  TJtz's  death,  she  was  present  at  a 
conversation  between   Utz  and  the  appellee 


relative  to  Mm.  Hannah's  moving  tbexe  to 
live  with  Mr.  Utz,  and  that  she  heard  htm  say 
something  about  a  bargain;  but  she  does  not 
mention  to  what  bargain  reference  was  made. 
She  says  only  that  her  mother  said  "Mrs.  Han- 
nah's moving  there  did  not  make  any  differ^ 
ence  to  her,  provided  it  did  not  interfere  with 
her  business  and  the  bargain."  To  which  said 
Utz  said,  "No."  The  other  witnesses  testify 
mainly  upon  the  question  whether  or  not  the 
appellee  was  in  fact  Utz's  natural  child. 

On  the  other  hand,  the  proof  is  that  the  ap- 
pellee lived  with  Utz  in  the  capacity  of  a  serv- 
ant; that  he  paid  her  wages,  charging  her 
with  what  she  received  from  him  and  what  be 
paid  out  for  her,  and  refused,  on  a  number  of 
occasions,  to  pay  money  for  her  until  it  be- 
came due  to  her  for  wages.  She  attempts, 
however,  to  show  that  he  only  paid  her  wa^s 
for  cooking  after  ttie  family  of  Mrs.  Hannah 
came  to  live  in  the  house  with  Utz,  some  five 
years  before  he  died;  but  the  proof  is  that  he 
was  paying  her  wages  prior  to  that  time,  as  he 
was  paying  other  servants  on  the  place.  It 
further  appears  that  the  appellee,  on  the  day 
before  Utz*s  death,  sent  for  Goodman,  who 
was  a  justice  or  a  notary,  to  come  to  the  house 
of  Utz  and  attend  to  some  business  for  her; 
that  Goodman  went,  and  on  arriving  there,  he 
was  told  by  Utz,  In  the  presence  of  appellee, 
her  husband,  and  their  children  (all  of  whom 
were  In  Utz's  room  when  Goodman  arrived), 
that  appellee  had  been  "cutting  up,"  and  had 
sent  for  him  (Goodman)  that  morning.  The 
wimess  Goodman  further  says,  *'He  told  me 
this  when  I  went  in,"  and  Utz  then  brought 
out  the  deed  and  acknowledged  it  before  him 
(Goodman),  which  deed,  conveying  the  land, 
with  the  house  on  it,  in  which  the  appellee 
lived,  was  then  and  there  delivered  to  her; 
and  not  one  word  further  was  said  by  her  as 
to  any  additional  claim  she  had  against  Utz, 
and  witness  "never  heard  of  any  more  cut- 
ting up."  An  effort  was  made  to  show  by 
this  witness  that  the  app^ee  carried  the  keys 
belonging  to  Utz,  but  on  cross-examination  he 
says  that,  when  Utz  told  her  to  get  the  deed 
to  be  executed,  she  got  the  keys  t>ut  of  Utz's 
pocket,  and  opened  Bome  drawer  or  trunk,  and 
got  it  The  other  testimony  on  the  point  is 
conclusive  that  Utz  carried  his  own  keys,  gave 
out  the  provisions  for  his  employ6s,  and  that 
appellee  cooked  and  washed,  and  had  nothing 
to  do  with  the  houise,  except  to  clean  up  Utz's 
room.  The  next  morning  after  Utz  died,  the 
appellee  said  to  Mrs.  Utz  and  Mrs.  Hannah, 
nieces  of  William  Utz,  who  were  then  at  his 
house,  that  she  had  made  a  narrow  escape: 
"Mars  William  deeded  me  that  poor  piece  of 
land  the  day  before  he  died,  and,  if  I  had 
waited  until  to-day,  I  would  not  have  had 
anything  at  all."  She  then  requested  Mrs. 
Utz  and  Mrs.  Hannah  (who  are,  together  with 
Mary  J.  Hansbrough,  an  infant,  William  Utz*s 
heirs  at  law)  to  give  her  the  piece  of  land  in 
front  of  her  house,  so  as  to  extend  her  land  out 
to  the  macadam  road;  and  on  being  told  by 
Mrs.  Utz  and  Mrs.  Hannah  that  they  were 
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unatile  to  give  her  the  land,  aa  there  was  an 
infiaQt  IntereBted,  appellee  said  that.  If  they 
would  give  their  part,  she  (appellee)  would 
buy  the  Infant's  interest  In  this  eonnectloik 
appellee  stated  that  Uta  had  paid  her  np  In 
full  to  Christmas,  saying  that  her  pay  was 
four  dollars  per  month,  and  wanted  to  know 
of  Mrs.  Hannah  what  was  due  her  from 
Christmas.  This  is  not  denied  by  the  appel- 
lee, but  she  attempts  to  explain  it  away  by 
saying  that  she  did  not  then  know  what  her 
rights  were;  and,  on  being  questioned  as  to 
who  she  had  erer  told  that  she  had  such  a 
contract  with  Mr.  Uts  as  she  alleged  In  her 
bill,  she  was  unable  to  name  a  single  person 
to  whom  she  ever  told  of  such  a  contract  till 
after  the  death  of  Uts.  She  then  says  that 
she  did  not  know  what  her  righto  were  until 
she  talked  with  a  colored  lawyer,  who  told  her 
that,  if  she  resorted  to  law,  she  would  be  enti« 
tied  to  hor  labor,  or  words  to  this  effect 

It  should  be  borne  In  mind  that  Utz  nevec 
owned  at  any  time  but  anundiylded  half  in- 
terest in  the  Warerly  farm.  While  the  proof 
is  that  Utz  said  to  a  number  of  persons,  dur- 
ing his  Ufe,  that  he  intended  to  give  appellee 
a  place,  it  is  not  shown  by  any  witness  that 
he  ever  mentioned  any  bargain  or  contract 
by  which  he  was  bound  to  h^  for  any  partic- 
ular piece  of  property,  or  for  the  payment  of 
any  money  at  his  death.  Eldridge  Carter  (col- 
ored), who  had  been  Utz's  foreman  on  the 
Waveiiy  farm  for  22  years  prior  to  the  latp 
ter's  death,  and  necessarily  thrown  with  ap- 
pellee frequently,  testifies  that,  while  he  heard 
Utz  say  that  he  intended  to  give  her  the  house 
and  lot  where  her  family  was  living,  he  never 
said  at  any  time  how  much  land  he  Intended 
to  give  her  with  the  house,  nor  did  he  or  ap- 
pellee ever  mention  to  witness  any  contract  or 
agreement  between  them;  and  witness  never 
heard  of  the  alleged  contract  by  which  ap- 
pellee was  to  have  26  acres  adjoining  the 
house  and  lot,  $10,000,  and  Utz's  household 
furniture,  until  after  Utz's  death.  This  wit- 
ness further  testifies  that  appellee  told  ^im  of 
the  conversation  she  had  with  Mrs.  Hannah 
and  Mrs.  Utz,  immediat^y  after  it  took  place, 
on  the  morning  after  Utz's  death,  saying  that 
Mrs.  Utz  had  agreed  to  give  her  the  piece  of 
land  between  the  house  and  lot  conveyed  to 
h^  and  the  macadam  road,  and  erpressed 
herself  as  satisfied.  Mrs.  Hannah  and  other 
witnesses  say  that  th^  heard  Utz  say  that  he 
Intended  to  give  appellee  the  place  on  which 
he  had  built  the  house  for  her,  but  did  not  in- 
tend to  do  so  till  his  death,  and  this  declared 
purpose  on  his  part  was  carried  out  by  the  ex- 
ecution of  the  deed  which  he  delivered  to  the 
appellee  the  day  before  he  died.  It  is  worthy 
of  notice  tbat  ndther  Lewis  Daingerfleld,  at 
whose  house  the  alleged  contract  was  m^e» 
and  who,  it  is  also  alleged,  perspaded  appel- 
lee to  enter  into  the  contract,  nor  William  Ty- 
ler, the  husband  of  Sarah  Tyler,  are  examined 
as  witnesses,  though  both  are  still  living,  or 
were  when  the  depositions  in  this  cause  were 
taken;  and  it  la  further  noteworthy  that  it  is 


proven  in  the  record  that  Lewis  Daingerfleld 
bears  a  good  character  for  truth  and  veracity. 
This  aUeged  contract  Is  testified  to  by  oni^ 
two  of  the  persons  present  when  it  was  made, 
other  than  appellee  herself,  viz.  John  Dain- 
gerfleld, a  boy  18  years  old  at  the  time,  and 
Sarah  Tyler,  the  two  latter  testifying  25  years 
after  the  alleged  parol  contract  was  made,  of 
which  no  memoranda  was  made  at  the  time; 
and  it  seems  that  they  had  not  talked  tlie 
matter  over  together,  or  with  any  one  except 
appellee,  and  not  with  her  till  the  summer  be- 
fore their  testimony  was  given*  and  they  claim 
to  have  had  vety  little  tolk  with  her  about  it 
They  could  remember  with  remarkable  partic- 
ularity the  details  of  the  "bargain,**  bpt  their 
memory  was  not  sufficient  to  recall  other  in- 
ddento  or  occurrences  at  the  time  just  as  like- 
ly to  have  impressed  thems^ves  on  their 
memory  as  the  alleged  conversation  to  whldki 
the  ''bargato"  was  made.  It  is  also  shown 
that  there  is  inconsistency  in  their  statemento 
made  In  the  case  at  bar  and  those  made  by 
them  before  the  Jury  in  the  common-law  trial; 
and  the  only  corroboration  of  this  testimony 
is  found  in  the  testimony  given  by  the  witness 
Ben  Sims,  whose  statement  is  so  highly  im- 
probable, and  so  much  at  variance  with  the 
conduct  and  declarations  of  appellee  at  a  time 
when,  ftom  the  nature  of  the  contract  she  Is 
suing  to  enforce,  she  would  not  have  refnUned 
from  telling  about  It,  that  It  Is  unworthy,  we 
think,  of  consideration.  The  conduct  of  the 
appellee  in  her  efforts  to  secure  testimony  to 
sustoin  this  claim  against  the  estate  of  Utz, 
never  mentioned  to  any  one,  so  far  as  the 
proof  shows,  till  after  his  lips  are  sealed,  is 
far  from  being  calculated  to  give  credit  to  her 
story,  or  to  the  testimony  adduced  in  support 
of  it  One  of  her  own  witnesses  says  that 
she  said  to  him  that  she  would  give  him  $100,, 
if  he  knew  anything  that  would  do  her  any 
good.  Another  says  that  she  told  him:  "If ' 
you  will  come  up,  and  do  what  you  can  for 
me,  you  will  never  lose  anylliing. .  You  will 
get  the  best  pay  you  ever  got"  This  witness 
was  summoned  to  the  common-law  case,  but 
was  not  examined.  In  the  various  conversa- 
tions with  Utz  testified  to,  and  to  which  he 
expressed  his  purpose  to  give  appellee  the 
house  and  lot  at  his  death,  saying  that  he  was 
her  father,  not  one  word  was  said  as  to  any 
contract  of  the  character  attempted  to  be  set 
up  here,  and  no  totlmation  whatever  of  any 
agreement  to  make  any  provision  for  her,  oth- 
er than  that  he  made  by  the  deed  delivered 
to  her  the  day  before  his  death,  and  which  she 
accepted  without  a  word  to  indicate  that  she 
had  any  further  claim  upon  hlm,~on  the  con- 
traiy,  congratulattog  herself  the  next  day  for 
having  gotten  her  deed,  which  she  said  she 
would  not  have  gotten,  had  she  waited  an- 
other day,  and  woxdd  not  have  had  anything. 
If  it  be  a  fact  that  appellee  is  the  natural 
child  of  the  decedent,  Utz,  under  the  policy 
of  our  law,  it  adds  nothing  to  the  strength  of 
her  claim  asserted  in  this  suit,  however  per- 
suasive it  may  be  to  cousidertog  the  probabili- 
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ties  that  ttie  aOeged  confract  wsa  la  fact  €ii« 
tered  into.'  It  would  aeem  that,  if  Utz  de- 
signed to  make  any  such  proylsion  for  appel- 
lee as  the  alleged  contract  embodied,  he  would 
have  made  it  by  a  writing  duly  executed,  or 
would  have  had  it  witnessed  by  reliable  per- 
sons of  intelligence,  at  least,  and  would  not 
have  contented  himself  with  the  loose  declar 
rations  that  have  been  testified  to  as  having 
been  made  at  the  house  of  the  colored  man 
Daingerfleld,  only  spoken  of  by  him  (Utz) 
during  the  remainder  of  his  life  of  28  years 
to  the  colored  man  Ben  Sims,  whom  he  casual* 
ly  fell  in  with  while  walking  from  the  depot 
homeward  on  the  night  of  his  return  from  Oul- 
peper  with  the  appellee.  Surely,  if  such  a 
contract  was  made,  in  the  25  years  that  elaps* 
ed  from  its  d^te  to  the  taking  of  the  deposi- 
tions in  this  cause,  some  proof  of  it  of  a  more 
satisfactory  character  could  have  been  obtain- 
ed. Upon  reajson  and  authority,  the  evidence 
relied  on  to  establish  such  a  contract  as  is  here 
sought  to  be  enforced  should  be  clear  and  sat- 
isfactory. It  is,  we  think,  far  from  being  of 
this  character,  whHe,  to  say  nothing  of  the 
improbabilities  that  such  a  contract  was  ever 
entered  into,  the  preponderance  of  the  testi- 
mony is  decidedly  against  its  existence.  We 
are  therefore  of  opinion  that  the  decree  ap- 
pealed from  is  erroneous  and  should  be  re* 
versed,  and  this  court  will  enter  such  decree 
as  the  court  below  should  have  entered,  dis^ 
missing  appellee's  bill,  with  costs  to  the  appel- 
lants. 


(U9  N.  G.  422) 

CECIL  V.  HENDERSON. 
(Supreme  Court  of  North  Oarolina.     Nov.  24, 

1896.) 
Witness  —  Iupeacbmbnt  —  Impbopbe  Qubstions. 
It  Ib  error  to  j^ermit  counael  for  a  plaintiff, 
.in  the  croBa-ezamination  of  a  defendant  who 
had  pleaded  the  statute  of  limitations  as  a  de- 
fense, to  ask  him,  for  the  purpoBe  of  impeach- 
ment, if  he  had  not  interposed  the  same  defense 
to  various  claims. 

Appeal  from  superior  court,  Davidson  coun- 
ty; Hoke,  Judge. 

Action  by  W.  L.  Cecil  against  W.  F.  Hen- 
derson. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Shepherd  &  Busbee  and  Walser  &  Walser, 
for  appellant.    M.  H.  Pinnix,  for  appellee. 

FAIRCIiOTEE,  a  J.  Action  on  a  note 
against  defendant,  as  surety  for  one  loftin. 
Plea,  statute  of  limitations.  The  controver- 
sy on  the  trial  was  whether  defendant  had 
agreed  with  plaintiff  not  to  rely  on  the  stat- 
ute of  limitations.  The  evidence  on  that 
question,  of  plaintiff  and  defendant,  was 
conflicting.  On  cross-examination  the  de- 
fendant was  asked,  for  the  purpose  of  im* 
peaching  the  witness,  if  he  had  not  pleaded 
the  statute  of  limitations  to  various  claims 
(specifying  them).  Objection  by  defendant 
overruled.  Exception.  The  plaintiff  insists 
that  the  question  is  not  pr^udicial  to  the 


defendant,  and  relies  on  Best  ▼.  Boat,  87  N. 
C.  477.  That  caae  does  not  support  his  con- 
tention, because  the  question  was  not  asked 
for  the  purpose  of  impeaching  any  witness 
or  party  to  the  action,  but  went  only  to  the 
testameiltary  capacity  cft  the  testator.  No 
court  can  allow  a  suitor  or  witness  to  be  Im- 
peached or  discredited  because  he  had  enter- 
ed a  plea  allowed  by  statute,  and  enforced  by 
the  courts.  The  question,  then,  was  irrele- 
vant, and,  if  answered  in  the  afOrmatlve,  it 
would  have  been  the  duty  of  tibe  court  to 
withdraw  the  same  from  the  jury.  The  ad- 
mission of  the  question  would  allow  an  ap- 
peal to  local  prejudice,  if  any  should  exist, 
on  the  question  of  pleading  a  **debt  out  of 
date,"  as  it  is  usually  termed  in  the  country; 
and  this  would  result  In  trying  the  same 
question  in  different  localities  according  to 
local  sentiment,  and  there  would  be  no  uni- 
form rule  to  govern  courts  and  Juries.  Tbe 
principle  announced  was  decided  in  Russell 
V.  Hearne,  113  N.  X5.  361,  18  S.  H.  711,  where 
the  question  was,  did  not  the  plaintiff  have 
the  reputation  of  suing  for  usury,  and  if  he 
had  not  so  sued  before?  Held  incompetent. 
New  trial. 

(m  N.  c.  TU) 
WHITLEY  V.  SOUTHERN  RY.  CO. 
(Supreme  Court  of  North  Carolina.     Nov.  24, 
1896.) 
Disvissal^Waivbk  or  Right  to— DaracnvB 
Complaint. 
A  defendant  is  not  entitled  to  a  dismissal, 
on  the  ground  that  the  complaint  contains  only 
a  statement  of  a  defective  cause  of  action,  after 
he  has  filed  an  answer  denying  ite  aUegations, 
and  pleading  an  affirmative  defense,  showing 
that  he  understands  the  nature  of  the  claim 
sued  on. 

Appeal  from  superior  court,  Cabarrus  coun- 
ty;  Greene,  Judge. 

Action  by  William  Whitley  against  the 
Southern  Railway  Company.  Judgment  dis- 
missing the  action,  and  plaintiff  appeals.  Re- 
versed. 

Action  heard  before  Greene,  J.,  on  a  motion 
of  defendant  to  dismiss,  because  the  complahit 
contained  only  a  statement  of  a  defective 
canse  of  action,  and  the  court  adjudged  tliat 
the  cause  be  dismissed,  and  that  the  defend- 
ant go  without  day,  and  recover  costs,  and 
from  this  Judgment  the  plaintiff  appealed. 
The  complaint  is  as  follows:  (1)  Alleges  de- 
fendant to  be  a  oorpoiation,  etc.,  and  is  op* 
erating  the  North  Carolina  Railroad,  on  which 
are  the  towns  of  Concord  and  Charlotte.  (2) 
That  on  said  day  the  plaintiff's  daughter,  His. 
Deaton,  desiring  to  go  and  take  her  thrae  small 
children  from  Concord  to  Charlotte,  on  de* 
fendanf  s  regular  passenger  tmin,  which  was 
due  and  arrived  at  defendant's  station  in  Con- 
cord about  11  a.  m.,  the  plaintiff,  for  the  pur- 
pose of  purchasing  the  necessary  tickets,  ac- 
companied said  daughter  and  children  to  tbe 
station,  and  the  defendant  agreed  and  under- 
took for  hire  (to  wit,  the  sum  of  75  cents, 
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which  wa«  paid  to  It,  and  a  ticket  obtained 
£or  the  iNuusage  or  carriage  of  aald  daughter 
and  chOdrea  and  their  bo^gage,  before  the  ar- 
rival of  aaid  train)  to  carry  go  saJd  train,  from 
said  station  in  Concord  to  defendant's  station 
in  Charlotte,  aaid  daughter  and  children  and 
their  baggage,  which  baggage  was  a  valise  of 
ordinary  size.  (8)  That  upon  the  arrival  ^ 
defendant's  train  at  the  station  in  Concord,  and 
while  it  was  stopped  for  passengers  to  get  on 
and  otC,  said  station  being  then  and  now  a 
regular  station  for  that  purpose,  none  of  de- 
fendant's servants,  agents,  or  employ^  aid^ 
ed  or  offered  to  aid  said  daughter  or  children, 
or  either  of  them,  to  get  on  board  defendanf s 
train  or  car,  or  to  put  or  help  to  put  said  bag- 
gage thereon;  and  thereupon  the  plaintiff,  in 
the  presence  and  view  of  the  conductor,  who 
was  the  defendant's  agent,  servant,  or  em- 
ploy6,  and  had  charge  of  said  train  of  cars, 
and  after  having  notified  said  conductor  of 
his  (plaintiff's)  intention  to  aid  said  daughter 
and  children  to  get  on  board  of  defendant's 
car  with  said  baggage,  and  to  seat  said  daugh- 
ter and  children  in  said  car,  and,  as  soon  as 
that  was  done,  of  plaintiff's  purpose  to  get  off, 
aided  and  assisted  with  the  utmost  dispatch, 
and  without  objection  from  said  conductor  or 
other  agent,  servant,  or  employe  of  defendant, 
said  daughter  and  ehildroi  to  board  and  en- 
ter, with  said  baggage,  the  car  in  which  said 
daughter  and  children  were  entitled  to  ride 
and  have  said  baggage;  and  plaintiff  started 
to  leave  and  get  off  said  car  and  train  with- 
out delay,  and,  before  he  had  seated  said 
daughter  and  children,  and  notwithstanding 
the  hurry  and  dispatch  of  plaintiff,  of  which 
said  conductor  had  knowledge,  and  also  of  his 
Intent  to  get  off,  when  plaintiff  stepped  upon 
the  platform  of  said  car,  for  the  piurpose  of 
getting  off  said  train,  and  when  said  conductor 
knew  plaintiff  had  not  gotten  off,  and  had  not 
had  time  to  do  so,  the  defendant  wrongfully 
and  negligently  caused  its  said  train  of  can 
to  be  slowly  and  almost  imperceptibly  moved 
forward,  and  although  plaintiff  was  making 
reasonable  haste  to  get  off  said  train,  and  could 
have  done  so  without  difficulty  and  notwith- 
standing said  motion.  Just  as  plaintiff  reached 
the  firat  step  of  the  said  platform  the  defend- 
ant negligently  and  wrongfully  caused  said 
car  to  be  given  a  sudden  and  violent  jerk, 
thereby,  without  any  fault  or  negligence  on 
his  part,  causing  plaintiff  to  lose  his  equi- 
librium, and,  before  he  oould  regain  the  same, 
the  motion  or  speed  of  said  train  Imd  become 
such  as  to  throw  the  pUUntiff,  without  any 
fbult  or  negligence  on  his  part,  but  by  the  neg^ 
ligence  and  wrong  of  the  defendant,  from  said 
platform  step  upon  the  ground,  and  with 
such  force  as  to  break  two  bones  of  or  near 
the  ankle  of  his  right  leg,  from  which  wound 
or  Injury  he  has  suffered,  and  does  yet  suffer, 
great  bodily  and  mental  anguish,  and  said 
wound  or  injury  has  caused  him  to  become  a 
permanent  Invalid  or  cripple,  to  his  damage 


$2,000.  Wherefore  plaintiff  demands  Judg- 
ment against  defendant  for  $2,000  and  costs  of 
this  action.  The  deiPendant  put  in  an  answer, 
but  at  the  trial  moved  to  dismiss  the  action, 
upon  the  ground  thaf  the  ccnnplaint  contained 
only  a  statement  of  a  defective  cause  of  ac 
tion.  The  motion  was  sustained,  and  the 
plaintiff  excepted,  and  appealed  from  the  Judg- 
ment rendered. 

W.  Q.  Means,  for  appellant 

AYERY,  J.  The  court  allowed  a  motion  to 
dismiss,  on  the  ground  that  the  complaint  con- 
tained only  a  statement  of  a  defective  cause  of 
action.  An  answer  had  been  filed,  which  was 
evidently  framed  upon  the  assumptlcm  that 
the  plaintiff  had  properly  set  forth  the  material 
averment  that  he  had  been  injured  by  the 
negligence  of  the  defendant's  servants,  while 
on  the  premises  of  defendant,  accompanying 
a  passenger,  and  therefore  entitled  to  protee- 
tlon  against  negligence  of  servants.  Banld 
V.  BaUroad  Co.,  117  N.  C.  682,  23  a  B.  327. 
The  defendant  admits  in  the  answer  the  con- 
tract of  carriage,  denies  the  allegation  that 
the  injury  was  caused  by  Its  negUgence,  and 
sets  up  by  way  of  defense  the  plea  of  oon- 
tiHbuioiy  n^ligence.  If  it  were  conceded  that 
the  statement  of  the  cause  of  action  was  la- 
suillclent,  sudb  an  answer  would  be  hdd,  by 
way  of  aider,  to  have  cured  any  such  defect 
though  the  complaint  might  have  been  held 
bad  pleadhftg  on  demurrer.  Knowles  v.  Rail- 
rbad  Co.,  102  N.  C.  59,  9  S.  B.  7.  The  an- 
swer shows  that  tiie  defendant  was  not  mis- 
led, bat  understood  the  cause  of  action  to  be 
the  alleged  injury  received  by  a  passenger 
through  the  neglect  of  its  servants  in  charge 
of  the  train.  The  right  to  dismiss  for  defects 
of  this  kind  grows  out  of  the  fundamental 
principle  that  a  declaration  or  complaint  must 
be  sufficient  to  put  the  party  sued  upon  notioe 
of  the  nature  of  the  claim,  so  as  to  enable  hln 
to  intelligently  prepare  his  defense.  Garrett 
V.  Trotter.  05  N.  C.  480.  But  this  and  other 
rights,  even  though  guarantied  by  the  organic 
law,  may  be  waived  by  conduct  inconsistent 
with  the  purpose  to  Insist  upon  their  enforoe- 
ment  or  by  a  failure,  in  the  manner  of  as- 
serting them,  to  observe  a  due  regard  for  the 
rights  of  others.  Driller  Co.  v.  Worth,  117  N. 
C.  515,  23  S.  £.  427.  The  plaintiff  has  a  right 
to  demand  a  ^eedy  trial  upon  putting  the  de- 
fendant on  notice  to  prepare  to  meet  his  de- 
mand. The  defendant  demonstrates  by  the 
pleadings  the  fact  that  it  underatands  the  na- 
ture of  the  claim,  which  it  has  the  right  to 
controvert  There  is  therefore  no  reason  why 
either  should  be  surprised  or  injured  by  trying 
the  issues  raised  by  the  pleadings.  We  must 
not  be  underatood  as  deciding  that  the  com- 
plaint was  in  fact  defective;  but  it  is  suffi- 
cient for  the  disposition  of  this  appeal  to  hold 
that,  conceding  its  insufficiency,  the  defect 
was  cured  by  the  answer.  The  judgment  Is 
reversed. 
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(119  N.  C.  420) 

HEDRICK  V. 


BYERLY  et  ux. 


(Supreme  Court  of  North  Carolina.     Nov.  24, 
188a) 

lmitation  of  aotions— mobtoaob— fobbcl08ubb 
'    — Husband  and  Wife. 

Where  a  wife  mortgapieB  her  land  to  secure 
a  debt  of  her  husband,  eyidenced  by  a  note,  the 
bar  of  limitations  against  an  action  on  the  note 
does  not  bar  a  suit  to  foreclose  the  mortgage. 

Appeal  from  superior  court,  Davidson 
county;  Hoke,  Judge. 

Action  by  P.  A.  Hedrick  against  Eli  Byer- 
ly  and  wife.  There  was  a  judgment  for 
plaintiff,  and  defendants  appeal.    No  error. 

Walser  &  Walser  and  R.  T.  Pickens,  for 
appellants.    Robbins  &  Raper,  for  appellee. 

MONTGOMERY,  J.  This  action  was  com- 
menced on  the  6th  of  August,  1895,  to  fore- 
close a  mortgage  on  real  estate.  The  land 
conveyed  was  the  property  of  the  feme  de- 
fendant, and  the  debt  that  of  the  husband, 
eyidenced  by  a  sealed  promissory  note  exe- 
cuted by  both  of  the  defendants,  and  pay- 
able on  the  1st  day  of  November,  1884.  A 
payment  was  made  on  the  debt  on  the  6th  of 
September,  1898.  The  feme  defendant  re- 
quested his  honor  to  hold,  as  matter  of  law, 
'*that  the  land  mortgaged  being  the  property 
of  the  wife  put  her  Interest  in  position  of 
surety  to  the  debt  of  the  husband;  that  the 
demand,  as  to  her,  was  barred  in  three  years; 
and  that  no  act  of  the  husband  after  the 
three  years  had  run  could  renew  or  continue 
the  lien  or  mortgage  on  the  land  of  the  wife 
for  the  debt  of  the  husband."  His  honor  re- 
fused to  so  decide  as  to  the  mortgage,  and 
held  that  the  payment  made  by  the  husband 
on  the  debt  within  10  years  from  maturity 
would  continue  the  lien  of  the  mortgage. 
There  was  no  error  in  this  ruling.  "It  is 
well  settled  by  repeated  decisions  of  this 
court  that,  where  a  wife  joins  her  husband 
in  a  conveyance  of  her  separate  property  to 
secure  a  debt  of  the  husband,  the  relation 
which  he  sustains  to  the  transaction  is  that 
af  snrety."  Purvis  v.  Garstarphan,  73  N.  O. 
581;  Gore  v.  Townsend,  105  N.  C.  235,  11  a 
B.  leO;  Hinton  v.  Greenleaf,  113  N.  C.  6, 
18  S.  E.  56.  And  it  is  also  true  that  what- 
ever act  which,  on  the  part  of  a  principal, 
would  discharge  a  surety,  would  also  dis- 
charge the  property  of  the  wife  from  liability 
under  a  mortgage  or  deed  of  trust  made  to 
secure  the  debt  of  her  husband.  Hinton  v. 
Greenleaf,  supra.  But  it  is  to  be  borne  in 
mind  that  a  married  woman  cannot,  in  this 
state,  make  a  legal  contract,  either  as  prin- 
cipal, or  as  surety  for  her  husband,  which 
will  bind  her  real  estate.  She  can,  if  she 
chooses,  charge  her  separate  real  estate  v^ith 
the  payment  of  a  debt  of  her  husband,  by 
way  of  mortgage  or  deed  bf  trust  with  privy 
examination.  Farthing  v.  Shields,  106  N.  C. 
289,  10  S.  E.  998.    Therefore,  when  a  mar- 


ried woman  charges  her  separate  real. es- 
tate with  the  payment  of  her  hnsband's  debt, 
the  land  is  not  conveyed  to  make  good  any 
legal  contract  that  she  has  made  with  the 
creditor,  but  to  secure  the  hnsband's  eon- 
tract,— to  make  good  his' debt  by  a  charge 
on  her  separate  estate.  She,  by  her  act, 
makes  no  contract,  but  appropriates  the 
property  conveyed  in  the  deed  to  the  pay- 
ment of  her  husband's  debt;  and,  as  long  as 
the  mortgage  is  not  barred  by  the  statute  of 
limitations,  the  lands  can  be  subjected  to 
the  payment  of  the  debt.  And  it  has  been 
held  in  the  case  of  Cross  v.  Allen,  141  U.  S. 
528,  12  Sup.  Ct.  67,  that  the  payment  of  in- 
terest  by  a  husband  upon  his  note  secured 
by  a  mortgage  upon  the  separate  real  estate 
of  his  wife  operates  to  keep  alive  the  mort- 
gage security.  But,  for  the  sake  of  the  ar- 
gument, suppose  it  be  admitted  that  the  feme 
defendant's  plea  of  the  statute  of  limitations 
had  been  a  good  one,  and  so  held  by  the 
court  below;  it  could  avail  her  nothing.  The 
statute  of  limitations  defeats  the  remedy 
when  the  note  is  sued  upon,  but  it  does  not 
discharge  the  debt;  and,  although  the  debt 
might  be  barred  by  the  statute,  yet  the  mort- 
gage by  which  the  debt  is  secured.  If  itself 
not  barred,  may  be  foreclosed  by  the  nK>rt- 
gagee  in  proceedings  for  that  purpose.  Cape- 
hart  V.  Dettrick,  91  N.  C.  344;  Arrington  t. 
RowUind,  97  N.  0.  127,  1  S.  E.  556;  Jenkins 
V.  Wilkinson.  113  N.  C.  532,  18  S.  E.  696.  No 
error. 


Cll»  N.  C.  784) 
STATE  V.  MITCHELIi. 
(Sapreme  Court  of  North  Carolina.     Dec  8, 1896.) 
Dissenting  opinion.    For  report  of  major- 
ity opinion,  see  25  S.  E.  783. 

CLARK,  J.  (dissenting).  In  the  dissenting 
opinion  of  Brother  MONTGOMERY  and  my- 
self in  State  v.  Ostwalt,  118  N.  C.  1217,  24 
S.  E.  660,  we  pointed  out  many  of  the  incon- 
veniences and  inconsistencies  which  would 
follow  the  departure  from,  the  long-settled  ' 
legislative  and  judicial  recognition  of  bas- 
tardy as  a  police  regulation,  and  therefore  a 
quasi  civil  proceeding.  The  present  adds  an 
Additional  instance  to  those  cited  by  us.  It 
may  be  that,  on  thus  being  called  to  the  at- 
tention of  the  lawmaking  power,  the  evil 
may  be  remedied  by  unequivocal  legisla- 
tion. It  is  no  benefit  to  add  bastardy  to  the 
criminal  law,  when  there  exists  already  a 
far  more  efficient  criminal  proceeding  by  an 
indictment  for  fornication  and  adultery;  and 
besides,  by  giving  to  bastardy  proceedings 
the  technical  advantages  conferred  on  those 
put  on  trial  for  crihie,  it  has  been  rendered 
almost  utterly  Inefficient  for  the  purposes 
for  which  it  was  really  Intended,  and  used 
for  so  long  a  period,~of  making  the  father 
support  the  child  and  protect  the  county 
from  liability  therefor. 
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m»  N.  c.  Tao) 

irriiBT  T.  WILMINGTON  &  W.  B.  GO. 

(Supreme  Qoart  of  North  Garoliba.     Nor.  24, 
1896.) 

Rajlboad  Coupant  —  Appropriation  op  Laud— 
Damagb— Limitation  op  Action— 

Ck>LOB  OP  TiTLS. 

1.  Where  the  charter  of  a  railroad  comiiaiiy 
proYides  that  when  the  company  has  appropri* 
ated  land  without  authority  no  action  shall  be 
brought  by  the  owner  except, a  petition  to  have 
his  damage  assessed,  and  nzes  no  limitation  of 
the  action,  such  petition  is  neither  an  action  of 
trespass  nor  one  on  a  liability  created  by  stat- 
ute^ within  the  meaning  of  Ck>de  Civ.  Proc.  9 
155,  subds.  2,  S,  limiting  such  actions  to  three 
yean.  Land  ▼.  Railroad  Co.,  12  S.  B.  125,  107 
N.  O.  72,  followed. 

2.  An.  unregistered  deed,  accompanied,  since 
its  execution,  by  the  continuous  possession  of 
the  premises  by  the  grantee,  constitutes  color 
of  title.  Avent  \.  Arrington,  10  S.  E.  901,  106 
N.  G.  389,  foUowed. 

Appeal  from  superior  court,  Oumberland 
county;    Green,  Judge. 

Proceeding  by  Fanny  L.  Utley  against  the 
Wilmington  &  Weldon  Railroad  Company 
for  the  appointment  of  commissioners  of  ap- 
praisal to  determine  find  report  the  compen- 
sation defendant  ou^t  to  pay  plaintiff  for 
constructing  its  roadway  across  her  property 
without  her  consent,  and  without  any  pro- 
ceeding of  condemnation  or  compensation 
therefor.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeahi.    Affirmed. 

G.  M.  Rose,  for  appellant  R.  P.  Buxton, 
tjoT  appellee. 

MONTGOMERY,  J.  The  defendant  com- 
pany on  the  trial  below  made  numerous  ex- 
ceptions, but  in  the  argument  here  it  aban- 
doned them  all  except  the  second  and  third, 
which  are,,  in  substance,  as  follows:  *'(2) 
Because  Judge  Hoke  [at  a  previous  term], 
upon  objection  by  plaintiff,  refused  to  sub- 
mit an  issue  upon  the  statute  of  limitations, 
although  asked,  to  do  so  by  defendant.  (3) 
Because  Judge  Hoke  held  that  the  deed  to 
the  plaintiff  from  T.  8.  Lutterloh,  adminis- 
trator and  commissioner,  dated  September 
11,  1860,  accompanied  by  possession,  was 
color  of  title,  although  only  recorded  June 
26,  1886,  and  although  the  railroad  had  been 
constructed  across  the  lot  in  1885."  There 
was  no  error  In  the  ruling  of  his  honor  upon 
either  of  the  matters  to  which  those  ex- 
ceptions were  made.  In  the  case  of  Land 
V-  Raibroad  Co.,  107  N.  O.  72,  12  S.  B.  125, 
It  was  decided  that  the  defendant  there  (the 
defendant  here  also)  could  not  avail  itself 
of  the  provisions  of  section  155,  subds.  2,  3 
<Statute  of  Limitations),  of  the  Oode,  in  ac- 
tions like  this,  on  account  of  peculiar  fea- 
tures in  its  charter.  The  plaintiff,  to  show 
title  to  the  land,  offered  in  evidence  a  deed 
as  color  of  title,  which  was  executed  to  her- 
self by  T.  S.  Lutterloh  on  September  IX 
1860,  and  which  had  been  accompanied  by 
the  possession  of  the  plaintiff  or  tenant  since 
its  execution,  but  which  had  never  been  reg* 


totered  until  after  the  railroad  had  been  con- 
structed across  the  land,  in  1885.  The  deed 
was  admitted  by  the  court  as  color  of  title, 
and  the  plaintiff  filed  the  second  exception. 
This  deed,  accompanied  as  it  waa  with  the 
possession  as  above  set  out,  was  color  of 
title,  notwithstanding  Act  1885,  c.  14T. 
Avent  V.  Arrington,  106  N.  O.  380,  10  S.  B. 
001.    No  error. 


019  N.  C.  446) 
JOHNSON  et  al.  v.  RODEGER  et  al. 

(Supreme.  Court  of  North. Carolina.     Dec  1, 
1806.) 

Notes— CoiTsiDEBATioN. 

A  note  executed  by  one  of  the  incorporaton 
of  a  company  to  other  Incorporators  as  nis  part 
of  the  purchase  money  of  land  conveyed  by 
them  to  the  corporation,  pursuant  to  an  agree- 
ment that  they  should  so  convey,  one-fourQi  of 
the  purchase  money  to  be  paid  them  in  cash  or 
by  notes  or  the  other  incorporators,  and  the  cor- 
poration to  execute  its  note  to  each  Incorporator 
for  the  cash  he  had  paid  or  note  he  had  given 
for  his  part  of  the  purchase  money,  and  to  is- 
sue stock  for  that  amount,  all  of  which  was 
done,  has  a  valuable  consideration. 

Appeal  from  siq;)erior  court,  Forsyth  county; 
Norwood,  Judge. 

Action  by  C.  S.  Johnson  and  others  against 
George  Rodeger  and  others,  executors.  Judg- 
ment for  plaintlff&  Defendants  appeaL  Af- 
firmed. 

A.  E.  Holton,  for  appellants.  Watson  &  Bux- 
ton, for  appellees, 

MONTGOMERY,  J.  The  action  is  upon  a 
plain  promissory  note  executed  by  the  testator 
of  the  defendants  to  the  plaintiffs.  The  de- 
fendants, in  their  anbwer,  aver  that  there  was 
no  conslderaticm  for  the  note,  and  that  it  was  an 
accommodation  paper.  Upon  the  trial,  the  tes- 
thnony  introduced  by  the  defendants  showed 
that  the  plaintiffs  and  defendants  were  mem- 
bers of  a  company  incorporated  as  the  Boston 
Cottage  Ck)mpany;  that  the  pbiintiffs  conveyed 
a  tract  of  land  to  'the  company,  one-fourth  of  the 
purchase  money  to  be  paid  in  cash,  or  to  be 
secured  by  the  personal  notes  of  the  incorpora- 
tors; that  the  company  was  to  execute  a  mort- 
gage to  the  idaintiffs  for  the  balance  of  the 
purchase  money  upon  the  land;  that  the  cor- 
poration was  to  execute  its  note  to  each  hicor- 
porator  for  the  amount  of  the  cash  he  had  paid 
for  the  land,  or  the  note  he  had  given  for  his 
part  of  the  purchase  money,  and  also  to  issue 
stock  for  that  amount,  which  was  done;  and 
that  the  note  sued  upon  was  the  note  executed 
by  the  testator  of  the  defendants  for  his  part 
of  the  ptnrchase  money  of  the  land.  Upon  this 
evidence,  the  defendants  asked  the  court  to  in- 
struct the  Jury:  (1)  That,  upon  all  the  evi- 
dence of  witnesses  to  the  Jury,  they  should  find 
In  favor  of  the  defendant;  (2)  that  if  the  Jury 
find  that  the  note  in  suit  was  given  for  the  pur- 
chase money  of  the  land,  and  the  plaintifliB  deed- 
ed the  land  to  another,  to  wit,  the  Boston  Cot- 
tage Company,  then  there  would  have  been 
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a  want  0f  tiontltamtiao  to  rapport  tbe  nMe;  W 
ttaftt  it  was  for  tbe  Jmy  to  aoy  wbat  the  Boe* 
ton  Cottage  Gompaiiy  note  waa  given  for  to 
Flgcheaaer,  defendant  Tbe  InBtnictlons  were 
refused,  and  tbe  defendants  excepted.  Verdict 
and  jodgment  for  the  plalntifls,  and  appeal  by 
defendants. 

The  testiniony  introdoced  by  the  defendants 
showed  that  the  note  was  executed  for  a  yaltth 
ble  consideration*  There  was  not  even  a  scin- 
tilla of  evidence  going  to  show  a  failure  of  con- 
sideration. The  matter  is  too  plain  for  discus- 
sion.    No  error. 


(119  N.  C.  428) 

STITH  V.  JONES  et  al. 

(Supreme  Court  of  North  Caroling.     Dec  1, 

189a) 

Nonsuit— Rbfxrbncb  bt  doNSBNT  —  Fulurb  to 

PROSBCDTB. 

1.  To  authorize  the  trial  court  in  setting  aside 
a  nonsuit  granted  on  motion  of  defendant  for 
failure  of  plaintiff  to  prosecute  the  action,  plain- 
tiff having  failed  to  appear  at  the  hearing  of  the 
motion,  excusable  neglect  must  be  shown. 

2.  That  a  reference  by  consent  has  been  had 
does  not  deprive  the  court  of  the  right  to  direct 
a  nonsuit  for  failure  to  prosecute  the  action. 

3.  The  failure  of  plaintiff  to  take  any  steps  in 
the  action  for  4^  years  authorizes  a  nonsuit 
for  failure  to  prosecute. 

Appeal  from  superior  court,  Davidson  coun- 
ty; Green,  Judge. 

Action  by  F.  H.  Stith,  administrator,  against 
A.  B.  Jones  and  others.  From  an  order  set- 
ting aside  a  nonsuit,  defendants  appeal.  Re- 
versed. 

R.  O.  Burton,  for  appeHauts.  J.  B.  Batche- 
lor  and  Bobbins  &  Long,  for  appellee. 


CLARK,  J.  This  action  was  begun  in  1886, 
and  was  referred  by  consent  at  March  term, 
1889.  The  referee  held  two  or  three  sittings, 
the  last  being  in  February,  1891.  Thereafter 
the  plaintiff  took  no  further  steps  to  procure  a 
hearing  or  to  have  the  report  made;  and  at 
the  fall  term,  1895,  the  cause  being  reached 
regulariy  on  the  docket,  the  defendant  moved 
for  judgment  as  af  nonsuit.  This  motion  was 
continued  over  till  the  second  week,  when, 
the  case  being  again  reached,  tbe  plaintiff  was 
called,  and,  not  appearing  by  counsel  or  in 
peison,  Judgment  was  entered  as  of  nonsuit. 
It  is  true  that  the  plaintiff,  after  a  nonsuit, 
can  bring  a  new  action  within  a  year;  but  we 
do  not  concur  with  appellant  tiiat  therefore  a 
judgment  of  nonsuit  cannot  be  set  aside,  like 
any  other  judgment,  If  there  was  excusable 
neglect,  because  a  plaintiff  in  such  cases 
might  be  unjustly  mulcted  in  a  large  bill  of 
costs,  or  otherwise  prejudiced,  when  not  In  de- 
fault We  think,  however,  the  facts  In  this 
case  do  not  show  excusable  neglect  on  the 
part  of  the  plaintiff.  The  delay  to  prosecute 
the  case  before  the  referee,  or  to  take  any 
steps  to  secure  a  report,  or  give  any  attention 
whatsoever  to  the  case  from  February,  1891, 
till  S^tember,  1895,  a  period  ol  more  than 


four  years  and  a  half,  was  tnexcosable  neg- 
lect MThen  the  case  was  reached,  the  first 
week  of  the  term,  and  that  state  of  facts  ap- 
peared, his  honor  might  well  have  adjudged 
that  the  plaintiff  had  failed  to  prosecute  his 
action.  The  case  was  continued  over  to  the 
secohd  week,  with  the  motion  to  nonsuit  still 
pending;  and  the  parties  to  an  action  pending 
in  court  are  fixed  with  notice  of  all  motions 
therein,  made  at  term.  Coor  v.  Smith,  107 
N.  0.  439,  11  S.  E.  1089;  Wilson  v.  Pearson, 
102  N.  0.  290,  9  S.  B.  707;  Spencer  v.  Credle, 
102  N.  C.  68,  8  S.  E.  901;  Hemphill  v.  Moore, 
104  N.  O.  379,  10  S.  B.  313;  Stancffl  v.  Gay, 
92  N.  C.  455;  Williams  v.  Whiting,  94  N.  a 
481;  University  v.  Lassiter,  83  N.  O.  38;  Spar- 
row V.  Trustees  of  Davidson  College,  77  N.  G. 
35.  When,  therefore,  the  case  was  sgaln  reg- 
ularly reached  on  the  second  week,  the  plain- 
tiff certainly  should  have  shown  cause  why 
the  nonsuit  should  not  have  been  entered.  It 
was  inexcusable  neglect  not  to  have  shown 
tha(  much  attention  to  the  case,  for  the  judge 
does  not  find  that  the  plaintiff  or  his  counsel 
was  sick  or  unable  to  attend.  Besides,  upon 
the  facts  now  shown  by  him.  If  the  plaintiff 
had  been  present  tie  could  not  have  success- 
fully opposed  the  nonsuit,  when  tor  four  years 
and  seven  months  he  had  given  no  attention 
to  the  cause. 

It  is  true  that,  ordinarily,  the  rule  ta  that 
a  consent  judgment  cannot  be  set  aside  ex- 
cept by  consent  or  the  death  of  the  referee 
(Claric's  Code,  2d  Bd.,  p.  406),  though  there 
may  be  exceptions  to  that  rule,  as  to  most 
others.  This,  however,  is  not  an  attempt  to 
set  aside  a  consent  refei^nce,  bat  a  dismissal 
of  the  action  for  a  failure  to  proseeote  ft;  and 
such  failure  may  be  shown  by  long-K^ontinned 
failure  to  prosecute  tt  before  tbe  referee,  as 
well  as  in  any  other  way  (McNeill  v.  Lawton, 
97  N.  C.  16, 1  S.  B.  493),  for  the  court  retataia 
jurisdiction  of  the  actHm.  If  this  were  not 
true,  then  if  a  plaintiff  can  once  get  his  case 
referred  by  consent,  and  finds  it  likely  to  go 
against  him,  he  can  vex  the  defendant  by  con- 
tinuing it  indefinitely.  Judges  and  lawyers 
might  come  and  go,  but  that  case,  like  Tenny- 
^n's  brook,  would  "go  on  forever  and  for- 
ever." The  judge  does  not  find  that  there 
was  excusable  neglect,  nor  does  he  find  fiacta 
which  would  justify  such  conclusion  of  law. 
If  there  was  excusable  neglect,  the  judge,  ha 
his  discretion,  might  set  aside  the  judgment, 
or  refuse  to  do  so,  and  the  exefclse  of  such 
discretion  is  not  reviewable.  Slmonton  v. 
Lanier,  71  N.  O.  498;  Brdwn  v.  Hale,  93  N, 
O.  188.  But  the  discretionary  power  only 
exists  when  excusable  neglect  has  been  shown. 
Code,  S  274.  Tbe  judgment  setting  aside  the 
nonsuit  is  not  based  upon  excusable  neglect, 
or,  indeed,  any  other  ground;  but  tbe  "case 
on  appeal'*  settled  by  the  judge  apparently 
rests  his  action  on  the  ground  that  the  non- 
suit "was  improvidently  and  erroneously  ad- 
judged." If  so,  it  could  only  have  been  cor- 
rected by  an  appeal.  Tbe  action  of  the  court 
below  in  setting  aside  the  nooBUll  ia  revened. 
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CHAMPION  T.  SMITH. 

OARTTN  T.  8USONO. 

(Supreme  Court  of  Georgia.    Aug.  ID,  1806.) 

JODOICBNT  BT  DlFAULff. 

These  cases  are  controlled  by  the  dedsion 
of  this  court  in  the  case  of  Cool^  t.  Beach  Go. 
(rendered  at  the  present  t«rm)  25  S.  B.  601. 

Error  from  dty  court  of  Savannah)  A.  H. 
MacDonell,  Judge. 

Actions  by  Frances  J.  Champion  against  John 
O.  Smith,  and  by  Q.  C.  Cartin  against  W.  A. 
Susong.  Judgment  for  plaintiffs  by  default. 
From  an  ordcA  setting  the  judgments  aside, 
plaintiffs  bring  error.     Affirmed. 

A.  C.  Wright,  W.  B.  Morrison,  and  A.  L. 
Alexander,  for  plaintiffs  in  error.  Nicolson  A 
McKethan  and  Garrard,  Meldrim  A  Newman, 
for  defendants  In  error. 

PJSR  CURIAM.  Judgment  in  both  cases  af- 
firmed. . 


HUSSEY  et  al.  y.  HILL  et  uz.  ^upreme 
Court  of  North  Carolina.  Nov.  17, 1^6.)  Ap- 
peal from  superior  court,  Duplin  county;  Star- 
buck,  Judge.  Action  by  L.  Hussey  and  A.  J.' 
Stanford  against  Friday  Hill  and  Liszie  Hill, 
his  wife,  to  foreclose  a  mortgage  executed  by 
defendants  to  plaintiff  Stanford,  who  transfer- 
red it  to  plaintiff  Hussey.  From  a  judgment  in 
favor  of  plaintiffs,  defendants  appeal.  Affirm- 
ed. Stevens  &  Beasley,  for  appellants.  Sim- 
mons &  Ward,  for  appellees. 

FURCHES,  J.  It  seems  to  us  that  none  of 
the  questions  argued  in  this  court  are  presented 
by  the  record.  The  exceptions  seem  to  be  in- 
tended to  present  a  question  of  estoppel  as  to 
the  plaintiff  Hussey,  arising  out  of  bis  assign- 
ment of  his  note  and  mortgage,  of  a  prior  date 
to  the  Stanford  note  and  mortgage,  after  he 
had  become  the  assignee  and  owner  of  the  Stan- 
ford note  and  mortgage;  the  validity  of  the  Wil- 
son sale,  as  assignee  of  Hussey;  and  as  to 
whether  the  defendant  Friday  Hill  is  estopped 
by  his  subsequently  acquired  title  through  and 
under  the  Wilson  sale.  These  are  interesting 
questions,  but.  as  they  do  not  arise  in  this  case, 
we  are  not  called  upon  to  decide  them,  and  any 
opinion  we  might  express  as  to  them  would  be 
but  obiter.  These  questions  can  only  arise 
should  the  title  to  the  land  become  involved  be- 
tween the  purchaser  under  the  Stanford  mort- 
gage and  the  defendant,  who  now  claims  to 


hold  oader  the  Hussey  mortgage  through  the 
WiliOB  foreclosure  sale.  This  is  simply  an  ac- 
tloii  of  debt  upon  a  note  of  hand,  and  to  fore- 
dose  a  mortgage  given  to  secure  the  payment 
of  the  note.  The  mortgage  is  but  the  incident 
of  the  debt.  The  execution  of  the  note  Is  ad- 
mitted, and  the  execution  and  registration  of 
the  mortgage  are  admitted,  and  it  is  also  ad- 
mitted that  the  note  has  not  been  paid.  Those 
admissions  entitled  the  plaintiff  to  judgment, 
ascertaining  his  debt,  and  to  a  sale  and  fore- 
closure of  the  mortgaged  premises.  As  to 
whether  the  defendant  Friday  HiU  has  a  good 
title,  or  any  title,  to  the  mortgaged  land,  doep 
not  come  in  question  in  this  action.  The  judg- 
ment Is  affirmed.     Affirmed. 


In  re  NELSON.  (Supreme  Court  of  North 
Carolina.  Oct  27,  1806.)  Petition  by  Edgar 
Nelson  for  a  writ  of  habeas  corpus.  From  a 
judgment  denying  the  petition,  and  remanding 
the  prisoner,  he  appeals.  Dismissed.  A.  B. 
Andrews,  Jr.,  and  W.  L.  Watson,  for  appellant 
J.  C.  L.  Harris,  Atty.  Gen.,  and  Ed.  Johnson, 
for  the  State. . 

PER  CURIAM.  It  being  made  to  appear 
to  the  court  that  Edgar  Nelson,  the  appellant, 
has  been  discharged  under  another  proceeding 
since  the  appeal  was  taken  In  this  matter,  and  u 
now  at  large,  on  motion  of  the  appellee  this  ap- 
peal Is  dismissed.     Appeal  dismissed. 


PEOPLE'S  BANK  OF  NEW  YORK  v. 
CITIZENS'  NAT.  BANK  OF  RALEIGH  et 
al.  (Supreme  Court  of  North  Carolina.  Nov. 
24,  ISOo.)  Appeftl  from  superior  court.  New 
Hanover  county;  Starbuck,  Judge.  Action  by 
the  People's  Bank  of  New  York  against  the 
Citizens'  National  Bank  of  Raleigh  and  others. 
From  a  judgment  for  plaintiff,  the  defendants 
appeal.  Affirmed.  Battle  &  Mordecai,  for  ap- 
pellants.    Iredell  Meares,  for  appellee. 

MONTGOMERY,  J.  Upon  examhiatlon  of 
the  record  in  this  caw  we  find  that  the  only  dif- 
ference between  it  and  that  of  National  Citi- 
zens' Bank  of  New  York  v.  Citizens'  Nat  Bank 
of  Raleigh  (reported  at  this  term)  25  S.  E.  971, 
is  that  in  the  latter  the  check  for  the  proceeds 
of  which  the  action  was  brought  was  drawn  on 
a  bank  in  Raleigh  other  than  the  defendant 
bank,  while  in  this  action  the  check  was  drawn 
on  the  defendant  bank  itself.  For  the  reasons 
stated  in  National  Citizens'  Bank  of  New  York 
V.  Citizens'  Nat  Bank  of  Raleigh,  supra,  we 
are  of  the  opinion  that  in  the  rendering  of  the 
judgment  by  his  honor  In  favor  of  the  plaintiffs 
In  this  action  there  Is  no  error.     No  error. 


En>  OF  Oaseb  or  Vol  8S. 


